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ANNOTATED. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


UljBses  S.  G.  CHERRY 

V, 

Cliarles  H.  SPRAGUE. 


( 


,Mas8. 


) 


1.  The  character  of  an  Instrament  aa  a 
promlBBory  note  la  not  destroyed  by 

the  addition  to  the  promise  of  payment  of 
clauses  proTldIng  for  additional  interest  aft- 
er maturity,  and  for  payment  of  attorneys* 
fees  in  case  suit  is  necessary  to  collection. 

S.  A  proutlasory  note  payable  In  the 
state    "Where    the    payee    recelvea    It 

through  the  mail  Is  a  contract  of  that  state, 
and  not  of  the  one  where  the  maker  resides, 
and  where  the  instrument  was  executed. 

8.  A  revlevrlnor  conrt  cannot  consider 
cases  and  statutes  for  the  purpose  of  de- 
termining what  Is  the  law  of  another  state 
by  which  the  contract  in  suit  is  alleged  to  be 


governed,  where  they  were  not  mentioned  in 
the  bill  of  exceptions,  and  it  is  apparent  that 
they  were  not  considered  by  the  trial  court 

4.  In  the  absence  of  proof  of  the  la^vr  of 
a  sister  state  the  presumption  is  that  the 
common  law  Is  the  same  as  the  local  law,  but 
not  that  the  statute  law  of  the  two  states  is 
the  same. 

5.  In  the  absence  of  proof  as  to  the  lafv' 
of  another  state  by  which  a  contract  is 
to  be  enforced,  the  common  law,  and  not  the 
statute  law,  of  the  state  where  the  suit  is 
brought  will  be  applied. 

6.  A  third  person  placing  his  naute  on 
the  bade  of  a  prontlssory  note  before 
delivery  to  the  payee  is  an  original  prom- 
isor or  maker,  not  entitled  to  demand  or  no- 
tice of  nonpayment,  and,  as  to  him,  no  con- 
sideration  need  be  proved. 

(November  29,  1904.) 
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I.  Introduction,  33. 
II.  Judicial  cognizance  of  foreign  law. 

a.  Specific  rulee  of  law  of  other  juriedio- 

tion. 

1.  Law  of  foreign  country,  33. 

2.  Law  of  other  state,  34. 

b.  General  spiitem  of  law  upon  which  for- 

eign jurisprudence  based,  87. 
III.  Different  theories  as  to  proper  practice, 

a.  In  general,  38. 

b.  Jurisdiction  with  respect  to  which  the 

presumption  in  favor  of  common  law 
may  he  indulged,  40. 

c.  Conflict  Itetween  presumption  in  favor 

of  common  law  and  presumption 
that  law  of  other  jurisdiction  is 
siMne  as  that  of  forum,  41. 

d.  Application  of  lex  fori  without  indulg- 

ing any  presumption,  55. 

e.  Refusal  to  apply  any  substantive  law, 

58. 

I.  Introduction. 

Most  of  the  cases  cited  in  this  note  could  have 
been  appropriately  Introduced  under  a  more  re- 
strioted  title,  such  as.  The  presumption  to  be  in- 
dulged with  respect  to  the  law  of  another  state 
or  country.  Such  a  title  would,  perhaps,  have 
served  the  practical  purposes  of  the  note;  but 
the  more  comprehensive  title  has  been  adopted, 
partly  because  the  question  as  to  Judicial  cog- 
nizance of  the  laws  of  another  state  or  country 
is  distinct  from  the  question  as  to  the  presump- 
tion with  reference  to  those  laws,  but  mainly  be- 
C7  L.  R.  A. 


cause  the  doctrine  toward  which  the  later  deci- 
sions tend  as  to  the  proper  course  to  be  pursued 
by  the  court  when  the  proper  foreign  law  is  not 
proved  does  not  rest  upon  any  presumption  as 
to  the  foreign  law,  though,  as  subsequently 
shown,  it  is  equivalent  in  its  practical  operation 
to  the  doctrine  resting  upon  the  presumption 
that  the  law  of  the  foreign  Jurisdiction  is  the 
same  as  the  law  of  the  forum,  whether  the  latter 
be  the  common  law  or  the  statutory  law. 

II.  Judicial  cognizance  of  foreign  law. 

a.  Specific  rules  of  law  of  other  jurisdiction. 

1.  Law  of  foreign  country. 

The  general  principles  under  this  head  are  so 
well  settled  that,  contrary  to  the  rule  usually 
followed  in  these  notes,  the  annotator  has  con- 
tented himself  with  stating  them,  and  citing  a 
few  of  the  many  authorities  in  their  support, 
without  attempting  to  exhaust  the  authorities 
upon  the  subject. 

It  is  well  established  as  a  general  principle 
that  the  courts  will  not  take  Judicial  cognizance 
of  the  laws  of  a  foreign  country.  Armstrong  v. 
Lear,  8  Pet.  52,  8  L.  ed.  863 ;  Liverpool  &  O.  W. 
Steam  Co.  v.  Phenix  Ins.  Co.  129  U.  S.  397,  32 
L.  ed.  788,  9  Sup.  Ct.  Rep.  469. 

An  exception  has  been  made  to  this  principle, 
however,  in  case  of  maritime  ordinances  of  for- 
eign countries. 

Thus,  Chief  Justice  Marshall,  in  Talbot  v. 
Seeman,  1  Cranch.  1.  38,  2  L.  ed.  15,  27,  while 
conceding  the  general  principle  as  above  stated, 
held,  by  way  of  exception,  that  Judicial  notice 
would  be  taken  of  French  maritime  ordlnancen 
3  33 
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EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  brought 
to  enforce  payment  of  a  promissory  note, 
which  resulted  in  a  verdict  in  plaintiff's 
favor.    Overruled, 

The  facts  are  stated  in  the  opinion. 

Mr.  Cluurlea  H.  B-prmene^  in  propria 
persona: 

The  instrument  is  not  a  promissory  note. 
If  the  instrument  contains  an  ''additional 
substantive  agreement/'  or  if  the  amount 
to  be  paid  cannot  be  determined  from  the 
instrument  itself,  it  is  not  a  note. 

Sloan  V.  MoGarty,  134  Mass.  245;  Towne 
V.  Rice,  122  Mass.  67;  Moore  v.  Edtoards, 
167  Mass.  75,  44  N.  E.  1070. 

The  court  erred  in  directing  a  verdict  fox 


the  plaintiff  on  the  ground  that  the  defend- 
ant was  maker  of  the  note. 

Moies  V.  Bird,  11  Mass.  436,  6  Am.  Dec. 
179. 

Messrs,  Auciutine  H.  Bead,  Wilfred 
J.  Oaffney,  and  Charles  A.  Mendall,  for 
plaintiff: 

The  note  in  question  was  delivered  and 
the  contract  made  in  South  Dakota. 

MiUikm  v.  Pratt,  125  Mass.  374,  28  Am. 
Rep.  241;  Hill  v.  Chase,  143  Mass.  129,  9 
N.  E.  30;  Kline  v.  Baker,  99  Mass.  253; 
IfashvLa  8av,  Bank  v.  Bayles,  184  Mass.  520, 
100  Am.  St.  Rep.  573,  69  N.  E.  309; 
M'Intyre  v.  Parks,  3  Met.  207. 

Contracts  are  to  be  governed  by  the  law 
of  the  place  of  performance,  although  exe- 
cuted in  a  place  where  the  Ifiw  is  different. 


which  had  been  promulgated   as  such   in   the 
United  States. 

So,  the  duty  to  take  notice  of  maritime  rules 
and  regulations  originally  adopted  by  British 
orders  in  council  of  June  9,  1868,  and  by  Con- 
gress in  1864,  has  been  repeatedly  recognized 
by  the  United  States  Supreme  Court.  See  The 
Scotia  (Sears  ▼.  The  Scotia)  14  Wall.  170,  20 
L.  ed.  822 ;  The  Belgenland  (The  Belgenland  y. 
Jensen)  114  U.  S.  356,  370,  29  L.  ed.  152,  158, 
5  Sup.  Ct.  Rep.  860 ;  Richelieu  &  O.  Nay.  Co.  ▼. 
Boston  Marine  Ins.  Co.  136  U.  S.  408,  421,  34 
L.  ed.  398,  403,  10  Sup.  Ct.  Rep.  934 ;  and 
numerous  cases  in  the  lower  Federal  courts. 

And  it  was  held  in  The  New  York,  175  U.  S. 
187,  44  L.  ed.  126,  20  Sop.  Ct.  Rep.  67,  that 
judicial  notice  would  be  taken  of  the  Canadian 
act  of  1886  for  the  regulation  of  navigation, 
which  is  in  all  material  respects  like  the  act  of 
Congress  of  1885. 

An  exception  to  the  general  rule  that  a  for 
eign  law  must  be  proved  in  the  courts  of  Louis- 
iana is  made  when  that  law  was  once  the  law  of 
Louisiana.  The  laws  of  France,  however,  must 
be  proved,  because,  having  been  abrogated  as  the 
prevailing  general  law  of  the  province  many 
years  prior  to  the  acquisition  of  Louisiana  by 
the' United  States,  and  never  thereafter  adopted 
as  such.  It  Is  not  judicially  known  what  French 
laws  in  particular  were  retained  by  Spain.  Pec- 
quet V.  Pecquet,  17  La.  Ann.  204.  It  was  as- 
sumed in  this  case  that  the  law  of  Spain  would 
be  noticed  without  proof. 

2.  Law  of  other  state. 

There  are  also  numberless  authorities  to  the 
effect  that  the  courts  of  one  state  will  not,  in 
the  absence  of  an  express  statute  of  the  forum 
to  that  effect,  take  judicial  notice  of  the  laws  of 
another  state.  In  other  words,  the  several 
states  of  the  Union  are,  for  the  purposes  of  the 
principle  now  under  consideration,  foreign  to 
each  other.  Among  other  cases  that  might  be 
cited  to  this  eff«»ct,  are  the  following:  Hanley 
V.  Donoghne,  116  U.  S.  1,  29  L.  ed.  535,  6  Sup. 
Ct  Rep.  242 ;  Norman  v.  Norman,  121  Cal.  620, 
42  L.  R.  A.  348,  66  Am.  St.  Rep.  74,  54  Pac. 
143;  Brackett  v.  Norton,  4  Conn.  517,  10  Am. 
Rep.  179:  Polk  v.  Bntterfleld,  9  Colo.  325,  12 
Pac.  216 ;  Savannah,  F.  &  W.  R.  Co.  v.  Evans 
(Ga.)  49  S.  B.  308:  Washburn  Crosby  Co.  v. 
Boston  &  A.  R.  Co.  180  Mass.  252,  62  N.  B. 
590 ;  Phelps  v.  American  Sav.  &  L.  Asso.  121 
Mich.  348,  80  N.  W.  120 ;  Myers  v.  Chicago.  St. 
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P.  M.  &  O.  R.  Co.  69  Minn.  476,  65  Am.  St.  Rep. 
579,  72  N.  W.  694;  Southern  Illinois  &  M. 
Bridge  Co.  v.  Stone,  174  Mo.  1,  63  L.  R.  A.  301, 
73  S.  W.  453 ;  People's  Bldg.  Loan  &  Sav.  Asao. 
V.  Backus,  2  Herdman  (Neb.)  463,  89  N.  W. 
315;  Taylor  v.  Slater,  21  R.  I.  104,  41  Atl. 
1001 ;  Gill  V.  Bverman,  94  Tex.  209,  59  S.  W. 
531 ;  Murtey  v.  Allen,  71  Vt.  377,  76  Am.  St. 
Rep.  779,  45  Atl.  752;  Bingartner  v.  Illinois 
Steel  Co.  04  Wis.  70,  34  L.  R.  A.  603.  59  Am.  St. 
Rep.  850,  68  N.  W.  664 ;  and  many  other  cases. 

And  the  foregoing  Is  true  of  both  written  and 
unwritten  laws.  Bnnis  v.  Smith,  14  How.  400, 
14  L.  ed.  472;  Eastern  Bldg.  &  L.  Asso.  v.  Wil- 
liamson, 189  U.  S.  122,  47  L.  ed.  735,  23  Sup. 
Ct.  Rep.  527. 

The  somewhat  singular  result  follows  from 
the  last  principle,  that,  while  a  court  of  one 
state  may,  to  aid  It  in  ascertaining  and  Inter- 
preting  its  own  law  upon  a  particular  subject, 
take  Judicial  notice  of  the  decisions  of  another 
state  upon  the  same  subject,  it  cannot  take  judi- 
cial notice  of  those  decisions  for  the  purpose  of 
ascertaining  the  law  of  the  state  in  which  they 
were  rendered,  though  they  may  be  used  for 
that  purpose  when  introduced  in  evidence.  See 
Ferd.  Helm  Brewing  Co.  v.  Gimber,  67  Kan.  834. 
72  Pac.  859. 

So,  though  the  decisions  of  the  courts  of  an- 
other state  construing  its  own  statutes  are  ad- 
missible as  evidence  of  the  proper  construction 
of  such  statutes,  judicial  notice  cannot,  in  the 
absence  of  an  express  statute  of  the  forum  to 
that  effect,  be  taken  of  those  decisions  for  that 
purpose,  except  with  the  consent  or  acquiescence 
of  the  parties.  Hunter  v.  Ferguson,  13  Kan. 
462 ;  Larwell  v.  Hanover,  Sav.  Fund  Soc.  40 
Ohio  St.  274;  PaclOc  Exp.  Co.  v.  Pitman,  80 
Tex.  Civ.  App.  626,  71  S.  W^.  312;  Murtey  v. 
Allen,  71  Vt.  377,  76  Am.  St.  Rep.  779,  45  Atl. 
752. 

The  truth  of  the  last  statement  is  also  as- 
sumed by  many  cases  that  hold  that  the  deci- 
sions of  the  other  state  may  be  admitted  in  evi- 
dence to  prove  the  construction  of  its  statutes. 

It  is  said  in  Hoes  v.  Van  Alstyne,  20  111.' 201, 
and  repeated  In  McDeed  v.  McDeed,  67  III.  545, 
that  "courts  have  uniformly  taken  notice  of  the 
construction  given  to  foreign  statutes  by  the 
foreign  tribunals,  and  to  enable  them  to  do  this, 
they  have  always  been  in  the  habit  of  looking 
to  the  reports  of  such  tribunals."  The  state- 
ment was  ohiter  In  both  cases,  however,  as  the 
point  in  question  was  whether  the  testimony  of 
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AndreiDS  v.  Pond,  13  Pet.  65,  10  L.  ed.  61 ; 
Bell  V.  Bruen,  1  How.  182,  11  L.  ed.  94; 
Woodruff  V.  Hill,  116  Mass.  310;  Bottomley 
V.  Metropolitan  L.  Ins.  Co.  170  Mass.  274, 
49  N.  E.  438. 

The  law  of  South  Dakota  must  goyern  the 
contract  as  to  its  validity,  construction,  and 
what  the  parties  are  required  to  do  in  the 
performance  of  it. 

Bottomley  v.  Metropolitan  L.  Ins.  Co,  170 
Mass.  274,  49  N.  E.  438;  Baxter  Nat.  Bank 
V.  Talbot,  154  Mass.  213,  13  L.  R.  A.  62,  28 
N.  E.  163;  Fonseoa  v.  Cunard  8.  8.  Co.  153 
Mass.  553,  12  L.  R.  A.  340,  25  Am.  St.  Rep. 
660,  27  N.  E.  665;  Olidden  v.  Chamherlin, 
167  Mass.  486,  57  Am.  St.  Rep.  479,  46  N.  E. 
103;    Latorence  v.   Basset  t,   5   Allen,    140; 


Nashua  8av.  Bank  v.  8ayles,  184  Mass.  520, 
100  Am.  St.  Rep.  573,  69  N.  E.  309. 

No  proof  being  offered  to  the  contrary,  the 
law  of  South  Dakota  is  presumed  to  be  the 
same  as  the  common  law  of  this  common- 
wealth. 

Crihhs  v.  Adams,  13  Gray,  597;  Kelley  v. 
Kelley,  161  Mass.  Ill,  25  L.  R.  A.  806,  42 
Am.  St.  Rep.  389,  36  N.  E.  837. 

Under  the  common  law  of  this  common- 
wealth, the  defendant  was  a  joint  maker  of 
the  note,  and  was  not  entitled  to  have  a 
demand  made  on  the  maker  and  notice  of 
nonpayment  given  to  him. 

Brooks  V.  Staokpole,  168  Mass.  537,  47 
N.  E.  419. 

Consideration  is  presumed,  no  proof  being 


witnesses  was  admissible  to  prove  the  foreign 
law.  It  Is  doabtful,  in  view  of  the  question  be- 
fore the  court,  whether  it  was  speaking  techni- 
cally when  it  said  that  judicial  notice  could  be 
taken  of  the  construction  of  the  foreign  statute, 
or  whether  it  meant  any  more  than  that  the 
deciBions  of  the  foreign  tribunals,  if  introduced 
in  evidence,  might  be  examined  for  the  purpose 
of  ascertaining  the  proper  construction  of  the 
foreign  law. 

In  Hendryz  v.  Evans,  120  Iowa,  310,  94  N.  W. 
853,  also,  it  was  said  that,  while  the  courts  of 
one  state  will  not  take  Judicial  notice  of  the  laws 
of  another,  written  or  unwritten,  the  opinions 
of  the  courts  of  last  resort  of  ai^other,  in  con- 
struing its  statutes,  may  properly  be  referred  to, 
and  are  entitled  to  very  great  weight.  The  de- 
cisions of  the  other  state  were  not  introduced 
in  proof;  but  counsel  on  both  sides  cited  and 
relied  upon  them;  so  that  this  decision  is  not 
opposed  to  the  rule  above  stated,  but  falls  with- 
in the  exception  to  the  rule. 

In  Uerschfeld  v.  Dexel,  12  Ga.  582,  the  court 
said :  *'I  am  inclined  to  think  that  such  wlU  be 
found  to  be  the  practice,  that  the  court  on  the 
trial  of  a  cause  may  proceed  on  their  knowl- 
edge of  the  laws  of  another  state ;  and  it  is  not 
necessary  in  that  case  to  prove  them ;  and  their 
judgment  will  not  be  reversed  when  they  pro- 
coed  on  such  knowledge,  unless  it  should  appear 
that  they  decided  wrong  as  to  those  laws."  This 
position  is  clearly  contrary  to  the  overwhelming 
weight  of  authority. 

The  general  principle  that  the  courts  of  one 
state  win  not  take  Judicial  notice  of  the  laws 
of  another  has  been  abrogated  by  a  statute  in 
Arkansas.  It  has  been  held,  however,  that  such 
provision  does  not  apply  to  the  private  statutes 
of  another  state,  e.  g.,  a  private  statute  of  in- 
corporation. Miller  V.  Johnston,  71  Ark.  174, 
72  8.  W.  371. 

It  is  also  provided  by  statute  in  West  Vir- 
ginia that  the  courts  shall  take  Judicial  notice 
of  the  laws  of  other  states.  See  Singer  Mfg.  Co. 
▼.  Bennett,  28  W.  Va.  16:  Wilson  v.  Phoenix 
Powder  Mfg.  Co.  40  W.  Va.  413,  52  Am.  St. 
Rep.  890,  21  S.  E.  1035.  And  there  is  a  similar 
statute  in  Mississippi. 

In  Seaboard  Air  Line  R.  Co.  v.  Phillips,  117 
Ga.  98,  43  S.  E.  494,  it  was  intimated,  though 
not  decided,  that  the  provision  of  the  Georgia 
Code,  declartnir  that  public  laws  of  the  United 
States  and  of  the  several  states  as  published 
by  authority  shall  be  judicially  recognised  with- 
out proof,  places  the  laws  of  other  states  upon 
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the  same  footing  as  the  laws  of  Georgia,  both 
public  and  private,  are  placed  when  so  pub- 
lished, and  tbey  may,  therefore,  be  resorted 
to  by  the  court,  even  though  not  formally  of- 
fered as  evidence  on  the  trial.  The  court  said, 
in  this  connection,  that,  if  a  book  containing  the 
laws  as  published  by  authority  is  not  accessible, 
then,  in  the  absence  of  a  copy  of  the  law  under 
the  great  seal  of  the  state,  the  case  would  gen- 
erally have  to  be  determined  by  a  presumption 
that  the  common  law  prevails  in  the  other  state. 

In  Savannah,  F.  &  W.  R.  Co.  v.  Evans  (Ga.) 
49  S.  E.  808,  the  court  said  that  the  statute 
referred  to  in  the  last  case  only  means  that, 
where  the  public  laws  of  a  foreign  state  are 
published  by  its  authority,  the  authenticity  of 
its  publications  need  not  be  shown  by  the  intro- 
duction of  proof  of  their  genuineness,  but  will 
be  judicially  recognized  without  proof,  and 
giveu  the  same  effect  as  though  its  public  laws 
were  proved  by  the  introduction  in  evidence  of 
a  duly  authenticated  copy.  The  court  also  stated 
that  the  court  of  one  state  cannot  take  judicial 
notice  of  the  laws  of  a  sister  state.  The  ques- 
tion iu  this  case  was,  however,  as  to  the  neces- 
sity of  pleading,  and  not  of  proving,  the  statute 
of  the  state. 

Howe  V.  BalUrd,  113  Wis.  375,  89  N.  W. 
136,  holds  that  judicial  notice  cannot  be  taken 
of  the  statutes  of  auother  state  not  introduced 
in  evidence,  under  the  Wisconsin  statute  declar- 
ing that  printed  copies  of  the  statute  laws  of 
other  states.  If  purporting  to  be  published  under 
the  authority  of  their  respective  governments, 
or  if  commonly  admitted  and  read  as  evidence  in 
their  courts,  shall  be  admitted  as  presumptive 
evidence  of  such  acts.  Hunt  v.  Johnson,  44  N. 
Y.  27,  4  Am.  Rep.  631,  is  to  the  same  effect. 
And  this  seems  to  be  the  general  understanding 
of  the  bench  and  bar  upon  the  subject. 

It  was  also  held  in  Howe  v.  Ballard  that  judi- 
cial notice  could  not  be  taken  of  the  reports 
of  decisions  of  the  courts  of  other  states,  under 
a  local  statute  providing  that  the  unwritten  or 
common  law  of  another  state  may  be  proved  as 
facts  by  parol  evidence  and  books  of  reports. 

State  V.  Morrill,  68  Vt.  60,  54  Am.  St.  Rep. 
870,  33  Atl.  1070,  while  conceding  that  the 
courts  do  not,  without  proof,  take  notice  of  the 
foreign  laws,  says  that  they  will  assume  that 
certain  general  principles  consonant  to  reason 
and  natural  justice,  and  of  universal  applica- 
bility, are  recognized  by  all  civilized  nations. 
The  court  accordingly  Indulged  the  presumption 
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offered  to  the  contrary,  and  it  need  not 
affirmatively  appear  that  there  was  a  con- 
sideration for  the  defendant's  placing  his 
name  on  the  back  of  the  note. 

Rev.  Laws.  chap.  73,  §  14;  Nashua  8av. 
Bank  v.  Sayles,  184  Mass.  620,  100  Am.  St. 
Rep.  573,  69  N.  E.  309. 

Under  the  laws  of  South  Dakota,  the  note 
is  a  promissory  note;  the  clause  providing 
for  an  attorney's  fee  being  void,  the  legality 
of  the  note  is  not  affected. 

Chandler  v.  Kennedy,  8  S.  D.  56,  65  N.  W. 
439 ;  National  Bank  of  Commerce  v.  Feeney^ 
9  S.  D.  650,  46  L.  R.  A.  732,  70  N.  W.  874. 


r,  J.,  delivered  the  opinion  of  the 
court: 

The  instrument  declared  on  as  a  promis- 
sory note  is  of  the  following  tenor: 


$218.00.  Sioux  Falls  S.  D.,  April  15, 
1895. 

YoMT  months  after  date  for  value  received 
1  promise  to  pay  to  the  order  of  U.  S.  G. 
Cherry  Two  Hundred  and  Eighteen  Dollars, 
with  interest  at  six  per  cent  per  annum,  at 
the  Union  National  Bank,  Sioux  Falls, 
South  Dakota. 

Unpaid  interest  shall  bear  interest  at 
twelve  per  cent  and,  if  suit  is  commenced, 
the  customary  attorney's  fee  shall  be  added 
to  the  amount  of  the  judgment  and  taxed  up 
as  part  of  the  costs  in  the  cause. 

Due  Aug.  15,  '95. 

No.  3,082. 

[Signed]  Odin  Fritz. 

[Indorsed] 
Charles  H.  Sprague. 
C.  Everett  Washburn. 
U.  S.  G.  Cherry. 


that  the  laws  of  larceny  was  the  same  in  Canada 
as  In  Vermont. 

Foreign  laws  must  be  proved  like  other  facts ; 
but  where  the  country,  now  foreign,  once  made 
a  part  of  the  same  empire  with  that  In  which 
the  proof  is  to  be  administered,  the  laws  common 
to  both  at  the  time  of  separation  do  not  require 
proof  in  either,  and  they  will  be  presumed  to 
remain  the  same,  unless  the  contrary  be  proved. 
Malpica  v.  McKown,  1  La.  255,  20  Am.  Dec. 
279.  It  was  accordingly  held  in  this  case  that 
the  laws  of  Spain  may  be  referred  to  and  con- 
sidered, though  not  proved  as  facts.  The  court 
said  in  support  of  its  position :  "We  have  looked 
into  the  jurisprudence  on  this  head,  and  we  do 
not  discover  that  the  different  states  in  the 
Union  require  proof  that  the  common  law  pre- 
vails in  each ;  or  that  it  has  ever  been  deemed 
necessary  to  establish  by  testimony  that  the 
same  system  governs  in  England." 

Strictly  speaking  the  courts  did  not  In  either 
of  the  last  two  cases  take  judicial  cognizance  of 
the  law  of  the  foreign  jurisdiction,  but  merely 
induged  the  presumption  that  It  was  the  same 
as  the  law  of  the  forum,  oi%  at  least,  that  it  was 
the  same  as  the  law  of  the  forum  at  the  time  of 
and  immediately  after  the  separation. 

The  Federal  courts,  In  the  exercise  of  original 
jurisdiction,  take  judicial  notice,  not  only  of  the 
laws  of  the  particular  state  In  which  the  action 
originates,  but  also  of  the  laws  of  any  other 
states,  which  may  properly  determine  the  rights 
of  the  parties,  whether  dependent  upon  statutes 
or  judicial  opinions.  Lamar  v.  Mlcou,  114  U.  S. 
218,  29  L.  ed.  94,  5  Sup.  Ct.  Rep.  857. 

And  the  United  States  Supreme  Court  does 
the  same  upon  appeal  from  a  lower  Federal 
court.  The  Supreme  Court,  however,  upon  writ 
of  error  to  a  state  court,  only  takes  judicial 
notice  of  the  laws  of  the  state  from  which 
the  case  comes,  unless  the  courts  of  that  state 
themselves  take  judicial  notice  of  the  laws  of 
the  other  state.  In  other  words,  the  Supreme 
Court,  upon  error  to  a  state  court,  only  takes 
judicial  notice  of  the  same  laws  as  the  court 
of  the  Btnte  from  which  the  cose  comes,  Ilan- 
ley  v.  DonoRhue,  116  U.  8.  1,  29  L.  ed.  535,  6 
Sup.  Ct.  Rep.  242;  Renaud  v.  Abbott,  116  U.  S. 
277,  29  L.  ed.  629,  6  Sup.  Ct.  Rep.  1194  ;  Chi- 
cago &  A.  R.  Co.  V.  Wiggins  Ferry  Co.  119  U.  S. 
615,  30  L.  ed.  519,  7  Sup.  Ct.  Rep.  398. 

This  rule  was  applied  in  Hanley  v.  Donoghue 
67  L.  R.  A. 


upon  error  to  the  court  of  appeals  of  Maryland 
in  an  action  upon  a  judgment  recovered  in  Penn- 
sylvania. And  it  was  there  held  that  the  Su- 
preme Court  would  not  take  judicial  notice  of 
the  law  of  Pennsylvania  for  the  puri>ose  of  as- 
certaining the  effect  which  the  Judgment  had  in 
that  state.  In  order  to  give  it  the  same  effect  in 
Maryland  under  the  Federal  Constitution. 

Previously  to  these  decisions  of  the  United 
States  Supreme  Court  there  was  a  misapprehen- 
sion upon  the  point  which  induced  some  of  the 
state  courts  to  bold  that,  in  a  case  involving 
the  question  sjs  to  the  effect  to  be  given,  under 
the  Federal  Constitution,  to  a  judicial  record  of 
another  state,  the  court  of  the  state  in  which 
the  record  was  presented  would  take  judicial 
notice  of  the  laws  of  the  latter  state  bearing 
upon  the  effect  to  which  the  record  was  entitled 
in  that  state.  Hull  v.  Webb,  78  III.  App.  617 ; 
Kopperl  V.  Nagy,  37  111.  App.  23 ;  Ohio  v.  Hlnch- 
man,  27  Pa.  479 ;  Paine  v.  Schenectady  Ins.  Co. 
11  R.  I.  411;  Coffee  v.  Neely,  2  Heisk.  304; 
Hobbs  V.  Memphis  &  C.  R.  Co.  9  Heisk.  873; 
Anderson  v.  May,  10  Heisk.  84  ;  Trowbridge  v. 
Spinning,  23  Wash.  48,  54  L.  R.  A.  204,  83 
Am.  St.  Rep.  806,  62  Pac.  125. 

This  position,  as  pointed  out  in  Hanley  v. 
Donoghue,  was  based  upon  the  misapprehension 
that  the  United  States  Supreme  Court,  on  a 
writ  of  error  to  review  a  decision  of  a  court 
of  one  state  upon  the  faith  and  credit  to  be 
allowed  to  a  judgment  rendered  in  another,  al- 
ways takes  notice  of  the  laws  of  the  latter  state, 
and  upon  the  consequent  misapplication  of  the 
postulate  that  the  same  rule  must  prevail  in  the 
court  of  original  jurisdiction  and  in  the  court  of 
last  resort.  In  Ohio  v.  Hinchmau  the  court 
said,  in  support  of  its  position,  that  it  would  he 
a  very  imperfect  and  discordant  administration 
for  the  court  of  original  jurisdiction  to  adopt 
one  rule  of  decision,  while  the  court  of  final  re- 
sort was  governed  by  another.  The  foregoing 
decisions  of  the  United  States  Supreme  Court 
do  not,  of  course,  necessarily  require  the  aban- 
donment of  this  doctrine  by  the  state  courts, 
though  they  destroy  the  foundation  upon  which 
it  rests.  If  a  particular  state  court  adheres 
to  the  doctrine  notwithstanding  these  decisions, 
the  Supreme  Court  will,  doubtless,  upon  writ  of 
error  to  that  state  court,  take  notice  of  the  laws 
of  the  other  state,  just  as  do  the  courts  of  the 
state  from  which  the  case  comes. 


1904. 


Chebbt  v.  Spbaoue. 


87 


The  instrument  contains  an  unconditional 
promise  to  pay  at  a  day  certain  the  definite 
sum  of  $218,  with  interest  at  6  per  cent  per 
amium  from  August  15,  1805,  to  the  order 
of  the  plaintiff.  If  this  were  all,  it  would, 
of  course,  be  a  promissory  note.  But  the 
additional  stipulations  do  not  change  the 
promise  into  a  conditional  one  in  any  re- 
spect, and  they  relate  solely  to  the  manner 
in  which  the  unconditional  promise  to  pay 
the  definite  sum  may  be  enforced  if  broken. 
This  distinguishes  the  case  from  Hctskell  v. 
Lambert,  10  Gray,  692;  Coatelo  v.  Crowell, 
127  Mass.  293,  34  Am.  Rep.  367;  Sloan  v. 
McCariy,  134  Mass.  245;  and  Moore  v.  Ed- 
wards,  167  Mass.  75,  44  N.  £.  1070.  In  each 
of  those  cases  the  added  stipulations  made 
the  contract  conditional,  or  the  promise  one 
to  pay  an  indefinite  amount,  or  not  to  pay 
the  sum  named  absolutely  and  at  all  events. 


It  is  settled  that  the  incorporation  into  an 
instrument  which  contains  an  unconditional 
promise  to  pay  a  definite  sum  of  money 
of  additional  stipulations  does  not  of  itself 
necessarily  deprive  the  instrument  of  the 
character  of  a  promissory  note.  A  recital 
that  an  additional  rate  of  interest  will  be 
paid  after  maturity,  and  that  the  maker  de- 
posited certain  collateral,  and  a  statement  of 
the  terms  upon  which  the  collateral  has  been 
deposited,  and  on  which  it  may  be  sold  upon 
nonpayment  of  the  note,  does  not  have  that 
effect.  Toione  v.  Rice,  122  Mass.  67,  73-76, 
and  cases  cited.  The  test  is  that  intimated 
by  Mr.  Justice  Field  in  Sloan  v.  McCarty, 
134  Mass.  246.  If  the  additional  stipulation 
relates  to  the  manner  in  which  the  uncon- 
ditional promise  to  pay  a  definite  sum  may 
be  enforced,  and  does  not  change  the  promise 
from  one  to  pay  that  sum  absolutely  and  at 


b.  General  aysiem  of  law  upon  which  foreign 
jurisprudence  baaed. 

The  general  principle  that  the  courts  of  one 
state  or  country  will  not  take  judicial  cog- 
nizance of  the  laws  of  another  merely  means 
that  they  will  not  take  judicial  notice  of  the 
specific  law  of  the  foreign  jurisdiction  upon  a 
particular  subject.  It  does  not  preclude  the 
coart  of  one  jurisdiction  from  taking  judicial 
notice  of  the  system  of  law  that  is  the  basis  of 
the  jurisprudence  of  another  jurisdiction.  Thus, 
the  presumption,  discussed  in  a  subsequent  sec- 
tion, that  the  common  law  prevails  in  another 
state  which  was  settled  by  citizens  coming  from 
states  where  the  common  law  prevailed,  rests 
upon  the  Judicial  knowledge  that  the  common 
law  is  the  basis  of  the  Jurisprudence  of  the 
states  so  settled.  It  will  be  observed,  however, 
that  the  courts  In  such  cases  do  not  take  judi- 
cial notice  of  the  particular  rule  of  common  law 
as  held  in  the  other  state,  but  merely  Indulge 
the  presumption  that  the  common-law  rule  on 
the  subject  in  the  other  state  Is  the  same  as 
the  rule  at  the  forum.  This  may  or  may  not 
be  true  as  a  matter  of  fact ;  and  It  Is  apparent 
that  this  presumption  will  not  always  produce 
the  same  result  that  would  follow  from  taking 
judicial  cognizance  of  the  specific  common-law 
mle  of  the  other  state  upon  the  subject  in  ques- 
tion. 

The  right  to  take  judicial  notice  of  the  system 
of  law  upon  which  the  jurisprudence  of  a  foreign 
jurisdiction  is  based,  Is  not  limited  to  foreign 
jurisdictions  which  have  the  same  system  as 
the  forum. 

Thus,  a  coort  of  Iowa  may  take  judicial  no- 
tice that  the  civil  law  Is  the  basis  of  the  juris- 
prudence of  Mexico,  though  It  may  not  take 
jndlcial  notice  that,  under  the  law  of  Mexico, 
a  male  Infant  becomes  an  adult  at  the  age  of 
fourteen  as  under  the  civil  law.  Banco  De 
Sonora  v.  Bankers*  Mut.  Casualty  Co.  (Iowa) 
95  N.  W.  232. 

So,  conversely,  the  courts  of  Louisiana,  whose 
jurisprudence  is  based  upon  the  civil  law,  may 
take  judicial  cognizance  of  the  prevalence  of  the 
common  law  in  Indiana.  Copley  v.  Sanford,  2 
I^.  Ann.  835,  46  Am.  Dec.  548 ;  Rush  v.  Lan- 
ders. 107  La.  549,  57  L.  R.  A.  353,  32  So.  95. 
In  the  last  case  the  court  went  further  and 
held  that  It  would  take  judicial  notice  of  the 
<J7  L.  R.  A. 


rule  of  the  common  law  upon  the  particular 
point  in  question,  though  It  would  not  take 
cognizance  of  the  statutory  modifications  of  that 
rule.  It  accordingly  took  judicial  notice  of  the 
common-law  rule  that  a  married  woman  cannot 
possess  personal  property  Independently  of  her 
husband,  except  where  a  trust  has  been  created 
for  her  separate  benefit.  It  will  be  observed  that 
the  rule  of  which  the  court  took  judicial  notice 
in  this  case  was  a  well-settled  rule  of  the  gen- 
eral system  of  common  law,  and  was  not  In  any 
sense  peculiar  to  the  common  law  prevailing  in 
Indiana.  It  is  obvious  that  if,  as  a  matter  of 
fact,  the  common-law  rule  on  the  subject  as  held 
In  Indiana  had  differed  from  the  rule  as  gen- 
erally accepted  elsewhere  In  common-law  juris- 
dictions, even  If  that  difference  had  been  the 
result  of  judicial  decisions  In  Indiana,  and  not 
of  statutory  enactments,  judicial  notice  would 
not  have  been  taken  of  It ;  but  the  rule  as  gen- 
erally held  would  have  been  applied.  It  will  be 
observed  that  the  courts  of  Louisiana,  or  of 
other  states  or  countries  whose  jurisprudence  is 
not  based  upon  the  common  law,  stand  In  a 
somewhat  different  relation  to  this  question 
than  the  courts  of  states  whose  Jurisprudence  Is 
based  on  that  system.  The  latter,  after  taking 
judicial  notice  that  the  jurisprudence  of  an- 
other state  Is  based  upon  the  common  law,  may 
arrive  at  the  particular  rule  to  be  applied  to 
the  specific  subject  by  indulging  the  presump- 
tion that  the  common-law  rule  in  the  other  state 
upon  the  particular  subject  In  question  is  the 
same  as  the  common-law  rule  as  held  at  the 
forum,  or,  If  the  common-law  rule  has  been  ab- 
rogated by  statute  at  the  forum,  by  Indulging 
the  presumption  that  the  rule  of  the  other  state 
is  the  same  as  the  common-law  rule  as  formerly 
held  at  the  forum.  A  court  of  Louisiana,  how- 
ever, cannot  arrive  at  the  true  rule  of  common 
law  to  be  applied  to  the  subject  by  indulging  any 
presumption  of  similarity  between  the  law  of 
the  foreign  state  and  the  law  of  the  forum.  It 
must,  therefore,  if  It  is  to  apply  any  common- 
law  rule,  take  judicial  notice  of  what  the  com- 
mon-law rule  on  the  particular  subject  in  ques- 
tion is.  As  already  Intimated,  however,  the 
court  in  such  case  lakes  judicial  notice  of  the 
rules  of  the  common  law  as  a  general  system 
of  jurisprudence  prevail Ing  In  states  of  common- 
law  origin,  and  not  of  the  distinctive  rules  of 
the  common  law  of  any  particular  state.     See, 
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all  events,  or  change  the  general  nature  of 
the  whole  contract,  the  instrument  is  a 
promissory  note,  notwithstanding  the  addi- 
tional stipulations  relating  to  the  manner 
of  enforcement  of  the  promise  if  it  shall  be 
broken. 

In  the  present  instance,  as  the  suit  is 
brought  by  the  original  promisee,  it  is  of 
no  importance  whether  the  instrument  is 
negotiable  or  non-negotiable,  and  we  do  not 
consider  or  decide  that  question. 

As  the  instrument  was  a  promissory  note, 
and  as  it  was  payable  in  South  Dakota,  and 
was  sent  to  the  payee  by  mail,  and  received 
by  him  in  that  state,  it  was  a  South  Dakota, 
and  not  a  Massachusetts,  contract.  Nashua 
8av.  Bank  v.  Saylea,  184  Mass.  620,  522,  100 
Am.  St.  Rep.  573,  69  N.  E.  309,  and  cases 
cited. 

It  is  contended  upon  the  plaintiff's  brief 
that  by  the  law  of  South  Dakota  the  stipu- 
lation as  to  an  attorney's  fee  was  void,  and 


the  instrument  a  negotiable  promissory 
note;  and,  further,  that  under  the  statute 
of  that  state  the  18th  day  of  August,  1895, 
being  a  Sunday,  the  note  matured  on  Au- 
gust 19,  1895,  the  day  on  which  it  was  pro- 
tested for  nonpayment.  The  brief  cites  in 
support  of  these  contentions  the  cases  of 
Chandler  v.  Kennedy,  8  S.  D.  56,  65  N.  W. 
439,  and  National  Bank  of  Oommeroe  v. 
Feeney,  9  S.  D.  550,  46  L.  R.  A.  732,  70  N. 
W.  874,  and  S.  D.  Rev.  Civ.  Code,  1903, 
S  2236,  p.  844.  But  the  bill  of  exceptions 
upon  which  the  case  is  here  contains  no 
statement  of  these  citations,  nor  of  any 
evidence  of  the  law  of  South  Dakota;  and 
it  is  apparent  that  the  decision  of  the  court 
below  was  made  without  taking  into  con- 
sideration the  cases  and  the  statute  men- 
tioned, and  that  we  cannot  consider  them. 

No  proof  as  to  the  law  in  South  Dakota 
having  been  offered,  the  court  below  was 
right  in  ruling  that  the  common  law  of  that 


further,  as  to  the  Rush  Case,  107  La.  649,  67  L. 
R.  A.  :j83,  82  So.  95,  infra.  III.  c. 

III.  Different    theories   a«    to   proper  practice. 

a.  In  general. 

If  a  party  desires  to  avail  himself  of  rights  or 
defeuses  couferred  by  a  law  of  a  foreign  Juris- 
diction that  Is  peculiar  to  that  Jurisdiction  and 
differs  from  the  common  law  and  the  law  of  the 
forum  upon  the  particular  subject  In  question, 
It  is  cleai'  that  he  must  prove  the  foreign 
law ;  for  the  court  cannot  take  Judicial  notice 
thereof,  and  the  utmost  extent  of  any  presump- 
tion that  can  be  Indulged,  In  the  absence  of 
proof,  is  that  the  common  law  prevails  In  the 
foreign  Jurisdiction,  or  that  the  law  of  the  for- 
eign Jurisdiction  la  the  same  as  the  law  of  the 
forum,  neither  of  which  presumptions  meets  the 
exigencies  of  the  hypothetical  case. 

Again,  If  a  party  desires  to  avail  himself  of 
a  common- law  rule  prevailing  In  the  foreign  Ju- 
risdiction that  differs  from  the  common-law  rule 
on  the  subject  prevailing  at  the  forum,  he  must 
prove  the  rule  as  held  In  the  foreign  Jurisdic- 
tion ;  since  the  presumption  in  favor  of  the  com- 
mon law,  If  It  be  Indulged  at  all.  Is  that  the 
common  law  of  the  foreign  Jurisdiction  upon  the 
subject  In  question  Is  the  same  as  the  common 
law  as  Interpreted  at  the  forum. 

The  distinction  between  taking  Judicial  notice 
of  the  common-law  rule  of  a  sister  state  and  In- 
dulging the  presumption  that  the  common-law 
rule  In  that  state  Is  the  same  as  at  the  forum 
Is  obvious.  It  Is  Illustrated  in  Crandall  v. 
Great  Northern  R.  Co.  83  Minn.  190,  85  Am.  St. 
Rep.  458,  86  N.  W.  10,  where  the  court  said 
that  It  could  not  take  Judicial  notice  of  a  rule 
In  another  state,  but,  In  the  absence  of  proof 
to  the  contrary,  would  presume  that  It  was  the 
same  as  the  rule  at  the  forum. 

The  last  proposition,  i.  e.,  that  It  Is  the  com- 
mon law  on  the  subject  as  interpreted  at  the 
forum  that  Is  presumed  to  prevail  In  the  other 
Jurisdiction,  Is  assumed  by  most  of  the  cases 
that  indulge  the  presumption  In  favor  of  the 
common  law  at  all  (but  see  Rush  v.  Landers, 
107  I^.  549.  r>7  L.  R.  A.  353,  32  So.  95),  and  is 
expressly  declared  In  CnKRBY  v.  Spragdb  and 
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the  following  among  other  cases  that  might  bp 
cited:  Scaling  v.  Knollln,  94  111.  App.  443;  St. 
Louis  &  S.  F.  R.  Co.  V.  Weaver,  35  Kan.  411!. 
57  Am.  Rep.  176,  11  Pac.  408;  Crandall  v. 
Great  Northern  R.  Co.  83  Minn.  190,  85  Am. 
St.  Rep.  458,  86  N.  W.  10 ;  Kelley  v.  Kelley,  161 
Mass.  Ill,  26  L.  R.  A.  806,  42  Am.  St.  Rep.  389. 
36  N.  E.  837 ;  Callender,  McA.  &  T.  Co.  v.  Flint 
(Mass.)  72  N.  F:.  345;  Houghtallng  v.  Ball,  19 
Mo.  84,  59  Am.  Dec.  331.  But  see.  contra.  Rush 
V.  Landers,  107  La.  549,  57  L.  R.  A.  353,  82  So. 
95,  supra,  II.  b. 

It  Is  to  be  observed  that  the  presumption  is 
Indulged  In  this  form  even  by  the  courts  that 
take  the  view,  supported  by  the  great  weight  of 
authority,  that  the  common-law  rule  as  held  In 
the  other  Jurisdiction.  If  proved,  will  prevail 
over  a  different  rule  prevailing  at  the  forum. 
The  latter  subject  does  not  come  within  the 
scope  of  the  note,  and  Is  merely  alluded  to  in 
passing.  It  may  be  observed  here,  however, 
that  the  Federal  courts.  In  the  exercise  of  orig- 
inal Jurisdiction  generally  determine  the  com- 
mon-law rule  applicable  to  a  particular  subject 
by  reference  to  the  Federal  precedents  and  with- 
out reference  to  the  precedents  establlshd  by  the 
courts  of  the  state  which  is  the  situs  of  the 
transaction,  and  the  law  of  which,  if  statutory, 
would  concededly  govern.  See,  among  the  manj- 
cases  upon  the  subject.  Gates  v.  First  Nat.  Bank. 
100  U.  S.  239,  25  L.  ed.  580 ;  Brooklyn  City  & 
N.  R.  Co.  V.  National  Bank,  102  U.  S.  14,  26 
L.  ed.  01 ;  Farmers'  Nat.  Bank  v.  Sutton  Mfg. 
Co.  17  L.  R.  A.  595,  3  C.  C.  A.  1,  6  U.  S.  App. 
312,  52  Fed.  191. 

Some  of  the  state  courts  also,  assert  the  same 
right  to  apply  the  common- law  rule  as  declared 
at  the  forum,  rather  than  the  common-law  rule 
as  declared  by  the  courts  of  the  other  state, 
which  Is  the  situs  of  the  transaction,  and  the 
law  of  which,  if  statutory,  would  concededly 
govern.  See,  among  other  cases  to  this  effect. 
National  Dank  v.  Green,  33  Iowa,  140 ;  Roads 
V.  Webb,  91  Me.  406,  64  Am.  St.  Rep.  246.  40 
Atl.  128  :  Faulkner  v.  Hart,  82  N.  T.  413,  37  Am. 
Rep.  574 ;  St.  Nicholas  Bank  v.  State  Nat. 
Bank,  128  N.  Y.  26,  13  L.  R.  A.  241,  27  N.  B. 
849. 

This  view,  however,  is  opposed  to  the  general 
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state  is  to  be  preaumed  to  be  the  same  as 
that  of  this  commonwealth,  and  that  there 
is  no  presumption  that  the  statutory  law  of 
the  two  states  is  the  same.  Kelley  v.  Kelley, 
161  Mass.  Ill,  25  L.  R.  A.  806,  42  Am.  St. 
Rep.  389,  30  N.  £.  837.  Therefore  we  are 
to  determine  whether  the  rulings  of  the 
court  below  should  be  set  aside  as  contrary 
to  the  common  law  of  this  state.  Examining 
them  with  this  view,  we  are  of  opinion  that 
the  defendant  has  no  just  ground  of  excep- 
tion. His  requests  that  there  was  no  evidence 
of  due  presentment,  or  of  due  notice  to  the  de- 
fendant of  nonpayment,  and  that  the  instru- 
ment became  due  on  August  16,  1895,  were 
given,  and  he  has  no  exception  on  those 
points.  His  contentions  that  the  validity  of 
the  instrument  and  the  question  whether  he 
is  liable  thereon  are  to  be  determined  by 
Massachusetts  laws  are  disposed  of  by  the 
doctrine  of  Nashua  8av.  Bank  r.  Sayles,  184 
Mass.  520,  522,  100  Am.  St.  Rep.  573,  69  N. 


E.  309.  His  other  requests,  and  his  excep- 
tion to  their  refusal  and  to  the  ruling  that 
under  the  common  law  of  this  state  the  de- 
fendant was  a  joint  maker  of  the  note,  and 
not  entitled  to  demand  and  notice  of  non- 
payment, are  disposed  of  by  our  decisions, 
which  show  that  by  the  law  of  this  state, 
aside  from  statutory  enactments,  a  third 
person  placing  his  name  on  the  back  of  a 
promissory  note  before  delivery  to  the  payee 
is  an  original  promisor  or  maker,  not  enti- 
tled to  have  demand  or  notice  of  nonpay- 
ment, and  that  as  to  him  no  consideration 
need  be  proved.  Sumner  v.  Qay,  4  Pick, 
311;  Woods  y.  Woods,  127  Mass.  141; 
Spaulding  r.  Putnam,  128  Mass.  363.  The 
same  considerations  which  require  the  over- 
ruling of  the  exceptions  dispose  of  the  ques- 
tions raised  by  the  demurrer. 

Exceptions    overruled.    Order    overruling 
demurrer  affirmed. 


onderstandlng  and  practice  of -the  state  courts 
In  this  respect,  as  Is  apparent  from  the  many 
cases  (6.  g.,  Milwaukee  &  St.  P.  R.  Co.  v.  Smith, 
74  111.  197),  that  apply  the  common-law  rule  as 
held  in  another  state,  though  differing  from  that 
held  at  the  forum.  Some  of  the  cases  have  ex- 
pressly repudiated  this  view.  See,  especially, 
Forepaugfa  v.  Delaware,  L.  &  W.  R.  Co.  128  Pa. 
217,  6  L.  R.  A.  508,  15  Am.  St  Rep.  672,  18 
Atl.  503 ;  Limerick  Nat  Bank  v.  Howard,  71  N. 
H.  13,  93  Am.  St  Rep.  489,  61  Atl.  641 ;  Alex- 
ander V.  Pennsylvania  Co.  48  Ohio  St  623,  30 
N.  B.  09. 

Support  may  he  found  in  the  cases  for  four 
different  theories  as  to  the  proper  course  to  be 
porsued  by  the  court  when  the  proper  foreign 
law  of  a  case  is  not  proved  or  conceded:  (1) 
That  the  court  should  indulge  the  presumption 
that  the  common  law  on  the  subject  prevails  in 
the  foreign  Jurisdiction;  (2)  that  the  court 
*  should  Indulge  the  presumption  that  the  law  of 
the  foreign  Jurisdiction  is  the  same  as  that  of 
tte  forum;  (3)  that,  irrespective  of  any  pre- 
Bomption,  the  law  of  the  forum  should  be  ap- 
plied as  the  only  law  upon  the  subject  before  the 
court ;  (4)  that  a  party  who  asserts  a  right  or 
defense  which  is  properly  governed  by  the  law 
of  a  foreign  Jurisdiction  should  be  denied  all  re- 
lief in  that  respect,  unless  he  proves  the  for- 
eign law. 

As  shown  in  subsequent  subdivisions,  the  first 
and  fourth  of  the  foregoing  theories  are  partial 
In  their  operation,  and,  even  when  adopted,  are 
not  necessarily,  nor  under  all  circumstances,  ex- 
clusive of  the  second  and  third  theories. 

It  will  be  observed  that  the  third  theory, 
though  it  does  not  rest  upon  any  presumption 
as  to  the  law  of  the  foreign  Jurisdiction,  is  in 
practical  effect  the  same  as  the  second  theory, 
which  rests  upon  the  presumption  that  the  law 
of  the  foreign  Jurisdiction  is  the  same  as  that 
of  the  forum  whether  the  latter  be  statutory  or 
common  law.  With  the  exception,  therefore,  of 
the  special  class  of  cases  falling  within  the  oper- 
ation of  the  fourth  theory,  the  conflict  of  au- 
thority upon  this  subject  is,  for  practical  pur- 
poses, represented,  upon  one  hand,  by  courts 
which  indulge  the  presumption  In  favor  of  the 
conuion  law  whether  the  law  of  the  forum  upon 
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the  subject  in  question  be  common  law  or  stat- 
utory, and,  upon  the  other  hand,  by  the  courts 
which  indulge  the  presumption  that  the  law  of 
the  other  jurisdiction  is  the  same  as  the  law 
of  the  forum  whether  the  latter  be  statutory  or 
common  law.  In  order  to  present  this  conflict 
as  sharply  as  possible,  an  attempt  has  been 
made,  in  citing  the  cases  in  the  next  subdivision, 
to  indicate  whether  the  law  of  the  forum  upon 
the  particular  subject  in  question  was  statutory 
or  common  law,  since  it  is  apparent  that  the 
practical  results  of  the  two  presumptions  are 
the  same  when  the  law  of  the  forum  is  the  com- 
mon law,  and  that  in  order  to  present  an  ir- 
reconcilable conflict  upon  this  point  between  a 
case  which  formally  indulges  the  presumption 
in  favor  of  the  common  law  and  one  which  for- 
mally indulges  the  presumption  that  the  law  of 
the  other  jurisdiction  is  the  same  as  the  law 
of  the  forum,  it  must  appear  in  both  cases  that 
the  law  of  the  forum  upon  the  subject  is  statu- 
tory and  opposed  to  the  common-law  rule.  As 
this  distinction  is  rarely,  if  ever,  brought  out  In 
the  opinions,  it  is  frequently  impossible  to  de- 
termine with  absolute  accuracy  from  the  report 
of  a  case  whether  the  law  on  the  subject  at  the 
forum  was  common  law  or  statutory  law ;  but 
It  is  believed  that  the  classification  of  the  deci- 
sions rendered  in  the  respective  states  is,  at 
least,  sufllciently  accurate  to  show  whether  the 
courts  of  a  particular  state  are  committed  to 
the  presumption  in  favor  of  the  common  law, 
even  when  the  law  of  the  forum  on  the  subject 
Is  statutory,  or  In  that  case  indulge  the  pre- 
sumption that  the  law  of  the  other  Jurisdiction 
is  the  same  as  the  law  of  the  forum. 

As  shown  in  the  next  subdivision,  the  pre- 
sumption in  favor  of  the  common  law  is  in  any 
event  limited  relatively  to  the  foreign  Jurisdic- 
tion with  respect  to  which  it  may  be  indulged : 
and  in  some  cases  the  presumption  that  the  law 
of  the  foreign  Jurisdiction  is  the  same  as  the 
statutory  law  of  the  forum  is  indulged,  even 
by  those  courts  which  ordinarily  indulge  the 
presumption  in  favor  of  the  common  law,  be- 
cause the  foreign  Jurisdiction  is  not  one  with 
respect  to  which  the  latter  presumption  may 
proi>erly  be  indulged. 

While,  as  already  stated,  the  third  theory  pro- 
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duces  the  same  practical  results  as  the  second, 
it  will  be  observed  that  it  rests  upon  a  different 
foundation,  and  does  not  inyolve  any  presump- 
tion at  all  with  respect  to  the  law  of  the  foreign 
Jurisdiction.  Some  reasons  are  presented  in 
infra.  III.  d,  why  this  theory  is  to  be  preferred 
to  the  second. 

The  fourth  theory  has  sometimes  been  stated 
In  terms  broad  enough  to  indicate  that  It  Is  co- 
ordinate with,  and  therefore  ezclusive  of,  the 
other  theories ;  but  an  examination  of  the  cases 
in  which  it  has  been  applied  discloses  that  it 
really  operates  as  an  exception  to  the  first  or 
second  theory  (or  the  third  theory  as  a  substi- 
tute for  the  second)  whicheyer  is  adopted  as 
the  general  rule  in  the  particular  Jurisdiction  in 
which  the  question  arises. 

b.  Jurisdictions  with  respect  to  which  the  pre- 
sumption in  favor  of  common  law  may  he  in- 
dulged. 

As  shown  in  the  next  subdiyiston,  the  courts 
very  frequently  indulge  the  presumption,  in  the 
absence  of  proof  to  the  contrary,  that  the  com- 
mon law  prevails  in  another  state.  It  is  obvious, 
however,  that  this  presumption  cannot  be  In- 
dulged— even  by  the  courts  which  are  in  general 
committed  to  It — with  respect  to  all  foreign 
states  and  countries.  Thus,  the  presumption 
cannot  be  Indulged  with  respect  to  the  law  of 
France,  since  it  Is  Judicially  Imown  that  the 
civil  law  is  the  basis  of  the  Jurisprudence  of 
that  country.  Re  Hall,  61  App.  Div.  266,  70 
N.  Y.  Supp.  406. 

Nor  with  respect  to  the  law  of  Mexico.  Banco 
De  Sonora  v.  Bankers*  Mut.  Casualty  Co.  (Iowa) 
100  N.  W.  632. 

Nor  with  respect  to  the  law  of  Asiatic  Turkey. 
Aslanlan  v.  Dostumian,  174  Mass.  828,  47  L. 
R.  A.  406,  76  Am.  St.  Rep.  848,  64  N.  B.  846. 

Nor  with  respect  to  the  law  of  Russia.  Sav- 
age V.  O'Neil,  44  N.  Y.  298. 

Upon  the  other  hand,  the  presumption  may  be 
indulged  with  respect  to  the  law  of  England. 
Ihid. 

So,  the  presumption  may  be  undoubtedly  in- 
dulged with  respect  to  the  law  of  the  provinces 
of  Canada  whose  Jurisprudence  Is  Judicially 
known  to  be  based  upon  the  common  law. 

But  in  Owen  v.  Boyle.  15  Me.  147,  32  Am.  Dec. 
143,  the  court  refused  to  indulge  the  presump- 
tion that  the  common  law  of  England  pre- 
vailed in  the  province  of  New  Brunswick. 

The  presumption  may,  of  course,  be  indulged 
with  respect  to  all  the  states  of  the  Union 
which  were  originally  colonies  of  England. 
Norrls  v.  Harris.  16  Cal.  226. 

And  with  respect  to  states  which  were  carved 
out  of  territory  belonging  to  such  colonies. 
IbM. 

The  truth  of  the  last  two  statements  Is  as- 
sumed by  all  of  the  cases  which,  under  any  cir- 
cumstances, indulge  the  presumption  in  favor 
of  the  common  law,  and  there  is  no  conflict 
among  them  with  respect  to  states  belonging 
to  either  of  these  two  classes ;  but  there  is  a 
considerable  difference  of  opinion,  or,  at  least, 
of  statement,  as  to  the  other  states  or  terri- 
tories with  respect  to  which  the  presumption 
may  be  indulged. 

According  to  the  statement  In  some  of  the 
ca»es,  a  "common  origin"  of  the  other  state 
with  the  state  of  the  forum  is  apparently  adopt- 
ed as  the  criterion.  Miller  v.  Mclntyre.  9  Ala. 
038;  McAnally  v.  O'Neal.  66  Ala.  299  (indulg- 
ing the  presumption  with  respect  to  Georgia)  ; 
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Bush  V.  Garner,  78  Ala.  162,  and  Gluck  v.  Cox, 
75  Ala.  810  (indulging  the  presumption  with  re- 
spect to  Mississippi)  ;  Castleman  v.  Jeffries,  60 
Ala.  380  (denying  presumption  with  respect  to 
Texas). 

Peet  V.  Hatcher,  112  Ala.  514,  57  Am.  St.  Rep. 
46,  21  So.  711  (denying  presumption  with  re- 
spect to  Louisiana),  assumes  that  the  presump- 
tion may  be  indulged  with  respect  to  states 
having  a  common  origin,  or  populated  by  citi- 
zens from  states  having  a  common  origin,  with 
Alabama. 

In  Missouri  it  is  held  that  the  presumption 
can  be  indulged  only  with  respect  to  those 
states  which,  prior  to  becoming  members  of  the 
Union,  were  subject  to  the  laws  of  England. 
Flato  V.  Mulhall,  72  Mo.  622  (denying  pre- 
sumption with  respect  to  Texas)  ;  Sloan  v. 
Torry,  78  Mo.  623  (denying  presumption  with 
respect  to  Louisiana)  ;  Silver  v.  Kansas  City,  St. 
L.  &  C.  R.  Co.  21  Mo.  App.  6  (denying  presump- 
tion with  respect  to  Kansas)  ;  Witascheck  v. 
Glass,  46  Mo.  App.  209 ;  and  Bain  v.  Arnold,  33 
Mo.  App.  631  (denying  presumption  with  respect 
to  Kansas)  ;  Barhydt  v.  Alexander,  59  Mo.  App. 
188  (denying  presumption  with  respect  to 
Iowa)  ;  Wyeth  Hardware  &  Mfg.  Co.  v.  Lang,  64 
Mo.  App.  147  (denying  presumption  with  respect 
to  Kansas)  ;  Clark  v.  Barnes.  58  Mo.  App.  667 
(denying  presumption  with  respect  to  Arkan- 
sas) ;  Searles  v.  Lum,  81  Mo.  App.  607  (In- 
dulging presumption  with  respect  to  Missis- 
sippi). 

The  limitation  of  the  doctrine  in  Missouri 
will.  If  rigidly  adhered  to,  result  in  the  denial 
of  the  presumption  with  respect  to  all  states 
and  territories  formed  from  the  territory  In- 
cluded in  the  Louisiana  Purchase  of  1803,  the 
Florida  Purchase  of  1819,  and  the  Mexican 
Cession  of  1848.  This  limitation,  however.  Is 
contrary  to  the  weight  of  authority  of  the  cases 
which  indulge  the  presumption  in  favor  of  the 
common  law  at  all.  The  criterion  adopted  by 
Judge  Field  (afterwards  associate  Justice  of  the 
United  States  Supreme  Court),  while  a  mem- 
l>er  of  the  California  supreme  court,  in  the  case 
of  Norris  v.  Harris.  15  Cal.  226,  has  been  gen- 
erally accepted.  After  stating  that  the  pre- 
sumption would  be  indulged  with  respect  to 
those  states  of  the  Union  which  were  originally 
colonies  of  England  or  were  carved  out  of  such 
colonies,  he  said :  "A  similar  presumption  must 
prevail  as  to  the  existence  of  the  common  law 
in  those  states  which  have  been  established  in 
territory  acquired  since  the  Revolution,  where 
such  territory  was  not  at  the  time  of  its  ac- 
quisition occupied  by  an  organized  and  civillKed 
community ;  where  in  fact  the  population  of 
the  new  state  upon  the  establishment  of  govern- 
ment was  formed  by  emigration  from  the  orig- 
inal states." 

This  criterion  is,  in  substance,  repeated  In 
Cressey  v.  Tatom,  9  Or.  541  (indulging  presump- 
tion with  respect  to  law  of  Illinois)  ;  Miller  t. 
MacVeagh,  40  111.  App.  632  (indulging  presump- 
tion with  respect  to  South  Dakota)  ;  Buchanan 
V.  Hubbard,  119  Ind.  187,  191,  21  N.  B.  688 
(indulging  presumption  with  respect  to  Kan- 
sas) ;  Crouch  v.  Hall,  15  III.  263  (indulging  pre- 
sumption with  respect  to  Missouri). 

So,  the  presumption  that  the  common  law 
prevails  is  not  indulged  as  to  those  states  In 
which  there  were  established  civil  governments 
or  systems  of  domestic  law  prior  to  their  becom- 
ing territories  or  states  of  the  Union,  and  in 
such  a  case,  in  the  absence  of  anything  to  the 
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contrary  belDg  shown,  the  court  will  presnme 
that  the  foreign  law  la  the  same  as  that  which 
prevails  at  the  forum.  The  state  of  Kansas, 
although  territorially  a  part  of  the  Louisiana 
Purchase,  Is  not  one  of  the  states  in  which 
the  civil  law  ever  prevailed,  and  the  presump- 
tion In  favor  of  the  common  law  may,  therefore, 
be  Indulged  with  respect  to  that  state.  Buch- 
anan V.  Hubbard,  119  Ind.  187,  21  N.  E.  538. 

It  will  not  be  presumed  that  the  English  com- 
mon law  is  In  force  in  any  state  not  settled 
by  English  colonists ;  and  no  such  presumption 
will  be  indulged  with  respect  to  the  law  of  the 
Creek  nation  of  Indians.  Davison  v.  Gibson,  5 
C.  C.  A.  543,  12  U.  S.  App.  862,  56  Fed.  443. 

The  nsual  presumption  that  the  common  law 
prevails  in  another  state  does  not  apply  to  the 
Creek  nation  of  Indians;  but  the  usages  and 
customs  that  constitute  their  laws  must  be 
proved.    Du  Val  v.  Marshall,  30  Ark.  230. 

And  the  same  Is  true  with  respect  to  the 
laws  of  Indian  territory.  Garner  v.  Wright, 
52  Ark.  385,  6  L.  R.  A.  715,  12  8.  W.  785. 

Judge  Field,  applying  the  criterion  adopted 
In  Norris  v.  Harris,  suffra,  refused  to  indulge 
the  presumption  with  respect  to  Texas,  and  also 
said  that  It  could  not  be  indulged  with  respect 
to  Florida  or  Louisiana. 

As  the  jurisprudence  of  Texas  is  not  founded 
upon,  or  derived  from,  the  common  law,  it  can- 
not be  presumed  that  that  law  is  in  force  there. 
Brown  v.  Wright,  58  Ark.  20,  21  L.  B.  A.  467, 
22  S.  W.  1022 ;  Garner  v.  Wright,  52  Ark.  385, 
6  L.  R.  A.  715,  12  S.  W.  785. 

In  Donegan  v.  Wood,  49  Ala.  242,  20  Am.  Rep. 
275,  however,  the  court  held  that  a  bill,  being 
payable  in  Louisiana,  must  be  governed  by  the 
law  of  that  state  as  to  the  manner  of  making 
the  demand  and  protest,  and  said  that  the  law 
merchant,  which  is  a  part  of  the  common  law, 
would  be  presumed  to  be  in  force  in  Louisiana. 

The  court  takes  judicial  notice  of  the  ordi- 
nance of  Congress  for  the  government  of  the 
Northwest  Territory  as  the  supreme  law  of  that 
territory.  Bush  v.  White,  3  T.  B.  Mon.  104; 
Holmes  y.  Mallett,  Morris  (Iowa)  82. 

The  names  of  the  states  with  respect  to  the 
law  of  which  the  presumption  was  indulged  have 
been  inserted  In  parentheses  after  the  cases 
cited  in  subdivision  III.  c,  which  support  the 
presumption  in  favor  of  the  common  law.  It 
will  be  observed  that,  with  the  exception  of 
Missouri,  most  of  the  cases  which  Indulge  the 
presumption  In  favor  of  the  common  law  at  all 
follow  the  criterion  suggested  in  the  forego- 
ing quotation  from  Judge  Field's  opinion.  In 
other  words,  such  courts,  with  the  exception 
of  the  courts  of  Missouri,  indulge  the  presump- 
tion with  respect  to  all  other  states  of  the 
Union  except  Louisiana  and  Texas  and  possibly 
Florida,  those  states  at  the  time  of  their  acqui- 
sition by  the  United  States  having  been  occu- 
pied by  an  organized  and  civilized  community 
whose  jurisprudence  was  not  based  upon  the 
common  law. 

c.  Conflict  hciiceen  presumption  in  favor  of 
common  law  and  presumption  that  law  of 
other  jurisdiction  is  same  as  that  of  forum. 

Within  the  limits  discussed  in  the  last  sec- 
tion relatively  to  the  states  with  respect  to 
which  the  presumption  may  be  indulged,  and 
with  the  exception  of  certain  classes  of  cases 
discussed  in  subdivision  III.  e,  infra.  It  may, 
perhaps,  be  said  that  It  Is  more  usual  for  the 
courts  of  a  state  in  which  the  common  law  pre- 
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vails  upon  the  particular  subject  in  question  to- 
indulge,  in  form  at  least,  the  presumption  that 
the  common  law  also  prevails  upon  the  subject 
In  another  state  if  the  contrary  be  not  shown, 
than  to  indulge  the  presumption  that  the  law 
of  the  other  state  is  the  same  as  that  of  the 
forum :  though  the  result  Is,  of  course,  the 
same  in  that  class  of  cases,  whichever  presump- 
tion be  indulged.  For  the  reasons  explained  In 
subdivision  III.  a,  supra,  an  attempt  has  been 
made,  in  citing  the  cases  which  Indulge  the  pre- 
sumption In  favor  of  the  common  law,  to  point 
out  whether  the  law  of  the  forum  on  the  sub- 
ject was  statutoiT  or  common  law,  in  order  to 
show  whether  the  courts  of  a  particular  state 
Indulge  that  presumption,  whether  the  law  of 
the  forum  is  statutory  or  common  law,  or  only 
when  the  law  of  the  forum  is  the  common  law. 
As  the  courts  themselves  rarely  allude  to  the  dis- 
tinction,— though  it  is  frequently  necessary  to- 
refer  to  it  in  order  to  reconcile  the  decisions  in 
the  same  state, — it  is  often  difficult  to  determine 
with  absolute  certainty,  from  the  report  of  a 
case,  whether  the  law  of  the  forum  on  the  sub- 
ject was  statutory  or  common  law ;  but  it  is  be- 
lieved that  the  classiflcatlon  of  the  cases  from 
the  respective  states  is  sufficiently  accurate  and 
complete  for  the  purposes  indicated. 

As  shown  In  subdivision  III.  b,  supra,  the 
presumption  in  favor  of  the  common  law  is  re- 
stricted, relatively,  to  the  foreign  Jurisdictions 
with  respect  to  which  it  may  be  indulged,  even 
by  the  courts  which  are  in  general  committed  to- 
that  presumption. 

In  some  cases,  also  the  presumption  is  stated 
In  a  form  which  limits  its  operation  to  "com- 
mon-law questions."  See,  especially,  Schlee  v. 
Guckenheimer,  179  III.  593,  54  N.  E.  302 ;  Dal- 
ton  V.  Taliaferro,  101  111.  App.  592.  It  is  diffi- 
cult to  determine  to  what  extent  the  general 
presumption  is  qualified  by  its  formal  restrie- 
tlon  to  "common-law  questions."  Whether  a 
particular  subject  Is  governed  by  the  common* 
law  or  by  statute  at  the  forum  is  obviously  not 
the  criterion  by  which  the  character  of  a  ques- 
tion as  a  "common-law  question"  within  this 
qualification  of  the  rule,  is  to  be  determined. 
In  the  cases  Just  cited,  for  instance,  the  pre- 
sumption in  favor  of  the  common  law  was  in- 
dulged, though  the  common-law  rule  had  been 
changed  by  statute  at  the  forum.  Nor  does  the- 
mere  fact  that  a  particular  qiestion  never  came 
before  the  courts  until  after  the  passage  of 
statutes  upon  the  subject  to  which  it  relates, 
suffice  to  withdraw  it  from  the  class  of  "com- 
mon-law questions."  For  example,  even  assum- 
ing that  the  question  as  to  the  right  to  sell 
oleomargarine  without  distinguishing  marks  or 
labels  had  never  arisen  in  the  courts  of  any  of 
the  common-law  states  until  statutes  had  been 
enacted  upon  the  subject,  there  would  seem  to 
be  no  reason  why  a  court  which  is,  in  general, 
committed  to  the  presumption  in  favor  of  the 
common  law  whether  the  law  of  the  forum  is 
statutory  or  common  law  should  decline  to  In- 
dulge that  presumption  with  respect  to  the  ques- 
tion referred  to. 

The  qualification  suggested  by  this  formal  re- 
striction of  the  presumption  to  "common-law 
questions"  seems  to  have  been  applied  to  the 
question  as  to  the  rate  of  interest  to  be  allowed, 
In  case  the  law  of  another  jurisdiction  which 
should  properly  govern  is  not  proved. 

Thus,  Wright  v.  Delafield,  23  Barb.  498,  while 
holding  generally  that  no  presumption  will  be 
Indulged  that  the  'aw  of  another  state  is  the- 
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same  as  the  statutory  iaw  of  New  York,  said, 
although  the  remark  was  ohiter,  that  it  Is  an 
assumption  most  compatible  with  truth  that  in- 
terest at  some  rate  Is  allowed  in  every  state,  and 
that,  although  the  rate  of  interest  Is  fixed  by 
■statate,  yet,  as  some  rate  is  universal,  the  courts 
4>t  New  York  must  allow  some  rate,  and.  If  the 
parties  furnish  no  better  guide  to  the  truth, 
will  assume  ours  to  be  the  legal  interest  in  com- 
puting the  amount  to  be  recovered. 

And,  speaking  generally,  the  courts,  whether 
they  ordinarily  indulge  the  presumption  in  favor 
•of  the  common  law  or  the  presumption  that  the 
law  of  another  state  is  the  same  as  the  law  of 
the  forum,  seem  to  agree  that,  in  the  absence 
of  evidence  as  to  the  rate  of  Interest  prescribed 
by  a  foreign  law,  the  rate  allowed  at  the  forum 
governs.  Murphy  v.  Murphy  (Cal.)  78  Pac. 
1053  ;  Martin  v.  Hazzard  Powder  Co.  2  Colo. 
59Q ;  Deem  v.  Crume,  46  111.  69 ;  Hall  v.  Kim- 
ball, 68  111.  58 ;  Crafts  v.  Clark,  38  Iowa,  237 : 
Thomas  v.  Beckman.  1  B.  Mon.  29 ;  Cooper  v. 
Reaney,  4  Minn.  528,  Gil.  413 ;  Desnoyer  v.  Mc- 
Donald, 4  Minn.  515,  Oil.  402  (see,  however,  the 
further  reference  to  the  last  two  cases,  under 
the  heading  Minnesota,  in  this  subdivision)  ; 
Lougee  V.  Washburn,"  16  N.  H.  184 ;  National 
German  American  Bank  v.  Lang,  2  N.  D.  66, 
49  N.  W.  414.  See,  contra,  Ingraham  v.  Arnold, 
1  ,T.  J.  Marsh.  408 ;  Kermott  v.  Ayer,  11  Mich. 
181.  Infra,  III.  c.  See,  as  to  the  defense  of 
usury,  infra.  III.  e. 

It  might  be  supposed  that,  even  among  com- 
mon-law questions,  there  would  be  distinctions 
-alTecting  the  propriety  of  indulging  the  presump- 
tion in  favor  of  the  common  law.  It  Is,  for  in- 
Ktance,  a  matter  of  common  knowledge.  If  not  of 
judicial  knowledge,  that  most  of  the  states  have 
passed  statutes  modifying  the  common-law  rule 
regulating  the  rights  of  a  husband  with  respect 
to  the  personal  property  of  his  wife.  And  it 
jnight  be  supposed  that  even  courts  which  ordi- 
narily, and  with  respect  to  the  most  "common- 
law"  questions,  indulge  the  presumption  In 
favor  of  the  common  law,  would  refuse  to  In- 
dulge it  with  respect  to  the  respective  property 
rights  of  husband  and  wife.  As  a  matter  of  fact, 
however,  very  little,  if  any,  authority  Is  found 
In  the  cases  for  making  any  distinction  in  this 
respect  between  different  questions  that  may  be 
regarded  as  common- law  questions.  Many  of 
the  cases  subsequently  cited  in  this  subdivision, 
-for  Instance,  indulge  the  presumption  that  the 
common  law  prevails  in  another  state  with  re- 
spect to  proi)erty  rights  of  husband  and  wife, 
even  though  the  rule  on  the  subject  lias  been 
changed  by  statute  at  the  forum. 

Owing  to  the  difference  of  opinion,  discussed 
In  subdivision  III.  b,  supra,  even  among  the 
■courts  which  are  In  general  committed  to  the 
presumption  in  favor  of  the  common  law,  as  to 
the  states  with  respect  to  which  that  presump- 
tion may  be  Indulged,  courts  of  this  class,  nota- 
bly the  courts  of  Missouri,  frequently  render  de- 
cisions that  in  effect  oppose  the  decisions  of 
other  courts  of  the  same  class,  and  agree  with 
the  decisions  rendered  in  similar  Instances  by 
the  courts  that  are  committed  to  the  presump- 
tion that  the  law  of  another  state  Is  the  same 
as  the  law  of  the  forum,  whether  the  latter  is 
statutory  or  common  law.  The  explanation  of 
this  apparent  anomaly  is,  of  course,  found  In 
the  fact  that  the  particular  state  whose  law 
was  involved,  was  not  one  of  the  states  with 
respect  to  which,  according  to  the  local  criterion, 
the  presumption  In  favor  of  the  common  law 
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could  be  Indulged  and  the  court  was  therefore 
driven  to  the  necessity  of  Indulging  the  pre- 
sumption that  the  law  of  the  other  state  Is  the 
same  as  the  law  of  the  forum,  or  of  applying  the 
law  of  the  forum  without  Indulging  any  pre- 
sumption whatever.  In  order  to  prevent  con- 
fusion upon  this  point,  the  name  of  the  other 
state  or  country  with  respect  to  which  the  pre- 
sumption was  Indulged,  has  been  inclosed  In 
parentheses  following  the  citation  of  the  re- 
spective cases  bearing  upon  the  question  which 
of  the  two  presumptions  Is  to  be  Indulged. 
Alabama* 

The  courts  of  Alabama,  within  the  limits  dis- 
cussed In  the  subdivision  III.  b,  Indulge  the  pre- 
sumption that  the  common  law  prevails  in  an- 
other state  when  the  common  law  on  the  sub 
Ject  prevails  In  Alabama.  Goodman  v.  Orlffin, 
3  Stew.  (Ala.)  160  (6.  C.)  ;  l>unn  v.  Adams, 
1  Ala.  627  (Qa.)  ;  Mlms  v.  Central  Bank,  2  Ala. 
294  (Ga.)  ;  Shepherd  v.  Nabors,  6  Ala.  631 
(Tenn.)  ; '  Miller  v.  Mclntyre,  9  Ala.  638 
(Miss.)  ;  Beall  v.  Williamson,  14  Ala.  65  (Ga.)  ; 
Averett  v.  Thompson,  16  Ala.  678  (N.  C.)  ; 
Hinson  v.  Wall,  20  Ala.  298  (N.  C.)  ;  BllU  v. 
White,  25  Ala.  540  (Tenn.)  ;  Reese  v.  Harris, 
27  Ala.  301  (Va.)  ;  Foster  v.  Glazener,  27  Ala. 
391  (Ga.)  ;  Connor  v.  Trawlck,  37  Ala.  289 
(Miss.)  ;  Borum  v.  King,  37  Ala.  606  (Ga.)  ; 
Rutledge  v.  Townsend,  38  Ala.  706  (Ga.)  ; 
Howard  v.  Gilbert,  39  Ala.  726  (Ga.)  ;  Haden  v. 
Ivey,  51  Ala.  381  (S.  C.)  ;  Snow  v.  Schomacker 
Mfg.  Co.  69  Ala.  Ill,  44  Am.  Rep.  509  (Pa.)  ; 
Cahalan  v.  Monroe,  70  Ala.  271  (S.  C.)  ;  Brad- 
ley V.  Harden,  73  Ala.  70  (Ga.)  ;  Wilkinson  v. 
Buster,  124  Ala.  574,  26  So.  940  (Tenn.). 

And  the  courts  of  this  state  also  Indulge  the 
presumption  in  favor  of  the  common  law  when 
the  law  of  the  forum  upon  the  subject  Is  stat- 
utory and  opposed  to  the  common  law,  and 
when,  therefore,  this  presumption  is  practically, 
as  well  as  theoretically,  opposed  to  the  pre- 
sumption that  the  law  of  the  other  state  is  the 
same  as  that  of  the  forum.  McDougald  v. 
Carrey,  38  Ala.  320  (Ga.)  ;  Walker  v.  Walker, 
41  Ala.  353  (Ga.)  ;  McAnally  v.  O'Neal.  56  Ala. 
299  (Ga.)  ;  Hawley  v.  Bibb,  69  Ala.  52  (N.  Y.)  ; 
Danner  v.  Brewer,  69  Ala.  191  (Miss.)  ;  Evans 
V.  Covington,  70  Ala.  440  (S.  C.)  ;  Irwin  v. 
Bailey,  72  Ala.  469  (111.;  Pa.)  ;  Jaffrey  v.  Mc- 
Gough,  83  Ala.  202,  3  So.  694  (Ga.)  ;  Bangs  v. 
Edwards,  88  Ala.  382,  6  So.  764  (Ga.)  ;  Roach 
V.  Privett,  90  Ala.  391,  24  Am.  St  Rep.  819. 
7  So.  808  (Tenn.)  ;  Louisville  &  N.  R.  Co.  v.  Wil- 
liams, 113  Ala.  402,  21  So.  938  (Tenn.)  ;  Hub- 
bard V.  Sayre,  105  Ala.  440,  17  So.  17  (N.  Y.)  ; 
Birmingham  Waterworks  Co.  v.  Hume,  121  Ala. 
168,  77  Am.  St.  Rep.  43,  25  So.  806  (Tenn.). 

The  last  group  of  cases  necessarily  negatives 
the  presumption  that  the  law  of  another  state 
(i.  c,  of  another  state  which  has  a  common 
origin,  or  was  settled  by  people  having  a  com- 
mon origin,  with  Alabama)  Is  the  same  as  the 
statutory  law  of  Alabama,  and  such  presump- 
tion is  expressly  and  in  terms  denied  in  Downs 
V.  Minchew,  30  Ala.  80. 

In  Seay  v.  Palmer,  93  Ala.  381,  30  Am.  St. 
Rep.  57,  9  So.  601,  however  (an  action  In  Ala- 
bama upon  a  promissory  note  made  in  Georgia, 
and  containing  a  waiver  of  all  rights  of  exemp- 
tion and  homestead),  the  court  said  that,  no 
statute  of  Georgia  In  reference  to  exemptions 
having  been  put  In  evidence,  ordinarily  the  pre- 
sumption would  be  that  the  common  law  pre- 
vails, which  allows  the  debtor  no  exemptions 
of  property  from  sale  under  execution ;  but,  as 
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the  rigorous  rule  of  the  common  law  is  now  the 
exception,  the  court  would  indulge  the  presump- 
tion in  favor  of  the  validity  of  the  agreement  of 
waiver  arising  from  its  Inclusion  in  the  note. 

When  the  other  state  is  not  one  as  to  which 
the  presumption  in  favor  of  the  common  law 
may  be  indulged  conformably  to  the  local  cri- 
terion, the  courts  of  Alabama  either  indulge  the 
presumption  that  the  law  of  the  other  state  is 
the  same  as  that  of  Alabama — as  in  Kennebrew 
V.  Southern  Automatic.  Electric  Shock  Mach. 
Co.  106  Ala.  377,  17  So.  546,  where  the  court 
indulged  the  presumption  that  there  was  a  rule 
in  Louisiana  like  that  in  Alabama  to  the  effect 
that  there  is  an  Implied  warranty  of  fitness 
in  a  contract  for  the  sale  of  machines, — or  apply 
the  law  of  Alabama  without  indulging  any  pre- 
sumption— ^as  in  case  of  Peet  v.  Hatcher,  112 
Ala.  514,  57  Am.  St.  Rep.  45,  21  So.  711,  infra, 
subd.  III.  d. 

In  Donegan  v.  Wood,  49  Ala.  242,  20  Am.  Rep. 
275,  however,  the  court  indulged  the  presump- 
tion that  the  rule  of  the  law  merchant  as  to  the 
manner  of  making  demand  and  protest  was  in 
force  In  Louisiana. 
ArkannaA. 

By  an  act  of  the  legislature  of  Arkansas 
passed  in  1899  the  courts  of  that  state  are  re- 
quired to  take  Judicial  notice  of  the  laws  of 
other  states  of  the  Union  without  proof ;  so  that 
no  question  can  now  arise  in  that  state  as  to 
the  presumption  to  be  indulged  with  respect  to 
the  law  of  another  state,  though  it  may  still 
arise  with  respect  to  the  law  of  another  coun- 
try. 

Prior  to  the  enactment  of  that  statute,  the 
courts  of  Arkansas  within  the  limits  pointed 
out  in  III.  b,  supra,  indulged  the  presumption 
that  the  common  law  prevailed  in  another  state 
when  the  common  law  on  the  particular  sub- 
ject in  question  prevailed  in  Arkansas.  Newton 
V.  Cocke,  10  Ark.  169  (Ky.)  ;  Peel  v.  January, 
35  Ark.  331.  37  Am.  Rep.  27  (Mo.)  ;  Eureka 
Springs  R.  Co.  v.  Timmons,  51  Ark.  459,  11  S. 
W.  690  (Mo.)  ;  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Brown,  67  Ark.  295,  54  S.  W.  865  (Kansas). 

And  some  of  the  cases  in  that  state  indulge 
the  presumption  In  favor  of  the  common  law 
even  when  the  law  of  Arkansas  on  the  subject 
was  statutory.  Ilydrick  v.  Burke,  30  Ark.  124 
(Tenn.)  ;  Galnus  v.  Cannon,  42  Ark.  503 
( Miss. ;  the  common  law  on  the  subject  had 
been  changed  by  statute  in  Arkansas  at  the  time 
of  the  action  though  not  at  the  time  of  the 
transactions  involved)  ;  Thorn  v.  Weatherly,  50 
Ark.  237.  7  S.  W.  33  (Tenn.). 

Tatum  V.  Illnes,  15  Ark.  180,  assumed  that  the 
existence  of  a  separate  estate  in  the  wife  de- 
pended upon  the  law  of  the  place  of  the  matri- 
monial domicU  at  the  time  the  property  was 
acquired,  but  held  that,  if  the  common  law  on 
that  subject  did  not  obtain  at  such  domicil,  the 
statute  changing  it  must  be  proved. 

In  Cox  V.  Morrow,  14  Ark.  603  (N.  C. ;  Tenn. ; 
Tex.)  ;  Hall  v.  Pillow,  31  Ark.  32  (Miss.)  ; 
Grlder  v.  Driver,  46  Ark.  50  (Tenn.)  ;  and 
Louisiana  &  N.  W.  R.  Co.  v.  Phelps,  70  Ark. 
17,  65  S.  W.  700  (La.), — the  court  apparently 
takes  the  position  that  the  law  of  the  other 
state  is  presumed  to  be  the  same  as  the  law  of 
Arkansas,  whether  the  latter  be  common  law  or 
statutory,  if  it  be  not  penal. 

But  such  presumption  does  not  prevail  as  to 
a  penal  law  of  the  forum.     Grlder  v.  Driver, 
46  Ark.  50  (Tenn.)  ;  l^ouisiana  &  N.  W.  R.  Co. 
V.  Phelps,  70  Ark.  17.  65  S.  W.  709  (La.). 
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•In  Johnson  v.  State,  60  Ark.  308.  30  S.  W.  31, 
the  court  indulged  the  presumption  that  the  law 
of  Indian  territory,  like  the  statute  of  Arkansas, 
made  marriages  between  first  cousins  invalid ; 
but  the  laws  of  Arkansas  had  been  extended  by 
act  of  Congress  over  Indian  territory. 

See  also  Arkansas  cases,  cited  in  III.  d,  infra, 
which,   without  indulging  any  presumption  as 
to  the  law  of  the  other  Jurisdiction,  applied  the 
lew  fori  as  the  only  law  before  the  court. 
California* 

In  California  the  presumption  that  the  com- 
mon law  prevails  in  another  state  has  been  in- 
dulged when  the  common  law  on  the  subject  pre- 
vailed in  California.  Thompson  v.  Monrow,  2 
Cal.  99,  56  Am.  Dec.  318  (N.  T.)  ;  Cavender  v. 
Guild,  4  Cal.  250  (Mo.). 

In  Brown  v.  San  Francisco  Gaslight  Co.  58 
Cal.  426,  and  Hill  v.  Grigsby,  32  Cal.  55,  60, 
however,  the  court  indulged  the  presumption 
that  the  law  of  New  York  with  reference  to  the 
Issuance  of  letters  to,  and  the  powers  of,  one 
of  two  executors  named  in  a  will  was  the  same 
as  the  law  of  California,  which  seems  to  have 
been  the  common  law.  The  latter  presumption 
though  it  produced  the  same  result  as  the 
former,  assuming  that  the  law  of  California  was 
the  common  law,  is  more  in  accord  with  the 
general  rule  upon  the  subject  as  adopted  in  Cali- 
fornia :  for,  when  the  law  of  that  state  upon  the 
subject  is  statutory,  whether  the  statutory  rule 
Is  the  same  as  the  common-law  rule  or  not,  the 
courts  indulge  the  presumption  that  the  law  of 
the  other  state  is  the  same  as  the  law  of  Cali- 
fornia, thus  negativing  the  presumption  that 
the  common-law  rule  on  the  subject  prevails  in 
the  other  state,  when  that  presumption  would 
conflict  with  the  presumption  that  the  law  of 
the  other  state  is  the  same  as  the  law  of  Cali- 
fornia. Hickman  v.  Alpaugh,  21  Cal.  225  (Or.)  ; 
Marsters  v.  Lash,  61  Cal.  622  (Ind. ;  Minn.)  ; 
Shumway  v.  Leakey,  67  Cal.  458.  8  Pac.  12 
(Nev.)  ;  Mortimer  v.  Marder,  93  Cal.  172,  28 
Pac.  814  (Eng. ;  Neb. ;  Or.)  ;  Palmer  v.  Atchison, 
T.  &  S.  F.  R.  Co.  101  Cal.  187.  195.  35  Pac. 
630  (Mo.)  ;  Bovard  v.  Dickenson,  131  Cal.  162, 
63  Pac.  162  (Mo.)  ;  Re  Richards,  133  Cal.  524. 
65  Pac.  1034  (Mo.)  ;  Pierce  v.  Southern  P.  Co. 
120  Cal.  156,  40  L.  R.  A.  350,  47  Pac.  874.  62 
Pac.  302  (Fla.)  ;  Re  Harrington,  140  Cal.  244, 
98  Am.  St.  Rep.  61,  73  Pac.  1000  (Mich.). 

It  will  be  observed  that  the  presumption  that 
the  law  of  another  Jurisdiction  is  the  same  as 
the  law  of  the  forum  is  not,  like  the  presump- 
tion in  favor  of  the  common  law,  restricted  with 
respect  to  the  foreign  Jurisdictions  as  to  which 
It  may  be  indulged.  Thus,  It  was  indulged  in 
Loaiza  v.  Superior  Court,  85  Cal.  11,  30,  9  L. 
R.  A.  376,  20  Am.  St.  Rep.  197,  24  Pac.  707, 
with  respect  to  the  law  of  Mexico;  and  in 
.Cavallaro  v.  Texas  &  P.  R.  Co.  110  Cal.  348,  52 
Am.  St.  Rep.  94,  42  Pac.  918,  with  respect  to  the 
law  of  Louisiana,  although,  as  shown  in  III.  b. 
supra,  the  presumption  In  favor  of  the  common 
law  could  not  in  any  view  have  been  indulged 
with  respect  to  those  Jurisdictions. 

In  Montague  v.  The  Henry  B.  Hyde,  82  Fed. 
681  (an  action  brought  in  a  Federal  court  sit- 
ting In  California),  It  was  expressly  held  that 
it  should  be  presumed  that  the  general  or  com- 
mercial law  had  not  been  so  changed  by  the  leg- 
islature of  New  York  as  to  require  bills  of  lad- 
ing to  be  signed  by  the  shipper  as  a  condition 
precedent  to  his  being  bound  by  special  stipula- 
tions therein  limiting  the  general  liability  of 
the  carrier ;  and  that  there  is  no  presumption 
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that  that  state  has  enacrted  a  statute  similar 
to  Cal.  Civil  Code,  i  2176,  which  declares,  in 
suhstance,  that  the  acceptance  by  the  shipper 
of  a  bill  of  lading  or  written  contract  for  the 
carriage  of  his  goods,  containing  modifications 
of  the  general  liability  of  the  carrier,  is  not 
binding  upon  the  shipper  unless  signed  by  him. 
The  court  said  that  it  may  be  that  the  later 
decisions  of  the  supreme  court  of  California, 
conunencing  with  Brown  v.  San  Francisco  Gas- 
light Co.  58  Cal.  426,  announce  the  rule  to  the 
effect  that,  in  every  case  in  which  there  is  ab- 
sence of  proof  to  the  contrary,  the  law  of  an- 
other country  or  state  will  be  presumed  to  be 
the  same  as  that  of  the  forum ;  but  declined  to 
follow  such  rule. 
Colorado. 

In  Colorado  the  presumption  in  favor  of  the 
common  law  is  indulged,  even  when  the  law  of 
Colorado  on  the  subject  is  statutory.  Wolf  v. 
Burke,  18  Colo.  264,  19  L.  R.  A.  792,  82  Pac. 
427  (Idaho)  r  Wells  v.  Schuster-Haz  Nat.  Bank, 
23  Colo.  534,  48  Pac.  809  (Mo.). 

Sulllvau  V.  German  Nat.  Bank,  18  Colo.  App. 
99,  70  Pac.  162,  seems  to  have  indulged  the  pre- 
sumption in  favor  of  the  common  law,  even  with 
respect  to  Texas ;  though  this,  as  shown  in  III. 
b,  supra,  is  against  the  weight  of  authority,  even 
of  those  cases  which  in  general  indulge  that  pre- 
sumption with  respect  to  the  law  of  other 
states. 

In  Wolf  V.  Burke  the  court  quotes  with  ap- 
proval from  Whitford  v.  Panama  R.  Co.  23  N. 
Y.  465,  to  the  effect  that  it  will  be  presumed 
that  the  common  law  prevails  in  another  state, 
but  that  no  such  presumption  obtains  that  the 
other  state  has  passed  a  statute  similar  to  that 
of  the  forum. 

And  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Betts, 
10  Colo.  431,  16  Pac.  821,  the  court  expressly 
refused  to  indulge  the  presumption  that  there 
was  a  statute  in  New  Mexico  similar  to  that  of 
Colorado,  making  railroad  companies  liable  for 
killing  live  stock  irrespective  of  negligence. 

The  only  case  in  Colorado  that  at  all  con- 
flicts with  the  foregoing  decisions  is  Martin  v. 
Hazzard  Powder  Co.  2  Colo.  596,  where  it  was 
said  that,  in  the  absence  of  evidence  to  the  con- 
trary, it  would  be  presumed  that  the  rate  of 
Interest  allowed  in  Wyoming  was  the  same  as 
that  allowed  in  Colorado;  but  in  this  case  the 
result  of  the  decision  was  to  uphold  the  rate  of 
interest  specified  in  a  note,  and  the  presumption 
as  to  similarity  of  laws  was,  therefore,  aided 
by  the  presumption  in  favor  of  the  validity  of 
stipulation  for  interest.  See  more  especially, 
as  to  interest  and  usury.  III.  e,  infra. 
Connecticut. 

In  Bay  v.  Church,  15  Conn.  15,  the  court  said 
that  in  the  absence  of  to  any  averment  as  to  the 
law  of  New  York  it  Is  presumed  to  be  the  same 
as  that  of  Connecticut ;  but  the  question  in  this 
case  arose  under  the  law  merchant,  and  it  was 
therefore  Immaterial  which  of  the  two  presump- 
tions was  adopted. 

In  Adams  v.  Way,  33  Conn.  419,  it  was  held 
that  it  could  not  be  presumed  that,  under  the 
law  of  Wisconsin,  a  debt  was  merged  in  a  de- 
cree of  foreclosure, — especially  as  similar  de- 
crees In  Connecticut  do  not  have  that  effect. 
Florida. 

In  the  absence  of  any  express  allegation  or 
proof  to  the  contrary,  it  is  always  held  that  the 
law  of  another  state  In  reference  to  commercial 
transactions  Is  deemed  to  be  the  same  as  in  the 
state  where  the  court  which  hears  the  matter 
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is  sitting.  Bern  is  v.  McKenzie,  13  Fla.  56S 
(Ga.).  The  law  on  the  subject  was  the  com- 
mon law, — law  merchant, — so  that  it  was  a  mat- 
ter of  practical  indifference  which  presumption 
was  indulged. 

In  Equitable  BIdg.  &  L.  Asso.  v.  King  (Fla.) 
37  So.  181,  however,  the  court,  after  holding 
that  judicial  notice  could  not  be  taken  of  the 
law  of  Georgia,  which  by  express  stipulation  in 
the  contract  was  to  determine  the  rights  of  the 
parties,  applied  a  statute  of  Florida  which  re- 
quires that  the  husband  shall  Join  in  the  execu- 
tion of  a  note  or  bond  and  mortgage  given  by  ft 
married  woman  to  a  building  and  loan  associa- 
tion. 
Georsria. 

In  Georgia  the  presumption  that  the  common 
law  prevails  in  another  state  is  indulged  when 
the  common  law  on  the  subject  prevails  in 
Georgia.  Eubanks  v.  Banks,  34  Ga.  407  (N. 
C.)  ;  Woodruff  v.  Saul,  70  Ga.  271  (Tenn.)  ; 
Pattillo  V.  Alexander,  96  Ga.  60,  29  L.  R.  A.  616, 
22  S.  E.  646  (Tenn.)  ;  Massachusetts  Ben.  Iitfe 
Asso.  V.  Robinson,  104  Ga.  256.  42  L.  R.  A. 
261,  30  S.  E.  918  (Mass.)  ;  Charleston  &  W.  C. 
R.  Co.  V.  Miller.  113  Ga.  15,  88  S.  B.  838. 

In  Jones  v.  Rice,  92  Ga.  236,  18  S.  E.  348, 
the  court  indulged  the  presumption  that  the 
common-law  rule  that  a  married  woman  may 
charge  her  separate  estate  to  secure  a  debt  of 
her  husband  prevailed  in  North  Carolina,  al- 
though the  rule  had  been  changed  by  statute  in 
Georgia. 

In  Selma,  R.  &  D.  R.  Co.  v.  Lacy,  43  Ga.  461 
(Ala.),  the  court  said  (;^at  no  presumption  could 
be  indulged  that  positive  statutes  of  the  forum 
opposed  to  the  common  law  prevailed  in  an- 
other state. 

And  In  Flournoy  v.  First  Nat.  Bank,  79  Ga. 
810,  2  S.  E.  547,  the  court  indulged  the  pre- 
sumption that  the  common  law,  according  to 
which  usury  was  not  a  defense,  prevailed  in  In- 
diana, although  the  rule  had  been  changed  by 
statute  in  Georgia.  As  shown  in  III.  e^  infra, 
however,  even  the  courts  which  ordinarily  in- 
dulge the  presumption  that  the  law  of  another 
state  is  the  same  as  the  statutory  law  of  the 
forum  make  an  exception  in  the  case  of  usury. 

Notes  made  and  payable  in  Tenessee  will  not 
l>e  presumed  to  be  void  for  usury  although  bear- 
ing on  their  face  a  greater  rate  of  interest  than 
6  per  cent,  which  appears  by  admission  in  open 
court  to  be  the  legal  rate  of  interest  in  Tennes- 
see, it  not  being  proved  that,  by  the  law  of 
Tennessee,  the  reservation  of  a  rate  in  excess  of 
the  legal  rate  renders  the  contract  usurious. 
Craven  v.  Bates,  96  Ga.  78,  23  S.  E.  202. 
Illinoia. 

In  Illinois  the  presumption  in  favor  of  the 
common  law  Is  indulged  when  the  common  law 
on  the  subject  in  question  prevails  in  Illinois. 
Crouch  V.  Hall,  15  111.  263  (Mo.)  ;  Belford  v. 
Bangs,  15  111.  App.  70  (Mich.)  ;  Western  Transit 
Co.  V.  Hosking,  19  111.  App.  607  (Mass.)  ;  David 
Bradley  &  Co.  v.  Peabody  Coal  Co.  99  III.  App. 
427  (Iowa). 

And  the  presumption  in  favor  of  the  common 
law  is  also  Indulged,  even  when  the  law  of  Il- 
linois on  the  subject  is  statutory.  Tinkler  v. 
Cox,  68  111.  119  (Ind.)  ;  Studebaker  Bros.  Mfg. 
Co.  86  111.  234  (Mo.)  ;  Schlee  v.  Guckenheimer,. 
179  111.  593,  54  N.  E.  302  (Ohio)  ;  Hanchett  v. 
Rice.  22  111.  App.  442  (Wis.)  ;  Van  Ingen  v. 
Hrabrook,  27  111.  App.  401  (Mo.)  ;  Miller  v.  Mac- 
Veagh,  40  111.  App.  532  (S.  D,)  ;  LIpe  v. 
McClevy,  41  III.  App.  59  (Colo.)  ;  Selz  v.  Guth- 
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man,  62  111.  App.  624  (Wis.)  ;  Dempster  y. 
Stephen,  63  lii.  App.  126  (Canada)  ;  Dal  ton  y. 
Taliaferro,  101  111.  App.  592  (Iowa)  ;  Jo  Daviess 
•Count/  Y.  Staples,  108  111.  App.  530  (Iowa). 

In  Juilllard  y.  May,  130  III.  87,  22  N.  B.  477, 
the  question  as  to  which  of  the  two  presump- 
tions is  to  be  indulged  when  the  law  of  Illinois 
<on  the  subject  is  statutory  was  referred  to  as 
though  it  were  an  open  one.  The  court  said 
that,  in  the  alisence  of  any  allegation  or  proof  of 
a  statute  of  New  York  forbidding  preferences  in 
assignments  for  creditors,  it  must  be  presumed 
«ither  that  the  common  law,  which  allows  pref- 
erences, obtains  in  that  state,  or  else  that  the 
law  of  that  state  is  similar  to  the  statute  of 
Illinois  which  forbids  preferences.  A  decision 
upon  the  point,  however,  was  not  necessary. 

In  Strauss  y.  American  Ezch.  Nat.  Bank,  72 
III.  App.  314,  the  court  said :  *'In  the  absence 
of  any  proof  as  to  what  the  law  of  New  York 
is,  we  must  presume  it  is  the  same  as  the  law  of 
Illinois."  The  law  of  Illinois  on  the  subject, 
however,  was  the  common  law,  so  that  the  case, 
in  its  result,  is  not  opposed  to  the  cases  above 
cited  which  indulge  the  presumption  in  favor  of 
the  common  law. 

In  Shannon  v.  Wolf,  173  111.  253,  50  N.  E. 
682,  the  court  indulged  the  presumption  that  the 
law  of  Iowa  was  the  same  as  the  law  of  Illinois, 
or,  at  least,  proceeded  upon  the  theory  that,  the 
law  of  Iowa  not  being  proved,  the  law  of  Illinois 
would  be  applied ;  but  the  law  of  Illinois  on  the 
subject  was  not  statutory. 

In  Leathe  v.  Thomas,  109  111.  App.  434,  the 
court,  In  the  absence  of  proof  that  the  law  of 
Missouri  forlMide  pleas  of  set-oflT  in  an  action  up- 
on a  Judgment,  applied  the  rule  in  Illinois — 
apparently  a  non-statutory  rule — permitting 
such  set-ofTs  in  an  action  in  Illinois  upon  a 
Judgment  recovered  in  Missouri. 

Wood  Y.  Supreme  Ruling,  F.  M.  C.  212  111. 
532.  72  N.  E.  783,  held  that  it  would  not  be 
presumed  that  the  statutes  of  New  Jersey  fix 
any  limitation  as  to  the  age  of  persons  who 
may  be  insured  by  fraternal  beneficial  associa- 
tions. It  does  not  appear  whether  such  a  limi- 
tation Is  imposed  by  the  statute  of  Illinois. 

In  Indiana  the  presumption  in  favor  of  the 
common  law  is  indulged  when  the  common  law 
on  the  subject  prevails  in  that  state.  Trimble 
▼.  Trimble,  2  Ind.  76  (Va.)  ;  Titus  v.  Scantling, 
4  Blackf.  89  (Ohio)  ;  Gates  v.  Newman,  18  Ind. 
App.  302,  46  N.  B.  654  (111.)  ;  Midland  Steel  Co. 
T.  atisens*  Nat  Bank  (Ind.  App.)  72  N.  B. 
290  (Pa.)  ;  Penn  Mut  L.  Ins.  Co.  v.  Nolcross 
(Ind.)  72  N.  E.  132. 

And  the  presumption  in  favor  of  the  common 
law  is  also  indulged,  even  when  the  law  of  In- 
diana on  the  subject  is  statutory.  Johnson  v. 
Chambers,  12  Ind.  102  (Pa.)  ;  Butler  v.  Myer, 
17  IndL  77  (Ohio) ;  Mendenhall  v.  Gately,  18 
Ind.  149  (Miss.)  ;  Crake  v.  Crake,  18  Ind.  156 
(Ohio):  Bucklnghouse  v.  Gregg,  19  Ind.  401; 
Baltimore  &  O.  S.  W.  R.  Co.  v.  Reed,  158  Ind. 
25,  56  L.  B.  A.  468,  92  Am.  St.  Rep.  293,  62  N. 
B.  488  (111.)  ;  Smith  v.  Muncie  Nat.  Bank,  29 
Ind.  158  (Ohio)  ;  Schurman  v.  Marley,  29  Ind. 
458  (N.  C.)  ;  Lichtenberger  v.  Graham,  50  Ind. 
288  (Ky.)  ;  Alford  v.  Baker,  53  Ind.  279  (Ky.)  ; 
Patterson  v.  Carrell,  60  Ind.  128  (Ohio)  ;  Smith 
y.  Peterson,  63  Ind.  243  (Ky.)  ;  Robards  v. 
Marley.  80  Ind.  185  (Kan.)  ;  Rogers  v.  Zook,  86 
Ind.  237  (W.  Va.)  ;  Supreme  Council,  O.  of  C. 
F.  T.  Garrlgus,  104  Ind.  133,  54  Am.  Rep.  298,  3 
N.  B.  818  (Ky.)  :  Baltimore  &  O.  S.  W.  R.  Co.  v. 
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Jones,  158  Ind.  87,  62  N.  B.  994  (Ohio)  ;  Balti- 
more &  O.  S.  W.  R.  Co.  V.  Hollenbeck,  161  Ind. 
452.  69  N.  E.  136  (Ky.). 

Some  of  the  earlier  cases  In  this  state — • 
Shaw  V.  Wood,  8  Ind.  518  (Ohio)  ;  BIystone  v. 
Burgett,  10  Ind.  28,  68  Am.  Dec.  658  (111.)  ; 
Farhni  v.  Ramsee,  19  Ind.  400;  Bierhaus  v. 
Western  U.  Teieg.  Co.  8  Ind.  App.  246,  34  N.  E. 
581  (III.) — imply  that,  in  case  the  law  of  In- 
diana on  the  subject  is  statutory,  it  should  be 
presumed  that  the  law  of  the  other  state  is  the 
same,  or,  what  is  practically  equivalent  thereto, 
that  the  law  of  Indiana  should  be  applied.  This 
position,  however,  was  reluctantly  abandoned  In 
Smith  V.  Muncie  Nat.  Bank,  29  Ind.  158,  though 
this  case  involved  the  defense  of  usury,  which, 
as  shown  hi  III.  e,  infra,  is  generally  treated  as 
au  exception,  even  by  those  courts  which  are  in 
general  thoroughly  committed  to  the  presump- 
tion that  the  law  of  another  state  is  the  same  as 
the  statutory  law  of  the  forum. 

Cunningham  v.  Jacobs,  120  Ind.  306,  22  N. 
E.  335,  was  an  action  In  Indiana  upon  an  at- 
tachment bond  given  in  Illinois.  The  court 
said  that.  In  the  absence  of  any  showing  to  the 
contrary,  it  must  presume  that  the  common  law 
prevailed  in  Illinois ;  but  nevertheless,  while  ad- 
mitting that  attachment  is  the  creature  of  stat- 
utory law,  indulged  the  presumption  that  the 
court  of  Illinois  had  Jurisdiction  to  issue  the 
writ  of  attachment.  It  then  held,  however,  that 
it  could  not  presume  the  existence  of  a  statute 
authorizing  the  bond,  but  that  the  bond  must  be 
treated  as  having  been  executed  without  stat- 
utory authority,  and  the  question  was,  therefore, 
whether  it  was  good  as  a  common-law  bond. 

Several  statements  are  made  in  Buchanan  v. 
Hubbard.  119  Ind.  187,  21  N.  B.  538  (Kan.), 
which  are  difficult  to  reconcile.  Thus,  the  court 
says :  "It  Is  sufficient  to  say  that  the  laws. of  a 
state  to  whose  courts  a  party  appeals  for  re- 
dress furnish  in  all  cases  prima  facie  the  rule  of 
decision,  and,  if  either  party  claims  the  benefit 
of  a  different  rule,  since  the  courts  are  presumed 
to  be  acquainted  only  with  their  own  laws,  he 
who  asserts  the  existence  of  a  different  rule  as 
applicable  to  his  case  must  aver  and  prove  It 
like  other  facts  of  which  the  courts  do  not  take 
Judicial  notice.  Following  this  is  a  quotation 
from  Crake  v.  Crake,  18  Ind.  156 :  "Where  a 
right  is  sought  to  be  enforced  In  one  state  in  re- 
lation to  a  subject-matter  existing  In  a  foreign 
state,  and  no  foreign  law  is  proved,  and  no 
common-law  rule  ever  prescribed,  and  no  con- 
tract exists.  .  .  .  The  court  will  apply  the 
law  of  the  state  in  which  It  Is  sitting."  Again 
the  court  says :  "In  respect  to  general  principles, 
the  common  law  is-  presumed  to  be  in  force  in 
most  of  the  states,  subject  to  such  modifications 
as  may  have  resulted  from  legislation  or  Judi- 
cial construction.  If  these  latter  are  not  shown, 
the  court  applies  the  principles  of  the  common 
law  as  those  principles  are  interpreted  In  the 
state  where  the  trial  is  proceeding."  The 
question  in  this  case  was  whether  a  resulting 
trust  arose  in  favor  of  a  wife  in  land  in  Kansas 
purchased  by  her  husband  with  her  money.  The 
common-law  rule  has  been  modified  by  statute 
in  Indiana,  so  that  no  trust  arises  In  that  state 
except  as  against  the  creditors  of  the  wife.  The 
court  said,  In  effect,  that  the  conclusion  that  a 
resulting  trust  must  be  deemed  to  have  arisen  In 
favor  of  the  wife  must  follow  whether  it  applied 
the  rules  of  common  law,  or  assumed  that  the 
common  law  had  been  modified  by  statute  in 
Kansas,  since,  in  the  absence  of  any  proof  show- 
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Ing  what  modlflcatlons  bad  been  made,  It  must 
be  assamed  that  the  conunon  law,  as  modified 
and  Interpreted  In  that  state,  is  like  *'our"  own. 
It  is  not  clear  whether  the  court  assumed  that 
this  would  be  the  result  under  the  Indiana  stat- 
ute, or  not. 

In  Baltimore  &  O.  S.  W.  B.  Co.  y.  Hollenbeck, 
161  Ind.  462,  69  N.  B.  136,  the  court  held  that 
the  Indiana  exemption  law  had  no  operation  in 
Kentucky  where  a  debt  was  garnished,  and  that, 
in  the  absence  of  evidence  to  show  that  there 
was  a  similar  statute  in  Kentucky,  it  must  be 
presumed  thai  the  common-law  rule  on  the  sub- 
ject prevailed  there. 
lovrflu 

In  Holmes  v.  Mallett,  Morris  (Iowa)  82  (111.), 
the  presumption  in  favor  of  the  common  law 
was  indulged,  the  law  of  Iowa  on  the  subject  be- 
ing the  common  law  ;  and  In  Bernard  v.  Barry, 
1  O.  Greene,  888,  the  court  said  that  it  would 
presume  that  the  lew  mercatoria  prevails  in 
Missouri  (where  the  note  in  question  was 
made),  and  in  Maryland  (where  it  was  In- 
dorsed) and,  therefore,  the  indorsers  were  lia- 
ble on  demand  and  notice  without  suit  against 
the  maker  as  required  by  the  Iowa  statute. 

Most  of  the  Iowa  cases,  however,  have  consist- 
ently indulged  the  presumption  that  the  law  of 
another  state  is  the  same  as  the  law  of  the 
forum,  not  only  when  the  law  of  Iowa  on  the 
subject  was  the  common  law  (and  the  presump- 
tion was,  therefore,  the  same  in  effect  as  the  pre- 
sumption In  favor  of  the  common  law)  ;  (Crafts 
V.  Clark,  81  Iowa,  77  [Pa.]  ;  Leiber  v.  Union  P. 
R.  Co.  40  Iowa,  688  [Neb.)  ;  Tolman  v.  Janson, 
106  Iowa.  455,  76  N.  W.  732  [III.] ;  State  v. 
Nadal,  69  Iowa,  478,  29  N.  W.  451  [Mo.])  ;  but 
also  when  the  law  of  Iowa  on  the  subject  was 
statutory  (and  the  presumption  was,  therefore. 
In  some  cases  at  least,  practically,  as  well  as 
theoretically,  opposed  to  the  presumption  In 
favor  of  the  common  law)  (Bean  v.  Brlggs,  4 
Iowa,  464  [III.]  ;  Sayre  v.  Wheeler,  81  Iowa,  112 
[Mo.] :  Sayre  v.  Wheeler,  32  Iowa,  669  [Mo.]  ; 
Stephens  v.  Williams,  46  Iowa,  540  [Mich.]  ; 
Church  V.  Crossman,  49  Iowa,  444  [N.  T.]  ; 
Webster  v.  Hunter,  60  Iowa,  216  [111.]  ;  Peck  v. 
Parchen,  62  Iowa,  46,  2  N.  W.  697  [Mont]  ; 
Ncese  v.  Farmer's  Ins.  Co«  65  Iowa,  604,  8  N. 
W.  450  [Neb.]  ;  Hadley  v.  Gregory,  67  Iowa, 
157,  10  N.  W.  319  [Ind.)  ;  (Joodnow  v.  Litch- 
field, 67  Iowa,  691,  25  N.  W.  882  [N.  Y.)  ;  Davis 
V.  Chicago,  R.  I.  &  P.  R.  Co.  83  Iowa.  744,  49 
N.  W.  77  [Ohio] ;  Bresser  v.  Saarman,  112 
Iowa,  720,  84  N.  W.  920  [Neb.]  ;  Spinney  v. 
Miller,  114  Iowa,  210,  89  Am.  St.  Rep.  361,  86 
N.  W.  317  [III.]  ;  Hewitt  v.  Morgan,  88  Iowa, 
468,  56  N.  W.  478  [Ohio] ;  Barringer  v.  Ryder, 
119  Iowa,  121,  93  N.  W.  66  [Wis.]  ;  Sleverts  v. 
National  Benev.  Asso.  96  Iowa,  710,  64  N.  W. 
671  [Minn.]  ;  Goodwin  v.  Provident  Sav.  Life 
Assur.  Asso.  97  Iowa,  226,  32  L.  R.  A.  473,  69 
Am.  St,  Rep.  411,  66  N.  W.  167  [N.  Y.)  ;  Mc- 
Millan V.  American  Exp.  Co.  128  Iowa,  236,  98 
N.  W.  629  [Ind.]  ;  German  Bank  v.  American  F. 
Ins.  Co.  88  Iowa,  491,  32  Am.  St.  Rep.  316,  60 
N.  W.  63  [III.]  ;  Re  Capper,  85  Iowa,  82,  62  N. 
W.  6  [Ind.]). 

In  Hudson  v.  Northern  P.  R.  Co.  92  Iowa, 
281,  54  Am.  St.  Rep.  550,  60  N.  W.  608,  the 
court  said  that,  as  there  was  no  statute  In 
Idaho  regulating  carrier's  contracts  which  limit 
the  carrier's  liability,  it  would  be  presumed  that 
the  common-law  rule  by  which  a  carrier  may 
stipulate  against  liability  for  loss  not  due  to 
negligence  prevailed  there,  although  such  a 
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stipulation  is  ineffectual  under  the  Iowa  stat- 
ute. It  will  be  observed  in  this  case,  howevei; 
that  the  court  starts  with  the  statement  that 
there  is  no  statute  in  Idaho  on  the  subject.  How 
that  fact  was  shown  in  the  case  does  not  appear, 
but  It  Is  obvious  that,  with  such  fact  before  the 
court,  it  could  not  indulge  the  usual  presumption 
that  the  law  of  Idaho  on  the  subject  was  the 
same  as  the  law  of  Iowa.  Besides,  the  common- 
law  rule  that  was  applied  in  this  case  was  the 
one  which  prevents  a  carrier  from  contracting 
against  liability  for  negligence,  and  that  was  the 
statutory  rule  In  Iowa.  The  decision  would, 
therefore,  have  been  tha  «ame,  even  if  the  court 
had  indulged  the  usual  presumption  that  the 
law  of  Idaho  was  the  same  as  the  law  of  Iowa. 
Kansas. 

The  courts  of  Kansas  consistently  indulge  the 
presumption  that  the  law  of  another  state  is  the 
same  as  that  of  Kansas,  even  when  the  latter  is 
statutory.  Kansas  P.  R.  Co.  v.  Cutter,  16  Kan. 
568  (Colo.)  ;  Holthaus  v.  Farris,  24  Kan.  784 
(Mo.)  ;  Rogers  v.  Coates,  88  Kan.  232,  16  Pac. 
463  (Mo.)  ;  Shattuck  v.  Chandler,  40  Kan.  616, 
10  Am.  St.  Rep.  227,  20  Pac.  225  (111.)  ;  Mis- 
souri P.  R.  Co.  V.  Sharitt,  43  Kan.  875,  8  L.  R. 
A.  385,  19  Am.  St  Rep.  148,  23  Pac.  430  (Mo.)  ; 
Heery  v.  J.  L.  Mott  Iron  Works  Co.  10  Kan. 
App.  579,  Appx.,  62  Pac.  904  (Colo.)  ;  Scott  v. 
Beard,  6  Kan.  App.  660,  47  Pac.  086  (Mo.)  ;  Re 
Hess,  6  Kan.  App.  763,  48  Pac  696  (Okla.)  ; 
Thomen  v.  Sullivan,  9  Kan.  App.  887  Appx.  60 
Pac.  756  (HI.)  ;  .Woolacott  v.  Case,  63  Kan.  85, 
64  Pac.  966  (Cal.)  ;  Poll  v.  Hicks,  67  Kan.  191^ 
72  Pac.  847  (Ohio)  ;  Mutual  Home  &  Sav.  Asso. 
V.  Worz,  67  Kan.  506,  73  Pac.  116  (Mo.). 

In  First  Nat.  Bank  v.  Nordstrom  (Kan.)  78 
Pac.  804,  also,  the  court  said  that  It  would  be  . 
presumed.  In  the  absence  of  evidence  to  the  con- 
trary, that  the  law  of  Iowa  as  to  the  negotia- 
bility of  notes  is  the  same  as  that  of  Kansas.  So 
far  as  appears,  however,  the  common-law  rule 
on  the  subject  prevails  in  Kansas. 

In  Roe  V.  Roe,  52  Kan.  724,  89  Am.  St.  Rep. 
367,  86  Pac.  888,  the  court  indulged  the  pre- 
sumption that  the  law  of  Colorado  with  refer- 
ence to  the  granting  of  divorce  and  alimony  is 
the  same  as  the  law  of  Kansas,  there  being  no 
evidence  on  the  point. 

The  general  rule  is  that  the  laws  of  a  foreign 
country,  or  of  a  sister  state,  are  unknown  to  the 
courts  in  which  they  may  be  drawn  in  question, 
but.  If  required  to  be  known,  must  be  proved  as 
facts  In  the  case,  except  that,  in  some  Instances^ 
In  the  lack  of  proof  of  what  they  are,  they  may 
be  presumed  to  be  the  same  as  the  laws  of  the 
forum  where  drawn  In  question.  Such,  also,  la 
the  statute  of  this  state  (Civil  CMde,  |  370; 
Gen.  Stat  1807,  chap.  97,  |  1718;  Gen.  SUt. 
1899,  4633).  Alexandria,  A.  &  Ft  S.  R.  Co. 
V.  Johnson,  61  Kan.  417,  69  Pac.  1063. 

In  Furrow  v.  Chapln,  13  Kan.  107,  It  was 
urged  that  &8  the  purchase  of  property  by  a 
married  woman  was  made  outside  of  Kansas,  It 
must  be  presumed  that  the  common  law  pre- 
vailed at  the  place  where  the  purchase  waa 
made ;  but  the  court  held  that  It  would  be  pre- 
sumed that  the  law  of  that  state  was  the  same 
as  the  law  of  Kansas ;  and  intimated  that  this 
presumption  would  be  Indulged,  even  though  it 
had  appeared  that  the  purchase  was  made  in  an- 
other state,  though  as  a  matter  of  fact  It  did  not 
appear  where  the  purchase  was  made.  By  the 
law  of  Kansas  the  property  purchased  would  be 
the  separate  property  of  the  wife,  and  would 
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not  become  the  property  of  the  husband  as  at 
common  law. 

In  Shed  y.  Augustine,  14  Kan.  282,  It  was 
held  that  the  courts  could  not  take  Judicial  no- 
tice of  the  usury  laws  of  another  state,  and  that 
it  was  error  to  instruct  a  jury  as  to  the  meaning 
and  effect  of  those  laws  in  the  absence  of  any 
pyidence  concerning  them. 
Kentuelcy. 

The  courts  of  Kentucky  have  frequently  in- 
dulged the  presumption  in  fayor  of  the  common 
law  when  the  common  law  on  the  subject  pre- 
vailed in  that  state.  Johnson  y.  Bank  of  United 
States,  2  B.  Mon.  810  (D.  C.)  ;  Honore  y. 
Ilutchlngs,  8  Bush,  692  (111.)  ;  Miles  y.  Collins, 
1  Met.  (Ky.)  311  (Pa.)  ;  Stem  y.  Freeman,  4 
Met  (Ky.)  811  (Pa.)  ;  Cope  y.  Daniel,  9  Dana, 
415  (Pa.)  ;  Forepaugh  y.  Appold,  17  B.  Mon. 
630  (Pa.)  ;  Chesapeake  &  N.  R.  Co.  y.  Hanmer, 
23  Ky.  L.  Rep.  1846,  66  S.  W.  375. 

And  the  presumption  in  fayor  of  the  common 
law  has  also  been  indulged  in  this  state  when 
the  law  of  Kentucky  on  the  subject  was  stat- 
utory. Moss  y.  Rowland,  3  Bush,  506  (Mo.)  ; 
Klenke  y.  Noonan,  26  Ky.  L.  Rep.  305,  81  S.  W. 
241  (Ohio;. 

The  rate  of  Interest  in  a  foreign  state,  or  in 
any  of  tlte  sister  states,  is  a  fact  which,  like 
all  others,  must  be  proved  and  ascertained  by 
the  Jury.  Ingraham  y.  Arnold,  1  J.  J.  Marsh. 
408. 

In  Turner  y.  Johnson,  106  Ky.  460,  50  S.  W. 
675,  the  court  said  that,  as  there  was  no  alle- 
gation that  the  laws  of  Missouri  assigned  to  the 
bond  in  suit  a  different  effect  than  the  laws  of 
Kentucky,  its  legal  effect  must  be  determined  by 
the  law  of  Kentucky.  The  latter,  however, 
does  not  appear  to  have  been  statutory. 

The  opinion  In  Chesapeake  &  N.  R.  Co.  v. 
Venable,  111  Ky.  41,  63  S.  W.  35,  illustrates  the 
tendency  of  the  courts  to  Ignore  the  distinction 
between  the  presumption  that  the  common  law 
prevails  in  another  state,  and  the  presumption 
that  the  law  of  another  state  is  the  same  as  the 
law  of  the  forum.  The  question  was  as  to  the 
measure  of  damages  for  personal  injuries  sus- 
tained in  another  state.  The  law  of  the  forum 
on  the  subject  was  evidently  the  common  law, 
and  not  statutory.  The  court  said :  ''Whatever 
may  be  the  rule  as  to  statutory  rights,  it  is  well 
settled  that  it  is  unnecessary  to  plead  or  prove 
the  law  of  a  foreign  state  unless  it  differs  from 
the  leal  fori.  Where  a  party  seeks  to  recover  or 
defend  under  a  foreign  law,  such  law  must  be 
pleaded  and  proved  like  any  other  fact ;  but,  in 
the  absence  of  averment  and  proof,  the  rule  is 
that  foreign  states,  whose  system  of  Juris- 
prudence is  derived  from  the  same  source  as  our 
own,  are  presumed  to  be  governed  by  the  same 
law." 
I^oviiiiaiiflu 

In  Louisiana  the  courts  generally  either  in- 
dulge the  presumption  that  the  law  of  another 
state  or  country  is  the  same  as  that  of  Louisi- 
ana, even  though  the  latter  be  statutory  (Patter- 
son V.  Garrison,  16  La.  557  [Md.]  ;  Pagett  v. 
Curtis,  15  La.  Ann.  451  [S.  C] ;  Nalle  v.  Ven- 
tres, 19  I^.  Ann.  873  [Miss.]  ;  Randall's  Succes- 
sion, 26  La.  Ann.  163  [Miss.] ;  McLear  v.  Flun- 
sicker,  29  La.  Ann.  539  [Del.]  ;  Sandtdge  v. 
Hunt,  40  l4i.  Ann.  706,  5  So.  55  [Tenn.] ;  Roehl 
y.  Porteons,  47  La.  Ann.  1583,  18  So.  645 
[Ala.] ) ;  or,  without  indulging  any  presumption, 
apply  the  law  of  Louisiana  as  the  only  law  be- 
fore the  court  (Bonneau  v.  Poydras,  2  Rob. 
[La,]  1  [France] ;  Van  Wyck  y.  Hills,  4  Rob. 
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[La.]  140  [Tenn.]  ;  Stone  v.  Minor,  6  Rob.  [La.l 

29  [Miss.1  ;  Allen  v.  Allen,  6  Rob.   [La.]   104,, 

30  Am.  Dec.  553  [Miss.]  ;  Harris  v.  Alexander, 
9  Rob.  [I^]  151  [Miss.]  ;  Spears  v.  Turpln,  9 
Rob.  [La.1  293  [Miss.];  Campbell  v.  Miller,  3 
Mart.  N.  S.  149  [Miss.]  ;  Hermandez  v.  Gare- 
tage,  4  Mart.  N.  S.  419  [Miss.]  ;  Marshall  v. 
Watrigant,  13  La.  Ann.  619  [Ky.]  ;  Kuenzi  v. 
Elvers,  14  La.  Ann.  392  [Brazil]  ;  Atkinson  v. 
Atkinson,  15  La.  Ann.  491  [Tex.]  ;  Syme  v. 
Stewart,  17  La.  Ann.  73  [Miss. J  ;  Crozier  v. 
Hodge,  3  La.  357  [Pa.]  ;  Harris  v.  Allnutt,  12 
La.  465  [Miss.]  ;  Smoot  v.  Russell,  1  Mart.  N.  S. 
522  [Ala. J  ;  Peabody  v.  Carrol,  9  Mart.  [La.] 
295,  13  Am.  Dec.  805  [Tenn.]). 

In  Rush  v.  Landers,  107  La.  549,  57  L.  R.  A. 
383,  82  So.  95,  supra,  II.  b,  however,  the  court 
held  that,  even  in  the  absence  of  proof,  it  would 
take  Judicial  notice  that  the  common  law  had 
been  adopted  in  Indiana,  though  it  would  not 
take  such  notice  of  statutory  modification  of 
that  law ;  and  then  proceeded  to  apply  the  gen- 
eral common-law  rule,  of  which  it  also  took  Ju- 
dicial notice,  to  the  property  rights  of  husband 
and  wife.  Practically  the  same  course  was  fol- 
lowed in  Martin  v.  Boler,  18  La.  Ann.  869, 
with  respect  to  the  property  rights  of  husband 
and  wife  under  the  laws  of  another  state. 
There  is  no  reference  in  the  Rush  Cases  to  the 
Louisiana  cases  above  cited,  which  have,  in  the 
absence  of  proof  of  the  law  of  the  other  state^ 
applied  the  law  of  Louisiana,  and  no  suggestion 
that  the  decision  changes  the  previous  rule,  or 
that  any  distinction  is  necessary.  Perhaps  the 
rule  apparently  declared  in  the  earlier  cases 
was  assumed  to  apply  only  to  subjects  as  to 
which  there  was  no  specific,  positive,  common- 
law  rule  declared  by  the  courts,  and  not  to  sub- 
jects which,  like  the  property  rights  of  husband 
and  wife,  are  covered  by  definite,  specific  rules 
announced  by  repeated  decisions  of  the  courts. 
This  distinction,  however,  or  any  distinction 
which  rests  upon  a  classification  of  questions  as 
common-law  and  non-common-law  questions,  is 
exceedingly  difiScult  of  application,  and  will  not 
reconcile  the  decision  In  the  Rush  Case  with  the 
earlier  decisions.  For  instance,  in  Crozier  v. 
Hodge,  8  La.  357,  where  the  law  of  Louisiana 
was  applied  In  the  absence  of  proof  of  the  law 
of  Pennsylvania,  the  question  was  as  to  the 
rights  of  a  surviving  partner, — In  any  view,  a 
common-law  question.  In  Marshall  v.  Watri- 
gant, 13  La.  Ann.  619,  in  the  absence  of  proof 
of  the  law  of  Kentucky,  a  statute  of  Louisiana, 
forbidding  or  restricting  the  emancipation  of 
slaves  was  applied. 
Maine. 

The  courts  of  Maine  have  declared  that  the 
law  of  another  Jurisdiction  would  be  presumed 
to  be  the  same  as  the  law  of  Maine,  without  sug- 
gesting any  distinction  between  subjects  as  to 
which  the  common  law  prevails  in  Maine  and 
those  as  to  which  the  law  of  Maine  is  statutory. 
McKenzie  v.  Wardwell,  61  Me.  136  (Mass.)  ; 
Peabody  v.  Magulre,  79  Me.  572,  12  Atl.  630 
(Canada). 

In  neither  of  these  cases,  however,  did  It  ap- 
pear that  the  law  of  Maine  on  the  subject  was 
statutory,  an4  the  result,  therefore,  would,  ap- 
parently, have  been  the  same  even  if  the  pre- 
sumption in  favor  of  the  common  law  had  been 
indulged. 

And  in  Tllexan  v.  Wilson,  43  Me.  186  (N.  Y.), 
where  the  ^aw  of  Maine  on  the  subject  was  stat- 
utory, the  presumption  in  favor  of  the  common 
law  was  indulged. 
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In  Carpenter  v.  Grand  Trunk  R.  Co.  72  Me. 
388,  39  Am.  Rep.  840.  It  was  expressly  held  that 
the  presumption  should  he  Indulged  that  the 
common  law  with  respect  to  a  passenger's  right 
of  '*stop  over"  prevailed  in  New  Hampshire, 
Vermont,  and  Canada,  and  that  there  was  no 
presumption  that  the  rule  had  been  changed  by 
statute  in  those  jurisdictions,  as  it  had  been  in 
Maine. 

In  Emerson  Co.  v.  Proctor,  97  Me.  360,  54  Atl. 
840,  however,  the  presumption  was  indulged 
that  the  law  of  Maryland,  like  the  statute  of 
Maine,  requires  the  reservation  of  title  by  a 
seller  of  personal  property  to  be  in  writing. 
Uaryland. 

In  State  use  of  Allen  v.  Pittsburgh  &  C,  B. 
Co.  45  Md.  41  (an  action  In  Maryland  for  death 
occasioned  by  negligence  in  Pennsylvania),  the 
court  said  that,  in  the  absence  of  anything  to 
the  contraryi  the  presumption  is  that  the  com- 
mon law  prevails  in  the  state  where  the  alleged 
wrong  was  done,  and  that  the  courts  of  Mary- 
land, acting  upon  that  presumption,  afford  the 
common-law  remedy  for  the  injury  complained 
.of;  but  that  there  was  no  such  presumption  re- 
specting the  positive  statute  law  of  Maryland. 
It  was  accordingly  held  that  the  action  would 
not  lie  in'  Maryland,  without  proof  of  a  statute 
of  the  other  state  giving  a  right  of  action  in 
such  cases,  although  there  was  such  a  statute  in 
Maryland. 

So,  in  Dickey  v.  Pocomoke  City  Nat.  Bank,  89 
Md.  280,  296,  43  Atl.  83,  the  court  said  that 
the  authorities  are  not  uniform  as  to  whether 
the  courts  of  one  state  will  presume,  in  the  ab- 
sence of  anything  to  the  contrary,  that  a  foreign 
state  has  adopted  the  same  statute  that  is  in 
force  where  the  case  is  pending;  but  that  it 
would  l>e  carrying  such  presumption '  to  an  un- 
reasonable extent  to  presume,  without  proof  to 
that  effect,  that  there  is  a  statute  in  the  District 
of  Columbia,  like  the  statute  of  Maryland, 
which  makes  a  complete  change  of  the  common- 
law  rule  by  providing  that,  after  the  maturity 
of  a  note  secured  by  a  mortgage,  the  title  to  the 
note  shall  be  conclusively  presumed  to  be  vested 
in  the  record  holder  of  the  title  to  the  mort- 
gage. Again,  the  court  says:  "When  a  stat- 
ute thus  radically  changes  the  common  law  of 
one  state,  there  is  no  good  reason  to  presume 
that  the  legislature  of  another  state  has  done 
likewise." 

National  Bank  v.  Baltimore  &  O.  R.  Co.  (Md.) 
59  Atl.  134,  indulged  the  presumption  that  the 
common-law  rule  as  to  the  negotiability  of  bills 
of  lading  obtained  in  Virginia.  So  far  as  ap- 
pears, however,  the  common-law  rule  on  the 
subject  also  prevails  in  Maryland. 
Massacli  osett  a. 

In  Massachusetts  the  presumption  in  favor  of 
the  common  law  is  ordinarily  indulged  when  the 
common  law  on  the  subject  prevails  in  Massa- 
chusetts. Wood  V.  Cor  I,  4  Met.  203  (Ohio)  ; 
Cribbs  V.  Adams,  13  Gray,  597  (La. ;  law  mer- 
chant) ;  Richards  v.  Barlow,  140  Mass.  218,  6 
N.  E.  68  (111.)  ;  Thurston  v.  Perclval,  1  Pick. 
415  (N.  Y.)  ;-Canender,  McA.  &  T.  Co.  v.  Flint 
(Mass.)   72  N.  E.  345   (R.  I.). 

In  a  few  cases  in  this  state,  when  the  common 
law  on  the  subject  In  question  prevailed  in  Mas- 
sachusetts, and  it  was,  therefore,  immaterial  for 
practical  purposes  which  presumption  was  in- 
dulged, the  courts  have  formally  indulged  the 
presumption  that  the  law  of  the  other  state  was 
the  same  as  the  law  of  the  forum.  Legg  v. 
Legg,  8  Mass.  99  (Vt.)  ;  Dubois  v.  Mason,  127 
67  L.  R.  A. 


Mass.  87,  84  Am.  Rep.  336  (R.  I.)  ;  Hazen  y. 
Mathews,  184  Mass.  888,  68  N.  B.  838  (N.  Y.). 

When,  however,  the  law  of  Massachusetts  on 
the  subject  is  statutory,  so  that  the  presump- 
tion that  the  law  of  the  other  state  is  the  same 
as  the  law  of  Massachusetts  would  produce  a 
result  opposed  to  that  which  follows  from  the 
presumption  in  favor  of  the  common  law,  the 
courts  have  consistently  indulged  the  presump- 
tion that  the  common  law  is  in  force  in  the  other 
state.  Com.  v.  Graham,  157  Mass.  73,  16  L.  R. 
A.  678,  34  Am.  St.  Rep.  255,  31  N.  B.  706 
(Maine)  ;  Murphy  v.  Collhis,  121  Mass.  6  (N. 
Y.)  ;  Daniels  v.  Pratt,  143  Mass.  216,  10  N.  E. 
166  (N.  Y.)  ;  Kelley  v.  Kelley,  161  Mass.  Ill, 
25  L.  R.  A.  806,  42  Am.  St.  Rep.  389,  36  N.  E. 
837  (N.  Y.). 

In  the  last  three  cases  it  is  expressly  stated 
that  there  is  no  presumption  that  the  statutes  of 
another  state  arc  like  those  of  Massachusetts; 
and  that  is  also  true  of  C^hehby  y.  Spbaoub. 
Mlcliivan, 

In  Re  High,  2  Dongl.  (Mich.)  515,  the  court 
Indulged  the  presumption  that  the  common  law 
prevailed  in  Uruguay,  where  a  will  was  made. 

But  it  was  said  in  Gk>rdon  v.  Ward,  16  Mich. 
360,  that  the  presumption  in  favor  off  the  com- 
mon law  cannot  be  indulged  with  reference  to 
things  which  arc  usually  matters  of  statutory 
regulation. 

The  presumption  in  favor  of  the  common  law 
has  also  been  indulged  in  this  state,  even  when 
the  law  of  Michigan  on  the  subject  was  stat- 
utory. Crane  v.  Hardy,  1  Mich.  56  (N.  Y.)  ; 
Knapp  V.  Knapp,  95  Mich.  474,  65  N.  W.  353 
(Wis.)  ;  Schroeder  y.  Boyce,  127  Mich.  33,  86 
N.  W.  387  (Ind.) 

Kermott  v.  Ayer,  11  Mich.  181,  declined  to 
indulge  the  presumption  that  the  rate  of  Inter- 
est in  Canada  was  the  same  as  In  Michigan. 
And  O'Rourke  v.  O'Rourke,  43  Mich.  58,  4  N. 
W.  531,  refused  to  indulge  the  presumption  that 
there  was  a  statute  in  New  York  like  that  of 
Michigan,  invalidating  contracts  made  on  Sun- 
day. 

In  Ellis  V.  Maxson,  19  Mich.  186,  2  Am.  Rep. 
81,  involving  the  validity  of  a  parol  contract  for 
the  sa^e  of  lands  in  Illinois,  the  court  said  that, 
if  it  could  make  any  presumption  as  to  the  laws 
of  Illinois,  it  would  be  that  they  conform  in  sub- 
stance to  the  general  principles  of  the  common 
law.  The  court  further  said  that  It  was  not 
necessary  to  consider  how  universally  such  a 
presumption  may  be  Indulged,  but  that  it  cer- 
tainly would  not  presume  that  the  legislature  of 
another  state  has  adopted  all  of  the  statutes  of 
the  forum. 

In  Worthington  v.  Hanna,  23  Mich.  535,  how- 
ever, the  court  declined  to  indulge  the  presump- 
tion that  the  common-law  rule  as  to  property 
rights  of  husband  and  wife  prevailed  in  New 
York,  when  that  presumption  would  operate  to 
invalidate  a  mortgage  given  by  a  husband  to  his 
wife  which  would  be  valid  by  the  law  of  Michi-' 
gan. 

So  in  Millard  v.  Truax,  73  Mich.  381,  43  N. 
W.  828,  the  court  said  that  it  would  not  pre- 
sume that  a  contract  valid  by  the  law  of  Michi- 
gan was  invalid  by  the  law  of  Ohio,  where  it 
was  made. 

In  Eiutchins  v.  Kimmell,  31  Mich.  126,  18  Am'. 
Hep.  164,  Cooley,  J.,  said  that  it  had  been  held 
in  Michigan  that  the  common  law  will  be  pre- 
sumed to  prevail  In  a  foreign  country  in  the  ab^ 
sence  of  proof  to  the  contrary ;  and,  while  he 
thought  that  it  was  questionable  whether  the 
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doctrine  was  to  be  applied  anlTersally,  he  said  it 
coald  not  be  diapnted  that  the  reason  of  it  was 
applicable  to  all  marriages  celebrated  in  Chris- 
tian countries  in  which  it  may  properly  be  as- 
sumed that  a  general  common  law  on  the  sub- 
ject of  marriage  still  prevails. 

In  Russell  y.  Pierce,  121  Mich.  208,  80  N.  W. 
118,  the  conrt  said  that  some  authorities  hold 
that  the  presumption  is  to  be  indulged,  in  the 
absence  of  proof,  that  there  Is  no  law  in  a  sister 
state  against  usury,  while  others  hold  that  the 
presumption  should  obtain  that  the  law  of  the 
sister  state  is  the  same  as  that  of  the  forum. 
The  question,  howeyer,  was  not  decided  in  this 
case. 

In  Pbelps  y.  American  Say.  &  L.  Asso.  121 
Mich.  348,  80  N.  W.  120,  the  court  expressly 
said  it  could  not  take  Judicial  notice  that  there 
is  any  usury  law  in  Minnesota. 
Mlnnesotflu 

In  Minnesota  the  presumption  in  fayor  of  the 
common  law  is  usually  indulged  when  the  com- 
mon law  on  the  subject  preyails  in  Minnesota. 
Engstrand  y.  Kleffman,  86  Minn.  408,  01  Am. 
St.  Rep.  859,  00  N.  W.  1054  (Wis.). 

In  Mohr  y.  Mlesen,  47  Minn.  228,  40  N.  W. 
862,  howeyer,  the  court  formally  indulged  the 
presumption  that  the  law  of  Wisconsin  was  the 
same  as  the  law  of  Minnesota,  the  law  of  the 
latter  state  upon  the  subject  in  question  being 
the  common  law.  , 

The  presumption  in  favor  of  the  common  law 
has  also  been  indulged  in  Minnesota  even  when 
the  law  of  Minnesota  on  the  subject  was  stat- 
utory. Reiff  y.  Bakken,  86  Minn.  333,  31  N.  W. 
348  (Dak.)  ;  Pardoe  y.  Merritt,  75  Minn.  12, 
77  N.  W.  562  (Neb.). 

In  Desnoyer  y.  McDonald,  4  Minn.  515,  Oil. 
i02,  and  Cooper  y.  Reaney,  4  Minn.  528,  Gil. 
413,  the  court  apparently  indulged  the  presump- 
tion that  the  rate  of  interest  in  another  state 
was  the  same  as  in  Minnesota ;  and  in  Brimhall 
y.  Van  Campen,  8  Minn.  13,  Gil.  1,  82  Am.  Dec 
118,  the  court  apparently  indulged  the  presump- 
tion that  there  was  a  law  in  New  York  similar 
to  the  statute  of  Minnesota  inyalidating  con- 
tracts made  on  Sunday.  These  cases,  however,  so 
fSr  as  they  lay  down  the  general  rule  that  the 
law  of  the  place  of  the  contract  will,  in  the  ab- 
sence of  proof,  be  presumed  to  be  the  same  as 
that  of  the  forum,  were  impliedly  overruled  by 
Hoyt  v.  McNeil,  13  Minn.  390,  Gil.  862,  which 
refused  to  Indulge  the  presumption  that  there 
was  a  statute  of  limitations  in  New  York  and 
Michigan  like  that  of  Minnesota,  and  were  ex- 
pressly overruled  by  Myers  v.  (Chicago,  St.  P. 
M.  &  O.  R.  Co.  69  Minn.  476,  65  Am.  St  Rep. 
579,  72  N.  W.  694, — which  refused  to  indulge 
the  presumption  that  there  was  a  statute  in 
Wisconsin  similar  to  that  of  Minnesota  creating 
a  cause  of  action  for  negligent  homicide. 

Hoyt  v.  McNeil,  however,  seems,  in  turn,  to 
have  ])een  impliedly  overruled — at  least  with 
respect  to  the  law  of  limitation  of  another  state 
~1^  Mowry  y.  McQueen,  80  Minn.  385,  83  N.  W. 
348,  which  says:  "Statutes  of  limitations  are 
matters  of  procedure,  pleading,  and  proof ;  and, 
in  the  absence  of  any  allegation  to  the  contrary, 
we  may  assume  in  an  action  brought  in  this 
state  that  they  are  the  same  in  Wisconsin  as  in 
Minnesota  on  this  particular  subject.*' 
Mississippi. 

Parties  whose  rights  depend  upon  the  peculiar 
law  of  another  Jurisdiction  must  fail  unless  that 
law  be  proved.     McDonald  v.  Myles,  12  Smedes 
k  M.  279. 
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It  is  now,   however,   expressly  provided  by 
statute  in  this  state  that  the  courts  shall  take 
Judicial  notice  of  the  laws  of  sister  states  and 
foreign  countries. 
Mlssoari. 

As  shown  In  subdivision  III.  b,  supra,  the 
courts  of  Missouri  only  Indulge  the  presumption 
In  favor  of  the  common  law  with  respect  to 
those  states  which,  prior  to  becoming  members 
of  the  Union,  were  subject  to  the  law  and  Juris- 
diction of  England.  Within  these  limits,  the 
courts  of  that  state  consistently  indulge  the  pre- 
sumption In  favor  of  the  common  law  when  the 
conmion  law  on  the  subject  prevails  In  Missouri. 
Roll  v.  St.  Louis  &  C.  Smelting  &  Min.  Co.  52 
Mo.  App.  60  (111.)  ;  Kratz  v.  Preston,  52  Mo. 
App.  251  (Pa.)  ;  American  Oak  Leather  Co.  v. 
Wyeth  Hardware  &  Mfg.  Co.  57  Mo.  App.  297 
(111.)  ;    Davis  v.  Cohn,  85  Mo.  App.  530  (III.). 

It  can  only  be  assumed  that  an  act  is  crim- 
inal in  another  state  or  country  when  it  is  so  by 
the  common  law;  and.  If  words  charge  an  act 
to  be  done  in  another  state  which  is  not  a  crime 
by  the  common  law,  in  order  to  make  them  ac- 
tionable, the  petition  must  show,  and  the  evi- 
dence establish,  its  criminality  by  the  laws  of 
such  other  state.  Bundy  v.  Hart,  46  Mo.  463, 
2  Am.  Rep.  525  (Ind.). 

The  burden  of  proving  the  law  of  another 
state  rests  upon  the  party  claiming  rights  un- 
der It,  and,  in  the  absence  of  such  proof,  the 
trial  court  is  authorized  to  presume  that  the 
same  rule  of  law  which  obtains  at  the  forum  ob- 
tains in  the  other  state,  being  founded  In  the 
principles  of  the  common  law,  and  not  the  neces- 
sary outgrowth  of  a  local  and  peculiar  statute. 
Conrad  v.  Fisher,  37  Mo.  App.  352,  8  L.  R.  A. 

147  (Ky.). 

In  an  equity  proceeding,  until  the  contrary  is 
shown,  it  will  be  presumed  that  the  equity  doc- 
trine of  a  sister  state  is  the  same  as  that  of  the 
forum  where  both  have  an  equity  Jurisprudence. 
Johnston  v.'Oawtry,  11  Mo,  App.  322,  Affirmed 
in  83  Mo.  339  (N.  Y.). 

This  presumption  in  favor  of  the  common 
law  was  also  indulged  in  Burdlct  v.  Missouri  P. 
R.  Co.  123  Mo.  221,  26  L.  R.  A.  384,  45  Am.  St. 
Rep.  528,  27  S.  W.  453,  with  respect  to  the  law 
of  Kansas,  which,  according  to  the  Missouri  cri- 
terion, though  not  according  to  the  criterion  gen- 
erally adopted,  Is  excluded  from  the  class  of 
states  with  respect  to  which  the  presumption  In 
favor  of  the  common  law  may  properly  be  In- 
dulged. As  the  common  law  on  the  subject  In 
question  prevailed  in  Missouri,  however,  it  was 
immaterial  for  practical  purposes  whether  the 
presumption  In  favor  of  the  common  law,  or  the 
presumption  that  the  law  of  Kansas  was  the 
same  as  the  law  of  Missouri,  was  indulged.  The 
latter  form  of  presumption  was  observed  in 
Haworth  v.  Kansas  City  Southern  R.  Co.  94 
Mo.  App.  215,  68  S.  W.  Ill,  with  respect  to  the 
law  of  Arkansas,  though  the  common  law  on  the 
subject  prevailed  in  Missouri.  And  this  form 
of  presumption  was  also  Indulged  in  Bergner  v. 
Chicago  &  A.  R.  Co.  13  Mo.  App.  499,  Warren 
V.  Lusk,  16  Mo.  102,  and  Law  v.  Crawford,  67 
Mo.  App.  150,  with  respect  to  the  law  of  Illinois. 
As  Illinois  was  formed  from  the  Northwest  Ter- 
ritory, it  Is  not  apparent  why,  even  according 
to  the  strict  Missouri  criterion,  the  presumption 
In  favor  of  the  common  law  could  not  have 
been  Indulged  in  these  cases ;  but,  since  the  law 
of  Missouri  upon  the  subject  in  question  was 
the  common  law,  it  was  Immaterial  for  practical 
purposes  which  form  the  presumption  took. 
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In  Selking  v.  Rebel,  1  Mo.  App.  340,  the  same 
form  of  presumption  was  Indulged  with  respect 
to  the  law  of  Illinois,  notwithstanding  that  the 
law  of  Mlssonri  on  the  subject  was  statutory, 
and  the  form  of  presumption  was,  therefore, 
practically  Important.  But  see  Crouch  y.  Louis- 
ville &  N.  R.  Co.  42  Mo.  App.  248,  infra. 

With  the  exception  of  the  Selklng  Case,  the 
courts  of  Missouri  have  consistently  indulged 
the  presumption  in  favor  of  the  common  law, 
even  when  the  law  of  Missouri  upon  the  sub- 
ject in  question  was  statutory,  if  the  other  stale 
prior  to  its  becoming  a  member  of  the  Union 
was  subject  to  the  law  of  England.  Houghtaling 
V.  Ball,  10  Mo.  84,  69  Am.  Dec.  331  (111.)  ; 
Lucas  V.  I4idew,  28  Mo.  842  (N.  Y.)  ;  Meyer  v. 
McCabe,  73  Mo.  236.  (Ind.)  ;  Morrissey  v.  Wig- 
gins Ferry  Co.  47  Mo.  521  (N.  Y.)  j  Benne  v. 
Schnecko,  100  Mo.  250.  13  S.  W.  82  (Ky. ; 
Tenn.)  ;  State  v.  Clay,  100  Mo.  571,  18  S.  W. 
827  (Kan.)  ;  McPike  v.  McPike.  Ill  Mo.  216, 
20  S.  W.  12  (Hi.)  ;  A.  G.  Edwards  Brokerage 
Co.  V.  Stevenson;  160  Mo.  616,  61  S.  W.  617 
(N.  Y.)  ;  Goldsmith  v.  Chicago  &  A.  R.  Co.  12 
Mo.  App.  479  (111.)  :  White  v.  Chaney,  20  Mo. 
App.  889  (Ky.)  ;  Kerwin  v.  Doran,  29  Mo.  App. 
397  (111.)  ;  Cooper  v.  Standley,  40  Mo.  App.  138 
(III.)  ;  Crouch  v.  Louisville  &  N.  R.  Co.  42  Mo. 
App.  248  (111.)  ;  Gaylord  v.  Duryea,  95  Mo.  App. 
574,  69  S.  W.  607  (N.  Y.)  ;  Price  v.  Clevenger, 
99  Mo.  App.  636,  74  S.  W.  894  (III.). 

Kollock  V.  Emmert,  48  Mo.  App.  566  (Kan.)  ; 
Wyeth  Hardware  &  Mfg.  Co.  v.  Lang,  64  Mo. 
App.  147,  and  Brlnkman  v.  Luhrs,  60  Mo.  App. 
512  (Kan.),  which  indulged  the  presumption 
that  the  law  of  Kansas  was  the  same  as  the  stat- 
utory law  of  Missouri,  are  not  opposed  to  the 
cases  above  cited,  since  Kansas,  according  to  the 
criterion  established  In  Missouri,  is  not  one  of 
those  states  with  respect  to  which  the  presump- 
tion in  favor  of  the  common  law  may  be  in- 
dulged. A  similar  explanation  may  be  made  of 
Barhydt  v.  Alexander,  59  Mo.  App.  188,  in- 
dulging the  presumption  that  the  statute  of 
Iowa  with  reference  to  the  powers  of  notaries 
is  the  same  as  that  of  Missouri,  and  of  Hurley 
V.  Missouri  P.  R.  Co.  57  Mo.  App.  676,  in- 
dulging the  presumption  that  the  law  of  Texas 
as  to  the  duty  of  a  railroad  company  to  fence 
Its  tracks  is  the  same  as  the  statutory  law  of 
Missouri.  It  is  clear  from  the  opinions  in  these 
cases  that  the  presumption  in  favor  of  the 
similarity  of  laws  was  indulged  because  the 
usual  presumption  in  favor  of  the  common  law 
could  not,  according  to  the  strict  criterion  in 
Missouri,  l>e  indulged  with  respect  to  the  law  of 
Iowa  or  Texas,  because  neither  of  these  states 
was  subject  to  the  law  of  England  before  It  be- 
came a  member  of  the  Union. 

When  the  common  law  on  the  subject  prevails 
In  Missouri,  It  Is  Immaterial  for  the  practical 
purposes  of  the  case,  whether  the  foreign  state 
is  one  with  respect  to  which  the  presumption  In 
favor  of  the  cummon  law  may  be  Indulged  or 
not,  since,  even  if  that  presumption  may  not  be 
indulged,  the  presumption  that  the  law  of  the 
other  state  Is  the  same  as  the  law  of  Missouri 
prevails.  Thus,  It  was  held  In  Philpot  v.  Mis- 
souri P.  R.  Co.  86  Mo.  164,  that,  in  the  absence 
of  any  evidence  as  to  the  age  of  majority  in 
Texas,  it  must  be  presumed  to  be  the  same  as 
thot  fixed  by  the  common  law  of  Missouri. 

The  cases  above  cited  Which  have  Indulged 
the  presumption  in  favor  of  the  common  law 
when  the  law  of  Missouri  upon  the  subject  was 
statutory  necessarily  negative  the  presumption 
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that  the  law  of  the  other  state  is  the  same  as 
the  statutory  law  of  Missouri,  when  the  other 
state  was  subject  to  the  law  of  England  prior  ta 
Its  admission  into  the  Union.  And  the  latter 
presumption  has  been  expressly  denied  In  sucb 
case.  Goldsmith  v.  Chicago  &  A.  R.  Co.  12  Mo, 
App.  479  (111.)  ;  Rohan  Bros.  Boiler  Mfg.  Co. 
V.  Richmond,  14  Mo.  App.  595,  Appx. ;  White  v. 
Chaney.  20  Mo.  App.  395  (Ky.)  ;  Crouch  v. 
Ix>ui8ville  &  N.  R.  Co.  42  Mo.  App.  248  (III.)  ; 
Nenno  v.  Chicago,  R.  I.  &  P.  R.  Co.  105  Mo.  App. 
540,  80  S.  W.  24  (111.)  ;  llazelett  v.  Woodruff. 
150  Mo.  634,  51  S.  W.  1048  (Ind.). 

In  Walte  v.  Bartiett,  53  Mo.  App.  378,  the 
court,  assuming,  in  the  absence  of  proof  on  the 
subject  that  the  rule  in  Dakota  as  to  the  effect 
of  a  criminal  statute  upon  a  civil  liability  was 
the  same  as  in  Missouri,  held  that  a  statute  of 
Dakota — Introduced  in  evidence — declaring  that 
the  reservation  of  usury  should  operate  as  a 
forfeiture  of  the  entire  interest,  and  declaring- 
the  exaction  of  usury  a  misdemeanor,  did  not 
operate  to  prevent  a  recovery  of  the  principal. 
Nebraska. 

In  Nebraska  the  courts  indulge  the  presump- 
tion that  the  law  of  another  state  is  the  same 
as  the  law  of  Nebraska  when  the  common  law 
on  the  subject  prevails  in  Nebraska.  Ruth  v. 
Lowrey,  10  Neb.  260,  4  N.  W.  977  (Wyo.)  ; 
Lord  V.  State,  17  Neb.  626,  23  N.  W.  607  (Pa.)  ; 
Haggii^  V.  Haggin,  35  Neb.  376.  63  N.  W.  20» 
(Kan.)  ;  Bailey  v.  State,  36  Neb.  808,  56  N.  W. 
241  (Iowa)  ;  Stark  v.  Olsen,  44  Neb.  646,  63  N. 
W.  37  (Iowa)  ;  East  Omaha  Street  R.  Co.  v. 
Godola,  50  Neb.  906,  70  N.  W.  491  (Iowa)  ; 
Staunchfleld  v.  Jeutter  (Neb.)  96  N.  W.  642. 

And  the  presumption  that  the  law  of  the 
other  state  is  the  same  as  the  law  of  Nebraska 
Is  also  indulged,  even  when  the  law  of  Nebraska 
upon  the  subject  is  statutory;  and  the  form  of 
the  presumption  is,  therefore,  material.  Scrog- 
gln  V.  McClelland,  37  Neb.  644,  22  L.  R.  A.  110. 
40  Am.  St  Rep.  620,  66  N.  W.  208  (statute  of 
limitations;  111.)  ;  Fitzgerald  v.  Pltzgerald  ft  M. 
Constr.  Co.  41  Neb.  874,  69  N.  W.  838  (Neb,)  ; 
Chapman  v.  Brewer,  43  Neb.  890,  47  Am.  St. 
Rep.  779,  62  N.  W.  320  (Iowa)  ;  Smith  v.  Ma- 
son, 44  Neb.  610,  68  N.  W.  41  (111.)  ;  Stark  v. 
Olsen,  44  Neb.  646,  63  N.  W.  87  (by  implica- 
tion ;  Kan.)  ;  Wei  ton  v.  Atkinson,  65  Neb.  674, 
70  Am.  St,  Rep.  416,  76  N.  W.  473  (Ark.)  ; 
Fisher  v.  Donovan,  57  Neb.  361,  44  U  R.  A. 
383,  77  N.  W.  778;  Pennsylvania  Co.  v.  Ken- 
nard  Glass  &  Paint  Co.  59  Neb.  435,  81  N.  W. 
372  (Pa.)  :  Schmltt  &  Bro.  Co.  v.  Mahoney,  60 
Neb.  20,  82  N.  W.  99  (Ohio)  ;  People's  Bidg. 
Loan  &  Sav.  Asso.  v.  Backus,  2  Herdman  (Neb.) 
468,  89  N.  W.  315  (N.  Y.). 

In  Council  Bluffs  Sav.  Bank  v.  Oriswold,  60 
Neb.  753,  70  N.  W.  376,  however,  the  court 
said :  It  is  true,  as  a  general  proposition,  that 
the  laws  of  a  sister  state  will,  in  the  absence  of 
proof,  be  presumed  to  be  the  same  as  those  in 
force  In  Nebraska ;  but  that  proposition  is  not 
without  exceptions ;  and  it  will  be  presumed,  in 
the  absence  of  proof  to  the  contrary,  that  courts 
of  general  Jurisdiction  of  other  state  possess  the 
authority  they  presume  to  exercise,  and  that  the 
methods  of  procedure  pursued  by  them,  although 
differing  from  the  established  practice  in 
Nebraska,  are  authorized  by  the  laws  of  the 
other  state. 
KeTT  Hanipiiliire. 

In  Ela  V.  Ela,  70  N.  H.  163,  47  Atl.  414,  the 
presumption  was  indulged  that,  under  the  law 
of  Alabama,  as  under  the  law  of  New  Hamp^ 
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shire,  real  property  does  not  pass  to  the  admin- 
istrator, bnt  descends  to  the  heirs. 

In  Leach  t.  Plllsbury,  15  N.  H.  187,  however, 
the  court  refused  *x>  Indulge  the  presumption 
that  the  law  of  Louisiana  with  respect  to  the 
distribution  of  an  intestate's  estate  was  the 
same  as  the  statute  of  New  Hampshire.  See 
further,  as  to  this  case.  III.  e,  infra. 
Ke-w  Jerftey. 

In  New  Jersey  the  presumption  in  favor  of 
the  common  law  is  generally  indulged  when  the 
common  law  on  the  subject  prevails  in  New 
Jersey.  Reed  v.  Wilson,  41  N.  J.  L.  20  (Pa.)  ; 
Seyfert  v.  Edison,  45  N.  J.  L.  803  (Pa.). 

In  Dittman  v.  Distilling  Co.  64  N.  J.  Eq.  637, 
54  Atl.  570  (W.  Va-),  however,  the  court 
formally  Indulged  the  presumption  that  the  law 
of  the  other  state  was  the  same  as  that  of  New 
Jersey ;  but  the  commoi  law  on  the  subject  pre- 
vailed in  New  Jersey,  and  the  form  of  the  pre- 
sumption was  therefore  immaterial. 

The  presumption  in  favor  of  the  common  law 
is  also  Indulged  in  this  state,  even  when  the 
law  of  New  Jersey  on  the  subject  is  statutory. 
Wain  V.  Wain,  53  N.  J.  L.  420,  22  Atl.  203 
(Pa.)  ;  Plagg  v.  Baldwin,  38  N.  J.  Eq.  219,  48 
Am.  Rep.  308  (N.  T.)  ;  Bradley  v.  Johnson,  46 
N.  J.  L.  271  (N.  Y.). 

In  Fred  v.  Fred  (N.  J.  Eq.)  58  Atl.  611,  the 
court,  in  the  absence  of  proof  of  the  law  of  the 
other  state  upon  the  subject,  interpreted  a  de- 
cree rendered  In  Dakota  granting  alimony,  in 
the  light  of  the  practice  in  New  Jersey  not  to 
award  a  gross  amount  for  future  support,  but 
to  grant  an  allowance  in  periodical  instalments. 

In  I.eake  v.  Bergen,  27  N.  J.  Eq.  860,  the  plea 
of  usury  was  defeated,  although  the  contract 
would  apparently  have  been  usurious  tested  by 
the  law  of  New  Jersey,  because  the  law  of  the 
other  state  upon  the  subject  was  not  proved. 

Dolman  v.  Cook,  14  N.  J.  Eq.  56 ;  Campion  v. 
Kille,  14  N.  J.  Eq.  220 ;  and  Andrews  v.  Torrey, 
14  N.  J.-Eq.  855, — are  to  same  effect  as  last 
case. 
New  York. 

In  New  York  the  presumption  in  favor  of  the 
common  law  is  Indulged  when  the  common  law 
on  the  subject  prevails  in  New  York.  Ruse  v. 
Mutual  Ben.  L.  Ins.  Co.  23  N.  Y.  516  (N.  J.)  ; 
Jennings  v.  Grand  Trunk  R.  Co.  52  Hun,  227,  5 
N.  Y.  Supp.  140  (Canada)  ;  Re  Hamilton,  76 
Hun,  200,  27  N.  Y.  Supp.  818  (Pa.)  ;  Abell  v. 
Douglass,  4  Denio,  805  (Pa.)  ;  Paine  v.  Noelke, 
11  Jones  A  S.  176  iN.  J.)  ;  Goodman  v.  Mer- 
cantile Credit  Guarantee  Co.  17  App.  Dlv.  474, 
45  N.  Y.  Supp.  508  (Tenn.)  ;  First  Nat  Bank  v. 
Fourth  Nat.  Bank,  77  N.  Y.  820,  33  Am.  Rep. 
618  (Pa.). 

And  the  presumption  is  also  indulged  in  favor 
of  the  common  law,  even  when  the  law  of  New 
York  on  the  subject  is  statutory.  Zeltner  v.  Ir- 
win, 25  App.  Div.  228,  49  N.  Y.  Supp.  337 
(Pa.)  ;  Dcyo  v.  Morss,  30  App.  Div.  56,  61  N. 
Y.  Supp.  785  (Pa.)  ;  Re  Hulbert  Bros.  &  Co.  38 
App.  Div.  823,  67  N  Y.  Supp.  88  (Mo.)  ;  Stokes 
V.  Macken,  62  Barb.  145  (Eng.)  ;  Sullivan  v. 
Babcock,  63  IIow.  I*r.  120  (N.  J.)  ;  Throop  v. 
Hatch,  8  Abb.  Pr.  23  (Mich. ;  Ohio)  ;  Waldron  v. 
Ritchings,  0  Abb.  Pr.  N.  S.  359  (Pa.)  ;  Graves 
V.  Cameron,  9  Daly,  152  (N.  J.)  ;  Vanderpoel 
V.  Gorman,  140  N.  Y.  563,  24  L.  R.  A.  548,  37 
Am.  St.  Rep.  601,  35  N.  E.  932  (N.  J.)  ;  First 
Nat.  Bank  v.  National  Broadway  Bank,  156  N. 
Y.  450,  42  L.  R.  A.  189,  51  N.  E.  398  (Conn.)  ; 
Franzen  v.  Zimmer,  90  Hnn,  103,  35  N.  Y.  Supp. 
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612   (Minn.)  ;  Waters  v.  Spencer,  44  Misc.  15, 
89  N.  Y.  Supp.  693  (111.). 

In  the  absence  of  proof  to  the  contrary,  it  is 
to  be  presumed  that  the  laws  of  another  state 
are  the  same  as  the  laws  of  New  York  in  respect 
to  contracts  relating  to  personal  estate,  and  as 
to  commercial  matters  particularly ;  and  that 
when  the  common  law  Is  known  to  prevail  it  is 
construed  there  as  it  is  In  New  York,  whether 
relating  to  lands  or  personal  property.  But  no 
such  presumption  can  be  entertained  in  respect 
to  statute  law  of  New  Y^ork.  Wright  v.  Dela- 
field,  23  Barb.  498.  The  court  accordingly  re- 
fused to  indulge  the  presumption  that  there  was 
a  statute  in  Florida  similar  to  the  New  York 
statute  respecting  trusts. 

In  Casola  v.  Kugelman,  33  App.  Dlv.  428,  54 
N.  Y.  Supp.  89,  Affirmed  in  164  N.  Y.  608,  68 
N.  B.  1085,  the  court  said  that  it  was  not  at 
liberty  to  presume  that  there  is  a  statutory  pro- 
vision in  Maryland  similar  to  that  of  New  York 
respecting  the  rights  of  a  special  partner  as  a 
creditor ;  and  that,  If  the  court  were  author- 
ized to  indulge  and  presumption,  ft  would  be 
that  the  special  partner's  right  of  recourse 
against  the  general  partners  for  his  claim  is  the 
same  as  that  of  any  partner  at  common  law. 

In  the  absence  of  evidence  of  the  law  of  an- 
other state,  the  common  law,  as  interpreted  by 
the  courts  of  the  forum,  will  be  presumed  to  be 
in  force  in  that  state.  The  presumption,  in  the 
absence  of  proof  to  the  contrary,  that  the  law 
of  a  foreign  state  is  like  our  own,  does  not  ex- 
tend to  positive  statutory  law.  Waters  v. 
Spencer,  44  Misc.  15,  89  N.  Y.  Supp.  693. 

In  Harris  v.  White,  81  N.  Y.  632,  the  court 
said:  "As  a  general  rule,  the  courts  of  one 
state,  in  the  absence  of  proof  and  allegations 
otherwise,  will  presume  that  the  laws  of  another 
state  are  like  those  of  their  own  state.  It  Is 
doubted,  however,  whether  this  presumption 
will  be  made  of  statute  law.  McCulloch  v. 
Norwood,  58  N.  Y.  567 ;  Wilcox  Silver  Plate  Co. 
V.  Green,  72  N.  Y.  17.  It  will  not  be  made  of 
statutes  Imposing  a  penalty  or  forfeiture.  Cut- 
ler V.  Wright,  22  N.  Y.  472.  And  it  has  been  de- 
clared that  a  court  cannot  take  notice  Judicially 
of  any  laws  of  other  states  not  according  to  the 
common  law.  Holmes  v.  Broughton,  10  Wend. 
75,  25  Am.  Dec.  536." 

But  where  a  statute  of  another  state  govern- 
ing the  particular  subject  has  been  proved,  it 
cannot  be  presumed  that  the  common-law  rule  is 
In  force  there.  Moore  v.  Hegeman,  92  N.  Y^. 
521,  44  Am.  Rep.  408. 

In  Stewart  v.  Union  Mut.  L.  Ins.  Co.  155  N. 
Y.  257,  42  L.  B.  A.  147,  49  N.  B.  876,  it  Is  said 
that,  in  the  absence  of  evidence  to  the  contrary, 
it  may  properly  be  assumed  that  the  law  of  an- 
other state  is  the  same  as  the  law  of  the  forum. 
The  law  of  New  York  upon  the  subject  in  ques- 
tion, however,  was  the  common  law,  so  that 
this  decision  does  not  conflict  with  the  other 
New  York  cases,  which  hold  that  it  will  be  pre- 
sumed that  the  common  law  prevails  In  another 
state. 

In  Pratt  v.  Roman  Catholic  Orphan  Asylum, 
20  App.  Div.  852,  46  N.  Y.  Supp.  1035, — where 
the  court,  speaking  of  the  law  of  England,  said 
that  either  no  presumption  would  l>e  indulged 
as  to  the  law,  or  that  it  would  be  presumed  to 
be  the  same  as  the  law  of  New  York, — the  law 
of  New  Y^ork  on  the  subject  was  the  common 
law. 

Where  the  law  of  a  foreign  country  or  an- 
other state  \«  a  subject  of  inquiry,  the  law  of 
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the  state  where  the  qaestlon  arises,  other  than 
statute  law,  will  be  presumed  to  be  the  law  ex- 
isting In  such  state  or  foreign  country,  unless 
evidence  Is  shown  as  to  what  the  law  actually 
Is.  Bradley  y.  Mutual  Ben.  L.  Ins.  Co.  3  Lans. 
341. 

The  rule  was  applied  in  this  case  to  the  law 
of  Louisiana.  Query,  whether  it  would  not  be 
better  to  apply  the  law  of  the  forum  In  such 
a  case,  without  Indulging  any  presumption  with 
reference  to  the  foreign  law. 
North  Carolina. 

In  North  Carolina  the  presumption  in  favor 
of  the  common  law  is  indulged  when  the  com- 
mon law  on  the  subject  prevails  in  North  Caro- 
lina. Benbow  v.  Moore,  114  N.  C.  263,  19  S.  E. 
156  (Tenn.)  ;  Orlffln  v.  Carter,  40  N.  C.  (5 
Ired.  Eq.)  413  (Va.)  ;  Brown  v.  Pratt,  56  N.  C. 
(3  Jones,  Eq.)  202  (Tenn.). 

And  the  presumption  in  favor  of  the  common 
law  is  also  Indulged  in  this  state,  even  when  the 
law  of  North  Carolina  on  the  subject  Is  stat- 
utory. Cade  V.  Davis,  96  N.  C.  139,  2  S.  E.  225 
(S.  C.)  ;  Terry  v.  Bobbins,  128  N.  C.  140,  83 
Am.  St.  Bep.  663,  38  8.  B.  470  (N.  J.)  ;  Gooch 
T.  Faucett,  122  N.  C.  270,  39  L.  B.  A.  835,  29  S. 
B.  362  (Va.). 

The  majority  opinion  in  Lassltter  v.  Norfolk 
&  C.  B.  Co.  (N.  C),  48  S.  E.  642,  treats  the 
question,  whether  It  will  be  presumed  that 
there  Is  a  statute  in  another  state  (Virginia) 
similar  to  the  statute  of  North  Carolina,  as 
though  it  were  an  open  one  in  that  state ;  but 
Walker,  J.,  with  whom  Connor,  J.,  concurred, 
dissented  from  this  view,  and  declared  it  had 
been  settled  by  the  authorities  above  cited  that 
there  was  no  such  presumption,  but  that,  upon 
the  other  hand,  the  presumption  is  in  favor  of 
the  common  law. 

A  marriage  celebrated  In  Another  state,  and 
solemnized  in  the  manner  prescribed  by  the  laws 
of  North  Carolina,  will  be  presumed  to  be  valid 
until  the  contrary  is  shown.  State  v.  Patterson, 
24  N.  C.  (2  Ired.  L.)  346,  38  Am.  Dec.  690. 
North  Dakota. 

In  National  German  American  Bank  v.  I^ang, 
2  N.  D.  66,  49  N.  W.  414,  the  presumption  was 
Indulged  that  the  rate  of  interest  in  Minnesota 
was  the  same  as  that  in  North  Dakota. 

But  in  Dows  V.  Glaspel,  4  N.  D.  251,  60  N. 
W.  60,  the  common  law  as  to  the  right  of  a 
broker  to  recover  for  commissions  and  advances 
on  account  of  sales  and  purchases  on  the  board 
of  trade  was  presumed  to  prevail  in  Minnesota. 
So  far  as  appears  to  the  contrary,  however,  the 
common-law  rule  prevailed  in  North  Dakota. 
Oklalioiua. 

Where  It  Is  necessary  to  plead  and  prove  the 
statutes  of  another  state  or  territory,  and  such 
statutes  are  not  pleaded  and  proved,  the  court 
will  presume  that  the  laws  of  such  other  state 
or  territory  are  the  same  as  the  laws  of  Okla- 
homa. Greenville  Nat.  Bank  v.  Evans- Snyder- 
Buel  Co.  9  Okla.  368,  60  Pac.  249  (Ind.  Terr.). 

Mansur-Tebbetts  Implement  Co.  v.  Willet,  10 
Okla.  383,  61  Pac.  1066  (Mo.),  Is  to  the  same 
effect. 

In  Blchardson  v.  Mackay,  4  Okla.  328,  46  Pac. 
646,  a  debtor  sought  to  avail  himself  of  the  Okla- 
homa statute,  which  admits  the  completed  bar 
of  a  statute  of  another  state  or  territory  In 
which  the  defendant  has  previously  resided.  He 
did  not,  however,  prove  the  statute  of  limita- 
tions of  the  other  state,  claiming  that  the  pre- 
sumption of  the  law  is  that  the  statutes  of  other 
states  upon  a  particular  question  are  the  same 
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as  those  of  Oklahoma.  The  court  said  that  the 
proposition  of  law  asserted  as  an  abstract  prop- 
osition was  correct,  but  was  not  applicable  to 
the  present  case,  and  it  was  therefore  necessary 
to  prove  the  statute  of  the  other  state. 

In  the  syllabus  to  Keagy  v.  Wellington  Nat. 
Bank,  12  Okla.  33,  69  Pac.  811  (Kan.),  It  is 
stated  that,  where  a  note  Is  executed  in  Kansas, 
and  suit  brought  to  recover  thereon  in  Okla- 
homa, and  the  statute  of  limitations  of  Kansas 
is  neither  pleaded  nor  proved,  the  court  will  pre- 
sume that  the  laws  of  that  state  are  the  same 
as  the  laws  of  Oklahoma.  The  contrary,  how- 
ever, seems  to  be  held  in  the  opinion,  which 
cites  and  approves  Blchardson  v.  Mackay,  4 
Okla.  328,  46  Pac.  646. 
OreKom. 

The  presumption  in  favor  of  the  common  law 
Is  indulged  In  Oregon,  even  when  the  law  of 
Oregon  on  the  subject  Is  statutory.  Goodwin  v. 
Morris,  9  Or.  322  (Wash.  Terr.)  ;  Cressey  v. 
Tatom,  9  Or.  541  (Cal.). 
Penntfy'lTanla. 

In  Pennsylvania  the  courts  indulge  the  pre- 
sumption that  the  law  of  the  other  state  is  the 
same  as  the  law  of  Pennsylvania,  not  only  when 
the  common  law  on  the  subject  in  question  pre- 
vails in  Pennsylvania  (Musser  v.  Stauffer,  178 
Pa.  99.  36  Atl.  709  [Va.]),  but  also  when  the 
law  of  Pennsylvania  on  the  subject  Is  statutory 
(Evans  v.  Cleary,  125  Pa.  204,  11  Am.  St.  Bep. 
886,   17  Atl.  440   [111.]). 

So,  in  the  absence  of  proof  to  the  contrary 
it  will  be  presumed  that  the  law  of  England  Is 
the  same  as  the  law  of  Pennsylvania.  Linton 
V.  Moorhead,  209  Pa.  646,  59  Atl.  264. 

The  law  of  another  state  upon  a  subject  com- 
ing under  notice  in  the  trial  of  a  clause  will  be 
presumed  to  be  the  same  as  the  law  of  Pennsyl- 
vania upon  the  same  subject.  It  is  Incumbent 
upon  him  who  alleges  that  it  is  different  to 
show  Just  what  it  is  to  the  court,  who  will  Judge 
of  the  sufhciency  of  the  evidence  and  its  ef- 
fect, and  Instruct  the  Jury  thereon.  Bollinger 
V.  Gallagher,  170  Pa.  84,  32  Atl.  569. 

It  will  not  be  presumed  that  the  common-law 
rule,  by  which  a  Judgment  against  one  or  more 
of  the  several  partners  on  a  partnership  note 
bars  a  suit  against  the  remaining  partners  who 
were  not  served,  prevails  in  Wisconsin,  but 
rather  that  the  law  of  Wisconsin  upon  that  sub- 
ject is  like  the  law  of  Pennsylvania,  which  is 
not  the  common-law  rule.  Bennett  v.  Cadwell. 
70  Pa.  253. 

in  Peter  Adama  Paper  Co.  v.  Cassard,  206 
Pa.  179,  55  Atl.  949,  the  court,  In  the  absence 
of  evidence  to  the  contrary.  Indulged  the  pre- 
sumption that  the  law  of  New  York,  where  the 
contract  In  question  was  made,  was  the  same 
as  that  of  Pennsylvania,  and  rendered  a  mar- 
ried woman  incapable  of  becoming  surety  for 
her  husband's  debt. 

The  presumption  is  that,  under  the  law  of 
New  York,  as  under  the  law  of  Pennsylvania,  a 
contract  in  case  of  usury  is  to  be  treated  as  void 
only  for  the  excess  of  interest.  Van  Auken  v. 
Dunning.  81  Pa.  464. 
Soath   Carollaa* 

In  South  Carolina  the  presumption  In  favor  of 
the  common  law  Is  indulged  when  the  common 
law  on  the  subject  prevails  in  South  Carolina. 
Bosemand  v.  Southern  B.  Co.  66  S.  C.  91.  44  S. 
E.  647  (Ga.). 

And  Columbian  Bldg.  &  L.  Asso.  v.  Bice,  68 
S.  C.  236,  47  S.  B.  63,  after  holding  that  ther« 
was  no  presumption  that  the  law  of  usury  in 
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Virginia  is  the  uame  as  In  £k>uth  Carollnat  In- 
dulged the  presumption  that  the  common  law 
prevailed  in  Virginia,  and,  therefore,  that  there 
was  no  legal  limitation  of  the  rate  of  interest 
in  that  state,  notwithstanding  that  the  common 
law  in  that  respect  had  been  changed  in  South 
Carolina. 
Soath  Dakota. 

In  Sandmeyer  ▼.  Dakota  F.  &  M.  Ins.  Co. 
2  S.  D.  346,  50  N.  W.  853,  the  court  indulged 
the  presumption  that  the  law  of  Texas  was  the 
same  as  that  of  South  Dakota  upon  the  question 
whether  an  instrument  which  does  not  purport 
to  be  made  by  an  insolvent  debtor,  nor  to  in- 
clude all  the  property  and  debts  of  the  assign- 
or, is  to  be  treated  as  a  general  assignment  for 
creditors. 

In  the  absence  of  evidence  to  the  contrary,  a 
court  of  South  Dakota  will  presume  that  the 
law  of  Illinois  is  the  same  as  its  own  as  to  the 
liability  of  married  women  on  their  contracts. 
Commercial  Bank  v.  Jackson,  7  S.  D.  135,  63 
N.  W.  548. 

In  the  absence  of  any  allegation  or  proof  on 
the  subject,  it  will  be  presumed  that  the  laws  of 
Pennsylvania  are  the  same  as  the  laws  of 
South  Dakota.  Thomas  v.  Pendleton,  1  8.  D. 
150,  36  Am.  St.  Rep.  726,  v6  N.  W.  180.  It  was 
accordingly  held  in  this  case  that  a  Judgment 
rendered  in  Pennsylvania  upon  confession,  un- 
der a  warrant  of  attorney  before  the  maturity 
of  the  note.  Is  insufficient  to  sustain  an  attach- 
ment In  the  absence  of  evidence  that  the  entry 
of  the  Judgment  before  maturity  was  authorized 
by  the  law  of  Pennsylvania. 

So,  in  Morris  v.  Hubbard,  10  S.  D.  259,  72 
N.  W.  804  (Kan.),  and  Balrd  v.  Vines  (S.  D.) 
99  N.  W.  89  (Mont.),  the  presumption  was  In- 
dulged that  the  law  of  the  other  state  was  the 
same  as  that  of  South  Dakota,  although  the  lat- 
ter was  statutory. 

Upon  the  first  appeal  In  Meuer  v.  Chicago, 
M.  &  St.  P.  R.  Co.  5  S.  D.  568,  25  L.  R.  A.  81, 
49  Am.  St.  Rep.  898,  59  N.  W.  945,  the  court  ap- 
plied the  South  Dakota  statute,  authorizing  a 
common  carrier  to  limit  Its  liability  for  the  or- 
dinary negligence  of  Its  employees,  to  a  contract 
made  In  Wisconsin,  the  law  of  the  latter  state 
not  being  proved.  Upon  a  new  trial  two  deci- 
sions of  the  supreme  court  of  Wisconsin,  deny- 
ing the  right  of  a  common  carrier  so  to  limit  Its 
liability,  were  Introduced  In  evidence;  and,  up- 
on a  second  appeal  (11  S.  D.  94,  74  Am.  St. 
Rep.  774,  75  N.  W.  823),  counsel  for  the  carrier 
contended  that  the  evidence  was  Insufficient  as 
proof  of  a  law  of  Wisconsin  upon  the  subject, 
because*  It  was  Insufficient  to  overcome  the 
presumption  that  the  law  of  Wisconsin  Is 
the  same  as  the  law  of  South  Dakota.  The 
court  said,  in  eflTect,  however,  that  that  con- 
tention was  based  upon  the  erroneous  assump- 
tion that  the  court  on  the  former  appeal  de- 
cided that  It  would  presume  that  the  statute  law 
of  Wisconsin  was  the  same  as  the  statute  law  of 
South  Dakota ;  whereas.  In  fact,  the  court  sim- 
ply held  on  that  appeal  that  It  would  presume 
that  the  law  of  Wisconsin  was  the  same  as  the 
law  of  South  Dakota,  not  that  It  had  a  statute 
similar  to  that  of  South  Dakota.  Again,  the 
cou/t  said:  "We  are  Inclined  to  the  opinion 
that  It  would  be  more  technically  accurate  to 
say  that  the  appellate,  court  will  not  presume 
that  the  law  of  another  state  Is  different  from 
the  law  of  the  state  In  which  the  contract  Is 
sought  to  be  enforced.  The  party  asserting  or 
claiming  that  It  Is  different  assumes  the  burden 
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of  proving  that  such  Is  the  fact.  But  In  no 
event  will  the  court  presume  that  the  statute 
law  of  another  state  Is  the  same  as  the  statute 
law  of  this  state.  The  contention  of  appellant 
that  the  plaintiff  was  required  to  show  that 
Wisconsin  had  a  different  statute  upon  the  sub- 
ject is  therefore  not  tenable."  And,  again : 
"There  was  no  presumption  that  there  was  any 
statute  In  force  In  the  state  of  Wisconsin  like 
the  statute  In  force  In  this  state.  While  a  court 
trying  the  case  in  this  state,  In  the  absence  of 
proof  that  the  law  of  Wisconsin  was  different 
from  that  of  this  state,  would  not  presume  it 
was  different,  or,  as  generally  stated,  would 
presume  the  law  of  Wisconsin  was  the  same,  yet 
it  will  not  presume  that  the  state  of  Wiscon- 
sin has  any  statute  upon  the  subject."  It  will 
be  observed  that  the  distinction  with  respect 
to  the  form  of  the  presumption  simply  bears 
upon  the  "burden  of  proor'  in  the  sense  of  the 
weight  of  proof.  In  other  words,  the  distinction 
Is  only  important  when  evidence  of  the  foreign 
law  has  been  introduced,  and  the  court  or  Jury 
is  to  pass  upon  the  sufficiency  of  that  evidence. 
Tennemiee* 

In  Tennessee  the  courts  Indulge  the  pre- 
sumption that  the  law  of  another  state  Is  the 
same  as  that  of  Tennessee,  not  only  when  the 
common  law  on  the  subject  In  question  prevails 
In  Tennessee  (Lewis  v.  Woodfolk,  2  Baxt.  25 
[La.]  ;  Loud  v.  Hamilton  [Tenn.]  45  L.  R.  A. 
400,  51  S.  W.  140  [Ala.]),  but  also  when  the  law 
of  Tennessee  on  the  subject  Is  statutory  (Bag- 
well V.  McTlghe,  85  Tenn.  616,  4  S.  W.  46 
[Mo.]  ;  Pennsylvania  R.  Co.  v.  Naive  [Tenn.] 
64  L.  R.  A.  443,  79  S.  W.  124  [Pa.]). 

There  Is,  however,  no  presumption  that  the 
statutes  of  other  states  respecting  penalties 
and  forfeitures  are  similar  to  those  of  Tennes- 
see. Hubble  V.  Morrlstown  Land  &  Improv.  Co. 
95  Tenn.  585,  32  S.  W.  965  (N.  J.)  ;  Allen- 
West  Commission  Co.  v.  Carroll,  104  Tenn.  489, 
58  S.  W.  314  (Mo.;  usury).  See  also  infrot 
III.  e. 
Texas. 

In  Texas  the  courts  sometimes  formally  in- 
dulge the  presumption  that  the  common  law, 
or,  at  least,  that  the  law  merchant,  prevails  In 
another  state  when  the  subject  Is  governed  by 
that  law  In  Texas.  Locke  v.  Hullng,  24  Tex. 
311  (La. :  law  merchant)  ;  Green  v.  Rugely,  23 
Tex.  539  (La.;  law  merchant). 

But  more  frequently,  even  when  the  law  of 
Texas  is  the  same  as  the  common  law,  the  pre- 
sumption takes  the  form  of  a  presumption  that 
the  law  of  the  other  Jurisdiction  Is  the  same  as 
the  law  of  Texas.  Stevenson  v.  Pullman  Palace- 
Car  Co.  (Tex.  Civ.  App.)  26  S.  W.  112  (Mexi- 
co) ;  Southern  P.  Co.  v.  Graham,  12  Tex.  Civ. 
App.  565,  34  S.  W.  135  (N.  Mex.)  ;  Paul  v. 
Chenault  (Tex.  Civ.  App.)  44  S.  W.  682 
(Tenn.)  ;  Herndon  v.  Vick,  18  Tex.  Civ.  App. 
583,  45  S.  W.  852  (Me.)  ;  Southern  P.  R.  Co. 
V.  d' A  reals,  27  Tex.  Civ.  App.  57,  64  S.  W.  813 
(Cal.)  ;  National  Bank  of  Commerce  v.  Kenney 
(Tex.)   83  S.  W.  368   (Mo.). 

And  there  are  no  cases  In  Texas  which  In- 
dulge the  presumption  that  the  common  law 
prevails  In  another  state  when  the  law  of 
Texas  Is  statutory  or  written  law. 

Usually  when  the  law  of  Texas  on  the  sub- 
ject Is  statutory,  the  court  formally  Indulge  the 
presumption  that  the  law  of  the  other  state  Is 
the  same  as  that  of  Texas.  Panska  v.  Daus,  31 
Tex.  67  (Mexico)  ;  Houston  &  T.  C.  R.  Co.  v. 
Baker,  57  Tex.  422  (Ga.)  ;  James  v.  James,  81 
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Tex.  873,  16  S.  W.  1087  (Ind.  Terr.)  ;  Burgess 
V.  Western  U.  Teleg.  Co.  02  Tex.  125,  71  Am. 
St.  Rep.  833,  46  S.  W.  794  .(Va.)  ;  Missouri, 
K.  &  T.  R.  Co.  V.  Cocrebam,  10  Tex.  Civ.  App. 
166,  30  S.  W.  1118  (Mo.)  ;  SUllman  v.  Thorn- 
ton. 10  Tex.  Civ.  App.  303,  30  S.  W.  700 
(Miss.)  ;  Franks  y.  Hancock,  1  Posey  IJnrep. 
Cas.  (Tex.)  554  (Mo.)  ;  Southern  Ins.  Co.  v. 
Wolverton  Hardware  Co.  (Tex.)  19  S.  VV.  615 
(Ind.  Terr.)  ;  Blethen  v.  Bonner  (Tex.  Civ. 
App.)  52  S.  W.  571  (Mass.)  ;  Thurmond  ▼. 
Bank  of  Georgia  (Tex.  Civ.  App.)  27  S.  W. 
317  (Ga.)  ;  Goddard  v.  Reagan,  8  Tex.  Civ. 
App.  272,  28  S.  W.  352  (Tenn.)  ;  Caledonia 
Ins.  Co.  V.  Wenar  (Tex.  Civ.  App.)  34  S.  W. 
385  (N.  Y.)  ;  Ft.  Dearborn  Nat.  Bank  v.  Ber- 
rott,  23  Tex.  Civ.  App.  662,  57  S.  W.  340; 
Clardy  v.  Wilson,  24  Tex.  Civ.  App.  196,  58 
S.  W.  52  (Tenn.)  ;  Texarkana  &  Ft.  S.  R.  Co.  v. 
Gray  (Tex.  Civ.  App.)  65  S.  W.  85  (Ark.) 
Boyd  V.  Boyd  (Tex.  Civ.  App.)  78  S.  W.  39 
(Ark.)  :  Hllbnrn  v.  Harris,  2  Tex.  Civ.  App. 
395,  21  S.  W.  572   (Tenn.). 

In  Bradshaw  v.  Mayfleld,  18  Tex.  21  (Tenn.), 
the  court  said  that  In  some  of  the  states  It  Is 
presumed  that  the  common  law  prevails  In  cer- 
tain other  states,  and  that  on  a  common-law 
question  such  law  should  be  assumed  to  be  the 
same  as  that  of  the  forum ;  but  that  In  Texas 
the  fact  that  the  common  law  prevails  In  an- 
other state  must  be  conceded  or  established  by 
proof, — especially  where  marital  rights  are  In 
question.  The  court  said,  in  this  connection : 
"Where  one  state  presumes  the  common  law  is 
In^  force  In  another  on  the  subject  of  marital 
rights,  it  presumes  further  that  the  law  Is  the 
same  as  In  the  state  where  the  court  tries  the 
cause.  But  the  common  law  is  not,  and  never 
has  been,  in  force  In  this  state  on  the  subject 
of  marital  rights.  If  the  c  mmon  law  were  ad- 
mitted to  be  in  force  in  Teunessee,  we  could  not 
presume  it  to  be  the  same  there  as  here ;  for 
here  on  that  subject  It  never  was  of  force." 

In  Tempel  v.  Dodge,  89  Tex.  71,  32  S.  W.  514, 
33  S.  W.  2S2  (Conn.),  the  court  expressly  says 
that,  in  the  al)sence  of  proof,  It  will  be  pre- 
sumed that  the  law  of  another  state  Is  the 
same  as  the  law  of  Texas,  and  not  that  the  com- 
mon law  prevails  In  the  other  state. 

A  court  of  Texas  will  not  take  Judicial  no- 
tice of  the  laws  of  another  state  with  respect 
to  the  appointment  of  guardians,  and,  In  the 
absence  of  evidence  as  to  the  laws  of  that  state, 
must  presume  that  they  are  the  same  as  the 
laws  of  Texas.  Gill  v.  Everman,  94  Tex.  209, 
59  S.  W.  531   (Ky.). 

It  will  be  presumed,  in  the  absence  of  proof 
to  the  contrary,  that  the  law  of  Mexico  is  the 
same  as  that  of  Texas  with  respect  to  the  liabil- 
ity of  an  employer  for  negligence  resulting  In 
injuries  to  an  employee,  the  civil  law  having 
originally  prevailed  in  both  Jurisdictions.  Mexi- 
can C.  R.  Co.  V,  Marshall,  34  C.  C.  A.  138,  91 
Fed.  938  :  Mexican  C.  R.  Co.  v.  Qlover,  46  C. 
C.  A.  334.  107  Fed.  356. 
Utah. 

Rudy  V.  Rio  Grande  Western  R.  Co.  8  Utah, 
165,  30  Pac.  866,  held  that  It  could  not  be  pre- 
sumed that  the  Utah  statute,  or  one  similar  to 
it.  had  been  adopted  In  Colorado.  The  statute 
In  this  cane  proyided  that  a  passenger  refusing 
to  prepay  his  fare  may  be  ejected  at  any  stop- 
ping place  the  conductor  of  the  company  may 
elect.  The  decision  In  this  case  was,  however, 
expressly  overruled  by  American  Oak  T^eather 
Co.  V.  Union  Bank.  9  Utah,  87,  33  Pac.  246 
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(Mich.),  where  the  court  adopted  the  rule  that. 
In  the  absence  of  proof  to  the  contrary,  the 
laws  of  another  state  are  presumed  to  be  the 
Rame  as  the  laws  of  the  forum  on  the  same  sub- 
ject. The  presumption  was  accordingly  Indulged 
in  this  case  that  there  was  a  statute  In  Michi- 
gan like  the  Utah  statute  prescribing  the  man- 
ner of  the  execution  of  chattel  mortgages.  The 
court  quotes  the  statement  in  Sutherland  on 
Statutory  Construction,  f  184,  to  the  effect  that 
the  law  of  another  state  In  certain  cases  is 
applied  by  comity  when  proved,  and.  If  not 
proved,  there  Is  no  comity  Invoked,  and  the 
lew  fori  governs.  It  said  that  this  was  simply 
another  statement  of  the  rule  above  stated. 

So,   In  Dlgnan   v.  Nelson,  26  Utah,   186,  72 
Pac.   936,   the  presumption   was  Indulged   that 
the  law  of  the  other  state  was  the  same  as  that 
of  Utah,  although  the  latter  was  statutory. 
Vermont. 

In  this  state  the  presumption  Is  Indulged  in 
favor  of  the  common  law*,  even  when  the  law 
of  Vermont  on  the  subject  Is  statutory.  State 
v.  Shattuck,  69  Vt.  403,  40  L.  R.  A.  428,  60 
Am.  St.  Rep.  936,  38  Atl.  81  (N.  H.). 

In  Woodrow  v.  O'Conner,  28  Vt.  776,  the 
court  said  that  in  the  absence  of  evidence  to 
the  contrary,  it  will  be  presumed  that  there  Is 
no  distinction  between  the  law  of  Vermont  and 
the  law  of  Canada.  The  law  of  Vermont,  how- 
ever, was  nonstatutory. 

The  presumption  Is  that  upon  a  common-law 
question,  the  common  law  of  a  sister  state  Is  the 
same  as  our  own,  and  the  courts  cannot  take  Ju- 
dicial notice  of  any  law  of  a  sister  state  at 
variance  with  our  own.  Ward  y.  Morrison,  25 
Vt.  593   (N.  Y.). 

In  Piedmont  &  A.  Life  Ins.  Co.  v.  Ray,  75  Va. 
821,  the  court  said  that,  In  the  absence  of  proof 
of  a  difference  between  the  law  of  Texas  and 
that  of  Virginia,  as  to  the  effect  of  a  writ  of 
error  as  a  supersedeas,  It  will  be  presumed  that 
they  are  the  same. 
Iiraslfti  n  vt  on . 

In  Yeaton  v.  Gagle  Oil  &  Ref.  Co.  4  Wash. 
183,  29  Pac.  1051  (Cal.),  it  was  said  that  the 
courts  of  one  state  will  presume  that  the  com- 
mon law  of  a  sister  state  is  the  same  as  its 
own,  but  that  that  Is  the  extent  to  which  such 
presumption  can  extend ;  and  that  as  to  purely 
statutory  regulations  unknown  to  the  common 
law  no  such  presumption  can  arise ;  and  that  it 
will  not  be  presumed  that  the  statute  law  of 
another  state,  purely  as  such.  Is  the  same  as  our 
own.  Upon  a  rehearing,  however,  the  court  said 
that  a  decision  on  that  point  was  unnecessary, 
and  that  the  question  whether  or  not  a  stat- 
ute  law  of  a  sister  state  will  be  presumed  to  be 
the  same  as  the  statute  law  of  Washington 
would  be  considered  as  an  open  question. 

In  Dormltzer  ^v.  German  Say.  &  L.  Soc.  23 
Wash.  132,  62  Pac.  862  (Kan.),  the  court  said 
that.  In  the  absence  of  proof  of  the  law  of 
another  state  in  relation  to  the  property  rights 
of  husband  and  wife  as  to  property  acquired  dur- 
ing the  marriage,  it  has  been  held  to  be  the 
same  as  that  of  the  state  where  the  proceeds  of 
such   property   has  been   reinvested. 

In  the  absence  of  proof  to  the  contrary,  the 
law  of  another  state  will  be  presumed  to  be  the 
same  as  that  of  Washington  ;  and,  since  there 
is  no  law  in  the  latter  state  authorizing  the  sale 
of  stock  of  stockholders  of  a  foreign  corpora- 
tion doing  business  In  the  state  upon  execution 
on  a  Judgment  in  the  state  against  such  stock- 
holders, the  presumption  is  that  there  Is  no  law 
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on  the  Bubject  In  the  foreign  country.  Daniel  v. 
Oo!d  Hill  Min.  Co.  28  Wash.  411,  68  N.  W. 
S84.  It  was  accordingly  held  In  this  case  that 
the  sale  under  execution  in  the  foreign  country 
was  invalid. 

But  where  a  special  act  of  incorporation  en- 
acted In  another  state  is  proved  by  a  duly  au- 
thenticated copy,  it  will  not  be  presumed  that 
the  Constitution  of  the  other  state  contains  a 
provision  similar  to  that  of  Washington,  which 
prohibits  the  legislature  from  creating  corpo- 
rations by  special  acts.  Fidelity  Ins.  Trust  & 
S.  D.  Co.  v.  Nelson,  30  Wash.  340,  70  V&c. 
961. 
-Went  Vlrgrtnla. 

It  is  expressly  provided  by  statute  in  this 
state  that  the  courts  shall  take  judicial  no- 
tice of  the  laws  of  another  state.  See  supra, 
II.  a,  2.  The  question  as  to  the  presumption  to 
be  Indulged  with  respect  to  the  law  of  another 
state,  therefore,  does  not  arise  in  this  state. 
'WimeowtmlMk. 

In  Wisconsin  the  courts  indulge  the  presump- 
tion that  the  law  of  another  state  is  the  same 
as  the  law  of  the  forum,  not  only  when  the  com- 
mon law  on  the  subject  prevails  in  Wisconsin 
(Slaughter  v.  Bernards,  88  Wis.  Ill,  59  N.  W. 
{S76  [Md.]),  but  also  when  the  law  of  Wiscon- 
sin on  the  subject  is  statutory  (Walsh  v.  Dart, 
12  Wis.  635  [N.  Y.]  ;  Second  Nat.  Bank  v. 
Smith,  118  Wis.  18,  94  N.  W.  664  [Ind.]). 

In  MacCarthy  v.  Whitcomb,  110  Wis.  113, 
85  N.  W.  707,  an  action  brought  In  Wisconsin 
for  personal  injuries  sustained  by  a  railroad 
employee  in  Illinois,  the  court  indulged  the 
presumption  that  the  law  ot  Illinois  was  simi- 
lar to  that  of  the  statute  of  Wisconsin  abolish- 
ing the  fellow-servant  rule  in  certain  cases  of 
injury  to  railroad  employees.  The  court  point- 
ed out  that  the  action  was  not  based  upon  th*e 
statute  of  another  state,  but  upon  a  cause  of  ac- 
tion cognisable  at  common  law. 

In  Schoenberg  v.  Adler,  105  Wis.  645,  81  N. 
W.  1055,  however,  the  court  said  that,  with 
reference  to  certain  classes  of  statutes,  the  pre- 
sumption may  be  indulged  that  the  statute  of 
another  state  is  the  same  as  that  of  the  forum, 
but  that  such  presumption  is  not  to  be  indulged 
as  to  penal  statutes;  and  it  was  held  that  the 
presumption  was  not  to  be  indulged  with  ref- 
erence to  a  statute  of  Wisconsin  which  declares 
that  all  contracts  resting,  in  whole  or  in  part, 
upon  gambling  transactions  shall  be  void.  See 
alTO  infra.  III.  e. 

knd  a  similar  exception  is  made  in  Hull  v. 
Augustine,  23  Wis.  383,  with  reference  to  usury 
statutes.    See  infra.  III.  e. 
Canada. 

In  Black  v.  Moore,  36  Can.  L.  J.  724,  the 
court  Indulged  the  presumption  that  the  stat- 
ute of  Elizabeth  with  reference  to  fraudulent 
transfers,  which  was  in  force  at' the  forum,  was 
also  in  force  in  Massachusetts. 

In  Canadian  F.  Ins.  Co.  v.  Robinson,  31  Can. 
S.  C.  488.  the  court  said  that  the  law  governing 
the  contract  must  be  presumed  to  be  that  of 
the  ler  fori,  unless  the  lew  loci  was  proved  to 
be  different ;  and  accordingly  applied  a  statu- 
tory law  of  the  forum  to  the  point  In  question 

Effect  of  presumption  in  favor  of  validity  of 
contract  or  judicial  record. 

The  presumption  in  favor  of  the  common  law, 
or  the  presumption  to  the  effect  that  the  law  of 
the  other  state  is  the  same  as  the  law  of  the 
forum,  aa  the  case  may  be,  sometimes  encoun- 
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ters  an  opposing  presumption  in  favor  of  the 
validity  of  a  contract ;  and,  while  it  Is  im- 
possible to  trace  the  distinction  suggested 
through  the  cases,  the  choice  between  the  first 
two  presumptions  has  in  some  cases  been  in- 
fluenced by  the  fact  that  one  of  them  would  co- 
incide with,  and  the  other  would  antagonize, 
the  presumption  in  favor  of  the  validity  of  the 
contract.  Thus,  while  the  courts  of  Iowa  gen- 
erally Indulge  the  presumption  that  the  law  of 
the  other  state  Is  the  same  as  the  law  of  Iowa, 
whether  the  latter  be  statutory  or  common  law, 
it  was  held  in  Fred  Miller  Brewing  Co.  v.  De 
France,  90  Iowa,  395,  57  N.  W.  959,  that  it 
could  not  be  presumed  that  the  law  of  Wiscon- 
sin, like  the  law  of  Iowa,  forbids  the  sale  of  In- 
toxicating liquors,  and  prevents  recovery  of  the 
purchase  price  thereof. 

So  In  Worthlngton  v.  Hanna,  23  Mich.  530, 
the  court  said  that  there  was  no  principle  which 
would  Justify  it  in  holding  anything  void  under 
the  foreign  law  which  is  lawful  at  the  forum 
until  the  variance  is  shown ;  and  that  to  that 
extent  a  conformity  between  the  laws  of  the 
forum  and  the  laws  of  the  other  state  may  be 
presumed.  The  court  accordingly  declined  to 
Indulge  the  presumption  that  the  common-law 
rule,  giving  a  husband  all  his  wife's  persona! 
property,  prevailed  in  New  York,  since  the 
indulgence  of  such  presumption  would  have 
operated  to  invalidate  a  mortgage  given  by  the 
husband  to  the  wife.  See  also  Millard  v.  Truax, 
73  Mich.  381,  41  N.  W.  328,  supra.  III.  c. 

A  court  of  Michigan  cannot  presume  that 
there  is  anything  in  the  law  of  Indiana  in- 
capacitating a  married  woman  to  make  notes 
which  she  might  make  according  to  the  law  of 
Michigan.  Wheeler  v.  Constantine,  39  Mich. 
62,  33  Am.  Rep.  355. 

Upon  the  same  ground,  courts  have  refused 
to  indulge  the  presumption  that  there  was  a 
statute  of  frauds  in  another  state  where  a  con- 
tract was  made  like  that  at  the  forum,  where 
the  result  of  indulging  such  presumption  would 
have  been  to  defeat  a  contract.  Miller  v.  Wil- 
son, 146  111.  523,  37  Am.  St.  Rep.  186,  34  N. 
F].  1111 ;  Raphael  v.  Hartman,  87  111.  App.  634  ; 
Kling  V.  Fries,  83  Mich.  275 ;  Roethke  v.  Philip 
Best  Brewing  Co.  83  Mich.  340  ;  White  v.  Knapp, 
47  Barb.  549 ;  Wilcox  Silver  Plate  Co.  v.  Green, 
9  Uun,  347,  Affirmed  In  72  N.  Y.  17. 

In  Shannon  v.  Wolf,  173  111.  253,  50  N.  B. 
682,  however,  the  court  said  that  It  could  not 
be  presumed  that  an  Instrument  which  was 
fraudulent  and  void  by  the  law  of  Illinois  is 
valid  and  enforceable  by  the  law  of  Iowa.  The 
law  of  Illinois  was  the  common-law  rule,  which 
renders  a  chattel  mortgage  void  if  possession  be 
retained  by  the  mortgagee  after  maturity. 

The  following  cases  refer  the  decisions  ad- 
verse to  the  plea  of  usury  to  the  presumption  In 
favor  of  the  validity  of  the  contract :  Martin  v. 
Martin,  1  Smedes  &  M.  176 ;  Cutler  v.  Wright, 
22  N.  Y.  472 ;  Pomeroy  v.  Ainsworth,  22  BarK 
118;  City  Sav.  Bank  v.  Bldwell,  29  Barb.  325; 
Rooney  v.  Southern  Bldg.  &  L.  Asso.  119  Ga. 
941,  47  S.  E.  345. 

Other  decisions  upon  this  subject,  however, 
are  referred  to  an  exception.  In  the  case  of  stat- 
utes creating  a  penalty  or  forfeiture,  to  the 
general  rule  that  the  law  of  another  state  Is 
presumed  to  be  the  same  as  the  law  of  tne 
forum.    See  infra.  III.  e. 

A  court  of  Kentucky  cannot  take  Judicial  no 
tlcc  of  a  statute  of  Louisiana,  where  the  con- 
tract  In   suit   was   made   and   was   to  be   per- 
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formed,  whereby  attorneys  are  prohibited  from 
purchasing  litigious  rights;  and*  if  the  de- 
fendant Intends  to  invoke  the  protection  of  such 
statute,  he  must  allege  and  prove  It.  Labatt  v. 
Smith,  4  Ky.  L.  Rep.  422. 

Where  the  laws  of  another  state  or  country 
are  unknown,  it  cannot  be  presumed  that  they 
are  restrictive  or  prohibitory  of  the  exercise 
of  the  natural  right  of  a  man  to  give  that  which 
is  his  own  In  any  manner  in  which  he  can  make 
his  Intention  intelligible.  Crozier  v.  Bryant, 
4  Bibb,  174.  The  question  In  this  case  was  as 
to  the  validity  of  a  parol  gift  of  property,  made 
in  New  Jersey.  It  does  not  appear  whether  or 
not  a  parol  gift  would  be  valid  by  the  law  of 
Kentudcy. 

If  the  defendant  In  an  action  in  England  upon 
a  note  made  In  Scotland  seeks  to  avail  himself 
of  a  defense  which  would  not  be  available  by  the 
law  of  England,  he  must  show  that  the  law  of 
Scotland  differs  in  that  respect  from  the  law  of 
England.  Brown  v.  Oracey,  Dowl.  &  R.  N.  P. 
41. 

In  Male  v.  Roberts,  3  Esp.  163,  Lord  Eldon 
said  that  he  was  not  warranted  In  saying  that  a 
contract  of  an  Infant  is  void  by  the  law  of 
Scotland  because  It  is  void  by  the  law  of  Eng- 
land; that  the  law  of  the  country  where  the 
contract  arose  must  govern  the  contract,  and 
what  that  law  is  should  be  given  in  evidence  as 
a  fact.  Thompson  v.  Ketcham,  8  Johns.  189, 
6  Am.  Dec.  332,  is  to  the  same  effect  as  the 
last  case. 

In  Thatcher  v.  Morris,  11  N.  Y.  437,  however, 
It  was  said  generally  that,  where  a  party  seeks 
to  enforce  in  the  courts  of  New  York  a  contract 
which  is  forbidden  and  declared  void  by  its 
laws,  he  must  aver  and  prove  where  It  was 
made,  and  that  by  the  laws  of  that  place  It 
was  authorized  and  valid.  This  was  an  action 
to  recover  prize  money  drawn  on  lottery  tick- 
ets. The  complaint  did  not  state  where  the 
tickets  were  sold,  or  purchased  by  the  plaintiff, 
and,  therefore,  did  not  negative  their  purchase 
in  New  York. 

Where  a  title  Is  claimed  to  be  valid  under  the 
laws  of  another  state,  where  it  was  acquired, 
those  laws  must  be  produced  in  evidence,  or 
proved ;  otherwise,  the  validity  of  the  title  will 
be  made  to  depend  upon  our  own  laws.  Atkin- 
son V.  Atkinson,  15  La.  Ann.  491. 

In  Harvey  v.  Merrill,  150  Mass.  1,  5  L.  R.  A. 
200,  15  Am.  St.  Rep.  159,  22  N.  E.  49,  a  con- 
tract made  In  Illinois  for  the  purchase  and 
sale  of  commodities  for  future  delivery  was  held 
illegal  and  void  in  accordance  with  the  common 
law  of  Massachusetts,  there  being  no  evidence 
of  the  law  of  Illinois  on  the  subject,  except  proof 
of  one  statutory  provision  of  that  state,  which 
did  not  apply  to  the  particular  contract  in  ques- 
tion. 

But  see  infra.  III.  e. 

Where  property  is  seized  the  burden  rests 
upon  him  who  makes  the  seizure  to  show  proper 
legal  process ;  and  the  courts  will  presume  that 
a  wanton  seizure  of  property  In  another  state, 
unauthorized  by  the  order  of  any  tribunal,  was 
contrary  to  the  laws  of  that  state.  Hall  v. 
Yountfl,  87  N.  C.  285. 

In  some  cases  the  presumption  In  favor  of 
the  validity  and  regularity  of  a  Judgment  ren- 
dered by  a  court  of  general  Jurisdiction  in  an- 
other state  has  been  allowed  to  prevail  over  the 
presumption  In  favor  of  the  common  law,  or  the 
presumption  that  the  law  of  the  other  state  Is 
the  same  as  the  law  of  the  forum.  Dodge  v. 
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Coffin,  16  Kan.  277  (see,  especially,  the  dis- 
senting opinion,  which,  upon  this  point,  con- 
curred with  the  majority),  Kansas  P.  R.  Co.  v. 
Cutter,  16  Kan.  668;  Council  Bluffs  Sav.  Bank 
V.  Grlswold,  60  Neb.  753,  70  N.  W.  376.  But 
see,  contra,  Dalnese  v.  Hale,  91  U.  S.  13,  23 
L.  ed.  190,  holding  that  defendant  in  an  action 
to*recover  the  value  of  goods,  who  defends  upon 
the  ground  that  he  acted  by  virtue  of  Jurisdic- 
tion conferred  by  the  law  of  Turkey  upon  the 
Counsel  General  of  Egypt,  must  prove  the  law 
of  Turkey  in  that  respect ;  Re  Capper,  85  Iowa, 
82,  52  N.  W.  6,  applying  the  usual  presumption 
that  the  law  of  another  state  is  the  same  as  the 
law  of  Iowa,  notwithstanding  that  it  negatived 
the  Jurisdiction  of  a  court  of  Indiana  to  grant 
probate  of  a  will ;  Kelley  v.  Kelley,  161  Mass. 
Ill,  25  L.  R.  A.  806,  42  Am.  St.  Rep.  389, 
36  N.  E.  837,  applying  the  usual  presumption 
In  favor  of  the  common  law,  notwithstand- 
ing that  it  negatived  the  Jurisdiction  of  a 
court  of  chancery  of  New  York  to  annul  a 
marriage,  and  notwithstanding  that  such  Ju- 
risdiction had  been  conferred  by  statute  up- 
on the  courts  of  Massachusetts;  Angle  v.  Man- 
chester, 3  Herdman  (Neb.)  262,  91  N.  W. 
501,  holding  that  a  party  who  relies  upon  a 
Judgment  procured  in  another  state  In  a  manner 
unknown  to  the  laws  and  rules  of  proof  of  the 
courts  of  Nebraska  must  allege  and  prove  the 
laws  of  the  other  state,  which  authorizes  and 
validates  the  Judgment;  and  Rape  v.  Heaton, 
9  Wis.  328,  76  Am.  Dec.  269,  indulging  the 
presumption  that  the  law  of  another  state  In 
which  a  Judgment  was  rendered,  was  the  same 
as  the  law  of  Wisconsin  with  reference  to  serv- 
ice of  process,  although  such  presumption  op- 
erated to  defeat  an  action  upon  the  Judgment. 
Ajid  see  also  Thomas  v.  Pendleton,  1  S.  D.  150, 
36  Am.  St.  Rep.  726,  46  N.  W.  180  supra, 
III.  c. 

An  order  granted  In  North  Carolina,  ew  parte 
and  without  notice  to  wards,  authorizing  a  sale 
of  personal  property  by  a  guardian,  does  not, 
in  the  absence  of  proof  of  the  law  of  North 
Carolina  authorizing  such  order,  protect  the 
guardian  from  personal  liability  for  the  value 
of  the  property  In  an  action  in  South  Carolina. 
Moore  v.  Hood,  9  Rich.  Eq.  311,  70  AnL  Dec. 
210. 

Whether  a  warrant  of  attorney  is  sufBcIent, 
under  the  laws  of  another  state,  to  authorize 
the  appearance  entered  thereunder,  Is  a  ques- 
tion to  be  determined  from  the  evidence  as  to 
the  laws  of  that  state.  Snyder  v.  Critchfleld,  \4 
Neb.   66,  62  N.  W.  806. 

The  question  whether  a  court  of  one  state 
will  take  Judicial  notice  of  the  laws  of  another 
state,  in  which  a  Judgment  was  rendered,  has 
already  been  discussed.    See  supra,  II.  a,  2. 

d.  Application   of   lew   fori   without   indulging 
any  presumption. 

As  shown  In  III.  b,  supra,  there  Is  consider- 
able difference  of  opinion,  even  among  the  courts 
which  In  general  indulge  the  presumption  In  fa- 
vor of  the  common  law,  with  respect  to  the 
states  as  to  which  the  presumption  may  be  In- 
dulged. Thus,  as  already  seen,  the  courts  of 
Missouri,  which  In  case  of  another  state  formed 
from  territory  previously  subject  to  the  law  of 
England,  consistently  indulge  that  presumption, 
whether  the  law  of  Missouri  on  the  point  in 
question  is  statutory  or  common  law,  refuse  to 
Indulge  it  with  respect  to  some  states,  0.  g.» 
Iowa  and  Kansas,  that  are  generally  regarded  as 
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within  Its  scope.  None  of  the  courts,  however, 
apply  the  presumption  universally  with  respect 
to  all  foreign  jurisdictions,  nor  even  with  re- 
spect to  all  states  of  the  Union ;  and  therefore 
cases  frequently  arise,  even  before  courts  which 
are  In  general  thoroughly  committed  to  the  pre- 
sumption in  favor  of  the  common  law,  In  which 
that  presumption  cannot  he  Indulged.  In  such 
cases,  assuming  that  the  particular  question  In- 
volved Is  not  of  the  exceptional  kind,  discussed 
In  III.  e,  infra,  to  which  the  courts  will  refuse 
to  apply  any  substantive  law,  these  courts, 
generally  indulge  the  presumption  that  the  law 
of  the  other  jurisdiction  Is  the  same  as  the 
law  of  the  forum,  whether  the  law  of  the  forum 
be  statutory  or  common  law.  In  other  words, 
they  apply,  by  way  of  exception  In  cases  in 
which  the  usual  presumption  In  favor  of  the 
common  law  cannot  be  Indulged,  the  same  pre- 
sumption which  other  courts  apply  uniformly 
to  the  exclusion  of  the  presumption  in  favor 
of  the  common  law.  The  cases  of  this  class 
are  shown  in  III.  c,  supra,  under  the  particular 
state  heading  to  which  they  belong. 

It  will  be  observed  that  in  its  practical  opera- 
tion the  presumption  that  the  law  of  another 
jurisdiction  Is  the  same  as  that  of  the  forum,  is 
equivalent  to  the  doctrine  which,  in  the  absence 
of  proof  of  the  proper  foreign  law,  applies  the 
law  of  the  forum  as  the  only  possible  applica- 
tory  law,  without  indulging  any  presumption  as 
to  the  law  of  the  other  jurisdiction.  There  is 
a  decided  tendency  to  substitute  this  doctrine 
for  the  presumption  that  the  law  of  the  other 
jurisdiction  is  the  same  as  the  law  of  the 
forum,  both  upon  the  part  of  the  courts  that 
have  hitherto  adopted  the  latter  presumption  as 
the  general  rule,  and  upon  the  part  of  the 
courts  that  have  hitherto  adopted  that  presump- 
tion by  way  of  exception  in  cases  in  which  the 
presumption  in  favor  of  the  common  law  could 
not  be  indulged  because  the  other  state  was  not 
a  common-law  state. 

It  will  be  observed  by  referring  to  III.  c, 
ttupra,  that  the  courts  of  Alabama  ordinarily 
indulge  the  presumption  In  favor  of  the  common 
law,  whether  the  law  of  Alabama  on  the  sub- 
ject Is  common  law  or  statutory  law.  In  Peet 
V.  Hatcher,  112  Ala.  614,  S7  Am.  St.  Rep.  45, 
21  8o.  711,  however,  the  court,  after  declining 
to  indulge  such  presumption  with  respect  to 
Louisiana  because  that  state  did  not  have  a 
common  origin  with  Alabama,  and  was  not 
populated  by  people  coming  from  states  having 
such  common  origin,  said :  "It  may  be  well 
said  that,  as  we  judicially  know  no  other  law 
of  the  case  than  our  own,  the  parties  llgltant, 
by  falling  to  produce  the  lea  loci  contractus 
[Louisiana],  impliedly  agree  that  it  is  the  same 
as  the  lea  fori,  be  the  latter  common  law  or 
statute.  Thus,  it  may  be  regarded  as  settled  In 
this  state  that,  when  a  contract  made  In  a 
state  or  country  wherein  we  cannot  presume  the 
existence  of  the  common  law  Is  sought  to  be 
enforced  In  the  coui^ts  of  this  state,  and  the 
le9  loci  is  not  produced,  we  will  apply  to  It 
our  own  law.**  There  are  other  parts  of  opinion 
that  apparently  refer  the  decision  to  the  pre- 
sumption that  the  law  of  Louisiana  Is  the  same 
as  the  law  of  the  forum ;  but  it  is  apparent  from 
the  foregoing  quotation  that  the  presumption  is 
not  a  necessary  part  of  the  doctrine  applied  in 
this  case. 

Judiee  Field  in  Norris  v.  Harris,  15  Cal.  226, 
said  that,  since  the  court  could  not  take  judi- 
cial notice  of  the  laws  of  Texas,  and  could  not 
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indulge  the  usual  presumption  in  favor  of  the 
common  law,  it  must,  as  a  matter  of  necessity, 
look  to  its  own  laws  as  furnishing  the  rule  of 
decision  upon  which  It  may  act. 

So,  in  Monroe  v.  Douglass,  S  N.  Y.  447,  the 
courts  said  that  it  Is  a  well-settled  rule,  founded 
on  reason  and  authority,  that  the  lew  fori,  or, 
in  other  words,  the  laws  of  the  country  to 
whose  courts  a  party  applies  for  redress,  fur- 
nish In  all  cases,  prima  facie,  the  rule  of  de- 
cision ;  and,  if  either  party  wants  the  benefit 
of  a  different  rule  or  law,  as,  for  Instance,  the 
lea  domicilii,  lew  loci  contractus,  or  lew  lod  rei 
sitw,  he  must  aver  and  prove  It. 

The  courts  of  New  York  cannot  take  notice  of 
the  laws  of  Russia  unless  they  are  proved ;  and, 
In  the  absence  of  proof,  the  law  of  New  York 
must  of  necessity  furnish  the  rule  for  the 
guidance  of  Its  courts.  Savage  v.  O'Nell,  44 
N.  Y.  298. 

In  the  absence  of  proof  of  the  law  of  marriage 
in  France,  It  will  not  be  presumed  that  it  is 
different  from  that  of  New  York,  which  recog- 
nizes the  validity  of  a  marriage  per  verba  de 
priBsenti,  Hynes  v.  McDermott,  82  N.  Y.  41,  37 
Am.  Rep.  588. 

In  Bath  Gaslight  Co.  v.  Claffy,  151  N«  Y.  24, 
36  L.  R.  A.  664,  45  N.  B.  890,  which  was  an  ac- 
tion In  New  York  for  rent  upon  a  lease  made 
and  performable  in  Maine  between  Maine  corpo- 
rations, the  court  said  that,  as  the  law  of 
Maine  on  the  subject  did  not  appear  in  the 
record,  it  was  the  duty  of  the  court  to  deter- 
mine the  case  according  to  the  law  of  New 
York  as  established,  or.  In  the  absence  of  con- 
trolling authority,  as  justice,  having  regard  to 
all  interests,  may  seem  to  the  court  to  re- 
quire. 

Prima  facie,  the  law  of  a  neighboring  state 
is  like  our  own,  and  when  it  is  not  proved  to 
be  otherwise,  our  courts  act  on  their  own 
laws.  Robinson  v.  Dauchy,  3  Barb.  20.  The 
law  of  New  York  on  this  subject  was  evidently 
the  common  law. 

In  Huth  V.  New  York  Mut.  Ins.  Co.  8  Bosw. 
538,  it  was  said  that,  if  the  contract  in  question 
could  be  regarded  as  a  Chinese  contract,  the 
court,  since  it  was  without  Information  as  to 
the  law  which  would  govern  It  in  China,  must 
Interpret  and  decide  upon  it  in  accordance  with 
the  law  of  New  York. 

In  Scottish  Commercial  Ins.  Co.  v.  Plummer, 
70  Me.  540,  the  court  said  that  a  stipulation  in  a 
bond  that  it  should  be  controlled  by  the  law  of 
New  York  was  of  no  practical  value,  since  no 
points  of  difference  are  shown  between  the  law 
of  Maine  and  the  law  of  New  York,  and,  there- 
fore, the  court,  in  construing  the  bond,  must 
proceed  according  to  the  law  (ft  Maine. 

The  lew  fori  is  to  be  applied  In  determining 
the  right  of  a  married  woman  to  property  and 
her  right  to  sue  therefor,  in  the  absence  of 
proof  of  the  foreign  law  which  should  properly 
govern  the  case.  Bollinger  v.  Gallagher,  144 
Pa.  205.  22  Atl.  815. 

In  Sibley  v.  Young,  26  S.  C.  416,  2  S.  B.  814. 
the  court.  In  the  absence  of  proof  of  the  laws  of 
Georgia  where  the  contract  was  made,  applied 
the  common-law  rule  that  a  note  under  seal 
is  not  negotiable. 

It  is  incumbent  upon  a  party  who  would  avail 
himself  of  the  law  of  another  state  to  show 
what  that  law  is,  and,  until  that  is  done,  the 
court  will  decide  the  question  according  to  the 
law  of  the  forum.  Gist  v.  Western  U.  Teleg.  Co. 
45  S.  C.  344,  56  Am.   St.   Rep.   763,  23   S.   B. 
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143.  The  queetlon  in  this  case  was  as  to  tbe 
Talidity  of  a  contract  for  tbe  sale  of  "futures," 
made  and  to  be  performed  in  New  York.  Such 
contracts  are  expressly  forbidden  by  the  South 
Carolina  statute ;  and  it  was  held  that,  in  the 
absence  of  proof  of  the  law  of  New  Yoric  on  the 
subject,  the  question  must  be  determined  by  the 
law  of  South  Carolina. 

As  shown  in  III.  c,  supra,  the  courts  of  Texas 
decline  to  Indulge  the  presumption  in  favor  of 
the  common  law  with  respect  to  any  of  the 
other  states ;  and  generally  adopt  the  presump- 
tion that  the  law  of  the  other  state  is  tbe  same 
as  the  law  of  Texas,  whether  tbe  latter  is  stat- 
utory or  unwritten  law. 

Blethen  v.  Bonner.  93  Tex.  141,  53  S.  W. 
1016,  however,  clearly  adopts  the  doctrine  that. 
In  the  absence  of  evidence  of  the  law  of  another 
state,  the  courts  of  Texas  must  apply  the  law 
of  Texas  (leaf  fori),  as  distinguished  from  the 
doctrine  based  upon  tbe  presumption  that  the 
law  of  the  other  state  is  the  same  as  the  law  of 
the  forum.  The  court  said :  "If  one  seeks  in  our 
courts  to  support  a  claim  to  property  different 
from  that  secured  by  the  laws  of  Texas,  it  is 
reasonable  that  he  should  be  required  to  inform 
the  court  what  the  law  is  that  he  seeks  to 
have  enforced  in  this  Jurisdiction.  It  is  true 
that  in  many  of  the  states, — perhaps  in  the 
greater  number, — In  the  absence  of  evidence, 
the  courts  will  presume  the  common  law  to  be 
in  force  in  a  sister  state;  but  the  rule  stated 
above  Is  established  in  this  state  by  an  unbroken 
line  of  decisions,  and  we  believe  it  furnishes  a 
safer  guide  than  the  indulgence  in  presumption, 
for  we  know  that  frequent,  radical  changes  have 
been  made  by  tbe  legislatures  of  most  of  the 
American  states  in  the  rules  of  the  common 
law,  especially  those  which  govern  the  rights  of 
married  women."  In  this  case  the  court  ai>- 
plled  the  community  laws  of  Texas  to  the 
question  as  to  the  respective  rights  of  husband 
and  wife  in  property  acquired  while  they  were 
domiciled  in  Massachusetts,  the  law  of  the  lat- 
ter state  not  being  proved.       * 

In  Crosby  v.  Huston,  1  Tex.  203,  the  court 
said  that  where  the  foreign  law,  or  the  law  of 
another  state,  is  not  established  by  proof,  the 
rights  of  the  parties  must  be  determined  by  the 
laws  of  the  forum,  for  the  plain  reason  that 
they  present  the  only  known  rule  of  decision. 

In  the  absence  of  allegation  of  the  facts  of  a 
foreign  law  governing  a  contract,  and  what 
that  law  is,  the  court  cannot  Judicially  know  of 
them,  and  the  lew  fori  governs  the  case  from 
necessity,  for  no  other  law  can  be  presumed. 
Armendiaz  v.  De  La  Serna,  40  Tex.  291. 

In  Davison  v.  Gibson,  4  C.  C.  A.  543,  12  U.  S. 
App.  362,  56  Feci.  443,  an  action  brought  in 
the  United  States  courts  in  the  Indian  terri- 
tory, involving  the  respective  property  rights  of 
a  husband  and  wife  who  were  citizens  of  the 
Creek  Indian  nation,  the  court,  having  held 
that  it  could  not  be  presumed  that  the  common 
law  prevailed  in  that  nation,  said  that  the  court, 
having  no  means  of  ascertaining  what  the  law 
or  custom  of  the  Creek  nation  was  on  the 
question,  should  have  applied  the  law  of  the 
forum,  which  was  embodied  In  Mansfleld's  Di- 
gest, put  in  force  in  the  Indian  territory  by 
the  act  of  Congress  of  May  2.  1891.  It  was  so 
held,  notwithstanding  that  the  marriage  took 
place  before  the  act  of  Congress  above  referred 
to.  The  court  said  it  would  undoubtedly  be 
more  rational  to  presume  that  the  law  or  cus- 
tom of  the  nation  on  this  subject  was  in  har- 
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mony  with  the  statute  adopted  by  Congren, 
and  that  the  act  of  Congress  was  merely  declara- 
tory of  the  previously  existing  law,  than  to  pre- 
sume that  the  English  law,  utterly  at  variance 
with  the  habits  and  known  customs  of  In- 
dians, was  in  force  there.  By  the  statute  which 
was  applied  in  this  case,  all  property  acquired 
by  the  wife,  either  before  or  after  marriage,  is 
her  separate  estate  and  property,  and  descends 
and  Is  distributed  to  her  children  In  equal 
parts. 

See  also  American  Oak  Leather  Co.  v.  Union 
Bank,  9  Utah,  87,  33  Pac.  246,  supra.  III.  c. 

When  reliance  is  placed  by  any  party  upon  a 
difference  between  the  law  of  England  and  the 
law  of  a  foreign  state  with  reference  to  a  mat- 
ter of  commercial  law,  e,  g.,  the  right  to  a  lien 
upon  a  vessel  for  damage  to  cargo,  he  Is  bound, 
by  witnesses  or  books  of  authority,  to  show  that 
there  is  such  a  difference ;  otherwise  the  law  of 
England  will  be  applied.  Smith  v.  Gould,  4 
Moore,  P.  C.  C.  21. 

In  Lloyd  v.  Gulbert,  L.  R.  1  Q.  B.  115,  129, 
Mr.  Justice  Wiiles  said  that  a  party  who  re- 
lies upon  a  right  or  an  exemption  by  foreign 
law  is  bound  to  bring  such  law  properly  before 
tbe  court,  and  to  establish  It  In  proof.  Other- 
wise, the  court,  not  being  entitled  to  notice  such 
law  without  Judicial  proof,  must  proceed  accord- 
ing to  the  law  of  England. 

The  following  cases  also  illustrate  the  ten- 
dency upon  the  part  of  the  courts  to  adopt  this 
doctrine,  without  indulging  any  presumption 
as  to  the  law  of  the  other  Jurisdiction.  Garner 
V.  Wright,  52  Ark.  881,  6  L.  R.  A.  715,  12  S.  W. 
785  (Ind.  Terr.)  ;  Brown  v.  Wright,  58  Ark. 
20,  21  L.  R.  A.  467,  22  S.  W.  1022  (Tex.)  : 
Champion  v.  Wilson,  64  Ga.  184 ;  Chumasero 
V.  Gilbert,  24  111.  293;  Shannon  v.  Wolf,  173 
111.  253,  50  N.  E.  682  (Iowa)  ;  Bean  v. 
Brlggs,  4  Iowa,  464  (111.)  Roots  v.  Merrl- 
wether,  8  Bush,  401  (111.)  ;  Peabody  v.  Ma- 
gulre.  79  Me.  572,  12  Atl.  630  (Canada)  ; 
Dakin  v.  Pomeroy,  9  GUI,  1 ;  Jones  v.  Palm- 
er, 1  Dongl.  (Mich.)  379  (N.  Y.)  ;  Plato  v. 
Mulhall,  72  Mo.  522  (Tex.)  ;  White  v. 
Chaney,  20  Mo.  App.  389  (Ky.)  ;  Clark  v. 
Barnes,  58  Mo.  App.  667  (Ark.)  ;  Latham  y. 
de  Loiselle,  3  App.  Div.  525,  38  N.  Y.  Supp. 
270. 

Thus  far  the  doctrine  seems  to  have  been  ap- 
plied only  as  a  substitute  for  the  presumption 
that  the  law  of  the  other  Jurisdiction  Is  the 
same  as  the  law  of  the  forum,  and  only  when 
that  presumption  would  otherwise  have  pre- 
vailed over  the  presumption  In  favor  of  the 
common  law,  either  because  tbe  courts  of  the 
forum  do  not  indulge  the  latter  presumption 
with  respect  to  any  of  the  states,  or  because 
they  do  not  Indulge  It  with  respect  to  the  par- 
ticular state  In  question.  It  does  not  seem  im- 
probable, however,  that  this  doctrine  will  even- 
tually displace  the  presumption  In  favor  of  the 
common  law,  even  with  respect  to  states  of 
common-law  origin  as  to  which  that  presump- 
tion has  been  hitherto  Indulged  by  many  of  the 
courts.  It  will  be  observed  that  this  doctrine 
is  in  practical  harmony  with  all  those  cases 
which  Indulge  the  presumption  that  the  law  of 
the  other  jurisdiction  is  the  same  as  the  law  of 
the  forum  even  when  the  latter  is  statutory  and 
opposed  to  tbe  common  law.  It  Is  not  inhar- 
monious with  the  decisions  in  those  cases  in 
which  the  common  law  on  the  subject  prevailed 
at  the  forum,  whether  the  presumption  indulged 
was  in  favor  of  the  common  law  or  to  the  effect 
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tbat  the  law  of  the  other  jurisdiction  was  the 
same  as  the  law  of  the  forum,  though,  on  the 
other  hand,  cases  of  this  class  are  not  inharmo- 
nious with  the  presumption  in  favor  of  the  com- 
mon law.  The  only  cases  that  are  squarely  op- 
posed to  the  doctrine  now  under  consideration 
are  those  that  indulge  the  presumption  in  fa- 
vor of  the  common  law  when  the  law  of  the  fo- 
rum upon  the  particular  subject  in  question  is 
statutory,  and  opposed  to  the  common  law. 

As  shown  in  III.  c,  supra,  cases  of  the  lat- 
ter class  are  numerous,  and,  excluding  the  cases 
that  indulge  the  presumption  that  the  law  of  the 
other  state  is  the  same  as  the  law  of  the 
forum  because  the  other  state  is  not  a  com- 
mon-law state,  probably  outnumber  the  cases 
that  indulge  the  presumption  in  favor  of  the 
almilarity  of  laws  and  those  that  apply  the  lew 
fori  without  indulging  any  presumption. 

This  doctrine,  which  applies  the  lem  fori  with- 
out indulging  any  presumption  as  to  the  for- 
eign law,  may  be  applied  without  reference  to 
the  character  or  history  of  the  jurisprudence  of 
the  other  state  or  country  whose  law,  if  proved, 
would  concededly  govern,  and — with  the  ex- 
ception of  the  class  of  questions  considered  in 
the  next  subdivision,  which  are  exceptions  to 
any  general  rule  that  may  be  formulated  on  the 
subject — ^may  be  applied  without  reference  to 
the  nature  of  the  question  involved.  Upon  the 
other  hand,  the  presumption  In  favor  of  the 
common  law  is,  at  best,  of  limited  scope  rela- 
tively to  the  other  jurisdictions,  if  not  with  re- 
spect to  the  nature  of  the  questions,  as  to 
which  it  may  be  indulged ;  and  its  limits  in  this 
respect  are  shifting  and  uncertain.  Moreover, 
this  presumption,  even  when  confined,  as  in 
Missouri,  to  states  previously  subject  to  the  law 
of  England,  Is  often  a  very  violent  one,  and  con- 
trnry  to  the  actual.  If  not  the  judicial,  knowl- 
edge of  the  courts  by  which  It  Is  Indulged.  For 
example,  the  presumption  Indulged  by  the 
courts  of  Missouri,  that  the  common  law  pre- 
vails In  New  York  with  respect  to  the  property 
rights  of  husband  and  wife,  is  certainly  a  very 
yiolent  one.  In  this  particular  instance  It 
would  be  more  In  accordance  with  the  actual 
facts  to  Indulge  the  presumption  that  the  law 
of  New  York  Is  the  same  as  the  statutory  law  of 
Missouri  on  the  subject.  The  latter  presump- 
tion, however,  is  also  a  violent  one  in  many  in- 
atances;  and  for  that  reason  many  of  the 
courts  prefer  the  presumption  in  favor  of  the 
common  law,  even  when  the  law  of  the  forum 
Is  statutory.  If  the  doctrine  under  discussion 
be  adopted,  no  presumption  Is  necessary.  Ac- 
cording to  this  doctrine,  If  the  law  of  the  for- 
eign Jurisdiction  Is  not  proved,  the  law  of  the 
forum  Is  applied,  simply  because  it  is  the  only 
law  before  the  court  bearing  upon  the  sub- 
ject. The  only  alternative — assuming  that  Ju- 
dicial notice  cannot  be  taken  of  the  foreign 
law,  and  that  no  presumption  can  properly  be 
Indulged  with  respect  to  the  same — Is  to  deny 
all  relief  to  the  parties  whose  rights  would 
have  been  determined  by  the  foreign  law  if 
that  had  been  proved ;  and  this  course,  as 
shown  in  III.  e,  infra,  is  taken  In  exceptional 
cases  and  with  respect  to  some  classes  of  ques- 
tions. As  a  general  rule,  however,  the  courts, 
while  not  undertaking  to  guarantee  to  the  par- 
ties the  same  relief  to  which  they  would  be  en- 
titled under  the  proper  foreign  law,  if  proved  in 
the  case,  prefer  to  grant  some  relief  rather  than 
turn  the  parties  out  of  court.  As  already  Rhown. 
the  only  relief  which  It  can  grant  is  tbat  to 
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which  the  parties  would  be  entitled  under  the 
rules  of  the  common  law,  or  under  the  law  of 
the  forum.  The  eflTect  of  the  doctrine  now  un- 
der discussion  is  to  grant  the  same  relief  to 
which  the  parties  would  be  entitled  by  the  law 
of  the  forum,  whether  that  law  Is  the  common 
law,  ur  a  statutory  law  opposed  to  the  com- 
mon law ;  and  this,  too,  without  Indulging  any 
presumption  whatever  as  to  the  foreign  law, 
or  making  any  distinction  as  between  foreign 
Jurisdictions ;  in  other  words,  it  furnishes  a 
general  and  almost  universal  rule,  which  Is 
only  subject  to  certain  exceptions,  discussed  in 
the  next  subdivision,  based  upon  the  distinctive 
or  peculiar  nature  of  the  local  law  of  the  fo- 
rum. 

This  doctrine  has  been  discussed  Independent- 
ly of  the  practically  equivalent  doctrine,  which 
rests  upon  the  presumption  that  the  law  of  the 
other  jurisdiction  is  the  same  as  that  of  the 
forum  whether  the  latter  be  common  law  or 
statutory.  In  order  to  bring  out  the  fact  that  a 
court,  which  regards  as  Insuperable  the  objec- 
tions to  the  presumption  that  the  law  of  'an- 
other jurisdiction  is  the  same  as  the  law  of  the 
forum  when  the  latter  Is  statutory  and  opposed 
to  the  common-law  rule,  is  not  necessarily  driv- 
en to  the  alternative  of  indulging  the  equally  ob- 
jectionable presumption '  that  the  common  law 
prevails  In  the  other  Jurisdiction ;  or  of  refusing 
to  apply  any  substantive  law  at  all;  but  may, 
without  indulging  any  presumption  whatever  as 
to  the  law  of  the  foreign  Jurisdiction,  apply  the 
substantive  rule  of  law  of  the  forum  that  fits 
the  case,  upon  the  ground  that,  by  failing  to 
prove  the  proper  foreign  law,  the  parties  tac- 
itly accept  the  law  of  the  forum,  as  the  arbiter 
of  their  rights  and  obligations. 

e.  Refusal  to  apply  any  aubaianiive  law. 

When  a  right  or  defense  claimed  by  a  party 
properly  depends  upon  the  law  of  another  Ju- 
risdiction, which  Is  not  proved,  the  court  may, 
conceivably,  decline  to  apply  any  substantive 
law  thereto,  and  dispose  of  the  point  by  merely 
applying  the  rule  of  practice  at  the  forum,  to 
the  effect  that  the  party  having  the  affirmative 
must  fail  unless  he  establishes  the  facts  upon 
which  his  right  or  defense  depends ;  in  other 
words,  if  the  right  or  defense  of  a  party  de- 
pends upon  a  foreign  law, — the  existence  and 
provisions  of  which  are  questions  of  fact, — he 
must  prove  that  law  or  be  denied  all  relief  In 
the  premises.  Some  of  the  cases  use  language 
broad  enough  to  Indicate  that  this  Is  the  general 
rule.  Thus,  in  Gunderson  v.  Gunderson,  25 
Wash.  459,  65  Pac.  791,  the  court  said  that  It 
is  a  general  rule  that.  If  one  relies  upon  the 
laws  of  a  foreign  state  or  country,  he  must  al- 
lege In  the  pleading  and  prove  as  facts  what 
those  laws  are.  It  Is  apparent,  however,  that 
the  court  did  not  mean  that,  If  the  party  fails 
to  make  such  proof,  he  must  necessarily  fall  In 
the  action,  but  merely  that  his  rights  in  such 
case  will  be  determined  by  the  law  of  the  forum, 
or  at  least  by  the  common  law,  since  it  held  that. 
In  the  absence  of  proof  of  the  law  of  Oregon 
governing  property  relations  of  husband  and 
wife,  it  would  be  presumed  that  the  law  was  the 
same  as  the  statute  of  Washington  on  the  sub- 
ject. 

I^ach  V.  rillsbury,  15  N.  H.  137,  was  a  pro- 
ceeding by  a  creditor  of  the  father  of  a  person 
who  died  Intestate  in  Louisiana,  to  attach  funds 
<  f  the  estate  In  the  hands  of  a  trustee  upon  the 
ground  that  the  father  of  the  decedent  succeed- 
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ed  thereto.  The  court  held  that  it  could  not  be 
presumed,  in  the  absence  of  evidence  to  that 
effect,  that  the  laws  of  Louisiana  regulating  the 
descent  of  intestate  estates  are  like  the  laws  of 
New  Hampshire,  by  which  the  father  inherits 
the  estate,  if  the  deceased  leayes  no  descend- 
ants. The  conclusion  was  that,  as  the  court 
could  make  no  such  presumption,  there  was  no 
ground  upon  which  the  trustee  could  be  charged. 
But  an  examination  as  a  whole  of  the  cases 
which  have  declined  to  apply  any  substantive 
law  to  a  claimed  right  or  defense  discloses  that 
this  doctrine  applies  only  in  exceptional  cases, 
and  that  as  a  rule  when  the  proper  law  !§  not 
proved,  the  courts  adopt  one  of  the  three  courses 
already  discussed,  namely  :  (1)  Indulge  the  pre- 
sumption that  the  common  law  on  the  point  In 
question  prevails  in  the  other  Jurisdiction;  (2) 
Indulge  the  presumption  that  the  law  of  the 
other  jurisdiction  is  the  same  as  the  law  of  the 
forum ;  (3)  apply  the  law  of  the  forum — i.  «.j 
the  substantive  law  of  the  forum  upon  the 
point  in  question — as  the  only  law  before  the 
court.  For  example,  when  an  action  is  brought 
upon  an  ordinary  commercial  contract  gov- 
erned by  the  law  of  another  Jurisdiction,  the 
court  will  not  ordinarily  deny  the  plaintiff  all 
relief,  if  he  fails  to  prove  the  foreign  law  ap- 
plicable to  the  case ;  but  proceeding  upon  one  or 
the  other  of  the  theories  already  discussed,  will 
either  give  him  such  relief  as  he  would  be  en- 
titled to  by  the  common  law,  or  such  relief  as  he 
would  be  entitled  to  by  the  law  of  the  forum. 

So,  In  case  of  an  action  for  tort  which  would 
create  a  cause  of  action  at  common  law,  it  is 
not  incumbent  upon  the  plaintiff  to  prove,  in 
the  first  Instance,  that  the  lex  loci  delicti  cre- 
ates such  a  cause  of  action ;  If  it  does  not,  that 
is  a  matter  of  defense.  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Dickey,  1  Kan.  App.  770,  41  Pac.  1070; 
Mexican  C.  R.  Co.  v.  Mitten,  13  Tex.  Civ.  App. 
653,  36  S.  W.  282 ;  Mackey  v.  Mexican  C.  R.  Co. 
78  N.  Y.  Supp.  966;  "Wooden  v.  Western  N. 
Y.  &  P.  R.  Co.  126  N.  Y.  10,  13  L.  R.  A.  458,  22 
Am.  St.  Rep.  803,  26  N.  E.  1050.  See  also,  Mac- 
Carthy  v.  Whitcomb,  110  Wis.  113,  85  N.  W. 
707,  infra. 

When,  however,  the  plaintiff's  cause  of  ac- 
tion is  not  one  which  Is  recognized  at  common 
law,  but  is  one  which,  if  it  exist  at  all,  is 
created  by  statute,  it  is  incumbent  upon  the 
plaintiff,  in  the  first  Instance,  to  prove  that 
there  is  such  a  statute  in  the  foreign  Jurisdic- 
tion, even  though  there  be  such  a  statute  at  the 
forum ;  and  this  seems  to  be  true  whether  the 
courts  of  the  forum,  in  general  indulge  the  pre- 
sumption in  favor  of  the  common  law  or  the 
presumption  that  the  law  of  another  state  is 
the  same  as  the  law  of  the  forum,  be  the  latter 
statutory  or  common  law.  Cases  of  the  class 
under  consideration  are,  therefore,  an  exception 
to  the  rule  last  referred  to. 

No  presumption  will  be  indulged  in  an  ac- 
tion for  negligent  homicide  occurring  In  another 
state,  that  there  is  a  statute  in  that  state  simi- 
lar to  the  statute  of  the  forum  creating  a  cause 
of  action  for  death.  Selma,  R.  &  D.  R.  Co.  v. 
Lacy,  43  Oa.  461  (Ala.)  ;  Louisville  &  N.  R. 
Co.  V.  Williams,  113  Ala.  402,  21  So.  938;  State 
use  of  Allen  v.  Pittsburgh,  &  C.  R.  Co.  45  Md. 
41  ;  Myers  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  69 
Minn.  476,  65  Am.  St.  Rep.  579,  72  N.  W.  694  ; 
Leonard  v.  Columbia  Steam  Nav.  Co.  84  N.  Y. 
48,  3H  Am.  Rep.  481 ;  McDonald  v.  Mai  lory,  77 
N.  Y.  646,  83  Am.  Rep.  664;  Wooden  v.  West- 
ern N.  Y.  &  P.  R.  Co.  126  N.  Y.  10,  13  L.  R.  A. 
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458,  22  Am.  St  Rep.  803,  26  N.  E.  1050.  It 
will  be  observed  by  referring  to  III.  c,  supra, 
that  the  respective  states  in  which  the  casen 
last  cited  were  decided  adhere,  in  general,  to 
the  presumption  in  favor  of  the  common  law, 
even  when  the  common  law  on  the  subject  has 
been  displaced  by  statute  at  the  forumv  These 
decisions,  therefore,  might  properly  be  referred 
to  that  general  presumption,  since  there  was  no 
action  at  common  law  for  a  negligent  homicide. 
It  is  apparent,  however,  from  the  language 
used  In  these  cases,  that,  even  if  the  courts  had 
been  committed  to  the  general  presumption  that 
the  law  of  another  state  is  the  same  as  that 
of  the  forum,  they  would  have  made  an  ex- 
ception in  case  of  a  statute  of  the  forum  cre- 
ating causes  of  action  which  did  not  exist  at 
common  law;  and  it  will  be  observed  that  in 
Wisconsin,  where  the  presumption  that  the  law 
of  another  state  is  the  same  as  that  of  Wiscon- 
sin is  generally  Indulged,  whether  the  latter  be 
common  law  or  statutory,  the  court,  in  Mac- 
Carthy  v.  Whitcomb,  110  Wis.  113,  85  N.  W. 
707,  while  indulging  the  presumption  that  the 
law  of  Illinois  was  similar  to  the  statute  of  Wis- 
consin abolishing  the  fellow-servant  rule  In  cer- 
tain cases,  distinguishes  such  a  statute  from  one 
which  creates  a  cause  of  action  for  death,  and 
clearly  implies  that  no  presumption  would  be 
indulged  with  respect  to  a  -statute  of  the  lat- 
ter kind. 

The  doctrine  which  operates  to  deny  all  re- 
lief to  a  party  whose  rights  properly  depend  up- 
on a  foreign  law,  unless  he  proves  that  law,  is 
also  sometimes  applied  to  aflSrmative  defenses. 
Thus,  even  those  courts  which  generally  Indulge 
the  presumption  that  th«  law  of  the  other  state 
is  the  same  as  the  law  of  the  forum,  even  when 
the  latter  is  statutory,  refuse  to  indulge  such 
presumption  with  respect  to  a  statute  which, 
like  a  usury  statute,  creates  a  penalty  or  for- 
feiture. Hubble  V.  Morristown  Land  &  Improv. 
Co.  95  Tenn.  585,  32  S.  W.  965 ;  Bird  v.  01m- 
stead  (Tenn.  Ch.  App.)  53  S.  W.  978;  Allen- 
West  Commission  Co.  v.  Carroll,  104  Tenn.  489, 
58  S.  W.  314 ;  Hull  v.  Augustine,  23  Wis.  383. 
See  also  Phelps  v.  American  Sav.  &  L.  Asso.  121 
Mich.  343,  80  N.  W.  120 ;  Walte  v.  Bartlett,  63 
Mo.  App.  378 ;  Van  Auken  v.  Dunning,  81  Pa. 
464, — supra.  III.  c. 

In  Mutual  Home  &  Sav.  Asso.  v.  Worz,  67 
Kan.  506,  73  Pac.  116,  however,  the  court  up- 
held the  plea  of  usury  to  a  building  and  loan 
association  contract,  even  upon  the  assumption 
that  it  was  a  Missouri  contract,  upon  the 
ground  that,  in  the  absence  of  proof  to  the  con- 
trary, the  statute  of  Missouri  relating  to  usury 
would  be  presumed  to  be  similar  to  the  stat- 
ute of  Kansas.  It  appears,  however,  that  the 
court  was  of  the  opinion  that  the  contract  was  a 
Kansas  contract,  and  was  properly  governed  by 
the  law  of  that  state. 

Of  course,  in  states  which  are  committed  to 
the  presumption  in  favor  of  the  common  law, 
the  plea  of  usury  may  be  defeated  by  indulging 
the  presumption  in  favor  of  the  common  law, 
since  there  was  no  usury  at  common  law.  (See 
Smith  V.  Muncie  Nat.  Bank,  29  Ind.  168.)  In 
some  cases  the  same  result  as  regards  usury  Is 
attributed  to  the  presumption  in  favor  of  the 
validity  of  a  contract.  See  Flournoy  v.  First 
Nat.  Bank,  79  Ga.  810,  2  S.  E.  547 ;  Graven  v. 
Bates,  96  Ga.  78,  23  S.  E.  202 ;  Leake  v.  Bergen, 
27  N.  J.  Bq.  360;  Columbian  Bldg.  &  L.  Asso. 
V.  Rice,  68  8.  C.  236,  47  S.  B.  63, — supra, 
III.  c. 
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The  exception,  in  case  of  a  statute  of  the  fo- 
rum creating  a  penalty  or  forfeiture,  to  the  gen- 
eral rule  adopted  in  many  of  the  states,  that 
the  law  of  another  state  will  be  presumed  to  be 
the  same  as  the  law  of  the  forum  whether  the 
latter  Is  common  law  or  statutory,  applies  to 
other  defenses,  as  well  as  to  the  defense  of 
usury.  Thus,  the  court  in  Schoenberg  v.  Adler, 
lOS  Wis.  645,  81  N.  W.  105S,  applying  this 
exception,  held  that  there  was  no  presumption 
that  there  was  a  law  in  another  state  like  the 
statute  of  Wisconsin  declaring  that  all  con- 
tracts resting  in  whole  or  in  part  upon  gam- 
bling transactions  shall  be  void.  See  also  Bart- 
lett  y.  Collins,  109  Wis.  477.  83  Am.  St  Rep. 
928,  85  N.  W.  703. 

So  the  court  in  Western  U.  Teleg.  Co.  ▼. 
Way,  83  Ala.  542,  4  So.  844,  although  unable 
to  indulge  the  presumption  In  favor  of  the 
common  law,  declined  to  indulge  the  presump- 
tion that  the  law  of  Germany,  like  the  law  of 
Alabama,  invalidates  ^'future"  contracts  not 
contemplating  actual  delivery. 

In  Flagg  V.  Baldwin,  38  N.  J.  Eq.  219.  48  Am. 
Rep.  308,  a  similar  result  was  reached,  though 
it  was  referred  in  this  case  to  the  general  pre- 
sumption In  favor  of  the  common  law,  not- 
withstanding that  the  common  law  on  the  sub- 
ject had  been  changed  by  statute  In  New  Jer- 
sey. 

But  see  Harvey  v.  Merrill,  150  Mass.  1,  5 
L.  R.  A.  200,  15  Am.  St.  Rep.  159,  22  N.  E.  49, 
supra.  III.  c,  which  reaches  a  contrary  result 
as  to  this  class  of  contracts  by  indulging  the 
presumption  In  favor  of  the  common-law  rule 
as  held  in  Massachusetts. 


So  O'Rourke  v.  O'Rourke,  48  Mich.  58,  4  N. 
W.  531,  refused  to  indulge  the  presumption  that 
there  was  a  statute  in  New  York  like  that  of 
Michigan  invalidating  contracts  made  on  Sun- 
day. 

And  Adams  v.  Gay,  19  Vt.  358,  expressly  re- 
fused to  indulge  the  presumption  that  there  was 
a  law  in  New  Hampshire  like  that  of  Vermont 
invalidating  contracts  made  on  Sunday. 

A  contrary  decision  was  rendered  In  Brimhall 
V.  Van  Campen,  8  Minn.  13,  Gil.  1,  82  Am.  Dec. 
118,  with  reference  to  Sunday  laws;  but  this 
case  has  been  overruled.  See  tupra  subdivision 
III.  c. 

In  Hill  V.  Wilker,  41  Ga.  449,  5  Am.  Rep. 
540,  the  court  said  that  It  would  be  presumed 
that  the  law  of  Kansas  where  the  contract  In 
suit  was  made  was  the  same  as  that  of  Georgia, 
and  invalidated  contracts  made  on  Sunday.  The 
court  said  In  support  of  this  position :  "We  are 
sustained  in  this  presumption  by  the  fact  that 
a  contrary  view  would  suppose  the  people  of 
Kansas  to  have  annulled  the  decalogue,  and 
to  have  permitted  by  law  the  disregard  of  Chris- 
tian obligations." 

Sayre  v.  \^eeler,  32  Iowa,  559,  also  indulged 
the  presumption  that  the  law  of  Missouri,  like 
the  statute  of  Iowa,  renders  contracts  made  on 
Sunday  void. 

In  Thompson  v.  Ketcham,  8  Johns.  189,  5  Am. 
Dec.  332,  It  was  held  that.  If  defendant,  whose 
contract  was  governed  by  the  law  of  Jamaica, 
relied  upon  the  defense  of  infancy,  he  must  show 
that  Infancy  is  a  defense  by  the  law  of  that 
country.  G.  H.  P. 
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WICHITA    GAS,    ELECTRIC    LIGHT,    & 
POWER  COMPANY. 


( 


Kan. 


) 


*A  corporation,  enflraared  in  the  bn«i- 
ne««  of  ffeneratins  and  farnishinff 
electricity  for  public  and  private  n«e, 

leased  to  a  rival  corporation  in  the  city,  for 
a  period  of  ten  years,  machinery  and  appli- 
ances uped  in  generating  electricity,  obligat- 
ing itself  by  the  provisions  of  said  lease  not 
to  engage  In  the  business  of  furnishing  elec- 
tric light  and  power  to  public  or  private  con- 
sumers in  the  city  during  said  period,  and 

^Headnote  by  Atkinsox,  J. 


NOTB. — For  other  cases  In  this  series  as  to 
validity  of  contracts  In  restraint  of  trade  when 
selling  business,  see  Western  Wooden  Ware  Asso. 
V.  Starkey,  11  L.  R.  A.  503;  Gamewell  Fire 
Alarm  Teleg.  Co.  v.  Crane,  22  L.  R.  A.  673,  and 
note;  Cowan  v.  Falrbrother,  32  L.  R.  A.  829; 
Lufkin  Rule  Co.  y.  Fringeli,  41  L.  R.  A.  185 ; 
Anchor  Electric  Co.  v.  Hawks,  41  L.  R.  A.  189 ; 
Trenton  Potteries  Co.  v.  Ollphant,  46  L.  R.  A. 
255 ;  Steichen  v.  Fehlelsen,  51  L.  R.  A.  412 ; 
Pohlman  v.  Dawson,  54  L.  R.  A.  913 ;  and 
Swlgert  V.  Tilden,  63  L.  R.  A.  608. 
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not  to  dispose  of  any  of  its  property,  machln- 
ery,  or  appliances  retained  by  it  for  produc- 
ing or  generating  in  said  city  electric  light 
and  power.  Held,  In  an  action  on  said  lease 
to  recover  rents  from  the  lessee,  that  the 
lease  Is  In  contravention  of  public  policy,  and 
that  no  action  to  recover  rents  can  be  main- 
tained thereon  by  the  lessor  or  its  assignee. 

(May  7,  1904). 

ERROR  to  the  District  Court  for  Sedg- 
wick County  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought  to 
enforce  payment  of  rent  alleged  to  be  due 
and  unpaid.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Thomas  B.  DITall,  Ko«  Harris, 
and  J.  V.  Dansherty,  for  plaintiiT  in 
error : 

The  public  policy  of  the  state  must  be 
determined  from  its  Constitution,  laws,  and 
judicial  decisions. 

From  Bemis  v.  Becker,  1  Kan.  227,  to 
Hardy  v.  Jones,  63  Kan.  8,  88  Am.  St.  Rep. 
223,  64  Pac.  969,  it  has  never  been  the 
policy  of  this  court  to  encourage  frauds 
by  releasing  the  fraudulent  party  from  the 
obligations  of  his  contract. 

The   stipulation  in   the   lease   is  not  in 
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violation  of  any  statute,  Federal  or  state. 
To  justify  the  court  in  sustaining  the  de- 
murrer it  must  appear  from  the  petition 
that  the  lease  or  contract  is  malum  in  se, 
or  malum  prohihiium. 

The  leased  property  has  earned  the 
amounts  set  forth  in  the  said  several  oauses 
of  action ;  the  contract  has  thus  hee9  execut- 
ed so  far  as  the  amounts  due  are  concerned; 
it  must  follow  then,  even  if  the  considera- 
tion of  the  lease  was  illegal,  a  recovery  can 
be  had. 

Hardy  v.  Jones,  63  Kan.  8,  88  Am.  St. 
Rep.  223,  64  Pac.  969;  Evans  v.  Trenton, 
24  N.  J.  L.  764;  Detroit  v.  Redfield,  19  Mich. 
376;  Boggs  v.  Caldwell  County,  28  Mo.  586; 
Oarrett  v.  Boone  County,  92  Ind.  518; 
Spearman  v.  Tewarkana,  68  Ark.  348,  22  L. 
R.  A.  855,  24  S.  W.  883;  United  States  v. 
Brindle,  110  U.  S.  688,  28  L.  ed.  286,  4  Sup. 
Ct.  Rep.  180;  Brown  v.  Atchison,  39  Kan. 
37,  7  Am.  St.  Rep.  515,  17  Pac.  465. 

The  plaintiff  in  this  action  has  agreed  to 
do  no  unlawful  thing;  it  is  the  owner  of  the 
property,  and,  as  such,  is  entitled  to  have 
the  value  of  the  use  of  the  property,  and 
might  recover  for  its  destruction. 

MoKinney  v.  Andrews,  41  Tex.  363. 

It  would  be  grossly  unjust,  and  inequi- 
table to  permit  the  defendant  in  error  to 
evade  its  obligation,  and  thus  get  something 
for  nothing  on  the  ground  that  it,  as  it 
claims,  engaged  in  a  transaction  volunta- 
rily and  knowingly  that  might  be  in  viola- 
tion of  some  rule  of  public  policy.  To  per- 
mit the  defendant  in  error  to  make  such  a 
defense  is  permitting  it  to  use  the  rule  it 
invokes  to  accomplish  a  fraud,  rather  than 
prevent  it. 

Wonsettlcr  v.  Lee,  40  Kan.  367,  19  Pac. 
862;  Kansas  d  N.  M,  Land  d  Cattle  Co.  v. 
Thompson,  67  Kan.  792,  48  Pac.  34;  Pull- 
man's Palace  Car  Co,  v.  Central  Transp. 
Co,  171  U.  S.  138,  43  L.  ed.  108,  18  Sup.  Ct. 
Rep.  808;  Bath  Gaslight  Co.  v.  Claffy,  151 
N.  Y.  24,  36  L.  R.  A.  0G4,  45  N.  E.  390; 
Alexandria,  A.  d  Ft,  8,  R,  Co,  v.  Johnson, 
58  Kan.  175,  48  Pac.  847;  Blue  Rapids 
Opera  House  Co.  v.  Mercantile  Bldg,  d  L, 
Asso.  59  Kan.  778,  Appx.,  63  Pac.  761; 
Greenville  Compress  d  Warehouse  Co.  v. 
Planters*  Compress  d  Warehouse  Co.  70 
Miss.  669,  35  Am.  St.  Rep.  681,  13  So. 
879;  Vought  v.  Eastern  Bldg.  d  L.  Asso. 
172  N.  Y.  608,  92  Am.  St.  Rep.  761,  66  N. 
E.  496 ;  Carson  City  Sav.  Bank  v.  ^Carson 
City  Elevator  Co.  90  Mich.  550,  30  Am.  St. 
Rep.  454,  61  N.  W.  641 ;  Brunfunck  Gaslight 
Co.  V.  United  Gas,  Fuel,  d  Light  Co.  85  Me. 
632,  36  Am.  St.  Rep.  385,  27  Atl.  525. 

Messrs.  Houston  Sb  Brooks,  for  de- 
fendant in  error: 

Tlie  modem  rule  that  contracts  between 
private  individuals  in  partial  restraint  of 
67  L.  R.  A. 


trade,  based  upon  sufficient  consideration 
and  reasonable  in  their  scope  and  operation, 
are  not  void,  does  not  apply  to  corporations 
engaged  in  furnishing  that  which  is  a  mat- 
ter of  public  concern  to  the  inhabitants  of 
a  city. 

Chicago  Gaslight  d  Coke  Co.  v.  Peoples 
Gaslight  d  Coke  Co.  121  111.  630,  2  Am.  St. 
Rep.  124,  13  N.  £.  169;  Greenhood,  Pub. 
Pol.  Rule  DLVi.  1st.  ed.  p.  672. 

The  common  law  will  not  permit  persons 
to  obligate  themselves  by  a  contract  either 
to  do  or  not  to  do  a  particular  thing  when 
the  thing  to  be  done  or  omitted  is  in  any 
degree  injurious  to  the  public. 

West  Virginia  Transp,  Co,  v.  Ohio  River 
Pipe  Line  Co,  22  W.  Va.  617,  46  Am.  Rep. 
527;  Western  U.  Teleg.  Co.  v.  American  V. 
Teleg,  Co.  65  Ga.  160,  38  Am.  Rep.  781; 
Raymond  v.  Leavitt,  46  Mich.  447,  41  Am. 
Rep.  170,  9  N.  W.  625;  Stewart  v.  Erie  d 
W,  Transp.  Co.  17  Minn.  396,  Gil.  348; 
Wright  v.  Ryder,  36  Cal.  342,  95  Am.  Dec. 
186;  Morris  Run  Coal  Co.  v.  Barclay  CoaV 
Co.  68  Pa.  173,  8  Am.  Rep.  159;  Atchesofi 
V.  Mallon,  43  N.  Y.  149,  3  Aul  Rep.  678; 
Hooker  v.  Vandewater,  4  Denio,  349,  47 
Am.  Dec.  258;  Arnot  v.  Pittston  d  E,  Coal 
Co.  68  N.  Y.  658,  23  Am.  Rep.  190;  ^T^ati- 
ton  V.  Alien,  5  Denio,  434,  49  Am.  Dec.  282; 
Saratoga  County  Bank  v.  King,  44  N.  Y. 
87 ;  Anderson  v.  Jett,  89  Ky.  375,  6  L.  R.  A. 
390,  12  S.  W.  670;  Firemen's  Charitable 
Asso.  V.  Berghaus,  13  La.  Ann.  209. 

Whatever  tends  to  prevent  competition 
between  those  engaged  in  a  public  employ- 
ment or  business,  impressed  with  a  public 
character,  is  opposed  to  public  policy,  and 
therefore  unlawful. 

People  ex  rel.  Pedbody  v.  Chicago  0a9 
Trust  Co.  130  111.  268,  8  L.  R.  A.  605,  17 
Am.  St.  Rep.  319,  22  N.  E.  798;  Qihhs  v. 
Consolidated  Gas  Co.  130  U.  S.  396,  32  L. 
ed.  979,  9  Sup.  Ct.  Rep.  653;  Greenhood, 
Pub.  Pol.  1st  ed.  643-^55,  670-672;  Chi- 
cago Gaslight  d  Coke  Co.  v.  People's  Gas- 
light d  Coke  Co.  121  HI.  630,  2  Am.  St.  Rep. 

124,  13  N.  £.  169. 

If  the  contracting  parties  are  not  engaged 
in  a  quasi  public  business,  yet  are  handling 
a  conunodity  of  common  utility,  or  of  coni- 
mon  consumption  or  use  among  the  people, 
a  contract  which  tends  to  create  a  monopoly 
is  void  as  against  public  policy. 

Tuscaloosa  Ice  Mfg.  Co.  v.  Williams,  127 
Ala.  110,  50  L.  R.  A.  175,  85  Am.  St.  Rep. 

125,  28  So.  669;  Clark  v.  Needham,  125 
Mich.  84,  61  L.  R.  A.  785,  84  Am.  St.  Rep. 
559,  83  N.  W.  1027;  Gulp  v.  Love,  127  N. 
C.  467,  37  S.  E.  476;  Cummings  v.  Union 
Blue  Stone  Co.  164  N.  Y.  401,  52  L.  R.  A. 
262,  79  Am.  St.  Rep.  655,  58  N.  E.  525; 
Chapin  v.  Brown  Bros.  83  Iowa,  156,  12  L. 
R.  A.  428,  32  Am.  St.  Rep.  297,  48  N.  W. 
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1074;  Bishop  y.  Palmer,  146  Mass.  469, 
4  Am.  St.  Rep.  339,  16  N.  E.  299;  Saratoga 
County  Bank  v.  King,  44  N.  Y.  87;  Setter 
V.  Alvey,  15  Kan.  157. 

A  corporation  cannot  disable  itself  from 
performing  the  public  duties  which  it  has 
undertaken,  and  by  agreement  compel  it- 
self to  make  public  accommodation  or  con- 
venience subservient  to  its  private  interests. 

Oibhs  V.  Consolidated  Oas  Co.  130  U.  R. 
396,  32  L.  ed.  979,  9  Sup.  Ct.  Rep.  553; 
Thomaa  v.  West  Jersey  R,  Co.  101  U.  S. 
83,  25  L.  ed.  952;  People  ex  rel.  Peabody 
V.  Chicago  Oas  Trust  Co.  130  111.  268,  8 
L.  R.  A.  497,  17  Am.  St.  Rep.  319,  22  N.  E. 
798;  Viaalia  Oas  d  Electric  Light  Co.  v. 
8ims,  104  Cal.  326,  43  Am.  St.  Rep.  105, 
37  Pac.  1042;  Morawetz,  Priv.  Corp.  2d 
ed.   §  656. 

A  corporation  cannot  lease  or  alienate 
any  franchise  or  any  property  necessary  to 
perform  its  obligations  and  duties  to  .the 
state  without  legislative  power. 

Black  v.  Delodcare  d  R.  Canal  Co.  22  N. 
J.  £q.  130;  Stockton  v.  Central  R.  Co.  50 
N.  J.  Eq.  52,  17  L.  R.  A.  97,  24  Atl.  964 ;  1 
Clark  &  M.  Priv.  Corp.  §  177;  7  Am.  A  Eng. 
Knc.  Law,  p.  747;  State  v.  Nebraska  Dis- 
tilling Co.  29  Neb.  700,  46  N.  W.  160;  State 
ex  rel.  Snyder  v.  Portland  Natural  Oas  d 
Oil  Co.  153  Ind.  483,  53  L.  R.  A.  413,  74 
Am.  St.  Rep.  314,  53  N.  E.  1089;  Thomas 
V.  West  Jersey  R.  Co.  101  U.  S.  71,  25  L. 
ed.  950. 

The  contract  in  suit  is  in  violation  of 
chapter  265  of  the  laws  of  1897,  known  as 
the  anti-trust  law. 

Texas  d  P,  Coal  Co.  v.  Lawson,  89  Tex. 
394,  32  S.  W.  871,  34  S.  W.  919;  Harding 
y.  Amerioan  Olucose  Co.  182  111.  551,  64 
L.  R.  A.  738,  74  Am.  St.  Rep.  189,  55  N.  E. 
599;  San  Antonio  Oas  Co.  v.  State,  22  Tex. 
Civ.  App.  118,  54  S.  W.  291;  Texas  Brewing 
Co.  V.  Templeman,  90  Tex.  277,  38  S.  W. 
27;  Fuqua  v.  Pabst  Bretcing  Co.  90  Tex. 
298,  35  L.  R.  A.  241,  38  S.  W.  29,  750. 

No  court,  either  of  law  or  equity,  will 
lend  its  assistance  to  give  effect  to  a  con- 
tract void  as  against  public  policy. 

Setter  v.  Alvey,  15  Kan.  157;  Ainsuforth 
T.  Miller,  20  Kan.  222;  Oerlach  v.  Skinner, 
34  Kan.  86,  55  Am.  Rep.  240,  8  Pac.  257; 
Korman  v.  Henry,  32  Kan.  49,  343,  3  Pac. 
764,  4  Pac.  262 ;  Hinnen  v:  Nexoman,  35  Kan. 
709,  12  Pac.  144;  Bartle  v.  Nutt,  4  Pet.  184, 
7  L.  ed.  825;  Mayes  v.  Cherokee  Strip  Live 
Stock  Asso.  58  Kan.  716,  51  Pac.  215;  Hal- 
lam  V.  Huffman,  5  Kan.  App.  303,  48  Pac. 
602;  Armstrong  v.  Toler,  11  Wheat.  278, 
6  L.  ed.  473;  Sheldon  v.  Pruessner,  52  Kan. 
589,  22  L.  R.  A.  709,  35  Pac.  201 ;  McBlair 
V.  Oibbes,  17  How.  236,  15  L.  ed.  134;  Oould 
V.  Kendall,  15  Neb.  549,  19  N.  W.  483; 
Chicago,  M,  d  St.  P.  R.  Co.  v.  Wabash,  St. 
67  L.  R.  A. 


L.  d  P.  R.  Co.  4  Inters.  Com.  Rep.  578,  fr 
C.  C.  A.  659,  27  U.  S.  App.  1,  61  Fed.  993; 
Shipley  v.  Reasoner,  80  Iowa,  548,  45  N.  W^ 
1077;  Robinson  v.  Patterson,  71  Mich.  141, 
39  N.  W.  21;  Richardson  v.  Buhl,  77  Mich. 
632,  6  L.  R.  A.  457,  43  N.  W.  1102;  Burck 
V.  Abbott,  22  Tex.  Civ.  App.  216,  54  S.  W. 
315;  McMullen  v.  Hoffman,  174  U.  S.  639,. 
43  L.  ed.  1117,  19  Sup.  Ct.  Rep.  839;  Cans- 
ler  V.  Penland,  125  N.  C.  578,  48  L.  R.  A. 
441,  34  S.  E.  683;  Oscanyan  v.  Winchester 
Repeating  Artns  Co.  103  U.  S.  261,  26  L.  ed. 
539;  Bowman  v.  Phillips,  41  Kan.  364,  3^ 
L.  R.  A.  031,  13  Am.  St.  Rep.  292,  21  Pac. 
230. 

Atkinsoiiy   J.,  delivered  the   opinion  of 
the  court: 

On  the  14th  day  of  May,  1897,  the  Wich- 
ita Electric  Railway  &  Light  Company,  a 
corporation  under  the  laws  of  Kansas,  with 
its  place  of  business  at  the  city  of  Wichita, 
entered  into  a  contract  or  lease  in  writings 
with  the  Wichita  (Jas,  Electric  Light,  dt 
Power  Company,  a  corporation  under  the 
laws  of  Kansas,  with  its  place  of  business- 
at  the  city  of  Wichita.  By  the  terms  of  the- 
contract  or  lease  the  former  leased  to  the 
latter  for  a  period  of  ten  years,  at  an  an- 
nual rental  of  $3,000,  payable  semiannually, 
certain  machinery  and  appliances,  in  the 
city  of  Wichita,  adapted  to  and  used  by 
the  lessor  for  the  purpose  of  generating 
electricity  for  light,  heat,  and  power.  Onr 
the  20th  day  of  March,  1900,  the  Keene  Syn- 
dicate, a  corporation,  purchased  of  the  les- 
sor, the  Wichita  Electric  Railway  &  Light 
Company,  the  property  included  in  and  cov- 
ered by  said  lease,  and  also  its  interest  in- 
said  lease,  taking  a  written  assignment 
thereof.  The  lessee,  the  Wichita  Gas,  Elec- 
tric Light,  &  Power  Company,  being  in  de- 
fault of  three  years'  rent  in  August,  1900; 
the  Keene  Syndicate,  as  assignee  of  the- 
Wichita  Electric  Railway  &  Light  Company, 
commenced  its  action  in  the  district  court 
of  Sedgwick  county  to  recover  the  rent,  the 
amount  claimed  due  it  from  the  lessee.  The 
petition  of  plaintiff  presented  seven  causes 
of  action,  and  attached  thereto  was  a  ropy 
of  the  said  written  contract  or  lease.  The 
first  six  causes  of  action  were  each  a  spe- 
cific claim  for  recovery  upon  one  of  the- 
semiannual  payments  of  rent.  Each  cause 
of  action  made  reference  to  said  contract  or 
lease,  and  made  it  a  part  thereof.  The 
seventh  and  last  cause  of  action  in  the  pe- 
tition was  by  plaintiff  intended  to  state  ir 
claim  for  recovery  of  defendant  u|)on  a 
quantum  meruit  for  the  use  of  the  machin- 
ery delivered  to  defendant  under  the  lease,, 
and  by  defendant  received  and  used.  Tliis 
laAt  or  seventh  cause  of  action  made  ref- 
erence to  the  preceding  causes   of  action,. 
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adopted  portions  of  each,  and  made  them  a 
part  thereof,  which  adoption  had  the  effect 
to  include  also  in  the  seventh  cause  of  ac- 
tion the  contract  or  lease  attached  to  and 
made  a  part  of  the  petition.  The  seventh 
cause  of  action  became  thereby  also  an  ac- 
tion for  recovery  on  the  contract  or  lease, 
and  not  a  cause  of  action  for  recovery  on 
a  quantum  meruit,  as  was  contemplated  by 
plaintiff.  Defendant  filed  a  demurrer  to 
the  petition,  which  was  sustained  by  the 
court.  Plaintiff  elected  to  stand  upon  itp 
petition,  and  judgment  was  entered  against 
it  for  costs.    Plaintiff  brings  error. 

Does  the  petition  on  its  face  disclose  a 
cause  of  action, — a  right  of  plaintiff  to  re- 
cover from  defendant?  It  is  charged  by  de- 
fendant that  the  petition  discloses  the  con- 
tract or  lease  sued  upon  to  be  against  pub- 
lic policy  and  void.  The  district  court 
found  the  contract  sued  upon  to  be  void 
for  that  reason.  Whether  or  not  the  peti- 
tion on  its  face  disclosed  the  contract  or 
lease  to  be  against  public  policy  and  void  is 
the  only  question  before  us  for  our  determi- 
nation. The  petition  of  plaintiff,  by  its  aver- 
ments, in  addition  to  embodying  the  facts 
above  stated  with  reference  to  location,  cor- 
porate existence,  the  execution  of  the  lease, 
the  leasing  of  the  machinery  for  the  term 
and  consideration  mentioned,  and  the  as- 
signing of  the  lease  by  the  lessor  to  plain- 
tiff, may  fairly  be  said  to  also  disclose,  by 
its  averments,  that  the  lessor  and  the  lessee, 
at  the  time  the  lease  was  entered  into,  were 
rival  public  utility  corporations,  in  the  city 
of  Wichita,  engaged  in  generating  and  fur- 
nishing electricity  for  public  and  private 
use  for  light,  heat,  and  power.  The  peti- 
tion also,  in  substance,  avers  that  the  as- 
signor of  plaintiff,  the  Wichita  Electric  Rail- 
way dt  Light  Company,  had  delivered  to 
defendant  all  the  property  described  in  the 
lease,  under  and  by  virtue  of  said  lease, 
and  had  duly  performed  all  the  conditions, 
agreements,  and  stipulations  in  said  lease 
to  be  by  it  performed.  The  contract  or 
lease,  attached  to  and  made  a  part  of  the 
petition,  and  upon  which  the  action  for  re- 
covery is  based,  contains  the  following  lan- 
guage: ''The  said  first  party  hereby  binds 
and  obligates  itself  not  to  engage  in  the 
'business  of  furnishing  electric  light  and 
power  to  private  or  public  consumers  within 
the  city  of  Wichita,  during  the  period  cov- 
ered by  this  agreement,  except  for  the  pur- 
pose of  operating  the  street  railway  now 
o^vned  by  the  first  party,  and  said  first 
party  furthermore  agrees  not  to  dispose  of 
any  of  the  apparatus,  machinery,  appli- 
ances, etc.,  retained  by  it,  for  producing  or 
generating  electric  light  and  power  in  said 
city  of  Wichita."  The  above  language  quot- 
-ed  from  the  contract  or  lease,  applied  to 
67  L  R.  A. 


and  construed  with  the  averments  of  the  pe- 
tition of  which  the  contract  or  lease  formed 
a  part,  fairly  discloses  that  the  lessor  ob- 
ligated itself  not  to  engage  in  the  business 
of  furnishing  electric  light  and  power  to 
private  and  public  consumers  within  the  city 
of  Wichita  during  the  period  of  ten  years 
covered  by  the  lease,  and  further  agreed 
that  during  said  period  of  ten  years  it  would 
not  dispose  of  any  of  its  machinery  or  ap- 
pliances, retained  by  it,  for  the  purpose  of 
being  used  to  generate  electric  light  and 
power  in  the  city  of  Wichita.  The  effect  of 
which,  if  carried  out,  would  be  that  the 
lessor,  for  said  period  of  ten  years,  would 
abandon  the  exercise  of  its  corporate  power 
to  generate  and  furnish  electric  light  and 
power  for  public  and  private  use  in  the  city 
of  Wichita,  withdraw  itself  from  the  field 
of  competition  with  the  lessor,  its  former 
competitor  in  the  business,  for  said  period 
of  ten  years,  and  refrain  from  the  sale  of 
property  to  others  who  might  thereby  be- 
come competitors  of  the  lessor  in  the  said 
field  of  competition  during  said  period  of 
ten  years.  But  it  is  not  necessary,  for  the 
determination  of  this  case,  to  inquire  wheth- 
er the  effect  of  the  agreement  between  the 
lessor  and  the  lessee  was  in  fact  detri- 
mental to  the  city  of  Wichita  or  its  citizens. 
The  inquiry  should  be,  and  the  true  rule  is, 
that  agreements  which,  in  their  necessary 
or  contemplated  operation  upon  the  actions 
of  the  parties  to  them,  tend  to  restrain 
their  natural  rivalry  and  competition,  and 
thus  to  result  in  the  disadvantage  of  the 
public  or  of  third  parties,  are  against  the 
principles  of  sound  public  policy,  and  con- 
sequently void.  Atcheson  v.  Gallon,  43  N. 
Y.  147,  3  Am.  Rep.  678. 

In  Western  Wooden-Ware  Aa60,\\8tarkey, 
84  Mich.  76,  11  L.  R.  A.  603,  22  Am.  St.  Rep. 
686,  47  N.  W.  604,  an  action  to  enjoin  the 
association  from  engaging  in  a  certain  busi- 
ness, and  from  using  certain  premises  in 
carrying  on  said  business,  in  violation  of  a 
contract  with  plaintiff,  which  contract  pro- 
vided that  the  association  would  not  engage 
in  or  carry  on  the  business  in  controversy 
for  a  period  of  five  years,  and  would  not 
within  said  period  use  the  said  premises  or 
sell  them,  or  permit  them  to  be  sold  or  used, 
without  the  consent  of  plaintiff,  the  court 
denied  the  injunction,  and  held  the  con- 
tract void  as  against  public  policy.  Re- 
ferring more  particularly  to  that  feature  of 
the  case  wherein  the  association  had  con- 
tracted not  to  use  or  permit  the  premises 
to  be  used,  nor  sell  the  premises  for  use, 
in  competition  with  plaintiff,  an  element 
in  that  case  not  unlike  one  of  the  elements 
in  the  case  at  bar,  Mr.  Justice  Long,  speak- 
ing for  the  court,  said:  ''In  the  present 
case  the  defendants    .     .     .     were  not  only 
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to  remain  out  of  such  business  for  the  full 
time  specified,  but  the  premises  which  had 
been  used  to  carry  on  the  manufacturing  by 
them,  though  not  sold  and  conveyed  under 
the  contract,  could  not  be  again  used  for 
such  time  by  them  or  any  other  party  for 
the  same  business.  I  do  not  think  it  needs 
the  citation  of  authorities  to  show  that  con- 
tracts of  this  nature  have  frequently  been 
condemned  by  the  courts  and  held  void  as 
unreasonable  restraints  of  trade,  and  there- 
fore void  on  the  ground  of  public  policy." 
Among  the  contracts  declared  illegal  under 
the  common  law  because  opposed  to  public 
policy,  were  contracts  in  general  restraint 
of  trade,  and  contracts  between  individuals 
to  prevent  competition  and  keep  up  the 
price  of  articles  of  utility. 

It  is  well  settled  that  in  the  law  of  con- 
tracts the  first  purpose  of  the  court  is  to 
look  to  the  welfare  of  the  public,  and,  if 
the  enforcement  of  the  agreement  would  be 
detrimental  to  its  interest,  no  relief  should 
be  granted  to  the  party  injured,  and  that 
even  though  it  might  result  beneficially  to 
one  of  the  parties  who  made  and  violated 
the  agreement.  In  CHbhs  v.  Consolidated 
GoM  Co.  130  U.  S.  396,  32  L.  ed.  979,  9  Sup. 
Ot.  Rep.  653,  the  court  said:  ''Courts  de- 
cline to  enforce  contracts  which  impose  a 
restraint,  though  only  partial,  upon  busi- 
ness of  such  character  that  restraint  to  any 
extent  will  be  prejudicial  to  the  public  in- 


terest." The  rule  that  contracts  and  agree- 
ments, when  contrary  to  public  policy,  will 
not  be  enforced,  is  one  of  the  great  pre- 
servatives of  a  state.  It  has  been  the  uni- 
form rule  of  this  court,  and,  indeed,  of  all 
courts,  to  hold  that  contracts  tainted  with 
illegality  are  absolutely  void.  Hawley  v. 
Kansas  d  T,  Coal  Co.  48  Kan.  593,  30  Pac. 
14;  Hinnet^  v.  yevnna/ny  35  ICan.  709,  12 
Pac.  144.  Plaintiff,  the  assignee  of  the 
lessor,  the  Wichita  Electric  Railway  &  Light 
Company,  is  in  no  better  position  to  recover 
than  the  lessor,  as  the  illegal  considera- 
tion appears  upon  the  face  of  the  contract 
or  lease.  Saratoga  County  Bank  v.  King, 
44  N.  Y.  87 ;  Setter  v.  Alvey,  15  Kan.  157. 
Wliether  plaintiff*  could  maintain  an  action 
against  defendant  on  a  quantum  meruit  or 
otherwise,  independently  of  the  contract, 
need  not  be  here  considered.  That  ques- 
tion, in  the  view  we  have  taken  of  the 
seventh  cause  of  action  of  the  petition,  is 
not  in  the  record  before  us.  The  contract 
or  lease  sued  upon  being  in  contravention 
of  public  policy,  no  action  for  a  recovery 
upon  it  can  be  maintained. 

The  judgment  of  the  District  Court  will 
oe  affirm^. 

All  the  Justices  concur. 

Petition  for  rehearing  denied^ 


LOUISIANA  SUPREME  COURT. 


B.  J.  WOLF  et  al.,  Appts,, 

V, 

NEW  ORLEANS  TAILOR-MADE   PANTS 
COMPANY  et  al. 
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^1.  "Wliere  an  exception  of  no  can«e  of 
notion  -warn  snstalned,  with  leave  to 
amend,  and  plaintiff  amended  his  petition  in 
obedience  to  the  order  of  the  court,  he  there- 
by waived  his  right  to  question  the  correctness 
of  the  ruling  on  the  exception. 

2.  W^here  a  oommerdnl  trnveler  en- 
ffnired  lilM  services  to  plnintiffs  for 
the  term  of  one  yenr,  and  when 
about  one  half  the  term  had  expired  sought 
other  employment,  and  engaged  his  services 
to  defendant  company,  which  at  the  time  had 
no  information  that  his  term  would  not  ex- 
pire for  live  or  six  months,  and  when,  after 

*Headnotes  by  Land,  J. 

Nora. — Ab  to  liability  for  Inducing  servant 
to  break  his  contract,  see  cases  in  notes  to 
Cbambers  v.  Baidwin,  11  L.  R.  A.  S48,  and 
Boysen  v.  Thorn,  21  L.  R.  A.  238 ;  also  Flaccus 
▼.  Smith,  64  L.  R.  A.  640. 
€7  L.  R.  A. 


he  had  quit  the  services  of  plaintiffs,  they 
informed  defendant  company  of  the  terms  of 
the  contract,  and  thereupon  the  employee  of- 
fered to  release  his  new  employers,  but  at 
the  same  time  expressed  his  determination 
not  to  return  to  the  plaintiffs, — Held,  that 
plaintiffs  have  no  cause  of  action  against  de- 
fendant company  for  damages,  because  it  did 
not  release  or  discharge  the  employee. 

(June  6,  1904.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Civil  District  Court  for  the  Parish 
of  Orleans  in  favor  of  defendants  in  an  ac- 
tion brought  to  recover  damages  for  induc- 
ing plaintiffs'  employee  to  leave  his  em- 
ployment.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Henry  Im  I<aaaras,  for  appellants: 

An  action  will  not  lie  for  breach  of  con- 
tract, both  against  those  who  fail  to  observe 
their  obligations  resulting  from  the  contract, 
and  against  those  who  inspire  or  aid  the 
obligor  in  the  commission  of  the  breach. 

For  every  right,  and  for  every  injury  done 
a  man  in  his  person,  reputation,  or  prop- 
erty, the  party  hath  a  remedy. 
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Comym,  Dig.  Action  upon  the  Oase;  1 
Bacon,  Abr.  p.  102,  Actions  on  the  Oaee; 
Civil  Code,  arts.  2315,  2324. 

The  present  cause  of  action,  as  disclosed 
by  the  pleadings  and  the  evidence,  has  its 
primary  foundation  in  the  great  and  immu- 
table principle  of  right  and  justice  pro- 
claimed from  Mount  Sinai:  "Thou  shalt 
not  covet  thy  neighbor's  servant." 

Dickson  v.  Dickson,  33  La.  Ann.  1263; 
Oraham  v.  8t.  Charles  Street  R,  Co,  47  La. 
Ann.  218,  27  L.  R.  A.  416,  49  Am.  St.  Rep. 
366,  16  So.  806,  47  La.  Ann.  1659,  49  Am. 
St.  Rep.  436,  18  So.  707;  Bl.  Com.  p.  142; 
Wood,  Mast,  k  S.  §§  230,  231;  14  Am.  k 
Eng.  Enc.  Law,  p.  800 ;  Lumley  v.  Qye,  2  El. 
&  Bl.  217;  Bowen  v.  Hdll,  L.  R.  6  Q.  B. 
Div.  333;  Ev<ms  v.  WaXton,  L.  R.  2  C.  P. 
622;  Ashhy  v.  White,  2  Ld.  Raym.  938; 
Angle  v.  Chicago,  8t.  P.  M,  d  0.  R,  Co.  151 
U.  S.  14,  38  L.  ed.  63,  14  Sup.  Ct.  Rep.  240; 
Walker  v.  Cronin,  107  Mass.  655;  Haskins 
v.  Royster,  70  N.  C.  601,  16  Am.  Rep.  780; 
Chipley  v.  Atkinson,  23  Fla.  216,  11  Am.  St. 
Rep.  367,  1  So.  934;  Noice  v.  Brown,  39 
N.  J.  L.  572;  Luoke  v.  Clothing  Cutter^  d 
T.  Assembly  No.  1501,  K.  of  L.  77  Md.  396, 
19  L.  R.  A.  408,  39  Am.  St.  Rep.  430,  26 
Atl.  505;  Perkins  v.  Pendleton,  90  Me.  166, 
60  Am.  St.  Rep.  253,  38  Atl.  96;  Jones  v. 
Stanly,  76  N.  C.  365;  Lolly  v.  Cantuoell,  30 
Mo.  App.  628. 

Before  negotiations  between  defendant  and 
Bratman  were  concluded  defendants  were  in 
possession  of  information  from  B.  J.  Wolf 
&  Sons  that  there  was  a  subsisting  contract ; 
and  that  they  had  from  Bratman  the  con- 
tract itself. 

On  petition  for  rehearing. 

The  court  erred  in  holding  and  determin- 
ing, as  a  question  of  fact,  that  Bratman 
would  not  have  returned  to  the  employ  of 
plaintiffs  and  observed  the  conditions  of  his 
contract  had  defendants,  after  notice  of 
the  existence  of  the  contract  and  its  provi- 
sions, released  him  from  the  tentative  agree- 
ment between  them. 

This  court  erred,  as  a  question  of  law,  in 
holding  that  the  amendment  under  direc- 
tions of  the  trial  court,  and  under  the  pro- 
test of  the  plaintiffs,  was,  in  law,  an  aban- 
donment of  their  primary  cause  of  action. 

Where  there  is  error  apparent  upon  the 
face  of  the  record,  advantage  may  be  taken 
of  it  in  the  reviewing  tribunal  without  a 
formal  bill  of  exception  being  reserved. 

3  Enc.  PI.  &  Pr.  p.  404;  Harrison  v. 
Waymouth,  3  Rob.  (La.)  340;  State  ex 
rel.  Schlater  v.  Twenty-Third  Diet.  Judge, 
40  La.  Ann.  809,  6  So.  407;  Exchange  d 
Bkg.  Co.  V.  Yorke,  4  La.  Ann.  138;  Scott  v. 
Lawson,  10  La.  Ann.  547;  Sedgwick  v. 
Dawkins,  18  Fla.  335;  Gates  v.  Hayner,  22 
Fla.  325;  Zimmerman  v.  Cotoan,  107  111. 
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631,  47  Am.  Rep.  476;  Blake  v.  Pitcher,  46 
Md.  462 ;  Moline  Plow  Co.  v.  Webb,  141  U. 
S.  616,  35  L.  ed.  879,  12  Sup.  Ct.  Rep. 
100;  Post  V.  Pearson,  108  U.  S.  418,  27  L. 
ed.  774,  2  Sup.  Ct.  Rep.  799;  Coughlin  v. 
District  of  Columbia,  106  U.  S.  7,  27  L.  ed. 
74,  1  Sup.  Ct.  Rep.  37;  State  v.  Judy,  60 
Ind.  138;  Doctor  v.  Hartman,  74  Ind.  230; 
Blaok  V.  Howell,  56  Iowa,  630,  10  N.  W. 
216. 

One  who  maliciously,  i.  e.,  knowingly  and 
wilfully,  with  a  view  to  his  own  benefit  and 
detriment  to  another,  causes,  or  assists,  or 
encourages,  another  to  violate  his  contract 
with  his  employer,  is  liable,  not  only  for  all 
actual  losses  sustained,  but  also  for  exem- 
plary damages. 

Cooley,  Torts,  2d  ed.  p.  330;  Pollodc, 
Torts,  1887,  pp.  269,  270,  and  note,  450- 
452;  Piggott,  Torts,  1886,  p.  352;  Wood, 
Mast.  &  S.  §  230;  Bishop,  Non-Contract 
Law,  §  370;  14  Am.  k  Eng.  Enc.  Law,  p. 
800;  16  Am.  k  Eng.  Enc.  Law,  2d  ed.  p. 
1109;  Webber  v.  Baary,  11  Am.  St.  Rep. 
474,  note,  66  Mich.  127,  33  N.  W.  289; 
Lumley  v.  Oye,  2  El.  k  Bl.  217;  Bowen  v. 
Hall,  L.  R.  6  Q.  B.  Div.  333;  Evans  v. 
Walton,  L.  R.  2  C.  P.  622 ;  Ashhy  v.  White, 
2  Ld.  Raym.  938;  Temperton  v.  Russell 
[1893]  1  Q.  B.  715;  Allen  v.  Flood  [1898} 
A.  C.  1;  Quinn  v.  Leathern  [1901]  A.  C. 
495;  Walker  v.  Cronin,  107  Mass.  664; 
Angle  v.  Chicago,  St.  P.  M.  d  0.  R.  Co. 
161  U.  S.  13,  38  L.  ed.  62,  14  Sup.  Ct.  Rep. 
240;  Noice  v.  Brown,  39  N.  J.  L.  572; 
Barr  v.  Essex  Trades  Council,  53  N.  J.  Eq. 
101,  30  Atl.  881;  Frank  v.  Herold,  63  K. 
J.  Eq.  443,  62  Atl.  162;  Bixby  v.  Dunlap, 
56  N.  H.  466,  22  Am.  Rep.  475;  Lally  v. 
Cantwell,  30  Mo.  App.  624;  Haskins  v. 
Royster,  70  N.  C.  601,  16  Am.  Rep.  780; 
Jones  V.  Stanly,  76  N.  C.  356;  Jackson  ▼• 
Stanfield,  137  Ind.  592,  23  L.  R.  A.  688,  3S 
N.  E.  346,  37  N.  E.  14;  Daniel  v.  Swearen- 
gen,  6  S.  C.  N.  S.  297,  24  Am.  Rep.  471; 
Huff  V.  Watkins,  15  S.  C.  82,  40  Am.  Rep. 
680;  Chipley  v.  Atkinson,  23  Fla.  206,  11 
Am.  St.  Rep.  367,  1  So.  934;  LucJce  v. 
Clothing  Cutters'  d  T.  Assembly  No.  7507, 
K.  of  L.  77  Md.  396,  19  L.  R.  A.  408,  39 
Am.  St.  Rep.  421,  26  Atl.  606;  London  Ouar^ 
antee  d  Acci.  Co.  v.  Horn,  101  111.  App. 
365;  Lee  v.  West,  47  Ga.  311;  Sherwood  v. 
Hall,  3  Sumn.  127,  Fed.  Cas.  No.  12,777; 
Plummer  v.  Webb,  4  Mason,  380,  Fed.  Cas. 
No.  11,233;  Perkins  v.  Pendleton,  90  Me. 
166,  60  Am.  St.  Rep.  252,  38  Atl.  96; 
Hewitt  V.  Ontario  Copper  Lightning  Rod 
Co.  44  U.  C.  Q.  B.  297;  Morgan  v.  Andrews, 
107  Mich.  33,  64  N.  W.  869;  Webber  v. 
Barry,  66  Mich.  127,  11  Am.  St.  Rep.  466, 
33  N.  W.  289;  Dickson  v.  Dickson,  33  La. 
Ann.  1263;  Graham  v.  St.  Charles  Street  R* 
Co.  47  La.  Ann.  218,  27  L.  R.  A.  416,  49 
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Am.  St.  Rep.  366,  16  So.  806,  47  La.  Ann. 
1657,  40  Am.- St.  Bep.  436,  18  So.  707; 
Old  Dfyminion  8.  8,  Co.  v.  McKenna,  30 
Fed.  48;  Nashville,  C,  d  8t.  L.  R.  Co,  v. 
McConnell,  82  Fed.  65;  J,  8,  Brown  Hard- 
ware  Co.  v.  Indiana  Stove  Works,  96  Tex. 
453,  73  S.  W.  800. 

An  action  lies  against  one  who  continues 
to  employ  the  servant  of  another  after  he 
has  knowledge  or  notice  that  he  is  such 
servant,  whether  he  knew  that  fact  or  not 
when  he  first  employed  him.  The  gist  of 
this  action  is  the  retention  of  the  servant 
after  knowledge  of  the  fact  that  his  serv- 
ices are  due  to  another. 

Webber  v.  Barry,  66  Mich.  127,  11  Am. 
St.  Rep.  466,  33  N.  W.  289;  Fatocet  v. 
Beavres,  2  Lev.  63;  Blake  v.  Lanyon,  6  T. 
R.  221;  Evans  v.  Walton,  L.  R.  2  C.  P. 
615;  Everett  v.  Sherfey,  1  Iowa,  356;  Fer- 
guson V.  Tucker,  2  Harr.  &  G.  182;  But- 
terfield  v.  Ashley,  6  Cush.  249;  8towe  v. 
Heytcood,  7  Allen,  118;  8argent  v.  Mathew- 
son,  38  N.  H.  54;  Morris  v.  Neville,  11  Lea, 
271;  Wood,  Mast.  &  S.  §  240. 

Messrs.  Dlnkelsplel  Sc  Hart,  for  ap- 
pellees : 

This  court  cannot  finally  pass  upon  the 
issues  not  decided  in  the  court  helow,  be- 
cause of  dismissal  of  the  pleading  raising 
the  same. 

Orover's  Succession,  49  La.  Ann.  1050,  22 
So.  313;  8t.  Charles  Street  R.  Co,  v.  Fi- 
delity  d  D.  Co.  109  La.  491,  33  So.  674. 

The  action  of  the  plaintiffs  against  their 
former  employee,  Bratman,  is  limited  to  the 
damages  provided  in  art.  2750,  Rev.  Civ. 
Code ;  that  is,  the  forfeiture  of  all  the  wages 
that  might  be  due  him,  and  the  repayment 
of  what  he  had  received  during  the  time 
of  his  engagement. 

Union  Oil  Co.  v.  Marrero,  62  La.  Ann. 
357,  26  So.  766. 

This  is  their  entire  measure  of  damages, 
and  they  have  no  other  remedy  than  an  ac- 
tion for  damages. 

Healy  v.  Allen,  38  La.  Ann.  867;  Bcaley 
v.  Dillon,  39  La.  Ann.  503,  2  So.  49 ;  Levine 
v.  Michel,  35  La.  Ann.  1121;  Mirandona  v. 
Burg,  49  La.  Ann.  656,  21  So.  723;  La/rous- 
sini  V.  WerUin,  48  La.  Ann.  13,  18  So.  704; 
State  ex  rel.  New  Orleans  v.  New  Orleans 
d  C.  R.  Co.  37  La.  Ann.  589;  New  Orleans 
T.  New  Orleans  d  N.  E.  R.  Co.  44  La.  Ann. 
64,  10  So.  401. 

The  word  "laborer"  applies  to  all  kinds 
of  employees,  except  menial  servants. 

M'Philin  v.  Gillise,  8  La.  181;  Beckman 
V.  New  Orleans  Cotton  Press  Co.  12  La.  67 ; 
Sherburne  v.  Orleans  Cotton  Press,  15  La. 
360;  Lartique  v.  Peet,  5  Rob.  (La.)  91; 
Decamp  v.  Hewitt,  11  Rob.  (La.)  290,  43 
Am.  Dec.  204;  Angelloz  v.  Rivollet,  2  La. 
Ann.  662;  Callehan  v.  Stafford,  18  La.  Ann. 
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556;  Orphan  Asylum  v.  Mississippi  Marine 
Ins.  Co.  8  La.  181. 

There  is  no  allegation  in  the  petition  to 
the  effect  that  actual  damages  were  caused 
the  plaintiffs  by  the  acts  of  the  defendants. 

Wood,  Mast.  &  S.  §  237,  p.  457, 

An  action  cannot,  in  general,  be  main- 
tained for  enticing  a  third  person  to  break 
his  contract  with  the  plaintiff;  the  conse- 
quence, after  all,  being  only  a  broken  con- 
tract, for  which  the  party  to  the  contract 
may  have  his  remedy  by  suing  upon  it. 

Cooley,  Torts,  2d  ed.  p.  581;  Bird  v. 
Randall,  1  W.  Bl.  387. 

The  enticing  away  of  a  servant  from  his 
employment  under  contract  of  hire  is  made 
an  actionable  tort  by  statute  in  England, 
and  in  several  of  the  states. 

Jones  V.  Blocker,  43  Ga.  331;  Soidmore 
V.  Smith,  13  Johns.  322;  Bixby  v.  Dunlap, 
56  N.  H.  466,  22  Am.  Rep.  475;  Haskins  v. 
Royster,  70  N.  C.  601,  16  Am.  Rep.  780; 
Jones  V.  Stanly,  76  N.  C.  356 ;  Huff  v.  Wat- 
kins,  20  S.  C.  477;  Hartley  v.  Cummings, 
5  C.  B.  247;  Anonymous,  Lofft,  493;  Hart 
V.  Aldridge,  Cowp.  pt.  1,  p.  54. 

The  better  current  of  American  authority 
is  that  such  an  act  as  this,  without  a  stat- 
ute, and  in  the  absence  of  peculiar  surround- 
ing circumstances,  is  not  actionable. 

Chambers  v.  Baldwin,  91  Ky.  121,  11  L. 
R.  A.  548,  34  Am.  St.  Rep.  166,  15  S.  W. 
57;  BourWsr  Bros,  v.  Macauley,  91  Ky. 
135,  11  L.  R.  A.  650,  34  Am.  St.  Rep.  171, 
15  S.  W.  60;  Kline  v.  Eubanks,  109  La.  241, 
33  So.  211;  Jaggard,  Torts,  p.  636;  Smith 
V.  Drew,  5  Mass.  514. 

Laady  J.,  delivered  the  opinion  of  the 
court : 

The  present  litigation  is  the  sequel  of  a 
suit  bearing  the  same  title,  which  was  dis- 
missed because  brought  in  the  names  of  the 
partners  instead  of  the  partnership.  See 
52  La.  Ann.  1357,  27  So.  893. 

A  new  suit  was  instituted  in  the  name  of 
the  partnership.  Defendants  pleaded  the 
prescription  of  one  year,  and  the  plea  was 
maintained.  Plaintiffs  appealed,  and  this 
court  reversed  the  judgment  of  the  district 
court,  and  remanded  the  cause  for  further 
proceedings.    See  110  La.  427,  34  So.  590. 

The  original  petition  is  set  out  in  full  in 
52  La.  Ann.  1357,  27  So.  893. 

The  case  presented  by  the  petition  is  that 
plaintiffs  had  in  their  employ  one  H.  Brat- 
man, an  experienced  traveling  salesman  or 
drimimer,  under  a  written  contract  for  his 
exclusive  services  for  one  year,  commencing 
May  14,  1898,  and  expiring  on  May  13, 
1899,  the  said  Bratman  receiving  a  fixed 
commission  on  sales  made  by  him  in  lieu  of 
salary  or  wages;  that  in  November,  1898, 
defendants  combined,  confederated,  and  con- 
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spired  to  secure  the  services  of  said  Brat- 
man,  and  to  entice  him  from  his  employ- 
ment with  plaintiffs,  and  that  their  said 
employee,  induced  by  dishonest  and  sinister 
motives,  yielded  to  the  persuasion  of  his 
codefendants  in  committing  a  breach  of  his 
contract  with  plaintiffs;  that,  being  ad- 
vised of  the  negotiations  pending  between 
the  defendants,  plaintiffs,  on  November  12, 
1898,  gave  defendant  company,  officers,  and 
stockholders  notice  by  letter  of  their  con- 
tract  with  Bratman,  and  its  terms  and  con- 
ditions; that,  notwithstanding  said  notice, 
said  defendants  employed  Bratman,  and  in- 
duced him  to  violate  his  contract  with  pe- 
titioners, to  their  damage  and  injury,  and 
to  the  benefit  and  advantage  of  defendant 
company ;  that  the  relations  and  contract  ob- 
ligations between  plaintiffs  and  Bratman 
were  disturbed  and  violated  by  the  wrongful 
and  malicious  intervention  of  said  defend- 
ants; and  that  thereby  said  Bratman  was 
wrongfully  prevented  from  performing  his 
contract  duties  with  plaintiffs;  and  that  de- 
fendants employed  said  Bratman  after  no- 
tice and  with  the  knowledge  of  the  exist- 
ence of  said  contract. 

The  petition  further  alleged,  in  substance, 
that  while  Bratman  was  employed  by  plain- 
tiffs a  certain  territory  was  assigned  to 
him,  which  he  worked  in  the  interests  of 
plaintiffs,  and  wherein  they  enjoyed  a  large 
and  profitable  business;  that  sAid  territory 
has  been  invaded  by  said  Bratman  in  the 
interest  of  said  defendants,  and  by  their 
direction,  and  the  former  trade  of  plain- 
tiffs therein  diverted  to  the  defendant  corpo- 
ration; that  plaintiffs  used  every  reason- 
able effort  to  secure  the  services  of  a  com- 
petent drummer  in  said  territory  to  hold 
their  said  trade  therein,  but  were  tmable  to 
do  so.  and  said  trade  was  diverted  by  said 
defendants  to  the  prejudice  and  wrong  of 
plaintiffs. 

The  petition  further  charges  that  defend- 
ants made  repeated  efforts  to  entice  and  se- 
duce from  the  employ  of  plaintiffs  other 
clerks  and  salesmen,  whose  services  had  been 
advantageous  and  profitable  to  plaintiffs, 
with  the  view  of  diverting  a  part  of  the 
business  which  they  had  established. 

Petitioners  further  represented  that,  as 
they  had  no  representative  in  said  terri- 
tory, for  the  reasons  stated,  during  the  un- 
expired term  of  said  Bratman,  "there  is  no 
way  in  which  they  can  estimate  the  exact 
measure  of  damages  sustained  by  them  in 
consequence  of  the  wanton,  malicious,  and 
dishonest  conduct  on  the  part  of  the  defend- 
ants herein  as  aforesaid,  and  the  result  of 
their  said  conspiracy,"  save  by  taking  as  a 
basis  the  quantity  of  goods  sold  by  Brat- 
man under  his  prior  contract  from  Decem- 
ber 1,  1897,  to  May  13,  1898. 
67  L.  R.  A. 


On  this  basis  plaintiffs  estimated  their 
loss  to  be  $1,796,  and  they  also  claim  $3,500 
as  "punitive  and  statutory  damages"  and 
"damages  by  way  of  punishment,  punitive 
and  exemplary,"  for  the  unlawful  conduct 
and  acts  of  defendants,  "inspired  by  wan- 
ton,  selfish,  and  malicious  motives." 

Defendants  filed  a  number  of  exceptions, 
including  one  of  no  cause  of  action,  and  the 
judgment  rendered  thereon  decreed:  "That 
the  exceptions  of  no  cause  of  action  be 
maintained  in  so  far  as  to  order  plaintiffs 
to  amend  their  petition  so  as  to  make  it  con- 
form, as  to  measure  of  damages,  with  the 
provisions  of  article  2750  of  the  Revised 
Civil  Code  of  Liouisiana  and  act  No.  50  of 
1892,  p.  72,  §  2,  and  that  in  default  of  such 
amendment  within  ten  days  from  the  date 
of  this  judgment  plaintiffs'  demand  be  dis- 
missed, at  their  cost." 

Plaintiffs,  within  the  delay,  filed  an 
amended  and  supplemental  petition,  in  obe- 
dience to  the  order  of  the  court,  in  which 
they  alleged  that  Bratman  had  received  $1,- 
418.49  on  account  of  his  salary,  but  they 
prayed  for  judgment  as  in  their  original  pe- 
tition. 

Defendants  again  excepted,  one  of  the 
grounds  being  that  plaintiffs  had  not  obeyed 
the  order  of  court,  and  judgment  was  ren- 
dered as  follows:  "It  is  ordered  that  said 
exceptions  be  maintained  in  so  far  as  to  or- 
der plaintiffs  to  further  amend  their  peti- 
tion herein,  within  ten  days,  by  setting 
forth  the  amount  of  commissions  earned  by 
and  paid  to  defendant  as  salary  during  the 
term  of  his  employment,  and  that,  in  de- 
fault of  said  amendment  being  filed,  plain- 
tiffs' demand  be  dismissed,  with  costs." 

Plaintiffs  filed  a  second  amended  petition 
reiterating  and  affirming  all  of  the  allega- 
tions  contained  in  their  original  and  first 
amended  petition,  but,  in  obedience  to  the 
court's  order,  alleged  that  Bratman  earned 
commissions  as  salary  in  the  sum  of  $1,- 
672.56;  that  between  May  1  and  November 
5,  1898,  he  had  been  paid  $1,510.44,  and 
$165  prior  to  said  May  Ist,  making  a  total 
of  $1,675.44  paid.  They  further  alleged 
that  they  were  entitled  to  recover  double 
the  amount  paid  as  statutory  damages,  and 
also  exemplary  and  punitive  damages,  the 
whole  amounting  to  the  full  sum  of  $5,000. 
Wherefore  plaintiffs  prayed  for  judgment  as 
in  their  original  petition. 

Defendants  again  excepted,  but  their  ex- 
ceptions were  overruled,  and,  reserving  the 
benefit  of  their  exceptions,  answered,  plead- 
ing the  general  issue,  and  averring  that  they 
employed  Bratman  in  the  usual  course  of 
business,  specially  denying  any  notice  or 
knowledge  at  the  time  of  his  alleged  con- 
tract with  plaintiffs,  and  that  they  enticed 
said  Bratman   from  his  employment  with 
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plaintiffs  for  any  purpose.  Further  answer- 
ing, defendants  specially  denied  that  their 
employment  of  Bratman  caused  any  damages 
to  plaintiffs,  or,  if  it  did,  they  averred  that 
such  damages  were  too  remote  and  specula- 
tive to  form  a  basis  for  recovery. 

There  was  judgment  in  favor  of  the  de- 
fendants, And  plaintiffs  have  appealed. 

In  ruling  on  the  exceptions  of  no  cause  of 
action  the  court  held  as  a  matter  of  law 
that  plaintiffs  had  no  right  to  recover  the 
damages  alleged  in  the  petition,  but  were 
confined  to  the  damages  provided  by  article 
2750  of  the  Civil  Code  and  act  No.  60  of 
1892,  p.  72,  and  the  court  sustained  the  ex- 
ceptions, with  leave  to  plaintiffs  to  amend 
their  petition  in  accordance  with  the  order 
of  court. 

Plaintiffs  had  their  option  to  amend  or 
not  to  amend.  Having  elected  to  amend, 
and  by  so  doing  acquiesced  in  the  judgment, 
they  waived  whatever  right  they  may  have 
had  to  contest  the  ruling  of  the  court.  Orig- 
inally, the  sustaining  of  a  demurrer  put  the 
plaintiff  out  of  court,  but  the  practice  grew 
up  in  courts  of  equity  to  allow  amendments 
on  certain  conditions.  If  the  conditions  were 
not  complied  with,  the  decree  became  final 
and  effective. 

The  present  rules  of  practice  in  chancery 
are  set  forth  as  follows: 

"If  a  demurrer  to  a  bill  is  sustained  with 
leave  to  amend,  and  the  amendment  is  not 
made  within  the  time  limited,  the  bill  must 
be  dismissed.  Where  a  bill  is  amended  aft- 
er demurrer  thereto  has  been  sustained,  the 
amendment  operates  as  a  waiver  of  the 
right  to  question  the  correctness  of  the  rul- 
ing sustaining  the  demurrer."  6  Enc.  PI.  & 
Pr.  p.  428.  The  same  rules  apply  at  common 
law.    Id.  359,  360,  and  notes. 

A  plaintiff  has  the  right  to  stand  by  his 
original  pleadings  and  appeal  from  the  de- 
cree pronouncing  them  insufficient  in  law,  or 
to  acquiesce  in  the  decree  by  availing  him- 
self of  the  leave  contained  therein  to  amend. 
He  cannot  do  both,  and  must  make  his  elec- 
tion at  the  proper  time. 

In  this  very  case  the  court  on  the  trial  of 
the  cause  excluded  all  evidence  to  prove  the 
kind  of  damages  claimed  in  the  original  pe- 
tition, to  wit,  loss  of  profits  and  exemplary 
or  punitive  damages.  On  the  evidence  the 
claim  of  plaintiff  was  limited  to  the  dam- 
ages fixed  by  the  Code  and  the  statute. 

On  the  facts  of  the  case  defendant  com- 
pany, when  they  engaged  the  services  of  H. 
Bratman,  did  not  know  that  he  had  a  time 
contract  with  plaintiffs.  It  is  true  that 
they  were  notified  of  the  contract  before 
Bratman  commenced  working  for  them,  and 
that  he  offered  to  release  them  if  they  so 
desired.  But  the  defendants  referred  the 
matter  to  their  counsel,  and  on  his  advice 
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decided  to  carry  out  their  contract  with 
Bratman,  who  testified  that  he  had  no  in- 
tention of  returning  to  plaintiffs'  service. 
Albert  Lob  had  a  number  of  conversations 
with  Bratman,  and  testified  that  the  latter 
said  that  his  time  was  up  on  November  15th. 
Bratman  had  misunderstandings  with  plain- 
tiffs, and  was  seeking  new  employment. 

Godfrey  Lob  testified  that  Bratman  twice 
stated  in  the  presence  of  the  attorney  that 
he  would  not  go  back  to  Wolf  &  Sons. 

Boiled  down,  the  question  before  the  court 
is  whether  the  defendant  company  and 
stockiiolders  are  liable  for  damages  for  not 
releasing  or  discharging  Bratman  when  they 
were  informed  of  his  time  contract  with 
plaintiffs. 

Article  2750  of  the  Civil  Code  provides 
that  the  laborer  who  leaves  his  employer, 
before  the  time  of  his  engagement  has  ex- 
pired, without  just  cause  of  complaint,  shall 
forfeit  all  the  w^iges  that  may  be  due  to 
him,  and  shall,  moreover,  be  compelled  to 
repay  all  the  money  he  has  received,  either 
as  due  for  his  wages  or  in  advance  thereof, 
on  the  running  year,  or  on  the  time  of  his 
engagement. 

This  article  fixes  the  damages  as  between 
the  laborer  and  his  employer,  but  has  no  ap- 
plication to  third  persons. 

Act  No.  60  of  1892,  p.  72,  is  a  criminal 
statute,  and  its  object  is  to  enforce  labor 
contracts  or  contracts  of  labor,  and  to  pun- 
ish third  persons  who  vnlfully  interfere 
therein,  entice  away,  knowingly  employ,  or 
induce  a  laborer,  before  the  expiration  of 
his  contract,  to  leave  his  employer  or  the 
place  rented.  The  statute  provides  that  the 
third  person  violating  its  provisions  shall 
be  fined,  and  "shall  be  liable  in  double  the 
amount  of  damages  in  a  civil  action  which 
such  employer  or  landlord  may  suffer  by 
such  abandonment." 

In  Kline  v.  Euhcunks,  109  La.  242,  33  So. 
211,  we  held  that  the  dvil  action  provided 
by  that  statute  would  not  lie  until  after  a 
criminal  conviction.  We  also  considered  the 
case  under  Civil  Code,  art.  2315,  which  pro- 
vides that  * 'every  act  of  man  that  causes 
damage  to  another  obliges  him  by  whose 
fault  it  happened  to  repair  it;"  and  we  held 
that  no  action  was  maintainable  under  said 
article  where  a  third  person  had  knowingly 
employed  and"  enticed  away  a  laborer  before 
the  expiration  of  the  term  of  his  contract. 

We  approved  the  doctrine  that  "an  action 
cannot,  in  general,  be  maintained  for  in- 
ducing a  third  person  to  break  his  contract." 
In  addition  to  the  authorities  cited  by  us 
in  that  case,  we  extract  from  Cooley  on 
Torts,  2d  ed.  '497,  the  following  state- 
ment of  the  accepted  jurisprudence  in  our 
sister  states,  viz.:  "An  action  cannot,  in 
general,  be  maintained  for  inducing  a  third 
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person  to  break  his  contract  with  the  plain- 
tiff;  the  consequence,  after  all,  being  only 
a  broken  contract,  for  which  the  party  to 
the  contract  may  have  his  remedy  by  suing 
upon  it.  But  if  the  third  person  was  in- 
duced to  break  his  contract  by  deception, 
it  may  be  different.  If,  for  example,  one 
were  to  personate  a  vendee  of  goods,  and  re- 
ceive and  pay  for  them  as  on  a  sale  to  him- 
self, the  vendee  would  have  his  action 
against  the  vendor,  but  he  might  also  pursue 
the  ptxrty  who,  by  deceiving  one,  had  de- 
frauded both.''  The  same  author,  under  the 
title  of  Injurie8  to  Family  Rights  and  tm- 
der  the  head  of  Master  and  Servant  says: 
"The  wrongs  which  the  master  may  sustain 
in  that  relation  at  the  hands  of  others  arc 
substantially  confined  to  being  deprived  of 
services.  .  .  .  The  principles  which  gov- 
ern the  recovery  have  been  sufficiently  in- 
dicated in  spelling  of  parent  and  child." 
Under  the  subtitle  of  Action  by  the  Parent, 
the  same  learned  author  says:  "Loss  of 
service  to  the  parent  may  be  occasioned  by 
enticing  the  child  away,  by  forcibly  ab- 
ducting the  child,  by  beating  or  otherwise 
purposely  injuring  the  child."  It  is  ap- 
parent that  the  doctrine  announced  by 
Cooley  originated  at  a  time  when  the  child 
and  the  servant  were  on  the  same  footing, 
and  ''when  serfdom  and  villenage  very  large- 
ly prevailed."  ♦222.  The  civil  law  is 
different.  Our  Code  says:  "A  nuin  is  at 
liberty  to  dismiss  a  hired  servant  attached 
to  his  person  or  family  without  assigning 
any  reason  for  so  doing.  The  servant  is  also 
free  to  depart  without  assigning  any  cause." 
Civil  Code,  art.  2747. 

The  English  authorities  cited  by  plain- 
tiffs' counsel  have  not  been  followed  in  this 
country,  and  we  do  not  think  have  any 
application  to  employees  in  commercial  pur- 
suits. 

Our  ruling  in  Kline  v.  Euhanka  is  in  ac- 
cord with  the  weight  of  jurisprudence  in 
this  cotmtry,  and  more  in  consonance  with 
the  spirit  of  free  labor.  In  that  case  we 
expressed  the  opinion  that  the  act  of  1892 
applied  only  to  agricultural  laborers  and 
tenants,  and  we  may  add  that  this  is  a  mat- 
ter of  common  knowledge. 

While  the  Mosaic  law,  cited  by  counsel, 
declares  that  "thou  shalt  not  covet  thy 
neighbor's  servant,"  it  does  not  impose  a 
pecuniary  penalty  for  disobedience.  It  may 
also  be  noted  that  in  the  time  of  Moses  serv- 
ants were  slaves,  and  were  classed  with  the 
ox  and  the  ass. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
affirmed. 

Petition    for   rehearing   denied   June    29, 
1904. 
07  L.  R.  A. 
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*1.  The  bunlneaa  of  aelUnir  Intoxleat- 
Inar  lianora  la  made  la^rful  by  the  Con 

Btltution  and  statutes  of  this  state,  and  the 
right  of  any  citizen  to  ensrage  in  it  la  one,  the 
enjoyment  of  which  is  subject  to  such  condi- 
tions only  as  may  be  imposed  or  authorized 
by  the  general  assembly  in  the  legitimate  ex- 
ercise of  the  police  power  of  the  state. 

2.  The  police  power  of  the  atate,  like 
other  flro'vernmental  authority,  la  to 
be  aaed  for  the  common  ^velfarcy  im- 
partially and  without  unjust  discrimination ; 
and  whilst,  as  between  liquor  selling  and 
other  callings  less  harmful  to  the  public,  the 
former  may  be  discriminated  against,  there 
Is  no  warrant  for  unjust  discrimination  as 
between  individuals  engaged  in  the  same 
business. 

3.  The  dlacretlon  created  In  the  city  of 
Neiv  Orleana  with  respect  to  granting  i>er- 
mission  to  open  and  conduct  barrooms  is  not 
unlimited,  and  does  not  give  that  body  abso- 
lute control  of  the  matter ;  and,  where  the 
refusal  to  grant  such  permission  is  arbitrary, 
discriminatory,  and  unjust,  a  writ  of  man- 
damus will  issue. 

4.  An  applicant  for  a  barrooni  llcenae, 
to  whose  character  no  objection  is  found, 
ought  not  to  be  refused  permission  to  ensage 
in  that  business,  in  a  neighborhood  where 
others  are  so  engaged,  on  the  objection  of  a 
minority  of  the  property  holders,  or  on  the 
ground  that  no  more  barrooms  are  needed. 

(Michollit,  J.,  disaentg.) 
(April  11,  1904.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Civil  District  Court  for  the  Parish 
of  Orleans  in  favor  of  relator  in  a  manda- 
mus proceeding  to  compel  the  granting  of 
a  license  to  carry  on  a  barroom.     Affirmed. 
The  facts  are  stated  in  the  opinion. 

*Headnote8  by  Monboe,  J. 


Note. — As  to  extent  of  discretion  in  granting 
liquor  licenses,  see  also  note  to  Sherlock  v. 
Stuart,  21  L.  R.  A.  580. 

As  to  power  of  city  to  single  out  a  certain  sa- 
loon and  arbitrarily  declare  it  a  nuisance  and 
order  it  closed,  see  Oe  Blanc  v.  New  Iberia,  66 

Li.  R.  A.  ^oO. 

As  to  power  of  city  to  declare  all  places 
where  liquors  are  sold  to  be  nuisances,  see  Lau- 
gel  V.  Bushnell,  58  L.  R.  A.  266. 

As  to  right  to  provide  for  destruction  with- 
out Jury  trial  of  intoxicating  liquors  kept  for 
Illegal  sale,  see  Kirkland  v.  State,  65  L.  It. 
A.  76. 

As  to  extent  of  police  power  in  regulating 
sales  of  intoxicating  liquors  generally,  see  notett 
to  State  V.  Fulker,  7  L.  R.  A.  188;  State  v. 
Creeden,  7  L.  U.  A.  295 ;  and  Tragesser  v. 
Gray,  0  L.  R.  A.  780;  also  the  other  cases  in 
this  series  of  Altenburg  v.  Com.  4  L.  R.  A.  543 ; 
McCullough  V.  Brown,  23  L.  R.  A.  410;  Com. 
V.  Fowler,  53  L.  R.  A.  839 ;  and  State  v.  Oer- 
hardt,  33  L.  R.  A.  313. 


1904. 
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Me9srs.  H.  O.  Ditpr^  and  Samitel  1m 
Crilmore,  for  appellant: 

The  court  or  board  charged  with  the  duty 
of  issuing  licenses  is  invested  with  a  sound 
judicial  discretion,  to  be  exercised  in  view 
of  all  the  facts  and  circumstances  of  each 
particular  case,  as  to  granting  or  refusing 
the  license  applied  for. 

BladE,  Intoxicating  Licfuors,  S  170;  Re 
Hoover,  30  Fed,  51;  Sparrovo^s  Petition,  138 
Pa,  116,  20  Atl.  711;  United  States  ex  rel. 
Hover  v.  Ronan,  33  Fed.  117;  Batters  v. 
Dunning,  49  Conn.  479;  Ailstook  v.  Page, 
77  Va.  386;  Perkins  v.  Ledhetter,  68  Miss. 
327,  8  So.  507. 

The  right  to  sell  intoxicating  liquors  is 
not  one  of  the  privileges  and  immunities  of 
dtizens  of  the  United  States. 

Bartemeyer  v.  Iowa,  18  Wall.  129,  21 
L.  ed.  929;  Mugler  v.  Kansas,  123  U.  S. 
623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273; 
Crowley  v.  Ohristensen,  137  U.  S,  91,  34 
L.  ed.  623,  11  Sup.  Ct.  Rep.  13. 

The  act  of  the  licensing  board  or  court 
vested  with  the  power  of  issuing  licenses  is 
not  merely  ministerial,  but  it  acts  in  a 
judicial  capacity. 

17  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  254, 
S  17;  Black,  Intoxicating  Liquors,  %  170; 
Perkins  v.  Ledbetter,  68  Miss.  327,  8  So. 
507;  Sherlock  v.  Stuart,  96  Mich.  193,  21 
L.  R.  A.  580,  55  N.  W.  845;  United  States 
ex  rel.  Hover  v.  Ronan,  33  Fed.  117;  Wig- 
gins V.  Vomer,  67  Qa.  583;  Re  Biokersta^, 
70  Cal.  36,  11  Pac.  393;  Ex  parte  Christ- 
ensen,  85  Gal.  208,  24  Pac.  747. 

A  writ  of  mandamus  will  not  lie  to  con- 
trol or  interfere  with  matters  resting  pure- 
ly in  the  discretion  of  those  against  whom 
tiie  writ  would  be  directed. 

Dunbar  v.  Frazer,  78  Ala.  529;  Hopson's 
Appeal,  65  Conn.  140,  31  Atl.  531;  Polk 
County  Y.  Johnson,  21  Fla.  578;  State  ex 
rel,  Reynolds  v.  Tippecanoe  County ,  45  Ind. 
501;  Leigton  v.  Maury,  76  Va.  865;  State 
ex  rel.  Noble  v.  Cheyenne,  7  Wyo.  417,  40 
U  R.  A.  710,  52  Pac.  975;  Perry  v.  Salt 
Lake  City,  7  Utah,  143,  11  L.  R.  A.  446,  25 
Pac  739,  998. 

The  state  expects  her  servants  to  do  their 
duty,  and  she  frames  laws  accordingly,  and, 
hence,  she  feels  that  the  rights  of  those  of 
her  citizens  who  wish  to  enter  the  liquor 
business  are  as  amply  safeguarded  by  the 
final  action  of  a  municipal  council  as  if  she 
had  granted  to  them  the  right  of  successive 
appeals  from  the  council's  decision  up  to 
the  supreme  tribunal  of  the  land. 

Swift  V.  People,  162  111.  534,  33  L.  R.  A. 
472,  44  N.  £.  528;  Re  Hoover,  30  Fed.  51. 

The  fact  that  a  certain  section  is  a  resi- 
dence district  justifies  the  licensing  board  in 
refusing  to  locate  a  barroom  therein. 

Swift  V.  People,  63  111.  App.  453;  People 
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ex  rel,  Jones  v.  Bennett,  4  Misc.  10,  23  N. 
Y.  Supp.  695;  People  ex  rel  MoNutt  v. 
Mills,  91  Hun,  144,  36  N.  Y.  Supp.  273. 

The  liquor  business  stands  on  an  abso- 
lutely different  basis  from  any  other  voca- 
tion. 

Black,  Intoxicating  Liquors,  S  34;  Crow- 
ley V.  Christensen,  137  U.  S.  86,  34  L.  ed. 
620,  11  Sup.  Ct.  Rep.  13;  Ex  parte  Christ- 
ensen, 85  Cal.  213,  24  Pac.  747;  Shea  v. 
Muncie,  148  Ind.  31,  46  N.  E.  138;  State 
ex  rel,  Kyger  v.  Holt  County  Justices,  39 
Mo.  524;  State  ex  rel.  Noble  v.  Cheyenne, 
7  Wyo.  417,  40  L.  R.  A.  716,  52  Pac. 
975. 

The  court  cannot  apply,  in  this  case,  the 
principles  which  ic  has  enunciated  in  the 
market,  stable,  and  dairy  cases. 

Perry  v.  Salt  Lake  City,  7  Utah,  143,  11 
L.  R.  A.  446,  25  Pac.  739,  998;  Muller  v. 
Buncombe  County,  89  N.  C.  171;  State  ex 
rel.  Noble  v.  Cheyenne,  7  Wyo.  417,  40  L. 
R.  A.  716,  52  Pac.  975;  Sherlock  v.  Stuart, 
96  Mich.  193,  21  L.  R.  A.  580,  55  N.  W. 
845;  Gundling  v.  Chicago,  177  U.  S.  183, 
44  L.  ed.  725,  20  Sup.  Ct.  Rep.  633. 

Messrs.  Dinkelspiel  ft  Hart,  for  appel- 
lee: 

The  business  of  keeping  a  barroom  is  not 
one  prohibited  in  the  city  of  New  Orleans. 
This  being  so,  it  is  incompetent  for  the  city 
council,  by  ordinance  or  otherwise,  to  pun- 
ish anyone  for  carrying  on  this  lawful  busi- 
ness. 

State  v.  Quaid,  43  La.  Ann.  1076,  26  Am. 
St.  Rep.  207,  10  So.  183;  Shreveport  v. 
Maloney,  107  La.  193,  31  So.  702. 

The  fact  that  the  authorities  charged  with 
the  duty  of  issuing  liquor  licenses  wrong- 
fully or  arbitrarily  refused  to  grant  a  li- 
cense to  the  applicant  is  not  equivalent  to 
a  proper  license,  and  affords  him  no  justi- 
fication or  defense  for  engaging  in  the  traf- 
fic without  a  license;  he  has  his  remedy 
by  mandamus,  and  this  remedy  he  must 
successfully  pursue  before  he  can  legally  be- 
gin selling. 

Brock  V.  State,  65  Ga.  437;  Kadgihn  v. 
Bloomington,  58  111.  229;  Kansas  v.  Flan- 
ders,  71  Mo.  281;  State  v.  Jamison,  23  Mo. 
330;  Zanone  v.  Mound  City,  103  111.  552; 
Black,  Intoxicating  Liquors,  S  119. 

The  use  of  the  word  "may"  did  not  vest 
a  discretion  in  the  county  court  that  could 
not  be  controlled  by  mandamus. 

MoLeod  V.  Scott,  21  Or.  94,  26  Pac.  1061, 
29  Pac.  1;  Potter  v.  Homer,  59  Mich.  8, 
26  N.  W.  208. 

The  only  power  vested  in  the  council  was 
to  inquire  whether  the  applicant  for  the 
liquor  license  had  complied  with  the  requi- 
sites of  the  law,  and  whether  the  protest 
against  him  was  sufficient  in  law  to  over- 
come the  effect  of  his  application. 


72 


Louisiana  Supreme  Court. 


Apr., 


Amperse  v.  Kalamatioo,  59  Mich.  78,  26  N. 
W.  222,  409;  8taie  eat  rel.  Adamaon  v.  La- 
fayette County  Court,  41  Mo.  221 ;  Ew  parte 
Candee,  48  Ala.  386 ;  Prospect  Brewing  Co.'s 
Petition,  127  Pa.  523,  17  Ail.  1090;  11  Am. 
&  Eng.  Enc.  Law,  p.  662;  Tick  Wo  v.  Hop- 
bine, 118  U.  S.  356,  30  L.  ed.  220,  6  Sup. 
Ot.  Rep.  1064. 

If  a  license  has  been  refused  to  a  properly 
qualified  person  without  any  reason  what- 
ever, or  without  anv  reason  which  is  valid 
and  sufficient  in  law,  but  in  the  arbitrary 
or  capricious  exercise  of  the  power  vested 
in  the  licensing  authorities,  then  redress 
may  be  had  by  the  process  of  mandamus. 

Black,  Intoxicating  Liquors,  S  172;  Re 
Sparrow  (Pa.)  20  Atl.  692;  McQuillin,  Mun. 
Ord.  S  193;  Soon  Uing  v.  Crowley,  113  U. 
S.  703,  28  L.  ed.  1145,  5  Sup.  Ct.  Rep.  730; 
Deehan  v.  Johnson,  141  Mass.  23,  6  N.  E. 
240;  State  v.  Maimer,  43  La.  Ann.  496,  9 
So.  480 ;  MoDonoughville  v.  Jamee  Band,  A'o. 
U,958   (La.)    Feb.   1st,  1904. 

Monroe,  J.,  delivered  the  opinion  of  the 
court: 

The  respondent  has  appealed  from  a  judg- 
ment making  peremptory  a  writ  of  man- 
damus conunanding  it  to  grant  to  the  re- 
lator the  right  to  open  and  carry  on  a 
barroom.  Whether  the  judgment  appealed 
from  is  cori*ect  or  incorrect  depends  upon 
the  interpretation  which  shall  be  placed  up- 
on certain  provisions  of  state  and  municipal 
law,  there  being  no  dispute  as  to  the  facts. 

The  present  charter  of  the  city  of  New  Or- 
leans (Act  Gen.  Assem.  No.  46,  p.  53,  of 
1896),  §  14,  confers  on  the  council  the 
power,  inter  alto,  to  adopt  and  enforce  such 
ordinances  as  may  be  necessary  and  proper 
*'(1)  to  preserve  the  peace  and  good  order 
of  the  city."  Section  15,  amended  and  re- 
enacted  by  act  No.  131,  p.  228,  of  1902: 
"(10)  To  regulate  the  police  of  theaters, 
public  halls,  dance  houses,  concert  saloons, 
taverns,  hotels,  housep  of  public  entertain- 
ment, shops  for  retailing  alcoholic  liquors, 
houses  of  prostitution  and  assignation,  and 
to  close  such  houses  from  certain  limits; 
and  shall  have  power  to  exclude  the  same, 
and  to  close  houses  and  places  for  the  sale 
of  intoxicating  liquors  when  the  public  safe- 
ty may  require  it,  and  to  authorize  the 
mayor  and  police  to  dose  such  places; 
.  .  .  ( 14 )  ...  to  exercise  general  po- 
lice power  in  the  city  of  New  Orleans." 
Section  21  of  the  act  provides  that  "the 
council  shall  not  grant  any  privilege  for  the 
opening  of  any  barroom,  saloon,  concert  sa- 
loon, or  dance  hall,  except  upon  the  consent 
of  a  majority  of  the  bona  fide  householders 
or  property  holders  within  300  feet,  meas- 
ured along  the  street  fronts,  of  the  proposed 
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location  of  such  barroom,  saloon,  concert  sa- 
loon, or  dance  hall,  and  that  it  shall  revoke 
any  privilege  on  the  petition  of  a  like  num- 
ber of  such  persons,  any  prior  license  or 
privilege  to  the  contrary  notwithstanding." 

Acting  under  the  authority  thus  conferred, 
the  council  adopted  an  ordinance  (No.  12,- 
636,  C.  S.)  which  reads: 

"Be  it  ordained  .  .  .  that  hereafter 
it  shall  not  be  lawful  for  anyone  to  set  up 
or  establish  any  barroom,  saloon,  concert 
saloon,  dance  hall,  beer  house,  or  place 
where  liquors  are  sold  at  retail,  by  the  glass, 
to  be  consumed  then,  without  the  permissicxi 
of  the  council  previously  applied  for  in  writ- 
ing, which  shall  be  accompanied  by  the  writ- 
ten consent  of  a  majority  of  the  bona  fide 
property  holders,  within  300  feet,  measured 
along  the  street  front,  of  the  proposed  loca- 
tion of  such  barroom,  saloon,  concert  sa- 
loon, dance  hall,  beer  house,  or  place  where 
liquors  are  sold  at  retail,  by  the  glass,"  etc. 
The  ordinance  further  provides  that  the  pe- 
tition of  the  applicant  for  either  of  the 
privileges  enumerated  shall  be  accompanied 
by  a  certificate  from  the  city  engineer  show- 
ing that  it  has  been  signed  by  the  requisite 
number  of  property  holders,  that  violation 
of  the  ordinance  shall  be  punishable  by  fine 
or  imprisonment,  and  that  such  privileges 
shall  be  revocable  at  the  pleasure  of  the 
council. 

The  council  also  adopted  an  ordinance 
(No.  13,481,  C.  S.)  which  reads:  "Be  it  or- 
dained .  .  .  tliat,  from  and  after  the 
promulgation  of  this  ordinance,  no  applica- 
tion for  a  barroom  privilege  shall  be  con- 
sidered by  the  council  unless  accompanied 
by  the  treasurer's  receipt,  showing  that  he 
deposited  with  said  treasurer  the  amount  of 
the  license  due  for  barroom  business  at  the 
date  of  the  application." 

Apart  from  the  provisions  of  the  respond- 
ent's charter  which  have  been  quoted,  there 
were  embodied  in  the  Revised  Statutes,  when 
and  before  that  charter  was  adopted,  cer- 
tain provisions  in  regard  to  the  sale  of  in- 
toxicating liquors,  some  of  which  were 
amended  and  re-enacted  by  act  No.  221, 
p.  451,  of  1902,  as  follows: 

"Section  1.  Be  it  enacted  that  SS  1211  and 
2778  of  the  Revised  Statutes  of  1870  be 
amended  and  re-enacted  so  a»  to  read :  VThat 
the  police  juries  of  the  several  parishes  of 
the  state,  the  municipal  authorities  of  the 
several  villages,  towns,  and  cities,  and  the 
city  council  of  the  city  of  New  Orleans, 
shall  have  the  exclusive  power  to  make  such 
rules  and  regulations  for  the  sale,  or  the 
prohibition  of  the  sale,  of  intoxicating 
liquors,  as  they  may  deem  advisable,  and  to 
grant,  or  witiihold,  licenses  for  drinking 
houses  and  shops  within  the  limits  of  a  city, 
parish,  ward  of  a  parish,  town,  or  village. 
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as  a  majority  of  the  legal  voters  of  any  city, 
parish,  ward  of  a  parish,  town,  or  village 
may  determine  by  ballot,  and  the  said  bal- 
lot shall  be  taken  whenever  deemed  neces- 
sary by  the  police  juries,  of  the  several  par- 
ishes, the  municipal  authorities  of  the  sev- 
eral towns,  and  the  city  council  of  the  city 
of  New  Orleans:  Provided,  said  election 
shall  not  be  held  oftener  than  once  a  year, 
and,  when  so  held,  the  effect  of  said  election 
shall  continue  in  force  until  another  elec- 
tion in  the  parish,  ward  of  a  parish,  city, 
town,  or  village,  is  held  on  the  same  ques- 
tion; and  provided  further,  that  whenever 
[at]  an  election  held  under  this  section,  the 
majority  of  the  votes  cast  in  said  ward,  if 
only  a  ward  election  has  been  held,  or  a  ma- 
jority of  the  votes  cast  in  the  parish,  if  an 
election  has  been  held  for  the  whole  parish, 
shall  be  against  granting  the  licenses  for  the 
sale  of  intoxicating  liquors,  said  vote  or 
decision  shall  control  the  action  of  said 
ward,  city,  town,  or  village,  within  the  lim- 
its of  the  said  ward,  or  parish,  as  the  case 
may  be,  as  fully  and  completely  as  if  riaid 
election  had  been  held  by  authority  of  said 
city,  town,  or  village. 

''Sec.  2.  That  all  laws  in  conflict  with  this 
act  be,  and  the  same  are,  hereby  repealed." 

By  another  provision  of  the  Revised  Stat- 
utes (S  1212),  the  state  relinquishes  the 
right  to  grant  licenses  in  any  town,  city,  or 
parish  where  they  are  not  granted  by  the 
local  authorities.  Beyond  this  the  general 
law  (act  No.  171,  p.  387,  of  1898)  providing 
for  the  levying  and  collection  of  licenses  ap- 
plies, in  terms,  to  barrooms,  and  requires 
that  licen^te  shall  be  paid  therefor  as  for 
any  other  business. 

In  his  petition  to  the  court,  the  relator  al- 
leges that,  notwithstanding  his  compliance 
with  the  law,  and  notwithstanding  the  fact 
that  its  duty  in  the  premises  is  purely  min- 
isterial, the  council  of  the  city  of  New  Or- 
leans refuses  to  grant  him  permission  to 
open  and  conduct  a  barroom,  and  he  prays 
for  a  writ  of  mandamus.  To  this  the  re- 
spondent answers  that  it  carefully  consid- 
ered the  relator's  application,  and,  "in  view 
of  the  protest  of  a  respectable  minority  of 
the  property  holders,  and  of  the  fact  that 
a  similar  application  had  been  recently 
denied,  and  the  further  fact  that  a  sufficient 
number  of  barrooms  already  existed  in  said 
vicinity,  and  for  other  good  and  substantial 
reasons  rejected  the  same."  It  denies  that 
the  relator  can  engage  in  the  business  of 
selling  liquor  at  retail  without  its  permis- 
sion, and  emphatically  denies  that  the  con- 
sent of  a  majority  of  the  property  holders 
living  within  300  feet  of  the  proposed  bar- 
room entitles  him,  of  right,  to  such  permis- 
sion ;  and  it  avers  that  the  granting  or  with- 
holding of  the  same  is  a  matter  entirely 
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within  its  discretion,  and  with  respect  to 
which  it  cannot  be  controlled  by  mandamus. 
It  also  denies  that  the  relator  made  the 
deposit  with  the  treasurer  as  required  by 
ordinance  13,481.  Upon  the  trial  it  was  ad- 
mitted, or  proved  without  attempt  at  con- 
tradiction, that  the  relator  presented  a  pe- 
tition to  the  city  council  for  permission  to 
open  and  conduct  a  barroom  at  the  comer 
of  North  Rampart  and  Iberville  streets; 
that  the  petition  so  presented  was  accom- 
panied by  the  written  consent  of  22  out  of  a 
total  of  39  persons  holding  property  within 
300  feet  of  the  proposed  location,  as  certi- 
fied by  the  city  engineer;  that  10  such  per- 
sons thereafter  protested  against  the  grant- 
ing of  the  permission;  that  the  application 
was  tmfavorably  acted  on  by  the  council^ 
but  that  such  action  was  not  based  upon  any 
objection  to  the  character  of  the  applicant; 
and  that  there  are  several  barrooms  already 
established  within  300  feet  of  the  proposed 
location.  The  defendant  offered  to  show  by 
what  considerations  different  members  of  the 
council  and  protesting  property  holders  were 
influenced  in  refusing  and  opposing  the* 
granting  of  the  permission  desired  by  the 
relator,  but  some  of  the  evidence  upon  that 
subject,  having  been  objected  to  as  irrele- 
vant was  excluded. 

The  main  facts  relied  on  by  the  respond- 
ent having  been  disclosed,  however,  no  action 
is  here  invoked  with  respect  to  the  ruling' 
thus  made.  Those  facts  are  substantially  aa 
follows:  The  clubhouse  of  the  Young  Men's 
Gymnastic  Club  is  within  half  a  square  of 
the  site  selected  for  the  proposed  barroom. 
The  Eye,  Ear,  Nose,  &  Throat  Hospital,  a 
charitable  institution,  is  diagonally  oppo- 
site, on  Rampart  street.  A  number  of  gen- 
tlemen holding  property  on  Rampart  street 
have  organized  themselves  into  a  commission 
for  the  purpose  of  improving  the  condition 
of  the  street,  concerning  which  respondent's 
counsel  says  in  his  brief:  "Rampart  street, 
from  the  second  block  down  to  Esplanade 
avenue,  is  essentially  a  residence  street,  and, 
.  .  .  whilst  there  are  barrooms  in  the 
first  block,  and  some  scattering  ones  below, 
the  buildings  are  occupied  in  a  majority  of 
instances  as  residences,  and  there  is  a  con- 
stantly increasing  tendency  in  that  direc- 
tion. Another  barroom,  on  a  block  now  free 
from  saloons,  would  be  likely  to  give  a  set- 
back to  the  development  of  the  avenue." 

Per  contra,  it  appears  that  relator  pro- 
poses to  establish  his  barroom  at  the  north- 
east comer  of  Rampart  and  Iberville  streets ; 
that  on  Rampart  street  between  Iberville 
and  Canal — ^being  that  part  to  which  re- 
spondent refers  as  the  "first  block,"  imme- 
diately south  of  and  adjacent  to  said  corner 
— there  are  already  several  barrooms,  and 
that  on  Rampart  street,  to  the  north  of  the 
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square  in  which  relator  proposes  to  estab- 
lish his  barroom,  for  some  8  or  10  squares, 
to  Esplanade  avenue,  there  are  quite  a  num- 
ber of  barrooms,  grocery  stores,  stables,  un- 
dertaker's shop,  soda-water  factory,  etc. 
The  Young  Men's  Qymnastic  Club,  whose 
<dubhouse  is  on  the  same  square  with  the 
proposed  site,  has  a  barroom  for  the  use  of 
its  members.  It  does  not  appear  that  the 
respondent  or  the  property  holders  have  at- 
tempted to  close  any  barroom  now  open  on 
Rampart  street,  which  street,  it  may  be  said, 
is  100  feet  wide,  or  more;  and  the  hospital, 
on  the  opposite  side,  diagonally,  cannot  be 
mach,  if  any,  farther  from  the  barrooms  al- 
ready established  than  from  the  site  selected 
by  the  relator. 

The  Constitution  of  this  state  contains 
i;hese  proyisions  pertinent  to  the  matter  at 
issue,  to  wit: 

''Art.  2.  No  person  shall  be  deprived  of 
life,  liberty,  or  property  except  by  due  proc- 
ess of  law."  "Art.  181.  The  regulation  of 
the  sale  of  alcoholic  and  spirituous  liquors 
is  declared  a  police  regulation,  and  the  gen- 
eral assembly  may  enact  laws  regulating 
their  sale  and  use."  Interpreting  the  word 
"liberty,"  as  used  in  the  connection  in  which 
it  is  found  in  article  2,  the  court  of  appeals 
of  New  York  has  well  said:  "Liberty,  in  its 
broad  sense,  as  tmderstood  in  this  country, 
means  the  right  not  only  of  freedom  from 
actual,  servitude,  imprisonment,  or  re- 
straint, but  the  right  of  one  to  use  his  facul- 
ties in  all  lawful  ways,,  to  live  and  work 
-where  he  will,  to  earn  his  livelihood  in  any 
lawful  calling,  and  to  pursue  any  lawful 
trade  or  avocation."  Re  Jacobs,  98  N.  Y. 
98,  50  Am.  Rep.  636;  People  v.  Marx,  99  N. 
Y.  386,  52  Am.  Rep.  34,  2  N.  E.  29;  Ex 
parte  Virginia,  100  U.  S.  339,  25  L.  ed. 
^676. 

Our  organic  law  therefore  secures  to  every 
-citizen  the  right  to  earn  his  livelihood  in 
any  lawful  calling,  unless  he  is  deprived  of 
that  right  by  due  process  of  law,  and  it 
recognizes  the  business  of  selling  intoxicat- 
ing liquors  as  a  lawful  calling  by  conferring 
upon  the  general  assembly  the  right  to  regu- 
late rather  than  to  prohibit  it;  and  con- 
formably to  the  mandate  thus  conferred, 
the  general  assembly  recognizes  it  as  a  law- 
ful calling  by  including  it  among  other  call- 
ings, for  the  pursuit  of  which  it  authorizes 
the  issuance  of  licenses,  and  by  making  no 
■attempt  to  prohibit  it,  or  to  authorize  its 
prohibition  by  any  municipal  corporation  in 
the  state.  On  the  contrary,  it  has  re-enact- 
ed, in  part,  since  the  adoption  of  the  latent 
amendment  to  the  charter  of  the  city  of  New 
Orleans,  a  statute  which,  applying  to  the 
•city  in  terms  as  specific  as  those  of  the 
charter  provides  that  "the  city  council  of 
the  city  of  New  Orleans  shall  have  the  ex- 
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elusive  power  to  make  such  rules  and  ref- 
lations for  the  sale,  or  the  prohibition  of 
the  sale,  of  intoxicating  liquors  as  they  may 
deem  advisable,  and  to  grant,  or  withhold, 
licenses  from  drinking  houses  and  shops 
.  .  .  as  a  majority  of  the  legal  voters 
may  determine  by  ballot."  Act  No.  221, 
p.  451,  of  1902,  8upra. 

If  we  assume  the  different  laws  thus  men- 
tioned to  be  in  all  respects  competent  leg- 
islation, the  question  of  prohibition  vel  non 
in  New  Orleans  must  be  referred  to  the 
legal  voters,  to  be  decided  by  them  at  an 
election  to  be  held  for  that  purpose.  In  de- 
fault of  action  by  the  legal  voters  prohibit- 
ing the  liquor  business,  the  question  whether 
a  particular  individual  shall  engage  in  the 
business  is  to  be  decided  by  the  city  council 
in  the  event  of,  and  after,  favorable  action 
by  a  majority  of  the  persons  holding  prop- 
erty within  300  feet  of  the  place  where  the 
business  is  to  be  conducted;  unfavorable  ac- 
tion by  such  property  holders  being  conclu- 
sive. The  power  to  regulate  the  business,  if 
it  be  not  prohibited  by  the  voters,  and  to 
enforce  the  prohibition,  if  it  be  prohibited, 
is  likewise  vested  in  the  cotmcil.  The  legal 
voters  having  taken  no  action,  the  selling  of 
liquor  in  New  Orleans  is  a  legitimate  busi- 
ness, recognized  by  the  Constitution  and 
authorized  by  law,  in  which  some  thousands 
of  persons  are  engaged,  but  in  whidi  the 
right  of  the  relator  to  engage  is  denied  by 
the  city  council,  notwithstanding  that  he 
has  done  all  that  the  law  requires  in  the 
matter,  and  that  no  objection  to  his  char- 
acter is  suggested. 

It  is  wholly  inunaterial,  for  the  purposes 
of  the  question  presented,  that  it  has  been 
held  that  the  right  to  sell  intoxicating 
liquors  is  not  inherent  in  a  citizen  of  a  state 
or  of  the  United  States  {Orotoley  v.  Christ- 
enaen,  137  U.  S.  86,  34  L.  ed.  620,  11  Sup. 
Ct.  Rep.  13),  and  equally  immaterial  that 
in  another  state  it  has  been  held  that  such 
right  is  derived  from  the  common  law 
{Welsh  V.  State,  126  Ind.  71,  9  L.  R.  A. 
666,  25  N.  £.  883),  since  in  Louisiana  it  is 
a  right  conferred  hf  the  written  law  of  the 
state,  the  enjoyment  of  which  is  subject  to 
such  conditions  only  as  may  be  imposed  or 
authorized  by  the  general  assembly  in  the 
legitimate  exercise  of  the  police  power  of  the 
state. 

The  police  power  of  the  state  can,  how- 
ever, be  exercised  only  in  the  enactment  and 
enforcement  of  laws,  and  the  lawmaking 
power  is  restricted  within  the  limitations 
imposed  by  the  Constitution  of  the  United 
States  and  its  own  Constitution,  and  those 
which  are  said  to  be  inherent  in  American 
institutions,  and,  like  other  governmental 
authority,  is  to  be  used  for  the  common 
welfare, — ^impartially  and  without  arbitrary 
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•or  unjust  discrimination  to  the  prejudice  of 
private  rights  and  individual  liberty.  These 
propositions  are  interwoven  among  the  prin- 
ciples upon  which  our  system  of  government 
is  founded,  and  are  supported  by  the  follow- 
ing among  other  authorities,  to  wit: 

"It  belongs  to  that  department"  [the  leg- 
islative] says  the  Supreme  Court  of  the 
United  States  in  a  leading  case,  "to  exert 
what  are  known  as  the  police  powers  of  the 
state,  and  to  determine  primarily  what 
-measures  are  appropriate  or  needful  for  the 
protection  of  the  public  morals,  the  public 
health,  or  the  public  safety.  It  does  not  at 
all  follow  that  every  statute  enacted  osten- 
sibly for  the  promotion  of  these  ends  is  to 
be  accepted  as  a  legitimate  exertion  of  the 
police  powers  of  the  state.  There  are,  of 
necessi^,  limits  beyond  which  legislation 
-cannot  rightfully  go.'  .  .  .  The  courts 
are  not  bound  by  mere  forms,  nor  are  they 
to  be  misled  by  mere  pretenses.  They  are 
at  liberty — indeed,  are  under  a  solemn  duty 
— ^to  look  at  the  substance  of  things  when- 
ever they  enter  upon  the  inquiry  whether 
the  legislature  has  transcended  the  limits  of 
its  authority.  If,  therefore,  a  statute  pur- 
porting to  have  been  enacted  to  protect  the 
public  health,  the  public  morals,  or  the  pub- 
lic safety  has  no  real  or  substantial  rela- 
ti(fa  to  those  objects,  or  is  a  palpable  inva- 
sion of  rights  secured  by  the  fundamental 
law,  it  is  the  duty  of  the  courts  to  so  ad- 
judge, and  thereby  give  eflfect  to  the  Consti- 
tution." Mugler  v.  Kansas,  123  U.  S,  623, 
31  L-  ed.  205,  8  Sup.  Ct.  Rep.  273. 

In  Giozza  v.  Tienian,  148  U.  S.  657,  37  L. 
-ed.  599,  13  Sup.  Ct.  Rep.  721,  the  Supreme 
•Court  of  the  United  States  sustained  a  stat- 
ute of  Texas  requiring  a  bond  of  $5,000  to 
be  given  by  all  persons  engaged  in  the  busi- 
ness of  selling  intoxicating  liquors  by  re- 
tail, and  said:  "This  statute  affects  all  per- 
sons in  Texas  engaged  in  the  sale  of 
liquors  in  exactly  the  same  manner  and 
degree.  Whether  considered  as  imposing 
restrictions  upon  the  sale,  in  the  ex- 
ercise of  the  police  power  of  the  state,  or 
as  levying  taxes  upon  occupations,  under  au- 
thority of  the  legislature  in  that  behalf,  pe- 
titioner was  not  arbitrarily  deprived  of  his 
property  nor  denied  of  the  equal  protection 
of  the  laws." 

In  Eden  v.  People,  161  111.  296,  32  L.  R. 
A.  ^9,  52  Am.  St.  Rep.  365,  43  N.  E.  1108, 
the  supreme  court  of  Illinois  held  that  the 
police  power  does  not  justify  a  statute  which 
makes  it  unlawful  for  barbers  to  do  busi- 
ness on  Sundays,  without  interfering  with 
any  other  class  of  business,  and,  in  so  do- 
ing, said:  "The  fundamental  principle  upon 
which  liberty  is  based  ...  is  equality 
tmder  the  law  of  the  land." 
«7  L.  R.  A. 


Assuming  to  be  acting  in  the  exercise  of 
its  police  power,  the  council  of  New  Orleans 
passed  an  ordinance  prescribing  the  limits 
within  which  dairies  might  be  conducted 
'!by  permission,"  and  making  it  unlawful  to 
keep  more  than  two  cows  without  such  per- 
mission. This  court  held  that  the  ordinance 
was  illegal,  because  it  did  not  affect  all 
citizens  engaged  in  the  same  business  in  the 
same  way;  because  the  discretion  vested  by 
the  ordinance  in  the  council  was  in  no  way 
regulated  or  controlled,  and  might  be  con- 
trolled by  partisan  considerations,  race  prej- 
udice, or  personal  animosity,  and  exercised 
in  the  interest  of  a  favored  few.  State  v. 
Mahner,  43  La.  Ann.  496,  9  So.  480.  It  has 
likewise  been  held  that  a  market  ordinance 
adopted  in  the  exercise  of  the  police  power 
"must  be  impartial,  making  no  discrimina- 
tions and  creating  no  monopolies  {Btate  ▼. 
Sarradat,  46  La.  Ann.  700,  24  L.  R.  A.  584, 
15  So.  87 ;"  that  an  ordinance  prohibiting  the 
stabling  of  more  than  two  horses  without 
permission  of  the  council  was  unequal  in  its 
operation,  repugnant  to  the  14th  Amend- 
ment of  the  Constitution  of  the  United 
States,  and  void  {State  v.  Kuntz,  47  La. 
Ann.  106,  16  So.  651)  ;  that  an  ordinance, 
the  effect  of  which  was  to  permit  four  livery 
stables,  already  established,  to  be  main- 
tained in  the  business  part  of  a  town,  whilst 
others  were  to  be  relegated  to  the  suburbs, 
was  neither  "lawful,"  "fair,"  "general," 
"reasonable,"  "impartial,"  nor  "consistent 
with  public  policy"  { Crowley  v.  Weet,  52 
La.  Ann.  526,  47  L.  R.  A.  652,  78  Am.  St. 
Rep.  355,  27  So.  53) ;  that  a  similar  ordi- 
nance concerning  barrooms  was  void  for  sim- 
ilar recisons  {Mandeville  v.  Band,  111  La. 
806,  35  So.  915). 

In  State  v.  Garibaldi,  44  La.  Ann.  809, 
11  So.  36,  it  was  held  that  an  ordinance 
prohibiting  the  establishment  of  private 
markets  without  permission  previously  ob- 
tained on  petition  accompanied  by  the  con- 
sent of  a  majority  of  the  persons  holding 
property  within  600  feet  of  the  site  of  any 
proposed  market  was  void,  in  so  far  as  it 
purported  to  delegate  to  private  citizens  the 
police  power  vested  in  the  city  council ;  and 
in  Noel  v.  People,  187  111.  587,  52  L.  R.  A. 
287,  79  Am.  St.  Rep.  238,  58  N.  E.  616,  it 
was  held  that  a  statute  vesting  in  a  board 
of  pharmacy  the  right  to  determine  whp 
should  and  who  should  not  sell  the  usual 
domestic  and  proprietary  remedies,  without 
in  any  way  regulating  the  discretion  vested 
in  such  board,  was  void. 

It  has  also  been  held  by  the  supreme 
court  of  Illinois  that,  "under  a  general  ordi- 
nance of  a  city  for  licensing  dramshops,  the 
city  authorities  have  no  right  to  make  an 
arbitrary  discrimination  in  granting  li- 
censes.    They  cannot  grant  the  same  to  a 
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favored  few,  and  refuse  it  to  another  wbo 
has  in  all  respects  complied  with  the  ordi- 
nance and  laws  of  the  state,  and  who  is  ad- 
mitted to  be  in  every  respect  a  suitable  per- 
son. The  business  of  dealing  in  liquor  is 
recognized  by  the  Constitution  as  a  legiti- 
mate business,  and  a  license  to  keep  a  gro- 
cery or  dramshop  is  placed  in  the  same  cate- 
gory with  licenses  to  carry  on  any  other 
lawful  business,  and  it  must  be  dealt  with 
according  to  law,  and  special  privileges  are 
not  to  be  granted  to  particular  persons. 
.  .  .  Ordinances  must  be  general  in  their 
character,  and  operate  equally  upon  all  per- 
sons within  the  municipality,  of  the  same 
class,  to  whom  they  relate.  They  must  not 
be  in  violation  of  any  law,  contrary  to  pub- 
lic policy,  or  unnecessarily  oppressive,  and 
must  not  unjustly  and  arbitrarily  discrim- 
inate between  citizens  of  the  same  class." 
Zanone  v.  Mound  City,  103  111.  552. 

The  case  at  bar  differs  from  some  of  those 
which  have  been  cited,  in  that  they  con- 
cerned harmless  callings,  whilst  that  in 
which  the  relator  proposes  to  engage  is  usu- 
ally regarded  as  pernicious.  That  fact,  no 
doubt,  furnishes  a  sufficient  reason  for  dis- 
criminating against  the  calling,  but  it  af- 
fords no  justification  for  discriminating  be- 
tween persons  similarly  situated  who  may 
be,  or  may  desire  to  become,  engaged  in  that 
calling.  The  relator  occupies  the  same*  rela- 
tion to  any  other  barkeeper  that  the  trade 
of  the  barber  does  to  .that  of  the  baker,  and 
the  principle  applied  as  between  the  two 
trades  is  equally  applicable  as  between  the 
two  individuals  engaged  in  the  same  busi- 
ness or  trade.  A  statute  of  this  state  im- 
posing conditions  upon  the  business,  of  sell- 
ing intoxicating  liquors,  though  such  con- 
ditions be  more  onerous  than  those  imposed 
upon  another  business,  may  be  sustained  be- 
cause the  business  of  selling  intoxicating 
liquors  more  seriously  affects  the  health, 
morals,  and  general  welfare  of  the  public 
than  another  business ;  but  where,  as  in  this 
case,  the  state  legalizes  the  business  of  sell- 
ing liquors,  and  an  individual  citizen  is 
denied  the  right  to  engage  in  it  in  a  place 
and  under  conditions  where  and  under  which 
others  having  no  better  qualifications  than 
he  are  so  engaged,  the  law^,  if  any  there  be, 
authorizing  such  denial,  has  no  just  foun- 
dation in  reason  or  in  the  police  power  of 
the  state,  for  it  deprives  one  citizen  of  the 
right  to  earn  his  livelihood  by  means  of  a 
lawful  calling,  whilst  according  that  right 
to  others  similarly  situated,  and,  in  so  do- 
ing, deprives  him  of  the  equal  protection  of 
the  law,  and  of  his  liberty,  without  due  proc- 
ess of  law,  and  overst<»ps  those  restrictions 
upon  legislation  which  are  said  to  be  in- 
herent in  the  nature  of  American  institu- 
tions. 
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The  answer  concedes,  and  the  fact  is,  that- 
the  relator's  application  was  considered  and 
acted  on  by  the  council,  and  the  defense  that 
he  failed  to  comply  with  the  requirements 
of  ordinance  No.  13,481  is  not  insisted  on. 
Our  conclusion,  then,  is  that  the  reasons  as- 
signed by  the  respondent  are  insufficient  to 
support  its  refusal  to  grant  to  the  relator 
permission  to  engage  in  the  business  of  keep- 
ing a  barroom  at  the  place  mentioned  in  the 
petition,  and  that  the  writ  of  mandamus 
was  properly  issued.  The  judgment  ap- 
pealed  from  is  accordingly  affirmed  at  the- 
cost  of  the  respondent. 

ProTosiy  and  I«and,  JJ.,  concur  in  the 
decree  holding  that,  under  the  statute,  the 
discretion  as  to  the  granting  or  vnthholding 
of  a  license  is  confided  exclusively  to  the 
property  holders.        • 

ITiohoUs,  J.,  dissents. 

Petition  for  rehearing  denied  June  6^ 
1904. 


Thomas  CRICHTON  et  aZ.,  AppU., 

V. 

WEBB  PRESS  COMPANY,  limited. 
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*1.  "Wliere  tlie  aajn&e  Hire  persona  corn- 
pone  both  the  directorate  and  the 
body  of  the  atockbolders  of  a  corpora- 
tion, two  of  these  persons  cannot,  by  joining 
with  a  third,  enter  into  contracts  with  the 
corporation,  or  fix  their  own  salaries,  or  vote 
allowances  to  themselves,  over  the  protest  of 
their  two  other  associates.  It  is  not  possible 
for  a  person  to  be  on  both  sides  of  a  contract, 
and  equity  will  not  permit  the  members  of 
a  corporation,  whether  as  directors  or  as- 
stockholders,  to  vote  to  themselves  the  money 
of  the  corporation  over  the  protest  of  their 
assooiates. 

2S.  Ordinarily  there  Is  no  trust  relation 
betT«-een  the  stockholder  and  the  cor- 
poration, but  the  reason  Is  that  ordinarily 
the  stockholder  has  no  mandate  to  administer 
the  affairs  of  the  corporation ;  but,  if  stock- 
holders undertake  to  discharge  the  functions 
of  directors  and  conduct  the  affairs  of  the 
corporation,  they  become  subject  to  the  same 
trust  relation  which  precludes  directors  from 
contracting  with  themselves  to  the  detriment 
of  the  corporation. 

8.  Where  the  majority  of  the  stock- 
holders  of  a  corporation,  who  were  al- 
so the  sole  managers  of  its  business,   have 

*Headnotes  by  Pbovosty,  J. 


NoTB. — As  to  right  of  stockholders  to  vote 
salaries  to  themselves  as  officers,  see  also,  in 
this  series,  Baton  v.  Robinson,  29  L.  R.  A.  100, 
and  Miner  v.  Belle  Isle  Ice  Co.  IT  L.  R.  A.  412. 

As  to  right  of  stockholders  who  are  also 
directors  to  vote  In  stockholders'  meeting  on 
question  In  which  directors  are  personally  in- 
terested, see  Hodge  v.  United  States  Steel  Corp. 
«0  L.  R.  A.  742. 


1904. 


Crichton  v.  Webb  Pbess  Co. 


77 


gone  on,  over  the  protest  of  the  minority,  and 
dealt  with  themselves,  and  the  court,  on  the 
complaint  of  the  minority  of  the  stockholders, 
cannot  approve  the  basis  upon  which  the  busi- 
ness has  been  carried  on,  a  situation  is  pre- 
sented with  which  the  court  must  deal  as  best 
it  can  under  the  circumstances,  even  though 
its  intervention  involves  the  proposition  of 
reforming  the  contract  between  the  corpora- 
tion and  the  majority  of  stockholders,  or  re- 
vising the  basis  for  the  apportionment  of  the 
profits  of  the  business. 

-4.  On  complaint  of  the  minority  jitoclc- 
holder*,  and  on  proper  showing,  the  court 
will  order  the  board  of  directors  of  a  corpo- 
ration to  declare  a  dividend. 

(June  6,  1904.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Judicial  District  Court  for  the  Par- 
ish of  Webster  in  favor  of  defendant  in  a 
fiult  to  compel  the  declaration  of  a  dividend 
by  a  corporation  of  which  plaintiffs  were 
stockholders.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alexander  ft  Wilkinson, 
Stewart  Sc  Stewart,  and  Sntherlin  ft 
Barret,  for  appellants: 

No  royalty  should  be  paid  the  Webbs  for 
the  use  of  their  patent  on  the  80-inch  press. 
The  80-inch  press  patent  is  an  infringement 
•of  the  90-inch  press  patent>  and  in  a  suit 
for  royalties  that  defense  could  be  and  will 
l)e  successfully  urged.  The  80-inch  press  is 
but  another  way  of  applying  the  same  prin- 
ciple of  the  90-inch  press. 

OaMn  V.  Grand  Rapids,  53  C.  C.  A.  165, 
115  Fed.  611. 

By  the  express  terms  of  the  patent  itself, 
6.  J.  Webb  was  only  given  the  exclusive  use 
of  that  patent  for  seventeen  years  from  De- 
cember 15,  1902.  It  did  not  relate  back. 
Before  the  issuing  of  this  patent,  he  had  no 
right  to  demand  or  receive  a  royalty  for  its 
use. 

Brown  v.  Duohesne,  19  How.  183,  15  L. 
«d.  595;  Marsh  v.  Nichols,  15  Fed.  914;  Rein 
T.  Clayton,  3  L.  R.  A.  78,  37  Fed.  358. 

The  Webbs,  as  directors  or  as  stockhold- 
ers, have  no  right  to  fix  the  amount  of  roy- 
alty to  be  paid  them  as  individuals. 

WardeU  v.  Union  P,  R,  Co.  103  U.  S.  651, 
26  L.  ed.  509 ;  Curtin  v.  Salmon  River  Hy- 
dratdio  Oold  Min.  <t  Ditch  Co.  130  Cal.  345, 
SO  Am.  St.  Rep.  132,  62  Pao.  552;  Twin- 
Lick  Oil  Co,  V.  Marhury,  91  U.  S.  587,  23 
I4.  ed.  329;  Thompson  v.  Williams,  76  Cal. 
153,  9  Am.  St.  Rep.  187,  18  Pae.  153; 
Thomas  v.  Broumville,  Ft.  K.  d  P.  R,  Co. 
109  U.  S.  522,  27  L.  ed.  1018,  3  Sup.  Ct. 
Rep.  315;  Pauly  v.  PoAily,  107  Gal.  8,  48 
Am.  St.  Rep.  98,40  Pac.  29;  Wiokersham  v. 
Crittenden,  93  Cal.  17,  28  Pac.  788;  3 
TThomp.  Corp.  SS  3929,  4042,  8478;  Cook, 
Ck>rp.  S  649,  p.  1263. 

The  agents  of  a  corporation,  and  even  a 
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majority  of  the  members,  cannot  arbitra- 
rily withhold  profits  earned  by  the  company, 
or  apply  them  to  any  use  which  is  not  au- 
thorized by  the  company's  charter. 

.Morawetz,  Priv.  Corp.  %  447;  Fougeray 
V.  Cord,  50  N.  J.  Eq.  185,  24  Atl.  499;  2 
Cook,  Corp.  p.  1010,  note  3. 

Until  the  patent  is  issued  the  inventor  has 
no  property  interest  in  the  invention,  and 
no  power  over  its  use. 

Gayler  v.  Wilder,  10  How.  477,  13  L.  ed. 
504 ;  Brown  v.  Duchesne,  19  How.  183,  15  L. 
ed.  595;  Marsh  v.  Nichols,  15  Fed.  914,  Af- 
firmed in  128  U.  S.  605,  32  L.  ed.  538,  9  Sup. 
Ct.  Rep.  168;  Durham  v.  Seymour,  161  U. 
S.  238,  40  L.  ed.  684,  16  Sup.  Ct.  Rep.  452; 
Kirk  V.  United  States,  163  U.  S.  49,  41  L.  ed. 
66,  16  Sup.  Ct.  Rep.  911. 

The  patent  law  is  designed  to  protect  only 
original  invention.  The  law  requires  more 
than  a  change  of  form,  or  juxtaposition  of 
parts,  or  of  the  external  arrangement  of 
things,  to  give  patentability. 

Reckendorfer  v.  Faher,  92  U.  S.  347,  23 
L.  ed.  719;  Galvin  v.  Grand  Rapids,  53  C. 
C.  A.  165,  115  Fed.  511. 

The  stockholders  had  no  right  or  power, 
under  the  charter,  to  take  upon  themselves 
the  management  of  the  corporate  affairs. 

7  Am.  &  £ng.  Enc  Law,  p.  701;  Beatty 
V.  Marine  Ins.  Co.  2  Johns.  109,  3  Am.  Dec. 
401;  Bead  v.  Providence  Ins.  Co.  2  Cranch, 
160,  2  L.  ed.  242;  Bank  of  United  States  v. 
Dandridge,  12  Wheat.  64,  6  L.  ed.  552;  1 
Cook,  Corp.  S  11)  p*  34;  Morawetz,  Priv. 
Corp.  S  238;  Humphreys  v.  McKissock,  140 
U.  S.  304,  35  L.  ed.  473,  11  Sup.  Ct.  Rep. 
779;  Smith  v.  Hurd,  12  Met.  371,  46  Am. 
Dec.  690;  De  La  Vergne  Refrigerating  Mach. 
Co.  V.  German  Sav.  Inst.  175  U.  S.  53,  44  L. 
ed.  69,  20  Sup.  Ct.  Rep.  20;  Electric  R.  Co. 
V.  Jamaica  d  B.  R.  Co.  61  Fed.  679;  Jones 
V.  Williams,  139  Mo.  1,  37  L.  R.  A.  702,  61 
Am.  St.  Rep.  436,  39  S.  W.  486,  40  S.  W. 
353;  Sellers  v.  Greer,  172  111.  549,  40  L.  R. 
A.  591,  50  N.  E.  246. 

If  a  majority  of  stockholders  take  control 
of  a  company's  business  and  direct  its  pol- 
icy, they  thereby  take  upon  themselves  the 
correlative  duty  of  diligence,  good  faith, 
and  fair  dealing  to  the  other  stockholders. 

Meeker  v.  Winthrop  Iron  Co.  17  Fed.  48; 
Thomp.  Corp.  S  4461. 

On  petition  for  rehearing. 

If  the  Webbs,  before  they  applied  for  and 
obtained  the  patent  on  the  80-inch  press,  had 
sold  such  presses  to  others,  then  their  vend- 
ees of  sucli  specific  things  could  continue  to 
use  them  or  sell  them  to  others,  after  the 
patents  w.ere  applied  for  and  obtained,  with- 
out liability  to  the  Webbs. 

Andrews  v.  Hovey,  124  U.  S.  694,  31  L. 
ed.  557,  8  Sup.  Ct.  Rep.  676;  Wade  v.  Met- 
calf,  129  U.  S.  202,  32  L.  ed.  661,  9  Sup.  Ct. 
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Rep.  271;  Dable  Grain  Shovel  Co,  v.  Flinty 
187  U.  S.  41,  34  L.  ed.  618,  11  Sup.  Ct. 
Rep.  8. 

The  patentee  has  no  exclusive  right  of 
property  in  his  invention  except  under  and 
by  virtue  of  the  statutes  securing  it  to  him, 
and  according  to  the  regulations  and  re- 
strictions of  those  statutes. 

Qayler  v.  Wilder,  10  How.  477,  13  L.  ed. 
604;  Brown  v.  Duchesne,  10  How.  183,  15 
L.  ed.  505;  Marsh  v.  Nichols,  8.  d  Co,  128 
U.  S.  605,  32  L.  ed.  538,  0  Sup.  Gt.  Rep. 
168. 

Messrs.  Wise,  Randolph,  ft  Rendall, 
with  Mr,  Iiymi  Kyle  Waikini^  for  ap- 
pellee. 

ProTOsty,  J.,  delivered  the  opinion  of 
the  court: 

This  suit  is  brought  by  two  minority 
stockholders  to  compel  the  defendant  cor- 
poration to  declare  a  dividend.  Incidentally, 
and  in  order  to  increase  the  dividend,  the 
further  relief  is  prayed  that  certain  allow- 
ances of  salary  and  certain  contracts  al- 
lowed and  made  by  the  majority  to  and  with 
themselves  be  annulled.  The  individuals 
composing  the  majority  are  made  parties 
defendant,  together  with  the  corporation  it- 
self.    The  history  of  the  case  is  this: 

In  May,  1805,  the  two  brothers,  Samuel  J. 
and  Robert  D.  Webb,  obtained  a  patent  for 
a  cotton  compress  of  the  invention  of  S.  J. 
Webb.  They  valued  it  at  $50,000.  Not  hav- 
ing command  of  the  capital  or  credit  re- 
quired to  put  the  invention  to  an  actual  test 
by  building  one  of  the  compresses  and  put- 
ting it  in  operation,  they  offered  to  sell  a 
half  interest  in  the  patent  to  one  of  the 
plaintiffs  and  certain  other  parties.  The 
latter  preferred  an  arrangement  by  which 
they  should  go  security  for  the  Webbs  for 
the  building  of  the  press,  and  in  considera- 
tion thereof  should  have  an  option  to  buy 
within  a  limited  time.  This  was  done,  and 
the  press  was  built.  It  proved  successful; 
but  the  option  was  peimitted  to  run  out 
without  having  been  availed  of, — ^why,  is 
not  explained.  After  the  option  had  ex- 
pired, the  two  Webbs  sold  to  the  two  plain- 
tiffs, Thomas  and  James  Crichton,  a  16-per- 
cent interest  in  the  patent  for  $8,000.  The 
Webbs  and  the  Crichtons  then  proceeded  to 
exploit  the  patent  by  launching  a  business 
of  compress  building,  under  the  firm  nanio 
of  S.  J.  Webb  &  Bro.  The  venture  proved  in 
a  high  degree  successful.  In  the  very  first 
year,  1895,  a  net  profit  of  $16,942.26  was 
realized.  It  was  then  deemed  advisable  to 
organize  a  corporation  to  carry  on  the  busi- 
ness, and  this  was  accordingly  done.  The 
date  of  the  incorporation  was  the  2d  of 
January,  1896.  The  incorporators  were  the 
same  parties  who  were  owners  of  the  patent, 
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with  the  addition  of  J.  Y.  Webb,  a  nephew 
of  S.  J.  and  R.  D.  Webb,  who  took  one  share. 
The  name  of  the  corporation  was  S.  J.  Webb* 
Company,  limited.  Its  capital  stock  was 
fixed  at  $100,000,  divided  into  shares  of 
$100.  The  entire  stock  was  subscribed  by 
the  incorporators,  owners  of  the  patent,  and 
in  the  same  propoilion  in  which  they  were 
owners,  except,  as  already  stated,  that  one 
share  was  taken  by  J.  Y.  Webb.  It  may  be 
as  weU  to  mention  here  that  the  parties  con- 
tinued thereafter  to  hold  the  stock  in  the- 
same  proportion, — ^that  is  to  say,  as  follows: 
Thomas  Crichton,  10  shares;  James  £• 
Crichton,  0  shares;  R.  D.  W^ebb,  20  shares; 
S.  J.  Webb,  63  shares;  and  J.  Y.  Webb,  1 
share, — ^and  that  they  so  hold  it  up  to  the- 
present  time.  It  may  also  be  mentioned 
here  that  shortly  thereafter  J.  Y.  Webb  ac- 
quired an  interest  in  the  patent  correspond- 
ing with  his  interest  in  the  corporation; 
that  is  to  say,  a  1-per-oent  interest. 

While  the  immediate  purpose  of  the  or 
ganization  was  to  exploit  this  patent,  the 
scope  of  the  corporation  was  not  so  limited, 
but  was  made  more  comprehensive;  the  lan- 
guage of  the  charter  being  as  follows :  "That 
the  purpose  and  object  of  this  corporation* 
is  to  buy,  sell,  build,  erect,  operate,  lease,  or 
rent  out  compresses  or  compress  machinery 
under  such  patent  rights  as  this  company 
may  buy,  lease,  or  acquire  the  agency  of,  or 
use  and  own  in  its  own  corporate  right,  and' 
to  procure,  own,  manufacture,  or  cause  to 
be  manufactured  or  be  made  such  machinery 
as  may  be  necessary  or  useful  for  carrying 
out  the  purposes  stated,  and  to  own  sucb 
necessary  warehouses,  tools,  equipments,, 
lands  and  property,  real  and  personal,  for 
the  furtherance  of  the  business  of  the  cor- 
poration." 

Thft  nhnytor  provided  that  the  stockholders 
[should  meet  at  the  ofQce  o^  ihe  company  on 
the  first  Monday  of  January  of  each  year 
without  special  call;  that  postponed  and 
called  meetings  of  the  stockholders  could  be 
held  on  due  notice  by  the  president,  setting- 
forth  the  object  of  the  meeting.  The  char- 
ter also  provided  that  a  board  of  directors, 
to  consist  of  five  stockholders,  three  of  wham 

I  should  constitute  a  quorum,  should  be  elect- 
ed at  the  regular  meeting  on  the  first  Mon- 
day of  January  of  each  year ;  the  first  board,, 
however,  to  be  composed  of  the  five  incor- 
porators, viz,,  S.  J.,  R.  D.,  and  J.  Y.  Webb, 
and  Thomas  and  James  Crichton,  who 
should  hold  ofiioe  until  their  successors  were 
elected  and  had  qualified.  The  charter  fur- 
ther provided  that  the  board  of  directors 
should  conduct  the  business  and  affairs  of 
the  company  and  elect  the  officers  of  the 
company,  and  fix  their  salaries,  and  should 
jrescribe  the  powers  and  duties  of  the  offi- 
cers, with  the  condition,  however,  that  their 
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said  aets  in  reapect  to  the  powers  and  duties 


and  salaries  of  the  officers  should  be  sub 
ject  to  ratiiication  by  the  stockholders.  The 
officers  were  to  be  a  president,  a  vice  presi* 
dent,  a  secretary,  and  a  treasurer,  and  such 
Other  officers  as  the  board  of  directors  might 
deem  necessary  to  conduct  the  business  of 
the  company. 


the  day  of  the  oi^nization,  January 
2,  1896,  the  board  of  directors  met  and  elect- 
ed the  following  officers:  S.  J.  Webb,  Presi- 
dent; Thomas  Crichton,  Vice  President  and 
Treasurer;  R.  D.  Webb,  Secretary, — and 
adopted  resolutions  to  the  following  effect: 

First.  A  resolution  leasing  the  compress 
patent  from  the  owners  thereof.  That  is  to 
say,  the  two  Webbs,  S.  J.  and  R.  D.,  and  the 
two  Crichtons,  leased  the  patent  io  the  cor- 
poration, whereof  they  themselves  held  the 
entire  stock,  except  the  one  share  held  by  J. 
Y.  Webb.  The  rental  was  fixed  at  $5,000 
for  each  compress  the  company  should  sell 
or  build,  or  cause  to  be  sold  or  built,  and 
$1,000  for  each  ''movement"  the  company 
should  put,  or  cause  to  be  put,  into  a  Morse 
or  any  other  compress ;  payment  to  be  made 
upon  erection  of  the  machinery. 

Second.  A  resolution  authorizing  the  pres- 
ident and  the  secretary  to  make  and  sigD 
all  contracts  for  the  company. 

Third.  A  resolution  accepting  the  propo- 
sition of  S.  J.  Webb  to  work  for  the  com- 
pany during  the  year  1896  for  $150  a  month, 
"reserving  to  himself  the  right  to  all  new 
inventions  or  improvements  of  whatsoever 
nature  he  may  make.'' 

Fourth.  A  resolution  to  the  effect  that  S. 
J.  and  R.  D.  Webb  "should  have  all  the 
profits  on  any  press  of  their  patent  in  Cle- 
burne, Texas." 

On  the  next  day,  a  meeting  of  the  stock- 
holders  was  held^  and  all  the  proceedings 
oi  the  meeting  of  the  board  of  diye<*tQrB  of 
the  precedingjlav  we"*  y^pprnvoH  tLni\  y^^- 
fled.  J.  Y.  Webb  was  not  at  that  time  a 
^Srt  owner  of  the  patent,  but,  as  already 
stated,  he  afterwards  acquired  an  interest 
in  it  corresponding  with  his  interest  in  the 
corporation;  that  is  to  say,  a  1-per-ceut  in- 
terest. The  necessity  of  such  an  interest 
being  transferred  to  him  in  the  patent  arose 
from  the  fact  that  the  agreement  to  pay 
$5,000  per  press  to  the  owners  of  the  patent 
was  not  intended  by  the  parties  to  be  carried 
out,  but  was  a  mere  convenient  arrangement 
for  transferring  the  net  profits  of  the  com- 
pany, which  would  approximately  be  of  that 
amoiuit  per  press,  frpm  the  company  to  the 
owners  of  the  patexrt;  in  other  words,  from 
the  stockholders  as  stockholders  to  them- 
selves as  individuals.  As  shall  be  seen  pres- 
ently, the  profits  of  the  company  on  the  90- 
inch  press  soon  fell  below  $5,000  per  press, 
so  that,  if  that  contract  had  been  genuine, 
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the  company  would  soon  have  had  to  retire 
from  it,  which  it  had  the  right  to  do  at  any 
time  luder  the  terms  of  the  contract,  imless 
it  chose  to  run  with  the  certainty  of  a  loss. 

No  other  meeting,  either  of  stockholdera 
or  of  directors,  seems  to  have  taken  place 
until  the  30th  of  November  of  the  same 
year,  1806,  when  there  was  a  meeting  of 
stockholders.  S.  J.  and  R.  D.  Webb  had  in 
the  meantime  attended  to  the  business  of 
the  company  and  with  brilliant  success.  At 
that  meeting  resolutions  were  adopted  to 
the  following  effect: 

First.  A  resolution  changing  the  name  of 
the  corporation  to  that  of  Webb  Press  Com- 
pany, Limited;  the  charter  and  business  of 
the  company  to  remain  unchanged  and  un- 
affected. 

Second.  A  resolution  transferring  to  the 
corporation  the  assets  of  the  partnership  of 
S.  J.  Webb  &  Bro.,  by  which  the  business 
had  been  conducted  previous  to  the  organiza- 
tion of  the  corporation. 

Third.  A  resolution  levying  an  assessment 
upon  the  stockholders  in  proportion  to  their 
holding,  so  as  to  produce  a  sum  of  $5,000; 
each  stockholder  to  furnish  for  his  share  of 
the  assessment  his  note  falling  due  March 
1,  1807. 

The  stodcholders  did  not  meet  again  until 
the  29th  of  January,  1901,  which  meeting 
was  very  important,  and  will  be  duly  no- 
ticed. The  only  meetings  of  the  board  of 
directors  were  in  February,  March,  and  De- 
cember, 1898.  At  these  meetings,  the  fol- 
lowing resolutions  were  adopted: 

First.  A  fesolution  ratifying  certain  con- 
tracts entered  into  by  the  president  and  the 
secretary  of  the  company. 

Second.  A  resolution  fixing  at  $3,700  and 
$3,000,  respectively,  the  salaries  of  S.  J. 
and  R.  D.  Webb,  "reserving  all  inventions 
or  disc6veries  to  themselves,  same  as  if  not 
employed  by  the  company." 

Third.  A  resolution  authorizing  S.  J. 
Webb  "to  place  new  presses  as  he  thought 
best." 

The  regular  stodcholders'  meetings  of 
January,  1897,  1898,  1899,  1900,  and  190U 
were  not  held,  owing  to  the  absence  of  a 
majority  of  the  stock;  i.  «.,  of  S.  J.  Webb, 
or  of  the  stock  held  by  him.  During  all  this 
time  the  affairs  of  the  company  under  the 
management  of  S.  J.  and  R.  D.  Webb  con- 
tinued highly  prosperous. 

During  this  same  time  S.  J.  Webb  had 
made  numerous  improvements  to  the  com- 
press, and  had  utilized  them  in  the  business 
of  the  company ;  and  finally  he  had  invented 
what  he  considered  to  be  a  new  compress, 
known  in  this  case  as  the  "80-inch  press/' 
to  distinguish  it  from  the  patented  press 
known  as  the  "90-inch  press."  Out  of  these 
inventions,   or  as   a   result  of  them,   have 
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grown,  in  the  main,  the  differences  between 
the  parties,  who  have  been  unable  to  agree 
what  amount,  if  any,  the  Webbs  should 
eharge  the  corporation  for  the  use  of  their 
inventions. 

Some  of  the  improvements  were  put  on 
in  the  very  first  year  of  the  company's  busi- 
ness; that  is  to  say,  in  1806.  Others  were 
added  as  made.  The  Crichtons  would  not 
admit  that  the  use  .of  these  improvements 
was  beneficial  to  the  company,  nor  that  the 
charges  made  for  them  by  the  Webbs  were 
reasonable;  but  the  Webbs  had  the  business 
of  the  company  in  hand,  and  went  on  using 
the  improvements,  and  the  questions  of  the 
right  to  use  them  and  of  the  proper  amount 
to  charge  for  their  use  remained  open. 

In  1899  the  Webbs  solicited  and  obtained 
the  consent  of  the  Crichtons  that  the  com- 
pany should  build  one  of  the  80-inch  presses, 
as  an  experiment;  the  Webbs  agreeing  to 
hold  the  company  harmless  against  any  loss. 
The  result  proved  highly  satisfactory,  and 
demonstrated  the  superiority  of  the  80-incb 
press  over  the  90-inch. 

The  record  does  not  show  at  what  time 
of  the  year  1899  the  first  80-inch  press  was 
built,  but  by  the  Ist  of  January,  1900,  the 
time  for  the  regular  meeting  of  the  stock- 
holders, three  80-inch  presses  had  been  built; 
and  it  had  become  evident  to  the  Webbs, 
who  had  entire  and  exclusive  charge  of  the 
company's  business,  that  the  80-inch  press 
would  have  to  supersede  the  90-inch  en- 
tirely. In  fact,  after  the  trial  and  demon- 
strated success  of  the  80-inch  press,  the  com- 
pany built  only  one  90-inch  press,  and  the 
record  does  not  show  whether  the  contract 
for  it  had  not  been  entered  into  previously. 

The  invention  of  this  new  press  brought 
an  unforeseen  complication  in  the  business 
of  the  company.  The  Crichtons  were  part 
owners  of  the  90-inch  patent,  for  the  lease 
of  which  the  company  was  under  contract 
to  pay  $5,000  per  press,  and  they  owned  no 
interest  in  the  new  invention ;  and  naturally 
the  Webbs,  owners  of  the  new  invention, 
wanted  to  be  paid  for  the  use  of  it.  They 
had  not  yet  obtained  a  patent,  and  did  not 
obtain  one  until  December  16,  1902,  seven 
months  after  the  institution  of  this  suit, 
which  wa0  filed  May  3,  1902;  but,  all  the 
same,  the  thing  was  theirs,  and  they  were 
not  disposed  to  let  the  company  have  the 
use  of  it  without  payment.  They  demanded 
the  same  rental  which  the  company  was  un- 
der contract  to  pay  for  the  use  of  the  90- 
inch  patent.  The  Crichtons  insisted  that 
the  90- inch  patent  was  a  good  press,  which 
had  practically  driven  all  competitors  from 
the  field,  and  that  the  company  should  go 
on  using  it.  They  objected  to  the  use  of 
the  80-inch  invention,  and  especially  ob- 
jected to  paying  so  large  a  rental.  The 
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Webbs,  on  their  side,  insisted  that  the  80- 
inch  press  was  a  better  press  in  every  way, 
stronger,  safer,  and  cheaper,  and  that  if  it 
was  not  adopted  by  the  company  they  would 
have  to  dispose  of  it  to  others,  and  that  it 
would  easily  drive  the  90-inch  press  out  of 
the  market;  and  we  may  mention  here  that 
the  testimony  leaves  no  doubt  that  such  was 
the  fact.  Also,  we  may  say  here,  as  well  as 
later,  that  their  right  to  exact  payment  for 
the  use  of  their  invention  "cannot  be  doubted. 
It  was  theirs,  and,  oi  course,  they  cQuIdr^ 
act  "payment  for  tne  use  of  it.  Sot  only 
there'is  notbing  in  the  patent  law  that  could 
prevent  their  doing  so,  but  S  4899,  U.  S. 
Rev.  Stat.,  U.  S.  Comp.  Stat  1901,  p.  3387, 
impliedly  recognizes  a  right  of  ownership  in 
an  unpatented  invention. 

The  net  profits  on  the  three  80-inch  presses 
erected  in  1899,  after  deduction  of  the  $15,- 
000  rental  to  the  Webbs  and  the  proportion- 
ate share  of  these  three  presses  in  the  gen- 
eral expanses  of  the  company,  such  as  sal- 
aries, etc.,  was  $3,380.63.  The  net  profit  on 
the  six  90-inch  presses  erected  in  the  same 
year,  after  deduction  of  $6,000  for  royalties 
on  improvements,  and  the  proportionate 
share  of  these  six  presses  in  the  general 
expenses  of  the  company,  such  as  salaries, 
etc.,  was  $21,381.23. 

It  is  thus  seen  that  the  profits  from  the 
80-inch  press  were  very  much  larger;  that 
the  80-inch  press  yielded  a  profit  of  $1,- 
126.88  per  press,  after  deduction  of  $5,000 
per  press  by  way  of  royalty,  whereas  the  90- 
inch  press  yielded  a  profit  of  only  $3,563.54 
per  press  after  a  deduction  of  only  $1,000 
per  press  by  way  of  royalty.  So  that,  if  the 
owners  of  the  90-inch  patent  had  held  the 
company  to  the  payment  of  the  $5,000  agreed 
to  be  paid  for  the  lease  of  the  patent,  the 
company,  by  building  the  90-inch  presses, 
would  have  been  operating  at  a  net  loss  of 
$1,436.46  for  every  press  it  would  have 
sold.  The  difference  between  the  parties, 
then,  could  not  be,  and  was  not,  in  connec- 
tion with  the  relative  merits  of  the  two 
presses,  nor  in  regard  to  which  press  it  was 
to  the  best  interest  of  the  company,  as  a 
company,  to  adopt  and  advocate,  but  it  was 
simply  and  purely  in  view  of  the  fact  that 
the  Crichtons  were  part  owners  of  the  90- 
inch  press  and  had  no  interest  in  the  80- 
inch  invention,  and  that  while  the  company, 
as  a  company,  would  lose  $1,436.46  per 
press  by  building  the  90-inch  presses,  and, 
per  contra^  gain  $1,126.88  per  press  by  build- 
ing the  80-inch  press,  they  (the  Crichtons) 
would  individually  gain  more  if  the  com- 
pany would  adhere  to  the  90-inch  pattern. 

By  the  time  the  1st  of  January,  1900, 
came  around,  when  the  regular  annual 
meeting  of  the  stockholders  should  take 
place,  the  question  of  using  the  80-inch  press 
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in  the  business  of  the  company  and  what 
charge  should  be  made  for  it  had  reached 
the  acute  stage.  Unfortunately  S.  J.  Webb, 
the  main  party  in  interest,  was  absent, 
and  no  final  agreement  could  be  arrived  at 
in  the  matter.  All  that  could  be  done  was  to 
adopt  a  modus  vivendi  until  his  return.  He 
was  to  be  back  by  March  1st;  that  is  to 
say,  in  two  months.  It  was  agreed  that  the 
Crichtons  should  then  be  let  out  of  the  com- 
pany, on  a  full  and  final  settlement  of  the 
90-inch  press  business,  and  that  in  the 
meantime  the  company  should  go  on  selling 
and  advocating  the  sale  of  both  presses,  and 
the  business  of  the  two  presses  be  kept  sepa- 
rate on  the  books  as  far  as  possible,  and 
the  Webbs  take  all  the  profits  of  the  80-inch 
press  business. 

But  S.  J.  Webb  did  not  return  by  the  1st 
of  March,  as  expected,  nor  until  the  follow- 
ing January,  being  busy  at  the  foundries  see- 
ing to  the  construction  of  presses  and  trav- 
eling over  the  country  selling  presses.  Dur- 
ing the  year  1900,  owing  to  sharp  competi- 
tion, the  profits  of  the  company  on  the  80- 
inch  press  business  had  fallen  below  $6,000 
per  press,  so  that  there  could  no  longer  be 
any  question  of  paying  to  the  Webbs  that 
amount  per  press  for  the  use  of  their  inven- 
tion, and  the  necessity  of  arriving  at  some 
definite  and  final  agreement  in  the  matter 
had  become  all  the  more  imperative. 

Tlie  regular  meeting  of  the  stockholders  of 
January  1,  1901,  failed  for  the  same  cause 
which  had  prevented  the  meeting  of  the  pre- 
vious January, — ^the  absence  of  S,  J.  Webb. 
But  a  meeting  was  called  for  January  29, 
1901,  and  the  Crichtons  were  duly  notified 
to  attend.  Knowing,  however,  what  busi- 
ness it  was  proposed  to  bring  up  before  the 
meeting,  and  also  knowing  that  they  would 
be  outvoted  by  the  Webbs,  they  stayed  away. 
The  meeting  took  place  without  them.  Im- 
portant matters  were  voted  on,  but  not  the 
question  of  superseding  the  90-inch  press  by 
the  80-inch  press  in  the  business  of  the  com- 
pany. That  question  was  left  for  a  subse- 
quent meeting,  which  was  called  for  the  9th 
of  February,  and  the  Crichtons  were  again 
duly  notified  to  attend.  The  meeting  was 
duly  held,  and  again  the  Crichtons  keptaway. 

At  the  first  of  these  meetings,  that  of 
January  29th,  the  following  resolutions 
were  adopted: 

Fi^st.  A  resolution  directing  that  the  cer- 
tificates of  stock  to  which  each  stockholder 
was  entitled  be  issued  to  him. 

Second.  A  resolution  approving  and  di- 
recting the  secretary  to  pay  an  account  of 
J.  8.  Webb  for  $6,821.30,  without  stating 
what  the  account  was  for;  also,  an  account 
of  S.  J.  Webb  &  Bro.  of  $520,  for  tools, 
tackle,  etc.,  and  $7,000  "for  profit  made  on 
the  press  sold  in  Cleburne,  Texas." 
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Third.  A  resolution  approving  and  direct- 
ing the  secretary  to  pay  the  account  of  S.  J. 
Webb  &  Bro.  of  $26,000  for  royalties  for  us6 
of  improvements  in  twenty-three  90-inch 
presses. 

Fourth.  A  resolution  approving  and  di- 
recting the  secretary  to  pay  the  account  of 
S.  J.  Webb  &  Bro.  of  $15,000  for  royalties 
on  three  80-inch  presses  erected  in  1899. 

At  the  meeting  of  February  9th  the  fol- 
lowing resolutions  were  adopted : 

First.  A  resolution  reading  as  follows: 
"The  question  of  the  company  selling,  build- 
ing, using,  and  making  contracts  for  the  80 
inch  compresses  and  other  inventions  and 
improvements  other  than  presses  covered  by 
U.  S.  patent  639,496,  issued  May  21,  1895 
(the  90-inch  press  patent),  was  discussed. 
It  was  unanimously  voted  to  continue  this 
year,  selling,  building,  using,  and  making 
contracts  for  the  80-inch  press  and  other 
inventions  and  improvements',  and  pay  to 
S.  J.  Webb  &  Bro.  all  the  profits  made  from 
this  part  of  the  business  of  the  company." 

Second.  A  resolution  reading  as  follows: 
"It  was  unanimously  resolved  to  pay  to  S. 
J.  Webb  &  Bro.  all  the  profits  of  the  busi- 
ness of  the  year  1900,  last  year,  that  ac- 
crued from  selling,  building,  using,  and 
making  contracts  for  the  80-inch  compress 
and  other  inventions  and  improvements,  ex- 
clusive of  presses  covered  by  the  U.  8.  pat- 
ent 539,496  (90-inch  press),  issued  May  21, 
1896,  to  S.  J.  and  R.  D.  Webb,  and  to  pay 
to  the  owners  of  the  latter  patent  all  the 
profits  that  may  accrue  from  selling,  build- 
ing, using,  and  making  contracts  for  com- 
presses under  same." 

Third.  A  resolution  disposing  of  a  few 
matters  of  business  detail,  as  to  which  there 
was,  and  is  now,  no  dispute. 

By  these  resolutions  the  Webbs,  holding 
a  majority  of  the  stodc,  decided  in  their  own 
favor  every  issue  between  them  and  the 
Crichtons.  Anticipating  such  a  result,  and 
foreseeing  that  there  would  no  longer  be  any 
profits  for  them,  the  Crichtons  had  asked  to 
be  let  out  of  the  company  upon  a  settlement 
which  would  leave  out  of  computation  the 
amounts  claimed  by  the  Webbs  for  royalties 
on  their  improvements  and  for  the  use  of 
the  80-inch  invention,  which  amounts  the 
Webbs,  as  managers  of  the  company,  had 
caused  to  be  charged  up  against  the  com- 
pany on  the  books.  The  Webbs  were  willing 
to  let  the  Crichtons  retire  from  the  com- 
pany, but  they  insisted  that  the  settlement 
should  be  made  according  to  the  books  of  the 
company;  that  is  to  say,  including  the  dis- 
puted charges.  They  were  willing,  in  addi- 
tion,' to  allow  the  Crichtons  $1,200  for  their 
interest  in  the  discredited  90-inch  patent. 
In  the  alternative,  they  were  willing  to  sell 
to  the  Crichtons  an  interest  in  the  80-inch 
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inventioB  corresponding  with  that  which 
they  held  in  the  90-inch  patent.  They  fixed 
the  price  at  the  same  figure  of  $50,000  at 
which  the  90-inch  patent  had  been  valued. 
This  would  have  removed  the  bone  of  conten- 
tion and  ended  all  controversy.  The  Crich- 
tons  refused  to  buy  such  an  interest,  assign- 
ing as  their  reason  that  they  would  have  no 
assurance  that  S.  J.  Webb  would  not  pro- 
duce some  new  invention  to  supplant  the  80- 
inch  press,  which,  in  turn,  they  would  have 
to  buy,  and  so  on  <id  infinitum. 

Not  succeeding  in  obtaining  an  amicable 
settlement,  the  two  Crichtons  brought  a 
suit  for  the  appointment  of  a  receiver  to 
manage  the  affairs  of  the  company.  That 
suit  was  filed  on  October  26,  1901.  The 
petitioners  alleged  that  the  Webbs  voted 
enormous  and  exorbitant  salaries  to  each 
other,  and  voted  and  paid  over  to  S.  J.  Webb 
and  to  Webb  &  Bro.  large  sums  of  money  by 
way  of  royalties  for  the  use  of  so-called  im- 
provements, which  allowances  were  unau- 
thorized and  unjustifiable  under  the  charter, 
but  were  grossly  excessive;  and  that  all  this 
was  done  for  the  sole  purpose  of  absorbing 
the  revenues  of  the  company  and  defrauding 
the  petitioners. 

They  alleged,  further,  that  the  Webbs 
were  holders  of  a  majority  of  the  stock  of 
the  company,  and  had  the  management  of 
its  affairs  entirely  in  their  own  hands,  as 
well  as  all  the  funds  of  the  company,  and 
were  so  conducting  the  business  of  the  com- 
pany as  to  divert  to  themselves  all  the  prof- 
its of  the  company,  which  were  large,  and 
so  as  to  defraud  the  petitioners  of  their 
rights,  all  of  which  amounted  to  gross  mis- 
management of  the  affairs  of  the  company 
and  made  the  appointment  of  a  receiver  nec- 
essary. 

The  Webbs  denied  these  allegations,  and 
averred  that  they  had  managed  the  affairs 
of  the  company  well,  and  with  the  consent 
and  approval  of  the  plaintiffs,  and  in  ac- 
cordance with  the  charter,  and  finally 
averred  as  follows:  "Your  respondents  aver 
that  tliere  is  no  necessity  for  a  receiver  to 
be  appointed,  and  that  the  complainants 
have  legal  recourse  in  other  ways,  if  legal 
means  are  necessary  for  settlement,  which 
your  respondents  deny,  and  aver  that,  if  a 
receiver  is  appointed,  it  will  ruin  the  busi- 
ness of  the  company  and  prostrate  the  most 
fiourishing  compress  corporation  in  the 
.  world,  and  destroy  assets  of  gpreat  value  to 
your  respondents,  without  any  benefit  to  the 
plaintiffs." 

That  suit  resulted  in  a  judgment  in  favor 
of  defendants.  The  plaintiffs  appealed  to 
this  court,  but  the  appeal  was  dismissed  for 
informalities.    That  was  in  February,  1902. 

The  present  suit  was  filed  May  3,  1902. 
As  already  stated,  it  is  for  a  dividend,  and 
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incidentally  for  a  settlement  of  the  affair» 
of  the  corporation  up  to  date,  with  a  view 
of  ascertaining  what  the  amount  of  this 
dividend  should  be,  and  also  for  the  annul- 
ment of  certain  contracts  made  by  the  ma- 
jority with  themselves,  and  also  of  certain 
allowances  of  expense  accounts  and  salaries 
and  royalties  by  the  majority  to  themselves. 
/  The  allegations  are  virtually  the  same  as 
in  the  suit  for  the  appointment  of  the  re- 
ceiver. The  nullity  of  the  allowances  is 
claimed  on  the  ground  that  the  majority 
could  not  vote  to  themselves  the  property  of 
the  company,  or  could  not  make  contracts 
with  themselves  to  the  detriment  of  the 
company. 

Exceptions  were  filed  to  the  form  of  the 
proceeding,  but  they  are  not  now  insisted 
on;  the  defendants  seeming  to  be  willing 
that  the  court  should,  as  far  as  possible, 
pass  upon  the  merits  of  the  controversy. 
'  The  Webbs,  as  a  matter  of  course,  deny 
that  the  allowances  of  salary  are  too  large, 
or  that  the  charges  for  royalties  for  use  of 
the  improvements  and  of  the  new  80-inch 
I  press  invention  are  excessive;  and  they  in- 
sist that  the  action  of  the  stodcholders  at 
the  meetings  of  January  29,  and  February  9, 
1901,  is  conclusive,  and  that  the  Crichtons 
have  neither  in  law  nor  in  fact  any  ground 
of  complaint.  They  contend  that  the  Crich- 
tons consented  to  the  arrangement  by  which 
all  the  profits  of  the  company  arising  from 
the  exploitation  of  the  80-inch  invention,  or 
of  the  other  inventions  or  improvements, 
should  go  to  them  (the  Webbs),  and  they 
contend  that  up  to. the  filing  of  the  present 
suit  the  Crichtons  had  made  no  claim  to  par- 
etic! pation  in  these  profits. 

At  the  request  of  the  plaintiffs  the  court 
appointed  experts  to  make  a  statement  of 
the  financial  position  of  the  company  as 
appearing  on  the  books.  The  report  of  these 
experts  is  in  the  record,  and  is  conceded  to 
be  a  correct  statement  from  the  books.  The 
disputed  items,  having  been  charged  upon 
the  books,  are  included  in  the  report,  and 
affect  its  totals  and  balances,  so  that,  if 
any  of  them  are  rejected,  the  figures  will 
have  to  be  recast.    \9^^^S 

Under  these  facts  and  under  the  plead- 
ings the  question^  arising  are,  first,  as  to 
whether  the  court  should  order  a  dividend; 
second,  in  case  a  dividend  is  ordered,  what 
should  be  the  amount  thereof;  third,  as  to 
the  salaries  of  the  Webbs  for  managing  the 
affairs  of  the  company;  fourth,  as  to  their 
expense  accounts;  fifth,  as  to  what  amount 
should  be  allowed  them  for  royalties  on  the 
improvements  to  the  90-inch  press;  sixth, 
as  to  the  resolution  allowing  S.  J.  and  R. 
D.  Webb  $5,000  per  press  on  the  three  80- 
inch  presses  erected  in  1899;  seventh  and 
last,  as  to  whether  they  should  be  allowed 
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to  take  the  entire  profits  of  the  business  of 
the  80-inch  press,  and,  if  not,  then  how 
much  they  should  be  allowed  for  the  use  of 
their  invention. 

Preliminary  to  taking  up  the  discussion^ 
of  these  matters,  it  is  necessary  to  dispose 
of  the  contention  of  defendant  that  all  these 
points  have  already  been  finally  decided  by 
the  corporate  authorities.  / 

That    contention     is    evidently    without 
force.    Evidently  a  person  cannot  be  judge* 
in  his  own  case,  cannot  be  on  both   sides 
of  a  contract,  cannot  vote  to  himself  the 


of  a  director,  but  contend  that  it  is  not  so; 
in  the  case  of  a  stockholder,  because  the 
same  trust  relation  which  exists  between 
a  director  and  the  corporation  in  which  he 
is  director,  precluding  him  from  acting  for 
the  corporation  in  any  matter  in  which  his 
interest  is  adverse  to  that  of  the  company, 
does  not  exist  between  the  stockholder  and 
the  company.  Undoubtedly  no  trust  rela- 
tion    ordinarily   exists   i)etween   the_fltdck- 


holder^nd  tne  corporation;  but  the  reason 
is  thai  oramariiv  *^f(  a*^^n^rly,^^Aa^  j9  a 
stran^r  to  the  management  of  the  affairs  of 
the  corporation,  which  is  the  province  qf  the 
directdt-s.  it.  _flOWever.  in  anv  particular 
case  the~^tockholders  have  authority  to  man- 
>^he  affairs  of  the  corporation, — in  other 
words,    t^^    ^ittPharp^    ||^p    fuuctious    of    di- 


rectprs^  and  undertake  to  do  so, — ^tney,  for 
all  the  purposes  of  ihe  affairs  thus  man- 
age<t»^t>ecome  direciors  m  fact,  apd  occupy, 
for  the  purposes  of  sucn  ariairs,  precisely 
the  saiUd  Kl&tion  of  trust  which  directors 


Of  course,  the  charter  mifi[ht  so  provide; 
but  no  charter  would  be  so  interpreted  un- 
less a  construction  more  in  consonance  With 
wfiat  ordinarily  oh^a^na  wata  iTinpoaBit^]^^^  ^n 
the  present  case  the  charti»r  Hoab  p^n|^in  a 
clause  which,  taken  literflHy,  ^vp'-'^f'p^^  fbfit 
idea*;  out  ine  context  of  that  clause  shows 
that  im  iJUrpOae  was  merely  to  re^ulal^  the 
proportion  of  vote  that  should  be  required 
at  the  meetini?s  of  stockholders  to  decide  the 

>ck- 


ditferent   questions   with  which   t]      __ 

holders  mignt  nave  to  deal,  and  also,  if  ^p^k- 

eiy^literally,  it  would  conflict  with  another 

money  of  his  associates   in   a  corporation,    cl^se  by  whicli  it  is  provided  that  the  af- 

Defendants  admit  that  this  is  so  in  the  case '  fairs  of  the  company  are  to  be  oonduCtStTby 

'       ^'      ^       ^  ^        ^'  "  ^^^  -^  •     ---^         the  directors.   However,  tlie  question,  we  re^ 

'^at,  is  ot  no  impgrtftnce^^jnce  the  WebbsT 

more  as  stockholders  than  as  direcEbrs, 

could  he  nnai  judires  in  their  own  case. 


vote  to  themselves  the  money  of  the  corpo- 
ration! ^^^  ^^^  objection  and  protest  of 
their  associates  in  the  corporation.  ' 

In  justice  to  the  Messrs.  Webb,  we  hasten 
to  add  that  the  implication  of  moral  wrong 
attaching  to  the  act  of  voting  on  a  matter 
in  which  one  has  a  personal  interest  does 
not  arise  in  this  case,  inasmuch  as  they  con- 
stituted a  majority  both  of  the  stockhold- 
ers and  the  directors,  and  were  sole  mana- 
gers of  the  affairs  of  the  company,  and 
therefore  had  to  pass  upon  all  questions  per- 
taining to  the  business  of  the  company,  in- 
cluding those  in  which  they  had  a  personal 
interest.  Necessarily,  however,  their  deci- 
sion, on  all  questions  where  their  personal 
interest  came  in  conflict  with  tkat  of  the 
corporation,  was  made  subject  to  review  by 
^  court  of  equity  at  the  suit  of  their  com- 
plaining associates,  as  in  the  present  case. 
Proceeding  to  adjudicate  upon  the  dis- 
puted  points,  the  court  finds  that  a  dividend 
should  have  been  declared,  and  should  now 
ibe  ordered.  The  company  began  busi- 
.ness  with  a  capital  of  $26,000,  to  which 
was  added  the  notes  of  the  stockhold- 
ers to  the  amount  of  $5,000.  Its  profits,  ac- 
cording to  the  report  of  the  experts, 
amounted  in  November,  1002,  to  $294,683.66. 
While  the  business  of  the  company  has  in- 
creased very  largely,  and  the  actual  cash  in 
bank  is  very  low,  yet  the  court  thinks  a 


ordinarily  flOlfl  towards  the  corporation.  This 
trust  rdlUtluil  is 'not  a  matter  of  statutory 
law,  or  of  technical  law,  but  is  simply  the, 
logical  consequence  of  the  impossibility  of 
being  judge  in  one's  own  case,  or  of  being 
on  both  sides  of  a  contract. 

It  is  therefore  a  question  of  no  impor- 
tftTiop'wRptppr  ^hp  R^oflkhnldpra  of  this  COm- 

panj^  had,  or  had  not^  authority  under  the 
^i^av|ft».  j^l^  TwoTiopre  the  affairs  of  the  com- 1 
pany.     Thp   atn^fiiftiriorg   nn^   \\^i^  director 
rere  the  same  five  persons,  and  it  is  a  per:.i 
jn  proposition  that  thev  could  not' 


relation  towards  the  company  as  they  might 
change  their   coats^    Ag   a   matter   of  fact, 
howe>'er.  the  stockholders  did  not  have  au- 
thority" to  manage  the  aff'airs  of  the  com- 
pany.    It  is  a  fundamental  principle  of  the  j 
law  of  corporations  that  «ftor-khn1Hp.ra  hi^yoi 
no  "mandate  to  act  for  the  corporation,     lol 
Cyc.  Law  &  Proc.  760;  Cook,  Corp.  4lh  ed. 
p.   34.   §   11.     A  corporation  whose  affairs  < 
could  be  managed  indifferently  by  its  stock- 


fectl  ^^ 

aiHHume,  or  devest  thomsclves  of^  tbia  tyiist^,Hivif1pTiH  of  $50,000  could  be  safely  declared, 

and  the  court  will  so  order. 

The  court  finds  that  the  general  expenses, 
amounting  to  $38,864.55,  are  charged  in 
lump  sums  without  detail  of  items.  The 
court  is  morally  convinced  that  the  charges 
are  legitimate;  but  there  is  no  evidence  of 
the  fact  beyond  the  charge  itself.  On  this 
point  the  case  will  have  to  be  remanded, 
with  instructions  to  the  lower  court  to  re- 
quire detailed  accounts  to  be  furnished,  and 
with  further  instructions  that  unless,  upon 


holders  or  by  its  directors  would  be  a  non     „...«  *»..« — *  .««w«^ ^^  «..«•«  « — ^..,  ^^^.. 

descript  and  highly  anomalous  corporation.  I  inspection,  these  accounts  are  found   to  be 
67  L.  R.  A. 


1 


84 


IjOriSIAXA   SUPBEME   COUBT. 


J  USE. 


grossly  exaggerated,  there  will  be  no  ground 
for  interference  by  the  court. 

The  royalties  for  the  use  of  the  improve- 
ments to  the  90-inch  press  are  overwhelm- 
ingly shown  to  be  just  and  fair,  and  are  ap- 
proved, and  the  $5,000  per  press  allowed  on 
the  three  80-inch  presses  erected  in  1890  is 
not  so  far  out  of  the  way  as  to  justify  the 
court  in  interfering  with  the  action  of  the 
stockholders.  There  was  still  left  to  the 
company  a  fair  margin  of  profit. 

The  salaries  as  fixed   are  not  ton  ln.rgre. 

matter  of  course,  have  operation  only  for 
the  future..  There  cannot  be  any  retroactive 
increase  of  salary,  or  voting  ^f  hnnif  i^a^ 

We  do  not  think  the  Webbs  have  estab- 
lished their  claim  to  take  the  entire  profits 
of  this  80- inch  press  business.  This  would 
mean  the  entire  profits  of  tbe  company  from 
and  after  the  demonstrated  success  of  this 
80-inch  invention  in  1899;  for,  thereafter, 
as  we  have  stated,  the  company  built  only 
one  90-inch  press,  and  the  building  of 
presses  was  the  company's  only  source  of 
profit.  R.  D.  Webb  testifies,  and  counsel 
for  defendant  says,  tliat  there  were  other 
profits;  but  what  was,  or  cOuld  have  been, 
their  source  we  are  not  told.  Counsel  re- 
fers to  certain  exhibits  in  the  record  as 
showing  $14,000  of  other  profits;  but,  so 
far  as  we  can  see,  these  exhibits  show  only 
what  collections  the  company  has  made  on 
notes  given  for  presses  sold  in  previous 
years  and  what  property  it  has  on  hand. 
If  profits  appear  on  these  exhibits,  we  are 
not  sufliciently  skilled  in  bookkeeping  to  be 
able  to  distinguish  them  from  among  t 
other  items.     If  the  Webbs  were  p^rmit^H 

to  take  all  the  profits  of  the  80- inch  press 

— ^ —         —  -      ■»»■  II 1 1   I     '^  ^ 

business,  the  situation  wouldTbe  that  the 
company  had  been  operating  solely  for  their 
interest  from  and  after  the  beginning  of 
1900,  barring  what  interest  the  Crichtons 
mifl^ht  have  had  in  the  liquidation  of  the  90- 
inch  press  business.  Of  course,  the  Crich- 
tons might  have  made  an  agrUBiUBlll  to  iTiat 
effect;  but  we  do  not  find  that  they  did. 

The  only  agreement  which  we  find  they 
made  was  the  one  entered  into  at  the  meet- 
ing of  January,  1900,  to  the  effect  that  they 
should  be  settled  with  on  the  return  of  S. 
J.  W^ebb  in  the  following  ^larch,  and  be  let 
out  of  the  company,  and  that  in  the  mean- 
time the  company  should  exploit  both 
presses,  and  all  the  profits  of  the  business  of 
the  80-inch  press  go  to  the  Webbs.  True, 
this  agreement  seems  to  have  been  permitted 
to  stand  until  the  return  of  S.  J.  Webb  in 
the  following  January;  and  just  before  the 
meeting  of  January  29,  1901,  the  Crichtons 
were  still  willing  to  retire  from  the  company 
on  a  fair  settlement,  and  take  no  share  in 
the  profits  of  the  80-inch  press  business ;  but 
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the  agreement  was  not  in  itself  a  settlement, 
or  even  a  definitive  or  unconditional  agree- 
ment or  contract,  but  merely  a  tentative 
measure  towards  the  settlement,  a  plan  of 
settlement,  and  it  was  never  carried  out. 
Taking  out  of  this  agreement,  as  the  present 
contention  of  the  Webbs  would  do,  the  pro- 
vision for  a  settlement  and  a  letting  out  of 
the  company,  and  it  reduces  itself  to  tbe 
proposition  that  the  Crichtons  consented 
that  the  company  should  be  operated  for  the 
sole  and  exclusive  benefit  of  the  Webbs,  and 
they  to  get  absolutely  nothing  in  return. 

VVe  ^}n  iiQt  find  that  the  Crichtons  ever  in- 
t ended  anything  of  that  kind.  !rheir  idea 
was  to  be  settled  with  and  let  out  of  the 
company.  As  wcl  read  thfeir  oonduct.  it  was 
that'  Of  intelligent  business  men,  reoognizing 
the  logic  ot  the  situation ^  and  indisposed  to 
make  unnecessary  trouble,  but  at  the  same 
time  insisting  upon  the  full  measure  oj  their 
substantial  rights,  and  not  relinquishing  or 
waiving  one  iota  thereof. 

Ine  situation  was  that  this^^nventinn  be- 
longed  exclusively  to  tne 'Webbs,  and  the 
Webbs  had  adopted  it  into  jh^  [^iraiiy»iM  of 
the  company,  and  were  ful^  resolved  to  con- 
tinue with  it,  and  they  had  the  power  to  do 
so,  and  for  the  use  of  it  were  demanding  $5,- 
000  per  press^  and  not  a  cent  less;  tiiat  is 
to  say,  something  more  than  the  total  prof- 
its of  the  company  per  press^  So  that  it 
would  be  a  mere  question  of  keeping  up  that 
state  of  things  long  enough  for  all  the  ac- 
cumulated profits  ot  ttie  company,  as  well 
as  all  its  original  capital  stock,  and  all  else 


it  might  possess,  to  paas  to.  and  become  the 
•gxciusive  property  nf^  the  Webbs.  Under 
this  condition  of  affairs,  the  Crichtons  had 
not  piuch  choice,  it  was -either  to  be  let 
out  oQhe  company  on  a  fair  settlement  of 
the  90-inch  press  business,  or  a  lawsuiC  As 
sensible  men  they  chose  the  former7^n<j|  they 


hoped  for  it  until  at  the  meeting  of  Febru- 
ary,  1901,  the  majority  by  formal  resolution 
committed  the  company  to  doing  business 
for  the.  exclusive  benefit  of  the  Webbs;  and 
then  they  had  recourse  to  the  other  alterna- 
tive, und  instituted  the  receivership  suit. 

If  the  Crichtons  were  consenting  uncondi- 
tionally and  unqualifiedly,  as  contended,  to 
these  profits  going  to  the  Webbs,  it  is  not 
apparent  why  they  kept  away  from  the  meet- 
ing of  February  9,  1901,  where  the  resolu- 
tion voting  these  profits  to  the  Webbs  was 
to  be  passed,  and  was  actually  passed.  All 
the  other  disputed  points  had  been  settled 
at  the  meeting  of  January  29th,  and  this 
meeting  of  Februaiy  9th  was  for  the  purpose 
of  settling  this  80-inch  press  business,  and 
of  disposing  of  some  matters  as  to  which 
there  was  no  dispute.  The  very  fact  that 
the  Webbs  thought  it  necessary  to  pass  this 
formal  resolution,  notwithstanding  the  ab- 
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sence  of  the  Crichtons,  shows  that'  they  did 
not  oonsider  that  the  matter  had  been  final- 
ly settled  by  any  definitive  agreement.  The 
adoption  of  that  resolution  in  the  absence 
of  the  Crichtons  means  that  the  Webbs  in- 
tended that  the  matter  should  be  settled  and 
put  at  Tiest  by  force  of  a  vote  of  the  stock- 
holders. So  true  is  this  that  we  find  their 
counsel  contending  before  this  court  that  the 
resolution  did  have  that  eflfect;  that,  there 
being  no  trust  relation  between  the  stock- 
holders and  the  corporation,  the  Webbs 
could  thus  vote  to  themselves  all  the  prof- 
its of  this  80-inch  press  business;  and 
that  their  act  in  doing  so  was  final  and  bind- 
ing on  the  Crichtons. 

As  proof  of  the  agreement  of  the  Crich- 
tons to  relinquish  their  right  to  participate 
in  the  profits  of  this  80-inch  press  business, 
counsel  for  defendant  points  with  great  con- 
fidence to  the  attitude  of  the  Crichtons  in 
the  receivership  suit.  Now,  if  the  renuncia- 
tion of  the  Crichtons  to  such  participation 
was  not  more  unequivocal  previous  to  that 
suit  than  it  was  in  or  by  that  suit,  the 
Webbs  have  little  indeed  to  stand  upon  in 
their  present  contention.  The  allegations 
of  that  suit  were  that  the  Webbs  were  man- 
aging the  affairs  of  the  company  in  their 
own  private  interest,  and  that  a  receiver 
was  necessary  to  manage  the  affairs  of  the 
company  in  tiie  interest  of  all  the  stockhold- 
ers; and  the  prayer  was  that  a  receiver  be 
appointed  to  manage  the  affairs  of  the  com- 
pany for  the  benefit  of  all  the  stockholders. 
There  was  not  one  word  of  disclaimer  of  the 
light  to  participate  in  the  profitw  of  the 
80-inch  press  business.  The  company  had 
then  been  exploiting  the  80-inch  press  ex- 
clusively for  nearly  two  years.  The  answer 
to  the  suit  was  that  the  appointment  of  a  re- 
ceiver was  unnecessary,  because  the  "affairs 
of  the  company  were  being  conducted  for  the 
benefit,  advantage,  and  profit  of  the  stock- 
holders, w^ithout  preference  or  favor  to  any- 
one," and  that  the  appointment  of  a  receiver 
would  "prostrate  the  most  fiourishing  com- 
press company  in  the  world;"  that  is  to  say, 
that  the  company,  as  a  company,  was  "the 
most  flourishing  compress  company  in  the 
world,"  and  was  being  administered  for  the 
benefit  of  all  the  stockholders  without  dis- 
crimination, ^ow,  if  the  company,  as  a 
company,  was  taking  no  part  or  tne  profits 
of  tW  ^yiiainess  It  was  conauctin^,  but  tiie 
Wehl^g^were  taking  them  all,  how  could  it, 
as 

press  comp 
Webbs 


mipany,  \)h  "IM  most  flflHriSfllh^  g^fiT 
rn  tne  worm  7"    And  if  ihe 


were  taking  Ull  llm  profits  of  this 
business,  and  the  Crichtons  none  of  it,  how 
could  it  be  said  that  the  company  was  be- 
ing administered  "for  the  benefit  of  the 
fltockholders,  without  preference  or  lavorTo 
an^  one  o1 
fiT  L.  R.  A. 


It  was  pending  that  suit  that  the  resolu- 
tion of  January  17,  1902,  was  adopted,  upon 
which,  also,  defendant's  able  counsel  places 
much  reliance.  That  resolution  reads  as  fol- 
lows :  "Moved  by  Robert  D.  Webb,  and  sec- 
onded by  J.  E.  Crichton,  that  the  company 
proceed  at  once  to  collect  by  law,  if  neces- 
sary, the  Bierce  note  for  $2,500,  and  interest 
thereon;  it  being  fully  understood  and 
agreed  that,  as  this  note  is  a  part  of  the  as- 
sets of  the  company  (made  before  the  date 
of  this  note)  in  which  all  the  stockholders 
are  interested,  and  that  Bierce  threatens  to 
claim  damages  to  amount  of  $10,000  under 
contract  with  him,  and  if  he  should  sustain 
his  claim  in  toto  or  in  part  the  said  dam- 
ages and  expenses  of  said  suits  be  paid  out 
of  said  assets  in  which  all  the  stoclcholders 
are  interested.  The  motion  unanimously 
adopted." 

In  our  opinion,  however  significant  that 
resolution  might  be  if  standing  alone,  it 
proves  nothing  against  the  Crichtons,  when 
read  in  the  light  of  the  surrounding  circum- 
stances. Pending  this  receivership  suit,  the 
business  of  the  corporation  had  to  go  on,  and 
there  was  but  one  basis  on  which  it  could 
proceed,  and  that  was  the  basis  which  the 
majority  of  the  stockholders  had  established. 
The  Crichtons  were  not  bound  to  sulk  in 
their  tents,  and  refuse  to  participate  in  the 
business  of  the  company.  The  resolution 
might  have  been  worded  more  guardedly,  but 
we  do  not  think  that  it  must  necessarily  be 
construed  into  approval  by  the  Crichtons  of 
a  situation  against  which  they  were  judi- 
cially protesting.  It  recognizes  the  exist- 
ence of  a  certain  state  of  things,  but  does 
not  necessarily  agree  to,  or  approve,  or  rat- 
ify, it. 

On  the  question  of  what  amount  the  com- 
pany should  l)e  required  to  pay  to  the  Webbs 
for  the  use  of  this  80-inch  invention,  the 
court  has  hesitated  long,  realizing  that  it  is  a 
delicate  thing  to  dictate  to  the  owners  of 
this  invention  what  they  shall  have  to  accept 
for  the  use  which  the  company  has  been 
making  of  it.  Thev  were  unwilling  to  ac- 
cept  from  the  company  less  than  $5,000  per 
prP?<3,  and  now  the  court  iff  onm  pel  ling  ^.hpm 
to    flofiept     less.     Rut,     under    the     e.irmim> 

afii«Aoq^    Ti/^    nthP^    wmroa    \a    n^n-.  .t»*^n4H^    the 

other  alternative  would  be  that  the  Webbs 
would  lie  left  to  decide  thoir  own  case,  to 
vote  to  themselves  the  money  of  the  corpora- 
tion,— an  alternative  totally  inadmissihJel 

In  estimating  this  amount  the  court  has- 
not  the  benefit  of  such  proof  as  was  admin- 
istered in  connection  with  the  value  of  the 
use  of  the  improvements  to  the  90-inch  press. 
There,  under  the  evidence,  the  court  had  no 
hesitation;  here,  the  court  finds  itself  com- 
pelled to  grope  its  way  to  an  equitable  de- 
cision. 
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The  court  would  remand  the  case  if  it  had 
reason  to  suppose  that  any  good  could  be  ac- 
complished thereby.  But  the  situation  is 
not  the  same  as  in  the  matter  of  the  im- 
provements to  the  90-inch  press.  There, 
after  payment  of  the  royalties  demanded  by 
the  Webbd,  a  wide  margin  of  profit  was  still 
ieft  to  the  company,  ^tp  ^'^  ^^**  i-rtynUy 
<Lemanded  were  paid,  there  would  be  little, 
if  any^  profit  left  tq  the  Gompany.  l*ossiblv 
there  would  not  be  enough  to  pay  the  royal- 
■ty.  Under  these  circumBtfti^^eg,  ^;h^re  is 
nothing  for  the  court  tn  ^n  hut  tf7  fi^j^im 

w  ihftgt   it  n^p^   what   proportion   of  the   profits 

/^  Bhould  go  to  the  owners  of  the  invention 
and  what  proportion  to  the  wmpftny  for  ex- 
ploiting  it. 

ilbe  laccs  to  be  taken  into  consideration 
are,  on  one  side,  that  the  Webbs  were  un- 
der no  obligation,  legal  or  moral,  to  let  the 
company  have  the  benefit  of  this  invention, 
but  were  at  perfect  liberty  to  dispoee  of  it 
to  others,  or  to  organize  another  company 
to  exploit  it,  or  to  retire  from  the  manage- 
ment of  the  affairs  of  the  company  and  ex- 
ploit it  themselves;  and  that  any  one  of 
these  courses,  especially  that  of  retiring 
from  the  management  of  the  affairs  of  the 
company  and  exploiting  the  invention  them- 
selves, would  have  been  fatal  to  the  com- 
pany, so  that  they  were  in  a  position  to 
dictate  terms  to  the  company. 

The  facts  on  the  other  side  are  that  it 
was  of  very  great  advantage  to  the  Webbs 
to  exploit  this  invention  by  and  through  the 
company,  rather  than  to  undertake  to  start 
a  new  business.  The  company  had  been  car- 
rying on  a  prosperous  business,  extending  to 
every  part  of  the  cotton-growing  region,  and 
was  widely  and  favorably  known,  and  was 
operating  with  a  large  capital.  Its  reputa- 
tion, business  standing,  credit,  and  good  will 
was  worth  a  great  deal  to  the  Webbs  in  un- 
dertaking to  exploit  this  80-inch  invention. 
All  the  capital  of  the  Webbs  was  invested 
in  the  company,  and  could  not  be  available 
to  them  for  a  new  business  until  after  liqui- 
dation of  the  existing  company  and  settle- 
ment with  the  Crichtons.  They  themselves 
were  owners  of  83  per  cent  of  the  company, 
and  were  very  largely  interested,  therefore, 
in  not  breaking  it  up. 

Thfi^uestion  is,  what  amount  the  parties, 
respectively — the  Webbs  representing  both 
their  interest  in  the  invention  and  their  in- 
terest in  the  company,  and  the  Crichtons 
representing  their  interest  in  the  company — 
would  likely  have  been  willing  to  agree  to, 
under  the  circumstances;  or^  rather,  what 
amount  it  woyld  have  hffti?  ogmi^iiMfl  J^r 
them  to  agree  to.  The  Webbs  furnished  the 
invention,  and  the  company  furnished  all 
eiseT  including  tne  services  of  ihe  We|^ 
themselves,  who  as  the  salaried  employees 
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of  the  company  owed  tx)  it  their  time  and 
their  business  capacity  ajid  energies.       ' 

Under  all  the  circumstances,  those  men- 
tioned here  and  all  others  weighing  more  or 
less  Ifl  the  case,  tne  court  nas  conciuaea  tnat 
a  Qivision  of  the  prolits  of  the  80-inch  press 
business  on  the  basis  of  one  third  to  jhe 
company  and  two  thirds  to  S.  J.  and  117  D. 
Webb  would  be  fair  ancl  equitable,  hv 
"pFofits"  is  meant  "net  profits." 

The  court  takes  into  consideration  the  fact 
that  the  stockholders  of  the  company  re- 
ceive the  additional  benefit  of  a  liquidation 
of  the  90-inch  press  business  through  the 
instrumentality  of  the  company  and  in  due 
course  of  business,  instead  of  by.  a  judicial, 
or  other  more  or  less  expensive  mode  of, 
liquidation. 

It  goes  without  saying  that  the  court  can- 
not and  does  not  make  a  contract  for  the 
parties,  but  only  deals  with  the  situation  in 
so  far  as  it  is  an  accomplished  fact,  and 
that  this  apportionment  of  the  profits  is  to 
operate  only  so  long  as  the  present  situation 
shall  continue;  either  the  company  or  the 
Webbs  being  at  liberty  to  put  an  end  to  it 
at  anytime  by  ceasing  to  use  the  80-inch 
invention  in  the  company's  business. 

It  M  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
set  aside;  that  the  case  be  remanded  for 
further  trial  in  accordance  with  the  views 
hereinabove  expressed  on  the  question  of 
the  expense  accounts  of  S.  J.  Webb  and  R. 
D.  Webb,  as  managers  of  the  affairs  of  the 
corporation;  that  the  profits  realized  from 
the  80-inch  press  business,  exclusive  of  the 
three  80-inch  presses  built  in  1899,  be  di- 
vided between  the  company  and  S.  J.  and  R. 
D.  Webb  in  the  proportion  of  one  third  to 
the  former  and  two  thirds  to  the  latter; 
that  the  resolutions  fixing  the  salaries  of 
S.  J.  Webb  and  R.  D.  Webb  be  made  to 
operate  only  from  their  respective  dates; 
that  the  board  of  directors  of  the  corpora- 
tion are  hereby  ordered  to  declare  at  onoe 
and  pay  to  the  stf>ckholders,  in  the  propor- 
tion in  which  they  are  entitled  to  same,  a 
dividend  of  $50,000;  that  the  report  of  the 
experts  as  found  in  the  record  be  recast,  so 
as  to  conform  to  the  present  opinion  and 
judgment,  and  to  such  judgment  as  may 
hereafter  be  rendered  upon  the  items  of 
the  expense  accounts  of  S.  J.  Webb  and  R. 
D.  Webb,  and  in  all  other  respects  it  be 
approved;  and  that  the  defendant  corpora- 
tion pay  the  coets  of  this  suit. 

Sreans,  Ch.  J.,  concurs  in  the  decree. 

Petition  for  rehearing  overruled  June  29, 
1904. 
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GEORGIA  SUPREME  COURT. 


2JASHVILLE,     CHATTANOOGA,     &     ST. 
LOUIS  RAILWAY,  Plff.  in  Err., 

J.  T.  MILLER. 


( 


Ga. 


) 


«1.  The  fact  tbat  a  person  otber  than 
the  ivronardoer,  as  a  mere  gratuity,  pays 
to  one  Injured  as  the  result  of  his  negligence 
a  sum  of  money  equal  to  the  amount  he  would 
have  earned  had  he  been  able  to  work  during 
the  period  of  disability,  will  not  mitigate  the 
damages  due  by  the  wrongdoer  to  the  Injured 
party  for  lost  time. 

:a.  The  rale  Just  stated  Is  applleable, 
though  the  person  making  the  payment  Is  the 
employer  of  the  Injured  party. 

*Headnotes  by  Cobb,  J. 


8.  ^mere,  vrhether  the  wronardoer  ean 
plead  the  payment  to  diminish  the 
amount  of  his  liability,  when,  under  the  terms 
of  the  contract  of  employment,  the  injured 
party  had  a  legal  right  to  demand  It. 

4.  "When  a  petition  in  an  action  for 
personal  injuries  contains  alleara- 
tions  which  In  a  general  way  show  that 
the  plaintiff  has  lost  time,  and  evidence 
which  Axes  the  time  lost  and  the  value  of 
such  time  with  certainty  Is  admitted  without 
objection,  a  charge  that  plaintiff  is  entitled  to 
recover  for  lost  time  such  an  amount  as  the 
evidence  authorizes  will  not  be  held  to  be 
erroneous,  though  there  is  in  the  petition  no 
distinct  claim  for  damages  on  account  of  lost 
time. 

5.  None  of  the  evidence  objected  to 
was  inadmissible  for  any  of  the  reasons  as- 
signed. 

6.  An  allegation  in  a  petition  that  the 


NOTB. — Mitiffation  of  damages  for  personal  in- 
Jury  by  fact  i)iat  injured  person  has  received 
from  some  source  other  than  the  wrongdoer 
money  because  of  the  injury, 

I.  In  actions  by  injured  person. 

a.  Insurance  money,  87. 

b.  Wages,  89. 

c  Other  gratuities,  90. 
IL  In  actions  for  wrongful  death. 

a.  Property  received  from  deceased,  91. 

b.  Insurance  money,  92. 

c.  Pensions  and  subscriptions,  94. 

d.  Remarriage,  95. 

III.  Payments  made  at  instance  of  wrongdoer, 
95. 

I.  In  actions  by  injured  person, 

a.  Insurance  money.. 

Perhaps  the  provision  by  the  injured  person 
himself  against  the  consequences  of  an  accident 
1>y  contracting  for  insurance  most  fully  tests 
the  principles  on  which  the  wrongdoer  might 
'Claim  a  mitigation  of  damages  because  of  pay- 
ments by  a  stranger  of  any  of  the  conditions 
under   which   the  claim   might   be   made.   The 
theory  of  the  recovery  is  to  compensate  the  in- 
jured person  for  the  loss  inflicted  upon  him  by 
the  Injury.     He  has  no  right  to  make  a  profit 
•out  of  his  misfortune,  and  can  only  claim  to  be 
-made  whole.    Therefore  if,  because  of  insurance 
-money  paid  him  under  a  contract  which  he  him- 
self made,  he  has  suffered  no  pecuniary  loss,  a 
superficial  consideration  might  lead  to  the  con- 
clusion that  he  could  not  require  the  wrongdoer 
to  answer  for  a  loss  which  he  had  in  fact  not 
suffered,  and  that  the  extent  of  the  recovery 
would  be  compensation  for  the  physical  suffer- 
ing and  for  the  pecuniary  loss,  including  pre- 
miums paid  for  the  insurance,  from  which  should 
be  deducted  the  money  paid  on  the  policy.   Fur- 
ther consideration  will  indicate,  however,  that 
the  question  Involved  is  the  duty  of  the  wrong- 
doer to  answer  for  the  damage  wrought  by  his 
wrongful  act     That  damage  is  represented  by 
the  whole  loss  so  caused,  and  it  is  no  concern  of 
his  how  the  loss  shall  be  divided  among  persons 
who  are  strangers  to  him.    The  law  entitles  the 
•one  upon  whom  the  Injury  in  infiicted  to  main- 
tain the  action  against  him,  and  to  recover  for 
^7  L.  R  A. 


all  the  loss  inflicted,  and  the  wrongdoer  cannot 
investigate  the  contract  or  other  relations  exist- 
ing between  the  injured  person  and  third  per- 
sons, or  take  advantage  of  the  fact  that,  as  be- 
tween themselves,  they  have  agreed  to  apportion 
the  burden  in  such  a  way  that  the  wrongdoer's 
payment  will  not  reach  to  one  on  whom  the  loss 
will  ultimately  fall. 

In  Regan  v.  New  York  &  N.  B.  R.  Co.  60  Conn. 
134^  26  Am.  St  Rep.  306,  22  Atl.  508,  which 
was  an  action  to  recover  for  the  negligent  de- 
struction of  property  by  flre  set  out  by  defend- 
ant defendant  claimed  the  right  to  have  the 
damages  reduced  by  the  amount  of  insurance 
which  had  been  received  by  the  property  owner. 
That  class  of  cases  is  not  within  the  scope  of 
this  annotation,  but  the  remarks  of  the  court 
are  so  pertinent  that  they  throw  sufScient  light 
upon  the  subject  under  discussion  to  warrant 
reference  to  them.  The  court  says :  "If  the  de- 
fendant is  entitled  to  have  the  Insurance  money 
deducted  from  the  amount  otherwise  due,  it 
must  be  because  It  owns  or  has  some  legal  claim 
to  the  money.  How  happens  it  that  the  defendant 
is  entitled  to  this  money?  Not  because  it  ever 
paid  the  premium  or  any  part  of  it,  nor  because 
the  policy  was  intended  for  its  beneflt  nor  upon 
its  request  nor  because  there  is  any  privity  be- 
tween it  and  the  Insurance  company.  .  .  . 
How,  then,  can  the  defendant  claim,  as  it  does, 
the  exclusive  beneflt  of  the  insurance?  It  came 
to  the  plaintiff  from  a  collateral  source  wholly 
Independent  of  the  defendant  and  which  as  to 
him  was  res  inter  taios  acta.  The  defendant 
in  our  Judgmeut,  has  no  more  claim  to  the  insur- 
ance money  that  it  would  have  to  money  ob- 
tained upon  a  subscription  paper  which  the 
friends  of  Regan  (the  property  owner)  may 
have  procured  to  make  good  his  loss." 

8o  in  Harding  v.  Townshend,  43  Vt  536,  5 
Am.  R(*p.  304,  which  was  an  action  for  an  Injury 
caused  by  a  defect  in  a  highway,  defendant 
claimed  to  have  the  amount  received  by  plain- 
tiff on  an  accident  insurance  policy  deducted 
from  the  recovery,  but  the  court  says :  "There 
is  no  technical  ground  which  necessarily  leads 
to  the  conclusion  that  the  money  received  by 
the  plaintiff  of  the  accident  insurance  company 
should  operate  as  a  defense,  or  inure  to  the  bene- 
flt of  the  defendant  The  insurer  and  the  de- 
fendant are  not  Joint  tort  feasors  or  Joint  debt- 
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plaintiff  '*l&as  suffered  and  will  continue 
to  suffer  great  pain"  is  sufScient  to  authorize 
the  admission  of  eyidence  that  mental  pain 
has  been  suffered,  and,  when  such  evidence  is 
admitted,  there  is  no  error  in  charging  the 
jury  that,  in  assessing  the  damages,  they 
may  take  into  consideration  the  mental  pain 
suffered  by  the  plaintiff. 
7.  The  charare  as  a  frhole  fras  free 
from  error.  The  verdict  was  warranted  by 
the  evidence,  and  was  not  excessive.  No 
sufficient  reason  has  been  shown  for  revers- 
ing the  judgment. 

(June  10,  1904.) 

'PRROR  to  the  Superior  Court  for  Dade 
J-^  County  to  review  a  judgment  in  favor  of 
plaintifT  in  an  action  brought  to  recover 
damages    for   personal   injuries   alleged   to 


have  been  caused  by  defendant's  negligence. 
AfflTfned. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Payne  A  Tye,  R.  J.  MeOamyy 
and  J.  McGamy  for  plaintiff  in  error. 

Messrs.  Bo««er  A  Brandoiiy  foi  defend- 
ant in  error: 

The  sums  paid  by  the  United  States  gov- 
ernment to  its  injured  employees  incapaci- 
tated for  work  is  in  the  nature  of  insurance. 
Such  a  sum  received  from  the  government 
would  be  immaterial  in  determining  the 
amount  that  the  plaintiff  ought  to  recover 
from  the  railway  company  in  this  case. 

Western  d  A,  R.  Co.  v.  Meigs,  74  Ga.  857 ; 
Missouri  P,  R.  Co.*  v.  Jarrard,  65  Tex.  660 ; 
Oft  to  d  M.  R.  Co.  V.  Dickerson,  69  Ind.  317; 
Pennsylvania  Co.  v.  Marion,  104  Ind.  239,  3 


ors,  so  as  to  make  a  payment  or  satisfaction  by 
the  former  operate  to  the  benefit  of  the  latter. 
Nor  is  there  any  lerail  privity  between  the  de- 
fendant and  the  insurer,  so  as  to  give  the  former 
a  right  to  avail  itself  of  a  payment  by  the 
latter.  The  policy  of  insurance  is  collateral  to 
the  remedy  against  the  defendant,  and  was  pro- 
cured solely  by  the  plaintiff  and  at  his  expense, 
and  to  the  procurement  of  which  the  defendant 
was  in  no  way  contributory.  It  is  in  the  nature 
of  a  wager  between  the  plaintiff  and  a  third 
person,  the  insurer,  to  which  the  defendant  was 
in  no  measure  privy,  either  by  relation  of  the 
parties,  or  by  contract,  or  otherwise.  It  cannot 
be  said  that  the  plaintiff  took  out  the  policy  in 
the  interest  or  behalf  of  the  defendant ;  nor  is 
there  any  legal  principle  which  seems  to  require 
that  it  be  ultimately  appropriated  to  the  de- 
fendant's use  and  benefit."  And,  in  answer 
to  the  objection  that  plaintiff  was  not  entitled 
to  more  than  one  recovery,  the  court  said  de- 
fendant was  not  in  a  position  to  raise  that  ques- 
tion, since  it  was  primarily  liable  for  the  in- 
Jury. 

In  Bradburn  v.  Great  Western  R.  Co.  L.  R. 
10  Exch.  1,  44  L.  J.  Exch.  N.  S.  9,  81  L.  T. 
N.  S.  464,  23  Week.  Rep.  48,  In  which  the  claim 
was  made  that  the  amount  received  on  an  acci- 
dent-insurance policy  must  be  deducted  from  the 
recovery,  Bramwell,  B.,  said,  one  is  dismayed  at 
this  proposition.  And  it  is  further  said  that  the 
plaintiff  is  entitled  to  retain  the  benefit  for 
which  he  has  paid,  In  addition  to  the  damages 
which  he  recovers  on  account  of  defendant's  neg- 
ligence. And  Plgott,  B.,  says  he  does  not  re- 
ceive that  sum  of  money  bec'ause  of  the  accident, 
but  because  he  has  made  a  contract  providing 
for  the  contingency ;  an  accident  must  occur  to 
entitle  him  to  It,  but  it  is  not  the  accident,  but 
his  contract,  which  Is  the  cause  of  his  receiv- 
ing it. 

In  Hicks  V.  Newport.  A.  &  H.  R.  Co.  4  Best 
&  S.  403,  note,  there  had  been  an  intimation 
that,  in  actions  by  the  personal  representative, 
money  received  as  accident  insurance  should  be 
deducted.  And  the  court  in  Bradburn  v.  Great 
Western  R.  Co.  L.  R.  10  Exch.  1,  44  L.  J.  Exch. 
N.  S.  ft,  31  L.  T.  N.  S.  464,  23  Week.  Rep.  48, 
distln^ishes  the  Hicks  Case  on  the  ground  that 
In  that  case  the  recovery  was  not  by  the  injured 
person,  but  by  his  next  of  kin,  and  that  in  such 
case  it  was  quite  correct  to  deduct  the  insur- 
ance. It  is  further  said.  If  the  person  claiming 
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damages  was  put  by  the  death  of  his  relative 
into  possession  of  a  large  estate,  there  was  no 
loss;  he  was  a  gainer  by  the  event;  and,  simi- 
larly, whatever  comes  into  possession  of  the 
family  who  have  suffered  by  the  death  of  their 
relative,  by  reason  of  his  death,  must  be  taken 
into  account. 

It  is  now  well  settled  that  money  received 
on  accident-insurance  policies  by  injured  per- 
sons does  not  diminish  the  amount  of  the  re- 
covery against  the  wrongdoer.  Missouri,  K.  & 
T.  R.  Co.  V.  Rains  (Tex.  Civ.  App.)  40  8.  W. 
635;  Missouri,  K.  &  T.  R.  Co.  v.  Flood  (Tex. 
Civ.  App.)  79  8.  W.  1106;  Carroll  v.  Missouri 
P.  R.  Co.  88  Mo.  239,  57  Am.  Rep.  382 ;  Louis- 
ville &  N.  R.  Co.  V.  Carothers,  23  Ky.  L.  Rep. 
1673.  65  S.  W.  833,  66  8.  W.  385. 

So  money  received  from  an  accident  insurance 
policy  for  a  personal  injury  is  not  pro  tanto  a 
discharge  of  the  liability  of  the  one  responsible 
for  the  injury.  Pittsburg,  C.  &  St.  L.  R.  Co.  v. 
Thompson,  56  111.  138. 

But  in  Congdon  v.  Howe  Scale  Co.  66  Vt. 
265,  29  Atl.  253,  evidence  that  plataitiff  held 
accident-Insurance  policies  was  allowed  to  be 
brought  out  upon  the  cross-examination,  where 
he  took  the  stand  ior  the  purpose  of  proving  the 
extent  of  his  injuries.  This,  however,  was  not 
placed  upon  the  ground  that  such  fact  might  be 
considered  in  mitigation  of  damages;  but  it  is 
said  that  it  is  not  shown  that  the  evidence 
was  not  admissible  for  some  purpose. 

Where  the  employee  of  one  person  Is  Injured 
by  the  negligence  of  another  for  whom  the  em- 
ployer is  performing  labor,  and  receives  benefits 
under  a  policy  obtained  by  his  employer,  which 
are  expressly  agreed  to  be  without  prejudice  it 
is  not  an  exercise  of  an  option  given  by  statute 
to  pursue  either  the  employer  or  the  person 
causing  the  accident,  but  not  both.  Oliver  v. 
Nautilus  Steam  Shipping  Co.  72  L.  J.  K.  B.  N. 
S.  857  [1903]  Weekly  Notes,  132. 

Of  the  same  character  as  insurance  money 
proper  are  the  sick  benefits  and  other  aid  re- 
ceived from  benefit  societies,  fraternal  societies, 
and  other  organizations  of  that  class. 

Therefore,  sick  benefits  received  by  plaintiff 
from  a  source  other  than  defendant  are  not  to 
be  considered  in  assessing  the  damages.  Balti- 
more City  Pass.  R.  Co.  v.  Baer,  90  Md.  97,  44 
Atl.  992. 

Whether  or  not  the  relief  received  from  a  de- 
partment organized  or  maintained  by  the  one 
responsible  for  the  accident  shall  be  deducted 
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X.  E.  874;  Klein  v.  Thompson,  19  Ohio  St. 
569;  The  D.  8.  Gregory,  2  Ben.  226,  Fed. 
Ca8.  No.  4,100;  Cwvningham  v.  Evansville 
d  7*.  H,  R.  Co,  102  lud.  478,  52  Am.  Kep. 
683,  1  N.  E.  800;  Alston  v.  Stewart,  2  Mon- 
aghan  (Pa.)  51;  2  Rorer,  Railroads,  p.  859, 
§  8;  1  Sutherland,  Damages,  3d  ed.  p.  406, 
S  158. 

Mr.  Ben  J.  Conyers  also  for  defendant 
in  error. 

Cobb,  J.,  delivered  the  opinion  of  the 
court: 

Miller  was  a  railway  mail  clerk,  and  re- 
ceived injuries  as  the  result  of  a  collision  be- 
tween the  train  upon  which  he  was  working 
and  another  train.  He  brought  his  action  for 
damages  against  the  railway  company,  and 


at  the  trial  it  was  conceded  that  he  was  en- 
titled to  recover;  the  sole  issue  in  the  case- 
being  as  to  the  amoimt  of  damages  which 
should  be  awarded  him.  The  jury  returned 
a  verdict  for  $4,000.  The  defendant  made  a 
motion  for  a  new  trial  upon  numerous- 
grounds,  and  complains  that  the  court  erred 
in  overruling  the  same. 

1-3.  Error  is  assigned  upon  the  following 
charge :  "It  is  immaterial  whether  the  gov- 
ernment paid  the  plaintiff  anything  or  not. 
That  would  not  affect  the  rights  of  the 
plaintiff  in  this  case  to  recover  against  the 
railroad  company."  Error  is  further  as- 
signed upon  the  refusal  of  the  judge  to  give 
in  charge  a  written  request  which  was  as 
follows :  "Plaintiff  admits  in  his  testimony 
that  he  received  from  the  government  his 


from  the  recovery  depends  upon  the  contract; 
and  the  cases  will  he  found  in  snbd.  III.  infra. 

h.  Wages. 

The  principles  which  have  heen  applied  to 
cases  of  insurance  would  seem  to  control  the 
determination  of  the  question  whether  or  not 
the  fact  that  the  wages  of  the  injured  person 
have  not  in  fact  been  stopped  during  his  disa- 
bility should  he  considered  in  mitigation  of 
damages.  The  weight  of  authority  is  repre- 
sented by  Nashville,  Chattanooga  &  St.  L. 
R.  Co.  y.  Mit.lsk  in  holding  that  it  should  not 
be.  But  the  courts  are  not  unanimous  upon  this 
qnestioo. 

If  plaintiff  is  not  Injured  to  such  an  extent 
that  he  is  prevented  from  continuing  his  employ- 
ment and  earning  his  full  salary,  of  course  no 
allowance  can  he  made  for  loss  of  time.  Louis- 
ville k  N.  R.  Co.  V.  Carothers,  23  Ky.  L.  Rep. 
1673,  65  8.  W.  833,  66  S.  W.  385. 

And  in  Lee  v.  Western  U.  Teleg.  Co.  51  Mo. 
App.  875,  which  was  an  action  for  damages  for 
the  erroneous  transmission  of  a  telegram,  by 
reason  of  which  plaintiff  was  compelled  to  per- 
form a  fruitless  Journey,  the  court  held  that 
he  could  not  recover  for  lost  time  when  his  sal- 
ary was  paid  by  his  employer  during  the  whole 
time ;  but  the  evidence  tended  to  show  that  the 
basiness  was  that  of  the  employer,  and  that  the 
right  of  action  was  in  him,  and  not  in  the  plain- 
tiff. 

However,  the  New  York  court  of  appeals  has 
directly  committed  itself  to  the  proposition  that 
no  allowance  can  be  made  for  lost  time  if  the 
wages  were  not  stopped. 

In  Drlnkwater  v.  Dlnsmore,  80  N.  Y.  390,  36 
Am.  Rep.  624,  It  was  held  that  no  recovery  could 
be  had  for  the  loss  of  time  if  plaintiff  had  been 
paid  his  wages  during  the  period  of  his  disabil- 
ity. The  court  says  plaintiff  was  entitled  to  re-' 
cover  only  his  pecuniary  loss.  Before  the  plain- 
tiff can  recover  for  the  loss  of  wages  he  is  bound 
to  show  that  he  lost  the  wages  In  consequence 
of  the  injuries,  and  how  much  they  were.  De- 
fendant has  a  right  to  show  that  he  was  under 
contract  with  his  employer,  that  his  wages 
went  on  without  service,  or  that  his  employer 
paid  his  wages  from  mere  beneyolence.  In  such 
case  plaintiff  cannot  claim  that  defendant  wrong- 
fully caused  him  to  lose  his  wages,  and  the  loss 
of  wages  wonld  form  no  part  of  his  damages.  So 
no  recovery  can  be  had  for  the  expense  of  a 
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nurse  where  such  serylces  were  rendered  gratu- 
itously ;  so  with  the  doctor's  bill. 

The  court  thereby  reversed  the  decision  of  the 
lower  court,  16  Hun,  250.  There  the  court  says : 
"The  plaintiff  is  entitled  as  a  part  of  his  dam- 
ages, to  the  value  of  the  time  he  lost.  Can  this 
be  reduced  by  showing  that  he  received  this 
amount  from  some  other  hand?  We  think  not. 
The  law  imposed  this  part  of  the  plain tifTs 
damages  upon  the  defendant,  as  a  consequence 
of  the  injury  he  caused  him,  and  no  mitigation 
of  the  amount  can  come  to  him  from  any  mere 
voluntary  payment  of  a  portion  by  a  third 
party  not  in  the  interest  of  the  defendant.  The 
plaintiff  must  recover  his  loss  and  the  defendant 
must  pay  It.  He  can  take  no  benefit  from  the 
gratuity  of  others.  He  has  caused  an  injury 
and  consequent  loss,  and  he  must  pay,  no  matter 
how  benevolent  others  have  been." 

In  Montgomery  &  E.  R.  Co.  v.  Mal1ette,92  Ala. 
210,  9  So.  363,  where  it  appeared  that  time 
had  actually  been  lost  because  of  the  Injury, 
but  there  was  nothing  to  show  that  the  wages 
of  the  injured  person  were  not  paid,  or  were 
diminished  to  any  extent,  during  that  period, 
the  court  held  that  no  allowance  for  lost  time 
could  be  made.  The  court  says  non  constat  but 
that  during  this  period,  and  notwithstanding 
the  disability,  he  received  fully  as  much  as  he 
would  have  done  had  he  not  been  disabled  at 
all.  Yet  the  trial  court  assumed  that  he  was 
personally  damaged  by  this  loss  of  time,  and  au- 
thorized the  jury  to  Include  in  their  verdict  the 
time  so  lost.  The  court  continues  :  "This  part 
of  the  charge  was  manifestly  bad ;"  and  the  only 
cure  would  have  beep  In  its  withdrawal  from 
the  jury. 

So  the  court  of  appeals  of  Missouri  held  that 
where  mere  compensation  for  loss  caused  by  a 
personal  Injury  Is  sought,  no  recovery  can  be 
had  for  loss  of  time  If  the  wages  of  the  injured 
person  are  paid  during  the  time  he  is  Incapaci- 
tated from  work.  Ephland  v.  Missouri  P.  R. 
Co.  57  Mo.  App.  147. 

But  that  decision  Is  overruled  by  a  later  one 
in  the  supreme  court,  which  held  that  the  fact 
that  the  salary  of  an  Injured  person  Is  continued 
by  his  employer  during  the  time  of  his  inability 
to  perform  services  Is  no  ground  for  diminution 
of  the  damages  to  be  paid  by  the  one  who  caused 
the  injury.  Williams  v.  St.  Louis  &  S.  F.  R.  Co. 
123  Mo.  573,  27  S.  W.  387. 

The  fact  that  the  salary  of  the  injured  person 
went  on  during  the  time  he  was  disabled  without 
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regular  salary  during  the  time  he  did  not 
work  on  account  of  his  injury.  This  being 
so,  I  charge  you  that  he  cannot  recover  any- 
thing on  this  account  for  time  lost,  as 
claimed  in  his  declaration."  King,  an  as- 
sistant division  railway  mail  superintend- 
ent, testified  as  follows:  Plaintiff  "re- 
turned to  work  about  June  10,  1903, — about 
the  time  hid  year  expired.  If  he  had  not 
gone  back  to  work  he  would  have  been 
granted  further  time,  but  his  pay  would 
have  stopped.  The  government  pays  them 
for  one  year  when  they  are  disabled  from 
work.  This  is  done  on  the  physician's  cer- 
tificate for  no  period  longer  than  sixty  da3rs 
<x)nsecutively,  and  not  to  exceed  one  year  in 
total."  The  amount  thus  received  by  the 
plaintiff  was  $1,400.     While  the  statue  or 


regulation  of  the  Postoffice  Department  un- 
der which  this  payment  was  made  does  not 
appear  in  the  record,  nor  is  it  cited  in  the 
briefs  of  counsel,  the  payment  was  evidently 
made  under  the  provisions  of  §  1424  of  the 
postal  laws  and  regulations,  which  reads  as 
follows:  "Whenever  a  railway  postal  clerk 
shall  be  disabled  while  in  the  actual  dis- 
charge of  his  duties  by  a  railroad  or  other 
accident  beyond  his  power  to  control,  he 
shall  send  to  the  division  superintendent  a 
certificate  of  his  attending  physician  or 
surgeon  sworn  to  before  an  officer  au- 
thorized to  administer  oaths,  who  has 
an  official  seal,  setting  forth  the  na- 
ture, extent,  and  cause  of  his  disabil- 
ity, and  the  probable  duration  of  the  same ; 
and  such  further  evidence  as  to  the  character 


abatement  is  no  ground  for  reduction  of  dam- 
ages to  be  allowed  against  the  recovery.  Ohio 
A  M.  R.  Co.  V.  Dlckerson,  50  Ind.  817.  The 
court  says  in  such  cases  damages  are  assessed 
according  to  uniform  principles,  and  are  not  to 
be  affected  by  the  mere  accidental  business  re- 
lations of  the  person  injured.  The  liberality  of 
his  employer  offers  no  reason  why  he  should  not 
be  compensated  for  the  injury  he  has  sustained. 

In  Elmer  v.  Fessenden,  154  Mass.  427,  28  N. 
B.  299,  which  was  an  action  for  slander,  the 
•court  held  that  plaintiff  was  not  prevented  from 
recovering  the  value  of  time  lost  because  of  de- 
fendant's wrongful  act  because  a  stranger  saw 
fit  to  pay  him  for  the  same  time,  either  by  way 
■of  gift,  or  upon  consideration. 

The  fact  that  the  wages  of  the  injured  person 
are  continued,  either  because  of  his  contract, 
or  as  a  matter  of  grace,  does  not  entitle  the 
defendant  to  a  mitigation  of  damages.  Missouri 
P.  R.  Co.  V.  Jarrard,  65  Tex.  560 ;  International 
A  G.  N.  R.  Co.  V.  Haddox  (Tex.  Civ.  App.)  81 
fi.  W.  1036. 

It  thus  appears  that  the  New  York  and  Ala- 
bama courts  are  out  of  hanhony  with  the  trend 
of  the  decisions  elsewhere. 

c.  Other  gratuities. 

The  courts  have  experienced  some  difficulty  in 
«a8e  of  other  gratuities  besides  the  voluntary 
payment  of  wages,  so  that  there  is  a  conflict  of 
opinion  with  reference  to  the  allowance  in  this 
class  of  cases  as  well  as  in  the  other.  It  would 
seem  that  if,  under  the  general  rules  of  law, 
one  who  inflicts  a  personal  injury  upon  another 
is  bound  to  restore  him  as  nearly  as  possible  to 
his  former  condition,  the  liability  would  include 
nurses  and  doctor's  bills;  and  that  the  wrong- 
doer could  not  talce  advantage  of  the  fact  that 
the  injured  person  had  been  fortunate  enough 
to  have  such  services  rendered  gratuitously. 
The  basis  of  recovery  is  fixed  by  general  prin- 
ciples, and  not  by  the  accidental  circumstances 
which  may  exist  in  a  particular  case.  And  so 
the  majority  of  the  courts  have  held  that  the 
fact  that  the  injured  person  had  not  actually 
been  compelled  to  pay  for  doctors'  and  nurses' 
services  could  not  be  considered  in  mitigation  of 
damages. 

In  an  action  to  recover  damages  for  assault 
and  battery  it  appeared  that  the  township  had 
gratuitously  paid  for  the  services  rendered  in 
the  treatment  of  plaintiff's  injuries,  and  It  was 
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contended  that  plaintiff  could  not,  therefore, 
recover  the  amount  from  defendant;  but  the 
court  said :  **We  do  not  think  the  payment  by 
the  trustees  inured  to  the  benefit  of  defendant, 
or  can  be  held  to  diminish  his  liability.  It  was 
not  intended  as  a  satisfaction  of  any  part  of 
plaintiff's  claim  against  him,  and  we  think  It 
ought  not  to  be  held  to  have  that  effect."  It  la 
true  that  there  may  be  no  legal  duty  resting 
upon  plaintiff  to  return  the  money  expended  for 
his  benefit;  but  the  court  continues:  "We  see 
no  good  reason  why  he  ought  not  to  be  allowed  te 
recover  from  the  party  whose  wrong  caused  the 
loss,  and  thus  be  placed  in  possession  of  the 
means  to  enable  him  to  return  the  money  volun- 
tarily if  in  conscience  he  should  see  proper  to 
do  so."     Klein  v.  Thompson,  19  Ohio  St.  560. 

The  fact  that  nursing  and  care  were  gratu- 
itously bestowed  upon  the  injured  person  does 
not  prevent  an  allowance  for  their  value  aa 
damages  against  the  one  causing  the  injury. 
The  D.  S.  Gregory,  2  Ben.  226,  Fed.  Cas.  No. 
4,100 ;  Pennsylvania  Co.  v.  Marion,  104  Ind. 
230,  8  N.  E.  874 ;  Brosnan  v.  Sweetser,  127  Ind. 
1,  26  N.  E.  555. 

So  the  fact  that  services  of  a  physician  are 
rendered  gratuitously  to  an  injured  person  Is  no 
ground  for  withdrawing  from  consideration  the 
value  of  such  services  as  an  element  of  dam- 
ages to  be  awarded  for  the  injury.  Indianapolis 
V.  Gaston,  68  Ind.  224;  Ohiiger  v.  Toledo,  20 
Ohio  C.  C.  142. 

So  defendant  cannot  take  advantage  of  the 
fact  that  plaintllTs  doctor's  bill  and  expenses 
were  paid  by  a  beneficial  society.  Alston  v. 
Stewart,  2  Monagfaan  (Pa.)  51. 

In  Varnham  v.  Council  Bluffs,  52  Iowa,  698, 
3  N.  W.  792,  the  court,  In  deciding  that  the 
value  of  nurses'  services  were  not  rendered  non- 
recoverable  by  the  fact  that  they  were  gratu- 
itous, says  it  does  not  follow  that  plaintiff  could 
not  recover  because  the  services  were  rendered 
gratuitously.  The  defendant  ought  not  to  bene- 
fit by  the  generosity  of  the  daughter  (who  ren- 
dered the  service),  or  on  account  of  the  relation 
between  the  plaintiff  and  her  nurses. 

And  the  principle  of  that  case  was  followed 
in  Beringer  v.  Dubuque  Street  R.  Co.  118  Iowa, 
135,  91  N.  W.  931 :  and  Yeager  v.  Spirit  Lake, 
115  Iowa,  593,  88  N.  W.  1096. 

That  the  brothers  of  a  person  injured  by  the 
negligence  of  another  pay  her  nurses  and  doc- 
tor's bills  does  not  prevent  her  from  receiving 
their  value  from   the  one   responsible  for  the 
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of  the  disability  as  may  be  necessary  shall  be 
furnished.  The  division  superintendent  will 
forward  the  certificate,  with  his  recom- 
mendation, to  the  general  superintendent  of 
the  railway  mail  service,  who  will  submit 
the  matter  to  the  Postmaster  Groneral,  who 
may,  in  his  judgment,  the  facts  justifying 
«uch  action,  grant  such  disabled  clerk  leave 
of  absence  with  pay  for  periods  of  not  ex- 
ceeding sixty  days  each,  and  not  exceeding 
one  year  in  all." 

In  considering  whether  the  assignments  of 
error  under  consideration  are  well  taken,  it 
is  necessary  to  determine  whether  the  pay- 
ment referred  to  in  the  testimony-  was  of 
such  a  character  as  to  preclude  the  plaintiff 
from  claiming  compensation  for  lost  time 
against  the  railway  company.  When  one  en- 


gaged in  any  calling  or  avocation  from 
which  he  derives  a  pecuniary  benefit  is  com- 
pelled to  give  up  for  a  time  the  performance 
of  his  duties,  as  the  result  of  an  injury  in- 
flicted upon  him  by  a  wrongdoer,  he  is  enti- 
tled, as  a  general  rule,  to  demand  compensa- 
tion for  the  time  thus  lost  at  the  hands  of 
the  wrongdoer  who  inflicted  the  injury.  The 
general  rule  is  that,  where  a  wrongdoer 
causes  time  to  be  lost,  he  will  not  be  heard 
to  say  that  the  person  injured  has  suffered 
no  pecuniary  loss,  because  he  has  received, 
as  a  direct  result  of  being  injured,  contribu- 
tions which  in  amount  aggregate  more  than 
what  would  have  been  earned  during  the 
time ;  nor  will  his  liability  be  diminished  to 
the  extent  of  contributions  which  were  less 
than  what  wouid  have  been  earned.  If,  from 


Injury.  Denver  &  R.  G.  R.  Co.  ▼.  Lorentzen,  24 
C.  C.  A.  592,  49  U.  S.  App.  81,  79  Fed.  291.  The 
court  says  the  liability  of  the  defendant  for 
the  expenses  in  question  rested  upon  the  ground 
that  they  were  rendered  necessary  by  its  neglect 
•of  duty,  and  that  this  liability  was  not  altered, 
BO  matter  what  arrangement  plaintiff  might 
liave  made  for  their  payment. 

Money  raised  by  charitable  subBcription,  and 
paid  to  the  Injured  person,  Is  not  to  be  taken 
into  consideration  In  assessing  his  damages. 
Norristown  v.  Moyer,  67  Fa.  356. 

And  in  McLaughlin  v.  Corry,  77  Pa.  109,  18 
Am.  Rep.  432,  it  is  assumed,  for  purposes  of 
argument,  that  donations  of  friends  and  neigh- 
bors cannot  be  taken  into  consideration  In  as- 
isesslng  damages  for  negligent  Injuries. 

But  in  Goodhart  v.  Pennsylvania  R.  Co.  177 
Pa.  1,  55  Am.  St.  Rep.  705,  35  Atl.  191,  it  is 
held  that  no  recovery  can  be  had  for  nursing 
and  attendance  by  the  members  of  the  house- 
hold of  the  injured  person,  unless  they  are  hired 
.servants.  The  court  says :  "The  care  of  his 
wife  and  minor  children  in  ministering  to  his 
needs  involves  the  performance  of  the  ordinary 
offices  of  affection  which  is  their  duty;  but  it 
involves  no  legal  liability  on  his  part,  and  there- 
fore affords  no  basis  for  a  claim  against  a  de- 
fendant for  expenses  incurred.'* 

It  would  seem  that  in  that  case  the  court 
wholly  missed  the  point  of  the  controversy.  It 
was  the  duty  of  the  wrongdoer  to  provide  the 
nurse,  and  the  members  of  the  household  of  the 
injured  person  owed  it  no  duty  in  that  regard. 
It  could  not  require  them  to  serve  it  gratui- 
tously, and  it  had  no  concern  with  how  the  al- 
lowance which  the  law  required  It  to  make  for 
such  service  should  be  distributed  as  between 
the  injured  person  and  those  rendering  the  serv- 
ice. 

In  Peppercorn  v.  Black  River  Falls,  89  Wis. 
38,  46  Am.  St.  Rep.  818,  61  N.  W.  79,  the  court, 
without  extending  discussion,  held  that  a  minor 
child  injured  through  defendant's  negligence 
was  not  entitled  to  recover  for  moneys  paid  out 
or  expenses  Incurred  by  her  brother  in  her  be- 
half for  medical  attendance  and  medicines  in 
consequence  of  the  injury.  The  court  says  that 
it  may  be  that  the  physician  so  in  attendance 
and  the  person  so  furnishing  medicine  might 
have  recovered  therefor  as  for  necessaries,  but 
these  things  give  her  no  right  of  action  for 
moneys  voluntarily  paid  and  liabilities  volun- 
tarily Incurred  by  her  brother  or  her  father. 
«7  L.  R,  A. 


In  that  case,  also,  it  would  seem  that  the 
court  relieved  defendant  of  a  burden  which 
rightfully  belonged  to  it  merely  because  those 
interested  in  the  welfare  of  the  injured  child  had 
seen  that  it  was  supplied  with  needed  attention. 

II.  In  actions  for  wrongful  death. 

a.  Property  received  from  deceased, 

'  Under  the  statutes  which  permit  the  widow 
and  children,  or  next  of  kin,  of  a  person  killed 
by  the  negligence  of  another  to  maintain  an  ac 
tlon  to  recover  the  damages  for  the  injury  in 
flicted  upon  them  by  such  death,  the  recovery  is 
usually  limited  to  the  loss  which  they  can  show 
that  they  have  sustained.  Among  the  elements 
of  loss  which  the  Jury  arc  usually  permitted  to 
consider  is  the  amount  of  future  accumulation 
of  which  plaintiffs  may  be  supposed  to  have 
been  deprived  by  the  premature  death  of  their 
relative.  Under  these  circumstances,  it  has  been 
insisted  on  behalf  of  defendants  in  such  actions 
that  the  property  which  is  presently  placed  in 
possession  of  the  plaintiffs  because  of  the  death 
should  be  considered  in  mitigation  of  damages. 
This  contention  has,  however,  not  prevailed  with 
the  courts. 

So  It  Is  held  that  the  fact  of  inheritance  of  an 
estate  from  a  deceased  person  Is  not  to  be  con- 
sidered In  assessing  the  damages.  Stabler  v. 
Philadelphia  &  R.  R.  Co.  199  Pa.  386,  85  Am. 
St.  Rep.  791,  49  Atl.  273. 

In  Chicago  &  N.  W.  R.  Co.  v.  Moranda,  93 
111.  302,  34  Am.  Rep.  1681,  the  court,  in  holding 
that  the  poverty  of  plaintiffs  in  an  action  for 
damages  for  negligently  killing  their  Intestate 
was  not  a  proper  matter  for  consideration,  says 
if,  Immediately  after  this  disaster,  the  plain- 
tiffs had  by  inheritance  from  other  sources  be- 
come at  once  wealthy,  it  would  not  have  abated 
one  cent  from  the  amount  of  their  lawful  de- 
mand in  the  case. 

One  negligently  causing  the  death  of  another 
is  not,  in  an  action  by  the  next  of  kin  of  de- 
ceased, entitled  to  have  the  damages  reduced  by 
the  amount  which  plaintiff  has  received  from 
the  estate  of  deceased.  Terry  v.  Jewett,  17  Hun, 
305,  AfBrmed  hi  78  N.  T.  338. 

In  Illinois  C.  R.  Co.  v.  Barron,  5  Wall.  90. 
18  L.  ed.  591,  exception  was  taken  to  the  re- 
fusal of  the  trial  court  to  instruct  the  Jury  that. 
If  they  believed  that  the  plaintiffs  for  whose 
benefit  the  action  was  brought  had  received,  in 
consequence  of  decedent's  death,  and  out  of  the 
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motives  of  affection,  philanthropy,  or  as  the 
result  of  a  contract,  the  plaintiff  has  re- 
ceived from  one  other  than  his  employer 
any  sums,  the  reception  of  which  are  direct- 
ly attributable  to  the  fact  that  he  has  been 
injured,  the  person  causing  the  injuiy  will 
not  be  allowefl  to  urge  the  payment  of 
such  sirnis  in  mitigation  of  the  damages 
claimed  against  him.  Thus,  it  has  been  held 
that  the  damages  will  not  be  reduced  by  any 
amount  of  insurance  received  in  consequence 
of  the  wrongdoer**}  act.  See  Western  d  A, 
jB.  Co.  v.  Meigs,  74  Ga.  867  (5)  ;  C%mning- 
ham  V.  Evaii»ciUe  d  T,  H,  R.  Co.  102  Ind. 
478,  52  Am.  Rep.  683,  1  N.  E.  800.  Nor  will 
the  fact  that  medical  attention  and  nursing 
have  been  rendered  gratuitously  preclude  the 
injured  party  from  recovering  the  value  of 


such  services  {Broanan  v.  Stoeetser,  127  Ind* 
1,  26  ^  £.  555 ;  Pennsylvania  Co.  v.  Marion, 
104  Ind.  239,  3  N.  E.  874 ;  Vamham  v.  Coun- 
cU  Bluffs,  52  Iowa,  698,  3  N.  W.  792)^ 
though  it  has  been  held  that  no  recovery  can 
be  had  for  the  value  of  services  of  this  char- 
acter rendered  by  members  of  the  family, 
unless  an  agreement  t«  pay  for  them  be 
shown  ( Goodhart  v.  Pennsylvania  R.  Co.  177 
Pa.  1,  55  Am.  St.  Rep.  705,  35  Atl.  191). 
Ought  the  rule  to  be  different  where  the  em- 
ployer, from  motives  of  humanity,  sympa- 
thy, business  interest,  and  the  like,  pays  to 
the  injured  employee,  as  a  mere  gratuity, 
for  a  given  time,  an  amount  which  he  would 
have  been  authorized  to  demand  if  he  had 
performed  the  services  of  his  employment^ 
but  which  he  had  no  right  to  demand  unlesfr 


estate  Inherited  by  them  from  him,  a  pecaniary 
benefit  greater  than  the  maximum  amoant  of 
damages  which  would  have  been  allowed  under 
the  statute,  then,  as  matter  of  law,  they  have 
received  no  .pecuniary  Injury  for  which  compen- 
sation can  be  recovered  in  the  action.  The  Su- 
preme Court  of  the  United  States  affirmed  the 
Judgment  without  expressing  opinion  upon  the 
refusal  to  give  this  instruction,  thereby  indicat- 
ing that  In  its  opinion  it  was  without  force. 

Conversely,  in  an  action  under  the  civil  dam* 
age  act  for  making  the  plaintiff's  intestate  in- 
toxicated, by  reason  of  which  he  wandered  Into 
danger  and  was  killed,  the  fact  that  deceased 
had  accumulated  property  which  went  to  plain- 
tiffs upon  his  death  is  no  ground  for  mitigation 
of  damages.  Houston  v.  Gran,  38  Neb.  687,  57 
N.  W.  408. 

To  illustrate  the  interpretations  which  have 
been  placed  upon  the  statutes,  attention  is 
called  to  Blake  v.  Midland  R.  Co.  18  Q.  B.  95, 
which  was  an  action  by  a  widow  of  a  merchant 
to  recover  for  his  death.  The  trial  Judge  In- 
structed the  Jury  to  take  so  much  per  annum 
as  the  wife  might  be  supposed  to  enjoy  of  his 
fixed  Income  from  the  benefits  of  his  business 
and  from  his  investments,  consider  this  as  an 
annuity,  find  its  present  worth,  and  deduct  from 
it  the  gross  amount  which  she  would  receive  as 
her  share  in  his  estate,  and  award  the  balance  as 
compensation  under  the  statute.  The  decision 
In  the  case  was  reversed  because  It  was  not  con- 
fined strictly  to  compensation,  but  permitted 
the  recovery  of  a  solaUum,  and  nothing  wan  said 
by  the  court  in  bank  upon  the  phase  of  the  case 
In  which  the  receipts  of  the  widow  were  de- 
ducted as  shown  above. 

There  is  a  qualification  of  the  nbove  rule  in 
case  the  sole  income  of  decedent  was  from  an 
Invested  estate. 

So  It  is  held  that,  if  the  only  aid  plaintiffs 
have  received  from  decedent  has  come  from  the 
income  of  the  invested  estate,  the  fact  that  the 
estate  upon  the  death  of  the  deceased  devolved 
upon  plaintiff  may  be  considered  in  mitigation 
of  damages.  San  Antonio  &  A.  P.  R.  Co.  v. 
Ix>ng,  87  Tex.  148,  24  L,  R.  A.  637,  47  Am.  St. 
Rep.  87,  27  S.  W.  113.  There  is  language  in 
that  case  which  would  lead  to  the  conclusion 
that,  in  the  opinion  of  the  court,  if  the  plain- 
tiff has  received  a  greater  benefit  by  the  death 
than  he  would  have  received  from  the  continu- 
ation of  the  life,  there  can  be  no  recovery.  The 
court  says :  "It  will  not  do  to  say,  as  some  of 
<>7  L.  Pi.  A. 


the  courts  have  said,  that  to  permit  a  defendant 
in  a  case  of  this  character  to  show  that  the 
plaintiff  had  received  a  pecuniary  benefit  re- 
sulting from  the  death  of  the  deceased  woal<t 
enable  a  wrongdoer  to  protect  himself  against 
the  consequences  of  his  wrong.  Except  for  wil- 
ful misconduct  or  gross  negligence,  exemplary- 
damages  are  not  allowed  by  the  statute.  In 
other  cases  actual  damages  only  are  given,  and 
the  recovery  Is  free  from  any  element  whatever 
of  a  penal  nature.  The  argument  is  not  a  legiti- 
mate application  of  the  principle  that  a  wrong 
doer  cannot  take  advantage  of  his  own  wrong. 
Its  main  support  rests  upon  a  sentiment, — a  con- 
sideration which  should  not  be  resorted  to  in 
order  to  change  the  provisions  of  the  written 
law.  The  statute  is  intended,  in  case  of  mere- 
ordinary  negligence,  to  give  compensation  for  a 
pecuniary  loss ;  and  the  question  is.  What  la 
the  amount  of  this  loss.  If  any?*  Reversing 
(Tex.  Civ.  App.)  26  S.  W.  114,  which  held  that 
the  acquisition  of  property  by  plaintiffs  on  ac- 
count of  the  death  of  their  mother  cannot  be 
shown  in  diminution  of  damages  because  the- 
property  would  have  ultimately  vested  in  plain- 
tiffs had  the  mother  died  a  natural  death.  But 
the  case  was  limited  to  its  particular  facts  In 
Gulf,  C.  Jt  S.  F.  R.  Co.  V.  Younger,  90  Tex. 
387,  38  S.  W.  1121, 

However,  the  next  of  kin,  who.  upon  the  death 
of  their  intestate,  receive  the  property  which  he 
had  accumulated,  cannot  Increase  their  recovery 
from  one  who  negligently  caused  his  death  by 
any  sum  which  would  represent  accumulations 
which  he  might  have  made  because  of  Increase 
from  such  property.  Flaving  received  the  prop- 
erty, the  responsibility  as  to  accumulations  must 
rest  upon  them.  Demarest  v.  Little.  47  N.  J. 
L.  28. 

And  In  Pym  v.  Great  Northern  R.  Co.  4  Best 
St  S.  396,  82  L.  J.  Q.  B.  N.  S.  377,  it  was  held 
that,  if  the  Income  of  deceased  was  drawn 
wholly  from  an  estate  which  upon  his  death 
descended  to  the  plaintiffs,  they  are  not  de- 
prived of  their  right  of  action  if,  because  of  the- 
death,  the  income  is  distributed  in  a  different 
manner  than  formerly  so  that  some  of  the  plain 
tiffs  suffer  from  the  loss  of  the  ancestor. 

b.  Insurance  money. 

Some  confusion  was  thrown  into  this  branch, 
of  the  subject  by  an  early  English  cane. 

In  Hicks  V.  Newport.  A.  &  H.  R.  Co.  4  Best 
&  S.  403,  note.  Lord  Campbell,  in  charging  the- 
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the  services  were  performed?  In  Texas  it 
has  been  lield  that  an  amount  paid^by  an 
employer,  whether  paid  as  the  result  of  a  di- 
rect imdertaking  or  as  a  mere  gratuity,  can- 
not be  pleaded  in  mitigation  of  damages. 
Missouri  P.  B.  Co.  v.  Jarrard,  65  Tex.  560. 
In  an  Indiana  case  the  same  rule  was  laid 
down,  though  it  does  not  appear  distinctly 
whether  the  payment  was  made  as  the  re- 
sult of  a  contract  or  as  a  gratuity.  Ohio  d 
M.  R,  Co.  V.  Dickerson,  59  Ind.  317.  It  has 
been  held  by  the  courts  of  last  resort  of 
New  York  and  Alabama,  and  by  intermedi- 
ate courts  in  Missouri,  that  where  an  em-' 
ployer  pays  to  his  employee,  during  the 
period  of  his  disability,  an  amount  which 
would  be  equal  to  his  wages  earned  if  he 
had  been  at  work,  the  employee  cannot  seek 


compensation  for  lost  time  against  a  wrong- 
doer who  causes  the  time  to  be  lost.  Sec 
Drinkwater  v.  Dinsmore,  80  N.  Y.  390,  36 
Am.  Rep.  624;  Montgomci-y  d  E,  R.  Co,  v. 
Mallet te,  02  Ala.  210,  9  So.  363  (6)  :  Lee  v. 
Western  U,  Teleg.  Co.  51  Mo.  App.  375  (0), 
385;  Ephland  v.  Missouri  P.  R.  Co.  57  Mo. 
App.  147  (4) ,  160.  A  ruling  to  the  same  ef- 
fect seems  to  ha^e  been  made  by  Lore,  Ch.  J., 
on  circuit  in  Delaware.  Chielinsky  v. 
Uoopes  d  T.  Co.  1  Marv.  (Del.)  273,  40  Atl. 
1127  (6).  None  of  these  cases  seem  to  lay 
any  stress  upon  the  question  as  to  whether 
the  payment  was  a  gratuity,  or  was  required 
by  the  contract  of  employment.  The  cases 
referred  to  above  are  cited  in  the  different 
text-books  on  Damages.  These  text  writers 
do  not  agree  as  to  what  is  the  correct  rule. 


Jury  in  a  nisi  prlas  case,  told  them  to  deduct 
from  the  damages  allowed  any  sum  received 
upon  the  policy  insuring  against  the  accident 
which  caused  the  death ;  but  that  in  case  of  gen- 
eral insurance  the  reduction  would  be  only  In 
respect  to  the  premiums  that  would  be  paid  by 
the  family,  or  which  would  be  paid  by  himself 
If  this  fatal  accident  had  not  happened. 

The  doctrine  that  any  Insurance  money  should 
be  deducted  has  not  been  generally  followed; 
bat  the  courts  have  not  been  able  to  free  them- 
•elves  entirely  of  the  idea  that  some  attention 
flhonid  be  given  to  It. 

Thus,  in  Grand  Trunk  R.  Co.  v.  Jennings,  L. 
R.  13  App.  Cas.  800,  37  Week.  Rep.  408,  the 
eoart,  after  stating  that.  If  the  income  of  the 
widow  was  from  property  which  had  been  settled 
upon  her  by  the  deceased,  and  which  she  would 
bmye  received  In  any  event,  she  cannot  be  con- 
sidered as  Injured  so  far  as  such  Income  Is  con- 
cerned, and  that  money  received  from  a  policy 
on  his  life  is  different.  The  pecuniary  benefit 
which  accrued  to  her  upon  his  death  from  such 
money  consists  In  the  accelerated  receipt  of  a 
sum  of  money  the  consideration  of  which  had 
already  been  paid  by  him  out  of  his  earnings. 
Id  SQch  case  the  extent  of  the  benefit  may  fairly 
be  taken  to  be  represented  by  the  use  or  interest 
of  the  money  during  the  period  of  accumulation. 
And  this  benefit  might  be  compensated  by  com- 
paring the  probable  earnings  with  the  premiums 
which  would  have  been  paid  for  the  mainte- 
nance of  the  policy. 

In  Grand  Trunk  R.  Co.  v.  Beckett,  16  Can.  S. 
C.  713.  Appx.,  the  court  afSrmed  a  Judgment  of 
a  divided  court  (13  Ont.  App.  Rep.  174)  holding 
that  Insurance  upon  the  life  of  deceased  should 
not  be  deducted  from  the  damages  awarded.  In 
the  lower  court  Chief  Justice  Hagarty  argued, 
however,  that  the  statute  says  that,  if  death  is 
caused  by  wrongful  act,  the  one  responsible 
therefor  must  pay  the  widow  and  children  the 
pecuniary  Injury  sustained  by  them,  and  that. 
If  the  benefit  exceeds  the  injury,  there  was  noth- 
ing to  recover.  So  that.  If  a  large  increase  of 
fortune  accrues  to  plaintiff  as  a  result  of  the 
death,  it  must  be  taken  into  account  in  the 
estimate  of  the  damages.  But  Burton,  J.,  said 
that.  If  that  view  is  correct,  then  the  insurance 
has  in  fact  been  effected  for  the  benefit  of  the 
one  to  whose  negligence  the  death  is  attrib- 
utable, and  the  family  lose  the  payments  and 
Interest  which  have  been  expended  to  procure 
that  result. 
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In  Ladd  v.  Foster,  31  Fed.  827,  where  the 
attempt  was  made  to  reduce  the  amount  of  re- 
covery for  the  negligent  killing  of  a  person  by 
the  amount  which  the  estate  received  for  life 
Insurance,  it  appeared  that  the  recovery  was 
one  under  a  statute  making  the  amount  to  be  re- 
covered a  part  of  the  estate,  and  that  the  estate 
would  be  increased  by  the  amount  paid  by  the 
insurance,  so  that  it  would  in  fact  profit  to  that 
extent  by  the  death.  The  court  says  that  it 
understands  that  the  claim  of  the  set-off  had 
been  abandoned  by  counsel  so  that  It  was  dis- 
allowed, but  it  discusses  the  question  to  some 
extent,  showing  that  the  English  cases  permitted 
the  deduction,  while  the  American  courts  have 
taken  another  view  of  the  matter;  and  the 
court  doubts  whether  the  principle  applicable  in 
case  of  Insurance  paid  to  the  injured  person  him- 
self, and  which  it  states  the  Supreme  Court  of 
the  United  States  had  refused  to  set  off  against 
his  claim  for  damages  for  personal  Injuries,  was 
applicable  In  case  the  recovery  was  sought  by, 
and  the  set-off  claimed  against,  the  estate  of 
the  Injured  person. 

But  the  American  courts  have  uniformly  held 
that  Insurance  money  should  not  be  considered 
or  deducted.  * 

In  Sherlock  v.  Ailing,  44  Ind.  184,  which  is 
among  the  earliest  cases  In  which  the  question 
arose,  the  court  said  that  the  argument  urged 
In  support  of  allowing  a  deduction  of  Insurance 
money  from  the  amount  to  be  awarded  as  dam- 
ages Is  that  the  damages  are  recoverable  for  the 
death,  and  when  that  death  brings  money  which 
might  not  otherwise  come  to  the  party,  a  pecu- 
niary benefit  to  the  extent  of  the  amount  re- 
ceived has  accrued  to  the  party  from  the  death  ; 
that.  If  the  wrongful  act  causing  the  death,  has 
been  the  occasion  of  pecuniary  benefit,  the  pecu- 
niary damage  cannot  be  ascertained  without 
deducting  from  the  whole  damage  the  pecuniary 
benefit.  If  the  argument  Is  sound.  It  would  ap- 
ply to  a  case  where  the  pecuniary  benefit  result- 
ed by  descent  or  devise.  It  proposes  to  use,  as 
a  defense  to  damages  resulting  from  the  wrong- 
ful act  of  the  defendants,  by  way  of  set-off,  re- 
coupment, or  in  mitigation  of  such  damages, 
pecuniary  benefits  received  by  the  Injured  party, 
to  which  the  defendants  had  not  contributed, 
and  not  resulting  from,  or  connected  with,  the 
act  causing  the  death, — benefits  which  it  is  fair 
to  presume  would  have  been  realized  at  a  future 
day  without  the  aid  of  their  wrongful  act.  To 
allow  such  a  defense  would  defeat  actions  under 
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but  Mr.  Watson  dibtinctly  takes  the  position 
that  the  sounder  view  is  that  which  would 
preclude  the  wrongdoer  from  taking  advan- 
tage of  the  employer's  having,  from  reasons 
(Satisfactory  to  himself,  paid  to  his  injured 
employee  an  amount  which  would  have  been 
equal  to  his  wages  if  he  had  performed  the 
services  for  the  period  during  which  he  was 
disabled.  See  Watson,  Damages  for  Person- 
al Injuries,  §  479;  1  Sutherland,  Damages, 
3d  ed.  §  158;  2  Korer,  Railroads,  p.  859;  1 
Joyce,  Damages,  §  231;  Voorheis,  Damages, 
p.  61.  See  also  the  article  written  by  Mr. 
Watson,  the  author  of  the  work  above  cited, 
in  8  Am.  &  Kng.  Enc.  Law,  2d  ed.  p.  649. 
We  think  the  view  taken  by  Mr.  Watson, 
and  which  seems  also  to  be  concurred  in  by 
Mr.  Sutherland  and  Mr.  Rorer,  is  sounder 


than  thar  which  appears  to  be  approved  by 
the  other  text  writers.  The  wrongdoer  may 
show,  in  defense  to  a  claim  for  lost  time,, 
that  no  time  has  been  lost;  and  this,  of 
course,  is  right  and  just,  because,  if  no  time- 
has  been  lost,  no  compensation  is  due  from 
anybody  on  account  of  lost  time.  But  if 
time  has  been  lost  as  the  result  of  a  tort, 
sound  sense,  common  justice,  and,  it  may  be, 
public  policy  would  demand  that  the  tort 
feasor  be  prohibited  from  making  a  defense 
founded  upon  the  proposition  that  he  has 
been  guilty  of  a  >*Tong, — it  may  be,  a  griev- 
ous and  outrageous  wrong, — ^but  that  some 
third  person,  not  only  not  in  sympathy  with 
the  wrongdoer,  but  despising  him  and  his 
act,  has,  from  some  worthy  motive,  paid  to- 
the  injured  person  an  amount  which,  if  it 


the  law,  when  the  party  killed  had,  by  his  pru- 
dence and  foresight,  made  provision  or  left 
means  for  the  support  of  his  wife  and  children, 
and  the  wrongdoer  would  thus  be  enabled  to  pro- 
tect himself  against  the  consequences  of  his 
own  wrongful  act.  No  case  has  been  found 
recognizing  the  doctrine  claimed,  and  we  are  not 
willing  to  be  the  first  to  sanction  it. 

And  the  rule  is  that  insurance  money  cannot 
be  deducted.  Galveston,  H.  &  8.  A.  R.  Co.  v. 
Cody,  20  Tex.  Civ.  App.  520,  50  8.  W.  135; 
Houston  &  T.  C.  R.  Co.  v.  Weaver  (Tex.  Civ. 
App.)  41  8.  W.  846;  Kellogg  v.  New  York  C.  & 
H.  R.  R.  Co.  79  N.  Y.  72 ;  Baltimore  &  O.  R.  Co. 
V.  Wightman,  29  Gratt.  431,  26  Am.  Rep.  384  ; 
Coulter  V.  Pine  Twp.  164  Pa.  543,  30  Atl.  490 ; 
North  Pennsylvania  R.  Co.  v.  Kirk,  90  Pa. 
15 ;  Lipscomb  v.  Houston  &  T.  C.  R.  Co.  95 
Tex.  5.  55  L.  R.  A.  869,  93  Am.  8t.  Rep.  804, 
64  8.  W.  923 ;  Illinois  C.  R.  Co.  v.  Prickett,  210 
111.  140,  71  N.  E.  435,  Affirming  109  111.  App. 
468,  where  the  court  says  it  is  a  novel  propo- 
sition, unsupported  by  law  or  Justice,  that  a 
widow's  pecuniary  loss  on  account  of  the  death 
of  her  husband  through  the  negligence  of  his  em- 
ployer Is  to  be  gauged  by  the  mount  of  insur- 
ance which  he  had  been  considerate  enough  to 
provide. 

And  this  Is  true  of  accident  Insurance  as  well 
as  general  life  Insurance.  Tyler  8.  E.  R.  Co.  v. 
Rasberry,  13  Tex.  Civ.  App.  185.  34  8.  W.  794. 
The  court  says :  "The  deceased  provided,  in  case 
of  accidental  death,  for  certain  sums  of  money 
to  be  paid  to  his  wife  and  mother,  for  the  In- 
surance of  which  he  paid  a  sum  equal  to  the 
risk.  Ought  these  sums  to  be  set  off  against  the 
damage  caused  by  the  negligent  act  of  the  ap- 
pellant? Suppose  that,  on  account  of  the  death 
of  her  husband,  some  relative  bound  for  her  sup- 
port should  provide  for  it  by  payment  to  her  of 
a  sum  of  money  at  once.  Would  It  be  contended 
that  such  sum  should  be  set  off  against  admitted 
damages?  It  is  not  believed  that  advantages 
Incidental  to  the  death  ought  to  be  set  off 
against  such  damages  as  would  naturally  flow 
from  the  delinquent  act  causing  the  death ; 
there  are  no  equities  in  favor  of  the  wrongdoer, 
and  it  cannot  be  regarded  in  any  other  light 
than  a  set-off.*' 

The  damages  which  a  widow  is  entitled  to  re- 
cover for  the  negligent  killing  of  her  husband 
should  not  be  reduced  by  an  Insurance  on  his 
life,  received  by  her.  Western  &  A.  R.  Co.  v. 
Meigs,  74  Ga.  857.  The  court  says,  if  her  re- 
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covery  could  be  thus  reduced,  it  might  be  In- 
sisted that,  where  the  husband's  life  was  in- 
sured for  more  than  she  was  allowed  to  recover 
under  the  law  as  its  actual  cash  value,  the  de- 
fendant could  claim  a  balance  against  the  fam- 
ily of  the  deceased  on  the  idea  that  the  kllling^ 
of  the  husband  and  father  was  a  positive  pecun- 
iary benefit  to  them. 

A  mother  suing  for  damages  for  the  negligent 
killing  of  her  son  is  not  bound  to  allow  as  a  set- 
off  money  which  she  had  received  from  an  in> 
surance  company  because  of  his  death.  Clune  v. 
Rlstine,  36  C.  C.  A.  450,  94  Fed.  745.  The 
court  says,  when  an  action  is  brought  against  a 
wrongdoer  he  Is  not  entitled  to  have  the  dam- 
ages consequent  upon  the  commission  of  his 
wrongful  act  reduced  by  proving  that  the  plain- 
tiff has  received  compensation  for  the  loss  from 
a  collateral  source  wholly  independent  of  him- 
self. 

In  Althorf  v.  Wolfe,  22  N.  Y.  355,  where  an 
action  was  brought  against  a  property  owner 
for  throwing  snow  from  the  roof  of  his  dwelling 
into  the  street  in  such  a  manner  that  it  struck 
and  killed  plaintiffs  intestate,  the  defendant 
requested  an  instruction  that,  if  the  Jury  should 
find  for  plaintiff,  they  should  take  into  consid- 
eration the  money  received  by  plaintiff  as  insur- 
ance on  the  life  of  deceased,  which  was  refused. 
The  question  of  the  correctness  of  this  refusal 
is  not  discussed  at  length  by  the  court,  but  it  is 
covered  by  the  general  statement,  "It  is  not  con- 
tended that  there  are  any  other  available  excep- 
tions In  the  case,"  after  the  court  finished  the 
discussion  of  the  principal  point  involved  as  to 
the  responsibility  of  the  defendant  for  acts  of 
his  servant ;  Affirming  2  Hilt.  344,  where  the 
court  says :  The  widow  was  entitled  to  the 
whole  amount  of  the  policy  of  Insurance.  It  was 
for  her  benefit  alone ;  and  it  was  secured  for  the 
payment  of  a  premium  to  which  defendant  did 
not  contribute.  The  benefits  growing  out  of  the 
right  of  action  here  sought  to  be  enforced  are 
not  given  to  her  by  the  statute,  but  are  given  to 
the  widow  and  next  of  kin,  and  do  not  arise 
upon  the  common- 1  aw  liability.  They  are  there- 
fore res  inter  alios  acta. 

c.  Pcnaionn  and  subscrlptiona. 

In  an  action  for  the  benefit  of  the  widow  and 
children  of  a  man  negligently  killed,  evidence  l» 
not  admissible  as  to  possible  pensions  which 
may  be  received  because  of  services  rendered  by 
decedent  to  the  Federal  government.    St.  Louis,. 
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had  come  from  the  wrongdoer,  would  have 
equaled  the  damages  which  would  have  been 
assessed  against  him.  Tliere  is  nothing  in 
the  record  to  show  that  the  government,  in 
its  contract  of  employment  with  railway 
postal  clerks,  stipulates  for  the  payment  of 
salary  during  periods  of  disability;  and,  so 
far  as  the  record  discloses,  when  such  an 
employee  is  disabled  from  work,  he  cannot, 
aa  a  matter  of  right,  demand  anything  from 
the  government  by  way  of  compensation  dur- 
ing the  period  of  disability.  There  is  noth- 
ing in  the  testimony  of  the  witness  King  to 
indicate  that  pa3rments  are  made  in  such 
cases  otherwise  than  as  a  matter  of  grace. 
If  we  look  at  the  postal  law  or  regulation 
above  quoted,  it  is  perfectly  clear  that  the 
payment  is  a  mere  gratuity  on  the  part  of 


the  goveiTunent.  We  are  therefore  not  con- 
fronted in  the  present  case  with  the  neces- 
sity for  deciding  the  question  as  to  what- 
would  be  the  rule  in  the  event  that  the  in- 
jured employee,  under  his  contract  of  em- 
ployment, had  a  right  to  demand  of  his  em- 
ployer the  amount  which  he  would  have 
earned  a^  wages  during  the  period  he  was 
disabled.  On  this  question  we  now  make  no- 
authoritative  ruling,  but  we  do  rule  that 
where  an  employer  pays  to  an  injuied  em- 
ployee, as  a  matter  of  grace,  the  amount 
which  he  would  have  earned  as  wages  if  he 
had  not  been  disabled,  a  wrongdoer  who 
brings  about  the  disability  has  no  concern 
with  this  transaction  between  the  employer 
and  the  employee,  and  the  amount  so  paid 
is  not  to  be  regarded  as  in  any  sense  com- 


I.  M.  &  S.  R.  Co.  V.  Maddry,  57  Ark.  306,  21 
S.  W.  472.  The  court  says  that,  if  the  right  to 
the  pensions  affected  the  Issues  in  the  case,  it 
shoald  have  been  brought  to  the  attention  of  the 
jury  by  Instructions  from  the  court,  and  not 
by  the  testimony  of  witnesses.  But  the  court 
states  that  it  is  of  opinion  that  there  was  no 
error  In  the  statement  by  the  trial  court,  in 
connection  with  the  ruling  on  the  evidence,  that 
the  Jury  would  be  instructed  that,  in  considering 
the  damages, -they  should  not  take  Into  consid- 
eration any  pensions  which  they  might  have  re- 
ceived from  the  government  In  consequence  of 
the  loss  of  life  of  their  Intestate. 

So  the  amount  of  a  pension  which  the  widow 
of  a  deceased  fireman  receives  because  of  his 
death  cannot  be  taken  into  consideration  In 
mitigation  of  damages  for  negligently  causing 
the  death.  Geary  v.  Metropolitan  Street  R.  Co. 
73  App.  Dlv.  441,  77  N.  Y.  Supp.  54. 

4  Sutherland,  Damages,  §  1265,  cites  Grey- 
mouth-Point,  B.  R.  &  C.  Co.  v.  Mclvor,  16  New 
Zealand,  L.  R.  258,  as  holding  that  neither  the 
probability  at  the  time  of  the  death,  that  a  fund 
would  be  raised  by  public  subscription  for  the 
benefit  of  the  family,  nor  the  fact  that  since  the 
death  and  before  action  brought  a  more  or  less 
definite  trust  of  the  fund  has  been  created,  under 
which  plamtiffs  will,  in  all  probability,  partici- 
pate, can  be  considered  in  estimating  damages 
to  be  allowed  to  the  family  of  a  deceased  for  his 
negligent  killing. 

d.  Remarriage. 

The  loss  which  may  result  to  one  because  of 
the  deprivation  of  the  services  of  his  or  her 
wife  or  husband  as  the  case  may  be  is  regarded 
as  a  proper  element  of  damage.  And  It  has  been 
argued  that  it  was  no  longer  available  If  the 
loss  had  been  supplied  by  another  person's  vol- 
untarily fining  the  place  of  the  deceased  person. 
But  this  contention  has  not  prevailed. 

In  an  action  by  an  administrator  for  the  bene- 
fit of  the  husband  and  children  of  a  wife  neg- 
ligently killed,  the  damages  cannot  be  mitigated 
by  the  fact  that  the  husband  had  taken  a  new 
wife,  who  rendered  the  services  in  the  family  for 
the  loss  of  which  the  action  is  being  prosecuted. 
Davis  V.  Guarnieri,  45  Ohio  St.  470,  4  Am.  St. 
Rep.  548,  15  N.  B.  350.  The  court  says  the 
only  loss  to  be  repaired  is  pecuniary  lose,  and 
the  only  theory  of  redress  is  that  supplied  by 
the  statute,  which  does  not  seem  to  admit  of  any 
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theory  of  set-off  or  compensation  with   which, 
the  wrongdoer  is  In  no  manner  connected. 

In  case  of  the  death  of  a  wife  the  fact  that 
another  woman  has  taken  her  place  in  the  home- 
is  not  a  ground  for   diminution  of  damage. 
Gulf,   C.  &  S.  P.   R.   Co.  V.  Younger,  00  Tex. 
387,  38  S.  W.  1121. 

The  facts  that  the  widow  has  remarried,  and. 
that  her  second  husband  Is  alive,  cannot  be 
taken  into  consideration  in  mitigation  of  dam- 
ages for  the  killing  of  the  first  one.  Phllpott 
V.  Pennsylvania  R.  Co.  175  Pa.  570,  34  Atl. 
856 ;  Georgia  R.  &  Bkg.  Co.  v.  Garr,  57  Ga.  277, 
24  Am.  Rep.  492. 

So  It  is  not  competent  to  show  that  plain- 
tiff is  engaged  to  be  married  again.  Dlmmey  v. 
Wheeling  &  B.  G.  R.  Co.  27  W.  Va.  32,  55  Am. 
Rep.  292. 

III.  Payments  made  at  instance  of  wrongdoer. 

In  some  Instances  money  has  been  paid  to  the 
injured  person  at  the  Instance,  or  by  procure- 
ment, of  the  wrongdoer,  or  from  a  source  organ- 
ized or  maintained  by  him.  In  such  cases  the 
right  to  deduct  the  payments  will  depend  prin- 
cipally upon  the  purpose  of  their  payment  or 
manner  in  which  It  was  made.  The  further  ele- 
ment of  who  is  plaintiff  in  the  action  may  have 
to  be  taken  Into  consideration. 

Thus,  money  paid  for  the  care  of  the  injured'  • 
person  during  his  life  by  the  one  causing  the 
Injury  Is  not  to  be  considered  In  assessing  the 
damages  to  be  paid  the  next  of  kin  under  the 
statute.  Murray  v.  Usher,  46  Hun,  404,  UN. 
Y.  S.  R.  789,  Affirmed  in  117  N.  Y.  542,  23 
N.  E.  564. 

So  the  facts  that  defendant  paid  the  nurse's 
and  doctor's  bills  and  funeral  expenses,  and  took 
a  collectlcn  for  the  benefit  of  the  injured  per- 
son, cannot  be  considered  in  diminution  of  the- 
damages  to  be  paid  to  his  widow.  Linden  v. 
Anchor  Mln.  Co.  20  Utah,  134,  58  Pac.  355. 

The  defendant  cannot  relieve  himself  from 
statutory  liability  by  continuing  wages  as  a 
gratuity. 

Thus,  with  respect  to  wages  paid  by  the  per- 
son himself  whose  negligence  caused  the  Injury, 
the  court,  in  Chandler  v.  Smith  (C.  A.)  68  L.  J. 
Q.  B.  N.  S.  909  [1899]  2  Q.  B.  506,  said  that  the 
statute  making  the  employer  liable  only  In  case 
injuries  had  been  such  as  to  cause  at  least  two 
weeks  loss  of  wages  did  not  have  reference  to 
the  wages  which  were  continued  out  of  feelings 
of  generosity  and  compassion. 
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pensation  for  lost  time.  Uence  there  was 
no  error  in  the  charge  complained  of,  nor 
in  refusing  the  instruction  requested. 

4.  Complaint  is  also  made  that  the  court's 
<;harge  in  reference  to  lost  time  was  errone- 
ous, for  the  reason  that  there  was  no  allega- 
tion in  the  petition  claiming  compensation 
for  lost  time.  The  petition  did  not  in  terms 
ask  damages  for  lost  time.  It  did  allege 
that  the  plaintiff  "was  confined  to  his  hed 
for  many  weeks:''  that  he  was  "earning  $1,- 
400  at  the  time  of  his  injury;"  that  "his 
capacity  to  labor  has  been  largely  and  per- 
manently impaired."  He  claimed  damages 
in  the  sum  of  $500  for  doctor's  bills,  medi- 
cine, and  nurse  hire;  laying  the  aggregate 
damages  which  he  claimed  to  have  sustained 
in  the  sum  of  $10,000.  Under  these  general 
allegations  the  plaintiff  offered  evidence  to 
show  that  he  had  lost  time,  and  the  evidence 
set  forth  with  certainty  the  time  lost,  to  wit, 
one  year,  less  two  days.  In  Savannah,  F. 
d  W.  jB.  Co.  v.  Holland,  82  Ga.  258,  14  Am. 
St.  Rep.  158  (4),  10  S.  E.  200,  it  was  held 
that  it  was  not  necessary  that  punitive  dam- 
ages should  be  claimed  eo  nomine  in  a  peti- 
tion ;  that  it  was  enoui^h  if  the  facts  alleged 
and  the  proof  be  snch  as  to  warrant  the  as- 


sessment. In  the  present  case  the  general 
allegations  of  the  petition  were  sufficient  to 
show  that  time  had  been  lost,  and  any  de- 
fect in  reference  to  specific  details  should 
have  been  taken  advantage  of  by  special  de- 
murrer. The  evidence  in  reference  to  lost 
time  having  been  admitted  without  objec- 
tion, there  was  no  error  in  the  charge  that 
])Iaintiff  was  entitled  to  recover  for  lost  time 
if  the  evidence  authorized  it.  In  Western  d 
A.  R.  Co.  V.  Patillo,  09  Ga.  97,  24  S.  E.  958, 
there  was  neither  allegation  nor  evidence  in 
reference  to  lost  time,  and  it  was  therefore 
manifest  error  to  instruct  the  jury  on  the 
subject.  In  the  present  case  there  was  am- 
ple evidence  admitted  without  objection,  and 
the  allegations  of  the  petition,  though  gener- 
al, were  sufficient  to  cover  the  subject  in  the 
absence  of  a  special  demurrer. 

5.  In  four  groimds  of  the  motion  for  a 
new  trial,  complaint  is  made  of  rulings  of 
the  court  on  the  admission  of  evidence.  In 
two  of  them  it  is  allcs^ed  that  it  was  error 
to  admit  certain  evidence  in  reference  to  the 
character  of  the  injuries  sustained  by  the 
plaintiff,  on  the  ground  that  there  was  no 
allegation  to  authorize  the  admission  of 
such  evidence.    In  another  grotind  the  ovi- 


The  facts  that  a  municipal  corporation  had 
procured  an  accident  insurance  policy  for  one  of 
Its  firemen,  for  which  it  had  paid  oat  of  funds 
furnished  by  insurance  companies  as  provided 
by  statute,  and  that  the  amount  of  it  was  paid 
to  his  widow  when  he  was  killed  through  the 
negligence  of  the  municipality,  does  not  absolve 
it  from  liability  for  the  injury  caused  to  her  by 
its  negligence.  Kansas  City  v.  McDonald,  60 
Kan.  481,  45  L.  R.  A.  429.  57  Pac.  123. 

The  bulk  of  the  cases  under  this  branch  of 
the  subject  have  arisen  out  of  payments  made 
by  relief  societies  which  were  departments  of, 
or  connected  in  some  way  with,  the  corporation 
causing  the  injury.  In  such  cases  the  contract 
under  which  the  payment  was  made  has  usually 
fixed  the  question  of  the  liability  of  the  corpora- 
tion. 

A  relief  association  which  is  an  adjunct  of  a 
railway  system  may  stipulate  in  Its  contracts 
that  in  case  benefits  are  claimed  from  It  the 
liability  of  the  railway  company  for  negligent 
injuries  forming  the  basis  of  the  claim  shall  be 
waived.  Owens  v.  Baltimore  &  O.  R.  Co.  1  L. 
R.  A.  75,  35  Fed.  715 ;  Pittsburgh,  C.  C.  &  St.  L. 
R.  Co.  V.  Hosea,  152  Ind.  412,  58  N.  E.  410. 

And  If,  as  a  condition  to  receiving  aid  from  a 
benefit  department  of  the  corporation  which 
•caused  the  Injury,  plaintiff  signs  a  release  of  all 
liability  for  the  injury,  he  cannot  afterward 
maintain  an  action  against  the  corporation  for 
the  injury.  Graft  v.  Baltimore  &  O.  R.  Co. 
(Pa.)  6  Cent  Rep.  688,  8  Atl.  206. 

But  If  the  action  for  the  negligent  killing  of 
-a  person  Is,  under  the  statute,  to  be  brought  by 
his  personal  representative  for  the  benefit  of  his 
next  of  kin,  the  defendant  cannot  claim  a  mitiga- 
tion of  damages  because  one  of  the  beneficiaries 
has  received  a  benefit  from  a  relief  department 
maintained  by  it,  since  the  question  of  the  right 
of  the  beneficiary  to  share  In  the  recovery  must 
be  determined  at  the  time  the  distribution  is 
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made.  Boulden  v.  Pennsylvania  R.  Co.  205  Pa. 
264,  54  Atl.  006. 

And  where  an  injured  employee  received  from 
a  benefit  society  connected  with  the  railroad 
company  which  caused  his  injury,  but  which  was 
a  distinct  organisation,  a  benefit  during  the 
time  of  his  disability,  it  was  held  that  the  rail- 
road company  was  not  entitled  to  have  the 
amount  deducted  from  the  damages  in  an  action 
by  the  next  of  kin  of  the  Injured  person,  who 
died  from  his  injuries,  and  held  It  responsible 
for  the  injury.  Farmer  v.  Grand  Trunk  R.  Co. 
21  Ont.  Rep.  299.  The  court  In  that  case  made 
a  distinction  between  such  benefit  and  accident 
insurance,  holding  that  the  latter  should  be  de- 
ducted. 

Where  by  the  state  laws  the  action  for  negli- 
gent killing  Is  to  be  brought  by  the  personal  rep- 
resentative for  the  benefit  of  the  widow,  chil- 
dren, and  next  of  kin,  the  signing  of  a  release 
by  the  widow  as  beneficiary  in  a  contract  with  a 
relief  department  of  the  corporation  responsible 
for  the  accident,  as  required  by  the  terms  of  the 
contract  before  a  benefit  will  be  paid  under  It, 
will  not  defeat  the  right  to  recover  against  the 
corporation  for  the  tort  in  her  capacity  as  ad- 
ministratrix for  the  benefit  of  the  beneficiaries 
named  in  the  statute.  Cowen  v.  Ray,  47  G.  C. 
A.  352,  108  Fed.  820 ;  Pittsburgh,  C.  G.  A  St  L. 
R.  Co.  V.  Hosea,  152  Ind.  412,  58  N.  B.  419.  In 
the  latter  case  the  ground  for  this  ruling  is  ex- 
pressly stated  to  be  that  the  right  of  action  of 
the  Injured  person,  and  that  created  by  the 
statute  for  the  benefit  of  his  family,  are  dis- 
tinct. And  the  court  says,  it  follows,  therefore, 
that,  whatever  may  be  said  with  regard  to  the 
power  of  the  Intestate  to  contract  away  his  right 
of  action  against  the  wrongdoer,  he  surely  had 
no  power  to  bargain  away  his  family's  right  of 
action,  given  by  statute  against  the  one  wrong- 
fully causing  the  death.  H.  P.  F. 
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dence  objected  to  was  by  a  witness  that  the 
plaintiff  complained  of  a  great  deal  of  pain, 
the  objection  being  that  it  was  hearsay; 
and,  in  still  another  ground,  evidence  of  the 
plaintiff's  wife  was  objected  to,  to  the  effect 
that  the  plaintiff  returned  home  from  his 
first  trip  after  the  injury,  and  immediately 
went  to  bed,  and  that  she  had  to  rub  him 
quite  often.  The  allegations  of  the  petition 
were  sufficiently  broad  to  authorize  the  ad- 
mission of  the  evidence  first  above  referred 
to,  and  the  other  evidence  was  not  inadmis- 
sible for  any  reason  assigned  in  the  motion 
for  a  new  tnal. 

0.  The  judge  charged  the  jury  that,  in  de- 
termininx?  the  damages  to  be  assessed,  they 
could  take  into  consideration  the  mental 
suffering  that  the  plaintiff  had  undergone  as 
a  result  of  the  injury.  Objection  is  made  to 
this  charge  on  the  ground  that  there  were  no 
allegations  in  the  petition  to  authorize  any 
charge  on  the  subject  of  mental  pain.  The 
petition  alleges  that  the  plaintiff  was  con- 
fined to  his  bed  for  many  months  on  account 
of  the  injury,  and  that  "he  has  suffered  and 
will  continue  to  suffer  great  pain."  This  al- 
legation in  reference  to  pain  was  sufficiently 
broad  to  authorize  the  introduction  of  evi- 
dence in  regard  to  mental  pain,  and,  evi- 
dence to  this  effect  having  been  introduced, 
there  was  no  error  in  charging  on  the  sub- 
ject. 


7.  The  motion  for  a  new  trial  contains  nu- 
merous exceptions  to  the  charge,  but,  when 
the  extracts  excepted  to  are  considered  in 
the  light  of  the  entire  charge,  we  do  not 
think  they  were  erroneous  for  any  reason  as- 
signed, nor  was  any  error  committed  which 
required  the  granting  of  a  new  trial.  The 
charge,  taken  as  a  whole,  seems  to  have  fair- 
ly and  fully  submitted  the  issues  to  the  jury. 
If  the  judge  did  not  go  into  detail  as  fully  as 
defendant's  counsel  desired,  this  should  have 
been  made  the  subject  of  special  requests, 
or  at  least  the  attention  of  the  judge  should 
have  been  called  thereto.  We  find  no  error 
of  law  wl'.ich  in  our  opinion  would  authorize 
a  reversal  of  the  judgment.  The  remaining 
question  grows  out  of  that  ground  of  the 
motion  which  complains  that  the  verdict  is 
excessive.  Under  the  view  we  have  taken  of 
the  case,  the  evidence  authorized  a  finding  of 
$1,400  for  lost  time.  The  evidence  also  au- 
thorized a  finding  for  the  physical  suffering 
which  the  plaintiff  underwent,  and  this 
would  itself  be  suflicient  to  justify  the  re- 
mainder of  the  verdict,  even  if  nothing  was 
allowed  for  mental  suffering,  and  the  jury 
had  determined  the  issue  in  reference  to 
permanent  disability  in  favor  of  the  com- 
pany. 

Judgment  affirmed. 

All  the  Justices  concur. 


MISSOURI  SUPREME  COURT. 


Edward  GANNON  et  al,  Reapts., 

V. 

William  ALBRIGHT,  Appt, 


( 


,Mo. 


) 


1.  Tlie  use  of  tlie  'word  '<lielrs"  in  con- 
-veyinfir  an  Interest  by  ^rlll  after  tbe 
statute  has  made  the  use  of  such  word  umiec- 
cssary  to  convey  a  fee-simple  estate  does  not 
cast  a  doubt  upon  the  Intention  of  the  de- 
visor to  devise  a  fee  simple. 

2«    The    nse    of    the    vrord    '^bequeath'* 

In  making  a  devise  of  real  estate  does  not 
Indicate  an  intention  to  convey  less  than  the 
fee-simple  estate  when  used  in  connection 
with  tbe  word  "devise." 

3.  Follo^'lnar  a  devise  of  real  estate  In 
terms  broad  enonfph  to  convey  a  fee 
simple  with  a  provision  that  the  land  shall 
not  be  sold,  **at  least  not  before*'  the  devisee 
becomes  of  af?e,  gives  a  power  of  alienation, 
at  least  by  implication,  and  renders  a  sub- 
sequent limitation  over  of  the  estate  void. 

4.  A  devise  to  certain  persons  named. 


Note. — F'or  other  cases  In  this  series  as  to 
what  Is  necessary  to  create  an  estate  tail,  see 
Pennington  v.  Pennmgton,  8  L.  R.  A.  816,  and 
Herts  V.  Abraham,  60  L.  R.  A.  361. 
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"and  unto  their  heirs  and  assigns  forever," 
is  not  cut  down,  either  expressly  or  by  im- 
plication, from  a  fee  simple  to  a  fee  tall  by 
a  subsequent  declaration  that,  If  either  should 
die  without  "issue,"  his  share  should  go  over 
to  others. 

6.  A  fee-simple  estate  devised  to  one 
^vlth    contlnarent    limitation    over    in 

case  he  should  die  without  issue  becomes  ab- 
solute and  incontestable  in  his  assignee  upon 
his  death  leaving  children  surviving  him. 

6.  If  the  devise  of  a  fee  tall  Is  to  be 
Implied     from     the     limitation     over 

of  the  estate  In  the  event  that  the  devisee 
should  "die  without  leaving  any  issue"  the 
words  must  be  taken  as  referring  to  an  in- 
definite failure  of  issue,  which  will  render  the 
limitation  over  void  for  remoteness. 

7.  Under  a  statute  providing  that*  In 
ease  of  a  limitation  over  in  a  devise 
upon  the  death  of  the  first  taker  without 
issue,  the  word  "issue"  must  be  taken  to 
mean  issue  living  at  the  death  of  the  person 
named ;  an  estate  tall  by  implication  cannot 
be  created  by  a  limitation  over  after  such 
failure  of  issue,  but,  in  case  the  first  taker 
has  issue  living  at  his  death,  his  estate  In 
fee  is  absolute. 

8.  "Where,  beeanse  of  a  statutory  pro- 
vision that  a  limitation  over  In  a  ^e- 
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-rise  In  CH»e  of  the  deatb  of  tbe  llr»t 
tAlcer  ^Tlthout  l»»ue  shall  be  referred  to 
the  time  of  the  first  taker's  death,  no  estate 
tall  can  be  implied  from  such  a  provision  In 
the  devise,  the  right  of  the  first  taker  to  the 
fee  simple  In  case  he  dies  leaving  Issue  Is  not 
affected  by  further  statutory,  provisions  abol- 
ishing fee  tails,  and  providing  that,  in  cases 
where  by  the  common  law  such  estate  would 
exist  under  the  terms  of  the  instrument,  the 
first  taker  should  have  a  life  estate,  and  the 
next  in  succession  a  fee  simple. 
O.  If  m  will  maklnv'  m  limitation  over 
After  the  death  of  the  flrat  taker 
without  Issne  Is  susceptible  of  a  construc- 
tion that  win  make  It  apply  to  a  definite  fail- 
ure of  issue  at  the  time  of  his  death,  such 
construction  will  be  adopted  in  preference  to 
one  requiring  an  Indefinite  failure  of  issue. 
10.  The  "word  ''remainder"  In  a  statute 
providing  that,  In  case  of  the  llnilta- 
tlon  of  a  renialnder  upon  failure  of  is- 
sue, the  word  "issue**  must  be  construed  as 
Issue  living  at  the  death  of  the  life  tenant, 
is  broad  enough  to  Include  an  executory  de- 
vise which  is  to  take  effect  upon  such  failure 
of  issue. 

(Brace,  Marshall,  and  Valliant,  J  J.,  dUaent.) 

(June  7,  1904.) 

APPEL^L  by  defendant  from  a  judgment 
of  the  Circuit  Ck>urt  for  St.  Louis 
County  in  favor  of  plaintiffs  in  an  action 
brought  to  recover  possession  of  certain  real 
estate.    Reversed, 

The  facts  are  stated  in  the  opinions. 

Mr.  T.  K.  Skinker,  for  appellant: 

The  will  conferred  upon  the  two  sons, 
Michael,  Jr.,  and  Joseph,  a  fee  simple, 
coupled  with  an  absolute  power  of  aliena- 
tion. For  this  reason  the  devise  over  is 
void. 

4  Kent,  Com.  10th  ed.  *270;  2  Washb. 
Real  Prop.  6th  ed.  667;  Tiedeman,  Real 
Prop.  §  398;  Jackson  ex  dem.  Brevoster  v. 
Bull,  10  Johns.  19;  Jackson  ex  dem.  Living- 
ston V.  Robins  J  15  Johns.  169,  16  Johns. 
537;  Heimer  v.  Shoemaker,  22  Wend.  137; 
Van  Home  v.  Campbell^  100  N.  Y.  287,  53 
Am.  Rep.  166,  3  N.  E.  316,  771 ;  Ide  v.  Ide, 
5  Mass.  500;  Melson  v.  Doe,  4  Leigh,  408; 
Riddick  v.  Cohoon,  4  Rand.  (Va.)  547; 
Cook  V.  Walker,  16  Ga.  457;  Pickering  v. 
Langdon,  22  Me.  413;  Ramsdell  v.  Rams- 
dell,  21  Me.  288;  Jones  v.  Bacon,  68  Me. 
34,  28  Am.  Rep.  1 ;  Rona  v.  Meier,  47  Iowa, 
607,  29  Am.  Rep.  493;  MoKenzi&s  Appeal, 
41  Conn.  607,  19  Am.  Rep.  525. 

At  the  least,  the  will  conferred  upon  the 
two  sons,  Michael,  Jr.,  and  Joseph,  a  fee 
simple,  determinable,  as  to  each,  upon  his 
dying  without  issue  living  at  the  time  of 
his  death;  and,  as  they  both  died  leaving 
issue,  after  having  conveyed  the  land,  their 
issue,  the  plaintiffs,  have  no  interest  in  the 
land,  and  cannot  recover. 
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Gen.  Stat.  1866,  §  5,  p.  442;  Yocum  ▼. 
8iler,  160  Mo.  281,  61  S.  W.  208;  MoRee  v. 
Means f  34  Ala.  349;  tfetosom  v.  Holesapple, 
101  Ala.  082,  15  So.  644;  Couch  ▼.  Oorham, 

1  Conn.  36;  Alfred  v.  Marks,  49  Conn.  473; 
Morgan  v.  Morgan,  5  Day,  517;  Bum  t. 
Russ,  9  Fla.  105;  Gibson  v.  Hardaway,  68 
Ga.  370 ;  Harris  v.  Bmith,  16  Ga.  545 ;  Mat- 
thews V.  Hudson,  81  Ga.  120,  12  Am.  St. 
Rep.  305,  7  S.  £.  286 ;  Daniel  v.  Daniel,  102 
Ga.  181,  28  S.  £.  167;  Summers  v.  Smithy 
127  111.  645,  21  N.  E.  191;  Strain  v.  Sweeni^, 
163  111.  603,  45  N.  £.  201 ;  Smith  v.  Kim- 
bell,  163  111.  368,  38  N.  £.  1029;  Jones  v. 
Miller,  13  Ind.  337;  Smith  v.  Hunter,  23 
Ind.  580;  Pate  v.  French,  122  Ind.  10,  23  N. 
E.  673 ;  Holing  v.  Miller,  133  Ind.  602,  33  N. 
E.  364;  Ross  v.  Ross,  135  Ind.  367,  35  N. 
E.  9;  Hart  v.  Thompson,  3  B.  Mon.  482; 
Daniel  v.  Thomson,  14  B.  Mon.  662; 
Mitchell  V.  Campbell,  94  Ky.  347,  23  S.  W. 
656;  Coleman-Bush  Invest.  Co.  v.  Figg,  95 
Ky.  403,  25  S.  W.  888 ;  Webb  v.  First  Bap- 
tist  Church,  90  Ky.  117,  13  S.  W.  362; 
Crozier  v.  Cundall,  99  Ky.  202,  36  S.  W. 
546;  Buck  v.  Paine,  75  Me.  582;  Hersey  t. 
Purington,  96  Me.  166,  51  Atl.  865;  Dallam 
V.  Dallam,  7  Harr.  &  J.  220;  Hilleary  v. 
Hilleary,  26  Md.  274;  Qambrill  v.  Forest 
Orove  Lodge,  66  Md.  17,  6  Atl.  548,  10  Atl. 
596;  Devecmon  v.  Shaw,  70  Md.  219,  16  Atl. 
645;  Backus  v.  Presbyterian  Asso.  77  Md. 
50,  25  Atl.  856;  Anderson  v.  Brown,  84  Md. 
261,  35  Atl.  937;  Richardson  v.  Noyes,  2 
Mass.  56,  3  Am.  Dec  24 ;  Ide  v.  Ide,  5  Mass. 
500;  Brightman  v.  Brightman,  100  Mass. 
238 ;  Jorda/n  v.  Roach,  32  Miss.  481 ;  Eaton 
V.  Straw,  18  N.  H.  320;  Downing  v.  Wher- 
rin,  19  N.  H.  9,  49  Am.  Dec  139;  Pinkhami 
V.  Blair,  57  N.  H.  226;  Den  ex  dem.  Harris 
V.  Taylor,  5  N.  J.  L.  413;  Den  ex  dem.  Sin- 
nickson  v.  Snitcher,  14  N.  J.  L.  53;  Seddel 
V.  Wills,  20  N.  J.  L.  223;  Wilson  v.  Wilson, 
46  N.  J.  Eq.  321,  19  Atl.  132;  Den  ex  dem. 
Van  Middlestoorth  v.  Schenk,  8  N.  J.  L.  29 ; 
Drummond  v.  Drummond,  26  N.  J.  Eq.  234; 
Den  ex  dem.  Wardell  v.  Allaire,  20  N.  J.  L. 
6 ;  Oroves  v.  Cox,  40  N.  J.  L.  40 ;  Fosdick  v. 
Cornell,  1  Johns.  440,  3  Am.  Dec.  340: 
Jackson  ex  dem.  Burhans  v.  Blanshan,  3 
Johns.  292,  3  Am.  Dec.  485 ;  Wilkes  v.  Lion, 

2  Cow.  333;  Heard  v.  Horton,  1  Denio, 
165,  43  Am.  Dec.  659 ;  Miller  v.  Macomb,  26 
Wend.  229;  Hill  v.  Hill,  4  Barb.  419;  Hat- 
field V.  Sneden,  54  N.  Y.  280;  Pendleton  v. 
Pendleton,  6  N.  C.  (2  Murph.)  82;  Jones  v. 
Spaight,  4  N.  C.  (I  Car.  Law  Repos.)  544; 
Taylor  v.  if  am,  90  N.  C.  619 ;  Buchanan  v. 
Buchanan,  99  N.  C.  308,  5  S.  E.  430 ;  KeUy 
V.  Williams,  113  N.  C.  437,  18  S.  E,  693; 
Wright  v.  Brown,  116  N.  C.  26,  22  S.  E. 
313;  PaHsh  v.  Ferris,  6  Ohio  St.  663;  NUes 
V.  Gray,  12  Ohio  St.  320;  Durfee  v.  Mac- 
Neil,  68  Ohio  St.  238,  50  N.  E.  721 ;   (Cow- 
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land  V.  Warren,  10  Or.  129;  Hwuer  v. 
Sheetz,  2  Binn.  532;  Toman  v.  Dunlop,  18 
Pa.  73;  Bill  v.  Hill,  74  Pa.  173,  16  Am.  Dec. 
545;  Mangum  v.  Piester,  IC  S.  C.  316;  Gor- 
don V.  Gordon,  32  S.  C.  563,  11  S.^E.  334; 
Letcia  v.  C2at&ome,  5  Yerg.  369,  26  Am.  Dec. 
270;  Booker  v.  Booker,  5  Humph.  505; 
Stones  V.  Money,  3  Tenn.  Ch.  731 ;  Brown  v. 
Broum,  86  Tenn.  277,  6  S.  W.  869,  7  S.  W. 
640;  Armstrong  v.  Douglass,  89  Tenn.  219, 
10  L.  R.  A.  85,  14  S.  W.  604;  Randall  v. 
Josselyn,  59  Vt.  557,  10  Atl.  577;  Bells  v. 
QHlespie,  5  Rand.  (Va.)  23;  Randolph  v. 
TFrt^rAt,  81  Va.  608;  Tomlinson  v.  Niokell, 
24  W.  Va.  148 ;  Jackson  eso  dem,  8t.  John  v. 
Chew,  12  Wheat.  153,  6  L.  ed.  583;  Jack- 
son ex  dem.  Kip  v.  Kip,  2  Paine,  366,  Fed. 
Cas.  No.  7,138;  Lippett  v.  Hopkins,  1  Gall. 
454,  Fed.  Cas.  No.  8,380;  Ahhott  v.  Essex 
Co.  18  How.  202,  15  L.  ed.  352;  Pells  v. 
Brotcn,  Cro.  Jac.  590;  Barker  v.  Sureiees,  2 
Strange,  1175;  Porter  v.  Bradley,  3  T.  R. 
143;  l^oc  ea?  dcm.  Sheers  v.  Jeffery,  7  T.  R. 
589;  Doe  ca?  de»».  Barnfield  v.  Wetton,  2 
Bos.  &  P.  324 ;  Doe  ex  dem.  King  v.  Froat,  3 
Bam.  &  Aid.  546;  Ex  parte  Davies,  9  £ng. 
Ii.  &  £q.  88. 

Ifr.  Henry  T.  Kent  for  respondents. 

Gantt,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  ejectment.  Michael 
J.  Grannon  is  the  common  source  of  title  to 
the  lot  in  suit.  Upon  the  construction  of 
the  fourth  clause  of  the  will  of  Michael  J. 
Gannon  the  rights  of  both  sides  to  this  con- 
troversy depend.  The  said  clause  is  in  these 
words:  "Fourth.  I  give,  devise,  and  be- 
queathe unto  my  two  sons,  Michael  J.  Gan- 
non, Jr.,  and  Joseph  E.  Gannon,  and  unto 
their  heirs  and  assigns  forever,  my  farm  ly- 
ing and  being  in  the  county  of  St.  Louis 
and  state  of  Missouri,  which  lies  in  the 
southern  limits  of  Kirkwood,  containing  80 
acres,  be  the  same  more  or  less.  It  is  my 
will  that  the  same  shall  not  be  sold, — ^at 
least,  not  before  the  younger  of  the  two, 
that  is,  Joseph  E.  Gannon,  becomes  of  law- 
ful age;  and,  should  either  of  them  die 
without  issue,  then  the  survivor,  his  heirs 
and  assigns,  to  take,  own,  and  have  the 
part  and  portion  hereby  bequeathed  to  the 
one  so  dying.  And  in  the  event  both  should 
die  without  leaving  any  issue,  then  it  is  my 
will  that  my  surviving  heirs  (with  the  ex- 
ception of  my  son,  John  T.  Gannon,  who  has 
had  his  share)  shall  have  such  property  like 
and  like."  Following  the  cardinal  rule  of 
construction,  it  is  our  duty  to  ascertain,  if 
possible,  the  intention  of  the  testator,  and 
in  so  doing  mere  technical  rules  must  yield 
to  the  obvious  intent  and  purpose  of  the 
testator.  Among  the  more  important  canons 
of  construction  that  have  uniformly  found 
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favor  in  this  court  is  the  rule  that,  when 
the  words  of  a  will  at  the  outset  clearly  in- 
dicate a  disposition  by  the  testator  to  give 
the  entire  estate  absolutely  to  the  first 
douee  or  devisee,  the  estate  will  not  be  cut 
down  to  a  less  estate  by  subsequent,  or  am- 
biguous words  inferential  in  their  intent. 
Small  V.  Field,  102  Mo.  104,  14  S.  W.  815. 
There  are  some  propositicms  in  the  construc- 
tion of  this  will  that  are,  or  ought  to  be, 
free  of  doubt.  First,  by  the  words,  "I  give, 
devise,  and  bequeathe  to  my  two  sons,  Mich- 
ael J.  Gannon,  Jr.,  and  Joseph  E.  Gannon, 
and  unto  their  heirs  and  assigns  forever, 
my  farm,"  etc.  In  the  absence  of  qualifying 
words  or  subsequent  limitation,  a  fee  simple 
absolute  was  given  by  these  two  sons  to  the 
tract  in  question.  This  is  so  by  the  most 
rigid  technical  rules  of  the  common  law, 
and  everywhere  recognized  by  the  English 
and  American  courts,  and,  unembarrassed 
by  technical  rules  and  refinements,  the  ordi- 
nary man  would  unhesitatingly  say  that 
this  was  the  plain  meaning  of  the  testator. 
On  this  proposition  we  are  all  agreed,  and, 
indeed,  it  is  not  seriously  controverted  by 
counsel.  It  is  true  that  it  is  urged  that 
these  words,  "and  unto  his  heirs  and  assigns 
forever,"  were  not  necessary,  since  our  stat- 
ute has  dispensed  with  the  use  of  the  word 
"heirs"  in  conveying  or  devising  an  estate  of 
inheritance,  and  it  is  argued  that  by  the  use 
of  these  unnecessary  words  the  testator 
evinces  a  lack  of  confidence  in  the  force  of 
the,  words  previously  used,  and  for  that  rea- 
son casts  a  doubt  on  their  meaning.  We  are 
imabie  to  concur  in  such  a  view.  While  it  is 
true  that  out  statute  no  longer  requires  the 
word  "heirs"  to  pass  a  fee  simple,  the  use  of 
these  words  in  no  manner  casts  any  doubt 
upon  the  intention  of  a  grantor  or  devisor 
who  uses  them  to  grant  or  devise  a  fee  sim- 
ple. It  is  doubtful  whether  any  competent 
or  skilful  conveyancer  ever  dispenses  with 
them  in  conveying  a  fee.  Why  should  the 
use  of  words  so  long  approved,  and  so  abso- 
lutely necessary  at  common  law  to  effectu- 
ate such  a  purpose,  indicate  a  different  pur- 
pose merely  because  the  statute  permits 
other  and  less  words  to  have  the  same  effect  ? 
Notwithstanding  our  statute  has  dispensed 
with  the  word  "heirs"  in  devising  a  fee,  this 
court  has  often  commended  its  use.  In 
Chew  V.  Keller,  100  Mo.,  loc.  cit.  370,  13  S. 
W.  395,  Judge  Black,  speaking  for  this 
court,  held  that  the  words  "to  th^m  and 
their  heirs  forever"  created  a  fee  simple; 
saying:  "Stronger  language  could  not  have 
been  used  to  show  and  disclose  a  purpose 
and  intent  to  confer  upon  Levin  Baker  and 
the  other  named  persons  an  absolute  and  un- 
conditional fee.  The  estate  is  given  to 
'them  and  their  heirs  forever.'  This  expres- 
sion, though  unnecessary  to  create  a  fee,  i^ 
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an  appropriate  one  for  that  purpose,  and 
that  the  word  'heirs'  is  here  used  in  its  ordi- 
nary legal  sense  as  one  of  limitation  only 
cannot  be  doubted."  When,  in  addition  to 
the  words,  "unto  them  and  their  heirs  for- 
ever," the  testator  adds  the  significant  words 
"and  assigns,"  it  seems  to  us  that,  instead 
of  suggesting  a  doubt  of  his  intention,  no 
more  suitable  language  could  have  been 
•chosen  by  Michael  Gannon  to  give  his  said 
.«ons  an  absolute  fee  simple,  and  they  em- 
phasize his  intention  to  give  them  his  whole 
estate  in  said  tract.  Wolfer  v.  Hemmer, 
144  111.  654,  33  N.  E.  751.  Neither  does  the 
use  of  the  word  "bequeathe"  in  any  manner 
weaken  the  force  of  the  other  words.  "Be- 
queath" has  been  judicially  construed  by 
many  of  the  ablest  courts  of  this  country 
to  be  synonymous  with  "devise"  when  used 
with  reference  to  a  gift  of  real  estate.  Dow 
V.  Doto,  36  Me.  211;  Laing  v.  Barbour^  119 
Mass.  523,  and  cases  cited.  In  this  court  it 
has  been  so  held.  Slmmate  v.  Bailey,  110 
Mo.  411,  20  S.  W.  178;  Yootwi  v.  Siler,  160 
Mo.  281,  61  S.  W.  208.  In  Greenwood  v. 
Verdon,  1  Kay  &  J.  74,  before  Sir  W.  P. 
Wood,  Vice  Chancellor,  the  gift  was  to  his 
son,  John  Verdon,  and  to  his  heirs  and  as- 
signs forever,  and  from  and  after  the  death 
of  John  without  issue,  then  over  to  the  sur- 
viving legatees.  The  vice  chancellor  said: 
"There  are  several  points  about  this  will 
which  do  not  admit  of  question.  First,  there 
is  clearly  an  estate  in  fee  simple  limited  to 
John  Verdon,  in  remainder  after  the  death 
of  the  testator's  wife,  in  the  first  part  of  the 
will;  for  the  limitation  is  not  merely  to 
him  and  his  heirs,  but  to  him  and  'his  heirs 
and  assigns  forever.'  .  .  .  The  first  lim- 
itation here  being  not  only  to  the  son  'and 
his  heirs,'  which  has  oftto  been  restrained 
to  a  particular  line  of  heirs,  but  the  limit- 
ation is  in  the  largest  words  to  him,  'his 
heirs  and  assigns  forever.'  I  could  not, 
however,  rely  upon  those  words  alone;  but, 
as  they  are  used,  and  I  have  to  consider 
whether  or  not  the  estate  so  limited  is  cut 
down  to  an  estate  tail,  I  have  to  construe 
the  effect  of  those  words  upon  the  subse- 
quent gift  on  the  death  of  John  Verdon 
without  issue."  After  reviewing  many  Eng- 
lish cases,  the  vice  chancellor  summed  up 
as  follows:  ''The  answer  to  this  special  case 
must  be  that  under  the  will  of  John  Verdon, 
John  Verdon  the  son  took  an  estate  in  fee 
simple,  subject  to  be  defeated  by  an  execu- 
tory devise  in  the  event  of  his  dying  without 
issue  living  at  the  death  of  the  last  surviv- 
ing legatee,  and,  there  being  issue  living  at 
that  period,  the  estate  in  fee  became  abso- 
lute." These  views  sufficiently  indicate  our 
opinion  that  the  first  sentence  of  the  fourth 
clause  of  the  will  clearly  and  in  unambigu- 
ous language  devised  a  fee  in  this  tract  to 
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the  two  sons.  So  that  we  must  reject  the 
argument  that  a  fee  simple  waa  not  created 
by  these  words. 

But  it  is  argued  with  great  earnestness 
by  counsel  that,  while  these  words,  standing 
alone,  might  be  sufficient  to  create  a  fee  sim- 
ple, yet,  when  considered  in  connection  with 
the  subsequent  words  of  the  will,  they  in 
fact  create  a  fee  tail.  Let  us  consider,  then, 
the  words  "unto  them  and  their  heirs  and 
assigns  forever"  with  the  subsequent 
clauses  of  this  fourth  item  of  the  will.  Did 
the  testator  intend  to  give  his  said  two  sons 
an  absolute  fee  or  a  fee  defeasible  upon  the 
death  of  both  without  issue,  or  did  he  intend 
to  create  an  estate  tail?  Two  views  are 
maintained  by  defendant.  The  first  is  that 
by  the  gift  of  an  absolute  fee  in  most  ap- 
propriate language  in  the  first  instance,  and 
understanding  and  intending  thereby  that 
they  had  the  absolute  power  of  aliening  the 
land  thus  devised  to  them,  then  he  added 
the  clause,  "it  is  my  will  that  the  same  shall 
not  be  sold,  at  least,  not  before  the  younger 
of  the  two,  Joseph  E.  Gannon,  becomes  of 
age,"  he  gave  and  intended  to  give  an  ad- 
ditional power  to  sell  when  Joseph  reached 
his  majority.  Keeping  in  mind,  as  we  do, 
that  he  had  already  granted  an  estate  to 
them,  in  which  the  power  of  sale  attached 
as  a  necessary  incident,  and  that  he  under- 
stood that  he  had  done  so,  and  that  it  was 
therefore  his  intention  to  do  so,  the  clause 
restraining  the  sale  until  Joseph  arrived  at 
age  must  be  construed  and  read  as  if  he  had 
said,  "I  give  my  said  sons  full  power  to 
sell  and  convey  said  land  when  Joseph,  the 
younger  of  the  two,  becomes  of  lawful  age." 
To  our  minds  it  seems  absolutely  clear  that 
he  understood  he  had  already  granted  them 
a  fee  simple  with  the  power  to  sell,  and  he 
only  desired  the  land  should  not  be  sold 
during  the  minority  of  Joseph,  but  after 
that  it  was  his  will  that  no  restraint 
should  exist  on  their  power  to  sell  and  con- 
vey. It  is  to  be  observed  in  this  connection 
that  the  restriction  is  not  to  the  sale  of  a 
mere  life  estate,  but  to  a  sale  of  the  land 
itself.  No  such  restriction  was  necessary 
if  he  had  given  them  a  mere  life  estate.  We 
understand  it  is  settled  law  that,  where  an 
estate  is  devised  to  one  and  his  heirs  and 
assigns  forever,  and  there  is  added,  either 
by  express  words  or  by  implication,  an  abso- 
lute power  of  alienation,  the  limitation  over 
is  void.  In  our  opinion,  the  words  of  this 
restraining  clause  give  an  express  pow^r  to 
sell,  but,  if  not,  there  is  clearly  given  such 
power  by  implication. 

In  Redlield  on  Wills,  vol.  2,  p.  277,  it  is 
said:  "It  is  a  settled  rule  of  American  as 
well  as  English  law  that  where  the  first 
devisee  has  the  absolute  right  to  dispose  of 
the  property  in  his  own  unlimited  discre- 
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tion,  and  not  a  mere  power  of  appointment 
among  certain  specified  persons  or  classes, 
any  estate  over  is  void  as  being  inconsistent 
with  the  first  gift."  Void  as  a  remainder 
because  of  the  preceding  fee,  aft^r  which  a 
remainder  cannot  be  limited;  void  as  an 
executory  devise  because  a  valid  executory 
devise  cannot  subsist  under  an  absolute 
power  of  disposition  in  the  first  taker. 
Thus  Chancellor  Kent  says  (vol.  4,  p.  270)  : 
'*If,  therefore,  there  be  an  absolute  power  of 
disposition  given  by  the  will  to  the  first 
taker,  as  if  an  estate  be  devised  to  A  in  fee, 
and  if  he  dies  possessed  of  the  property 
without  lawful  issue,  the  remainder  over, 
or  remainder  over  of  the  property  which  he, 
dying  without  heirs,  should  leave,  or  with- 
out selling  or  devising  the  same, — in  all 
such  cases  the  remainder  over  is  void  as  a 
remainder  because  of  the  preceding  fee,  and 
it  is  void  by  way  of  executory  devise  because 
the  limitation  is  inconsistent  with  the  abso- 
lute estate  or  power  of  disposition  expressly 
given  or  necessarily  implied  by  the  will." 
Jones  V.  Bacon,  68  Me.  34,  28  Am.  Rep.  1; 
McKen2ne'8  Appeiih  41  Conn.  607,  19  Am. 
Rep.  525;  Rona  v.  Meier,  47  Iowa,  607,  29 
Am.  Rep.  493;  Kelley  v.  Meins,  135  Mass. 
231,  and  cases  cited;  Howard  v.  Carusi,  109 
U.  S.  725,  27  L.  ed.  1089,  3  Sup.  Ct.  Rep. 
575 ;  2  Washb.  Real  Prop.  6th  ed.  667 ;  Roth. 
V.  Rauaohenhusch,  173  Mo.  682,  61  L.  R.  A. 
465,  73  S.  W.  664;  Wolfer  v.  Hemmer,  144 
111.  554,  33  N.  E.  751 ;  Ball  v.  Hancock,  82 
Ky.  107;  Combs  v.  Comhs,  67  Md.  11,  1  Am. 
St.  Rep.  359,  8  Atl.  757;  Hoxsey  v.  Hoxsey, 
37  N.  J.  Eq.  21 ;  Wead  v.  Gray,  78  Mo.  59 ; 
Van  Home  v.  Campbell,  100  N.  Y.  287,  53 
Am.  Rep.  166,  3  N.  E.  316,  771. 

If  we  are  right  in  this  position,  plaintiffs 
cannot  recover.  Let  us  next  inquire  whether 
an  estate  in  fee  tail  was  intended  to  be  cre- 
ated in  these  two  sons  and  the  heirs  of  their 
body;  and,  first.  Was  there  an  estate  tail 
created  by  express  words?  The  contention 
is  that  the  word  "heirs,"  expressed  or  im- 
plied, is  just  as  essential  to  the  creation  of 
an  estate  tail  as  of  an  estate  in  fee  simple, 
the  diflTerence  being  that  in  the  creation  of 
a  fee  tail  a  particular  class  or  line  of  heirs 
must  be  indicated,  while  in  fee  simple  it  is 
to  the  heirs  general.  As  understood  by  all 
lawyers,  what  are  known  as  "fee-tail  es- 
tates" had  their  origin  in  the  statute  13th 
Edw.  I.,  chap.  1  (1285).  The  name  "fee 
tail"  was  borrowed  from  the  feudists, 
amongst  whom  it  signified  any  mutilated  or 
truncated  inheritance  from  which  the  heirs 
general  were  cut  ofl*,  or,  as  some  say,  because 
ownership  of  the  subject  was  cut  in  two 
parts,  one  going  to  the  donee  and  the  heirs 
of  his  body,  and  the  other  remaining  as  a 
reversion  in  the  donor.  2  Bl.  Com.  112,  note 
(M);  1  Thomas's  Co.  Litt.  512-525  (6). 
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The  familiar  forms  of  creating  such  estates 
were:  "Grant  to  A  and  the  heirs  of  his 
body,"  or  "grant  to  A  and  the  heirs  male  of 
his  body,"  or  "grant  to  A  and  the  heirs  male 
of  his  body  on  Mary,  his  now  wife,  to  be  be- 
gotten." 2  Bl.  Com.  113,  114;  2  Minor,  Inst. 
80.  '  In  conveyances  inter  vivos  the  word 
"heirs"  was  necessary  to  create  the  estate, 
whereas  in  wills  any  words  manifesting  the 
testator's  intent  were  sufficient.  Thus,  a 
grant  by  deed  to  a  man  and  his  issue  of  his 
body,  or  to  his  issue,  or  to  his  offspring, 
would  pass  only  a  life  estate,  for  want  of 
proper  words  of  inheritance,  whereas  in  a 
will  the  same  words  would  create  an  estate 
tail..  2  Bl.  Com.  114,  115.  In  all  of  the  fore- 
going examples  it  is  to  be  observed  that  the 
grant  or  devise  is  to  the  heirs  of  the  body, 
or  to  the  issue  or  offspring,  and  these  are 
cases  wherein  by  express  words  a  fee  tail  is 
created.  Leaving  out  for  the  present  any 
consideration  of  the  creation  of  estates  tail 
by  implication,  it  is  too  obvious  for  serious 
discussion  that  there  is  no  express  gift  by 
the  testator  to  the  heirs  of  the  bodies  of 
Michael  .1.  Gannon,  Jr.,  and  Joseph,  nor  to 
their  issue.  But  the  contention  is  that  the 
word  "heirs"  is  explained  by  the  subsequent 
use  of  the  word  "issue,"  and  they  must  be 
read  together,  and,  so  used,  they  are  synony- 
mous with  "heirs  of  his  or  their  bodies," 
and,  thus  interpreting  the  words  "unto  them 
and  their  heirs  and  assigns"  as  "heirs  of 
their  bodies,"  an  estate  tail  is  created  by  ex- 
press words.  To  us  this  seems  a  most  un- 
natural and  forced  construction  of  the  words 
"unto  their  heirs  and  assigns  forever;" 
words  which,  we  have  already  seen,  have  a 
settled  meaning  in  the  law,  and  carry  on 
their  face. a  clear,  unambiguous  intention  of 
passing  or  creating  a  fee  simple. 

In  order  to  reach  this  conclusion  the  word 
"assigns"  in  said  clause  must  be  stricken 
out  of  the  will  and  utterly  disregarded,  in 
the  face  of  the  settled  rule  that  in  constru- 
ing any  document,  deed,  or  will  we  must 
give  effect  to  every  word,  if  it  be  possible 
without  contravening  the  intention  of  the 
grantor  or  devisor.  In  addition  to  striking 
out  the  word  "assigns,"  we  must  interpo- 
late the  words  "heirs  of  his  or  their  bodies," 
and  both  to -reach  an  intention  in  confiict 
with  a  plain,  an  unambiguous,  intention  to 
devise  a  fee  simple  to  these  two  sons.  To 
accomplish  this,  the  first  devise  given  to  the 
natural  objects  of  the  testator's  bounty  is 
made  secondary  to  the  ulterior  and  contin- 
gent devise  over  found  in  a  subsequent 
clause.  We  do  not  question  that  courts 
may  transpope  the  words  of  a  will  if  neces- 
sary to  reach  the  true  intention  of  the  tes- 
tator, but  we  insist  that  it  must  be  pre- 
sumed that  the  testator  used  the  words  he 
intended  to  use  in  their  plain  and  ordinarily 
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accepted  legal  sense,  and  we  are  not  justi- 
fied in  interpolating  other  words,  and  words 
of  entirely  different  import.  By  resorting 
to  such  a  course  we  import  an  ambiguity  in 
the  will,  and  then  substitute  words  which 
the  testator  did  not  use  to  remove  that  am- 
biguity. We  submit  there  is  no  occasion  for 
resorting  to  such  refinements  to  avoid  the 
force  and  efi'ect  of  a  plain  devise  of  a  fee 
simple  to  the  two  sons,  and  hence  we  say 
that  there  in  nothing  the  language  of  this 
will  to  justify  the  construction  that  an  es- 
tate tail  was  limited  by  express  words.  Such 
a  construction  is  only  reached  because  the 
plain  and  ordinary  signification  of  the  words 
''to  them,  and  their  heirs  and  assigns  for- 
ever," puts  them  in  a  supposed  confiict  with 
the  subsequent  contingent  disposition  of  the 
land  in  suit.  But  there  is  no  such  conflict. 
The  obvious  purpose  was  to  give  the  two 
sons  a  fee  simple  in  the  land,  defeasible  if 
they  should  die  without  issue  or  children 
living  at  the  death  of  the  survivor  of  the 
two  sons  named,  and,  if  they  should  die  leav- 
ing no  issue  living  at  the  death  of  either  or 
both,  then  an  executory  devise  over  to  the 
other  heirs  of  the  testator, — a  disposition 
entirely  legal,  if  the  testator  had  not  already 
annexed  to  the  fee  devised  to  them  the  abso- 
lute power  of  disposal;  but,  as  that  contin- 
gency never  happened,  and  never  can  hap- 
pen, because  both  of  said  sons  left  children, 
the  plaintiffs  in  this  case,  surviving  them, 
the  fee  simple  became  absolute  in  the  two 
sons  and  their  grantees,  the  defendant  and 
others,  even  if  the  power  of  sale  was  not 
sujieradded. 

But  we  are  now  brought  to  the  further 
contention  that  a  fee  tail  was  devised  by  im- 
plication. We  conceded  that  under  the  stat- 
ute de  donis  a  fee  tail  may  be  created  by  im- 
plication, and  in  this  case,  if  a  fee  tail  is  to 
be  implied,  it  must  be  by  construing  the 
words  "dying  without  issue"  to  mean  an  in- 
definite failure  of  issue,  and  consequently 
the  executory  devise  over  is  void  for  remote- 
ness. Such  was  the  case  of  Farrar  v.  Chris- 
ty, 24  Mo.  453.  That  was  the  construction 
of  a  deed  made  in  1832,  in  which  the  grant 
was  "to  have  and  to  hold  the  premises  afore- 
said, with  all  the  appurtenances  thereunto 
belonging  to  them  and  their  heirs  forever, 
upon  condition  that,  should  either  of  the 
grantees  herein  named  die  without  leaving 
legal  heirs  of  their  body,  the  survivor  shall 
inherit  the  whole  of  the  property  hereby 
conveyed:  and  should  both  grantees  die 
without  leaving  legal  heirs  as  aforesaid,  the 
property  hereby  conveyed  shall  revert  to  the 
other  legal  heirs  of  the  said  William  and 
Martha  T."  It  was  conceded  that  these 
words,  "should  die  without  legal  heirs  of 
their  body,"  created  a  fee  tail  by  implication 
under  the  statute  de  donis.  At  the  date  of 
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that  decision,  moreover,  §  6  of  chapter  32, 
Rev.  Stat.  1845,  had  not  been  enacted,  and 
the  words  "dying  without  issue,"  without 
further  limitation,  at  the  time  were  held 
and  construed  by  both  the  English  and 
American  courts  to  mean  an  indefinite  fail- 
ure of  issue,  and  by  implication  to  create  a 
fee  tail  in  the  first  taker  or  ancestor  named. 
It  is  too  plain  for  discussion  that  the  ma- 
jority of  the  court  in  Farrar  v.  Christy,  did 
not  and  could  not  have  had  §  6  of  chap.  32, 
Rev.  Stat.  1845,  under  consideration  in  de- 
ciding that  cause.  Judge  Leonard  dissented. 
Harbison  v.  Stcan,  58  Mo.  147,  is  also  re- 
lied on  as  controlling  the  construction  of 
this  will.  It  is  true  that  the.  will  in  that 
case  was  made  in  1846,  and  the  testator  died 
in  1852,  but  it  is  to  be  observed  that  this 
court,  in  deciding  that  case,  based  its  deci- 
sion on  Farrar  v.  Christy,  and  the  common 
law,  and  made  no  reference  whatever  to  §  6 
of  chap.  32,  Rev.  Stat.  1845,  and  it  cannot 
be  said  that  said  section  was  construed  by 
the  court.  The  will  was  construed  with  ref- 
erence to  the  common  law  and  the  act  of 
1825  alone,  and  the  attention  of  the  court 
was  not  called  to  the  act  of  1845  by  counsel 
in  the  case.  Moreover,  there  were  no  words 
in  that  will  from  which  a  power  to  sell  could 
be  implied,  and  in  that  respect  it  differs  ma- 
terially from  the  will  under  consideration. 
Conceding  that  prior  to  the  act  of  1845  the 
words  "dying  without  issue"  had  been  con- 
strued to  mean  an  indefinite  failure  of  is- 
sue at  any  time,  and  that  many  of  the 
courts  of  England  and  of  this  country  held 
these  words  created  an  estate  tail  by  impli- 
cation, what  effect  is  to  be  given  those  words 
since  the  act  of  1845  (Rev.  Stat.  1845,  chap. 
32,  §  6)  went  into  effect?  Obviously,  they 
were  enacted  to  settle  forever  the  construc- 
tion to  be  placed  upon  the  words  "dying 
without  heirs"  or  "without  issue"  in  the 
future  by  our  courts,  and  that  they  should 
not  be  construed  in  deeds  and  wills  there- 
after made  to  mean  an  indefinite  failure  of 
issue,  and  by  implication  to  create  estates 
tail,  but  henceforth  they  should  be  construed 
to  mean  "heirs  of  issue"  living  at  the  death 
of  the  person  named  as  ancestor.  Grant- 
ing that,  if  S  5,  chap.  32,  of  the  act  of  1845. 
stood  alone,  those  words  would  create  an 
estate  tail  imder  the  statute  de  dtmis,  and 
that  the  case  of  Farrar  v.  Christy,  falling 
under  the  act  of  1825,  was  properly  decided, 
still  it  was  competent  for  the  legislature  to 
pass  the  act  of  1845,  and  thereby  modify 
the  act  of  1825,  and,  in  effect,  conmiand 
that,  whereas  these  words  had  been  held 
by  the  courts  prior  to  the  act  of  1846  to  cre- 
ate a  fee  tail,  yet  in  the  future  those  words 
should  no  longer  be  held  to  mean  an  indef- 
inite failure  of  issue,  but  a  failure  of  issue 
living  at  the  death  of  the  ancestor  named, 
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and  thereafter  their  use  should  not  have  the 
effect  of  creating  a  fee  tail  by  implication, 
but  that  an  executory  devise  over  after  these 
n^ords  should  be  good.  If  this  is  not  its 
meaning,  what  effect  is  to  be  ascribed  to  this 
statute?  The  section  on  its  face  shows  it 
was  the  work  of  a  trained  lawyer,  familiar 
with  the  conflicting  views  of  the  courts  of 
England  and  this  country  as  to  the  meaning 
of  the  words  ''dying  without  issue,"  and 
evinces  a  determination  to  settle  by  positive 
statutory  enactment  the  meaning  of  those 
words  in  all  future  deeds  and  wills  in  this 
state,  and  that  thereafter,  when  the  question 
arose  as  to  whether  these  words  created  a 
fee  tail  under  the  statute  de  donis,  they 
should  be  construed  to  mean  "issue  living  at 
the  death  of  the  ancestor"  named,  and  no  im- 
plication of  a  fee  tail  should  arise  to  be  at 
once  destroyed  by  converting  it  into  a  life 
estate.  If  we  do  not  so  construe  this  §  6  of 
chapter  32  of  the  act  of  1845,  we  in  effect 
deny  its  authority,  which  we  have  no  right 
or  power  to  do.  But  we  are  told  that  fee 
tails  never  have  existed  in  this  state,  hav- 
ing been  abolished  in  1816,  when  Missouri 
was  a  territory,  and  therefore  we  are  not 
to  inquire  whether  these  words  create  an  es- 
tate in  fee  tail  in  Missouri  since  the  act  of 
1845,  as  there  can  be  no  estates  tail  in  Mis- 
souri, but  whether  by  the  common  law  it 
was  a  case  wherein  the  devisees  would  have 
been  seised  in  fee  tail.  Chancellor  Kent,  in 
his  Commentaries,  vol.  4,  p.  280,  states  that 
in  Virginia,  by  statute  in  1819  (1  Rev.  Code 
1819,  chap.  99,  S  26,  p.  369),  and  in  Missis- 
Bippi  Rev.  Code  1824  (chap.  104,  §  26,  p. 
458),  and  in  North  Carolina  by  statute  in 
1827  (1  Rev.  Stat.  1837,  chap.  43,  §  3,  p. 
259),  the  rule  in  the  construction  of  devises 
as  well  as  deeds,  with  contingent  limitations 
depending  upon  the  dying  of  a  person  with- 
out heirs  or  without  heirs  of  the  body,  or  is- 
sue or  issue  of  the  body,  or  children,  was  de- 
clared to  be  that  the  limitation  should  take 
effect  on  such  dying  without  heirs  or  issue 
living  at  the  time  of  the  death  of  the  first 
taker,  or  bom  within  ten  months  thereafter ; 
and  says  it  is  further  declared  "that, 
when  a  'remainder  shall  be  limited  to 
take  effect  on  the  death  of  any  person  with- 
out heirs,  or  heirs  of  his  body,  or  without 
issue,  the  word  'heirs'  or  'issue'  shall  be  con- 
strued to  mean  heirs  or  issue  living  at  the 
death  of  the  person  named  as  ancestor.'" 
The  great  chancellor  then  adds:  "These 
provisions  sweep  away  at  once  the  whole 
mass  of  English  and  American  adjudications 
on  the  meaning,  force,  and  effect  of  such 
limitations.  The  statute  speaks  so  peremp- 
torily as  to  the  construction  which  it  pre- 
scribes, that  the  courts  may  not,  perhaps, 
hereafter  feel  themselves  at  liberty  to  disre- 
gard its  direction,  even  though  other  parts 
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of  the  will  should  contain  evidence  of  an  in- 
tention not  to  fix  the  period  of  the  devisee's 
death  for  the  contingency  to  happen,  and 
that  the  testator  had  reference  to  the  extinc- 
tion of  the  posterity  of  the  devisee,  though 
that  event  might  not  happen  until  long  after 
the  death  of  the  first  taker.  They  might.be 
led  to  regard  any  such  other  intent  collected 
from  the  whole  will  if  such  a  case  should 
happen  not  to  be  consistent  with  the  positive 
rule  of  construction  given  by  the  statute  to 
the  wordd  'heirs  and  issue.'  Yet  when  we 
consider  the  endless  discussions  and  painful 
learning,  and  still  more  painful  collisions  of 
opinions,  which  have  accompanied  the  his- 
tory of  this  vexatious  subject,  it  is  impossi- 
ble not  to  feel  some  relief,  and  to  look  even 
with  some  complacency,  at  the  final  settle- 
ment in  any  way  of  the  litigious  question 
by  legislative  enactment."  Accordingly  we 
have  a  statute  in  this  state  almost  in  to- 
lidem  verbis  with  the  statutes  mentioned  by 
Chancellor  Kent,  and  it  seems  impossible  to 
escape  the  logic  of  that  distinguished  jurist 
and  chancellor  that  the  courts  are  bound  by 
this  statutory  construction;  and  accordingly 
when  we  find  a  devise  as  in  this  case  of  a 
fee  simple  to  the  first  taker  by  apt,  appro- 
priate, and  long  approved  words,  and  there- 
after a  gift  over  on  condition  that  he  die 
without  issue.  "Dying  without  issue"  must 
be  held  to  mean  "dying  without  issue  living 
at  his  death"  and  therefore  a  definite  failure 
of  issue  is  provided,  and  the  executory  de- 
vise over  is  good,  and  the  first  taker  takes 
a  fee  defeasible  upon  his  dying  without  is- 
sue living  at  his  death.  If  he  die  with  such 
issue  living,  the  estate  in  fee  is  absolute.  If 
he  die  without  issue  living  at  his  death,  it 
goes  over  to  the  executory  devisee  to  whom 
it  is  limited.  It  is  true  that  estates  tail 
have  never  existed  in  this  state,  as  they 
were  abolished  in  1816  Jby  the  territorial  act 
of  that  year,  and  the  act  of  1825  ( Rev.  Stat. 
1825,  p.  216)  provided  "that  in  cases  where 
by  the  common  law  any  person  or  persons 
who  would  then  be  or  might  hereafter  be- 
come seised  in  fee  tail,"  such  person  was  to 
have  a  life  estate  only  and  the  remainder 
pass  in  fee  simple  to  the  one  next  in  line; 
and  the  act  of  1845  practically  continued 
that  provision,  but  correctly  referred  estates 
tail  to  the  statute  de  donis.  The  estates 
tail  disposed  of  by  those  enactments  were 
such  as  were  defined  by  the  statute  de  donis ; 
but  surely  it  will  not  be  contended  that  leg- 
islative power  was  exhausted  by  those  acts. 
By  the  same  legislative  power  it  was  entirely 
competent  by  subsequent  enactment  to  de- 
clare what  meaning  should  be  given  by  the 
courts  to  certain  words  when  thereafter  used 
in  wills  and  deeds,  and  this  is  what  was 
done  by  S  6,  chap.  32,^of  the  act  of  1845, 
passed  contemporaneously  with  the  enact* 
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ment  of  §  5,  for  the  first  time  commanding 
and  directing  that,  if  the  words  "dying  with- 
out heirs  or  heirs  of  the  body"  or  "issue" 
should  be  used,  those  words  should  be  con- 
strued to  mean  "dying  without  issue  living 
at  the  time  of  the  death  of  the  person  named 
as  ancestor."  If  the  legislature  had  the 
power  to  pass  that  statute, — and  this  will 
not  be  questioned, — the  courts  must  read 
that  statute  into  all  instruments  executed 
since  its  passage  and  containing  those  words. 
The  only  question  left  for  the  courts  to  de- 
termine is  whether  an  instrument  construed 
as  the  legislature  has  directed  that  it  shall 
be  done  would  create  an  estate  tail  under 
the  statute  de  donis  if  so  read.  By  all  the 
canons  of  construction  §§  5  and  G,  chap.  32, 
of  the  act  of  1845  (now  §§  4592,  4593,  Kev. 
Stat.  1899),  must  be  read  together,  and 
when  so  read  they  direct  that,  in  cases 
''where  by  the  common  or  statute  law  of 
England  any  person  or  persons  would  now 
or  might  hereafter  become  seised  in  fee  tail 
such  person  shall  only  have  a  life  estate 
with  remainder  in  fee  simple  to  the  one  next 
in  line;"  but  the  courts,  in  determining 
whether  an  instrument  would  have  created 
a  fee  tail  at  common  law,  shall  construe  the 
words  "dying  without  issue,"  when  used  in 
such  instrument,  to  mean  "dying  without 
issue  living  at  the  death  of  the  person 
named  as  ancestor."  There  is  no  conflict  be- 
tween the  two  sections,  and  both  can  be 
made  elective.  The  one  abolishes  estates 
tail,  and  the  other  prescribes  the  meaning 
and  construction  of  certain  words  for  the 
government  of  our  courts  in  determining 
whether  an  estate  tail  by  implication  is 
created  by  the  instrument  to  be  construed. 
In  this  connection  it  is  well  to  note  that 
other  states  have  adopted  provisions  similar 
to  ours  in  this  respect,  notably  New  York, 
New  Jersey,  and  Michigan. 

Jarman  on  Wills,  vol.  1,  p.  521,  discussing 
the  creation  of  estates  tail  in  England  by 
implication  from  the  use  of  the  words  "dy- 
ing without  issue,"  says:  "No  implication 
of  an  estate  tail  can  arise  from  words  im- 
porting a  failure  of  issue,  in  a  will  made  or 
republished  since  the  year  1837,  unless  an 
intention  to  use  the  phrase  as  denoting  an 
indefinite  failure  of  issue  be  very  distinctly 
marked,  as  Stat.  1  Vict.  chap.  26,  §  29,  pro- 
vides that  such  words  shall  be  held  to  mean 
a  failure  of  issue  in  the  lifetime  or  at  the 
death  of  the  person  referred  to,  unless  a  con- 
trary intention  shall  appear  by  the  will. 
.  .  .  Under  this  clause,  coupled  with  the 
preceding  section,  which  makes  a  devise  con- 
fer an  estate  in  fee  without  words  of  inher- 
itance, it  will  generally  happen,  in  cases  in 
which,  according  to  the  old  law,  the  prior 
devisee  \^-ould  have  ^een  tenant  in  tail,  by 
the  effect  of  words  devising  over  the  prop- 
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erty  on  the  failure  of  his  issue,  that  he  will, 
under  the  new  rule  of  construction,  take  an 
estate  in  fee  simple,  subject  to  an  executory 
devise  in  the  event  of  his  dying  without 
leaving  issue  at  his  death;  and  this,  no 
doubt,  was  the  effect  contemplated  and  de- 
signed by  the  legislature." 

Underbill  on  Wills,  vol.  2,  p.  870,  after  a 
full  discussion  of  the  same  subject,  says: 
"The  doctrine  of  the  creation  of  an  estate 
tail  by  implication,  above  explained,  has  no 
application  whatever  where  an  estate  is  a 
fee  simple,  with  a  limitation  over  upon  fail- 
ure of  issue,  and  it  appears  either  from  the 
will  itself,  or  where  the  common-law  rule  is 
modified  by  statute,  that  the  failure  of  issue 
referred  to  is  the  failure  of  issue  living  at 
the  death  of  the  first  taker.  If  the  primary 
devisee  has  an  estate  in  fee  which  is  defeas- 
ible upon  a  definite  failure, — i.  e.,  of  issue 
living  at  his  death,  it  becomes  indefeasible 
in  him  on  his  having  issue  who  survive  him, 
and  he  may  provide  for  such  issue  by  devis- 
ing the  fee  to  them." 

Accordingly  we  hold  that  the  statute  of 
1845  read  into  this  will  renders  it  impossi- 
ble that  the  words  "dying  without  issue" 
should  have  the  effect  of  creating  an  estate 
tail,  and  thereby  cutting  down  the  estates  of 
Michael  J.  Gannon,  Jr.,  and  Joseph  to  life 
estates  only;  remainder  in  fee  to  plaintiffs, 
their  children. 

But,  independently  of  the  statute,  there  is 
much  room  for  holding  that,  even  under  the 
English  and  American  decisions,  the  will 
contains  enough  to  show  an  intention  on  the 
part  of  the  testator  that  the  words  "dying 
without  issue"  referred  to  issue  living  at 
the  death  of  the  survivor  of  said  two  sons. 
If  the  language  of  the  will  is  susceptible  of 
a  construction  that  will  make  it  apply  to  a 
definite  failure  of  issue,  that  construction 
should  be  adopted.  The  first  limitation  is 
to  the  survivor  of  these  two  sons,  meaning 
clearly  issue  living  at  the  death  of  the  one 
of  these  two  sons  who  should  die  first,  and 
the  next  limitation  is,  "and  in  the  event 
both  should  die  without  leaving  any  issue, 
then  it  is  my  will  that  my  surviving  heirs 
(with  the  exception  of  my  son,  John  T.  Gan- 
non, who  has  had  his  share)  shall  have  such 
property  like  and  like."  Surviving  whenT 
Manifestly  when  both  die  without  leaving 
any  issue.  The  words  "leaving"  and  surviv- 
ing* refer  in  point  of  time  to  the  death  of 
the  survivor  of  the  two  sons.  Then,  too, 
John  T.  Gannon,  who  was  living  at  the  time 
the  will  was  made,  is  excluded  from  partici- 
pation; showing  in  this  additional  manner 
the  time  in  the  mind  of  the  testator. 

But  it  is  also  said  that  the  word  "re- 
mainder," in  chap.  32,  §  6,  Rev.  Stat.  1845, 
is  a  technical  word,  and  does  not  include  an 
executory  devise.     We  think  this  is  too  nar- 
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row  a  construction  to  place  upon  this  word 
in  the  connection  in  which  it  is  used.  The 
preceding  §  5  in  that  act  refers  alike  to 
"conveyances  or  devises,"  and  §  6  speaks  of 
remainders  limited  by  deed  or  "otherwise." 
The  word  "remainder*'  is  often  used  by  text 
writers  to  include  an  "executory  devise," 
and  this  court  has  construed  this  word,  in 
this  identical  §  6  of  the  act  of  1845,  to  have 
that  significance.  Feame  on  Remainders,  p. 
16Ji,  says:  "The  term  'remainder'  is  some- 
times used  in  a  lax  sense  to  denote  any  kind 
of  subsequent  interest  or  the  limitation 
thereof."  Chancellor  Kent,  in  his  Com- 
mentaries, vol.  4,  p.  274,  says:  "A  devise 
in  fee,  with  remainder  over  upon  an  indef- 
inite failure  of  issue,  is  an  estate  tail,  and, 
in  order  to  support  the  remainder  over  as 
an  executory  devise,  and  to  get  rid  of  the 
limitation  as  an  estate  tail,  the  courts  have 
frequently  laid  hold  of  slender  circum- 
stances in  the  will  to  elude  or  escape  the 
authority  of  adjudged  cases."  Blackstone 
uses  the  words  as  synonymous.  2  Bl.  Com. 
173.  But  in  Sherman  v.  Sherman^  3  Barb. 
385,  the  statute  of  New  York  (Rev.  Stat. 
1829,  §  22,  p.  724),  which  our  legislature 
evidently  adopted  when  it  enacted  chap.  32, 
§  6,  Rev.  Stat.  1845,  came  before  the  court 
for  construction,  and  it  was  held  that  the 
word  "remainder"  included  "executory  de- 
vise," and  the  limitation  over  was  held  to 
be  a  good  executory  devise,  and,  moreover, 
that  the  statutory  definition,  and  not  the 
common-law  meaning,  of  the  words  "dying 
without  heirs  of  his  body  or  without  issue" 
should  control.  That  statute  was  after- 
wards adopted  by  Michigan,  and  in  Mull- 
reed  V.  Clark,  110  Mich.  229,  68  N.  W.  138, 
989,  came  under  review  by  the  supreme 
court,  and  it  was  held  to  give  an  executory 
devise;  and  that  decision  is  peculiarly  ap- 
plicable here,  because  in  that  case  the  devise 
was  to  James  Phillips,  but,  if  he  should  die 
without  heirs,  then  over,  and  the  court  held 
that  "James  Phillips  took  a  fee  defeasible 
at  his  death  without  issue  living  at  that 
time."  If  he  had  issue  then  living,  the  fee 
became  absolute.  If  none  then  living,  it 
went  over  to  the  devisees  named  in  the  will. 
But  the  point  is  that  the  word  "remainder" 
applied  in  full  force  to  executory  devises. 
But  in  Faust  v.  JBtmcr,  30  Mo.  417,  in  con- 
struing the  will  of  John  Bimer,  this  court 
held  that  the  words  "dying  without  issue" 
must,  in  this  state,  since  the  Revised  Stat- 
utes of  1845  went  into  effect,  be  construed 
to  meiin  dying  without  issue  living  at  the 
death  of  the  ancestor  named,  and  that  act 
applied  to  executory  devises;  saying:  "This 
IS  a  good  executory  devise  to  the  brothers." 
Again,  in  Naylor  v.  Oodman,  109  Mo.  550, 
19  S.  W.  56,  this  court,  through  Judge  Sher- 
wood, quoted  this  identical  §  6,  chap.  32,  of 
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the  act  of  1845,  and  held  it  applied  to  an  ex- 
ecutory devise ;  and  it  was  so  held  in  Yooum 
V.  Silar,  160  Mo.  289,  61  S.  W.  208. 

To  sum  up,  then,  we  hold  that  the  will  of 
Michael  J.  Gannon  does  not  create  an  estate 
tail  by  express  words;  that  there  is  no  ex- 
press limitation  therein  to  "the  heirs  of  the 
body,"  or  to  the  issue  of  the  two  sons, 
Michael  and  Joseph ;  that  it  does  not  create 
an  estate  tail  by  implication,  because,  both 
by  the  language  of  the  will,  and  especially 
by  the  positive  command  of  the  statute  of 
1845,  the  words  "die  without  issue"  mean 
dying  without  issue  living  at  the  death  of 
said  Michael  and  Joseph,  and  therefore  mean 
a  definite  failure  of  issue,  and  hence  no  fee 
tail  can  be  implied  from  their  use;  and, 
finally,  that  by  the  said  fourth  clause  of  the 
will  the  said  two  sons  took  a  fee  simple,  sub- 
ject to  be  defeated  upon  their  dying  without 
issue  living  at  their  death,  and,  as  both  died 
leaving  children,  the  plaintiffs  herein,  the 
contingency  upon  which  their  fee  simple  was 
to  be  defeated,  never  happened,  and  never 
can  happen,  and  their  estate  in  fee  became 
absolute,  and  their  warranty  deeds  con- 
veyed defendant's  grantors  the  fee-simple 
title.  A  different  conclusion  was  reached  in 
the  construction  of  this  same  clause  in  the 
will  of  Michael  J.  Gannon  by  division  No.  1 
of  this  court,  in  Edu:ard  Oannon  et  al.  v. 
Qusiave  Podik  et  al.,  at  the  October  term  of 
this  court  (not  yet  officially  reported) ;  but, 
upon  reconsideration  of  the  said  clause  in 
this  case  by  the  court  in  banc  we  are  not 
satisfied  with  the  opinion  of  division  No.  1 
construing  said  clause,  and  must  decline  to 
accept  it  as  the  proper  construction  of  this 
will,  and  the  judgment  of  the  Circuit  Court 
must  be,  and  is^  reversed, 

Robinson,  Ch.  J.,  and  Bnrgess  and 
Fox,  Jj.,  concur. 

Valliant,  J.,  dissenting:* 

Being  unable  to  concur  in  the  interpreta- 
tion placed  by  the  opinion  of  the  majority 
of  the  court  upon  the  clause  of  the 
will  of  Michael  J.  Gannon,  deceased, 
which  is  involved  in  the  discussion  of  this 
case,  and  in  the  interpretation  therein  given 
to  our  statutes  relating  to  fee-tail  estates,  1 


•Two  canes  were  brought  to  recover  land  de- 
vised by  thp  will  construed  In  the  above  case, — 
the  above  case  against  Albright  and  one  against 
Gustave  I'auk.  The  appeal  in  the  Pauk  Case 
was  beard  by  the  first  division  of  the  supreme 
court  and  decided  in  favor  of  the  plaintiffs  on 
March  17.  1004.  The  opinion  in  that  case  was 
filed  by  the  Judges  of  the  first  division  as  a  dis- 
senting opinion  In  this  case,  and  is  published 
herewith.  Moreover,  a  petition  for  rehearing 
was  filed  in  the  Pauk  Case,  which  was  overruled 
by  the  divisional  court  October  27,  1904,  The 
divisional  Judges  therefore  seera  to  assume  the 
attitude  of  adhering  to  their  former  ruling  In 
detiance  of  the  opinion  of  the  court  in  banc. 


106 


MlSSbUBI  SUPSEME   Ck>X7BT. 


Jnirs, 


consider  the  subject  of  sufficient  importance 
to  set  out  my  views  of  the  law. 

This  is  a  suit  iu  ejectment.  Michael  J. 
Gannon,  the  common  source  of  title,  died 
in  1870,  leaving  a  will  devising  the  Itind  in 
question  to  his  two  sons,  Michael  and 
Joseph,  in  the  following  words:  "Fcmrth. 
I  give,  devise,  and  bequeathe  unto  my  two 
sons  Michael  J.  Gannon,  Jr.,  and  Joseph  E. 
Gannon,  and  unto  their  heirs  and  assigns 
forever,  my  farm  lying  and  being  in  the 
county  of  St.  Ix>uis  and  state  of  Missouri, 
which  lies  in  the  southern  limits  of  Kirk- 
wood,  containing  eighty  (80)  acres,  be  the 
same  more  or  less.  It  is  my  will  that  the 
same  shall  not  be  sold, — at  least,  not  before 
the  younger  of  the  two,  that  is,  Joseph  E. 
Gannon,  becomes  of  lawful  age;  and,  should 
either  of  them  die  without  issue,  then  the 
survivor,  his  heirs  and  assigns,  to  take,  own, 
and  have  the  part  and  portion  hereby  be- 
queathed to  the  one  so  dying.  And  in  the 
event  both  should  die  without  leaving  any 
issue  then  it  is  my  will  that  my  surviving 
heirs  (with  the  exception  of  my  son,  John 
T.  Gannon,  who  has  had  his  share)  shall 
have  such  property  like  and  like."  It  is 
stipulated  that  whatever  title  Michael  J. 
Gannon,  Jr.,  and  Joseph  E.  Gannon  took 
under  the  will  was  conveyed  by  them,  and 
has  passed  by  mesne  conveyances  to  the  de- 
fendant Gustave  Pauk.  Michael  J.,  Jr., 
died  in  1887,  leaving  children  living  at  the 
time  of  his  death;  and  Joseph  E.  died  in 
1893,  also  leaving  children  living  at  the  time 
of  his  death.  These  children  of  Michael  J., 
Jr.,  and  Joseph  E.  are  the  plaintiffs  in  this 
suit. 

The  decision  in  the  case  will  turn  on  the 
construction  to  be  given  to  the  clause  in 
the  will  above  quoted.  The  plaintiffs  con- 
tend that  the  estate  devised  was  what  by  the 
common  law  would  be  an  estate  tail,  which, 
under  our  statute,  is  reduced  to  an  estate 
for  life  in  the  first  taker,  with  the  remain- 
der in  fee  to  the  next  in  line.  The  defend- 
ants contend  that  the  estate  devised  to  the 
two  sons  of  the  testator  was  a  fee,  de- 
terminable as  to  each  upon  his  dying  with- 
out issue  living  at  the  time  of  his  death; 
and,  as  both  died,  leaving  issue,  after  hav- 
ing conveyed  the  land,  the  contingency  on 
which  the  fee  was  to  determine  never  oc- 
curred, and  the  estate  became  absolute.  The 
trial  court  took  the  plaintiffs'  view  of  the 
case,  and  entered  judgment  accordingly, 
from  which  judgment  the  defendants  appeal. 

If  the  first  sentence  of  this  clause  was  all 
there  was  of  it,  there  could  be  no  question 
about  it.  In  language  more  expressive  of  a 
purpose  to  give  an  absolute  fee,  than  neces- 
sary, the  testator  makes  the  devise  in  the 
first  sentence,  and  concludes  it  with  a 
period.  Whetiier,  by  the  use  of  the  words 
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"and  rjito  their  heirs  and  assigns  forever," 
the  testator  intended  to  emphasize  a  purpose 
to  give  an  absolute  fee,  is  a  question  that 
we  can  answer  only  after  reading  the  whole 
clause, — perhaps  the  whole  will.  The  mere 
use  of  such  words  unnecessarily  does  not  al- 
ways indicate  such  a  purpose.  In  fact,  it 
not  unfrequently  suggests  a  lack  of  knowl- 
edge of  words  necessary  to  express  a  g^ven 
purpose;  it  often  evinces  a  lack  of  confidence 
of  the  writer  in  the  force  of  the  words  pre- 
viously used,  and  for  that  reason  casts  a 
doubt  on  their  meaning.  One  who  knows 
his  own  purpose,  and  knows  how  to  express 
it,  is  less  liable  to  multiply  his  words  than 
one  less  informed.  The  consequence  is  that 
when  we  see  words  unskilfully  used,  espe- 
cially technical  words,  we  are  less  certain 
of  the  meaning  intended  than  we  would  be 
if  the  words  were  used  with  skill.  That  is 
the  reason  that  we  are  required,  when  we 
come  to  construe  a  will,  to  give  less  force  to 
the  forms  of  expression  than  we  do  in  con- 
struing some  other  instruments,  and  to 
gather,  if  we  can,  in  spite  of  the  sometimes 
inappropriate  use  of  technical  words,  the 
real  purpose  of  the  testator.  The  words,  "I 
give  .  .  .  and  bequeathe  unto  my  two 
sons,  Michael  J..  Gannon,  Jr.,  and  Joseph  E. 
Gaimon,  .  .  .  my  farm  lying  and  being 
in  the  county  of  St.  Louis,"  etc.,  were  suf- 
ficient, if  left  alone,  to  carry  a  fee  simple  to 
the  devisees.  If  that  was  the  design  of  the 
testator,  then  the  addition  of  the  words  "and 
unto  their  heirs  and  assigns  forever"  really 
gives  no  force  to  the  preceding  sentence,  and 
only  suggests  that  the  testator  was  not  sure 
as  to  the  meaning  of  the  words  already  used, 
or  even  of  the  words  unnecessarily  added. 
Those  words  in  this  will  are  just  as  apt  to 
an  estate  tail,  if  that  was  the  intention,  as 
they  are  to  an  estate  in  fee,  if  that  was  the 
intention.  The  word  '"heirs,"  expressed  or 
implied,  is  as  essential  to  the  creation  of  an 
estate  tail,  as  of  an  estate  in  fee  simple;  the 
only  difference  being  that,  in  the  one,  partic- 
ular heirs  must  be  indicated,  while  in  the 
other  general  heirs  are  meant.  Did  the  tes- 
tator intend  to  give  his  sons  an  absolute  fee, 
or  a  fee  determinable  upon  the  death  of  both 
without  issue,  or  did  he  intend  to  create  a 
fee  tail  ? 

It  is  not  contended  by  the  respondents 
that  the  testator  intended  to  give  an  abso- 
lute fee,  but  the  argument  is  that,  having 
granted  an  estate  in  fee,  and  conferred  with 
it  the  power  of  absolute  disposal  of  the 
property,  an  absolute  estate  was  thereby  cre- 
ated, and  the  attempted  limitation  over  was 
void.  The  legal  principle  announced  in  that 
proposition  is  correct,  and  the  authorities 
cited  by  the  learned  counsel  sustain  it.  "If, 
therefore,  there  be  an  absolute  power  of  dis- 
position given  by  the  will  to  the  first  taker, 
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as  if  an  estate  be  devised  to  A  in  fee,  and  if 
fae  dies  possessed  of  the  property,  without 
lawful  issue,  the  remainder  over,  or  remain- 
der over  of  the  property,  which  he,  dying 
without  heirs,  should  leave,  or  without  sell- 
ing or  devising  the  same,  in  all  such  cases 
the  remainder  over  is  void  as  a  remainder, 
because  of  the  preceding  fee;  and  it  is  void 
by  way  of  executory  devise,  because  the  lim- 
itation is  inconsistent  with  the  absolute  es- 
tate, or  power  of  disposition  expressly  given 
or  necessarily  implied  by  the  will."  4  Kent, 
Com.  14th  ed.  p.  270:  ^Washb.  Real  Prop., 
6th  ed.  067;  Yocum  v.  Siler,  160  Mo.  281, 
61  S.  W.  208 ;  Roth  v.  Rauachenbuach,  173 
Mo.  582,  61  L.  R.  A.  455,  73  S.  W.  664.  To 
apply  that  doctrine  to  this  will,  however,  we 
would  have  to  assume,  lirst,  that  the  estate 
devised  to  the  first  takers  was  an  estate  in 
fee  simple,  which  is  one  of  the  main  points 
in  dispute;  and,  second,  that  the  language 
of  the  will,  expressly  or  by  necessary  impli- 
cation, confers  an  absolute  power  of  disposal 
of  the  property  on  the  two  sons.  Passing 
for  the  present  over  the  first  point,  let  us 
see  if  the  power  of  disposition  is  expressly 
or  by  implication  conferred.  Taking  the 
text  just  quoted,  wherein  the  rule  is  cor- 
rectly stated,  we  see  that  the  power  of  dis- 
position referred  to  is  not  that  which  might 
be  implied  as  an  attribute  of  the  estate 
granted,  but,  in  order  to  have  the  effect  of 
cutting  off  the  executory  devise,  it  is  a  pow- 
er given  by  the  will  in  addition  to  the  es- 
tate. A  power  of  disposition  is  implied  in 
every  grant  of  a  fee  simple,  yet  the  power 
so  implied  will  not  render  void  an  other- 
wise valid  executory  devise;  but,  when  the 
fee  is  granted,  and,  besides  thai,  the  power 
of  disposition  is  added,  then  there  can  be  no 
limitation  over.  There  is  no  such  added 
power  in  this  will.  The  most  that  can  be 
claimed  for  the  language  used  in  reference 
to  that  point  is  that  it  indicates  that  the  tes- 
tator understood  that  the  power  to  sell  was 
incident  to  the  estate  already  granted,  and  he 
aimed  to  restrict  that  power.  The  language 
is:  "It  is  my  will  that  the  same  shall  not 
be  sold, — ^at  least,  not  before  the  younger  of 
the  two,  that  is,  Joseph  E.  Gannon,  becomes 
of  lawful  age."  There  is  therefore  no  such 
power  of  disposition  given,  in  addition  to 
the  estate  given,  as  would  render  void  an  at- 
tempted executory  devise.  If  it  is  a  deter- 
minable estate  by  the  words  of  its  own  cre- 
ation, it  has  not  been  made  absolute  by  the 
words  affecting  the  power  of  sale. 

A  determinable  fee  is  defined  to  be  "ah 
interest  which  may  continue  forever;  but 
the  estate  is  liable  to  be  determined  without 
the  aid  of  a  conveyance  by  some  act  or  event 
<sircumscribing  its  continuance  or  extent." 
4  Kent,  Com.  14th  ed.  p.  9.  It  is  an  estate 
to  continue  until  the  event  named  occurs. 
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Then  it  is  to  cease.  In  this  case,  according 
to  respondents'  theory,  it  was  an  estate  in 
fee  simple  in  the  two  sons  of  the  testator, 
determinable  on  the  death  of  both  of  them 
wit hoiU  issue  then  living;  and,  since  they 
both  left  issue  living  when  they  died,  the 
event,  on  the  occurrence  of  which  the  estate 
was  to  determine,  became  of  impossible  oc- 
currence, and  the  estate  became  a  fee  simple 
absolute.  But  to  build  their  case  on  that 
theory,  respondents  must  assume  that  the 
two  sons  took  an  estate  in  fee  simple  in  the 
first  instance,  because,  if  they  took  only  an 
estate  in  fee  tail,  it  would  not  be  increased 
to  a  fee  simple  by  the  occurring  of  the  event 
upon  which  it  was  to  cease.  In  other  words, 
if  the  w^ill  had  said,  in  totidem  verbis,  "1 
devise  to  my  two  sons,  Michael  and  Joseph, 
and  to  the  heirs  of  their  bodies,  respectively, 
in  fee  tail,  forever,"  the  land  in  question, 
"but,  if  they  both  die  without  leaving  issue 
living  at  the  time  of  the  death  of  the  one 
last  living,  then  I  will  that  the  land  go  to 
my  heirs,"  it  would  make  no  difference,  so 
far  as  the  interest  that  Michael  and  Joseph 
personally  took,  whether  they  had  issue  or 
not.  If  they  had  no  issue,  the  executory  de- 
vise would  carry  the  fee  to  the  heirs  of  the 
testator;  and,  if  they  had  issue,  the  estate 
would  go  to  their  issue  in  fee  tail,  but  in 
either  event  it  would  not  affect  a  title  de- 
rived by  deed  from  the  two  sons.  There  is 
nothing  on  the  face  of  the  will  to  suggest 
that  thje  testator  intended  to  say  that  the 
estate  was  to  be  a  fee  tail  if  his  sons  had 
children,  and  a  fee  simple,  with  a  limitation 
over  in  the  form  of  an  executory  devise,  if 
they  had  none.  If  this  will  gave  to  the 
two  sons  a  fee-simple  estate,  determinable 
only  on  the  death  of  both  without  issue, 
then,  since  they  both  left  issue  living,  their 
deed  conveyed  an  absolute  title,  and  the 
plaintiffs  are  not  entitled  to  recover,  but,  if 
the  will  gave  only  an  estate  in  tail,  then,  by 
force  of  our  statute,  the  sons  took  only  a 
life  estate;  and  it  makes  no  difference 
whether  we  construe  the  contingency  on 
which  the  executory  devise  depended  to  be  a 
definite  or  an  indeAnit.e  failure  of  issue,  or 
whether  the  executory  devise  was  valid  or 
void,  for  in  either  event  the  land  belongs  to 
the  plaintiffs.  An  executory  devise  may  be 
created  to  take  effect  as  well  on  a  condition 
that  will  terminate  an  estate  tail  as  one  that 
will  terminate  an  estate  in  fee  simple.  The 
mere  fact,  therefore,  that  an  executory  de- 
vise is  created  to  take  effect  on  the  happen- 
ing of  an  event  which  would  cause  the  pre- 
ceding estate  t.o  determine  does  not  give 
character  to  that  estate.  We  are  now  talk- 
ing about  an  estate  tail  which  appears  in 
express  words  or  by  natural  intendment  in 
the  instrument  oreating  it,  and  independent 
of  the  inference  to  be  drawn  from  the  limita* 
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tion  over  in  the  nature  of  an  executory  de- 
vise. 

In  interpreting  the  statute  under  which 
estates  tail  were  created,  the  English  courts 
were  very  technical  in  their  reasoning,  and 
placed  much  value  on  the  use  of  certain 
words.  The  words  "heirs  of  his  body,"  or 
their  equivalent,  were  deemed  essential  to 
the  creation  of  an  estate  tail.  In  2  Preston 
on  Estates,  p.  473,  it  is  said:  "The  same 
rule  which  requires  the  limitations  to  be 
to  the  feoffee  and  his  heirs,  either  by  express 
words,  or  by  words  of  direct  and  immediate 
reference,  in  order  to  the  transfer  of  an  es- 
tate in  fee  by  deed  at  common  law,  also  re- 
quires that,  in  order  to  the  creation  of  an 
estate  tail  by  deed,  the  gift  shall,  either  by 
express  words,  or  by  words  of  direct  and  im- 
mediate reference,  be  to  the  donee  and  his 
heirs.  So  a  gift  to  a  man  and  his  heirs, 
viz.,  his  heirs  of  his  body,  will,  by  reason 
of  the  qualification,  be  an  estate  tail.  .  .  . 
The  nature  and  qualities  of  estate  tail  ad- 
mit of  one  case  peculiar  to  these  estates.  As 
an  estate  even  in  a  deed  may,  contrary  to 
the  general  rule  of  law,  arise  from  necessary 
implication.  Thus  a  gift  to  a  man  without 
any  limitation  to  his  heirs,  but  with  a  pro- 
vision that  the  limd  shall  revert  to  the 
donor,  or  remain  to  another,  if  the  donee 
shall  happen  to  die  without  heirs  of  his 
body,  will  afford  ground  for  construction 
that  the  donee  is  to  have  the  land  to  him 
and  his  heirs  of  his  body,  because  the  land 
is  not  to  revert  or  remain  over  until  there 
shall  be  a  failure  of  these  heirs.  .  .  . 
The  true  reason  is  that  the  intent  of  the 
donor  appeared  in  express  words  in  the  deed, 
and  the  implication  was  a  necessary  one. 
.  .  .  Words  of  reference  in  limitations 
of  estates  tail  operate  in  the  same  way  as 
words  of  reference  in  limitations  of  estates 
in  fee.  By  the  reference  they  have  the  ef- 
fect of  the  very  words  to  which  the  refer- 
ence is  made,  and  are  precisely  of  the  same 
import  as  these  words."  After  quoting  from 
a  number  of  cases,  the  author  ( p.  528 )  says : 
"From  all  these  cases  it  may  be  assumed,  as 
a  general  proposition,  that,  though  the  word 
'heirs*  stands  general  and  uncorrected  in  one 
sentence,  it  may,  by  the  clause  of  another 
sentence,  which  introduces  an  ulterior  gift, 
be  corrected  and  explained,  if  the  word 
'heirs'  generally  in  the  first  clause  is  by  the 
words  of  the  second  clause  explained  to 
mean  heirs  of  the  body."  In  the  text  quoted 
the  law  writer  has  mentioned  two  kinds  of 
cases  in  which  estates  tail  may  be  created 
otherwise  than  in  totidem  verbis:  One  which 
he  distino^uishes  as  peculiar  to  the  nature 
and  qualities  of  estates  tail ;  that  is,  where 
the  grant  is  in  words  indicative  of  an  es- 
tate either  for  life  or  in  fee  simple,  with  no 
other  words  in  direct  reference  either  to  en- 
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large  or  qualify  their  meaning,  yet  followed 
with  a  provision  that  the  land  revert  or  re- 
main over  if  it  should  happen  that  the  donee 
die  without  heirs  of  his  body,  in  which  case, 
by  implioition.  the  life  estate  is  enlarged,  or 
the  fee  is  cut  down  to  a  fee  tail.  The  other 
is  where  words  in  the  first  instance  are  used, 
which,  if  unexplained  or  unqualified  by  di- 
rect reference,  would  indicate  an  intention 
to  create  a  fee  simple,  yet  which,  before  the 
donor  finishes  the  subject,  are  so  explained 
or  qualified  as  to  show  that  he  meant  to  use 
them  in  the  sense  tliat  would  create  an  es- 
tate tail.  Then  an  estate  tail  is  directly 
created,  which  is  not  an  estate  in  fee  simple 
cut  down  by  implication,  but  an  estate  tail 
by  force  of  its  own  creative  words.  A  grant 
to  A  and  his  heirs  forever,  but,  if  he  should 
die  without  heirs  of  his  body,  then  to  B  and 
his  heirs  forever,  is  an  example  of  an  estate 
tail  by  implication.  But  a  g^ant  to  A  and 
the  heirs  of  his  body  forever  is  an  estate 
tail  by  direct  words,  and  equally  so,  even 
though  more  clumsily  expressed,  if  it  be  to 
A  and  his  heirs  forever,  to  have  and  hold 
unto  the  said  A  and  the  aforesaid  heirs  of 
his  body  forever,  or  words  equally  signifi- 
cant of  an  intention  from  first  to  last  to  cre- 
ate an  estate  tail.  When  we  have  to  deal 
with  a  case  under  the  first  class  referred  to, 
it  is  important  to  know  if  the  deed  refers  to 
a  definite  or  to  an  indefinite  failure  of  is- 
sue, but,  when  we  have  a  case  under  the  sec> 
ond  class,  that  is  immaterial. 

The  above  quotations  are  taken  from 
what  the  law  writer  said  on  the  subject  of 
estates  tail  created  by  deed,  but,  as  to  such 
estates  created  by  will,  he  said  (p.  534) : 
"Let  it  be  remembered  that  in  wills  that 
strictness  of  the  law  which,  in  regard  to 
deeds,  requires  that  the  limitation  should  be 
to  the  heirs  by  that  word,  and  not  by  cir- 
cuitous expression  (except  in  the  cases  of  a 
gift  in  frank-marriage,  and  in  cases  of  direct 
and  immediate  reference),  and  that  these 
heirs  shall,  in  the  case  of  limitations  in  tail, 
be  distinguished  by  words  of  procreation^ 
descriptive  of  the  body  from  which  the  heirs 
are  to  issue,  or  the  person  by  whom  they  are 
to  be  begotten,  is  relaxed.  .  .  .  Though, 
in  construing  wills,  the  words  which  in  a 
deed  would  create  an  estate  tail  will  give  a 
like  estate,  this  rule  does  not  apply  when 
reversed,  for  words  which  in  a  deed  pass  an 
estate  in  fee,  and,  again,  words  which  in  a 
deed  give  only  an  estate  for  life,  may,  in  a 
will,  pass  an  estate  tail.  Thus  a  feoffment 
to  a  man  and  his  heirs  male,  without  any 
context,  conveys  an  estate  in  fee.  In  this 
case  the  word  *male'  is  rejected  as  surplus- 
age. In  a  will  the  word  'males'  will  be  re- 
tained, and  a  devise  in  these  words  will  pass 
an  estate  tail,  for  the  law  in  favor  of  the  in- 
tention of  the  testator  will  supply  the  word» 
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''of  the  body.'  So,  if  a  feoffment  be  to  a  man 
and  his  ly?irs,  and,  if  he  shall  die  without 
issue  (giving  no  direction  that  the  issue 
shall  bo  of  his  body),  then  over,  the  feoffee 
will  have  an  estate  in  fee.  In  a  devise  by 
these  words,  the  devisee  will  have  an  estate 
tail.  Thus  the  law  is  that,  when  we  are  re- 
quired to  ascertain  the  character  of  a  gift  in 
view  of  the  statute  de  donis  whether  it  be  un- 
der a  deed  or  a  will,  the  main  object  is  to 
discover  the  intention  of  the  donor,  and  ad- 
judge the  character  of  the  gift  by  that  in- 
tention, yet,  when  it  is  a  deed  that  we  are 
dealing  with,  we  are  under  more  re- 
straint than  when  it  is  a  will.  Under 
a  deed,  if  the  word  *heirs'  is  used  in 
the  granting  clause,  it  may  be  cut 
down  to  mean  heirs  of  the  body  of 
the  donee,  provided  the  words  of  procreation 
are  used  in  the  context,  directly  referring  to 
the  former  word,  as  if  it  should  say  'to  him 
and  his  heirs;  that  is,  heirs  of  his  body,'  or 
if  it  should  say  'to  him  and  his  heirs,'  and 
then,  in  a  sentence  closely  following,  and  re- 
ferring to  the  gift,  say  'to  the  aforesaid 
heirs  of  his  bod  v.'  But  in  case  of  a  will, 
words  of  direct  reference  are  not  necessary. 
If,  taking  the*  whole  instrument  as  express- 
ing his  intent,  we  find  that  the  testator 
really  intended  to  limit  the  estate  to  his 
sons  and  their  descendants  in  a  direct  line, 
then  we  should  say  that  the  will  creates 
what  at  common  law  would  have  been  an  es- 
tate tail." 

Let  us,  under  the  light  of  these  rules  of 
construction,  search  for  the  testator's  inten- 
tion in  this  fourth  clause  of  his  will.  The 
words  employed  show  that  the  testator  was 
not  sure  that  he  knew  what  words  were  nee- 
essary  to  express  his  idea,  and  the  technical 
words  he  did  use  were  not  used  with  preci- 
sion. The  wora  "bequeathe"  was  inappropri- 
ate, and  the  words  "heirs  and  assigns  for- 
ever" were  at  leai>t  unnecessary,  if  the  in- 
tention was  to  give  an  estate  in  fee  simple. 
If  the  intention,  however,  was  to  limit  an 
estate  to  the  sons  and  the  heirs  of  their 
bodies  forever,  the  word  "heirs"  was  not  un- 
necessarily used.  Our  statute  which  renders 
the  word  "heirs"  unnecessary  in  the  grant  of 
an  estate  in  fee,  under  certain  conditions, 
has  no  reference  to  estates  tail.  They  are 
to  be  judged  by  the  law  as  it  came  to  us 
from  England.  The  inappropriate  or  unnec- 
essary use  of  those  words,  however,  signifies 
nothing  more  than  that  the  document  was 
not  written  with  technical  precision.  They 
do  not  tend  to  obscure  the  meaning,  but  they 
admonish  us  not  to  adhere  too  closely  to  the 
technical  meaning  of  the  words  used.  The 
testator  did  not  intend  to  give  his  two  sons 
an  absolute  fee  in  the  property.  This  is 
shown  by  the  fact  that  immediately  follow- 
ing the  words  of  grant  are  conditions  and 
«7  L.  R.  A. 


restrictions.  First,  the  property  is  not  to 
be  sold  until  the  younger  comes  of  age;  and, 
second,  if  either  should  die  without  issue, 
tlie  other  should  have  the  estate.  The  pur- 
pose to  create  cross  remainders  is  thus 
shown.  If  the  word  "heirs"  had  not  been 
used  in  the  first  sentence,  there  would,  per- 
haps, have  never  arisen  a  question  but  that 
the  estate  granted  in  that  sentence  was 
qualified  by  the  grant  of  cross  remainders  in 
the  sentence  next  following.  But,  as  we  have 
seen  from  the  authorities  quoted,  the  word 
"heirs"  in  the  first  sentence  is  explained  by 
the  word  "issue"  in  the  sentence  following, 
and  those  words  are  to  be  taken  together. 
The  two  sentences,  coming  together,  and  re- 
lating to  the  same  subject,  show  that,  when 
the  testator  used  the  word  "heirs"  in  ref- 
erence to  his  sons,  he  meant  their  children; 
he  used  the  words  "heirs"  and  "issue"  as 
synonymous,  and,  taken  together,  they  mean 
heirs  of  their  bodies.  That  is  the  natural  in- 
terpretation to  put  on  his  language,  and 
the  interpretation  that  we  are  authorized  by 
the  law  to  put  upon  it.  Interpreting  the  word 
"heirs"  in  the  first  sentence  to  mean  heirs 
of  the  bodies  of  the  testator's  sons,  we  have 
an  estate  tail,  and  we  render  all  parts  of  the 
clause  in  harmony.  He  intended  that,  if  his 
two  sons  had  children,  the  estate  should  be 
limited  to  them  and  their  children,  to  des- 
cend in  that  line,  but,  if  either  of  his  two 
sons  should  die  without  leaving  a  child  then 
living,  the  estate  should  pass  to  the  other 
son  and  his  heirs;  and  he  used  the  word 
"heirs,"  in  that  connection,  in  the  same 
sense  that  he  used  it  in  the  first  sentence, — 
that  is,  as  meaning  child  or  children, — and 
his  intention  was  that  the  estate  should  be 
kept  in  that  line  of  descent.  The  limitation 
to  the  surviving  son  was  a  good  remainder, 
and  would  have  been  good  as  such  in  a  deed, 
because  a  remainder  may  be  limited  on  an 
estate  tail.  2  Fearne,  Remainders,  152;  2 
Washb.  Real  Prop.  6th  ed.  1539.  But  it 
would  not  have  been  good  as  a  remainder 
if  the  first  estate  granted  had  been  a  fee 
simple,  because  a  remainder  cannot  be  lim- 
ited after  a  fee.  The  next  expression  of  the 
testator's  wish  was  that  if  both  of  his  sons 
should  die  without  issue, — that  is,  if  the  es- 
tate he  had  somewhat  clumsily,  yet  with 
sufficient  precision  to  indicate  his  intention, 
created,  should  fail  because  of  a  failure  of 
heirs  of  tho  bodies  of  his  sons, — then  it 
should  revert  to  his  general  heirs.  In  the 
remainder  to  the  one  son  on  the  death  of  the 
otiier,  the  period  at  which  it  was  to  take  ef- 
fect was  at  the  death  of  the  other  without 
issue  then  living.  This  is  so,  not  by  any  ar- 
tificial rule  of  construction,  but  bv  the  facts 
of  the  case  itself.  The  two  brothers  were 
both  living,  and  the  remainder  was  to  the 
one  who  should  sun^ive  if  the  condition  then 
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existed.  But  if  they  should  both  die  with- 
out issue,  then  the  estate  should  return  to 
the  heirs  of  the  testator. 

Respondents  contend  that  this  last  limita- 
tion was  an  executory  devise;  that  it  was 
good  only  in  the  event  the  two  sons  had  died 
without  issue  living  at  the  time  of  the 
death  of  the  one  last  dying,  in  which  event 
it  would  have  cut  down  the  fee  in  the  first 
takers,  and  converted  it  into  an  estate  tail, 
but  that,  since  both  the  first  takers  left  chil- 
dren living  when  they  died,  the  executory 
devise  became  void,  and  the  estate  remained 
a  fee  simple.  We  do  not  construe  the  will 
to  be  a  devise  of  an  estate  in  fee  simple  in 
the  first  instance,  and  therefore  we  do  not 
hold  that  the  estate  derives  its  character  as 
an  estate  tail  by  being  cut  down  by  the  lim- 
itation of  the  executory  devise.  We  hold 
that,  by  the  use  of  the  word  "heirs"  in  con- 
nection with  the  word  "issue,"  the  testator 
intended  to  give  the  estate  to  his  two  sons 
and  the  heirs  of  their  bodies,  and  thereby 
created  in  the  first  instance  what  would 
have  been  at  common  law,  or  by  the  statute 
de  donis,  an  estate  tail.  But,  even  if  it  be 
construed  to  have  been  an  estate  in  fee  sim- 
ple in  the  first  instance,  we  would  feel  con- 
strained, by  the  weight  of  authorities  and 
the  former  rulings  of  this  court,  to  hold 
that,  by  the  clause  declaring  that  in  case  of 
the  death  of  both  sons  without  leaving  issue 
the  estate  was  to  revert  to  the  heirs  of  the 
testator,  the  fee  was  cut  down  to  a  fee  tail. 
Farrar  v.  Christy,  24  Mo.  467;  Harbison  v. 
Swan,  58  Mo.  149;  Thompson  v.  Craig,  64 
Mo.  312;  Wood  V.  Kice,  103  Mo.  329,  15  S. 
W.  623.  The  doctrine  laid  down  in  the 
earlier  of  those  cases,  and  followed  or  ap- 
proved in  the  later  ones,  is  that  where  a  de- 
vise to  one  in  terms  sufficient,  if  standing 
alone,  to  give  an  estate  in  fee  simple,  is  fol- 
lowed by  a  clause  providing  that,  if  the  dev- 
isee should  die  without  issue,  the  estate 
should  revert  to  the  heirs  of  the  testator,  or 
go  over  to  another  as  an  executory  devise, 
the  estate  to  the  first  devisee  is,  by  implica- 
tion, cut  down  to  an  estate  tail.  But  in 
Yocum  V.  Siler,  160  Mo.  281,  61  S.  W.  208, 
this  court,  per  Gantt,  J.,  said  (loc.  cit,  296, 
160  Mo.,  page  215,  01  S.  W.)  :  "Yet  when 
it  is  considered  that  this  conclusion  was 
only  reached  by  holding  that  these  words 
'dying  without  issue'  meant  an  indefinite 
failure  of  issue,  and  this  postponed  the  vest- 
ing of  its  executory  limitation  so  long  that 
it  violated  the  rule  against  perpetuities,  and 
was  therefore  void,  as  our  statute  of  1845 
gave  a  difi'erent  meaning  to  those  words, 
and  directed  they  should  be  construed  as 
meaning  heirs  or  issue  living  at  the  time  of 
the  death  of  the  ancestor  named,  no  such 
implication  can  longer  be  raised  from  their 
use  in  this  state."  What  is  there  said  is 
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the  main  foundation  for  the  position  taken 
by  respondents,  and  it  does  justify  them  in 
saying  that  by  force  of  the  statute  of  1845 
(now  §  4593,  Rev.  Stat.  1899),  under  the 
case  above  stat^ed,  the  words  "dying  with- 
out issue"  mean  dying  without  issue  living 
at  the  time  of  the  death  of  the  ancestor,  and 
that  if  at  the  death  of  the  ancestor  there  is 
issue  living  the  executory  devise  is  extin- 
guished, and  the  estate  in  fee  in  the  first 
taker  remains  unimpaired.  The  interpreta- 
tion put  upon  the  will  in  the  case  of  Yocum 
V.  Siler  did  not  depend  on  the  aid  of  that 
statute,  as  there  construed,  tot  there  was 
on  the  face  of  the  will  itself  sufficient  to 
show  that  the  words  "if  my  said  son  dies 
without  legal  issue"  meant  issue  living  at 
the  time  of  the  son's  death.  The  limitation 
over  in  that  case  was  not,  as  in  the  case  at 
bar,  to  the  indefinite  heirs  of  the  testator, 
but  to  individuals  named  who  were  then 
living;  showing,  without  resort  to  rules  of 
construction,  that  the  testator  intended  to 
say  issue  living  at  the  time  of  his  death. 
The  writer  of  this  opinion  concurred  in  the 
opinion  in  that  case,  and  has  no  thought 
now  to  question  the  correctness  of  the  con- 
clusion reached;  but,  after  a  second  study 
of  the  subject,  he  is  of  opinion  that  the  stat- 
ute of  1845  did  not  apply  to  the  facts  of 
that  case.  Estates  tail  never  existed  in  this 
state.  They  were  abolished  by  act  of  the 
general  assembly  of  the  territory  of  Mis- 
souri in  1816  (Sess.  Acts  1815,  1816,  p.  32). 
And  again  by  act  of  the  general  assembly 
of  the  state  in  1825  it  was  enacted  "that  in 
cases  where  by  the  common  law  any  person 
or  persons  would  now  be,  or  might  here- 
after become,  seised  in  fee  tail"  such  person 
was  to  have  a  life  estate  only,  and  the  re- 
mainder pass  in  fee  simple  to  the  one  next 
in  line.  Rev.  Stat.  1825,  p.  216.  That  has 
continued  to  be  substantially  the  statute 
law  to.  the  present  time,  the  language  of  the 
present  statute  being:  "Sec.  4592.  In 
cases  where  by  the  common  or  statute  law 
of  England  any  person  might  become  seised 
in  fee  tail  of  any  lands,"  etc.,  he  shall  have 
only  a  life  estate,  and  the  remainder  in  fee 
simple  pass  to  the  person  next  in  line.  The 
estates  tail  there  disposed  of  were  such  as 
were  then  defined  by  the  rules  of  the  com- 
mon law  and  the  statute  de  donis,  not  such 
as  might  be  affected  by  any  other  rules. 
The  statute  treated  only  of  estates  that  had 
the  characteristics  which  by  the  common 
law  or  the  statute  de  donis  appertained  to 
estates  tail,  and  it  says,  in  effect,  that  when- 
e\er  an  estate  shall  be  created,  having 
those  characteristics,  it  shall  be  a  life  estate 
to  the  first,  and  a  fee  simple  to  the  seoond. 
That  had  been  the  law  for  more  than  twen- 
ty years  when  the  act  of  1845  was  passed, 
and  its  language  in  that  particular  has  not 
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changed.  If  we  say  the  act  of  1845  shall 
apply,  then  we  may  have  a  grant  which  un- 
der the  common  law  or  the  statute  of 
England  would  be  an  estate  tail,  yet  we  can- 
not give  to  it  the  effect  that  the  act  of 
1825  says  it  must  have,  and  we  rob  that  act 
of  its  force.  We  do  not  think  the  act  of 
1845  was  intended  to  apply  to  such  case. 
That  act  is  now  §  4593,  Rev.  Stat.  1899,  and 
is  as  follows:  ''Where  a  remainder  in  lands 
or  tenements,  goods  or  chattels,  shall  be  lim- 
ited, by  deed  or  otherwise,  to  take  effect  on 
the  death  of  any  person  without  heirs  or 
heirs  of  his  body,  or  without  issue,  or  on 
failure  of  issue,  the  words  'heirs'  or  'issue' 
shall  be  construed  to  mean  heirs  or  issue 
living  at  the  death  of  the  person  named  as 
ancestor."  That  statute,  by  its  terms,  re- 
lates only  to  remainders.  An  executory  de- 
vise is  not  a  remainder.  4  Kent,  Com.  14th 
ed.  p.  270;  2  Washb.  Real  Prop.  6th  ed.  §§ 
1743-1740.  It  would  be  applicable  in  this 
case,  if  necessary  to  a  construction,  to  the 
contingent  remainder  to  the  survivor  of  the 
testator's  two  sons,  but  not  to  the  executory 
devise  to  his  indefinite  heirs.  That  section 
was  first  inserted  in  our  law  in  the  revision 
of  1845.  That  revision  was  not  hastily  pre- 
pared during  a  session  of  the  general  as- 
sembly, and  was  not  the  work  of  laymen, 
but  was  the  work  of  a  commission  of  distin- 


guished lawyers  and  jurists,  extending  over 
a  period  of  two  years.  They  did  not  use 
technical  words  loosely  or  without  under- 
standing. They  did  not  mean  an  executory 
devise  when  they  said  "remainder."  In 
Harbison  v.  Swan,  58  !Mo.  147,  the  will  was 
very  similar  in  form  to  the  will  in  the  case 
at  bar.  That  case  arose  after  the  statute  of 
1845  went  into  effect,  yet  the  court  con- 
strued the  will  under  the  act  of  1825  with- 
out reference  to  that  of  1845 ;  and  the  opin- 
ion was  rendered  by  Judge  Napton,  who  was 
one  of  the  commission  that  made  the  revi- 
sion of  1845. 

We  hold  that,  under  the  fourth  clause  of 
the  will  of  Michael  J.  Gannon,  such  an  es- 
tate in  the  land  in  suit  was  devised  to 
Michael  J.  Gannon,  Jr.,  and  Joseph  E.  Gan- 
non, as  would,  under  the  common  law  and 
the  statute  de  donis,  havie  been  an  estate 
tail  to  them  and  the  heirs  of  their  bodies, 
which,  by  force  of  our  statute  (§  4592),  be- 
came a  life  estate  in  the  two  sons,  Michael 
J.,  Jr.,  and  Joseph  E.,  with  the  remainder 
in  fee  to  their  chUdren,  the  plaintiffs  in  this 
case.  As  that  was  the  view  the  learned  trial 
court  took  of  the  case,  its  judgment  ought  tb 
be  affirmed. 

Brace  and  Marvhall,  JJ.,  concur  with 
the  writer  in  this  opinion. 
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J.  B.  GWYNN,  Respt, 

V. 

CmZENS'       TELEPHONE       COMPANY, 

Appt. 


( 


S.  C. 


) 


1.  A  telepbone  company  1»  bound  to 
fnrnlsli  •ervlce  on  equal  terms  to  all  ap- 
plying for  It. 

2.  Tbat  a  patron  of  a  telepbone  coni- 
pany-  ba»  broken  bl»  agreement  not 
to  make  use  of  the  lines  of  a  rival  company 
C^ves  the  former  no  right  to  refuse  to  grant 
him  further  service. 

3.  Danase*  accrnlns  to  a  telepbone 
company  for  breacb  of  contract  by  a 
patron  not  to  make  use  of  rival  lines  may  be 
set  up  as  a  counterclaim,  in  an  action  to  hold 
it  liable  for  withdrawing  its  service  from  him, 
under  a  statute  permitting  to  be  filed  as  a 
counterclaim  a  cause  of  action  connected  with 
the  subject  of  the  principal  action. 


Note. — ^As  to  right  of  telephone  company  to 
Impose,  as  condition  of  extending  its  facilities 
to  one  desiring  them,  an  agreement  not  to 
use  a  rival  system,  see,  in  this  series,  State  ex 
rel.  Gwynn  v.  Citizens'  Teleph.  Co.  56  L.  R.  A. 
139,  a  case  between  the  same  parties  as  those 
in  the  case  above,  in  which  a  mandamus  was 
sought  to  compel  the  furnishing  of  telephone 
facilities. 
67  L.  R.  A. 


4.  A  contract  by  a  patron  of  a  tele- 
pbone company  not  to  enyave  •ervlce 

from  a  rival  company  is  void  as  contrary  to 
public  policy. 

5.  Tbat  a  telepbone  conipany  ba»  not 
tbe  meanM  to  supply  service  to  one  ap- 
plying for  it  may  be  shown  in  mitigation  of 
damages  for  refusal  to  comply  with  its  duty 
in  that  regard,  but  not  in  justification  there- 
of. 

G.  Belief  in  tbe  existence  of  a  legral 
rivbt  to  refuse  telepbone  service  to  one  ap- 
plying for  it,  although  erroneous,  and  re- 
fusal to  furnish  service  for  the  purpose  of 
protecting  the  rights  of  the  telepbone  com- 
pany, will  prevent  the  imposition  of  punitive 
damages  for  such  act. 

(July  .28,   1904.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Common  Pleas  Circuit  Court  for 
Spartanburg  County  in  plaintiff's  favor  in 
an  action  brought  to  recover  damages  for 
alleged  wrongful  refusal  to  furnish  plain< 
tiff  with  telephone  service.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Simpson  Sc  Bomar,  for  appel- 
lant: 

While  agreements  in  general  or  total  re- 
straint  of   trade   are  void,   agreements  in 
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partial  rebtraint  of  trade,  limited  both  as  to 
time  and  territory,  and  founded  on  a  valua- 
ble consideration,  are  valid. 

2  Pom.  Eq.  Jur.  §  934;  Carroll  v.  Oiles, 
30  S.  C.  418,  4  L.  R.  A.  154,  9  S.  E.  422; 
United  States  v.  Trans- Missouri  Freight 
Asso,  166  U.  S.  290,  41  L.  ed.  1007,  17  Sup. 
Ct.  Rep.  540;  Chicago,  Si,  L,  d  N.  0.  R.  Co, 
V.  Pulltnan  Southern  Car  Co.  139  U.  S. 
79,  35  L.  ed.  97,  11  Sup.  Ct.  Rep.  490. 

A  tort  committed  by  mistake  in  the  asser- 
tion of  a  supposed  right,  or  without  any  ac- 
tual wrong  intention,  and  without  such 
recklessness  or  negligence  as  evinces  malice 
or  conscious  disregard  of  the  rights  of  oth- 
ers will  not  warrant  the  giving  of  damages 
for  punishment,  where  the  doctrine  of  such 
damages  prevails. 

2  Sutherland,  Damages,  p.  1093,  §  393; 
Thomas,  Neg.  p.  476;  Avinger  v.  South 
Carolina  R.  Co,  29  S.  C.  271,  13  Am.  St. 
Rep.  716,  7  S.  E.  493;  Kibler  v.  Southern 
R.  Co.  62  S.  C.  270,  40  S.  E.  556;  Fort  v. 
SoutJtem  R,  Co.  64  S.  C.  423,  42  S.  E.  196; 
16  Am.  &  Kng.  Enc.  Law,  pp.  392,  395; 
Brasington  v.  South  Bound  R.  Co.  62  S.  C. 
335,  89  Am.  St.  Rep.  905,  40  S.  E.  665; 
Pickens  v.  South  Carolina  d  O.  R.  Co.  54 
S.  C.  507,  32  S.  E.  567;  Watts  v.  South 
Bound  R.  Co.  60  S.  C.  75,  38  S.  E.  240; 
Oliver  v.  Columbia,  N.  d  L.  R.  Co,  65  S. 
C.  42,  43  S.  E.  307. 

Messrs.  Sanders  &  DePass,  for  respond- 
ent: 

Defendant's  claim  for  damages  does  not 
arise  out  of  the  same  transaction  as  plain- 
tifif's  claim.  Plaintiff's  cause  of  action  is  a 
refusal  to  put  in  and  furnish  a  telephone. 
Defendant's  cause  of  action  is  a  breach  of 
contract  on  plaintiff's  part. 

Simkins  v,  Columbia  d  O.  R.  Co.  20  S.  C. 
258 ;  Jenkins  v.  Bennett,  40  S.  C.  393,  18  S. 
E.  929 ;  Humbert  v.  Brisbane,  25  S.  C.  506 ; 
MoKaif  V.  Ohio  River  R.  Co.  34  W.  Va.  65, 
9  L.  R.  A.  132,  20  Am.  St.  Rep.  913,  11 
S.  E.  737. 

Telegraph  companies  must  have  sufficient 
facilities  to  transact  all  business  offered  to 
them  at  all  points  at  which  they  have  of- 
fices. 

Leavell  v.  Western  U.  Teleg.  Co.  116  N. 
C.  211,  27  L.  R.  A.  843,  47  Am.  St.  Rep. 
798,  21  S.  E.  391;  Western  U.  Teleg.  Co.  v. 
Henderson,  39  Ala.  510,  18  Am.  St.  Rep. 
148,  7  So.  419. 

Common  carriers  must  provide  sufficient 
facilities. 

Hutchinson,  Carr.  §§  292,  293. 

A  telephone  company  can  only  be  allowed 
reasonable  time  within  which  to  comply  with 
the  demand  for  the  use  of  one  of  its  phones. 

State  ex  rel.  Gxoynn  v.  Citizens*  Teleph. 
Co.  61  S.  C.  83,  55  L.  R.  A.  139,  85  Am.  St. 
Rep.  870.  39  S.  E.  257;  Avinger  v.  South 
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Carolina  R.  Co.  29  S.  C.  265,  13  Am.  St. 
Rep.  716,  7  S.  E.  493;  Doty  v.  Strong,  1 
Pinney  (Wis.)   313,  40  Am.  Dec  773. 

Gary,  A.  J.,  delivered  the  opinion  of  the 
court  ; 

The  complaint  alleges  that  on  or  about 
the  8th  day  of  February,  1900,  the  plaintiff 
applied  to  and  demanded  from  the  defend- 
ant the  use  of  the  Citizens'  telephone  in 
plaintiff's  store  in  said  city,  and  for  proper 
connections  with  all  of  defendant's  subscrib- 
ers, but  that  the  defendant  negligently  and 
wilfully  failed  and  refused  plaintiff  the  use 
of  said  telephone  unless  plaintiff  would  con- 
sent to  a  prohibition  against  the  joint  use 
of  the  Bell  telephone  of  the  Southern  Bell 
Telephone  &  Telegraph  Company,  which 
prohibition  plaintiff  refused  to  consent  to; 
that  plaintiff  was  thereby  deprived  of  the 
use  of  said  telephone,  and  was  cut  off  from 
telephonic  connection  with  many  of  his  cus- 
tomers, who  had  said  Citizens'  phone  only, 
thereby  losing  their  custom,  and  was  other- 
wise injured,  to  the  great  annoyance,  trou- 
ble, loss,  and  damage  of  plaintiff  in  the  sum 
of  $2,000..  The  defendant  denied  the  alle- 
gations of  negligence  and  wilfulness,  and 
set  up  as  a  defense  substantially  the  alle- 
gations which  were  also  pleaded  as  a  coun- 
terclaim. The  defendant  also  alleged  that 
at  the  time  demand  was  made  upon  it  to 
put  in  another  telephone  for  the  plaintiff 
its  switchboard  and  lines  were  so  crowded, 
and  there  were  so  many  demands  upon  it, 
that  it  could  not  at  that  time  have  complied 
with  plaintiff's  demands,  even  upon  the 
terms  upon  which  the  original  agreement 
was  made. 

The  counterclaim  was  as  follows:  "For 
further  answer  to  the  complaint  herein,  and 
as  and  for  a  counterclaim  against  the  plain- 
tiff, the  defendant  alleges  that  some  time 
prior  to  February  8,  1900,  the  plaintiff, 
for  value  received,  made  and  entered  into 
a  written  contract  with  this  defendant^ 
whereby  the  plaintiff  agreed,  in  considera- 
tion of  the  low  rate  charged  for  the  use  of 
defendant's  telephone  and  telephone  service, 
that  he  would  for  five  years  from  the  date 
of  5)aid  contract  take  and  use  the  telephone 
and  the  service  of  this  defendant  exclusively 
in  his  place  of  business,  and  would  not  dur- 
ing the  time  of  the  existence  of  said  con- 
tract use  any  other  telephone  in  connection 
therewith;  that  for  a  time  the  plaintiff 
complied  with  the  terms  of  the  said  con- 
tract, but  that  shortly  before  the  said  8th 
of  February,  1900,  the  said  plaintiff  wil- 
fully, wantonly,  and  maliciously,  and  with 
the  intention  of  causing  injury  to  the  de- 
fendant, rented  and  began  the  use  of  another 
telephone  in  his  place  of  business,  in  vio- 
lation of  the  terms  of  his  said  contract,  and 
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continued  to  rent  and  use  the  same,  and  wil- 
fully refused  to  comply  with  the  terms  of 
said  contract, — all  of  which  tended  to  the 
disorganization  of  defendant's  business, 
causing  it  great  annoyance,  inconyenienoe, 
and  losA,  and  that  because  and  by  reason 
of  the  said  acts  and  conduct  of  plaintiff 
this  defendant  siilfered  damage  in  the  sum 
of  $2,500,  and  for  this  sum  defendant  sets 
up  a  counterclaim  herein." 

The  plaintiff  moved  to  strike  out  the  al- 
legations of  the  answer  on  the  ground  that 
they  were  irrelevant  and  redundant,  and 
interposed  a  demurrer  to  the  counterclaim 
on  the  ground  that  it  did  not  state  facts 
su/ficient  to  constitute  a  counterclaim.  His 
honor  the  presiding  judge  ruled  that  the  al- 
legations set  up  as  a  defense  should  not  be 
struck  out,  as^tbey  contained  allegations 
properly  to  be  considered  by  the  jury  in 
mitigation  of  damages.  He  sustained  the 
demurrer  to  the  counterclaim.  The  jury 
rendered  a  verdict  in  favor  of  the  plaintiff 
for  $400. 

The  defendant  appealed  upon  the  follow- 
ing exceptions: 

^'(1)  In  holding  that  the  portions  of  de- 
fendant's answer  referred  to  in  the  plain- 
tiff's notice  to  strike  them  out  did  not  con- 
stitute a  defense  in  this  action,  in  that  the 
defendant  was  a  common  carrier,  and  was 
bound  upon  demand  to  furnish  the  plaintiff 
a  telephone,  and,  having  failed  to  do  so, 
was  liable  for  damages  therefor;  and  that 
the  previous  failure  of  the  plaintiff  to  keep 
his  contract  constituted  no  ground  for  the 
defendant's  failure  to  furnish  him  a  phone, 
and  no  ground  in  this  action  to  defeat  plain- 
tiff's right  to  damages  for  such  default  to 
the  defendant;  when  he  should  have  held 
that  the  defendant,  under  the  Constitution 
and  laws  of  the  state  of  South  Carolina, 
was  not  and  is  not  a  common  carrier;  and 
that  it  had  the  right,  if  plaintiff  had  failed 
to  keep  his  contract  with  the  defendant,  to 
refuse  further  to  furnish  him  one  of  its 
telephones. 

"(2)  In  holding  that  the  portion  of  de- 
fendant's answer  referred  to  in  the  plain- 
tiff's demurrer  thereto  did  not  constitute  a 
cause  of  action  as  a  counterclaim  against  the 
plaintiff,  and  in  sustaining  the  demurrer  to 
that  portion  of  the  answer,  (a)  If  the 
plaintiff  had  previously  made  a  contract 
with  the  defendant,  and  he  had  broken  his 
contract,  the  defendant  had  a  right  of  ac- 
tion against  him  for  damages  therefor,  (b) 
Having  such  right  of  action  against  the 
plaintiff,  the  defendant  had  a  right  to  set 
it  up  as  a  counterclaim  in  this  action,  as 
such  cause  of  action  arose  out  of  the  trans- 
action set  forth  in  the  complaint  as  the 
foundation  of  the  plaintiff's  claim,  and  was 
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connected  with  the  subject  of  the  plaintiff's 
action. 

''(3)  In  holding  that  the  plaintiff  had 
the  right  to  show  by  testimony  that  the  de- 
fendant threatened  to  take  the  telephone  out 
of  plaintiff's  residence,  when  there  was  no 
allegation  in  the  complaint  to  which  this 
testimony  was  responsive,  and  in  not  sus- 
taining the  defendant's  objection  to  the 
plaintiff's  testimony  with  reference  there- 
to. 

"(4)  In  holding  that  the  defendant  did 
not  have  the  right  to  show  by  the  evidence, 
in  justification  of  its  contract  with  the 
plaintiff  and  others  for  the  exclusive  use 
of  its  telephones,  the  kind  and  character  of 
the  competition  it  then  had  with  the  Bell 
Telephone  Company,  and  the  financial 
strength  of  said  company;  and  in  sustain- 
ing the  plaintiff's  objection  to  the  testimony 
of  H.  B.  Carlisle,  one  of  the  directors  of 
the  defendant  company,  with  reference  to 
this  matter. 

''(5)  In  holding  that  the  defendant  did 
not  have  the  right  to  show  by  testimony, 
in  support  of  the  allegation  in  its  answer 
that  it  did  not  have  the  means  to  supply 
telephones  to  the  plaintiff  and  others  then 
desirous  of  using  them,  that  other  persons 
besides  the  plaintiff  were  unable  to  get  in- 
struments from  the  defendant  at  that  time 
for  that  reason,  and  in  sustaining  the  plain- 
tiff's objection  to  the  testimony  of  J.  R. 
Bain  tending  to  show  these  facts. 

''(G)  In  not'  sustaining  the  defendant'.^ 
motion  for  a  nonsuit  on  the  grounds  upon 
which  it  was  bused,  to  wit:  (a)  That,  so 
far  as  compensatory  damages  were  con- 
cerned, there  was  no  evidence  tending  tu 
show  that  the  plaintiff  had  suffered  any 
damage  or  loss  whatsoever  in  th^  matters 
complained  of  in  the  complaint,  (b)  That, 
so  far  as  vindictive  damages  were  concerned, 
there  was  no  evidence  tending  to  show  that 
the  defendant  had  been  guilty  of  any  mali- 
cious, wilful,  or  wanton  conduct  in  refus- 
ing the  use  of  one  of  its  telephones  to  the 
plaintiff.  For  these  reasons  the  defendant 
insisted  upon  its  motion  for  a  nonsuit,  and 
insists  here  that  it  was  error  for  the  circuit 
judge  to  refuse  it. 

"(7)  In  charging  the  jury  that  it  was  ut- 
terly immaterial,  so  far  as  actual  defenses 
or  justification  was  concerned,  whether  the 
plaintiff,  Gwynn,  had  broken  his  contract 
or  not,  as  such  conduct  upon  his  part  was 
no  justification  for  the  refusal  of  the  de- 
fendant to  further  furnish  one  of  its  tele- 
phones, but  that  the  defendant  was  a  com- 
mon carrier,  and  was  bound  to  furnish  Ruch 
telephones,  irrespective  of  plaintiff's  pre- 
vious conduct;  when  we  submit  he  should 
have  charged  the  jury  that  the  defendant 
was  not  a  cdmmon  carrier,  and  had  the  le- 
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gal  right  to  furnish  its  instruments  to,  or 
withhold  them  from,  the  plaintiff,  or  any 
other  persons,  at  its  will  and  pleasure.  In 
this  connection,  defendant  alleges  error:  (a) 
In  charging  plaintiff's  first  request  to  charge 
'that  a  telephone  company  incorporated  un- 
der the  laws  of  this  state  for  the  purpose  of 
transmitting  intelligence  for  the  use  of  the 
public  is  a  common  carrier  of  intelligence.' 
(b)  And  in  charging  his  second  request  to 
charge  'that  a  common  carrier  of  intelli- 
gence, such  as  a  telephone  company,  is 
bound  under  the  law  to  ifumish  a  citizen  the 
use  of  one  of  its  telephones  within  a  rea- 
sonable time  after  the  pay  for  such  use  is 
tendered  and  demand  made  upon  it  for  such 
telephone.' 

*'(8)  In  charging  the  jury,  as  requested 
by  the  plaintiff's  fifth  request  to  charge,  as 
follows :  'If  a  telephone  company  intention- 
ally does  an  act  with  an  intent  to  depriye 
a  citizen  of  the  right  to  use  one  of  its  tele- 
phones after  tender  of  pay  and  demand  upon 
it  for  such  use,  then  such  company  is  guilty 
of  such  wilfulness  or  wantonness  as  would 
warrant  a  verdict  against  it  for  vindictive 
or  punitive  damages;'  the  error  being:  (a) 
That  such  instruction  was  a  charge  upon  the 
facts,  in  violation  of  the  Constitution  of 
the  state  of  South  Carolina,  in  that  it  took 
away  from  the  jury  the  question  whether 
the  refusal  to  furnish  the  telephone  in  this 
case  was  or  was  not  such  wilfulness  or  wan- 
tonness as  would  warrant  a  verdict  for 
punitive  damages,  if  such  refusal  was  with 
the  intent  to  deprive  the  plaintiff  of  the 
right  to  use  such  telephone,  (b)  That  for 
the  defendant  to  refuse  the  use  of  one  of  its 
telephones  to  the  plaintiff  under  the  belief 
that  it  had  a  legal  right  to  do  so,  and  for 
the  sole  purpose  of  protecting  its  own  rights, 
would  not  be  such  wilfulness  or  wantonness 
as  would  warrant  a  verdict  for  punitive 
damages,  even  though  such  act  on  its  part 
was  with  an  intent  to  deprive  the  plaintiff 
of  its  telephone;  that  is  to  say,  to  exercise 
its  legal  right  to  withhold  such  telephones 
from  him.  Wilfulness  and  wantonness, 
which  would  warrant  a  verdict  for  punitive 
damages,  must  include  some  element  of  in- 
tent to  deprive  another  of  a  right  to  do 
him  a  wrong  knowing  that  he  had  the  right, 
or  knowing  that  it  was  a  wrong,  and  must 
be  something  more  than  the  mere  assertion 
by  one  of  what  is  conceived  to  be  his  legal 
right. 

''(9)  In  charging  the  jury  as  follows: 
'Now,  from  what  I  have  said,  you  see  that 
every  citizen  has  a  right  to  the  use  of  a 
common  carrier  of  intelligence  upon  showing 
a  willingness  to  comply  with  the  terms  re- 
quired with  everyone  else.  Such  use  and 
privilege  must  be  given  him,  and,  if  it  is 
not,  he  has  a  cause  of  action  'against  the 
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common  carrier,  in  which  action  he  may  re- 
cover compensatory  damages,  and,  if  it  is 
done  wilfully  and  maliciously,  then,  in  ad- 
dition to  compensatory  damages,  vindictive 
and  punitive  damages.  If  the  common  car- 
rier has  had  a  financial  loss,  and  cannot 
carry  out  its  obligations  to  the  public,  the 
public  are  not  concerned  whether  the  cor- 
poration is  in  straits.'  Therefore  the  law 
says:  'You  carry  in  accordance  with  the 
requirements  of  the  law.  That  is  no  ex- 
cuse. You  must  carry  all  alike;'  and,  if  it 
wilfully  and  maliciously  refuses  to  do  so, 
then  it  is  liable  for  vindictive  damages.  If 
it  holds  itself  out  as  a  common  carrier, — . 
exercises  the  right  of  a  common  carrier, — 
the  law  says  the  duty  upon  it  is  not  wheth- 
er you  are  poor,  or  whether  you  are  rich,  or 
whether  your  stock  is  wor^  30  cents  or 
$100.  Tliat  is  not  it.  The  law  says  that 
it  does  not  affect  the  responsibility  to  the 
party.  As  long  as  they  are  common  car- 
riers, they  are  responsible  for  their  obliga- 
tions to  carry  all  alike.  If  it  be  in  a  finan- 
cial strait,  it  might  come  in  as  mitigation, 
but  not  in  justification;  nor  is  it  a  defense. 
As  long  as  they  are  exercising  the  rights  of 
a  common  carrier,  and  take  obligations  upon 
themselves,  benefits  and  burdens  coming  to- 
gether, they  hold  themselves  out  to  the  pub- 
lic, and  the  law  says  they  are  common  car- 
riers ;  therefore  persons  have  a  right  to  con- 
sider them  common  carriers  and  they  must 
carry  as  required  by  the  law,  fulfilling  their 
obligations  just  as  an  ordinary  citizen.  The 
same  obligations  rest  upon  him  to  carry 
out  his  obligations.  It  may  repel  the  idea 
of  wilfulness,  wantonness,  or  maliciousness 
by  showing  its  condition;  but  so  long  as  it 
holds  itself  out  as  a  common  carrier  it  must 
discharge  the  obligations  of  a  common  car- 
rier, and  treat  all  alike.  The  error  being: 
(a)  This  instruction  to  the  jury  took  away 
from  the  jury  and  utterly  destroyed  the  de- 
fendant's defense  that  at  the  time  the  de- 
mand was  made  upon  it  by  the  plaintiff  for 
one  of  its  telephones  the  financial  condition 
of  the  defendant  and  the  physical  condition 
of  its  plant  was  such  that  the  defendant 
was  utterly  unable,  even  if  it  had  been  so 
disposed,  to  furnish  such  instrument  to  the 
plaintiff,  (b)  That  even  if,  under  the  law, 
the  defendant  was  a  common  carrier,  and 
was  bound  to  treat  all  its  patrons  alike, 
it  had  the  right,  if  its  financial  and  physi- 
cal condition  was  such  to  demand  it,  to  re- 
fuse the  use  of  the  telephone  to  the  plain- 
tiff or  any  other  person;  and  this  instruc- 
tion to  the  jury  took  away  from  the  defend- 
ant the  right  to  show  that  such  was  its 
condition,  was  one  of  the  reasons  why  the 
telephone  was  not  furnished  to  the  plain- 
tiff when  demanded,  (c)  The  charge  quoted 
was,  we  submit,  in  confiict  with  the  deoi- 
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sion  of  the  supreme  court  in  the  case  of 
State  ex  rel.  J,  B,  Owynn  against  Citizens^ 
Telephofie  Co.,  in  which  case,  under  the 
opinion  of  the  supreme  court,  the  defendant 
had  the  right,  if  it  could,  to  justify  its  re- 
fubal  to  furnish  a  telephone  hy  showing  that 
it  was  unable  to  do  so. 

*'(10)  Because  the  circuit  judge  erred  in 
refusing  the  motion  for  a  new  trial  on  the 
grounds  upon  which  such  motion  was  based, 
and  in  finding  and  holding  in  connection 
with  such  motion  as  follows:  (a)  That  aft* 
er  the  decision  of  the  supreme  court  in  the 
case  of  State  ex  rel.  J.  B.  Owynn  against 
Citizefis*  Telephone  Company  the  law  in  re- 
lation to  the  questions  involved  in  this  liti- 
gation was  settled,  and  that  such  decision 
settled  all  issues  in  this  action,  and  deprived 
the  defendant  of  the  right  to  make  any  de- 
fense thereto  other  than  to  show  what  facts 
it  could  in  mitigation  of  plaintiff's  damages, 
(b)  That  the  defendant  set  up  and  had  no 
real  defense  to  this  action,  when  he  should 
have  held  that  the  defendant  had  the  right 
to  establish,  and  did  establish,  by  the  great 
prcpondenuice  of  the  evidence,  a  complete 
defense  thereto  in  the  following  respects: 
That  no  actual  damage  whatsoever  was  suf- 
fered by  the  plaintiff,  and  therefore  the  ver- 
dict should  have  been  in  favor  of  the  de- 
fendant as  to  actual  damages.  That  no 
wilful  or  malicious  conduct  was  shown,  and 
therefore  the  verdict  should  have  been  in 
favor  of  the  defendant  as  to  vindictive  dam- 
ages. That,  in  addition  to  all  its  other  de- 
fenses, the  defendant  was  utterly  unable  at 
the  time  the  demand  was  made  upon  it  to 
furnish  to  the  plaintiff  the  telephone  as 
demanded,  and  therefore  the  verdict  should 
have  been  in  favor  of  the  defendant.  Tlie 
appellant  submits  that  the  verdict  of  the 
jury  in  respect  to  these  matters  of  defense 
was  not  only  against  the  great  weight  of  the 
testimony,  but  was  without  any  evidence  to 
sustain  it,  and  therefore  the  refusal  of  the 
circuit  judge  to  grant  a  new  trial  was  error 
of  law." 

The  first  exception  is  disposed  of  by  the 
case  of  State  ex  rel.  Owynn  v.  Citizens* 
Teleph.  Co.  01  S.  C.  83,  65  L.  R.  A.  139,  85 
Am.  St.  Rep.  870,  39  S.  E.  257.  Permission 
was  granted  the  appellant  to  review  this 
case,  but  this  court  sees  no  satisfactory  rea- 
son for  receding  from  the  principles  therein 
announced. 

In  passing  upon  the  second  exception  we 
will  first  consider  whether  the  counterclaim 
was  obnoxious  to  §  171  of  the  Code  of  1002, 
which  permits  a  counterclaim  when  it  arises 
out  of  one  of  the  following  causes  of  ac- 
tion: ''( 1 )  A  cause  of  action  arising  out  of 
the  contract  or  transaction  set  forth  in  the 
complaint  as  the  foundation  of  plaintiff's 
claim  or  connected  with  the  subject  of  the 
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action."  The  counterclaim  unquestionably 
was  connected  with  the  subject-matter  of 
the  action,  for  it  was  the  foundation  upon 
which  the  defendant  based  its  refusal  to 
allow  the  plaintiff  the  further  use  of  the 
telephone. 

We  will  next  consider  whether  the  con- 
tract alleged  in  the  counterclaim  was  void 
on  the  ground  that  it  was  in  restraint  of 
trade  and  against  public  policy.  The  mod- 
ern doctrine  is  that  contracts  between  in- 
dividuals are  not  void  on  the  ground  that 
they  are  in  restraint  of  trade,  unless  the 
provisions  thereof  are  unreasonable.  24  Am. 
&  Eng.  Knc.  I^w,  p.  850.  But,  as  is  said  in 
9  Cyc.  Law  &  Proc.  pp.  533,  534:  "The  rea- 
sonableness of  contracts  in  restraint  of 
trade  as  between  the  parties  is  the  sole  test 
in  those  cases  only  where  the  public  inter- 
ests are  not  also  involved.  Although  the 
contract  may  be  fair  and  reasonable  as  be- 
tween the  parties,  yet. if  it  is  so  injurious  to 
the  public  interest  that  public  policy  re- 
quires that  it  should  not  be  enforced  it  will 
be  held  void."  In  the  case  of  Fowle  v.  Park, 
131  U.  S.  88,  33  L.  ed.  67,  9  Sup.  Ct.  Rep. 
658,  the  court  said:  "Public  welfare  is  first 
considered;  and  if  it  be  not  involved,  and 
the  restraint  upon  one  party  is  not  greater 
than  protection  to  the  other  requires,  the 
contract  may  be  sustained.  The  question 
is  whether,  under  the  particular  circum- 
stances of  the  case  and  the  nature  of  the 
particular  contract  involved  in  it,  the  con- 
tract is  or  is  not  imreasonable."  The  con- 
tract alleged  in  the  counterclaim  was  un- 
reasonable because  its  tendency  was  to  stifie 
competition  between  common  carriers  and 
to  create  a  monopoly  in  favor  of  the  de- 
fendant. 

The  third  exception  cannot  be  sustained 
for  the  reason  that,  even  waiving  the  objec- 
tion that  it  fails  to  state  in  what  particulars 
the  testimony  was  incompetent,  and  conced- 
ing that  it  was  irrelevant,  it  was  not  preju- 
dicial to  the  appellant,  a^  will  hereinafter 
appear. 

The  fourth  exception  must  be  overruled, 
as  the  grounds  of  objection  were  not  stated 
when  the  testimony  was  offered. 

We  \^ill  next  consider  the  fifth  exception. 
The  presiding  judge  ruled  that  the  testi- 
mony was  competent  in  mitigation  of  dam- 
ages, but  not  as  a  justification  for  thd  de- 
fendant's refusal  to  put  in  the  telephone.  In 
this  there  was  no  error. 

The  sixth  exception  cannot  be  sustained 
for  the  reason  that  there  was  testimony 
showing  that  the  plaintiff  had  sustained  ac- 
tual damages.  Under  §  186a  of  the  Code 
the  whole  case  was,  therefore,  properly  sub- 
mitted to  the  jury. 

The  seventh  exception  has  already  been 
disposed  of. 
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The  eighth  exoeption  must  be  sustained 
on  both  the  grounds  assigned  as  error.  It 
was  a  charge  on  the  facts,  because  they  were 
susceptible  of  more  than  one  inference.  The 
charge  stated  the  law  erroneously,  in  that  it 
eliminated  the  important  fact  of  knowledge 
on  the  part  of  the  telephone  company  of  the 
plaintiff's  rights.  In  the  latest  edition  of 
Sutherland  on  Damages,  vol.  2,  p.  1093,  § 
393,  in  discussing  exemplary  damages,  it  is 
said:  "If  a  wrong  is  done  wilfully, — that 
is,  if  a  tort  is  committed  deliberately,  reck- 
lessly, or  by  wilful  negligence,  with  a  pres- 
ent consciousness  of  invading  another's 
rights  or  of  exposing  him  to  injury, — an 
undoubted  case  is  presented  for  exemplary 
damages.  .  .  .  These  damages  are  allow- 
able only  when  there  is  misconduct  and 
malice,  or  what  is  equivalent  thereto.  A 
tort  committed  by  mistake  in  the  assertion 
of  a  supposed  right,  or  without  any  actual 
wrong  intention,  and-  without  such  reck- 
lessness or  negligence  as  evinces  malice  or 
conscious  disregard  of  the  rights  of  others. 


will  not  warrant  the  giving  of  damages 
for  punishment  where  the  doctrine  of  such 
damage  prevails.''  See  also  Kihler  v.  South- 
ern R.  Co.  62  S.  C.  270,  40  S.  E.  566,  and 
Fort  v.  Southern  R.  Co.  64  S.  C.  423,  42  S. 
E.  196. 

The  questions  presented  by  the  ninth  ex- 
ception have  already  been  determined. 

All  the  questions  raised  by  the  tenth  ex- 
ception have  been  considered  except  the 
question  whether  there  was  any  testimony 
showing  actual  or  pimitive  damages.  While 
there  is  testimony  showing  actual  damages, 
we  have  failed  to  discover  in  the  record  anv 
testimony  from  which  it  could  be  reason- 
ably inferred  that  there  was  a  wilful  or 
wanton  disregard  of  the  plaintiff's  rights 
by  the  defendant. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  Circuit  Court  he  reversed^ 
and  the  case  remanded  to  that  court  for  a 
new  trial. 

Jones,  J.,  concurs  in  the  result. 
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James  S.  NELSON 

V. 

SAME. 
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1.  Placinir    an    electric    liffht    in    close 
'  iiroxiiulty  to  a  trolley  -wire  at   a    curve 

is  not  the  proximate  cause  of  an  injury  to 
one  struck  by  glass  falling  from  the  globe 
when  shattered  by  a  trolley  leaving  the  wire, 
since  failure  to  keep  the  trolley  on  the  wire 
Is  prima  facie  negligence,  and  Is  the  act  of 
a  responsible  person  Intervening  between  the 
placing  of  the  light  and  the  injury. 

2.  Tlie  coart  will  take  Judicial  notice 

of  the  fact  that  an  electric  llghthig  company 
could  not  locate  lights  In  the  street  of  a 
city  without  authority  from  the  city  to  do  so. 

3.  The  location  of  an  electric  liirlit  in 
a  street  at  tlie  place  designated  by 
th^  proper  municipal  authorities  Is 
not  wrongful  as  against  pedestrians,  so  as  to 

Note. — On  the  question  of  proximate  cause 
as  affected  by  intervening  agency,  see  also 
cases  in  notes  to  Smith  v.  County  Court,  8  L. 
R.  A.  82,  and  Smithwick  v.  Hall  &  U.  Co.  12  L. 
R.  A.  279 ;  also  the  later  cases  In  this  series  of 
Pennsylvania  R.  Co.  v.  Hammill,  24  L.  R.  A. 
531  ;  Goodlander  Mill  Co.  v.  Standard  Oil  Co. 
27  L.  R.  A.  583  ;  Stone  v.  Boston  &  A.  R.  Co. 
41  L.  R.  A.  794  ;  Southern  R.  Co.  v.  Webb,  59 
L.  R.  A.  109 ;  and  Cole  v.  German  Sav,  &  L. 
Soc.  63  L.  R.  A.  416. 
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render  Its  owner  liable  to  such  a  person  In- 
jured by  glass  falling  from  the  globe  when 
shattered  by  a  trolley  pole  leaving  the  wire. 

(June  23,  1904.) 

ON  DEMURRER  to  the  declarations  in  ac- 
tions brought  to  recover  dama^^es  for 
(lersonal  injuries  alleged  to  have  been  caused 
by  defendant's  negligence.      Sustained. 

The  facts  ai-e  slated  in  the  opinion. 

Messrs.  Walter  B.  Vincent  and  Ralph 
T.  Barnefield,  for  defendant,  in  support  of 
demurrers : 

The  negligence  of  a  responsible  agent, 
intervening  between  the  defendant's  negli- 
gence and  the  injury  suffered,  breaks  the 
causal  connection  between  the  two. 

Mahogany  v.  Ward,  16  R.  I.  479,  27  Am. 
St.  Rep.  753,  17  Atl.  860;  Rowell  v.  Lowetl, 
7  Gray,  100,  66  Am.  Dec.  464;  Tutein  v. 
Hurley,  98  Mass.  211,  93  Am.  Dec.  154; 
Cuff  V.  h'ewark  d  N.  Y.  R.  Co.  35  N.  J.  L. 
17,  10  Am.  Rep.  205;  Missouri  P.  R.  Co.  v. 
Columbia,  65  Kan.  390,  58  L.  R.  A.  399,  69 
Pac.  338:  Wharton,  Neg.  §  134. 

The  negligence  of  the  railroad  company 
in  so  running  its  car  around  the  curve  as  to 
cause  the  trolley  pole  to  fly  from  the  over- 
head w^irc  was  not  such  an  intervening  act 
as  the  defendant  was  bound  to  anticipate. 

Stone  V.  Boston  d  A.  R.  Co.  171  Mass.  636. 
41  L.  R.  A.  794,  61  N.  E.  1 ;  Tutein  v.  Hur- 
ley, 98  Mass.  211,  93  Am.  Dec.  154. 

It  cannot  be  said  that  the  defendant,  in 
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locating  its  lamp,  bearing  in  mind  its  duty 
to  light  the  public  streets  as  well  as  its  duty 
to  regard  the  safety  of  travelers^  acted  un- 
reasonably. 

Roberts  v.  Wisconsin  Teleph.  Co.  77  Wis. 
589,  20  Am.  St.  Rep.  143,  46  N.  W.  800; 
Sheffield  V.  Central  U,  TelepK  Co.  36  Fed. 
164;  Allen  v.  Atlantic  &  P.  Teleg.  Co.  21 
Hun,  22;  Wahash,  8t.  L.  &  P.  R.  Co.  v. 
Locke,  112  Ind.  404,  2  Am.  St.  Rep.  193,  14 
N.  E.  391;  Keasbey,  Electric  Wires,  2d  ed. 
§§  224,  236. 

Messrs.  James  A.  Williams,  David  S. 
Baker,  and  Lewis  A.  Waterman  for 
plaintiffs,  contra. 

Tillinehast,  J.,  delivered  the  opinion  of 
the  court: 

These  cases  are  brought  to  recover  dam- 
ages for  injuries  alleged  to  have  been  sus- 
tained by  reason  of  the  defendant's  negli- 
gence in  maintaining  a  certain  electric  light, 
surrounded  by  a  glass  globe,  in  such  close 
proximity  to  an  overhead  trolley  wire  of  the 
Union  Railroad  Company  that  said  globe 
was  broken  by  the  trolley  pole  of  the  car 
slipping  from  the  wire  as.  it  was  going 
around  a  cuitc  in  the  street.  The  plaintiff 
James  S.  Nelson,  who  is  the  husband  of  the 
plaintiff  Annie  D.  Nelson,  sues  to  recover 
damages  for  loss  of  services  of  his  wife  and 
for  doctors'  bills,  etc.,  in  consequence  of  the 
injuries  which  his  wife  sustained  by  reason 
of  the  accident  in  question,  and  his  wife 
sues  to  recover  for  the  personal  injuries 
which  she  sustained  by  reason  of  the  fall- 
ing upon  her  of  the  glass  globe  which  was 
broken. as  aforesaid.  The  cases  were  heard 
together,  and  are  before  us  on  the  defend- 
ant's demurrers  to  the  plaintiffs'  declara- 
tions. 

The  declarations  allege,  in  substance,  that 
the  defendant  was  the  owner  of  certain  elec- 
tric lighting  apparatus,  including  poles, 
wires,  and  lamps,  for  the  purpose  of  lighting 
the  streets  of  Providence,  and  that  the  de- 
fendant negligently  hung,  or  permitted  to  be 
hung,  a  certain  electric  light,  surrounded  by 
a  glass  globe,  in  such  close  proximity  to  an 
overhead  trolley  wire  of  the  Union  Railroad 
Company,  and  so  negligently  allowed  the 
same  to  be  and  remain  in  such  close  prox- 
imity to  the  overhead  trolley  wire  at  the 
comer  of  Dorrance  and  Weybosset  streets, 
that  the  glass  globe  was  broken  by  the  pole 
on  the  trolley  car  slipping  from  the  wire  as 
it  was  going  around  a  curiae  at  the  comer 
of  said  streets,  and  striking  said  globe, 
thereby  causing  it  to  fall  upon  the  plaintiff 
Annie,  who  was  passing  along  the  street  in 
that  vicinity.,  in  consequence  of  which  she 
suffered  injuries,  while  in  the  exercise  of  due 
care  on  her  part. 

The  grounds  of  the  demurrers  are,  first, 
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that  it  appears  from  the  declarations  that 
the  alleged  negligence  was  not  the  proxi- 
mate cause  of  the  injury;  and,  second,  that 
it  appears  that  the  defendant  was  not  negli- 
gent. 

The  position  taken  by  plaintiffs'  counsel 
in  support  of  the  declarations,  briefly  stated, 
is  this:  Two  concurring  causes,  both  in 
their  nature  proximate,  produced  the  injury 
complained  of.  One  of  these  causes  was  the 
placing  and  maintaining,  by  the  defendant, 
of  the  lamp  referred  to  in  such  close  prox- 
imity to  the  trolley  wire  that  the  trolley 
pole  was  apt  to  strike  it  in  case  the  pole 
slipped  from  the  wire  and  the  other  cause 
was  the  happening  of  just  this  event.  In 
view  of  this  coincidence  he  contends  that  the 
case  falls  within  the  rule  laid  down  in 
Hampson  v.  Taylor,  15  R.  I.  83,  8  Atl.  331, 
23  Atl.  732,  where  it  was  held  that,  where 
two  causes  combined  to  produce  the  injury, 
both  in  their  nature  proximate,  the  one 
being  the  defect  in  the  highway,  and  the 
other  some  occurrence  for  which  neither 
party  was  responsible,  the  corporation  was 
liable,  provided  the  injury  would  not  have 
been  sustained  but  for  the  defect  in  the  high- 
way. In  that  case,  however,  it  is  to  be 
noted  that  one  of  the  concurring  causes  was 
a  natural  cause,  for  which  no  person  was 
responsible.  And  the  question  therefore 
arises  whether  the  same  can  be  said  of  one 
of  the  causes  here,  namely,  the  slipping  of 
the  trolley  pole  from  the  wire,  which  cer- 
tainly was  the  proximate  cause  in  point  of 
time,  at  any  rate,  of  the  accident  in  ques- 
tion. Coimsel  says  that  the  law  in  the  case 
referred  to  is  applicable  to  the  case  at  bar. 
"The  slipping  of  the  trolley  pole  from  the 
wire,"  he  says,  "was  a  pure  accident,  for 
which  no  person  was  responsible;  and  hence 
the  proximate  cause  of  the  accident  was  the 
negligence  of  the  defendant  in  locating  its 
light."  If  this  position  were  tenable,  the 
case  would  seem  to  fall  within  the  rule 
above  stated.  But  we  do  not  think  it  is. 
In  the  first  place,  we  do  not  think  it  can  be 
said  that  the  slipping  of  the  trolley  pole 
from  the  wire  was  "a  pure  accident."  An 
accident,  according  to  the  primary  defini- 
tion thereof  as  given  in  Webster's  Una- 
bridged Dictionary,  is:  "An  event  that 
takes  place  without  one's  foresight  or  ex- 
pectation; an  event  which  proceeds  from  an 
unknown  cause,  or  is  an  unusual  effect  of 
a  known  cause,  and  therefore  not  expected." 
If,  as  stated  by  plaintiff's  counsel  in  his 
brief,  "it  is  a  well-known  fact  that  trolley 
poles  jump  the  wire  from  time  to  time  from 
various  causes,  and  that  this  is  particularly 
true  in  going  around  curves,  as  in  the  case 
at  bar,"  we  fail  to  see  how  it  can  be  logic- 
ally claimed  that  such  an  event  is  "a  pure 
accident''  under  the  definition  above  given; 
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for  a  thing  which  happens  so  often  as  to 
become  a  well-known  fact  and  a  matter  of 
common  knowledge,  as  the  fact  referred  to 
doubtless  is,  can  hardly  be  called  a  pure  ac- 
cident. Again,  if  it  was  a  pure  accident, 
the  defendant  was  not  called  upon  to  antici- 
pate it.  But,  even  conceding  that  the  slip- 
ping of  the  trolley  pole  from  the  wire  was  a 
pure  accident,  as  argued,  yet  it  certainly 
<4^nnot  be  said,  as  a  matter  of  law,  at  any 
rate,  that  it  was  an  accident  for  which  no 
person  was  responsible;  for  the  trolley  pole 
was  a  mechanical  appliance  connected  with 
"the  nmning  of  an  electric  car  which  was 
heing  operated  by  the  Union  Railroad  Com- 
pany, an  undoubtedly  responsible  person. 
If  this  trolley  pole  had  not  slipped  from  the 
wire,  the  accident  would  not  have  happened. 
And  as  it  was  prima  facie  negligence  on  the 
part  of  the  street  railway  company  in  not 
keeping  it  on  the  wire  where  it  belonged,  or 
at  any  rate  in  not  preventing  it  from  com- 
ing in  contact  with  said  electric  light  globe, 
such  negligence,  being  the  independent  act  of 
a  responsible  person,  and  intervening  be- 
tween the  negligence  of  the  defendant  (if  it 
was  negligent  in  the  premises)  and  the  hap- 
pening of  the  accident,  broke  the  causal 
connection  between  the  two,  and  hence  be- 
came and  was  the  proximate  cause  of  the 
accident.  See  Mahogany  v.  Ward,  16  R.  I. 
479,  27  Am.  St.  Rep.  763,  17  Atl.  860. 

As  well  argued  by  counsel  for  defendant, 
the  placing  of  the  globe  in  the  position 
where  it  was,  and  maintaining  it  in  that 
position,  formed  only  the  condition  under 
which  the  accident  happened,  to  which,  in 
order  for  the  globe  to  break,  had  to  be  super- 
added the  negligence  of  the  railroad  com- 
pany in  so  running  its  car  around  the  curve 
as  to  cause  the  trolley  pole  to  fly  from  the 
overhead  wire,  and  cause  the  accident.  Plac- 
ing and  maintaining  the  globe  in  the  posi- 
tion in  which  it  was  at  the  time  of  the  ac- 
cident were  entirely  harmless  acts  in  them- 
selves, and  would  not  have  resulted  in  acci- 
dent except  for  the  intervention  of  the  force 
which  was  brought  to  bear  upon  said  globe 
by  another  party.  And  hence  we  think  the 
act  of  the  other  party,  being  prima  facie  a 
negligent  act,  was  the  proximate  cause  of 
the  accident. 

But  we  think  there  is  another  potent  rea- 
son why  the  declarations  fail  to  state  a  case, 
and  it  is  this:  It  appears  that  the  lamp  in 
question  was  a  part  of  an  electric  lighting 
apparatus  used  for  the  purpose  of  lighting 
the  streets  of  the  city  of  Providence.  And, 
this  being  so,  it  is  certainly  to  be  presumed 
that  the  poles,  wires,  and  electric  lights 
were  located  under  the  direction  and  with 
the  authority  of  the  city  government;  for 
the  court  will  take  judicial  cognizance  of  the 
fact  that  the  defendant  could  not  erect  and 
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maintain  such  structures  without  authority 
from  the  city  so  to  do.  Under  this  assump- 
tion the  globe  in  question  was  rightfully  in 
the  place  which  it  occupied  when  it  was 
struck  and  broken  by  said  trolley  pole.  And, 
being  in  the  place  which  was  presumably 
designated  for  it  to  occupy  as  aforesaid,  it 
was  rightfully  there.  And,  the  original  act 
relied  on  by  plaintiffs  as  being  wrongful 
(and  it  must  have  been  wrongful  in  order 
to  render  the  defendant  liable)  not  being  so, 
the  plaintiffs'  claim  that  it  was  the  proxi- 
mate caase,  or  one  of  the  proximate  causes, 
of  the  accident,  clearly '  fails,  and  for  the 
simple  reason  that,  if  the  defendant  was  not 
guilty  of  a  wrongful  act  in  maintaining  said 
globe  in  said  position,  no  liability  can  attach 
to  it  in  the  premises;  for,  in  the  absence  of 
some  wrongful  act  on  the  part  of  the  de- 
fendant, no  cause  of  action  can  arise. 

In  this  connection,  it  is  pertinent  to  re- 
mark that,  for  aught  which  appears,  the 
defendant  may  have  obtained  the  right  to 
locate  and  maintain  the  lamp  in  question  at 
that  place  prior  to  the  time  when  the  trolley 
wire  referred  to  was  erected;  and,  if  so,  it 
would  seem  'that  it  was  there  by  priority  of 
right.  But,  however  this  may  be,  it  was 
presumably  there,  at  the  time  of  the  acci- 
dent, by  lawful  authority,  as  already  sug- 
gested, and  hence  we  do  not  think  the  de- 
fendant can  be  charged  with  negligence  in 
maintaining  it  there. 

Demuners  auaiaine^,  and  cases  remanded 
for  further  proceedings. 


PET1TIC»N    OF    Emeline    A.    WAU)ROX 

et  aL 
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A  residuary  devise  to  testator**  vrtdovr 

will  not,  as  against  his  children,  pass  title 
to  a  burial  lot  upon  which  members  of  the 
testator's  family  are  burled. 

(March  30,   1904.) 

Note. — Character  of  estate  or  property  of  oum- 

er  in  burial  lot. 

I.  Introductory,  118. 
II.  Eiuement,  119. 

III.  License,  120. 

IV.  Devitte,  121. 

V.  Cemetery  dedicated  to  a  class,  122. 
VI.  When  held  in  common,  122. 
VII.  Right  to  mortgage,   122. 
VIII.  Power  of  cemetery  authorities,  123. 
IX.  Trespass  on  lot  oictier*s  possession,  124. 
X.  Ejectment,  125. 
XI.  Effect  upon,  of  legislative  act  or  munUH- 
pal  ordinance  closing  cemetery,  125. 

I.  Introductory. 
It  may  be  said  that  the  exact  question  de- 
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P£TITION  for  the  opinion  of  the  court  as 
to  whether  the  reRiduary  clause  in  the 
will  of  Horatio  L.  Waldron  passed  title  to 
a  burial  lot.      Segative  answer  returned. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  B.  Patton,  for  Emeline  G.  Wal- 
dron: 

The  burial  lot  in  question  is  part  of  the 
property  devised  to  Emeline  C.  Waldron  in 
the  residuary  clause  of  her  husband's  will. 

The  corporation  holds  the  title  in  fee  to 
the  cemetery-corporation  lands,  and,  upon  a 
sale  of  the  lot,  that  fee  is  conveyed  to  the 
owner  and  may  be  conveyed  and  devised  by 
him.  If  a  burial  has  taken  place,  the  lot 
is  as  much  real  estate  after,  as  before,  the 
burial. 


Mr.  Nathan  B,  Lewis,  for  Hattie  L. 
Peirce ; 

The  law  puts  upon  the  next  of  kin  the 
duty  of  burying  the  remains  and  caring  for 
them  after  burial. 

4  Bradf.  503,  Appx. 

Rights  of  burial  in  churchyards,  although 
acquired  by  deed  of  the  particular  lot,  are 
only  easements  in  land  belonging  to  the  re- 
ligious society  which  owns  the  church  and 
churchyard. 

2  Am.  &  J£ng.  Enc.  Law,  p.  49;  Washb. 
Real  Prop.  6th  ed.  §  44;  6  Cyc.  Law  &  Proc. 
p.  717;  Root  V.  OcLd  Fellows'  Cemetery  Co. 
148  Pa.  494,  24  Atl.  71;  Buffalo  City  Cem- 
etery V.  Buffalo,  46  N.  Y.  603 ;  Thompson  v. 
Hickey,  50  How.  Pr.  434;  Leu)is  v.  Walker, 
165  Pa.  30,  30  Atl.  500. 


cided  In  Waldbon's  Petition,  vis.,  that  a  resld- 
aary  devise  to  testator's  widow  will  not,  as 
against  his  children,  pass  title  to  a  burial  lot 
upon  which  members  of  the  testator's  family 
are  burled,  Is  one  of  first  Impression,  al- 
though, as  will  be  seen,  one,  and  possibly  two, 
cases  in  the  same  court  have  leaned  in  that  di- 
rection. In  arriving  at  Its  conclusion,  the  court 
in  Waldhon's  Petition  reasoned  from  two 
standpoints :  First,  from  the  character  of  the 
property  right  of  the  owner  of  a  burial  lot,  and. 
second,  from  the  right  to  the  control  of  the 
corpse,  as  between  a  widow  and  next  of  kin,  and 
the  consequent  duty  In  the  disposition  of  the 
body  of  a  deceased  person  Incumbent  upon  the 
person  entitled  to  such  control.  The  latter  sub- 
ject was  thoroughly  discussed  In  a  note  to  Lar- 
son V.  Chase.  14  L.  R.  A.  85,  and  the  province 
of  the  present  note  will  be  an  endeavor  to  state 
what  would  appear  to  be  the  law  of  the  differ- 
ent Jurisdictions,  as  to  the  nature  or  character 
of  the  estate  or  property  which  the  owner  of  a 
burial  lot  In  a  public  burying  ground  takes 
therein  by  his  grant,  lease,  or  certificate,  or  by 
the  fact  that  he  has  purchased  the  same.  That 
such  estate  or  property  is  not  of  the  character, 
even  though  conveyed  by  a  deed,  which  on  Its 
face  grants  a  fee  simple  absolute,  as  would  be 
the  case  o^  other  property,  seems  to  be  agreed, 
with  possibly  one  or  two  exceptions,  which  will 
be  noticed  In  the  cases  which  follow.  The  quali- 
fied title  or  estate  which  It  Is  generally  conceded 
•only  passes  by  a  conveyance  of  any  sort  of  a 
lot  in  a  public  cemetery  or  burial  ground  has 
been  variously  described  In  the' decisions  on  the 
subject.  By  some  courts  It  has  been  designated 
jis  an  easement ;  by  others  as  a  license  or  privi- 
lege ;  and  by  still  others,  not  so  precise  In  their 
language  of  description  of  the  character  of  the 
estate,  as  an  easement  or  license, — ^an  easement 
or  privilege. 

In  several  of  the  most  prominent  cases  on  the 
aubject  It  has  been  stated  that  a  grant  of  a  lot 
In  a  cemetery  Is  said  to  be  analogous  to  a  grant 
of  a  pew  In  a  church  or  meeting  bouse,  and  that 
the  right  of  burial  in  a  public  burying  ground  In 
some  respects  resembles  the  right  of  pew  ten- 
jmcy.  Jones  v.  Towne,  68  N.  H.  462,  42  Am. 
Bep.  602 ;  Page  v.  Symonds,  63  N.  H.  17,  66  Am. 
Rep.  481 ;  Sohler  v.  Trinity  Church,  109  Mass. 
1;  Klncald's  Appeal,  66  Pa.  411,  5  Am.  Rep. 

377. 

Nearly  all  of  the  cases  seem  pregnant  with 
the  theory  that,  upon  the  sale  and  purchase  of 
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a  burial  lot  In  a  public  burying  ground,  the  con- 
veyance, however  positive  In  Its  terms,  from  the 
very  nature  and  character  of  the  transaction 
and  of  the  thing  bought  and  sold,  contains  an 
implied  covenant  on  the  part  of  the  purchaser 
that  when  the  public  burial  place  shall,  because 
of  necessity  of  any  kind,  become  unfit  or  danger- 
ous to  be  used  for  that  purpose,  his  estate  or 
property  In  such  burial  lot  will  be  considered 
at  an  end,  and  the  remains  of  persons  burled 
thereon  may  and  shall  be  removed  to  another 
place.  While  It  has  not  been  discovered  that 
the  proposition  has  ever  been  Intimated,  it  is 
suggested,  whether  all  the  differences  of  desig- 
nation of  the  character  of  the  estate  of  such  a 
purchaser  of  a  burial  lot  might  not  be  consoli- 
dated or  reconciled  by  designating  the  same  a 
base  or  qualified  fee. 

In  Re  Ely,  1  N.  Y.  Legal  Obs.  131,  a  vault  in 
a  cemetery  lot  was  held  to  be  personal  property, 
and,  under  an  act  of  the  legislature,  not  liable 
to  jt)e  Inventoried  as  an  asset  of  the  deceased 
owner,  nor  liable  for  his  debts. 

II.  Easement. 

These  cases  hold  that  the  estate  Is  an  ease- 
ment. 

A  purchaser  of  a  lot  from  a  cemetery  associa- 
tion holds  It  by  a  peculiar  title.  He  acquires  no 
absolute  Interest  In,  or  dominion  over,  such  lot, 
but  merely  a  qualified  and  usufructuary  right 
for  the  purposes  to  which  the  lots  are  devoted 
and  for  which  they  are  set  apart  by  the  comr 
pany.  Their  holding  Is  In  the  nature  of  an  ease- 
ment, with  the  exclusive  right  to  bury  In  the 
lots,  subject  to  th6  general  proprietorship  and 
control  of  the  association,  In  whom  the  legal 
title  is  lodged,  and  all  purchasers  from  such 
companies  are  affected  with  notice  of  the  limita- 
tions placed  upon  their  holdings  by  the  law  of 
the  land,  and  the  charter,  constitution,  ani^  by- 
laws of  the  company  made  In  pursuance  there- 
of. Roanoke  Cemetery  Co.  v.  Qoodwin,  101  Va. 
605,  44  8.  B.  760. 

In  Richards  v.  Northwest.  Protestant  Dutch 
Church.  32  Barb.  42,  It  was  said  that  the  right 
of  burial,  when  confined  to  a  churchyard  as  dis- 
tinguished from  a  separate.  Independent  ceme- 
tery, although  conveyed  with  a  common  formula, 
"heirs  and  assigns  forever,"  must  stand  upon 
the  same  footing  as  the  right  of  public  worship 
in  a  particular  pew  of  the  church  ;  and,  although 
the  deed  purported  to  carry  a  certain  specified 
piece  of  ground  of  certain  dimensions,  it  de- 
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The  title  which  Mr.  Waldron  held  in  this 
lot  was  not  of  such  a  character  as  to  be  con- 
sidered any  part  of  his  estate  for  the  pur- 
poses of  administration,  and  could  not  be 
included  in  a  devise  of  all  the  residue  of  his 
estate,  without  specific  language  showing 
an  intent  that  it  should  so  pass. 

The  law  gives  the  control  and  custody  of 
the  dead  body  to  the  next  of  kin,  and  it 
follows,  by  analogy,  that,  in  order  decently 
to  exercise  the  duty  which  the  law  thus 
imposes,  the  next  of  kin  must  necessarily 
have  the  control  of  the  shroud,  the  casket, 
and  even  the  earth  in  which  such  body  is 
interred. 

Hackett  v.  Beckett,  18  R.  I.  155,  19  L. 
R.  A.  568,  49  Am.  St.  Rep.  762,  26  Atl.  42 ; 
Pierce  v.  Sioan  Point  Cemetery,   10  R.  I. 


scribed  also  the  premises  as  belonging  to  a 
church  corporation,  as  adjacent  to  a  church 
edifice,  as  in  a  churchyard,  and  to  be  used  ez- 
clusively  as  a  place  of  interment,  it  was  held 
that  the  one  party  in  executing,  and  the  other 
in  accepting,  the  conveyance,  must  have  consid- 
ered it  as  the  grant  of  a  mere  easement,  and  not 
of  an  ordinary  absolute  estate  in  fee. 

The  title  to  an  easement  of  a  burial  lot  may  be 
acquired  by  prescription,  where  adverse  posses- 
sion for  that  purpose  is  held  for  the  statutory 
period ;  and  such  adverse  possession'  will  be 
deemed  to  have  been  held  by  its  use  for  a  burial 
place,  with  or  without  inclosure,  as  long  as 
gravestones  stand  marking  the  place  as  burial 
ground.  Hook  v.  Joyce,  94  Ky.  450,  21  L.  R.  A. 
96,  22  S.  W.  651.  The  court.  In  the  discussion 
of  the  question,  treated  the  title  which  had  been 
acquired  by  prescription  and  adverse  possession 
as  that  of  an  easement. 

The  sale  of  lots  In  a  public  cemetery  does  not 
pass  to  the  grantees  the  title  in  fee  to  such  lots, 
but  thereby  assures  to  the  grantee  a  license  or 
easement  therein  for  burial  purposes,  so  long  as 
the  cemetery  shall  be  used  for  cemetery  pur- 
poses. Such  license  or  easement  becomes  the 
property  of  the  family  of  the  original  grantee  of 
the  lot  upon  his  or  her  decease,  but  the  fee  of 
the  lots  in  such  cases  remains  in  trustees  of  the 
cemetery ;  but,  while  this  Is  so,  the  trustees  of 
the  cemetery  cannot  devest  the  owner  of  such 
license  or  easement  of  his  right  to  use  the  lot  for 
burial  purposes ;  and,  if  they  do  so,  and  sell  the 
lot,  or  any  portion  thereof,  to  another,  who 
takes  possession  of  the  portion  so  purchased,  an 
action  in  equity  will  lie  to  compel  the  removal 
of  any  burials  thus  unlawfully  made  thereon, 
and  the  restoration  of  the  lot  to  the  original 
purchaser.     McWhirter  v.  Newell,  200  111.  583, 
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In  Gardner  v.  Swan  Point  Cemetery,  20  R.  I. 
646,  78  Am.  St.  Rep.  897,  40  Atl.  871,  which  was 
a  case  in  which  the  real  question  was  as  to  the 
right  of  disposition  of  the  remains  of  a  decedent, 
the  court,  in  alluding  to  the  subject  under  con- 
sideration said  that  in  the  cases  of  church- 
yards and  cemeteries  it  had  been  held  that, 
though  a  deed  may  run  to  a  grantee,  his  heirs 
and  assigns,  he  takes  only  an  easement  or  right 
of  burial,  rather  than  an  absolute  title. 

III.  License. 

In  other  cases  courts  have  refused  to  dignify 
the  right  of  the  purchaser  of  a  burial  lot  therein 
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227,  14  Am.  Rep.  667;  Wynkoop  v.  Wyn- 
koopf  42  Pa.  293,  82  Am.  Dec.  506;  Snyder 
V.  Snyder,  60  How.  Pr.  368;  Mitchell  v. 
Thome,  134  N.  Y.  636,  30  Am.  St.  Rep.  699, 
32  N.  E.  10;  Derby  v.  Derby,  4  R.  1.  414; 
Dickens  v.  Cave  Hill  Cemetery  Co,  93  Ky. 
385,  20  S.  VV.  282;  Gardner  v.  Stoan  Point 
Cemetery,  20  R.  I.  646,  78  Am.  St.  Rep.  897, 
40  Atl.  871. 

Stineas,  Ch.  J.,  delivered  the  opinion  of 

the  court: 

Horatio  L.  Waldron  was  the  owner  of  a 
burial  lot  in  Swan  Point  Cemetery.  He 
died  in  1901,  leaving  a  will,  in  which  Erne- 
line  A.  Waldron,  his  widow,  was  his  residu- 
ary legatee.  The  will  made  no  mention  of 
the  burial  lot,  and  the  question  is  whether 


as  even  an  easement,  but  hold  that,  although 
a  right  exclusive  in  and  to  him,  it  is,  neverthe- 
less, a  mere  license  or  privilege. 

In  Kincaid*s  Appeal,  66  Pa.  411,  5  Am.  Rep. 
377,  a  case  which  has  probably  be^  cited  more 
frequently  than  any  other,  it  was  held  that 
where  a  certificate  stated  that  the  subscriber,  in 
consideration  of  an  amount  paid  by  him,  was 
entitled  to  "two  burying  lots  in  the  burying 
ground  of  said  church/*  to  have  and  to  hold  the 
said  lots  for  the  use  and  purpose,  and  subject  to 
the  conditions  and  regulations,  mentioned  in  the 
deed  of  trust  to  the  trustees  of  the  church ;  and 
the  deed  to  the  trustees  expressed  no  trust, — the 
certificate  was  no  evidence  of  a  grant  to  the  lot 
holders  of  any  interest  or  title  in  the  soil,  but 
was  the  grant  of  a  mere  license  or  privilege  to 
make  interments  in  the  lots  described,  exclusive- 
ly of  others,  as  long  as  the  ground  should  re- 
main "the  burying  ground  of  the  church  ;*'  and 
that  whenever,  by  lawful  authority,  it  should 
cease  to  be  a  burying  ground,  the  right  of  the 
certificate  holder  and  his  property  would  cease. 
That  the  lot  holder  purchased  a  license — noth- 
ing more — irrevocable  as  long  as  the  place  con- 
tinued a  burying  ground,  but  giving  no  title  to 
the  soil.  That  while  the  license  continued  he 
could,  perhaps,  bring  trespass  or  case  for  any 
invasion  or  disturbance  of  It,  whether  by  the 
grantors  or  by  strangers ;  but  that  if,  in  the 
course  of  time,  it  should  become  necessary  to  va- 
cate the  ground  as  a  burying  ground,  all  that 
he  could  claim,  either  in  law  or  in  equity,  would 
be  that  he  should  have  due  notice  and  the  oppor- 
tunity afforded  to  him  of  removing  the  bodies 
and  monuments  to  some  other  place  of  his  own 
selection,  or  that,  on  his  falling  to  do  so,  such 
removal  should  be  made  by  others ;  and  that  he 
accepted  the  grant  or  license  subject  to  this  nec- 
essary condition.  The  court  approved  the  doc- 
trine laid  down  in  Windt  v.  German  Reformed 
Church,  4  Sandf.  Ch.  471,  and  In  Richards  v. 
Northwest  Protestant  Dutch  Church,  32  Barb. 
42. 

Approved  and  followed  in  Craig  v.  First 
Presby.  Church,  88  Pa.  42,  32  Am.  Rep.  417. 

In  Buffalo  City  Cemetery  v.  Buffalo,  46  N.  T. 
603,  which  was  a  proceeding  on  the  part  of  the 
cemetery  association  to  enjoin  the  assessment  of 
its  property  by  the  city,  the  position  was  taken 
by  the  cemetery  company  that  it,  as  a  corpora- 
tion, was  not  liable  to  be  assessed  for  municipal 
purposes,  and  that,  if  any  assessment  could  be 
permitted,  it  must  be  against  the  Individual  lot 
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it  passed  to  the  widow  under  the  residuary 
clause,  or  to  his  daughter  as  his  heir  at  law. 

The  Proprietors  of  the  Swan  Point  Cem- 
etery is  a  corporation  for  the  purpose  of 
maintaining  the  cemetery  grounds,  which 
held  title  to  the  land  in  fee  simple.  It  con- 
veyed a  lot  by  deed  to  Horatio  L.  Waldron, 
his  heirs  and  assigns,  limiting  the  use  to 
sepulture  of  the  dead,  and  to  the  rules  of  the 
corporation.  Two  previous  wives  and  a 
child  of  Mr.  Waldron  were  buried  in  the 
lot  before  his  death. 

Similar  conditions  existed  in  Oardner  v. 
Swan  Paint  Cemetery,  20  R.  I.  646,  78  Am. 
St.  Rep.  807,  40  Atl.  871,  where  a  widow 
claimed  title  to  a  burial  lot  as  residuary 
legatee.  The  court  said:  ''In  the  cases  of 
churchyards  and  cemeteries,  it  has  been  held 


that,  though  a  deed  may  nm  to  a  grantee, 
his  heirs  and  assignees,  he  takes  only  an 
easement  or  right  of  burial,  rather  than  an 
absolute  title.  [Citing  cases.]  So  long  as 
the  land  is  used  for  burial  purposes,  he  can- 
not exercise  the  same  rights  of  ownership 
as  in  other  real  estate."  The  court  did  not 
decide  the  question  of  title  in  that  case. 
The  question  was  not  one  of  title  to  the  lot, 
but  of  a  right  to  change  the  place  of  a  body 
already  buried,  as  between  a  widow  and  the 
next  of  kin  of  the  testator,  to  whom  she  had 
conveyed  the  lot.  Cases  bearing  upon  title 
were  cited  to  show  how  the  right  of  control 
of  the  body  would  devolve,  as  a  general  rule. 
A  question  of  title  came  before  this  court 
in  Derby  v.  Derby,  4  R.  I.  414.  In  that  case 
the  executor  was  empowered  to  sell  all  the 


owners.  In  affirming  a  Judgment  of  the  general 
term  reversing  a  judgment  at  special  term  which 
held  such  assessment  void,  the  court  of  appeals 
said  that  this  theory  could  not  be  maintained, 
as  the  effect  of  the  conveyance  from  the  corpora- 
tion to  its  individual  lot  owners  was  no  more 
than  to  confer  upon  the  holder  of  a  lot  a  right 
of  use  for  the  purpose  of  interment,  and  that  no 
such  estate  was  granted  as  made  him  an  owner 
in  such  sense  as  to  exclude  the  general  proprie- 
torship of  the  association.  That  the  association 
remained  the  owner  in  general,  and  held  that  re- 
lation to  the  public  and  to  the  government, 
while  subject  to  the  right  of  the  individual,  ex- 
clusive of  any  other  person,  to  bury  upon  the 
subdivided  plat  assigned  to  him. 

Where  a  cemetery  was  acquired  and  con- 
trolled by  a  corporation  under  statutory  author- 
ity, and  one  in  his  lifetime,  upon  the  payment  of 
$10,  had  received  from  an  officer  of  the  corpora- 
tion a  receipt  for  that  amount  as  being  the 
amount  of  purchase  money  of  a  grave  2  feet  by 
8  in  the  cemetery,  with  privilege  to  erect  a 
head  stone,  and  the  wife  of  the  purchaser  had 
been  buried  in  such  space,  it  was  held  that  the 
personal  representative  of  the  purchaser  after 
the  death  of  the  latter  could  not  have  the  man- 
datory process  of  the  court  to  compel  the  inter- 
ment of  his  intestate,  as  the  right  acquired  un- 
der the  agreement  was  a  license  only,  and  re- 
vocable. McGuire  v.  St.  Patrick's  Cathedral, 
54  Hun,  207,  7  N.  Y.  Supp.  345. 

The  right  of  burial  is  not  an  absolute  right  of 
property,  but  a  privilege  or  license,  to  be  en- 
Joyed  so  long  as  the  place  continues  to  be  used 
as  a  buriai  ground,  subject  to  municipal  regula- 
tion and  control,  and  legally  revocable  whenever 
the  public  necessity  requires.  It  Is  a  right  of 
limited  use  for  purposes  of  interment,  which 
gives  no  .title  to  the  land.  Page  v.  Symonds,  63 
N.  H.  17,  56  Am.  Rep.  481. 

Where  a  sale  had  been  bad  for  a  former  cem- 
etery owned  by  a  church,  and  the  proceeds 
thereof  had  been  expended  in  the  purchase  of 
new  ground,  which  was  conveyed  to  the  church 
in  fee  and  without  any  declaration  of  use  or 
trust,  but  the  church  corporation  dedicated  the 
ground  thus  acquired  to  the  purposes  of  the 
bnrial  of  the  dead,  the  ground  will  be  deemed  to 
have  been  purchased  for  that  purpose  alone. 
Thereafter  to  those  purchasing  the  right  of 
bnrial  therein  a  certificate  was  issued,  whereby 
It  was  certified  that  the  party  to  whom  it  was 
issued  was  the  proprietor  of  a  certain  desig- 
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nated  lot  in  the  cemetery,  and  that  such  lot  was 
granted  and  conveyed  by  the  church  to  the  par- 
ty, his  heirs  and  assigns,  forever,  subject  to  the 
regulations  of  the  trustees  of  the  church.  This 
certificate  was  neither  under  the  seal  of  the  cor- 
poration, nor  aclcnowledged,  nor  recorded;  but 
was  simply  signed  by  the  chairman  of  the  trus- 
tees, and  attested  by  the  register.  It  was  held 
that  the  certificate  conferred  no  title  or  estate 
in  the  soil ;  nor  could  it  operate  as  a  grant  of  an 
easement,  because  it  was  not  under  seal,  nor  was 
it  acknowledged  or  recorded,  so  as  to  be  effective 
to  convey  such  an  interest,  but  was  a  mere  li- 
cense or  privilege  to  make  interments  in  the  lot 
described  exclusively  of  others,  so  long  as  the 
ground  remained  a  burying  ground  or  cemetery, 
and  that  whenever,  therefore,  by  lawful  author- 
ity, the  grounds  ceased  to  be  a  place  of  burial, 
the  lot  holder's  right  and  privilege  ceased,  ex- 
cept for  the  purpose  of  removing  the  remains 
previously  buried.  Partridge  v.  First  Independ- 
ent Church,  39  Md.  631 ;  Rayner  v.  Nugent,  60 
Md.  515 ;  Catholic  Cathedral  Church  v.  Man- 
ning, 72  Md.  116,  19  Atl.  599. 

One  who  buys  the  privilege  of  burying  his 
dead  kinsmen  or  friends  in  a  cemetery  acquires 
no  general  right  of  property.  He  acquires  only 
the  right  to  bury  the  dead,  for  he  may  not  use 
the  ground  for  any  other  purpose  than  such  as  is 
connected  with  the  right  of  sepulture.  Beyond 
this  his  title  does  not  extend.  He  does  not  ac- 
quire, in  the  strict  sense,  an  ownership  of  the 
ground ;  all  that  he  does  acquire  is  a  right  to  use 
the  ground  as  a  burial  place.  Dwenger  v.  Qeary, 
113  Ind.  106,  14  N.  E.  903. 

IV.  Devise. 

Where  an  act  of  the  legislature  amending  the 
charter  of  a  cemetery  company  provided  that  the 
owners  of  lots  should  not  sell  the  privilege  of 
burying  in  their  lots  without  the  previous  writ- 
ten consent  of  the  company,  but  that  they  might 
by  last  will  and  testament,  or  by  writing  di- 
rected to  the  company,  signed  by  such  owners 
and  attested  by  two  witnesses,  determine  whtf 
should  conlro)  the  right  of  burial  In  their  lots 
after  their  death ;  and  providing,  further,  that. 
In  case  no  such  direction  was  made,  the  right 
of  burial  in  any  of  the  lots  of  the  cemetery 
should  go  and  descend  to  the  lineal  descendants 
of  the  Joint  owners  thereof ;  and  the  lot  owner 
by  his  last  wiH  and  testament,  instead  of  deter- 
mining who  should  control  such  right  of  burial, 
de'vised  his  lot  to  his  daughter;  and  thereafter 
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real  estate  to  pay  pecuniary  and  residuary 
legacies,  and  the  question  arose  whether  he 
should  sell  a  burial  lot  in  a  cemetery,  where 
the  testator's  first  wife  was  buried.  The 
court  said :  "This  lot  was  purchased  by  the 
testator  for  a  burial  place  for  his  family. 
That  he  should  deliberately  intend  that  it 
should  be  sold  and  go  into  the  hands  of 
strangers,  it  is  difficult  to  believe,  without 
the  most  express  direction.  It  is  the  more 
difficult  in  this  case,  as  within  it  are  de- 
posited the  remains  of  his  former  wife,  and 
could  he  intend  that  those  remains  should 
be  disturbed?  He  had  devoted  this  lot  to 
pious  and  charitable  uses,  as  a  place  of 
burial  for  the  members  of  his  own  family: 
Did  he  mean  to  revoke  it?  ...  It  could 
not  have  been  in  the  contemplation  of  the 
testator  that  this  lot  should  be  sold  out  of 


his  family,  nor  could  he  have  contemplated 
it  as  property  in  any  such  sense  as  to  fall 
within  the  power  given  to  the  executor;  and, 
without  an  express  direction  to  sell  this  par- 
ticular lot,  we  think  we  shall  not  be  war- 
ranted in  advising  the  executor  to  sell  it.*' 

These  remarks  apply  with  equal  force  to 
the  case  at  bar.  Although  this  devise  was 
to  his  widow,  yet,  as  there  were  no  children 
of  her  marriage,  the  lot,  if  devised,  would 
go  out  of  his  family  to  her  heirs.  His  liv- 
ing daughter  would  have  no  right  to  be 
buried  in  the  family  lot.  It  seems  improb- 
able that  he  should  have  intended  such  a 
result,  or  that  he  meant  to  devise  to  his 
widow  and  her  heirs  a  lot  which  contained 
the  remains  of  his  two  previous  wives  and 
his  children. 

It   is   also   improbable   that   one   has   in 


the  devisee  sought  ];>ermiasion  from  the  com- 
pany to  sell  a  portion  of  the  same,  which  was 
refused  upon  the  ground  that  the  devisee  did  not 
acquire  the  exclusive  right  to  the  lot*  but  that 
the  descendants  of  the  son  of  the  original  owner 
had  a  joint  right  to  the  lot  for  burial  purposes, 
— It  was  held  that  a  mandamus  would  not  He  to 
compel  the  company  to  give  such  consent.  Dick- 
ens V.  Cave  Hill  Cemetery  Co.  03  Ky.  385,  20  8. 
W.  282. 

A  cemetery  lot,  being  regarded  only  as  a  place 
of  Interment  of  the  dead,  will  not  be  deemed  to 
pass  by  a  provision  In  a  will  giving  a  power  of 
sale  to  the  executor  of  all  the  property  of  the 
testator  for  the  payment  of  his  debts.  Derby  v. 
Derby,  4  R.  I.  414. 

This  is  probably  the  nearest  approach  to  the 
decision  In  Waldbon's  Petition,  that  a  burial 
lot  will  not  pass  by  a  residuary  devise. 

V.  Cemetery  dedicated  to  a  class. 

Where  in  a  deed  of  a  burial  lot  the  privilege 
of  burial  secured  Is  not  a  general  one,  but,  by 
the  express  words  of  the  deed  by  which  the 
original  grounds  were  set  apart  for  a  cemetery 
to  the  religious  association,  Its  use  for  a  burial 
place  was  restricted  to  persons  of  a  certain  re- 
ligious faith,  there  is  in  such  a  deed  a  clear  and 
positive  limitation  to  a  class,  and,  where  the 
courts  cannot  be  in  doubt  as  to  the  class  In- 
tended by  the  parties  to  the  deed,  the  lot  owner 
will  not  be  permitted  to  bury  even  his  own  son. 
where  the  latter  Is  shown  to  be  outside  of  the 
limited  class.  Dweuger  v.  Geary,  13  Ind.  106, 
14  N.  E.  903. 

In  such  case  the  lot  owner  acquires  his  rights 
as  a  member  of  a  particular  religious  class  In  a 
cemetry  set  apart  by  a  member  of  that  class  to 
that  class,  and  he  has  not  the  slightest  claim, 
In  Justice  or  equity,  to  disregard  the  same,  and 
bury  In  the  cemetery  one  whom  the  laws  of  the 
church  and  the  usage  of  the  owners  and  rulers 
of  the  cemetery  declare  shall  not  He  there. 

VI.  When  held  in  common. 

A  deed  from  a  cemetery  company  to  four  In- 
dividuals of  the  same  family  conveys  a  fee- 
simple  title  of  one  undivided  fourth  Interest  to 
each,  with  the  use  of  the  lot  limited  solely  for 
burial  purposes  by  the  act  Incorporating  the 
cemetery  company.  In  such  case  no  one  mem- 
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ber  has  a  right  to  permit  the  interment  of  a 
stranger  In  the  lot.  Lewis  v.  Walker,  166  Pa. 
30,  30  Atl.  600. 

In  an  action  by  one  of  four  heirs  at  law,  who 
were  tenants  In  common  of  a  burial  lot  in  the 
cemetery.  It  was  held  that.  If  the  cemetery  was 
governed  by  the  provisions  of  the  statute  of 
Massachusetts,  the  possession,  care,  and  control 
of  the  lot  were  not  In  the  plaintiff  alone,  but 
were  In  common  In  the  four  heirs  of  whom  she 
was  one,  and  the  statute  provided  the  course  to 
be  followed  In  case  the  four  did  not  agree  as  to 
the  control  of  the  lot.  And  that  If,  on  the  other 
hand,  the  lot  was  not  governed  by  the  statute, 
the  plaintiff  and  the  defendants  were  merely  ten- 
ants In  common,  and,  the  plaintiff  having  placed 
upon  the  lot  a  granite  monument,  such  act  was 
an  exclusive  appropriation  by  the  plaintiff  of  a 
part  of  the  laud  to  her  own  use  which  the  other 
tenants  in  common  might  treat  her  as  an  ouster 
and  remove  the  structure  from  the  common 
land,  and  a  bill  to  prevent  them  from  so  doing 
showed  no  right  to  place  or  keep  the  monument 
on  the  lot ;  and  a  demurrer  thereto  was  sus- 
tained. Capen  v.  Leach,  182  Mass.  175,  66  N. 
E.  63. 

VI 1.  Right  to  mortgage. 

In  Lautz  V.  Buckingham,  4  Lans.  484,  which 
was  an  action  for  the  foreclosure  of  a  mortgage 
upon  a  cemetery  lot.  It  was  held  that,  where  the 
defendant  had  conveyed  to  the  plaintiff  a  plot  of 
ground  In  a  cemetery  with  the  privilege  of  in- 
terment, and  the  plaintiff  had  executed  an  In- 
strument in  the  nature  of  a  defeasance,  contain- 
ing an  agreement  to  reconvey  upon  certain  con- 
ditions, such  a  transaction  was  practically  a 
mortgage,  and  that  strict  foreclosure  of  the 
same  would  be  decreed.  The  case  Is  more  fully 
reported  in  11  Abb.  Pr.  N.  S.  64,  where  the  opin- 
ion of  the  court  at  special  term  Is  given,  in 
which  the  court  said  that,  regarding  It  In  the 
light  of  a  mortgage  security,  he  thought  It 
ought  not  to  be  sustained  as  It  was  against  good 
morals,  and  therefore  against  the  policy  of  the 
law,  to  encourage  such  Instruments.  That,  In 
providing  that  such  a  lot  or  plot  should  not  be 
liable  to  be  sold  on  execution,  the  legislature 
had  substantially  declared  against  such  policy, 
as  a  decree  of  foreclosure  Is  an  equitable  execu- 
tion, and  no  distinction  Is  made  In  the  statute 
between  such  and  any  other  executions.     It  ap- 
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mind  a  burial  lot  iu  a  residuary  devise. 
Mon  are  nob  likely  to  inventory  it  among 
their  assets,  or  to  regard  it  as  property  to 
be  passed  by  a  will.  It  is  essentially  a 
-family  heritage. 

It  has  been  held,  on  grounds  of  public  pol- 
icy, that  a  burial  lot,  where  bodies  have  been 
i>uried,  cannot  be  mortgaged  for  debts 
{Thompson  v.  Hiokey,  50  How.  Pr.  434), 
■and  that  a  deed  of  it  carries  only  a  right  to 
use  it  for  burial  purposes  {Buffalo  City 
Cemetery  v.  Buffalo,  46  N.  Y.  503).  The 
•charter  of  the  cemetery  provides  that  the 
land  shall  not  be  taxed,  and  a  recent  amend- 
ment to  the  charter  also  provides  that  it 
shall  not  pass  by  will  except  to  the  corpo- 
ration. 

While  we  do  not  mean  to  say  that  a  burial 
lot  is  not  property,  yet  all  of  these  limita- 


tions tend  to  show  that  it  has  been  shorn 
of  so  many  of  the  ordinary  attributes  of 
property  as  to  raise  the  presumption  that 
it  is  not  intended  to  be  passed  under  a  gen- 
eral devise  in  which  it  is  not  specially  men- 
tioned. A  strong  reason  for  this  is  found  in 
the  right  to  the  control  of  the  corpse,  as  be- 
tween a  widow  and  next  of  kin,  as  shown 
in  Pierce  v.  8wan  Point  Cemetery ,  10  R.  I. 
227,  14  Am.  Rep.  007,  and  Eadkett  v.  Hook- 
ett,  18  R.  I.  155,  ID  L.  R.  A.  558,  49  Am.  St. 
Rep.  762,  26  Atl.  42.  The  right  of  custody 
of  the  remains,  and  the  right  of  property  in 
the  burial  lot,  should  go  together,  where  it 
is  possible.  Following  the  doctrine  of 
Derby  v.  Derby,  A  R.  I.  414,  and  the  implied 
approval  of  it  in  Gardner  v.  Swan  Point 
Cemetery,  20  R.  1.  646,  78  Am.  St.  Rep.  897, 
40  Atl.  871,  a  burial  lot  does  not  pass  under 


peared  as  a  fact  In  the  case  that  no  Interment 
bad  been  made  in  the  Jot  at  the  time  the  mort- 
gage was  given,  and  this  fact  is  alluded  to  in 
Thompson  v.  llickej,  69  How.  Pr.  484,  as  a  rea- 
son why  a  distinction  should  be  made  between 
snch  a  case  and  the  mortgage  of  a  cemetery  lot 
In  which  there  had  been  burials. 

And  this  position  was  approbated  by  the  gen- 
eral term  In  the  first  department  in  Schroder  v. 
Wonzor,  36  Hon,  423. 

VIII.  Potcer  of  cemetery  authorities. 

Where  one  had  purchased  a  lot  in  a  cemetery 
wllhoat  any  restriction  on  his  right  of  sepul- 
ture, the  managers  of  the  cemetery  company  had 
no  power  afterwards  to  abridge  such  right  by 
any  unreasonable  limitation  thereon ;  and,  where 
the  right  of  interment  of  another  person  was  or- 
dered by  such  purchaser,  and  was  refused  solely 
on  the  ground  that  the  body  was  that  of  a  col- 
ored man,  It  was  held  that  the  right  of  Inter- 
ment would  be  enforced  by  mandamus.  Com. 
e9  rel.  Boileau  v.  Mt  Morlah  Cemetery  Asso.  10 
Phlla.  385,  Affirmed  in  81  Pa.  235,  22  Am.  Rep. 
743. 

Where  a  provision  in  a  deed  to  a  cemetery  lot 
passed  the  title  In  fee  simple  to  the  grantee  for 
burial  purposes,  on  certain  conditions  annexed 
to  the  Instrument,  one  of  which  was  that  *'no 
vault  shall  be  built  entirely  or  partially  above 
ground  without  permission  of  the  company;'* 
and  the  managers  of  the  cemetery  corporation 
had  uniformly  allowed  lot  owners  to  erect 
vaults,  they  have  no  power  arbitrarily  to  deny 
the  same  right  to  the  grantee  In  such  deed ;  as 
they  have  no  power  to  make  or  enforce  a  rule 
which  would  confer  a  right  upon  one  lot  owner 
in  regard  to  the  Improvement  of  his  property, 
and  deny  the  same  right  to  another  lot  owner. 
Rosehlll  Cemetery  Co.  v.  Hopklnson,  114  111. 
209,  20  N.  B.  685. 

'Where  one  had  purchased  a  family  grave  In 
purpetuity  with  no  formal  grant,  but  the  only 
evidence  was  a  receipt  for  the  purchase  money 
of  the  same ;  such  an  one  was  held  to  be  entitled 
to  an  Injunction  to  restrain  those  occupying  the 
position  of  trustees  of  the  parish  from  Interfer- 
ing with  the  graves.  Moreland  v.  Richardson, 
22  Beav.  596. 

The  by-laws  of  a  cemetery  corporation  pro- 
vided that  the  company  should  be  composed  of 
representatives  of  lodges  of  a  certain  order  or 
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society  In  good  standing,  who  should  subscribe 
for  not  less  than  a  certain  number  of  lots  in  the 
cemetery,  and  pay  a  certain  sum  therefor,  and 
that  every  such  lodge  becoming  a  member  of  the 
company  should  be  entitled  to  a  lodge  lot  In  the 
cemetery  in  which  to  inter  the  members  of  such 
lodge,  etc.  A  lodge  in  good  standing  had  taken 
the  number  of  lots,  and  had  assigned  to  it  its 
lodge  lot,  and  thereafter  the  city  directed  the 
opening  of  certain  streets  through  the  grounds 
of  the  cemetery.  The'  cemetery  company, 
through  its  trustees,  entered  Into  an  arrange- 
ment whereby  an  exchange  of  property  was  ef- 
fected for  the  purpose  of  squaring  the  lines  of 
the  lots  and  to  avoid  the  angles  resulting  from 
the  opening  of  the  streets.  The  lodge  before 
mentioned  was  represented  by  Its  trustee 
in  the  board  of  trustees,  and  he  there 
objected  to  the  proposed  changes,  and  voted 
against  them.  The  cemetery  company  made 
a  new  avenue  Immediately  upon  and  across 
the  lot  of  ground  which  had  been  con- 
veyed to  the  plaintiffs,  which  obliterated  the  In- 
closure  and  destroyed  the  marks  where  the  In- 
terments had  been  made.  This  was  done  against 
the  protest  and  objection  of  the  representative 
of  the  subordinate  lodge  mentioned,  who  refused 
to  select  a  new  lot  which  was  offered,  claiming 
their  right  to  retain  the  lot  which  they  had  paid 
for,  and  which  had  ever  since  been  In  their  un- 
disputed possession,  and  It  was  held  that  the  ac- 
tion of  the  cemetery  company  was  within  Its 
chartered  rights.  Root  v.  Odd  Fellows  Ceme- 
tery Co.  148  Pa.  494,  24  Atl.  71. 

In  People  ew  rel.  Dwyer  v.  Hogan,  91  N.  Y. 
Supp.  716,  the  relator,  a  cemetery  superintend- 
cni,  -had  been  convicted  of  permitting  the  body 
of  a  child  to  be  interred  in  a  cemetery  lot  owned 
by  a  certain  person  without  the  consent  of  the 
owner.  It  appeared  that  the  record  title  of  the 
lot  was  in  the  father  of  the  child  thus  burled, 
and  he  thus  appeared  as  the  sole  owner  of  the 
lot  In  which  he  demanded  that  bis  child  should 
be  burled.  Two  children  were  already  burled  In 
that  lot,  claimed  by  him  to  have  been  his  chil- 
dren. Nothing  was  suggested  to  the  relator  of 
the  ris^ht  of  the  person  having  such  record  title 
to  have  the  burial  upon  that  lot,  and  he  had  no 
Information  that  any  transfer  was  claimed  to 
have  beeu  made  to  the  person  claiming  to  be  the 
owner,  and  there  was  no  rule  governing  the  con- 
duct of  the  cemetery  which  required  any  specific 
evidence  of  the  right  to  burial  In  any  location. 
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a  general  residuary  devise,  but  it  descends 
to  the  heirs  as  intestate  property.  It  is  a 
family  burial  lot.  It  is  that  fact  alone 
which  gives  a  peculiar  limitation  to  its 
tenure.  The  heir  takes  it  subject  to  all  the 
conditions  for  wliich  the  ancestor  held  it. 
A  sort  of  trust  attaches  to  the  land  for  the 
benefit  of  the  family.  Neither  the  widow 
nor  the  child  can  be  excluded  from  it  for 
want  of  title,  yet  such  a  result  might  follow 
if  the  tenure  was  like  that  of  other  real 
estate.  Children  could  exclude  a  widow,  or 
a  widow  could  exclude  children,  by  virtue  of 


OYi'nership  of  the  land.  The  view,  therefore, 
taken  in  Derby  v.  Derby,  4  R.  I.  414,  was 
founded  in  sound  reason  and  policy,  and  it 
has  been  regarded  as  the  law  in  this  state 
for  a  long  time.  It  did  not  quite  touch  the 
point  involved  here,  because  the  question 
was  whether  the  lot  should  be  sold  to  pay 
debts  or  legacies.  Still  we  do  not  hesitate 
to  follow  its  doctrine,  and  accordingly  our 
opinion  is  that  the  burial  lot  did  not  pass 
by  the  residuary  clause  of  the  will  of  Hora- 
tio L.  Waldron,  but  descended  to  his  daugh- 
ter, Hattie  L.  Peirce. 


The  conviction  and  dismissal  were  reversed  and 
tlie  relator  restored,  the  court  holding  that  he 
could  have  done  nothing  else  than  to  have 
granted  the  right  claimed  by  the  record  holder 
of  the  lot. 

IX.  Trcapaaa  on  lot  owner's  posaeaaion. 

While  it  is  generally  conceded  that  the  title, 
estate,  property,  or  right  which  the  purchaser  of 
a  lot  in  a  public  cemetery  or  burial  ground  takes 
therein  is  thus  qualified  or  limited,  yet,  when  he 
has  thus  acquired  possession  or  the  right  thereto 
such  possession  is  exclusive  in  him  so  long  as  the 
cemetery  is  lawfully  used  for  burial  purposes. 
And  so  positive  Is  that  right  that  he  may  main- 
tain ti'espass  quare  clauaum  against  anyone  un- 
lawfully Interfering  with  the  same,  even  the  of- 
ficers and  servants  of  the  cemetery  company. 

One  who  had  entered  into  possession  of  a  cem- 
etery lot.  Inclosed  it  by  a  fence,  and  planted  trees 
thereon,  and,  after  the  fence  was  removed,  had 
cared  for  and  attended  to  the  lot,  and  been  In 
possession  of  the  same,  claiming  it  as  a  family 
burial  lot,  even  though  he  has  no  conveyance  of 
the  same  or  paper  title  thereto,  has  such  a  right 
of  possession  as  that  he  may  maintain  an  action 
for  trespass  in  cutting  the  trees  upon  the  lot. 
Hollman  v.  Plattevllle,  101  Wis.  94,  70  Am.  St. 
Rep.  899,  76  N.  W.  1119. 

Where  a  deed  to  the  owner  of  a  burial  lot  In 
a  cemetery  provided  that  the  grantee  was  enti- 
tled to  the  lot,  to  have  and  to  hold  the  same  to 
him,  his  heirs  and  asslghs,  to  his  and  their  Is- 
sue, as  a  place  of  burial  for  the  dead,  such  own- 
er may  maintain  an  action  of  trespass  quare 
clauaum  freyit  against  the  superintendent  of  the 
cemetery  for  disinterring  and  removing  the  re- 
mains of  a  child  of  the  owner  of  the  lot  burled 
therein ;  and  this  although  the  cemetery  had 
never  been  licensed  under  the  statute.  Meagher 
V.  Driscoll,  99  Mass.  284,  96  Am.  Dec.  759. 

Where,  by  the  rules  of  the  selectmen  of  the 
town  having  charge  of  the  cemetery,  an  Inhab- 
itant of  the  town  was  permitted  to  select  a 
burial  lot,  but  no  deed  was  given,  but  his  name 
was  marked  upon  the  plans  of  the  cemetery  ;  and 
a  husband  and  wife  selected  such  a  lot  and 
asked  for  a  deed,  but  were  informed  by  the  sex- 
ton that  no  deed  could  be  given  them,  but  that 
the  lot  would  be  marked  for  them  on  such  plan, 
which  was  done ;  and  thereafter  one  of  the  se- 
lectmen selected  the  lot  thus  taken  by  the  hus- 
band and  wife,  and  was  Informed  by  the  sexton 
that  It  had  been  selected  and  he  could  not  give 
him  consent  to  take  the  lot ;  and  thereafter  the 
verbal  permission  from  the  other  selectman  was 
obtained  to  occupy  the  lot,  and  he  caused  the 
remans  of  his  deceased  wife  to  be  buried  therein, 
— ^it  was  held  that  the  husband  and  wife,  who 
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had  originally  selected  the  lot,  and  whose  names 
had  been  placed  upon  the  plan,  could  maintain 
an  action  of  trespass  quare  clauaum  against  the 
selectman  who  had  afterwards  thus  attempted 
to  occupy  it,  and  who  had  afterwards  made  a 
burial  thereon.  Gowen  v.  Bessey,  94  Me.  114,  46- 
Atl.  792. 

Where,  at  the  time  of  the  purchase  of  a  burial 
lot,  the  plan  of  the  cemetery  contained  an  ave- 
nue, and  the  lot  owner  thereafter  for  many 
years  had  the  right  and  enjoyment  of  passage- 
through  and  over  such  avenue  In  common  with 
many  others  without  interruption,  until  another* 
claiming  to  have  purchased  a  portion  of  such 
avenue  as  a  cemetery  lot,  proposed  to  use  the 
same  as  such  and  close  the  avenue,  an  action 
may  be  maintained  by  the  owner  of  such  original 
burial  lot  to  prevent  such  obstruction  of  the 
avenue.  Burke  v.  Wall,  29  La.  Ann.  38,  29  Am. 
Rep.  316. 

The  heirs  of  one  who  has  purchased  a  burial 
lot  and  established  possession  of  It  by  using  it 
for  the  burial  of  the  dead,  and  In  which  he  hinir 
self  Is  afterwards  burled,  are  In  possession  of 
the  lot  so  as  to  maintain  trespass  against  one 
who  disturbs  such  possession.  Jacobus  v.  Con- 
gregat?on  of  Children  of  Israel,  107  Ga.  518.  7a 
Am.  St.  Rep.  141,  33  S.  B.  853;  Wright  v. 
Hollywood  Cemetery  Corp.  112  Ga.  884,  52  L.  R. 
A.  621,  38  S.  E.  94. 

To  entitle  one  to  an  action  quare  clauaum 
fregit  against  one  who  digs  and  disturbs  a 
grave,  he  must  have  the  actual  or  constructive 
possession  of  the  soil.  Where  one  has,  how- 
ever, burled  his  dead  in  soil  to  which  he  has  the 
freehold  right,  or  to  the  possession  of  which  he 
is  entitled,  he  may.  In  protecting  their  graves 
from  insult  or  Injury,  have  an  action  of  trespass- 
against  the  wrongdoer.  Bessemer  Land  & 
Improv.  Co.  v.  Jenkins,  111  Ala.  135,  56  Am.  St. 
Rep.  26,  18  So.  565. 

Where  one  who  owned  a  qualified  fee  in  a  cem- 
etery lot  claimed  that  his  title  extended  to  the 
middle  of  the  alleys  of  the  cemetery  adjoining 
his  lot,  and  brought  an  action  of  trespasa 
against  the  general  owner  of  the  cemetery  for 
diggiug  up  and  improving  the  alleys  and  chang- 
ing them  from  grass  to  gravel.  It  was  held  that 
the  action  could  not  be  maintained.  Seymour  v. 
Page,  33  Conn.  64.  In  this  case  the  plaintlflT 
claimed  that  his  title  extended  to  the  middle  of 
the  alleys  in  analogy  to  the  right  of  an  owner  of 
land  bounded  by  a  highway ;  but  the  court  said 
that  the  cases  were  so  unlike  that  the  well- 
settled  rules  of  law  which  governed  one  were  not 
applicable  to  the  other.  The  court  said,  further, 
that  the  very  nature  of  the  case  excluded  the 
supposition  that  each  of  the  hundreds  of  Indi- 
viduals owning  a  mere  right  of  burying  in  a 
particular  spot  could  go  beyond  his  specified  llm- 
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its  and  derange  the  whole  system,  substituting 
-HSeformity  for  beauty,  as  his  own  bad  taste  or 
temper  might  suggest,  and  this,  too,  by  construc- 
tion of  law. 

In  New  York  Bay  Cemetery  Co.  v.  Buckmas- 
ter,  49  N.  J.  L.  449,  9  Atl.  591.  which  was  an 
action  brought  by  the  daughter  of  one  having 
received  a  conveyance  from  a  cemetery  company 
under  which  she  claimed  title  and  right  of  pos- 
session, the  conveyance  being  of  the  property  in 
fee  for  the  uses  of  sepulture  only,  and  to  and  for 
no  other  uses  whatever,  and  subject  to  the  con- 
ditions and  limitations,  and  with  the  privileges, 
specified  In  the  rules  and  regulations  which,  at 
the  date  of  the  conveyance,  were  made,  or  which 
might  thereafter  be  made  and  adopted  by  the 
managers  of  the  cemetery,  for  the  government  of 
the  lot  holders  and  visitors,  it  was  held  that  the 
fact  that  the  plaintiff  was  thus  limited  in  the 
use  which  she  was  to  make  of  the  property  did 
not  deprive  her  of  the  right  of  possession.  It 
was  urged  by  the  cemetery  company  that  the  in- 
terest which  was  conveyed  by  the  deed  was  a 
mere  right  of  burial,  and  therefore  the  company, 
-and  not  the  grantee  or  his  assigns,  was  entitled 
to  possession ;  but,  as  before  stated,  the  court 
held  otherwise. 

One  who  purchased  a  burial  lot  from  a 
religious  association  having  charge  of  the  cem- 
etery, paid  for  it,  and  took  possession  of  if.  In 
the  ouly  wny  that  he  could,  viz.,  by  using  it 
for  the  purposes  for  which  it  was  intended, — 
^burying  his  dead  upon  it, — has  both  the  posses- 
sion and  the  right  of  possession,  and  remains  in 
possession  until  his  death ;  and  at  his  death  the 
possession  and  the  right  of  possession  are  trans- 
mitted to  his  heirs  at  law.  And  such  posses- 
sion, unless  voluntarily  relinquished,  continues 
as  long  as  the  .graves  are  marked  and  distin- 
guishable as  such,  and  the  cemetery  continues  to 
be  used.  Jacobus  v.  Congregation  of  Children 
of  Israel,  107  Oa.  518,  73  Am.  St.  Rep.  141,  33 
S.  E.  853. 

X.  Ejectment. 

A  person  entered  Into  full  possession  of  cer- 
tain lots  In  a  cemetery  which  were  in  a  free  part 
of  the  latter,  and  for  which  no  money  considera- 
tion was  due,  and  burled  his  dead — some  seven 
or  eight  In  all — In  such  lots ;  and  thereafter  the 
city  having  control  of  the  cemetery,  by  ordi- 
nance, quieted  possession  thereof,  and  continued 
to  recognize  and  acquiesce  in  such  person's  pos- 
session, but  thereafter  undertook  to  convey  the 
lots  to  others,  who  were  previously  advised  of 
the  former's  possession  and  claim  of  title.  It 
was  held  that,  under  these  circumstances,  the 
city  could  not  have  lawfully  disturbed  such 
original  possession,  and  that  Its  grantees  were 
simply  trespassers  against  the  owner,  who  had 
used  the  lots  for  burial  purposes,  and  In  whom 
the  possession  thereof  had  been  quieted,  and  that 
he  might  maintain  ejectment  against  such  tres- 
passer therefor.  Wilkinson  v.  Strickland 
(Miss.)  35  So.  177. 

But  In  Hancock  v.  McAvoy,  151  Pa.  460,  18 
L.  R.  A.  781,  31  Am.  St.  Rep.  774,  25  Atl.  47,  it 
was  held  that  where,  by  the  deed  of  a  cemetery 
lot,  all  the  vendee  acquired  was  the  right  of  In- 
terment or  sepulture  in  the  lots  described  there- 
in, and  declared  to  be  held  for  the  uses  and  pur- 
poses of  sepulture  only,  and  to  and  for  no  other 
use,  intent,  or  purpose  whatsoever,  the  right 
thus  sharply  defined  and  limited  is  also  subject 
to  all  the  rules,  regulations,  conditions,  and  re- 
strictions contained  and  set  forth  in  the  arti- 
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cles  of  association  made  and  adopted  by  the  cor- 
porators or  managers  of  the  incorporated  cem- 
etery company ;  as  the  language  of  the  deed  evi- 
dently contemplates  possession  and  general  con- 
trol of  the  cemetery  grounds,  etc.,  by  the  com- 
pany, and  the  grantee  in  the  deed  acquires  no 
such  interest  in  the  lands,  nor  such  right  of 
possession,  as  will  support  an  action  of  eject- 
ment. 

And  in  Doe  ew  dem.  "Stewart  v.  Garrett,  119 
Ga.  386,  64  L.  II.  A.  99,  46  S.  E.  427,  which 
was  an  action  of  ejectment,  it' was  held  that, 
the  parcel  of  land  sought  to  be  recovered  being 
averred  to  be  a  cemetery  lot  for  burial  purposes, 
any  conveyance  upoa  those  terms  would  carry 
only  a  limited  use,  or  an  easement,  which  was 
sometimes  called  a  mere  license ;  and  that,  to 
recover  such  an  easement  or  license,  an  action 
of  ejectment  will  not  lie. 

XI.  Effect  upon,  of  legislative  act  or  municipal 
ordinance  closing  cemetery. 

• 

Reference  is  made  to  the  remarks  in  the  in- 
troduction, supra,  I.,  as  to  the  Implied  covenant 
on  the  part  of  the  purchaser  of  a  burial  lot  that. 
In  case  of  the  happening  of  the  necessity  that 
the  cemetery  shall  be  closed,  his  rights  In  the 
lot  will  be  considered  at  an  end  ;  and  the  follow- 
ing are  cases  deciding  that  the  legislative  and 
municipal  authorities  may  compel  the  closing  of 
a  cemeterv,  and  that  thereupon  the  rights  of  the 
lot  owner  will  determine.  Included  are  also  the 
two  New  York  cases  alluded  to  in  supra,  I., 
which  take  a  different  ground,  and  also  hold  that 
the  conveyance  confers  a  title  to  the  land,  and 
not  a  mere  easement  or  privilege. 

Rights  of  burial  under  churches  or  In  public 
burying  grounds  are  peculiar,  and  are  so  far 
public  that  private  interests  In  them  are  sub- 
ject to  the  control  of  the  public  authorities  hav- 
ing charge  of  the  police  regulations ;  and,  where 
the  legislature  has  passed  an  act  providing  for 
the  removal  of  bodies  from  and  closing  up  the 
tombs  under  a  church,  the  officers  of  the  church, 
in  obedience  to,  and  by  authority  of,  such  act 
are  Justified  In  removing  the  bodies  and  remains 
interred  under  their  church,  as  therein  directed ; 
and  a  bill  by  the  descendants  of  the  original 
owners  of  the  tomb  to  prevent  them  from  so  do- 
ing will  be  dismissed.  Sohler  v.  Trinity  Church, 
109  Mass.  1. 

The  power  of  a  municipal  corporation  to  de- 
clare an  overilowlng  cemetery  In  the  heart  of  a 
large  city  inimical  to  the  health  of  a  community, 
and  therefore  a  nuisance,  Is  undoubted,  and  a 
lot  owner  In  such  cemetery,  although  holding  his 
title  to  his  lot  by  an  apparent  absolute  fee,  will 
be  remediless  to  prevent  such  action  on  the  part 
of  the  municipality ;  and  so,  where  a  municipal 
corporation  conveyed  lands  for  the  purpose  of  a 
cemetery,  with  a  covenant  for  quiet  enjoyment, 
and  afterwards,  by  virtue  of  an  act  of  the  leg- 
islature, passed  an  ordinance  prohibiting  the 
further  use  of  the  land  for  cemetery  purposes, 
this  was  not  a  oreach  of  the  covenant.  Brick 
Presby.  Church  v.  New  York,  5  Cow.  538 ;  Coates 
V.  New  York,  7  Cow.  585. 

Thereafter  Vice  Chancellor  McCoun  denied  a 
petition  to  sell  the  church  and  lands  of  the  same 
Brick  Presbyterian  Church  upon  the  objection  of 
a  lot  owner,  on  the  ground  that  the  deed  In  this 
case  and  the  lease  conferred  title  to  the  land, 
and  not  a  mere  easement  or  privilege  to  Inter 
the  dead,  and  that  It  made  no  difference  that  any 
further  Interments  were  prohibited  within  the 
vaults,  and  that  no  argument  drawn  from  that 
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circumstance  could  give  the  petttioDers  any 
right  to  resume  the  control  of  the  Taults,  to 
break  them  up,  or  desecrate  the  ground.  Re 
Brick  Presby.  Church,  3  Edw.  Ch.  155; 

And  the  case  was  referred  to  with  approba- 
tion, and  the  position  there  taken  confirmed,  by 
Chancellor  Sandford  in  Wlndt  t.  German  Re- 
formed Church,  4  Sandf.  Ch.  471. 

But  in  He  Reformed  presby.  Church,  7  How. 
Pr.  476,  where  the  terms  of  the  Instrument  un- 
der which  the  lot  owners  claim  a  right  of  burial 
were  that  the  corporation  "do  sell,  convey,  and 
confirm  unto  the  party  of  the  second  part,  his 
heirs  and  assigns,  forever,  to  be  used  for  the 
purpose  of  a  burial  place  only,  that  certain  piece 
of  ground,  etc.,"  it  was  held  that  the  proper 
construction  to  be  given  to  the  Instrument  was 
that  it  was  a  grant  of  the  use  of  the  lot  as  a 
place  of  burial  in  subordination  to  the  right  of 
the  corporation  In  the  soli  or  freehold,  and  that 
the  trustees  had  a  right,  upon  complying  with 
the  provisions  of  the  statute,  to  sell  the  property 
and  remove  the  remains  of  the  dead.  If  the  court 
should  deem  it  proper,  to  authorize  them  to  do 
so. 

In  Went  v.  Methodist  Protestant  Church,  80 
Hun,  266,  80  N.  Y.  Supp.  157,  Aflflrmed  In  150 


N.  y.  577,  44  N.  E.  1129,  it  was  held  that  everr 
owner  of  a  cemetery  lot  must  be  deemed  to  have- 
purchased  and  to  hold  It  for  the  sole  purpose  of 
using  it  as  a  place  of  burial,  and  was  bound  to- 
know  at  his  peril  that  It  might  become  offensive 
by  the  residence  of  many  people  in  its  vicinity, 
and  that  Its  use  must  yield  to  laws  for  the  sup- 
pression  of   nuisances.     That   every    cemetery- 
wlthln  or  near  large  cities  must  give  way  to  the 
advance  of  population  ;  that  Interments  must  ul- 
timately cease,  and  the  remains  of  the  dead  that 
are  capable  of  removal  must  be  reinterred  in 
new  grounds ;  and  tlvat  every  lot  owner  holds  his^ 
title  subject  to  that  contingency ;  and  no  condi- 
tion or  covenants  contained  in  deeds  appropriat- 
ing the  lands  to  particular  uses  can  prevent  the* 
legislature  from  declaring  such  use  unlawful, 
and  compelling  the  removal  of  all  bodies  from- 
the  grounds. 

The  last  case  evidently  sustains  the  position 
taken  by  the  former  supreme  court  in  Brick 
Presby.  Church  v.  New  York,  5  Cow.  538,  and 
Coates  V.  New  York.  7  Cow.  585,  8upra,  an* 
practically  but  effectually  overrules  Re  Brick 
Presby.  Church,  3  Edw.  Ch.  155,  and  Wlndt  v. 
German  Reformed  Church,  4  Sandf.  Ch.  471, 
supra.  P.  H.  V.. 
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William  J.  LATTA  et  aZ.,  Respts, 
(178  N.  Y.  525.) 

Olllcers    of    a    corporation    wlio    secure 
subscriptions    to    its   stock   by   fraud 

are  properly  Joined  in  an  equitable  suit 
against  the  corporation  to  enjoin  collection 
of  the  amount  unpaid,  and  to  secure  a  return 
of  what  has  been  paid  upon  the  subscription. 

(Oray,  J.,  dissenta.) 

(June  3,   1904.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  affirming  a  judg- 
ment of  a  Special  Term  for  New  York 
County  sustaining  a  demurrer  to  the  com- 
plaint in  an  action  brought  to  enjoin  the 
collection  of  the  amount  unpaid  on  a  stock 
subscription,  and  to  recover  back  sums  al- 
ready paid.      Reversed. 

The  fact-s  are  stated  in  the  opinion. 

Messrfi.  Niooll,  Anable,  ft  Lindsay,  for 
appellant : 

The  complaint  states  facts  sufficient  to 
constitute  a  cause  of  action  against  each  of 
the  respondents. 

Where  a  person  assumes  to  give  to  another 
information  concerning  his  pecuniary  condi- 

NoTK. — As  to  rescission  for  fraud  or  misrep- 
resentation in  procuring  subscription  to  stock, 
including  the  manner  of  relief,  see  note  to  Fear 
V.  Bartlett,  33  L.  R.  A.  721. 
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tion,  or  that  of  a  third  person,  for  the  pur- 
pose of* inducing  action  thereupon,  he  must 
disclose  all  the  facts  within  his  knowledge- 
relating  to  the  subject;  and,  if  he  does  not 
do  so,  and  the  suppression  gives  a  false 
color  and  meaning  to  what  he  has  said, 
there  is  actionable  fraud. 

Allen  V.  Addington,  7  Wend.  10;  Ward^ 
V.  Center  J  3  Johns.  271 ;  March  v.  First  Nat, 
Bank,  4t  Hun,  466,  Affirmed  in  64  N.  Y.  645 ; 
Viele  V.  Goss,  49  Barb.  96,  Affirmed  in  51 
N.  Y.  624;  Weioell  v.  Randall,  32  Minn.  171,. 
50  Am.  Rep.  662,  19  N.  W.  972;  Mallory 
V.  Leach,  35  Vt.  156,  82  Am.  Dec.  625. 

Promoters  of  a  company,  engaged  in  ob- 
taining subscriptions,  are  bound  to  make  to- 
those  from  whom  they  solicit  subscriptions 
a  full  and  complete  disclosure  of  all  ma- 
terial facts  affecting  the  enterprise. 

Brewster  v.  Hatch,  122  N.  Y.  349,  19  Am. 
St.  Rep.  498,  25  N.  E.  505;  Getty  v.  Devlin, 
54  N.  Y.  403;  Walker  v.  Anglo-American 
Mortg.  d  T.  Co,  72  Hun,  334,  25  N.  Y.  Supp. 
432 ;  Central  R.  Co.  v.  Kisch,  L.  R.  2  H.  L. 
99 ;  Virginia  Land  Co.  v.  Haupt,  90  Va.  533, 
44  Am.  St.  Rep.  939,  19  S.  E.  168;  Crump^ 
V.  United  States  Min.  Co.  7  Gratt.  352,  56^ 
Am.  Dec.  116. 

Statements  as  to  what  would  ordinarily 
be  matters  of  opinion,  if  they  are  made  in 
bad  faith,  with  intent  to  deceive,  will  be 
treated  as  statements  of  fact,  and  held  to- 
be  the  basis  for  a  claim  of  fraud. 

Simar  v.  Canaday,  53  N.  Y.  298,  13  Am. 
Rep.  523;  People  v.  Peckcns,  153  N.  Y.  576, 
47  N.  E.  883 ;  Weidner  v.  Phillips,  39  Hun,. 
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1 ;  White  V.  Loudon,  90  Hun,  218,  28  N.  Y. 
Supp.  610,  30  N.  Y.  Supp.  1136;  Upton  v. 
Vail,  6  Johns.  181,  5  Am.  Dec.  210;  Hickey 
y.  Morrell,  102  N.  Y.  454,  56  Am.  Rep.  824, 
7  N.  E.  321 ;  Obry  v.  Miller,  12  N.  Y.  S.  R. 
606;  Chamberlin  t.  Fuller,  69  Vt.  247,  9 
Ail.  832. 

In  fluch  an  action  for  rescission  it  is  not 
necessary  for  the  plaintiff  to  show  definite 
pecuniary  damage. 

Harlow  v.  La  Brum,  151  N.  Y.  278,  46  N. 
£.  869;  ISteuiort  v.  Lester,  49  Hun,  68,  1 
N.  Y.  Supp.  699 ;  Smith  v.  Countryman,  30 
N.  Y.  666;  Valton  v.  National  Fund  Life 
A88ur,  Co.  20  N.  Y.  32. 

An  action  on  the  case  for  deceit  will  lie, 
although  the  person  making  the  false  state- 
ments derived  no  benelit  from  them,  and  was 
not  in  collusion  with  one  who  did. 

Pasley  v.  Freeman,  3  T.  R.  51 ;  Upton  v. 
Vail,  6  Johns.  181,  6  Am.  Dec.  210;  Barney 
v.  Dewey,  13  Johns.  224,  7  Am.  Dec.  372; 
Hubbard  v.  BHgga,  31  N.  Y.  618;  Hubboll 
V.  Meige,  60  N.  Y.  480,  New  York  Land 
Improv,  Co,  v.  Chapman,  118  N.  Y.  288,  23 
N.  E.  187. 

In  those  cases  where  it  is  sought  to  re- 
cover of  directors  damages  which  a  person 
has  sustained  in  consequence  of  having 
been  induced  by  their  fraud  to  take  shares 
in  their  company,  the  courts  of  equity  ex- 
ercise a  jurisdiction  concurrent  with  that 
of  courts  of  law. 

Thomp.  Corp.  §  1483;  Cook,  Corp.  4th  ed. 
S  166 ;  Henderson  v.  Laoon,  L.  R.  6  Eq.  249 ; 
Ross  V.  Estates  Invest.  Co.  L.  R.  3  Eq.  122 ; 
Tyler  v.  Baaage,  143  U.  S.  79,  36  L.  ed.  82, 
12  Sup.  Ct.  Rep.  340;  Vreela/nd  v.  Hew 
Jersey  Stone  Co.  29  N.  J.  Eq.  188,  661; 
National  Trust  Co.  v.  Gleason,  77  N.  Y. 
400,  33  Am.  Rep.  632;  Davis  v.  Old  Col- 
ony R.  Co.  131  Mass.  268,  41  Am.  Rep. 
221;  Bosher  v.  Richmond  d  H.  Land  Co. 
89  Va.  466,  37  Am.  St.  Rep.  879,  16  S.  E. 
360 ;  Kmery  v.  Pease,  20  N.  Y.  62 ;  Wright 
Y.  Wright,  64  N.  Y.  437;  Porous  Plaster 
Co.  V.  Scabury,  43  Hun,  611;  Wetmore  v. 
Porter,  92  N.  Y.  76;  Mitchell  v.  Thome, 
134  N.  Y.  536,  30  Am.  St.  Rep.  699,  32  N. 
E.  10;  Phillips  v.  Wortendyke,  31  Hun,  192; 
Hedden  v.  Griffin,  136  Mass.  229,  49  Am. 
Rep.  26. 

Where  one  has  been  induced  to  contract  to 
buy  corporate  stock  and  pay  part  of  the 
price  upon  the  strength  of  false  statements 
by  a  corporate  agent,  the  latter  may  be 
joined  with  the  company  in  an  equity  action 
for  rescission,  and  decreed  to  refund  the 
money  so  paid. 

Cook,  Corp.  4th  ed.  §  156;  Tyler  v.  Sav- 
age, 143  U.  S.  98,  36  L.  ed.  90,  12  Sup.  Ct. 
Rep.  340;  Bosher  v.  Richmond  d  H.  Land 
Co.  89  Va.  462,  37  Am.  St.  Rep.  879,  16  S.  E. 
360 ;  Mahr  v.  Norwich  Union  F.  Ins.  Soc. ' 
67  L.  R.  A. 


127  N.  Y.  452,  28  N.  E.  391 ;  Derham  v.  Lee, 
87  N.  Y.  699 ;  Gray  v.  Fuller,  17  App.  Div, 
29,  44  N.  Y.  Supp.  883;  Bradley  v.  Bradley, 
165  N.  Y.  183,  58  N.  E.  887;  Bosworth  v. 
Allen,  168  N.  Y.  157,  55  L.  R.  A.  751,  85 
Am.  St.  Rep.  667,  61  N.  E.  163. 
.  Mr.  William,  J.  Fanning,  for  respond- 
ent Maloney: 

There  is  no  evidence  going  to  3how  that 
the  stock  was  not  worth  what  was  paid 
for  it. 

It  is  the  very  essence  of  the  action  of 
fraud  and  deceit  that  the  same  should  be 
accompanied  by  damage. 

Deobold  v.  Opper/nann,  111  N.  Y.  531,  2 
L.  R.  A.  644,  20  N.  Y.  S.  R.  81,  7  Am.  St. 
Rep.  760,  19  N.  E.  94;  Taylor  v.  Guest,  6» 
N.  Y.  266. 

The  complaint  fails  to  allege  any  damage,, 
or  facts  from  which  damage  may  be  pre- 
sumed. 

Seman  v.  Becar,  16  Misc.  616,  38  N.  Y. 
Supp.  69;  Thompson  v.  Gould,  16  Abb.  Pr. 
N.  S.  424;  Morton  v.  Chesley,  16  Misc.  172, 
37  N.  Y.  Supp.  1066. 

The  complaint,  taken  as  a  whole,  does  not 
state  facts  sufficient  to  constitute  a  cause 
of  action  for  deceit  against  the  individual 
defendants. 

Peek  V.  Gurney,  L.  R.  6  H.  L.  377 ;  Hub- 
bell  V.  Meigs,  60  N.  Y.  487 ;  Gordon  v.  But- 
ler, 106  U.  S.  658,  26  L.  ed.  1169;  Dawe  v. 
Morris,  149  Mass.  188,  4  L.  R.  A.  168,  14 
Am.  St.  Rep.  404,  21  N.  E.  313. 

Assuming  that  the  complaint  sets  forth 
but  one  cause  of  action,  plaintiff  has  at- 
tempted to  blend  therein  two  inconsistent 
remedies,  one  being  in  disaffirmance,  and  the 
other  in  affirmance,  of  the  contract. 

Yeamans  v.  Bell,  151  N.  Y.  230,  45  N.  E. 
562;  Rooms  v.  Jennings,  2  Misc.  257,  21 
N.  Y.  Supp.  938;  Bowen  v.  Mandeville,  9& 
N.  Y.  237;  Vail  v.  Reynolds,  118  N.  Y.  297, 
23  N.  E.  301;  Teall  v.  Syracuse,  32  Hun, 
332 ;  Hubbell  v.  Meigs,  50  N.  Y.  487 ;  Wiles^ 
V.  Suydam,  64  N.  Y.  175;  Seymour  v.  Lor- 
illardy  8  N.  Y.  Civ.  Proc.  Rep.  90;  Perkins^ 
V.  Slocum,  82  Hun,  366,  31  N.  Y.  Supp.  474; 
Stanton  v.  Missouri  P.  R.  Co.  15  N.  Y.  Civ. 
Proc.  Rep.  296,  2  N.  Y.  Supp.  298 ;  O'Brien 
v.  Fitzgerald,  143  N.  Y.  377,  38  N.  E.  371; 
Bosley  v.  National  Mach.  Co.  123  N.  Y.  560^ 
25   N.   E.   990. 

Messrs.  Butler,  Notman,  Joline,  ^ 
Mynderse,  for  respondent  Latta: 

The  causes  of  action  alleged  are  inconsist- 
ent. A  cause  of  action  for  a  rescission  of 
the  contract  and  recovery  of  the  amount 
paid  is  based  upon  a  disaffirmance  of  the 
transaction.  A  cause  of  action  for  the  re- 
covery of  damages  for  fraud  or  deceit  in 
inducing  the  making  of  a  contract  proceeds 
upon  an  affirmance  of  the  contract.  In  the 
one  case  the  plaintiff  must  offer  to  restore 


128 


New  Yobk  Coubt  of  Appeals. 


Juke, 


what  he  has  received;  in  the  other  case  he 
retains  what  he  receives,  and  recovers  his 
damages. 

Yeomans  v.  Bell,  151  N.  Y.  230,  45  N.  E. 
552. 

The  two  causes  of  action  do  not  affect  all 
the  parties  to  the  action. 

Stanton  v.  Missouri  P.  R.  Co.  15  N.  Y. 
Civ.  ProC.  Rep.  296,  2  N.  Y.  Supp.  298 ; 
Church  V.  Stanton,  9  N.  Y.  S.  R.  121; 
Nichols  V.  Drew,  94  N.  Y.  22;  Compton  v. 
Hughes,  38  Hun,  377 ;  Paulsen  v.  Van  Steen- 
hergh,  65  How.  Pr.  342;  House  v.  Cooper, 
30  Barb.  157 ;  Adams  v.  Stevens,  7  Misc.  468, 
27  N.  Y.  Supp.  993;  MoKemie  v.  Hatton, 
9  Misc.  16,  29  N.  Y.  Supp.  18;  OUn  v. 
Arendt,  35  x\pp.  Div.  629,  54  N.  Y.  Supp. 
820;  Goldmark  v.  Magnolia  Anti  Friction 
Metal  Co,  30  App.  Div.  580,  52  N.  Y.  Supp. 
446;  Hess  v.  Buffalo  d  N.  F.  R,  Co.  29 
Barb.  391;  Kelly  v.  Newman,  62  How.  Pr. 
166;  Pracht  v.  Riiter,  16  Jones  &  S.  609; 
Gray  v.  Rothschild,  112  N.  Y.  668,  19  N.  E. 
847;  Day  v.  Bank  of  State,  9  N.  Y.  Civ. 
Proc.  Rep.  51. 

Mr,  ArthtLT  H.  Van  Brunt  also  for 
respondent  Latta. 


!,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff,  upon  misrepresentations  made 
to  him  by  the  two  individual  defendants, — 
one  the  president  of  defendant  corporation, 
and  the  other  a  director  and  member  of  the 
executive  committee,  and  who  were  the 
chief  promoters  of  the  corporation, — ^was  in- 
duced to  subscribe  for  $500,000  worth  of 
stock.  Twenty  per  cent  ($100,000)  was 
called  for  by  the  corporation  and  paid  by 
plaintiff  before  he  became  aware  that  the 
representations  made  to  him  were  untrue. 
As  soon  as  the  discovery  was  made,  he 
brought  this  action  on  the  equity  side  of  the 
court  against  the  corporation  and  the  two 
officials  who  made  the  misrepresentations. 
He  seeks  to  have  the  subscription  adjudged 
void  and  canceled;  to  have  defendants  per- 
petiially  enjoined  from  asserting  the  validity 
oi  the  agreement,  and  from  bringing  or 
maintaining  any  action  at  law  or  in  equity 
based  thereon;  and  to  have  judgment 
against  the  individual  defendants,  as  well 
as  against  the  corporation,  for  the  $100,000 
paid,  with  interest.  Defendants  separately 
demur  to  the  complaint,  and  the  question 
presented  is  whether  an  action  can  be  main- 
tained in  equity  against  the  individual  de- 
fendants who  made  the  misrepresentations, 
as  well  as  the  corporation  receiving  the 
money. 

Our  attention  has  not  been  called  to  any 
precedent  In  this  state  for  such  an  action 
where  the  right  to  maintain  it  was  chal- 
lenged either  by  demurrer  or  suitable  objec- 
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tion  at  the  trial.  Bosley  v.  National  Maoh. 
Co.  123  N.  Y.  550,  25  N.  E.  990,  was  an 
action  in  equity  against  a  corporation  and 
its  president,  House,  to  obtain  rescission  of 
a  contract  of  subscription  for  stock,  for  an 
accounting,  and  for  payment  to  her  of  the 
balance  foimd  due.  Plaintiff  had  judgment 
at  special  term  rescinding  the  contract,  and 
awarding  her  a  judgment  against  both  de- 
fendants for  the  amoimt  foimd  due.  That 
judgment  was  affirmed  in  the  general  term 
and  this  court,  where  it  was  for  the  first 
time  insisted  that  there  was  no  equitable 
cause  of  action  against  defendant  House, 
and  that  the  only  relief  to  which  plaintiff 
was  entitled  against  him  was  a  money  judg- 
ment. The  court  says  (p.  557,  123  N.  Y., 
p.  992,  25  N.  E.) :  "We  are  inclined  to 
believe  that  this  claim  is  well  founded,  but 
the  defendant  House  cannot  avail  himself 
of  it  here,  as  there  is  no  exception  in  the 
record  upon  which  he  can  base  such  a  claim." 
That  case,  however,  is  authority  for  the 
maintenance  of  this  action  against  defendant 
corporation,  and  accords  with  the  opinion 
of  the  appellate  division  in  this  case,  which 
holds,  upon  reasoning  which  we  entirely  ap- 
prove, that  the  complaint  states  a  good 
cause  of  action  against  defendant  corpora- 
tion for  a  rescission  of  the  contract,  and  for 
judgment  against  it  canceling  the  subscrip- 
tion, and  awarding  to  plaintiff  $100,000  paid 
by  him,  with  interest.  That  court  was  of 
the  opinion,  however,  that  the  individual  de- 
fendants were  improperly  joined  in  the  ac- 
tion, and  the  intimation  in  Bosley's  Case, 
123  N.  Y.  560,  25  K.  E.  990,  is  in  the  same 
direction.  And  the  investigation  of  counsel 
and  our  own  research  have  not  brought  to 
our  attention  a  case  in  this  state  holding 
otherwise.  Indeed,  there  seems  to  be  no 
decision  bearing  directly  upon  the  question, 
one  way  or  the  other.  It  is  therefore  an 
open  question  for  consideration  in  this  court. 
As  we  have  seen,  the  action  will  lie  as 
brought  against  defendant  corporation,  and 
our  inquiry  must  be  whether  equity  should 
bring  in  the  individual  defendants  whose 
misrepresentations  have  compelled  plaintiff 
to  bring  the  suit  in  order  to  relieve  himself 
of  a  further  payment  of  $400,000,  and  to 
recover  the  $100,000  already  paid.  The  de- 
murrer of  the  individual  defendants  requires 
us  to  assume  that  the  facts  alleged  in  the 
complaint  are  true,  and  thus  we  are  advised 
that  the  statements  made  by  them  to  plain- 
tiff were  of  such  a  character  as  to  entitle 
him  to  have  his  subscription  canceled  on  the 
ground  of  fraud.  That  being  so,  it  is  clear 
that,  upon  the  facts  stated  in  the  complaint, 
plaintiff  would  be  entitled  to  judgment 
against  the  individual  defendants  in  an  ac- 
tion at  law  for  damages  for  their  fraud.  It 
is  true,  defendant  corporation  received  the 
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$100,000,  and  not  the  individual  defendants, 
but  they  oould  not  escape  in  an  action  at 
law  a  judgment  for  such  damages  as  plain- 
tiff sustained,  for  it  is  well  settled  in  this 
state  that  recovery  may  be  had  of  a  party 
in  such  a  case,  althoiigh  he  received  no  ben- 
efit from  the  transaction.  Huh  bard  v. 
Briggs,  31  N.  Y.  518;  Hubhell  v.  Meiga, 
50  N.  Y.  480;  Schtnenk  v.  Naylor,  102  N.  Y. 
683,  7  N.  E.  788;  N^  York  Land  Improv. 
Co.  V.  Chapman,  118  N.  Y.  288,  23  N.  E. 
187.  And  it  is  held  in  Massachusetts  that 
upon  a  rescission  of  a  contract  the  aggrieved 
party  may  recover  as  his  damage,  from  the 
agent  making  the  misrepresentations  induc- 
ing the  contract,  the  money  paid  the  prin- 
cipal, which  in  that  case  was  &  corporation. 
The  court  says  in  part :  "We  are  of  opinion 
that,  under  these  circumstances,  he  has  a 
right  to  recover  damages  of  the  defendant 
to  an  amount  which  will  put  him  in  the 
same  position  as  if  the  fraud  had  not  been 
practised  on  him.  As  a  consequence  of  the 
fraud,  he  has  paid  out  a  siun  of  money  as  a 
premium  for  which  he  has  got  nothing.  We 
think  he  is  entitled  to  recover  it  of  the  de- 
fendant. The  contention  of  the  defendant 
that  the  cancelation  of  the  policy  was  the 
cause  of  the  loss  of  the  premium  paid  seems 
to  us  to  be  a  refinement  which  leads  to  un- 
just results.  ...  To  hold  as  the  de- 
fendant claims  would  be  to  deprive  the  plain- 
tiff  of  his  right  of  election  for  the  benefit  of 
the  defendant."  Hedden  v.  Griffin,  136 
Mass.  229,  232,  49  Am.  Rep.  25.  So,  if 
plaintiff  had  brought  this  action  against  the 
corporation  alone,  and  obtained  a  judgment 
canceling  the  contract  and  awarding  him 
the  $100,000  advanced,  with  interest,  and 
he  should  have  failed  to  collect  from  the  cor- 
poration by  reason  of  its  lack  of  assets,  he 
could  undoubtedly  have  collected  the  balance 
unpaid  in  an  action  at  law  against  the  offi- 
cers whose  fraudulent  representations  had 
induced  the  contract.  That  being  so,  it  is 
dear  that  a  multiplicity  of  actions  would  be 
avoided,  and  a  greater  certainty  of  collec- 
tion would  result  in  an  action  such  as  this, 
where,  all  the  parties  being  before  the  court, 
— those  guilty  of  the  fraud  as  well  as  the 
direct  beneficiary  of  the  fraud, — the  court 
could  enjoin  actions  by  the  corporation  for 
the  balance  of  the  subscription,  cancel  the 
subscription,  and  give  plaintiff  judgment 
against  all  the  defendants  for  the  amount 
paid,  directing  collection  so  far  as  possible 
out  of  the  corporation;  the  balance,  if  any, 
to  be  collected  from  the  individual  defend- 
ants. Such  a  decree  would  likely  secure  the 
co-operation  of  defendant  officers  towards 
efforts  on  the  part  of  the  corporation  to 
satisfy  the  judgment  in  order  to  reduce  a6 
far  as  possible  the  siuns  they  would  be  per- 
sonally obliged  to  pay.  And  such  effort  on 
«7  L.  R.  A- 


9 


their  part  it  is  but  just  that  an  unfortu- 
nately defrauded  plaintiff  should  have. 
Again,  it  would  more  promptly,  if  not  more 
certainly,  restore  to  the  party  injured  his 
own,  for  recovery  would  necessarily  be  much 
delayed  by  procedure  requiring  him  to  ex- 
haust his  remedy  against  the  corporation 
before  bringing  action  against  the  persons 
actually  guilty  of  the  fraud.  It  is  a  favor- 
ite object  of  equity  to  prevent  multiplicity 
of  suits.  And  the  question  presented  to  a 
court  of  equity  when  that  doctrine  is  invoked 
is  ''whether  there  is  a  sufficient  common 
l)ond  among  the  body  of  similarly  situated 
persons  on  the  one  side  of  the  controversy 
to  authorize  the  court  to  interfere  and  give 
complete  relief  to  them  or  against  them  all 
in  one  proceeding,  and  thus  avoid  a  multi- 
plicity of  suits."  1  Pom.  £q.  Jur.  §  257, 
note.  Under  this  head,  Chancellor  Kent 
says  in  Brinkerhoff  v.  Brovm,  6  Johns.  Ch. 
139,  157:  *'A  bill  against  several  persons 
must  relate  to  matters  of  the  same  nature, 
and  having  a  connection  with  each  other, 
and  in  which  all  the  defendants  are  more  or 
less  concerned,  though  their  rights  in  respect 
to  the  general  subject  of  the  case  may  be 
distinct."  Pomeroy  says  (1  Pom.  Eq.  Jur. 
§  180) :  "The  fact  that  there  is  a  legal  rem- 
edy is  not  the  criterion.  That  legal  remedy, 
both  in  respect  to  its  final  relief  and  its 
modes  of  obtaining  the  relief,  must  be  as 
efficient  as  the  remedy  which  equity  would 
confer  under  the  same  circumstances,  or  else 
bhe  concurrent  jurisdiction  attaches."  It 
must  be  obvious  that  the  relief  afforded  by 
a  suit  such  as  plaintiff  has  brought  would 
be  more  prompt,  and  therefore  more  efficient, 
to  right  the  wrong  done  to  a  plaintiff  by  a 
corporation  and  its  officers  and  agents,  as 
in  this  case. 

This  subject  has  received  consideration  in. 
1  Cook  on  Corporations,  4th  ed.  §  156,  where 
the  author  says:  '*The  complainant  in  a  bill 
in  equity  to  set  aside  a  subscription  ob- 
tained by  fraud  cannot  sue  in  behalf  of  him- 
self and  others  who  may  wish  to  come  in. 
But  several  subscribers,  defrauded  in  the 
same  way,  may  join  in  the  bill  as  cocom- 
plainants.  Fraudulent  intent  need  not  be 
proved.  Scienter  is  not  the  essence  of  the 
action.  .  .  .  The  corporation  is  to  be  a 
defendant,  and,  if  merely  a  cancelation  of 
the  subscription  and  an  injimction  against 
suits  at  law  are  sought,  the  corporation,  it 
seems,  may  be  the  sole  defendant.  A  court 
of  equity  in  these  actions  will  give  complete 
relief  by  decreeing  that  the  directors  guilty 
of  the  fraud  shall  refund  to  the  subscriber 
payments  made  by  him  before  discovering 
the  fraud.  I'his  relief  dispenses  with  an 
action  at  law  for  damages  for  deceit,  and, 
when  sought  for  in  the  bill  in  equity,  the 
guilty  directors  must  be  made  parties."     In 
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2  Thompson  on  Corporations,  §  1483,  it  is 
said:  "It  is  clear  upon  authority  that,  in 
those  cases  where  it  is  sought  to  recover  of 
directors  dama^fes  which  a  person  has  sus- 
tained in  consequence  of  having  been  induced 
by  their  fraud  to  take  shares  in  their  com- 
pany, the  courts  of  equity  exercise  a  juris- 
diction concurrent  with  that  of  the  courts 
of  law.  Hence  the  fact  that  a  person  de- 
frauded in  this  manner  has  a  remedy  at  law 
does  not  oust  the  jurisdiction  of  equity  to 
afford  him  relief."  And  in  §  1484  the  same 
author  says:  "The  only  advantage  of  going 
into  equity  with  such  a  suit  seems  to  be  to 
obtain  a  more  ample  remedy.  In  an  action 
at  law  for  deceit  the  plaintiff  can  only  re- 
cover the  damages  he  has  suffered,  but  in 
equity  he  may  claim  (1)  a  cancelation  of 
his  subscription;  (2)  a  decree  against  the 
directors  jointly  and  severally  for  the  repay- 
ment to  him  of  all  the  moneys  paid  for  the 
shares;  and  (3)  an  injunction  against  fu- 
ture calls.  To  such  a  suit,  of  course,  the 
corporation  is  a  party.''  In  England  the 
court  of  equity  has  applied  the  rule  stated 
by  both  Cook  and  Thompson  in  a  number  of 
cases.  Henderson  v.  Laoon,  L.  R.  5  Eq.  249, 
is  an  action  in  equity  against  a  corporation 
and  five  of  its  directors  to  cancel  for  fraud 
a  subscription  to  its  stock,  and  secure  the 
return  of  £100  paid  upon  it.  The  court 
says  (p.  261) :  *'Any  representations  made 
by  the  agents  of  a  company  which  form  the 
foundation  of  a  contract  between  that  com- 
pany and  a  third  person — those  misrepresen- 
tations lying  at  the  root  of  the  contract — 
will  entitle  the  other  party  to  avoid  the  con- 
tract, and  the  company  must  in  that  sense 
take  upon  themselves  the  consequences  of 
the  misrepresentations  of  their  agents.  The 
contract  must  be  annulled.  The  position 
of  the  agents  themselves,  who  make  the  mis- 
representations, is  different.  ...  If  you 
are  to  make  them  personally  liable  for  the 
consequences  of  their  misrepresentations, 
not  they,  but  the  party  for  whom  they  con- 
tracted, pocketing  the  proceeds, — as  in  this 
instance  the  company,  for  whom  the  direct- 
ors may  be  taken  to  be  acting  as  agents, — 
you  must  fix  them  also  with  a  guilty  knowl- 
edge of  the  misrepresentation  which  is  com- 
municated to  the  person  who  is  to  be  led  into 
the  contract."  The  court,  after  examining 
the  facts,  and  reaching  the  conclusion  that 
such  knowledge  existed  on  the  part  of  the 
directors,  says  further  (p.  262) :  "The 
plaintiff  is  therefore  entitled  to  a  decree  for 
the  repayment  of  the  £100  from  the  direct- 
ors personally.  Further  than  that,  he  is 
entitled  to  an  injunction  restraining  the  con- 
tinuance of  the  proceedings  at  law.  He  is 
also  entitled  to  a  declaration  that  the  com- 
pany, being  now  in  liquidation,  are  bound 
to  repay  to  him  this  £100,  and  to  an  injunc- 
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tion  restraining  them  from  proceeding  on 
the  judgment,  and  also  from  proceeding 
against  him  in  respect  of  any  further  calls.'' 
in  Ro88  V.  Estates  Invest,  Co,  L.  R.  3  Eq. 
122,  plaintiff  filed  a  bill  to  set  aside  an  allot- 
ment of  shares  to  him  on  the  ground  of 
fraudulent  misrepresentations  contained  in 
the  prospectus.  The  court  holds  that  there 
had  been  such  an  amount  of  misrepresenta- 
tion by  the  directors  and  other  authorized 
agents,  for  whose  statements  —  having 
adopted  and  had  the  benefit  of  them — they 
were  responsible,  that  any  contract  to  take 
shares  entered  into  on  the  faith  of  the  pros- 
pectus must  be  set  aside.  The  mandate  of 
the  decree  in  that  case  is  ( p.  139 ) :  "Direct 
the  defendants  to  repay  the  deposit  of  £10 
paid  by  plaintiff  for  the  shares,  and  defend- 
ants,-the  directors,  to  cause  the  plaintiff's 
name  to  be  removed  from  the  register."  Ab 
injimction  against  suits  on  the  subscription 
is  also  granted,  and  it  is  directed  that  all 
the  defendants  pay  the  costs.  Kent  v.  Free- 
hold Land  d  Brickmaktng  Co.  L.  R.  4  Eq. 
588,  was  a  suit  against  the  corporation,  cer- 
tain directors,  and  a  promoter  to  cancel  a 
subscription  for  stodc,  and  recover  back 
moneys  already  paid  thereon.  The  court, 
after  reaching  the  conclusion  that  plaintiff's 
subscription  was  induced  through  fraudu- 
lent representations  says  (p.  601 ) :  "The 
plaintiff  seeks  relief  against  them  all,  and 
against  them  all  he  is  entitled  to  relief,  for 
Spargo,  though  not  a  director,  concurred  in 
the  acts  of  the  directors.  The  decree  will 
be  that  the  plaintiff's  name  be  removed  from 
the  list  of  shareholders;  for  an  account  of 
what  moneys  have  been  paid  by  him  to  the 
company,  and  of  what  sums  he  has  received, 
with  interest  on  both  sides,  at  5  per  cent; 
then  that  the  balance  be  paid  to  the  plain- 
tiff, and  that  the  defendants  pay  the  costs 
of  the  suit,  with  an  injunction  to  stay  the 
action."  These  authorities  were  cited  with 
approval  in  Vreeland  v.  Neto  Jersey  Stone 
Co.  29  N.  J.  Eq.  188,  196.  The  vice  chan- 
cellor says:  "These  cases,  in  my  opinion, 
declare  the  correct  rule.  All  who  get  gain 
by  fraud  must  bear  the  legal  consequences  of 
the  wrong  they  do."  That  was  a  suit  to  set 
aside  complainant's  contract  to  take  100 
shares  of  the  stock  of  the  corporation,  and 
to  recover  the  amount  paid  under  it,  on  the 
ground  that  it  was  induced  by  wilful  mis- 
representation. It  appeared  that  the  de- 
fendants constituted  the  whole  proprietor- 
ship of  the  corporation,  so  that,  while  the 
payment  was  to  the  corporation,  they  neces- 
sarily received  the  entire  benefit  of  it;  but 
the  principle  applied  is  not  different  on  that 
account,  and  the  court  rested  its  entire  ar- 
gument on  the  English  cases  cited  supra, 
and  the  doctrine  therein  asserted.  That 
case  was  subsequently  unanimously  affirmed. 
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without  opinion  by  the  court  of  errors  and 
appeals.     29  N.  J.  Eq.  651. 

Bosher  v.  Richmond  d  H.  Land  Co,  89  Va. 
455,  37  Am.  St.  Rep.  879,  16  S.  E.  360,  is  a 
suit  in  equity  against  a  corporation  and  cer- 
tain promoters  to  rescind  for  fraud  a  sub- 
scription contract^  and  obtain  repayment  of 
the  sums  paid  under  it.  The  principal  point 
discussed  is  whether  several  stockholders 
jointly  defrauded  may  join  in  such  an  ac- 
tion. The  court  says  (p.  462,  89  Va.,  884, 
7  Am.  St.  Rep.  p.  362,  16  S.  E.) :  "A  court 
of  equity  in  these  actions  will  give  complete 
relief  by  decreeing  that  the  directors  guilty 
of  the  fraud  shall  refund  to  the  subscriber 
payments  made  by  .him  before  discovery  of 
the  fraud.  This  relief  dispenses  with  an  ac- 
tion at  law  for  damages  for  deceit,  and, 
when  sought  for  in  a  bill  in  equity,  the 
guilty  directors  must  be  made  parties,  and 
the  bill  is  not  multifarious  by  reason  of  its 
blending  prayers  for  these  various  kinds  of 
relief." 

In  Tyler  v.  Savage,  143  U.  S.  79,  36  L.  ed. 
82,  12  Sup.  Ct.  Rep.  340,  suit  is  brought  by 
a  creditor  of  a  Virginia  corporation,  in  be- 
half of  herself  and  other  creditors,  against 
the  company,  its  president,  Tyler,  and  cer- 
tain directors  and  other  persons.  Plain- 
tiffs claim  is  based  upon  a  payment  of  $10,- 
000  for  stock  of  the  company,  induced  by  al- 
lied fraudulent  misstatements  by  T^ler. 
The  bill  alleged  that  Tyler  personally,  as 
well  as  the  company,  was  liable  to  repay  the 
$10,000.  The  decree  stated  "that  the 
defendant  John  Tyler,  individually,  and 
the  remaining  assets  of  the  Virginia 
Oil  Company,  are  liable  to  the  plain- 
tiff, Sarah  C.  Savage,  for  the  sum  of 
$10,000  paid  by  her  into  the  treasury  of  the 
company  at  the  instance  of  the  said  John 
Tyler."  P.  00,  143  U.  S.,  p.  88,  36  L.  ed., 
and  p.  344,  12  Sup.  Ct.  Rep.  The  Supreme 
Court  aiGrming  the  decree,  says  (pp.  97,  98, 
143  U.  S.  pp.  89,  90,  36  L.  ed.,  and  pp.  345, 
340,  12  Sup.  Ct.  Rep.) :  "The  averment  of 
the  bill  that  the  $10,000  was  justly  due  to 
the  plaintiff  by  Tyler  and  the  company,  be- 
cause that  simi  was  unlawfully  obtained 
from  her  by  misrepresentations  of  the  af- 
fairs of  the  company  by  Tyler,  who  was  its 
president  and  duly  authorized  agent,  and  be- 
cause that  sum  went  into  the  treasury  of, 
and  was  expended  by,  the  company,  is  a  dis- 
tinct allegation  that  the  $10,000  was  justly 
due  to  her  by  Tyler.  .  .  .  The  relief 
agaiuKt  I'yler  was  properly  granted  under 
the  prayer  of  the  bill  for  general  relief.  It 
was  consonant  with  the  facts  set  out  in  the 
bill  as  a  gi'oimd  of  relief  against  Tyler  per- 
sonally, and  it  was  relief  agreeable  to  the 
case  made  by  the  bill." 

These    decisions    seem    to    us    so    well 
grounded  in  reason  as  to  justify  a  court  of 
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equity,  invoked  to  cancel  a  subscription  for 
stock  on  the  ground  of  fraud,  and  enjoin 
further  calls  for  payment  and  the  prosecu- 
tion of  actions  thereon,  in  bringing  in  the 
officers  and  agents  of  the  corporation  who 
were  personally  guilty  of  making  the  mis- 
representations constituting  the  fraud,  so 
that  plaintiff  may  have  complete  relief  in 
one  action  against  both  the  corporation  and 
the  persons  guilty  of  the  fraud. 

The  judgments  of  the  Appellate  Division 
and  of  the  Special  Term  should  he  reversed, 
and  defendants  permitted  to  answer  within 
twenty  days,  on  payment  of  the  costs  in  all 
courts. 

Bartlett,  Martin,  Vann,  Cnllen,  and 
Werner,  J  J.,  concur.     Gray,  J.,  dissents. 


PEOPLE  of  the  State  of  New  York,  Respt., 

V. 

George  E.  MILLS,  Appt. 
(178  N.  Y.  274.) 

1.  A  district  attorney,  even  frhen  «ct- 
tnar  "by  permission  of  a  Jndare  of  tlte 
court,  baa  no  authority  to  consent  to 
tbe  remo-val  of  indictments  from  tlte 
conrt  records*  so  as  to  relieve  one  who  re- 
moves them  with  his  consent  with  intent  to 
destroy  them  from  liability  to  prosecution  un- 
der the  provisions  of  the  statute  which  make 
their  wilful  and  unlawful  removal  criminal 
and  their  unlawful  appropriation  grand  lar- 
ceny. 

2.  Taklnar  np  conrt-  records  front  tlie 
place  Trltere  tbey  ha-ve  been  laid,  and 
frallclnflr  afray  fritli  tltent  with  intent  to 
destroy  them,  are  overt  acts  which  render  one 
guilty  under  a  statute  making  the  unlawful 
removal  of  such  records  a  crime,  although 
they  were  taken  from  a  place  where  they  had 
been  placed  by  authority  of  the  district  at- 
torney for  the  purpose  of  detecting  defend- 
ant in  the  commission  of  the  crime. 

3.  One  wbo  proposes  a  scheme,  and 
pnts  in  ntotion  the  forces  by  -vrhlch 
conrt  records  are  remo-ved  from  the 
flies  for  the  purpose  of  destroying  them,  is 
guilty  as  principal  throughout  the  transac- 
tion, although  the  papers  are  actually  re- 
moved by  the  district  attorney  under  permis- 
sion of  a  Judge  of  the  court,  and  placed  in  the 
custody  of  a  public  officer  for  delivery  to  the 
one  who  wishes  them. 

(O'Brien  and  Bartlett,  J  J.,  dissent. y 
(April   26,    1004.) 


Note. — For  effect  of  instigation  or  consent  to 
crime  when  given  for  purpose  of  discovering 
criminals  as  defense  to  prosecution,  see  also,  in 
this  series,  Connor  v.  People,  25  L.  R.  A.  341, 
and  note;  Com.  v.  Holllster,  25  L.  R.  A.  349 ; 
Love  V.  People,  32  L.  R.  A.  139 ;  People  v.  Gil- 
man,  46  L.  R.  A.  218 ;  and  State  v.  Abley,  46  L. 
R.  A.  862. 


189 


New  York  Ooubt  or  Appeals. 


Apii.. 


APPEAL  by  defendant  from  Cb  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  affirming  a 
judgment  of  a  Trial  Term  for  New  York 
County  convicting  him  of  an  attempt  to  de- 
stroy court  records  contrary  to  the  pro- 
visions of  the  statute.    Affirmed, 


Statement  by  Vaaa,  J.: 

The  indictment  against  the  defendant 
t!ontains  two  counts,  each  charging  an  at- 
tempt to  violate  a  distinct  section  of  the 
Penal  Code ;  the  first  being  founded  on  §  94, 
and  the  second  on  $  531.  The  facts  appear* 
ing  on  the  trial,  as  well  stated  by  the  appel- 
late division,  are  as  follows: 

Richard  C.  Flower  was  a  physician,  and 
was  also  engaged  in  promoting  certain  min- 
ing interests.  In  connection  with  such  en- 
terprise he  was  indicted  under  six  different 
indictments  for  alleged  larcenies,  and  was 
also  suspected  of  being  implicated  in  the 
suspicious  death  of  one  Hagaman,  which 
case  the  district  attorney  was  investigating 
shortly  prior  to  the  offenses  charged  in  the 
present  indictment.  Francis  P.  Garvan,  an 
assistant  district  attorney  of  the  county  of 
New  York,  had  special  charge  of  the  prose- 
cution of  the  indictments  against  Flower, 
and  also  of  the  investigation  of  the  death  of 
Hagaman.  The  defendant  was  a  lawyer,  en- 
gaged in  the  practice  of  his  profession  in 
the  city  of  New  York,  with  a  son  of  Rich- 
ard C.  Flower,  and  he  was  also  interested 
in  various  mining  companies  in  connection 
with  Dr.  Flower  and  Andrew  D.  Meloy  and 
others  at  the  time'  when  the  indictments 
were  found  against  Flower,  and  when  he 
was  being  otherwise  investigated,  and  he 
took  a  very  lively  interest  in  Dr.  Flower's 
behalf. 

It  appeared  from  the  testimony  of  Meloy: 
That  he  was  president  and  a  memoer  of  the 
board  of  directors  of  the  Lone  Pine  Mining 
Company,  of  which  board  the  defendant  was 
a  member.  That  on  Saturday,  March  28, 
1903,  at  a  directors'  meeting  of  this  mining 
company,  the  defendant  called  attention  to 
the  prosecution  against  Dr.  Flower,  and 
stated  that  it  was  having  a  bad  effect  upon 
the  company.  That  he  thought  Garvan  was 
persecuting  Flower.  That  the  ends  of  jus- 
tice were  not  being  promoted,  and  he  ex- 
pressed a  wish  that  the  directors  should 
pass  some  resolution  asking  Garvan  or  the 
district  attorney's  office  to  discontinue  the 
attack  upon  Flower.  Such  resolution,  how- 
ever, was  neither  adopted  nor  offered.  On 
the  next  day  Meloy  testified  that  he  received 
a  telephone  message  from  the  defendant, 
asking  him  to  meet  him  on  Riverside  drive, 
about  Eighty-fifth  or  Eighty-sixth  streets. 
That  he  met  him  there  alone;  had  a  conver- 
sation with  him,  in  which  he  spoke  of  Flow- 
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er's  increasing  difficulties,  about  his  counsel, 
what  they  had  done,  and  what  his  anxieties 
and  fears  were.  He  discussed  Garvan  and 
the  latter's  attitude  to  the  cajse,  and  asked 
Meloy  if  he  would  not  make  an  engagement 
with  Garvan  so  that  the  defendant  could 
see  and  have  a  talk  with  him,  and  see  if  the 
prosecutions  could  not  be  stopped ;  and  there 
was  some  conversation  about  the  money 
which  had  been  paid  for  counsel,  and  that, 
if  it  were  given  to  Garvan,  it  would  accom- 
plish greater  results.  The  defendant  finally 
said :  **  *1  will  not  give  Hart  any  money,  or 
any  lawyer.  ...  I  know  the  head  of 
this  thing,  and  I  am  going  to  give  what 
money  I  give  to  Garv«ui.  .  .  .What  I 
want  to  do  is  to  get  in  contact  with  Gar- 
van, and  I  want  you  to  do  it  for  me.' 
.  .  .  When  he  said  he  wanted  to  get  in 
contact,  I  asked  him  if  he  knew  what  he 
was  doing, — ^what  he  was  about.  He  said  he 
thought  he  did.  Then  I  said  the  same  gen- 
eral remark, — *Be  careful.'  At  the  end  of 
the  conversation  I  left  Mr.  Mills,  and  stated 
I  would  see  Mr.  Garvan  the  next  day,  and 
make  an  engagement."  Meloy  further  testi- 
fied that  he  asked  the  defendant  why  he  did 
not  get  in  touch  with  Garvan  himself,  and 
in  reply  the  defendant  stated,  in  substance, 
"that  if  he  came  himself,  Mr.  Garvan  would 
be  afraid,  but  that  you  could  arrange  it  for 
him."  Meloy  then  parted  from  the  defend- 
ant with  the  understanding  that  he  was  to 
see  Garvan,  and  make  an  appointment  for 
him  the  next  day.  Meloy,  however,  took  an 
entirely  different  course.  The  next  day  he 
consulted  with  his  own  counsel,  telling  him 
what  had  occurred.  Thereupon  his  counsel 
and  himself  interviewed  Garvan  over  the 
telephone,  with  the  result  that  the  three  had 
a  meeting  in  the  afternoon,  and  the  whole 
matter  of  the  conversation  was  stated  to 
Garvan,  after  which  Mr.  Jerome,  the  district 
attorney,  was  brought  into  the  conference, 
and  informed  of  what  had  taken  place. 
Jerome  testified  that  on  the  next  day  after 
the  conference  he  communicated  with  De- 
tective Sergeant  Brindley,  and  gave  him  di- 
rections concerning  the  case,  as  a  result  of 
which  he  was  to  put  himself  into  communi- 
cation with  the  defendant  for  the  purpose  of 
detecting  him  in  the  commission  of  any 
crime  which  he  might  commit  or  attempt  to 
commit.  Meloy  had  no  communication  with 
Brindley,  but  the  latter  called  him  up  on 
the  telephone  for  the  purpose  of  making  ar> 
rangements  by  which  he  could  meet  the  de- 
fendant. Meloy  then  saw  the  defendant, 
and  informed  him  that  he  had  seen  Garvan 
and  made  arrangements  for  him  to  meet 
Garvan's  wardman,  Brindley.  The  defendant 
demurred  to  this,  stating  that  he  wanted 
to  meet  Garvan.  Meloy  told  him  that  Gar- 
van  would  not  do  business  with  him  directly. 
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but  that  he  would  have  to  do  it  with  Brind- 
ley,  and  thereupon  the  defendant  consented 
to  see  him;  and  Meloy,  in  the  defendant's 
presence,  called  up  Brindley  by  telephone 
at  the  district  attorney's  office,  and  told 
him  that  the  defendant  would  meet  him. 
As  a  result  of  this,  the  defendant  and  Brind- 
ley met  in  the  afternoon  in  Haan's  restau- 
rant, No.  11  Park  Row,  in  the  city  of  New 
York.  After  identifying  each  other,  they 
went  into  one  of  the  booths,  when  Mills 
stated  that  he  had  been  instructed  by  Dr. 
Flower  to  have  an  interview  with  Garvan 
about  the  disposition  of  the  charges  against 
Flower.  Brindley  informed  him  that  it  was 
impossible  for  him  to  see  Garvan,  and  de- 
fendant said:  "Well,  Dr.  Flower  is  anxious 
for  me  to  talk  to  Garvan,  and  I  do  not  see 
why  he  does  not  want  to  talk  to  me  just  as 
lawyer  to  lawyer.  That  would  be  all  right." 
And  when  informed  that  this  was  impossible, 
he  said:  "Well,  if  you  can  assure  me  that 
you  will  fulfil  any  contract  or  proposition 
that  I  make  to  you  I  am  willing  to  talk 
with  you."  After  some  further  conversa- 
tion defendant  stated:  "That  Dr.  Flower 
waa  a  fool  to  have  let  the  matter  go  as  far 
as  it  did,  as  the  opportunity  was  presented 
to  him  when  Mr.  Garvan  had  him  in  his 
office  for  examination  in  the  Hagaman  mat- 
ter; that  this  was  his  time  for  to  make  a  set- 
tlement, instead  of  fighting  it  out ;  and  that 
now  he  has  engaged  high-priced  counsel,  who 
would  drag  the  case  out  so  as  to  justify  a 
large  fee.  ...  He  would  go  to  the  foun- 
tain head  and  settle  the  case.  I  asked  him 
then,  'Well,  what  is  it  you  want  us  to  do?' 
He  says,  'Well,  these  indictments  that  have 
been  found  against  Dr.  Flower,  you  can 
withdraw  them  and  misplace  them,  lose 
them,  or  dispose  of  them  in  some  way,  or 
Mr.  Garvan  could  go  into  court,  and  permit 
him  to  go  into  court  on  a  demurrer,  and 
have  the  indictments  quashed.'  I  told  him 
that  I  would  see  Mr.  Garvan,  and  submit 
this  to  him,  and  let  him  know.  He  then 
said,  'Well,  Mr.  Garvan  ought  to  be  satis- 
fied with  this.  Tlie  matter  is  not  worth  as 
much  money  now  as  it  would  have  been  to 
us  if  it  had  been  disposed  of  before  indi/?t- 
ment  and  all  of  this  publicity.  Dr.  Flow- 
er's business  has  suflfered  verv  much  from 
this,  and,  of  course,  it  is  not  worth  the 
money  it  would  have  been  before  the  pub- 
licity.' He  said  that  as  to  the  Hagaman 
matter  'Mr.  Garvan  could  say  that,  after 
thorough  examination  of  witnesses,  and  the 
autopsy,  and  the  examination  of  the  report 
of  the  physician  and  chemist,  he  had  come 
to  the  conclusion  that  the  death  of  Mr. 
Hagaman  was  caused  by  natural  causes,  and 
that  this  would  relieve  both  Dr.  Flower 
and  his  client,  Mrs.  Hagaman, — that  is, 
Mills's  client, — of  this  notoriety.'  .  .  . 
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He  said  he  would  have  to  see  Dr.  Flower  so 
as  to  make  the  arrangements  for  the  money ; 
that  Dr.  Flower  is  an  old  bird  at  this  game : 
has  had  twenty  years'  experience,  and  would 
be  very  particular  about  arranging  these 
matters."  After  arranging  that  the  defend- 
ant should  be  known  thereafter  as  McOhes- 
ney,  the  parties  separated.  This  conversa- 
tion was  repeated  by  Brindley  to  Jerome, 
and  thereupon  Jerome  applied  to  "a  judge 
of"  the  court  having  the  custody  of  the  in- 
dictments, explaining  how  he  desired  to  use 
them,  without,  however,  mentioning  any 
name,  and  the  "judge"  'permitted  them  to  be 
taken  from  the  files  of  the  office,  and  Jerome 
delivered  them  to  Brindley.  In  the  after- 
noon of  the  next  day  the  defendant  tele- 
phoned Brindley  at  the  district  attorney's 
office  that  everything  was  all  right;  that  he 
had  seen  Dr.  Flower,  and  "that  it  would  be 
a  go."  At  12  o'clock  of  that  day  Brindley 
and  the  defendant  again  met  at  Haan's  res- 
taurant, when  the  defendant  asked,  "  'As  to 
those  indictments,  what  have  you  done?'  I 
says,  'Well,  pursuant  to  your  suggestion  of 
yesterday  about  these  indictments,  I  have 
inquired  as  to  what  effect  it  would  have, 
and  find  that  there  are  copies  in  the  dis- 
trict attorney's  office  of  these  indictments.' 
He  says :  'Yes,  that  is  right.  By  taking  these 
indictments — the  originals — the  copies  could 
be  made  demurrable,  and  Mr.  Garvan  could 
go  into  court,  and  with  all  apparent  good 
faith  fight  our  motion  to  demur  on  those 
indictments,  and,  of  course,  the  judge  would 
decide  against  him.'  He  says,  'But  how  do 
we  know  as  to  your  good  faith  in  those  other 
matters  that  may  come  up  in  the  future?* 
'Well,'  I  says,  'You  would  have  possession  of 
the  indictments  then,  and  that  would  be 
evidence  of  good  faith  on  our  part.'  He 
says,  *Ye«*,  but  I  do  not  want  those  indict- 
ments. I  will  take  them  from  you, — ^buy 
them, — and  would  go  somewheres  with  you 
and  destroy  them.'  •  I  says,  'Well,  I  have 
withdrawn  those  indictments,  have  given  no 
reason  why  I  did,  and  have  them  with  me;' 
and  I  showed  them  to  him.  He  took  them  and 
examined  them.  After  carefully  examin- 
ing them,  he  says,  'Well,  there  are  only  five 
indictments  here,  and  there  has  been  no  in- 
dictment on  the  bribery  charge.  That  makes 
that  the  easier  to  dispose  of:  one  prisoner 
already  having  been  discharged,  it  would  be 
an  easy  matter  for  Mr.  Garvan  to  have  the 
other  one  discharged.'  He  said,  *I  will  have 
to  see  Dr.  Flower  to  get  the  money,  and  will 
try  to  find  him  by  5  o'clock  this  afternoon.* 
I  said,  'Well,  that  would  be  after  banking 
hours,  and  would  be  rather  late,'  and  he 
says,  'Well,  I  will  have  to  try  to  find  him 
somewheres.'  I  then  said  'Well,  what 
amount  did  you  want  to  pay  for  this  serv- 
ice?'    He   says,   'Well,    $1,500.'     I   says   I 
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thought  that  waa  rather  cheap.  He  said, 
'Well,  I  will  make  it  $2,000  in  this  way: 
$1,500  to  be  paid  to  Mr.  Garvan  and  $500 
you  and  I  will  divide.' "  Brindley  consent- 
ed to  this,  and  after  some  further  conversa- 
tion the  parties  separated,  agreeing  to  meet 
again  later  in  the  afternoon.  Subsequently 
the  defendant  called  Brindley  over  the  tele- 
phone, stating  that  he  could  not  make  the 
arrangements  for  that  day;  would  have  to 
postpone  it  to  the  next.  Brindley  replied 
that  it  was  a  risky  thing  for  him  to  keep 
the  indictments  out  of  the  court  of  general 
sessions.  "He  said:* 'Well,  under  no  condi- 
tions put  them  back.  Keep  them  out.  It 
will  be  all  right.  You  can  make  any  excuse. 
Say  you  cannot  find  them,  but  keep  them 
out,  anyway.' "  The  parties  had  prior  to 
this  time  agreed  to  refer  to  the  indictments 
as  "subpcenas,"  and  the  money  as  ''addi- 
tional evidence."  A  meeting  was  arranged 
for  next  day,  at  which  time  Brindley  posted 
in  Haan's  restaurant  other  officers  and  per- 
sons to  observe  what  transpired  between  him 
and  the  defendant.  He  met  the  defendant 
shortly  after  1  o'clock  at  Haan's  rathskeller, 
and  after  considerable  conversation  with  re- 
spect to  the  Hagaman  matter,  and  what 
might  occur  in  the  future  with  respect  to 
complaints  against  Dr.  Flower,  defendant 
said :  "  1  have  the  money  here,  and  we  can 
do  more  business  in  the  future.'  He  put  his 
hand  in  his  inside  pocket,  and  withdrew 
an  envelope, — this  one  (indicating), — and 
passed  it  to  me  and  said:  'Just  count  it. 
There  is  $1,500.'  The  envelope  was  open 
when  he  handed  it  to  me.  I  took  it  from 
him, — from  his  hand.  I  looked  into  it.  It 
had  fifteen  $100  bills  in  it.  I  counted  them. 
They  are  there  now."  The  envelope  and 
money  were  then  received  in  evidence.  De- 
fendant then  said:  'This  is  for  Mr.  Garvan. 
Give  this  to  Mr.  Garvan.  You  and  Mr.  Gar- 
van can  settle  for  this  $1,500."  He  said, 
"Look  out;  be  careful."  Thereupon  the  de- 
fendant called  attention  to  certain  persons 
Avho  were  observing  them,  and  Brindley  told 
him  they  were  all  **grafters."  He  then  gave 
to  Brindley  $250  more,  and  said,  "The  other 
$250  I  have  in  my  pocket."  Brindley  then 
produced  the  indictments,  which  the  defend- 
ant examined,  and  finally  suggested,  as  they 
were  being  watched,  that  they  go  upstairs. 
He  picked  up  the  indictments,  placed  them 
in  his  outside  pocket,  walked  to  the  stair- 
way leading  to  the  caf6  upstairs,  when 
Brindley  placed  him  under  arrest.  He  was 
searched  in  the  presence  of  other  persons 
in  the  caf6,  the  indictments  were  found  upon 
him,  and  he  was  taken  to  the  sta^tion  house. 
The  defendant  admitted  that  the  indict- 
ni^ts  were  found  upon  his  person  at  the 
time  of  bis  arrest,  and  he  did  not  deny  but 
that  he  had  meetings  with  Brindley,  as  tes- 
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tified  to  by  the  latter,  or  but  that  the  money 
which  was  produced  in  court  and  introduced 
into  evidence  was  given  by  him  to  Brindley 
at  the  place  and  time  that  the  testimony  es- 
tablished. The  defendant's  claim  in  answer 
thereto  was  that  he  and  Brindley  were  en- 
gaged in  buying  up  claims  against  Dr. 
Flower,  and  that  in  all  the  negotiations 
which  he  had  with  Brindley  he  was  acting 
as  the  representative  of  Flower  against 
creditors  and  their  attorney,  Mr.  Hart, 
from  whom  he  was  to  receive  releases  to  be 
delivered  to  him  by  Brindley ;  but  he  admits 
that  Brindley  produced  the  indictments; 
told  him  what  they  were;  that  he  looked  at 
them,  and  subsequently  put  them  in  his 
pocket  at  the  request  of  Brindley. 

The  jury  found  the  defendant  guilty  upon 
both  counts,  and  he  was  sentenced  accord- 
ingly. Upon  appeal  to  the  appellate  division 
the  judgment  was  affirmed,  one  of  the  jus- 
tices dissenting,  and  the  defaidant  there- 
upon came  to  this  court. 

Messrs.  John  R.  Dos  Panios,  Benjamin 
Stelnliarclt,  and  Edmnnd  F.  Hardlne, 

with  Messrs,  Honre  A  Hnmmel,  for  appel- 
lant: 

The  defendant,  under  the  evidence  dis- 
closed, committed  no  indictable  crime. 

A  crime  is  an  act  committed  or  omitted 
in  violation  of  some  public  law,  either  com- 
manding or  forbidding  it. 

There  are,  in  every  criminal  act,  gener- 
ally three  distinct  actors,  viz.,  the  people, 
the  accused,  and  the  person  against  whom 
the  wrong  is  committed. 

4  Sharswood's  Bl.  Com.  1869,  p.  333. 

In  the  present  case  there  is  an  absolute 
want  of  all  of  the  necessary  requisites  to 
constitute  a  crime.  There  is  no  complain- 
ant or  third  person  against  whom  the  in- 
jury was  inflicted. 

There  could  be  no  crime  committed  by  the 
defendant  in  accepting  the  indictments,  be- 
cause it  was  with  the  full  consent  of  the 
state.     Volenti  non  fit  injuria, 

Beccaria,  Crimes  &  Punishments,  1785, 
ed.  p.  7. 

Where  the  facts  show  that  the  entrapping 
plan  is  originated  by  one  who  apparently 
becomes  the  victim,  or  his  agent,  and  the 
design  is  suggested  to  the  accused  and  mere- 
ly adopted  by  him,  he  cannot  be  convicted. 

Connor  v.  People,  18  Colo.  373,  25  L.  R. 
A.  341,  36  Am.  St.  Rep.  295,  33  Pac.  159; 
O'Brien  v.  State,  6  Tex.  App.  665;  Com,  v. 
Bickings,  12  Pa.  Dist.  R.  206. 

Where  the  facts  show  that  the  design 
originates  with  the  accused,  but  is  not 
coupled  with  the  necessary  act  to  complete 
the  crime,  that  act  being  committed  by  the 
apparent  victim,  or  his  agent,  the  defendant 
cannot  be  convicted. 
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State  V.  Hayes,  105  Mo.  76,  24  Am.  St. 
Hep.  360,  16  S.  W.  514;  People  v.  CoUina, 
S3  Cal.  186;  State  v.  Stickney,  53  Kan.  308, 
42  Am.  St.  Rep.  284,  36  Pac.  914;  Com.  v. 
Bickings,  12  Pa.  Dist.  R.  206;  State  v. 
Hull,  33  Or.  56,  72  Am.  St.  Rep.  694,  54 
Pac  159;  Williams  v.  State,  55  Ga.  391; 
People  V.  MoCord,  76  Mich.  200,  42  N.  W. 
1106;  Speiden  v.  State,  3  Tex.  App.  156,  30 
Am.  Dec.  126;  Love  v.  People,  160  111.  501, 
32  L.  R.  A.  139,  43  N.  E.  710;  Soiinders  v. 
People,  38  Mich.  218. 

The  eommon  law  (4  Sharswood's  Bl. 
Com.  pp.  250  et  seq,)  and  the  Penal  Code 
of  New  York  both  provide  a  complete  rem- 
edy for  cases  of  this  kind, — ^where  persons 
•disclose  a  wish  or  intention  to  commit  a 
•crime.  The  remedy  is  to  prevent  the  person 
from  proceeding  further  by  holding  him  to 
good  behavior. 

There  was  no  evidence  to  show  that  de- 
fendant was  guilty  of  a  violation  of  §§  94 
and  531  of  the  Penal  Code,  under  which  he 
was  indicted. 

There  was  no  trespass  committed,  no 
taking  which  would  justify  or  support  the 
•conviction  for  an  attempt  to  commit  larceny 
in  the  second  degree. 

Thome  v.  Turck,  94  N.  Y.  95,  46  Am.  Rep. 
126;  Zink  v.  People,  6  Abb.  N.  C.  413,  77 
N.  Y.  114,  33  Am.  Rep.  689;  People  v.  mch- 
ols.  3  Park.  Crim.  Rep.  579,  17  N.  Y.  114. 

Mr.  Robert  C.  Taylor,  with  Mr.  Wil- 
liam Travers  Jerome,  for  respondent: 

At  common  law,  trespass  was  an  element 
•of  larceny;  but,  in  the  modifications  which 
the  law  of  larceny  has  undergone  in  New 
York  a  trespass  is  no  longer  necessary. 

People  V.  Laurence,  137  N.  Y.  517,  33  N. 
E.  547. 

The  defendant's  act  clearly  brought  him 
-within  the  definition  of  a  principal,  as  de- 
•clared  by  §  29  of  the  Penal  Code. 

People  V.  Bliven,  112  N.  Y.  91,  8  Am.  St. 
Rep.  701,  19  N.  E.  638;  People  v.  Cotto,  131 
N.  Y.  577,  29  N.  E.  1008 ;  People  v.  Peckens, 
163  N.  Y.  576,  47  N.  E.  883. 

A  mere  "solicitation**  to  commit  a  crime 
is  sufficient  to  justify  a  conviction  for  an 
attempt. 

King  ▼.  Higgins,  2  East,  5,  6  Revised  Rep. 
368;  People  ▼.  Bush,  4  Hill,  135;  MoDer- 
mott  V.  People,  6  Park.  Grim.  Rep.  102; 
Bishop,  New  Crim.  Law,  8th  ed.  §§  767,  768. 

The  defendant  received  the  indictments 
cmimo  furandi.  When  he  finally  took  them  up 
from  the  caf6  table,  put  them  in  his  pocket, 
and  walked  away  with  them,  he  effected  an 
asportation  in  the  strictest  technical  sense 
'Of  the  word. 

Beg.  V.  Lawrence,  4  Cox,  C.  C.  438;  Bex 
T.  Walsh,  1  Moody,  C.  C.  14;  Harrison  v. 
People,  50  N.  Y.  518,  10  Am.  Rep.  517. 

Section  34  defines  an  attempt  as  "an  act 
4J7  L.  K  A. 


done  with  intent  to  commit  a  crime,  and 
tending,  but  failing,  to  effect  its  oommis- 
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sion. 

People  v.  Moron,  123  N.  Y.  254,  10  L. 
R.  A.  109,  20  Am.  St.  Rep.  732,  25  N.  E. 
412;  People  v.  Gardner,  144  N.  Y.  119,  28 
L.  R.  A.  699,  43  Am.  St.  Rep.  741,  38  N.  E. 
1003;  People  v.  Sullivan,  173  N.  Y.  122,  63 
L.  R.  A.  353,  93  Am.  St.  Rep.  582,  65  N.  E. 
989. 

The  "trap,**  so  called,  cannot  be  availed 
of  as  a  defense. 

1  Bishop,  New  Crim.  Law,  §  257,  8th  ed. 
§  262;  Biley  v.  State,  16  Conn.  47 ;  Forsythe 
V.  State,  6  Ohio,  20;  Orimm  v.  United 
States,  156  U.  S.  604,  39  L.  ed.  550,  15  Sup. 
Ct.  Rep.  470;  People  v.  Krvoitzky,  168  N. 
Y.  182,  61  N.  E.  175;  8  Am.  &  Eng.  Enc. 
Law,  title  Criminal  Law,  p.  295;  note  of 
Francis  Wharton  to  Bates  v.  United  States, 
10  Fed.  98. 

Vann,  J.,  delivered  the  opinion  of  the 
court: 

The  indictments  against  Dr.  Flower  were 
records  or  documents  filed  in  a  public  office 
under  the  authority  of  law.  Code  Crim. 
Proc.  §  272;  Code  Civ.  Proc.  §  866.  They 
were  the  property  of  the  state,  and  a  wil- 
ful and  unlawful  removal  of  them  consti- 
tuted a  crime' under  §  94  of  the  Penal  Code. 
Anyone  who  unlawfully  obtained  or  appro- 
priated them  was  guilty  of  grand  larceny  in 
the  second  degree,  according  to  the  provi- 
sions of  another  section  of  the  same  statute. 
Penal  Code,  $  531.  Whoever  is  guilty  of 
violating  either  section  may  be  convicted  of 
an  attempt  to  commit  the  offense  specified 
therein,  even  if  it  appears  on  the  trial  that 
the  crime  was  fiilly  consummated,  unless  the 
court,  in  its  discretion,  discharges  the  jury, 
and  directs  the  defendant  to  be  tried  for  the 
crime  itself,  which  was  not  done  in  the  case 
before  us.  Code  Crim.  Proc.  §§  35,  685. 
The  jury  found  the  defendant  guilty  of  an 
attempt  both  to  remove  and  to  steal  the  in- 
dictments, and  after  affirmance  by  the  ap- 
pellate division  we  are  confined  in  our  re- 
view to  such  questions  as  were  raised  by 
exceptions  taken  during  the  trial. 

In  view  of  the  able  and  exhaustive  opin- 
ion of  the  appellate  division,  the  only  ques- 
tion we  feel  called  upon  to  consider  is  that 
raised  by  the  challenge  of  the  learned  coun- 
sel for  the  appellant  in  the  nature  of  a 
demurrer  to  the  evidence.  He  claims  that, 
even  on  the  assumption  that  all  the  evidence 
for  the  prosecution  is  true,  still  the  facts 
thus  proved  do  not  constitute  the  crime 
charged  in  either  count  of  the  indictment. 
His  argument  is  that  the  object  of  the  dis- 
trict attorney  was  not  to  detect,  but  to  cre- 
ate, a  crime;  and  that  no  crime  was  com- 
mitted by  the  defendant  in  taking  the  in- 
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dictments  into  his  possession,  because  he 
took  them  with  the  consent  of  the  state  as 
represented  by  the  district  attorney.  The 
flaw  in  this  argument  is  found  in  the  fact 
that  the  records  were  the  property  of  the 
state,  not  of  the  district  attorney,  and  that 
the  latter  could  not  lawfully  give  them 
away,  or  permit  them  to  be  taken  by  the  de- 
fendant. Purity  of  intention  only  could  pre- 
vent the  action  of  the  district  attorney  from 
being  a  crime  on  his  part.  This  is  true  also 
as  to  the  detective,  for,  if  either  had  in  fact 
intended  that  the  defendant  should  perma- 
nently remove  the  indictments,  and  steal, 
appropriate,  or  destroy  them,  he  would  have 
come  within  the  statute.  Neither  of  those 
officers  represented  the  state  in  placing  the 
records  where  the  defendant  could  take 
them,  but  each  was  acting  as  an  individual 
only.  Neither  had  the  right  or  power,  as 
ft  public  officer,  to  deliver  them  to  the  de- 
fendant, and,  if  either  had  acted  with  an 
evil  purpose,  his  act  would  have  been  crim- 
inal in  character.  An  act  done  with  intent 
to  commit  a  crime,  and  tending,  but  failing, 
to  efffrct  its  commission,  is  an  attempt  to 
commit  chat  crime.  Penal  Code,  §  94. 
Felonious  intent  alone  is  not  enough,  but 
there  must  be  an  overt  act  shown,  in  order 
to  establish  even  an  attempt.  An  overt 
act  is  one  done  to  carry  out  the  intention, 
and  it  must  be  such  as  would  naturally 
effect  that  result,  unless  prevented  by  some 
extraneous  cause.  In  People  v.  Bush,  4 
Hill,  133,  the  prisoner  solicited  one  Kinney 
to  burn  a  barn,  and  gave  him  matches  for 
the  purpose,  and  it  was  held  sufficient  to 
warrant  a  conviction  for  attempt  at  arson, 
although  the  prisoner  did  not  mean  to  be 
present  at  the  commission  of  the  offense,  and 
Kinney  did  not  intend  to  commit  it.  The 
furnishing  of  the  matches  was  the  overt  act. 
If  the  defendant  did  anything  with  intent  to 
steal  the  papers,  which  in  the  ordinary 
course  of  events,  unless  interfered  with, 
would  have  resulted  in  the  theft  thereof,  it 
was  an  overt  act.  People  v.  8ulliva/n,  173 
N.  Y.  122,  133,  63  L.  R.  A.  353,  93  Am.  St. 
Rep.  582,  65  N.  E.  989.  Taking  up  the 
records,  putting  them  in  his  pocket,  and 
walking  away  with  them  was  an  overt  act, 
because  it  was  done  with  the  intent  to  re- 
move and  appropriate  them,  and  would  ordi- 
narily result  in  carrying  that  intention  into 
effect.  It  was  a  trespass  to  take  the  indict- 
ments into  his  possession  under  the  circum- 
stances, for  he  did  .it,  as  the  jury  found, 
with  the  intention  of  stealing  them.  It 
was  not  necessary  that  the  trespass  should 
be  accompanied  with  violence,  as  it  was 
enough  for  him  to  secure  the  physical  cus- 
tody of  the  papers,  and  have  it  in  his  power 
to  take  them  away  and  appropriate  them, 
the  same  as  if  he  had  picked  them  up  in 
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the  clerk's  office.  No  more  force  would  be 
required  in  the  case  supposed  than  in  the 
case  proved.  The  touch  of  a  pidcpocket  is 
so  light  that  it  cannot  be  felt,  yet  the  force 
is  sufficient  to  constitute  a  trespass  and  an 
attempt  to  commit  a  crime,  even  if  there  is 
nothing  in  the  pocket  to  steal.  People  v. 
Moran,  123  N.  Y.  264,  10  L.  R.  A.  109,  20 
Am.  St.  Rep.  732,  25  N.  E.  412.  As  was 
said  by  the  court  in  a  late  case:  "It  is  now 
the  established  law,  both  in  England  and 
in  this  country,  that  the  crime  of  attempt- 
ing to  commit  larceny  may  be  committed 
although  there  was  no  property  to  steal, 
and  thus  the  full  crime  of  larcenv  could  not 
have  been  committed."  People  v.  Gardner, 
144  N.  Y.  119,  125.  28  L.  R.  A.  699,  43  Am. 
St.  Eep.  741,  38  N.  E.  1003,  1004,  and  cases 
cited. 

Knowing  that  he  had  no  right  to  the  in- 
dictments, and  that  the  officers  had  no  right 
to  let  him  have  them,  when  the  defendant 
picked  them  up  from  the  table  and  put  them 
in  his  pocket  animo  furajidi,  the  law  pre- 
sumes that  the  act  was  done  vi  et  armiSf 
for  the  amount  of  violence  is  not  important. 
He  removed  the  papers  from  the  control  of 
the  real  owner,  and  had  them  in  his  own 
control,  so  that  the  state  could  not  have 
recovered  possession  without  his  consent  or 
by  forcibly  taking  them  away  from  him, 
which  was  in  fact  done.  The  detective  could 
only  get  them  back  if  he  and  his  assistants 
were  strong  enough,  unless  the  defendant 
voluntarily  gave  them  up.  He  had  the  same 
control  of  them  that  he  had  of  his  own 
pocketbook,  for  both  were  in  his  pocket,  jmd 
neither  could  be  taken  from  him  except  by 
the  use  of  force.  Temporary  possession, 
though  but  for  a  moment,  by  one  who  in- 
tends to  steal,  is  enough,  and  possession 
"is  the  having  or  holding  or  detention  of 
property  in  one's  power  or  command."  Hntr' 
rison  v.  People,  60  N.  Y.  518,  10  Am.  Rep; 
517.  As  was  said  by  Judge  Folger  in  the 
case  cited,  quoting  with  approval  from  an 
old  manuscript  of  a  distinguished  judge: 
"If  every  part  of  the  thing  is  removed  from 
the  space  which  that  part  occupied,  though 
the  whole  thing  is  not  removed  from  the 
whole  space  which  the  whole  thing  occupied, 
the  asportation  would  be  sufficient ;  so,  draw- 
ing a  sword  partly  out  of  its  scabbard  will 
constitute  a  complete  asportaviV  The  de- 
fendant picked  up  the  papers  from  the  table ; 
he  held  them  in  his  hand;  he  put  them  in 
his  pocket,  and  was  walking  away  with 
them  when  he  was  arrested.  In  whose  pos- 
session were  they  at  that  time,  if  not  in  his, 
and  how  did  they  get  there  unless  by  his 
unauthorized  physical  interference  with 
them  ?  The  district  attorney  did  not  author- 
ize him  to  take  them,  for  he  could  not,  and 
the    defendant    knew    that    he    could    not. 
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Neither  the  district  attorney  nor  the  detec- 
tive stood  for  the  state  of  New  York  in 
placing  them  where  the  defendant  could 
get  them,  for  no  court  or  officer  has  that 
power  under  the  law.  The  statute  expressly 
prohibits  a  record  or  document  "whereof  a 
transcript  duly  certified  may  by  law  be  read 
in  evidence"  from  being  "removed,  by  virtue 
of  a  suhponia  duces  tecum,  from  the  office 
in  which  it  is  kept,  except  temporarily,  by 
the  clerk  having  it  in  custody,  to  a  term  or 
sitting  of  the  court  of  which  he  is  clerk,  or 
by  the  officer  having  it  in  custody,  to  a  term 
or  sitting  of  a  court  or  .  .  .  referee  held 
in  the  city  or  town  where  his  office  is  situ- 
ated." Where  it  is  required  at  any  other 
place  for  use  as  evidence,  it  may  be  removed 
by  order  of  the  court  "entered  in  the  min- 
utes, specifying  that  the  production  of  the 
original,  instead  of  a  transcript,  is  neces- 
sary." Code  Civ.  Proc.  §  866.  This  is  the 
only  statute  which  confers  any  power  on  the 
court  in  relation  to  the  subject,  and  clearly 
it  did  not  authorize  the  court  to  allow  the 
district  attorney  to  take  the  indictments  in 
question  for  the  purpose  of  giving  them 
away,  even  temporarily,  or  permitting  them 
to  be  taken  into  possession  by  one  who  want- 
ed to  steal  them.  An  order  made  for  such 
a  purpose  would  be  void,  but  no  order  of  the 
kind  was  actually  made  by  the  court,  or  "en- 
tered in  the  minutes."  The  district  attor- 
ney told  one  of  the  judges,  out  of  court, 
what  he  wanted  of  the  indictments,  and,  to 
use  his  own  words,  "that  I  desired  to  keep 
them  over  night,  but  I  did  not  want  to  go 
to  the  clerk's  office  about  it,  and  that  I  did 
not  want  to  do  it  without  the  consent  of 
some  judge,  and  he  was  the  only  judge  in 
the  building,  and  he  consented."  While 
such  consent  gave  some  moral  support  to  the 
district  attorney,  it  added  not  a  whit  to  his 
l^al  powers.  The  Code  of  Criminal  Pro- 
cedure requires  that  an  indictment  "must 
be  filed  with  the  clerk  and  remain  in  his 
office  as  a  public  record."  §  272.  No  one 
is  authorized  to  take  it  away,  except  when 
it  is  needed  as  evidence,  or  in  court  upon  the 
trial  of  the  accused.  We  have  recently  held 
that  a  record  made  for  the  purpose  of  iden- 
tifying a  convict,  and  kept  in  the  office  of 
the  superintendent  of  state  prisons,  could 
not  be  given  away  or  surrendered,  even  after 
the  person  convicted  had  been  acquitted 
upon  a  new  trial  granted  through  appeal. 
We  declared  that  the  record  was  beyond  the 
control  of  the  superintendent  except  for 
preservation  and  use,  and  that  even  the 
courts  oould  not  compel  him  to  give  it  up 
without  express  authority  from  the  legisla- 
ture. Molineux  v.  Collins,  177  N.  Y.  396, 
398,  65  L.  R.  A.  104,  69  N.  E.  727.  If  the 
district  attorney  had  had  the  indictments 
in  his  possession  for  use  in  court  in  prose- 
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cuting  Dr.  Flower,  such  possession  would 
have  been  the  possession  of  the  state,  for  it 
would  have  been  lawful,  and  in  the  line  of 
his  duty.  When,  however,  he  had  them  in 
his  possession  for  the  purpose  of  delivering 
them  to  the  defendant,  or  letting  him  take 
them  with  intent  to  carry  them  away  and 
destroy  them,  such  possession  was  not  that 
of  the  state,  for  the  district  attorney  was 
not  then  acting  in  an  authorized  or  official 
capacity,  although  it  is  conceded  that  he 
thought  he  was.  As  the  defendant  "pro- 
posed the  scheme  and  put  in  motion  the 
forces  by  which  the  indictments  were  actu- 
ally removed  from  the  files  of  the  court 
and  delivered  to  him,"  we  agree  with  the 
appellate  division  that  he  was  a  principal 
throughout  the  transaction.  Penal  Code, 
§  29;  People  v.  Bliven,  112  N.  Y.  79,  8  Am. 
St.  Rep.  701,  19  N.  E.  638;  People  v.  Peck- 
ens,  153  N.  Y.  576,  47  N.  E.  883.  However, 
even  if  he  had  not  instigated  the  scheme 
pursuant  to  which  the  indictments  were  re- 
moved from  the  office  of  the  clerk  and 
brought  where  he  could  put  his  hands  upon 
them,  still,  if  he  then  took  them  into  his 
possession  with  intent  to  steal  them,  know- 
ing what  they  were  and  where  they  came 
from,  he  was  guilty  of  the  offense  charged. 
It  was  unnecessary  for  him  to  remove  them 
from  the  clerk's  office,  but  was  sufficient  if 
he  took  them  animo  furando  from  any  place, 
or  from  any  person,  either  with  or  without 
consent. 

W^e  shall  not  review  the  authorities  cited 
on  either  side,  for  that  duty  has  been  so 
thoroughly  discharged  by  the  appellate  divi- 
sion that  we  can  throw  no  further  light  upon 
the  subject.  We  merely  state  that  an  im- 
portant distinction  between  this  case  and 
those  relied  upon  by  the  appellant  is  found 
in  the  difference  between  public  and  private 
ownership  of  the  property  taken  by  the  ac- 
cused. In  most  cases  some  third  person  is 
injured  by  the  crime,  and  is  directly  or  in- 
directly the  complainant,  but  in  this  case 
the  state  was,  as  it  must  be  in  all  criminal 
cases,  the  prosecutor,  and  it  was  also  the 
injured  party,  for  its  property  was  the  sub- 
ject of  the  attempt  at  larceny.  If  an  indi- 
vidual owner  voluntarily  delivers  his  prop- 
erty to  one  who  wishes  to  steal  it,  there  is 
no  trespass;  but  when  the  property  of  the 
state  is  delivered  by  any  one,  under  any 
circumstances,  to  any  person  for  the  pur- 
pose of  having  him  steal  it,  and  he  takes  it 
into  his  possession  with  intent  to  steal  it, 
there  is  a  trespass,  and  the  attempt  is  a 
crime.  The  state  did  not  solicit  or  persuade 
or  tempt  the  defendant,  any  more  than  it 
took  his  money  when  he  handed  it  over  to 
the  detective.  Neither  did  the  district  at- 
torney, as  such;  but  Mr.  Jerome  did,  acting 
as  an  individual,  with  the  best  of  motives. 
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but  without  authority  of  law,  and  henoe 
his  action  did  not  bind  the  state.  While 
the  courts  neither  adopt  nor  approve  the 
action  of  the  officers,  which  they  hold  was 
unauthorized,  still  they  should  not  hesitate 
to  punish  the  crime  actually  conunitted  by 
the  defendant.  It  is  their  duty  to  protect 
the  innocent  and  punish  the  guilty.  We  are 
asked  to  protect  the  defendant,  not  because 
he  is  innocent,  but  because  a  zealous  public 
officer  exceeded  his  powers,  and  held  out  a 
bait.  The  court  do  not  look  to  see  who  held 
out  the  bait,  but  to  see  who  took  it.  When 
it  wsm  found  that  the  defendant  took  into 
his  possession  the  property  of  the  state  with 
intent  to  steal  it,  an  offense  against  public 
justice  was  established,  and  he  could  not 
insist  as  a  defense  that  he  would  not  have 
<x)mmitted  the  crime  if  he  had  not  been 
tempted  by  a  public  officer  whom  he  thought 
he  had  corrupted.  He  supposed  he  had 
bought  the  assistant  district  attorney  when 
he  handed  over  the  money,  but  he  knew  he 
had  not  bought  the  state  of  New  York,  and 
hence  that  the  assistant  had  no  right  to 
give  him  its  property  for  the  purpose  of  en- 
abling him  to  steal  it. 

The  jttdgment  of  conviction  should  he  af- 
firmed. 

Parker,   Ch.  J.,   and  Haiglit,   Cnllen, 
And  Werner,  JJ.,  concur. 

O'Brien,  J.,  dissenting: 

This  case  is  sui  generis.  There  is  no  case 
in  this  state  that  I  have  been  able 
to  find  that  is  at  all  substantially  simi- 
lar. The  cases  cited  in  support  of  this 
-conviction  at  the  bar  and  in  the  courts  below 
are  well  enough  in  their  way,  but  they  do 
not  touch  the  vital  question  involved  in  the 
case.  This  will  be  seen  upon  an  examina- 
tion of  the  cases  themselves  in  connection 
with  the  views  herein  expressed.  After  a 
careful  examination  of  the  record,  the  first 
thought  that  impresses  the  mind  has  been 
admirably  expressed  by  an  eminent  judge 
of  the  highest  court  in  the  land  in  a  famous 
-case  which  has  just  been  decided  in  that 
court:  ^'Great  cases,  like  hard  cases,  make 
bad  law.  For  great  cases  are  called  great, 
not  by  reason  of  their  real  importance  in 
shaping  the  law  for  the  future,  but  because 
of  some  question '  of  an  immediate,  over- 
whelming interest  which  appeals  to  the  feel- 
ing and  distorts  the  judgment.  These  im- 
mediate interests  exercise  a  kind  of  hydrau- 
lic pressure  which  makes  what  previously 
was  clear  seem  doubtful,  and  before  which 
even  well -settled  principles  of  law  will 
bend."  There  is  in  this  case,  doubtless, 
something  of  immediate,  overwhelming  in- 
i^rest,  which  distorts  the  judgment  and 
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leads  it  away  from  the  real  principles  that 
ought  to  control  the  decision. 

The  defendant  was  indicted  and  convicted 
for  an  attempt  to  steal  six  indictments  that 
had  been  filed  by  the  grand  jury  against  a 
certain  Dr.  Flower.  He,  it  seems,  was  a 
director  and  manager  of  a  mining  corpora- 
tion, and,  in  connection  with  his  transac- 
tions concerning  the  stock  of  that  corpora- 
tion, he  was  indicted  for  stealing  certain 
moneys  that  it  is  said  he  received  upon  a 
sale  of  the  stock.  The  particular  facts  upon 
which  the  indictments  rest  are  of  no  conse- 
quence. It  is  enough  for  us  to  know  that 
they  were  presented  by  the  grand  jury  in 
the  usual  course,  and  were  on  file  in  the 
proper  office.  The  defendant  is  an  attorney 
at  law,  and  was  a  director  in  the  same  cor- 
poration, and  was  a  friend  of  Flower.  A 
man  named  Meloy  was  also  a  director,  who 
had  some  quarrel  or  dispute  with  the  defend- 
ant and  Flower  concerning  the  management 
of  the  corporation.  He  had  some  dispute  or 
quarrel  with  the  defendant  in  the  corpo- 
rate meetings,  and  was  really  an  enemy  of  the 
defendant,  though  he  professed  to  be  a 
friend.  The  desire  for  revenge  still  nestled 
in  his  bosom,  and  that  doubtless  is  a  suffi- 
cient explanation  for  his  conduct  in  the 
transaction  which  will  be  presently  related. 
The  transaction  is  a  very  remarkable  one, 
and,  although  it  appears  at  length  and  with 
considerable  detail  in  the  large  record  be- 
fore us,  it  can  be  compressed  into  a  very 
brief  statement.  In  stating  the  case  I  will 
aim  to  give  it  the  coloring  which  is  most 
unfavorable  to  the  defendant,  and  will 
wholly  reject  his  own  version  of  the  trans- 
action. 

On  or  about  the  29th  of  March,  1903,  the 
defendant  called  up  Meloy  on  the  telephone, 
and  asked  him  to  meet  him  at  a  designated 
place  in  New  York.  This  meeting  took 
place,  and  Meloy  testifies  that  the  defendant 
made  at  that  interview  the  following  state- 
ment to  him:  The  defendant  said,  in  sub- 
stance, that  there  had  been  a  large  amount 
of  money  spent  for  counsel  in  the  Flower 
case,  and  that  if  the  money  had  been  given 
to  the  district  attorney,  or  one  of  his  depu- 
ties, the  prosecution  would  have  long  since 
ceased;  and  the  defendant  suggested  to 
Meloy  that  the  latter  make  an  engagement 
for  an  interview  with  an  assistant  district 
attorney.  In  other  words,  the  defendant 
disclosed  to  Meloy,  in  plain  words,  a  project 
to  bribe  the  district  attorney,  or  rather  his 
assistant,  to  make  way  with  the  indictments, 
or  to  terminate  the  prosecution  by  some  pro- 
ceeding in  court  upon  a  demurrer.  There 
can  be  no  doubt  whatever  that  the  defendant 
entertained  the  design  to  terminate  the 
prosecution  upon  these  six  indictments  by 
bribery.     The  exact  course  to  be  followed 
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-was  evidently  not  clear  in  his  mind,  and  was 
to  await  further  development.  This,  of 
<!Our8e,  was  a  project  that  shocks  our  sense 
of  propriety,  and  arouses  at  once  a  preju- 
-dice  against  the  defendant.  It  is  the  one 
thing  in  this  case  that  distorts  the  judg- 
ment, and  is  liable  to  lead  courts  away  from 
the  legal  question  involved  in  the  case. 
When  the  interview  was  finished,  and  Meloy 
and  the  defendant  parted,  it  was  agpi'eed  that 
Meloy  was  to  see  the  assistant  district  at- 
torney, and  arrange  an  interview  between 
the  latter  and  the  defendant.  Here  Meloy 
found  his  opportunity  to  get  even  with  the 
-defendant,  and  in  that  way  settle  their  old 
quarrel.  Instead  of  going  to  see  the  assist- 
ant, as  he  had  led  the  defendant  to  believe, 
he  went  to  his  own  lawyer,  and  disclosed  to 
him  the  conversation  and  proposal  which 
had  been  made  by  the  defendant  to  him.  He 
and  his  counsel  then  proceeded  to  call  upon 
the  assistant  the  same  day,  and  informed 
him  of  the  conversation  that  Meloy  had  had 
with  the  defendant.  The  assistant  imme- 
diately asked  Meloy  and  his  counsel  to  ac- 
<x)mpany  him  to  the  ofiice  of  the  district  at- 
torney, where  these  four  persons  had  an 
interview,  and  then,  or  perhaps  at  a  sub- 
sequent one,  a  plan  was  arranged  by  which 
the  district  attorney  agreed  to  obtain  from 
the  files  of  the  court  the  six  indictments 
which  were  pending  against  Flower,  and  to 
deliver  them  into  the  custody  of  a  detective 
in  his  ofiice,  who  would  meet  the  defendant, 
with  the  indictments,  and  obtain  from  him 
a  proposition  for  the  delivery  of  them  to  the 
defendant  upon  payment  of  a  certain  sum, 
which  the  detective  would  represent  would 
go  to  the  assistant. 

Subsequently  to  the  interview  which  re- 
sulted in  the  foregoing  plan,  Meloy,  acting 
under  the  instructions  of  the  district  attor- 
ney and  of  his  own  counsel,  had  another  in- 
terview with  the  defendant,  and  informed 
him  that  it  was  impossible  for  the  assistant 
to  meet  the  defendant,  but  that  the  assist- 
ant had  deputed  a  wardman  or  detective  in 
the  office,  in  whom  he  had  confidence, '  to 
meet  the  defendant  and  receive  from  him  his 
proposition ;  and  it  was  through  Meloy  that 
the  defendant  and  the  detective  finally  con- 
nected with  each  other.  When  Meloy  met 
the  defendant,  he  concealed  from  the  latter 
the  fact  that  he  had  an  interview  with  the 
•district  attorney,  and  that  there  was  a  plan 
on  foot  to  entrap  him.  Subsequently 
the  detective  and  the  defendant  connect- 
•ed  with  each  other  over  the  telephone, 
and,  as  a  result  of  that  connection, 
they  met  at  a  certain  restaurant  in  the 
<dty  at  about  3  o'clock  on  the  afternoon 
of  the  31st  day  of  March,  1903.  In  this  in- 
terview the  defendant  told  the  detective  that 
these  indictments  had  been  found  against 
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Dr.  Flower,  and  that  he  could  withdraw 
them  and  misplace  them;  and  he  suggested 
to  the  detective,  who  claimed  to  represent 
the  district  attorney's  office,  that  he  could 
withdraw  them,  misplace,  lose,  or  dispose  of 
them  in  some  way,  or  the  assistant  could  go 
into  court  or  permit  him  to  go  into  court  on 
a  demurrer  and  have  the  indictments 
quashed.  All  this  resulted  in  a  proposition 
by  the  detective  to  procure  the  indictments 
and  deliver  them  to  the  defendant  on  pay- 
ment of  $1,750.  On  a  subsequent  interview 
at  the  same  place  the  detective  and  the  de- 
fendant met,  and  the  former  received  the 
money,  produced  the  indictments,  handed 
them  to  the  defendant,  who  put  them  in  his 
pocket,  and  thereupon  the  detective  and  a 
policeman,  who  was  outside  the  door,  look- 
ing on,  immediately  arrested  the  defendant, 
and,  of  course,  the  detective  took  the  in- 
dictments away  from  him,  and  here  the 
heroic  farce  ended.  The  rest  is  judicial  his- 
tory. 

It  will  be  seen  from  this  statement  that 
all  the  defendant  did  was  to  disclose  to 
Meloy  his  corrupt  purpose  to  bribe  the  dis- 
trict attorney.  That,  of  course,  was  bad 
enough,  and  he  could  have  been  arrested 
after  the  disclosure  under  the  provisions  of 
the  Code  for  the  prevention  of  crime,  and 
could  have  been  required  to  give  security 
for  his  good  behavior.  Code  Crim.  Proc.  §§ 
82-90.  It  will  be  seen  also  that  everything 
else  in  the  transaction  which  subsequently 
took  place  was  aided,  induced,  procured,  and 
consummated  by  the  state  itself,  acting 
through  its  officers  and  agents. 

The  six  indictments  in  question  were 
doubtless  records  within  the  meaning  of  the 
statute.  The  law  requires  that  such  records 
be  filed  with  the  clerk,  and  remain  in  his  of- 
fice as  public  records,  not  to  be  shown  to  any 
person  other  than  a  public  officer  until  the 
defendant  has  been  arrested.  Code  Crim. 
Proc.  §  272.  But  the  statute  permits  them 
to  be  removed  by  order  of  the  court,  speci- 
fying that  the  production  of  the  original, 
instead  of  the  transcript,  is  necessary.  It 
must  be  assumed,  and  in  fact  it  appears, 
that  the  district  attorney  procured  the  de- 
livery of  the  indictments  to  him  in  compli- 
ance with  law.  No  one  suggests  that  he  or 
anyone  else  purloined  or  obtained  them  by 
any  fraud  or  in  any  illegal  way.  Hence  he 
had  the  lawful  possession  and  custody  of  the 
records,  and,  as  authorized  agent,  voluntari- 
ly delivered  them  to  the  defendant  for  a  mo- 
ment, intending  all  the  time  to  take  them 
back.  In  other  words,  the  custodian  of  the 
papers,  as  they  went  into  the  pocket  of  the 
defendant,  had  a  string  tied  to  the  package, 
which  enabled  him  in  a  moment  to  resume 
the  actual  possession.  There  was  not  a  mo- 
ment of  time  when  these  records  were  not 
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surrounded  by  the  legal  protection  that  they 
would  have  had  if  never  removed  from  the 
proper  office.  There  were  two  detectives 
looking  on,  and  constructively,  if  not  ac- 
tually, they  were  in  the  possession  of  these 
papers  all  the  time.  There  never  was  a 
time  when  the  defendant  had,  in  any  legal 
sense,  any  dominion  over  them,  or  the  oppor- 
tunity to  reiiiove  or  destroy  them.  The  stat- 
ute declares  that  "a  person  is  guilty  of 
grand  larceny  in  the  second  decree  who,  un- 
der circumstances  not  amounting  to  grand 
larceny  in  the  first  degree,  .  .  .  steals 
or  unlawfully  obtains  or  appropriates  .  .  . 
a  record  of  a  court  or  ollicer.  or  a  writin'j:,  in- 
strument, or  record  kept,  filed,  or  deposited 
according  to  law,  with,  or  in  keeping  of  any 
public  office  or  officer."  Penal  Code,  §  531. 
It  also  declares  that  "an  act,  done  with  in- 
tent to  commit  a  crime,  and  tending  but  fail- 
ing to  efi'ect  its  commission,  is  an  attempt 
to  commit  that  crime."  Penal  Code,  §  34. 
Now,  what  act  is  imputable  to  the  defend- 
ant, that  was  done  with  intent  to  steal  the 
records  ?  We  know  that  he  intended  to  -bribe 
the  district  attorney.  But  the  onLy  thing 
done  in  the  whole  transaction  by  the  defend- 
ant was  to  put  the  records  in  his  pocket  for 
a  moment,  after  having  them  voluntarily 
handed  to  him  by  the  detective,  and  they 
were  immediately  taken  away  from  him. 
There  was  no  intention  on  the  part  of  the 
detective  to  do  anything  but  to  carry  out  a 
plan  previously  formed,  to  which  the  defend- 
ant was  not  a  party,  and  under  these  cir- 
cumstances there  was  not,  in  law,  any  deliv- 
ery whatever.  The  crime  charged  would 
have  been  just  as  well  supported  if  the  de- 
fendant had  done  nothing  more  than  to 
touch  the  papers  with  his  little  finger.  He 
did  nothing  except  what  the  state,  acting 
through  its  officers  and  agents,  wanted  him 
to  do, — solicited,  persuaded,  tempted,  and 
procured  him  to  do, — and  I  may  add  that 
the  officers  would  have  been  grievously  dis- 
appointed and  chagrined,  had  the  defendant 
acted  otherwise  than  he  did.  And  if  he  had 
refused  to  touch  the  papers  he  would  have 
been  just  as  guilty  then  of  stealing,  or  of 
an  attempt  to  steal,  as  he  is  now. 

The  defendant  is  charged  in  the  indict- 
ment with  having  done  something  "against 
the  peace  of  the  people  of  the  state  of  New 
York  and  their  dignity."  How  far  the  peace 
of  the  state  has  been  disturbed,  or  its  dig- 
nity violated  or  insulted,  will  appear  from 
what  has  already  been  stated.  The  state 
has  taken  advantage  of  a  man  with  an  evil 
and  corrupt  disposition, — a  man  who  was 
willing  to  commit  a  crime, — and  through  its 
officers  has  tempted  and  procured  him  to 
put  six  indictments  in  his  pocket,  and  then 
complains  that  its  peace  has  been  disturbed 
and  its  dignity  violated.  The  question 
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arises  here  whether  this  farce  constitutes  a 
criminal  offense.  There  is  no  complainant 
or  third  person  in  this  case  against  whom 
the  injury  was  inflicted.  There  is  nobody 
but  the  state  itself  and  the  defendant,  and 
it  seems  to  me  that  there  could  be  no  crime 
committed  by  the  defendant  in  accepting  the 
indictments,  because  it  was  with  the  full 
consent  of  the  state.  Volenti  non  fit  in- 
juria. And  herein  this  case  differs  widely 
from  any  other  existing  precedent.  I  have 
said  that  the  state  was  an  aggressive,  vol- 
untary actor  in  this  transaction.  The 
state  was  the  owner  and  custodian  of  these 
indictments.  It  permitted  them  to  be  taken 
from  the  clerk's  office  by  its  laws  and  its 
courts,  and  to  be  placed  in  the  custody  of  its 
prosecuting  officer,  and  in  all  that  he  did 
with  these  records  he  represented  the  state. 
The  state,  existing  only  as  an  artificial  and 
impalpable  being,  could  not  act  without 
agents;  and  hence  the  district  attorney,  for 
all  the  purposes  of  this  case,  and  for  the 
purposes  of  the  administration  of  criminal 
justice,  is  the  agent  of  the  state,  and  his 
acts  are  imputable  to  the  state  and  to  the 
people;  and  hence  the  delivery  of  the  indict- 
ments to  the  defendant  by  authority  of  the 
district  attorney  was  an  absolute  consent  on 
the  part  of  the  stat^  to  the  defendant  to  re- 
ceive them.  Hence  the  state,  instead  of  seek- 
ing to  redress  a  wrong  which  had  ensued 
from  a  violation  of  the  criminal  law,  evi- 
denced by  the  defendant's  threat  to  bribe  one 
of  its  public  officers,  stooped  to  conspire  to 
entice  a  man  to  commit  a  crime  and  become 
a  criminal.  The  representative  of  the  state 
took  its  records,  and  sought  to  make  their  • 
voluntary  delivery  to  the  defendant  a  crime. 
This  court  has  held  that  a  process  server, 
employed  by  a  railroad  company  to  subpoena 
witnesses  to  testify  in  a  pending  suit,  repre- 
sented the  company,  and  acted  within  the 
scope  of  his  duty  and  employment,  when  en- 
gaged in  an  attempt  to  bribe  witnesses  ta 
testify  falsely  in  the  case ;  that,  although  an 
attempt  to  suborn  witnesses  was  unlawful^ 
yet  the  iict  of  the  agent  bound  the  principal, 
and  his  unlawful  act  would  be  imputed  to 
the  corporation.  Noioack  v.  Metropolitan 
Street  R.  Co,  160  N.  Y.  433,  64  L.  R.  A.  592, 
82  Am.  St.  Rep.  691,  00  N.  E.  32.  In  view 
of  this  decision,  it  is  difficult  to  see  upon 
what  ground  or  for  what  reason  it  is  as- 
serted in  this  case  that  the  district  attor- 
ney's office  did  not  represent  the  state,  and 
that  the  acts  of  the  detective,  set  in  motion 
by  the  office,  cannot  be  imputed  to  the  state. 
If  the  public  prosecutor  and  his  detective 
did  not  represent  the  state,  they  did  not  rep- 
resent the  law;  and,  if  they  did  not  repre- 
sent the  law,  they  must  as  mere  private  per- 
sons have  been  using  records  of  the  crim- 


1904. 


People  v.  Mills. 


141 


inal  courts  in  eating  houses  and  other  pub- 
lic places  in  order  to  tempt  the  unwary. 

I  have  said  that  there  was  no  precedent  in 
this  state  to  uphold  this  judgment,  and  for- 
tunately that  is  true.  There  are  precedents 
that  justify  the  state  and  its  officers,  when  a 
•crime  has  been  committed,  to  entrap  the 
perpetrator  by  acts,  admissions,  or  circum- 
stances, or,  in  other  words,  to  procure  evi- 
dence to  convict  a  party  of  a  crime  with 
which  he  is  charged.  All  the  cases  cited 
seem  to  be  authorities  of  that  character.  I 
have  no  comment  to  make  upon  them,  but  I 
think  it  may  be  safely  asserted  that  never 
before  in  this  state  have  the  courts  been 
called  upon  to  pass  on  a  case  where  the 
crime  was  created  by  the  act,  advice,  and 
procurement  of  the  commonwealth.  But 
while  it  is  true  that  no  prosecution  like  this 
has  ever  come  before  any  of  the  courts  of 
this  state,  our  sister  states  have  not  been  so 
fortunate. 

The  law  upon  the  subject  is  well  dis- 
cussed in  the  case  of  State  v.  Hayes,  105  Mo. 
76,  24  Am.  St.  Rep.  360,  16  S.  W.  514.  In 
that  case  the  accused  proposed  to  another 
to  commit  burglary  of  a  storehouse.  The 
other  consented,  or  pretended  to  consent, 
but,  like  Meloy  in  this  case,  proceeded  to  in- 
form the  authorities,  and  then  went  with 
the  accused  to  the  storehouse,  and  entered 
it  by  raising  a  window  with  the  assistance 
of  the  accused.  He  handed  out  a  piece  of 
bacon  to  the  accused,  who  assisted  him  out 
of  the  building.  The  accused  took  the  ba- 
con, and  was  arrested  while  carrying  it 
away;  the  whole  transaction  having  pre- 
viously been  arranged  with  the  authorities. 
It  was  held  that  the  accused  could  not  be 
convicted  of  either  burglary  or  larceny. 

In  State  v.  Hull,  33  Or.  66,  72  Am.  St. 
Rep.  694,  54  Pac.  159,  the  accused  had  been 
convicted  of  stealing  cattle.  It  appeared, 
however,  that  a  person  employed  by  the 
owner  to  detect  suspected  thieves,  of  which 
the  defendant  was  one,  co-operated,  or  pre- 
tended to  co-operate,  with  them  or  with  the 
accused  in  planning  and  carrying  out  the 
larceny  and  asportation.  It  was  held  that 
it  was  not  larceny,  and  the  conviction  was 
reversed.  The  case  of  People  v.  Collins,  53 
Cal.  185,  is  to  the  same  effect. 

The  principle  at  the  bottom  of  all  the 
cases  is  this,  viz,,  that  a  person  decoyed  by 
others  into  the  doing  of  some  act  that  other- 
wise would  be  a  crime  is  no  criminal,  in  the 
eye  of  the  law,  unless  the  persons  inducing 
or  procuring  him  to  do  the  act  were  them- 
selves criminals,  intending  to  commit  the 
crime.  Hence  the  defendant  in  this  case 
committed  no  crime  unless  Meloy  and  the 
district  attorney  themselves  intended  to  and 
did  commit  a  crime.  But  that  hypothesis 
is  simply  absurd. 
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In  State  v.  Stiohney,  53  Kan.  308,  42  Am. 
St.  Rep.  284,  36  Pac.  714,  the  court  said: 
"If  Payne  was  employed  by  the  owner  to 
open  the  door  and  decoy  the  appellant  with- 
in the  building,  and  the  entrance  was  with 
the  consent  of  .  .  .  [the  owner],  then 
certainly  the  appellant  cannot  be  held  re- 
sponsible for  a  burglarious  entry." 

In  Williams  v.  State,  55  Ga.  391,  the 
court  said:  "It  is  difficult  ii  see  how  a 
man  may  solicit  another  to  commit  a  crime 
upon  his  property,  and,  when  the  act  to 
which  he  was  invited  has  been  done,  be  heard 
to  say  that  he  did  not  consent  to  it.  In  the 
present  case,  but  for  the  owner's  incitement, 
through  his  agent,  the  accused  may  have  re- 
pented of  the  contemplated  wickedness  be- 
fore it  had  developed  into  act.  It  may  have 
stopped  at  sin,  without  putting  on  the  body 
'of  crime.  To  stimulate  unlawful  intentions, 
with  the  motive  of  bringing  them  to  punish- 
able maturity,  is  a  dangerous  practice. 
Much  better  is  it  to  wait  and  see  if  they 
will  not  empire.  Humanity  is  weak.  Even 
strong  men  are  sometimes  unprepared  to 
cope  with  temptation  and  resist  encourage- 
ment  to  evil.** 

In  People  v.  McCord,  76  Mich.  200,  42  N. 
W.  1106,  the  court  said:  "But  our  duty  to 
public  justice  and  decency  requires  us  to 
dispose  of  the  other  views  of  the  case.  In 
some  of  its  features,  it  is  one  of  the  most 
disgraceful  instances  of  criminal  contrivance 
to  induce  a  man  to  commit  a  crime,  in  order 
to  get  him  convicted,  that  has  ever  been  be- 
fore us.  If  the  prisoner's  statement  is  be- 
lieved— ^and  the  court,  in  the  latter  part  of 
the  charge,  seems  to  have  assumed  it  was 
probable — he  was  not  the  active  agent  in  the 
crime,  but  guilty  of  aiding  and  abetting 
Flint,  and  therefore  only  guilty  if  Flint  was 
guilty.  It  would  be  absurd  to  hold  Flint 
guilty  of  burglary.  He  did  what  he  was  ex- 
pected to  do,  and  had  no  such  intent  as 
would  hold  him  responsible.  It  may  be 
true  that  a  person  does  not  lose  the  charac- 
ter of  an  injured  party  by  merely  waiting 
and  watching  for  expected  developments. 
Possibly, — ^but  we  do  not  care  to  decide  this, 
— leaving  temptation  in  the  way,  without 
further  inducement,  will  not  destroy  the 
guilt,  in  law,  of  the  person  tempted,  al- 
though it  is  a  diabolical  business,  which,  if 
not  punishable,  probably  ought  to  be.  But 
it  would  be  a  disgrace  to  the  law  if  a  person 
who  had  taken  active  measures  to  persuade 
another  to  enter  his  premises  and  take  his 
property  can  treat  the  taking  as  a  crime,  or 
qualify  any  of  the  acts  done  by  invitation 
as  criminal.  What  is  authorized  to  be  done 
is  no  wrong,  in  law,  to  the  instigator." 

In  Love  v.  People,  160  111.  501,  32  L.  R.  A. 
139,  43  N.  E.  710,  the  court  said:  "Acts 
otherwise  criminal,  done  by  a  party  against 
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property  at  the  instigation  and  by  the  en- 
couragement of  a  detective,  who  acts  in  pur- 
suance of  a  plan  previously  arranged  with 
the  owner  of  the  property,  do  not  constitute 
a  crime.  ...  If  he  could  make  the 
criminal,  and  induce  the  commission  of  the 
crime,  and  cause  the  arrest  of  the  actor,  or 
throw  around  him  a  web  of  circumstances 
that  would  lead  to  a  conviction,  it  would 
redound  to  the  glory  of  his  chief  and  cause 
his  advancement.  With  him  the  end  justi- 
fied the  means,  and  the  reputation  of  the 
agency  to  which  he  belonged  and  his  own 
advancement  were  apparently  his  object. 
Such  means  and  agents  are  more  dangerous 
to  the  welfare  of  society  than  are  the  crimes 
they  were  intended  to  detect  and  the  crim- 
inals they  were  to  arrest.  .  .  .  Strong 
men  are  sometimes  unprepared  to  cope  with 
temptation  and  resist  encouragement  to  evil* 
when  financially  embarrassed  and  impover- 
ished. A  cont^plated  crime  may  never  be 
developed  into  a  oonsununated  act.  To  stim- 
ulate unlawful  intentions  for  the  purpose 
and  with  the  motive  of  bringing  them  to 
maturity,  so  the  consequent  crime  may  be 
punished,  is  a  dangerous  practice.  It  is 
safer  law  and  sounder  morals  to  hold, 
where  one  arranges  to  have  a  crime  com- 
mitted against  his  property  or  himself,  and 
knows  that  an  attempt  is  to  be  made  to  en- 
courage others  to  commit  the  act  by  one 
acting  in  concert  with  such  owner,  that  no 
crime  is  thus  committed.  The  owner  and 
his  agent  may  wait  passively  for  the  would- 
be  criminal  to  perpetrate  the  offense,  and 
each  and  every  part  of  it  for  himself,  but 
they  must  not  aid,  encourage,  or  solicit  him 
that  they  may  seek  to  punish.  After  a  care- 
ful consideration  of  the  evidence  in  this  rec- 
ord, and  with  a  deliberative  regard  for  the 
importance  of  the  question  under  discussion, 
we  are  constrained  to  hold  the  evidence  does 
not  sustain  this  conviction.  The  judgment 
is  reversed,  and  the  defendant  is  ordered  dis- 
charged." 

In  Connor  v.  People,  18  Colo.  373,  25  L. 
R.  A.  341,  36  Am.  St.  Rep.  295,  33  Pac.  159, 
the  court  said:  "In  the  case  under  consid- 
eration, the  only  evidence  of  the  inception 
of  the  scheme  to  rob  the  express  company  is 
that  of  Holliday,  who  states  that  it  was  in- 
stigated by  his  superiors  at  St.  Louis,  and 
by  him  suggested  to  the  plaintiffs  in  error. 
It  further  appears  that  before  the  consum- 
mation of  the  conspiracy  the  officers  of  the 
express  company  were  informed  of  and  con- 
sented to  the  scheme;  baice,  under  the  fore- 
going authorities,  the  prosecution  cannot  be 
sustained.  We  do  not  wish  to  be  understood 
as  intimating  that  the  services  of  a  detective 
cannot  be  legitimately  employed  in  the  dis- 
covery of  the  perpetrators  of  a  crime  that 
has  been  or  is  being  committed;  but  we  do 
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say  that  when,  in  their  zeal,  or  under  a  mis- 
taken sense  of  duty,  detectives  suggest  the 
commission  of  a  crime,  and  instigate  others 
to  take  part  in  its  commission,  in  order  to> 
arrest  them  while  in  the  aoty  Although  the 
purpose  may  be  to  capture  old  offenders^ 
their  conduct  is  not  only  reprehensible,  but 
criminal,  and  ought  to  be  rebuked,  rather 
than  encouraged  by  the  courts." 

In  O'Brien  v.  State,  6  Tex.  App.  665,  the 
court  said:  "Where  the  officer  first  suggests- 
his  willingness  to  a  person  to  accept  a  bribe 
to  release  a  prisoner  in  his  charge,  and  there- 
by originates  the  criminal  intent,  and  ap- 
parently joins  the  defendant  in  a  criminal 
act  first  suggested  by  the  officer,  merely  to 
entrap  the  defendant,  the  case  is  not  within 
the  spirit  of  said  article  307  of  the  Criminal 
Code." 

In  Com,  V.  Bickinga,  12  Pa.  Dist.  K  206, 
the  court  said:  "The  liability  of  men  to 
fall  into  crime  by  consulting  their  interesta 
and  passions  is  unfortunately  great  without 
the  stimulus  of  encouragement.  No  state^ 
therefore,  can  safely  adopt  a  policy  by  which 
crime  is  to  be  artificially  propagated.  .  .  » 
This  is  virtually  the  case  of  a  detective  who, 
by  promising  to  perpetrate  a  crime,  lures  an 
innocent  man  into  aiding  and  abetting  it; 
the  object  being,  not  the  perpetration  of  the 
crime,  but  the  luring  of  the  abettor.  Sucb 
a  proceeding  is  not  a  reality,  but  merely  a 
tragical  farce,  in  which  the  detective,  mas- 
querading as  a  criminal,  captivates  the  un- 
sophisticated defendant,  and  then,  with 
mock  heroics,  denounces  him." 

These  cases,  and  many  others  that  might 
be  cited,  show  very  clearly  the  character  of 
the  prosecution  disclosed  by  the  record,  as  it 
is  understood  and  treated  in  the  criminal 
law.  This  court,  in  its  indignation  at  the 
defendant's  project  to  bribe  a  public  officer, 
should  not  lose  sight  of  its  own  duty  and 
dignity.  No  court  can  afford  to  close  ita 
ears  against  reason,  to  ignore  logic,  and  to 
brush  aside  legal  principles,  in  order  to  put 
some  miscreant  for  a  few  months  in  jaiL 
We  cannot  affirm  this  judgment  without 
adopting  and  approving  all  the  acts  and  pro- 
ceedings which  enter  in^o  the  judgment  and 
form  a  part  of  it.  I  am  not  disposed  to 
criticise  the  learned  district  attorn^  for 
doing  what  he  supposed  to  be  his  duty.  No 
doubt,  he  acted  honestly.  But  this  court 
has  its  own  duty  and  responsibility.  If  the 
prosecuting  officers  of  the  state  can  tempt 
every  evil-disposed  person  into  overt  crim- 
inal acts,  and  then  prosecute  them,  there  is 
an  opportunity,  doubtless,  to  fill  the  priwms 
to  overfiowing.  But  I  think  we  ought  not  to 
approve  of  that  at  the  expense  of  destroying^ 
fundamental  maxims  of  the  law. 

We  cannot  affirm  this  judgment  without 
holding  that  fraud  docs  not  vitiate  every 
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transacticMi.  If  it  is  committed  by  the  state, 
tbrough  its  ofiScers,  and  for  the  purpose  of 
procuring  evil-disposed  persons  to  manifest 
their  corrupt  intentions  by  overt  acts,  then, 
according  to  the  judgment  in  this  case,  the 
fraud  is  not  only  lawful,  but  commendable. 
We  cannot  hold  that  the  end  always  justi- 
fies the  means.  We  cannot  hold  that  it  is 
more  important  that  one  evil-disposed  per- 
son shall  be  put  in  prison  than  that  ninety- 
nine  innocent  persons  be  acquitted.  It  is 
not  the  law  yet  that  in  criminal  cases,  where 
there  is  a  doubt  upon  the  law  or  the  facts, 
the  people,  and  not  the  accused,  shall  have 
the  benefit  of  it.  It  is  still  law,  at  least  in 
theory,  that  a  person  is  to  be  presumed  in- 
nocent until  shown  to  be  guilty.  It  seems 
to  me  that  some  or  all  of  these  fimdamental 
maxims  have  been  ignored  in  this  case,  and 
nothing  has  been  seen  except  the  evil  pur- 
pose of  the  defendant  to  bribe  a  public  of- 
ficer. If  this  defendant  is,  in  law,  guilty  of 
attempting  to  steal  the  papers  that  were 
handed  to  him  by  the  detective,  I  have  no 
comment  to  make  upon  the  conduct  of  the 
officers  who  devised  and  carried  out  the  plan. 
It  may  be  that  they  might  be  considered 
public  benefactors,  as  possessing  the  zeal 
and  the  vigor  to  pimish  evil  intentions.  But 
I  am  not  prepared  to  make  this  court  a 
party  to  the  transaction  by  giving, it  ap- 
proval, as  it  must  logically,  if  this  judg- 
ment is  affirmed. 

The  argument  of  the  learned  court  below 
in  support  of  the  conviction  rests  upon  a 
single  proposition,  which  I  quote  from  the 
opinion:  ''Having  proposed  the  scheme  and 
set  in  motion  the  forces  by  which  the  in- 
dictments were  actually  removed  from  tbe 
files  of  the  court  and  delivered  to  him, 
every  act  from  the  inception  of  the  scheme 
to  its  final  consummation  by  the  delivery  of 
the  indictments  was  the  act  of  the  defend- 
ant, no  matter  by  whom  it  was  performed, 
and  it  constituted  him  a  principal  in  the 
transactions."  [91  App.  Div.  331,  86 
N.  Y.  Supp.  529.]  The  fallacy  of  this 
proposition  consists  entirely  in  its  ap- 
plication, since  everyone  will  admit  that 
a  party  who  employs  or  procures  an- 
other to  commit  a  crime  is  a  principal. 
Whatever  other  persons,  acting  as  his 
agents,  do  in  furtherance  of  the  crime,  may 
be  imputed  to  the  one  who  set  the  forces  in 
motion.  No  one  questions  this  rule  of  law. 
But  did  the  defendant  set  the  district  attor- 
ney and  his* staff  in  motion?  Were  they  his 
instruments  and  agents  in  the  scheme  to 
steal  the  records?  If  so,  they  were  crim- 
inals worse  than  the  defendant,  since  they 
were  the  sworn  officers  of  the  law,  and  in- 
trusted, for  the  time  being,  with  the  custody 
and  safe-keeping  of  the  records.  Were  they 
doing  the  defendant's  work,  and  engaged  in 
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promoting  and  effectuating  his  evil  purpose 
to  bribe  them?  If  the  proposition  quoted  is 
correct  as  applied  to  this  case,  it  logically 
follows  that  they  were  certainly  guilty  of  all 
these  things.  But  that  is  only  a  distorted 
view  of  the  facts,  since  they  were  not  acting 
for  the  defendant.  They  were  not  his  agents 
in  crime,  and  in  no  legal  and  proper  sense 
did  they  represent  the  defendant.  The 
whole  scheme  that  was  finally  consummated 
in  the  saloon,  when  the  detective  succeeded 
in  getting  the  records  in  the  defendant's 
coat  pocket  for  an  instant  of  time,  orig- 
inated with  themselves.  There  was  not,  and 
could  not  have  been,  any  crime  whatever, 
without  the  active  aid,  procurement,  en- 
couragement, and  connivance  of  these  public 
officers;  and  hence  there  was  not,  in  law, 
any  crime  at  all.  There  was  an  evil  purpose 
in  the  defendant's  mind,  which  was  never 
carried  out  or  consummated.  The  proposi- 
tion of  the  learned  court  quoted  above  vir- 
tually and  logically  represents  the  district 
attorney's  office  as  aiding  the  defendant,  and 
therefore  as  an  agency  for  the  perpetration 
and  promotion  of  crime.  How  much  more 
reasonable,  charitable,  and  just  it  would  be 
to  present  the  office  and  its  occupants  in  the 
true  light,  namely,  as  representing  the  state 
and  acting  for  it  in  all  that  was  done!  I 
should  be  surprised  if  the  learned,  able,  and 
honest  district  attorney  would  desire  to  be 
represented  as  acting  in  any  other  capacity; 
and  I  will  add  it  is  much  more  compli- 
mentaiy  to  him  to  treat  the  transaction  in 
the  saloon,  when  the  records  were  produced 
by  his  detective,  as  a  mere  farce  or  experi- 
ment, rather  than  a  crime,  which,  if  com- 
mitted at  all,  was  by  his  aid,  advice,  and 
procurement.  It  was  not  only  harmless,  but 
the  whole  performance  was  absolutely  silly, 
since  copies  of  the  six  indictments  were  in 
the  district  attorney's  office,  and  the  loss  of 
the  originals  could  not  embarrass  the  prose- 
cution in  the  least.  The  defendant,  though  a 
lawyer  himself,  evidently  did  not  see  what  a 
silly  project  the  whole  scheme  was,  but  cer- 
tainly the  district  attorney,  his  assistant, 
and  the  detective  must  have  known.  The 
genius  and  vigilance  that  can  convert  evil 
thoughts  into  criminal  acts  might  be  ad- 
mired, but  on  sober  refiection  no  public  of- 
ficer can  think  it  fair  or  proper  to  be  repre- 
sented as  giving  aid,  advice,  or  assistance  to 
an  evil-disposed  person,  that  may  enable  him 
to  do,  or  appear  to  do,  the  things  that  con< 
stitute  a  crime.  It  is  plain  from  the  opin- 
ions that  I  have  quoted  from  the  courts  of 
sister  states  that  those  tribunals  entertain 
no  such  views  of  this  transaction  as  those 
expressed  by  the  learned  court  below  in  this 
case.  These  cases  hold  that  such  a  trans- 
action does  not  amount  to  any  crime,  and, 
in  my  opinion,  they  are  the  expression  of 


144 


New  York  Ooxnrr  of  Appeals. 


Apb., 


90od  sense  and  sound  law.  That  view  is 
safer  for  the  public,  and  much  more  charita- 
ble to  the  officers  themselves.  I  would  not 
give  to  them  the  character  of  agents  carry- 
ing out  the  defendant's  evil  purpose,  but 
rather  as  engaged  in  a  harmless  farce  or  ex- 
periment. The  fundamental  question  in  this 
case  is  plain  and  simple,  and  it  is  this :  Can 
the  state,  through  one  of  its  own  officers  and 
agents,  on  learning  that  one  of  its  citizens 
harbors  criminal  designs  in  his  mind,  and 
has  a  criminal  inclination,  enter  upon  a  plan 
to  tempt  him,  suggest  to  him  what  to  do  in 
order  to  accomplish  his  criminal  purpose, 
take  records  from  the  files  in  pursuance  of 
the  plan,  and  deliver  them  for  a  sum  of 
money  previously  agreed  upon,  all  conceived 
and  carried  out  in  fraud  for  the  very  pur- 
pose of  decoying  the  person  into  some  crim- 
inal act  in  order  to  prosecute  him  for  the 
same,  upon  the  sole  ground  that  its  peace 
and  dignity  have  by  that  act  been  insulted 
and  violated?  I  have  no  hesitation  in  as- 
serting that  an  act  thus'  procured  and  man- 
ufactured cannot  be  a  punishable  crime, 
either  in  the  domain  of  law,  of  morals,  or 
of  common  sense. 

It  has  been  said,  with  perhaps  much  truth, 
that  it  is  and  always  has  been  the  natural 
disposition  of  mankind  to  reverence  law 
more  in  its  high  abuses  and  summary  move- 
ments than  in  its  calm  and  constitutional 
energy,  when  it  dispensed  blessings  with  an 
unseen  but  liberal  hand.  Courts  cannot  in- 
spire much  respect  for  the  majesty  and  dig- 
nity of  law  or  the  orderly  administration  of 
justice  when  they  depart  from  sound  and 
settled  principles  in  order  to  crown  with  suc- 
cess the  traps  devised  by  public  officers  to 
decoy  evil-minded  persons  into  the  commis- 
,sion  of  acts  which  under  other  circumstances 
would  be  criminal.  When  the  state  and  its 
officers  come  into  a  court  of  justice,  demand- 
ing the  punishment  of  a  person  accused  of 
crime,  they  ought  to  appear  there  with  clean 
hands,  and  not  as  a  part  of  the  forces  that 
procured  the  consummation  of  the  unlawful 
act. 

The  highest  and  most  enlightened  court  is 
liable  to  be  misled  by  plausible  and  distorted 
arguments.  But  in  this  case  the  wayfaring 
man  cannot  err,  since  he  has  the  force  of  rea- 
son and  the  light  of  authority  to  guide  him. 
This  judgment  can  be  affirmed  with  the 
strong  hand  of  power,  but  it  is  quite  useless 
to  try  to  cover  it  with  a  glamour  of  reason 
or  law.  The  evil  purpose  of  this  defendant, 
never  consummated,  ought  not  to  have  any 
more  influence  over  the  question  involved  in 
this  case  than  the  smallest  pebble  on  the 
shore  over  the  turbulent  and  angry  waves  of 
the  sea.  I  think  the  approval  of  this  judg- 
ment is  a  bad  precedent,  since  we  cannot  es- 
cape adopting  acts  and  arguments  that  are 
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only  a  virtual  modification  of  the  argumentB 
in  support-  of  lynch  law.  It  is  not  worth 
while  for  this  court  to  become  a  party  to 
this  transaction  for  the  sake  of  sending  this 
defendant,  who,  so  far  as  we  know,  is  a  bad 
man,  to  a  prison  for  a  few  months. 

There  was  a  ruling  made  by  the  learned 
trial  judge  which  seems  to  me  should  not  be 
ignored.  The  people  were  permitted  to 
prove  that,  about  the  time  the  transaction 
referred  to  took  place,  an  assistant  district 
attorney  was  engaged  in  investigating  the 
cause  of  the  death  of  a  man  named  Haga- 
man.  The  assistant  himself  was  put  upon 
the  stand,  and  he  testified  that  the  body  had 
been  exhumed;  that  an  autopsy  had  been 
performed;  that  the  record  of  the  patholo- 
gist had  been  received;  that  the  organs  of 
the  dead  man  had  been  preserved,  and  were 
in  process  of  a  chemical  analysis  by  the  ex- 
pert; that  Dr.  Flower,  supposed  to  know 
something  about  the  conditions  surrounding 
the  death,  had  been  examined,  and  the  writ- 
ten statements  taken ;  that  the  autppsy  was 
held  at  Poughkeepsie,  where  Hagaman  was 
buried.  All  these  things,  he  said  took  place 
in  January  or  February,  previous  to  the 
transaction  in  question.  The  assistant  tes- 
tified that,  as  head  of  the  homicide  bureau, 
he  had  charge  of  the  proeeedings  against 
Flower;  that  the  matter  had  been  submitted 
to  the  grand  jury;  and  that  the  assistant 
had  collected  the  evidence.  Now,  what  all 
these  matters  had  to  do  with  the  question 
before  the  court,  which  manifestlv  was 
whether  the  defendant  stole,  or  attempted  to 
steal,  the  indictments  when  he  put  them  in 
his  pocket  for  a  moment  in  the  saloon,  it 
is  utterly  impossible  to  conceive.  The  de- 
fendant was  not  indicted  for,  or  charged 
with,  bribery,  nor  for  any  complicity  or  con- 
nection with  the  death  of  Hagaman.  It 
seems  that  it  was  a  subject  that  had  been 
widely  discussed  in  all  the  papers,  and  the 
name  of  Flower,  the  defendant's  client,  had 
been  connected  in  some  way  with  the  matter. 
The  evidence  was  all  objected  to  by  the  de- 
fendant's counsel.  The  objections  were  over- 
ruled in  every  case,  and  exceptions  taken. 
This  evidence  could  serve  only  one  purpose, 
and  tliat  was  to  present  the  defendant  be- 
fore the  jury  as  an  associate,  friend,  and 
counselor  of  a  man  who  was  suspected,  if 
not  accused,  of  murder.  The  ruling  of  the 
learned  trial  judge  admitting  this  evidence 
against  the  defendant's  exceptiop  and  objec- 
tion was  manifestly  prejudicial  to  the  de- 
fendant's right  to  a  degree  which  is  difficult 
to  describe.  If  the  defendant  had  been  in- 
dicted for  bribery  or  for  an  attempt  to 
bribe  the  district  attorney  or  his  assistant, 
it  is  possible  that  this  evidence  could  be  jus- 
tified; but  a  motive  for  the  commission  of 
one  crime  is  not  evidence  in  the  prosecution 
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for  another  and  different  offense.  It  seems 
to  me  that  the  ruling  embodies  a  fatal  error, 
and,  even  if  the  testimony  was  not  as  clear- 
ly incompetent  on  its  face  as  it  appears  to 
he,  the  presumption  is  that  it  prejudiced  the 
accused,  under  the  settled  rule  of  this  court. 
People  V.  Koerner,  154  N.  Y.  377,  48  N.  E. 
730;  People  v.  Helmer,  154  N.  Y.  603,  49  N. 
E.  249;  Stokea  v.  People,  63  N.  Y.  183,  13 
Am.  Rep.  492;  Greene  v.  White,  37  N.  Y. 
405. 

The  judgment  of  conviction  should  be  re- 
versed, and  a  new  trial  granted. 

Bartlett,  J.,  dissenting: 

I  concur  in  the  result  reached  by  Judge 
O'Brien. 

It  is  argued  that  the  error  in  the  reason- 
ing of  counsel  for  the  defendant  consists  in 
assuming  that  the  district  attorney  and  his 
detective  represented  the  state  of  New  York 
in  the  scheme  devised  in  the  district  attor- 
ney s  office  to  entrap  the  defendant.  I  deem 
this  the  crucial  point  in  the  case.  The  dis- 
trict attorney  and  his  detective  imdoubted- 
ly  acted  upon  the  theory  that  they  were  rep- 
resenting the  state,  and  doing  it  a  great 
service  in  bringing  this  defendant  into  a 
situation  that  would  result  in  conviction, 
and,  as  they  supposed,  merited  punishment. 
This  was  an  unfortunate  error  of  judgment. 
It  is  a  violent  assumption,  under  the  cir- 
cumstances, that  the  district  attorney  and 
his  detective  were  acting  as  private  citizens, 
fljid  the  state  was  not  bound  in  any  way  by 
what  they  did.  The  state,  as  a  legal  entity, 
can  omlj  be  represented  by  officers  duly  au- 
thorized to  exercise  certain  of  its  powers 
resting  in  its  absolute  sovereignty.  In  the 
case  at  bar,  according  to  the  testimony  of 
the  people's  witnesses,  the  district  attorney 
was  advised  that  the  defendant  had  ex- 
pressed the  desire  to  one  of  these  witnesses 
to  bribe  an  assistant  district  attorney  to 
withdraw,  misplace,  or  lose  the  six  indict- 
ments against  Flower,  or  go  into  court  and 
oppose  a  motion  to  quash  the  indictments 
in  such  a  manner  as  to  permit  it  to  succeed. 
This  widced  purpose  to  bribe  an  official,  ex- 
isting in  the  mind  of  the  defendant,  and 
communicated  to  a  man  whom  he  supposed 
was  his  friend,  represents  his  extreme  posi- 
tion at  the  time  the  district  attorney  was 
advised  that  one  of  his  assistants  might  be 
improperly  approached.  No  crime  had  been 
committed  or  attempted.  It  will  be  ob- 
served that,  according  to  the  people's  wit- 
nesses, the  intention  lurking  in  the  defend- 
ant's mind  was  bribery.  He  did  not  contem- 
plate getting  possession  of  the  indictments 
himself;  his  idea  being  that  the  assistant 
district  attorney,  if  capable  of  being  bribed, 
might  lose  or  misplace  them,  or  defend  in  a 
half-hearted  manner  a  motion  made  to  quash 
them.  At  this  juncture  the  scheme  was  de- 
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vised  in  the  district  attorney's  office  of  al- 
lowing one  of  its  detectives  to  place  himself 
in  communication  with  the  defendant,  and 
assure  him  that  he  sustained  such  relations 
to  the  district  attorney's  office  and  assistant 
district  attorney  as  would  serve  his  purpose. 
This  plan  was  carried  out,  and  resulted  in 
leading  the  defendant  into  the  supposed 
commission  of  two  entirely  distinct  crimes, 
to  wit:  (1)  An  attempt  to  commit  the 
crime  wilfully,  etc.,  removing,  etc.,  a  public 
document,  i.  e.,  certain  indictments,  in  vio- 
lation of  §  94  of  the  Penal  Code;  (2)  the 
crime  of  attempted  grand  larceny  in  the  sec- 
ond degree  by  attempting  to  steal  the  afore- 
said indictments.  This  was  not  a  scheme  or 
device  to  detect  crime  already  committed, 
wherein  secrecy  and  deception  are  often  re- 
sorted to  in  order  to  bring  the  guilty  to  pun- 
ishment, but  it  was  a  plan  to  entrap  the 
defendant,  who  up  to  that  time  had  com- 
mitted no  crime  whatever,  but  was  planning 
in  his  own  mind  a  wicked  scheme  to  bribe 
an  assistant  district  attordey.  In  order  to 
carry  out  the  scheme  of  the  district  attor- 
ney, it  required  the  exercise  of  the  great 
power  and  discretion  conferred  upon  him  by 
law.  The  indictments  in  question  were  on 
file  in  the  clerk's  office,  and  no  coilrt  or  of- 
ficer had  the  power,  under  the  law,  to  re- 
move them  for  the  purposes  contemplated  by 
this  scheme.  Code  Civ.  Proc.  §  866.  This 
section  permits  records  to  be  brought  into 
court  in  the  custody  of  a  clerk  when  neces- 
sary, and,  when  they  are  required  at  any 
other  place,  they  may  be  removed  by  order 
of  the  court,  specifying  that  the  production 
of  the  original  instead  of  the  transcript  is 
necessary.  The  district  attorney  obtained 
this  order  of  the  court,  and  secured  the  pos- 
session of  the  indictments  in  question;  giv- 
ing his  official  receipt  therefor.  Neverthe- 
less this  defendant  is  indicted  for  attempt- 
ing to  remove  filed  documents  from  a  public 
office  and  attempting  to  steal  the  same.  The 
indictments  were  removed  from  the  files  of 
a  public  office  by  the  district  attorney,  and 
were  in  his  official  custody  and  control  every 
moment  of  time  until  thev  were  returned  to 
the  proper  custodian,  and  the  receipt  given 
fox  the  same  taken  up.  The  farce  enacted  in 
the  saloon  where  this  defendant  was  sur- 
rounded by  the  officers  of  the  law  shocks  the 
sense  of  justice;  and,  if  the  state  disap- 
proves this  mode  of  procedure,  it  should  re- 
nounce its  unsavorj'  fruits,  which  include 
$2,000  more  or  less.  In  order  to  reach  the 
conclusion  that  the  district  attorney  did  not 
represent  the  state  in  devising  and  carrying 
out  this  scheme,  we  are  compelled  to  regard 
him  merely  as  the  agent  of  the  state,  ex- 
ceeding his  authority  in  the  premises.  I  am 
of  opinion  that  this  familiar  principle  of  the 
law  of  agency  has  no  application  to  this 
10 
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case.  It  is  essential  that  the  sovereignty  of 
the  state  should  he  duly  represented  by  its  of- 
ficials, and  there  is  no  valid  reason  why  it 
should  not  be  bound  by  the  action  of  the 
district  attorney  when  he  commits  a  grave 
error  of  judgment.  The  argument  that  the 
district  attorney  and  his  detective  did  not 
represent  the  state  in  this  prosecution  per- 
mits the  inference  that  if  they  did  this  con- 
viction could  not  stand.  It  is  contrary  to 
public  policy  and  sound  reason,  when  a  de- 
fendant is  entrapped  by  the  district  attor- 
ney s  office  into  the  commission  of  a  crime 
he  did  not  originally  contemplate,  that  the 
state  should  be  able  to  say  it  will  treat  the 
alleged  criminal  precisely  as  if  the  crime 
for  which  he  was  indicted  originated  in  his 
own  wicked  intention,  unaided  by  the  offi- 
cials who  claim  to  represent  it,  and  who  de- 
liberatelv  induced  him  to  act. 

In  the  case  of  Love  v.  People,  160  111.  501, 
32  L.  R.  A.  139,  43  N.  E.  710,  cited  by  de- 
fendant's counsel,  the  court  held:  "Burglary 
is  not  committed  by  those  assisting  a  de- 
tective in  entering  a  building  and  taking 
money  from  a  safe  in  pursuance  of  a  pre- 
viously arranged  plan  between  him  and  the 
owner,  with  the  sole  intent  of  entrapping 
the  other's  into  the  apparent  commission  of 
a  crime.  Acts  otherwise  criminal,  done  by 
a  party  against  property  at  the  instigation 
and  by  the  encouragement  of  a  detective, 
who  acts  in  pursuance  of  a  plan  previously 
arranged  with  the  owner  of  the  property,  do 
not  constitute  a  crime."  Nimierous  cases 
laying  down  this  same  principle  of  law  are 
cited  from  various  states. 

A  sound  public  policy  requires  that  the 
state  of  New  York  should  be  estopped,  as  is 
a  private  individual  who  seeks  to  induce  a 
person  by  scheme  or  device  to  commit  a 
crime.  It  well  comports  with  the  dignity 
of  the  state  to  say  that  it  repudiates  this 
action  of  its  officials,  and  permits  this  de- 
fendant, although  unworthy,  to  go  free,  be- 
cause he  stands  convicted  of  a  crime  which 
he  never  would  have  attempted  and  could 
not  have  committed  save  by  the  assistance 
of  those  who  on  this  occasion,  however  prop- 
er their  motives,  have  misrepresented  it. 

I  vote  for  reversal. 


Fanny  McComb  HERZOG,  Appt., 

V. 

TITLE  GUARANTEE  &  TRUST  COMPANY 
OF  NEW  YORK  CITY  ei  ah,  Exrs., 
etc.,  of  James  Jennings  McComb,  De- 
ceased^ et  al.,  Respts, 

(177  N.  Y.  86.) 
1.    Tlie  proTlaiona  of  a  ivill  vrlll  be  af- 


fected by  those  of  a  codicil  only  so  far  as 
the  latter  is  valid. 

2.  A  provinion  in  a  'twill  grivlniff  a  child 
an  annuity  and  an  equal  share  In  the  res- 
idue when  distributed  is  modified  by  a  codicil 
providing  that,  in  case  of  her  marriage  to  a 
person  named,  her  annuity  shall  be  a  spe- 
cified amount,  and  upon  her  death  a  certain 
sum  shall  be  divided  among  her  children,  bo 
far  as  the  matter  of  deflnlteness  and  certain- 
ty of  language  is  concerned. 

3.  Tlie  conrt  cannot  take  a  portion  of 
the  fnnd  oat  of  the  hands  of  trnntees 
for  the  purpose  of  giving  validity  to  a  codicil 
by  permitting  a  construction  of  its  provisions 
independently  from  those  of  the  will  where 
a  fund  is  left  to  trustees  to  pay  annuities 
to  testator^B  children  during  the  lifetime  of 
two  of  them,  and  to  devise  the  residue  at 
their  decease,  and  the  codicil  attempts  to 
create  a  further  restriction  on  the  aliena- 
tion of  the  share  of  one  of  the  children  under 
certain  contingencies. 

4.  A  revocation,  as  to  one  of  the  tes- 
tator's children,  of  a  provision  in  a 
will  that  the  remainder  of  his  property 
shall  be  divided  among  his  children,  wilT 
leave  the  portion  of  that  child  to  be  distrib- 
uted as  Intestate  property. 

5.  A  beqnest  is  not  a  «ltt  to  a  class 
within  the  rnle  that  it  shall  be  di- 
vided amonar  the  survivors,  where  at  the 
time  of  making  it  the  number  of  the  donees 
is  certain,  and  the  share  each  is  to  receive 
is  also  certain,  and  in  no  way  dependent 
for  its  amount  upon  the  members  who  shall 
survive. 

6.  A  partial  disinheritance  of  a  child, 
who,  by  the  terms  of  a  will,  is  to  share  equally 
in  the  distribution  of  testator's  estate,  does 
not,  in  the  absence  of  express  words,  consti- 
tute a  devise  to  the  other  children;  but,  as 
to  the  portion  taken  from  such  legatee,  there 
will  be  an  intestacy. 

7.  A  codicil  directing  trustees,  -who, 
under  the  will,  are  to  hold  the  resi- 
due of  the  estate  during  the  lifetime  of 
the  testator's  youngest  two  children  paying 
annuities  to  all  the  children  during  such  liveSr 
and  dividing  the  property  at  their  termina- 
tion, to  hold  the  share  of  another  child  dur- 
ing her  lifetime  upon  the  happening  of  a 
certain  contingency,  paying  her  an  annuity 
during  her  life,  and  dividing  the  principal 
among  her  children  at  her  death,  is  void  as 
suspending  the  period  of  alienation  beyond 
two  lives  in  being  at  the  testator's  death. 

(December  18,  1903.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  reversing  a  judg- 
ment of  a  Special  Term  for  New  York 
County  in  plaintiff's  favor  in  an  action 
brought  to  obtain  a  construction  of  the  will 
of  James  Jennings  McComb,  deceased,  and 
to  enforce  rights  in  his  property  contrary  to- 
the  terms  of  a  codicil.  Reversed. 
The  facts  are  stated  in  the  opinion. 


Note. — In  addition  to  the  cases  in  this  series 
on  the  general  question  of  perpetuities,  see  noPi 
to  Saxton  v.  Webber,  20  L.  R.  A.  509,  on  the 
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effect  on  prior  takers  of  the  failure  of  a  gift 
because  it  violates  the  rule  against  perpetui^ 
ties. 
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Messrs.  Robert  DV".  B.  Elliott,  Robert 
L.  Harriion,  and  William  HT.  Mao- 
Farland,  with  Messrs,  Harrison  ft  Byrd, 

for  appellant: 

The  ninth  clause  of  the  third  codicil  is 
void  for  the  reason  that  it  suspends  the 
power  of  alienation  of  the  trust  estate  be- 
yond the  period  of  two  lives. 

Rothschild  v.  Roux,  78  App.  Div.  282,  79 
N.  Y.  Supp.  833. 

The  whole  residue  is  given  to  trustees,  and 
the  provisions  of  the  codicil  do  not  change 
that  disposition. 

Redf.  Wills,  263,  290,  3d  ed.  p.  360;  Brant 
V.  Willsouy  8  Cow.  56;  Hard  v.  Ashley,  117 
N.  Y.  606  23  N.  E.  177. 

The  necessary  result  of  the  codicil  is  the 
perpetuation  of  the  trust  until  the  death 
of  Fanny. 

McSorley  v.  Wilson,  4  Sandf.  Ch.  515; 
Cochrane  v.  Schell,  140  N.  Y.  631,  36  N.  E. 
071. 

There  is  no  direct  gift  to  Fanny's  children. 
The  gift  is  future  and  contingent,  and  to 
those  who  are  yet  unknown  and  unascer- 
tained, and  who  cannot  be  ascertained  until 
the  mother's  death.  It  is  obvious  that  such 
an  interest  is  not  alienable  in  the  mean- 
time. 

Smith  V.  Edwards,  88  N.  Y.  92;  Clark  v. 
Cammann,  160  N.  Y.  323,  54  N.  E.  709; 
Delafield  v.  Hhipman,  103  N.  Y.  463,  9  N.  E. 
184;  Re  Baer,  147  N.  Y.  348,  41  N.  E.  702; 
Fargo  v.  Squiers,  164  N.  Y.  250,  48  N.  E. 
509;  Dougherty  v.  Thompson,  167  N.  Y.  472, 
60  N.  E.  760;  Haynes  v.  Sherman,  117  N. 
Y.  433,  22  N.  E.  938. 

The  condition  is  void  because  it  might 
make  a  part  of  the  trust  estate  inalienable 
for  more  than  two  lives. 

McSorley  v.  Wilson,  4  Sandf.  Ch.  516: 
Schettler  v.  ;Sfmt*/i,  41  N.  Y.  328 ;  Haynes  v. 
Hhennan,  117  N.  Y.  433,  22  N.  E.  938;  Bur- 
rill  V.  Boardman,  43  N.  Y.  256,  3  Am.  Rep. 
694;  Knox  v.  Jones,  47  N.  Y.  397. 

A  declaration  that  the  ninth  clause  of  the 
third  codicil  is  valid  carries  with  it  the  nec- 
essary conclusion  that  the  testator  dies  in- 
testate as  to  one  fourth  of  his  residuary  es- 
tate. 

Re  Kimherly,  150  N.  Y.  90,  44  N.  E.  945. 

The  law  abhors  an  intestacy,  whether 
total  or  partial,  and  will  not  favor  a  con- 
struction of  a  will  which  leads  to  that  re- 
sult. 

Johnson  v.  Brasington,  156  N.  Y.  187,  50 
N.  E.  869. 

Plaintiff  had  a  vested  equitable  estate  in 
one  fourth  of  the  residuary  trust  created  by 
the  fifteenth  clause  of  the  will. 

If  the  marriage  of  the  plaintiff  with  Mr. 
Louis  Herzog  devested  her  of  her  interest  in 
the  residue  that  part  will  not  go  in  aug- 
mentation of  the  remaining  parts  as  the 
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residue  of  a  residue,  but  will  devolve  as  un- 
disposed of. 

Skrymsher  v.  Northcote,  1  Swanst.  566,  1 
Wils.  248,  18  Revised  Rep.  142;  2  Jarman, 
Wills,  6th  Am.  ed.  p.  368 ;  Morton  v.  Wood- 
bury, 153  N.  Y.  243,  47  N.  E.  283;  Floyd  v. 
Barker,  1  Paige,  480;  Beekman  v.  Bonsor, 
23  N.  Y.  298,  80  Am.  Dec.  269 ;  Hard  v.  Ash- 
ley, 117  is'.  Y.  606,  23  N.  E.  177;  Belts  v, 
Betts,  4  Abb.  N.  C.  317 ;  Kerr  v.  Dougherty, 
79  N.  Y.  327 ;  Re  Woolley,  78  App.  Div.  224, 
79  N.  Y.  Supp.  513;  Creswell  v.  Cheslyn,  2 
Eden,  123,  Affirmed  in  3  Bro.  P.  C.  246; 
Skiptoith  V.  Cabell,  19  Gratt.  788;  Ramsay 
V.  Shelmerdine,  L.  R.  1  Eq.  129;  Humble  v. 
Shore,  7  Hare,  247,  1  Hem.  &  M.  550;  Chap- 
eau's  Estate,  Tucker,  410. 

The  gift  in  the  residuary  clause  is  not  a 
gift  to  a  class. 

Re  Kimberly,  150  N.  Y.  90,  44  N.  E.  945; 
Re  Russell,  168  N.  Y.  169,  61  N.  E.  166. 

Mr.  Edward  M.  Sondder,  guardian  ad 
'litem,  in  person: 

The  extended  term  of  trust  sought  to  be 
effectuated  by  the  ninth  clause  of  the  third 
codicil  is  void  as  suspending  the  power  of 
alienation  beyond  the  statutory  period. 

Real  Property  Law,  §  83;  Personal  Prop- 
erty Law,  §  3;  Radley  v.  Kuhn,  97  N.  Y.  26; 
Haynes  v.  Sherman,  117  N.  Y.  433,  22  N.  E. 
938. 

The  absolute  power  of  alienation  must  be 
present  and  effective  when  the  precedent  es- 
tate determines. 

Dana  v.  Murray,  122  N.  Y.  604,  26  N.  E. 
21;  Schettler  v.  Smith,  41  N.  Y.  328;  Knox 
V.  Jones,  47  N.  Y.  389 .:  Hawley  v.  James,  16 
Wend.  121;  Purdy  v.  Hayt,  92  N.  Y.  446; 
Haynes  v.  Sherman,  117  N.  Y.  433,  22  N.  E. 
938. 

In  the  trust  at  bar  the  "absolute  power  of 
alienation"  does  not  necessarily  exist  at  the 
expiration  of  two  lives  in  being  at  the  time 
of  its  creation. 

Purdy  V.  Hayt,  92  N.  Y.  446;  Schettler  v. 
Smith,  41  N.  Y.  328;  Re  Boer,  147  N.  Y. 
348,  41  N.  E.  702;  Clark  v.  Cammann,  160 
N.  Y.  315,  64  N.  E.  709;  Re  Crane,  164  N. 
Y.  71,  58  N.  E.  47;  Schlereth  v.  Schlereth, 
173  N.  Y.  444,  93  Am.  St.  Rep.  616,  66  N. 
E.  130. 

The  fact  that  the  ninth  clause  of  the 
codicil  is  void  does  not  affect  the  validity  of 
the  fifteenth  clause  of  the  original  will. 

Tilden  v.  Oreen,  130  N.  Y.  29,  14  L.  R.  A. 
33,  27  Am.  St.  Rep.  487,  28  N.  E.  880 ;  Sav- 
age V.  Burnham,  17  N.  Y.  561;  Harrison  v. 
Harrison,  36  N.  Y.  543. 

Mr,  John  Notman,  for  respondents: 

The  intention  of  the  testator  was  clear, 
that,  in  the  event  of  his  daughter  Fanny 
marrying  Mr.  Louis  Herzog,  she  should  only 
enjoy  from  his  estate  the  provision  for  the 
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benefit  of  herself  and  children,  made  in  the 
codicil. 

tfew  York  L.  Tna.  d  T.  Co.  v.  Baker,  165 
N,  Y.  484,  53  L.  11.  A.  544,  59  N.  E.  257; 
Re  Hoyt,  160  N.  Y.  607,  48  L.  R.  A.  126,  55 
N.  E.  282;  Burnet  v.  Burnet,  30  N.  J.  Eq. 
595 ;  Ex  parte  Dickson,  1  Sim.  N.  S.  37,  20 
L.  J.  Ch.  N.  S.  33,  15  Jur.  282;  Selden  v. 
Keen,  27  Gratt.  576;  1  Story,  Eq.  §  291c; 
Newton  v.  Marsden,  2  Johns.  &  H.  356,  31 
L.  J.  Ch.  N.  S.  690,  8  Jur.  N.  S.  1034,  6  L. 
T.  N,  S.  155,  10  Week.  Rep.  438. 

There  is  no  suspension  of  the  power  of 
alienation  beyond  the  statutory  period. 

The  court  should  be  slow  to  adopt  a  con- 
struction which  would  defeat  the  intention 
of  the  testator. 

Jessup  V.  Pringle  Memorial  Home,  27 
Misc.  427,  59  N.  Y.  Supp.  207. 

The  limitation  of  the  power  of  alienation 
upon  the  two  lives  specified  in  the  fifteenth 
article  of  the  will  is  not  extended  or  in- 
creased by  the  ninth  clause  of  the  third 
codicil. 

Tlie  annuity  is  clearly  releasable  and  as- 
signable, and  so  not  within  the  rule  of  sus- 
pension. 

^Bailey  v.  Bailey,  97  N.  Y.  460;  Corse  v. 
Chapman,  153  N.  Y.  406,  47  N.  E.  812. 

And  this  being  so,  even  if  there  were  an- 
other life  estate,  there  would  be  no  unlaw- 
ful suspension. 

Chaplin,  Suspension  of  the  Power  of 
Alienation,  ed.  1891,  §  233. 

Annuities  do  not  suspend  the  power  of 
alienation. 

Lang  v.  Ropke,  5  Sandf.  363;  O'Brien  v. 
Mooney,  5  Duer,  51;  Oriffen  v.  Ford,  1 
Bosw.  123;  Hunter  v.  Hunter,  17  Barb.  25; 
Mttson  V.  Jones,  2  Barb.  229;  Buchanan  v. 
Little,  154  N.  Y.  147,  47  N.  E.  970. 

Merely  making  a  charge  upon  an  estate 
will  not  have  the  effect  of  suspending  the 
absolute  ownership  or  power  of  alienation. 

Mason  v.  Jones,  2  Barb.  229,  Affirming  2 
Sandf.  Ch.  432;  Lcggett  v.  Perkins,  2  N. 
Y.  327. 

The  charge  of  an  annuity  is  not  a  limita- 
tion upon  the  power  of  alienation. 

Frazer  v.  Hoguet,  65  App.  Div.  192,  72  N. 
Y.  Supp.  840. 

The  daughter  Fanny  could  release  or  as- 
sign her  annuity  legacy,  and  the  legacy  to 
her  child  is  likewise  assignable  and  releasa- 
ble. 

Beardsley  v.  Hotchkiss,  96  N.  Y.  201; 
Moore  v.  Littel,  41  N.  Y.  66 ;  Miller  v.  Em- 
ans,  19  N.  Y.  384 ;  Woodgate  v.  Fleet,  44  N. 
Y.  1;  Bam  v.  Van  Orden,  84  N.  Y.  257; 
Mott  V.  Ackerman,  92  N.  Y.  539;  Griffin  v. 
Shepard,  124  N.  Y.  74,  26  N.  E.  339;  Re  Til- 
ford,  5  Dem.  524. 

The  fact  that  the  infant  is  under  disabil- 
ity does  not  affect  this  question  of  assigna- 
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bility  and  releasnbility  so  far  as  the  legal 
right  is  concerned. 

Beardsley  V.  Hotchkiss,  96  N.  Y.  201: 
Quade  v.  Bertsoh,  65  App.  Div.  600,  72  N, 
Y.  Supp.  916. 

The  will  here  is  so  clear  in  its  intent  that 
Fanny  should  not  have  one  fourth  of  the  es- 
tate if  she  married  Louis  Herzog  that,  even 
if  it  were  possible  to  spell  out  a'  particular 
intent  that  he  did  not  mean  to  limit  the 
time  of  the  marriage,  the  general  intention 
must  be  carried  into  effect,  though  it  may 
defeat  the  particular  intent. 

Jackson  ex  dem.  Hammond  v.  Vccder,  11 
Johns.  169;  Jackson  ex  dem.  Ellsworth  v. 
Jansen,  6  Johns.  73;  Parks  v.  Parks,  9 
Paige,  107;  Lovett  v.  Kingsland,  44  Barb. 
500,  Affirmed  in  35  N.  Y.  617. 

Mr.  Robert  E.  Deyo,  with  Messrs. 
Deyo,  Dner,  ft  Banerdorf ,  for  respondent 
J.  Scott  McComb: 

James  Jennings  McComb  did  not  die  in- 
testate as  to  any  part  of  his  estate.  *  What- 
ever was  taken  from  Fanny  was  transferred 
to  the  other  children. 

Heart t  v.  Livingston.  14  Hun,  285,  Affirm- 
ing 53  How.  Pr.  487 ;  Totcne  v.  Weston,  132 
Mass.  513;  Harris  v.  Davis,  1  Colly.  Ch.  Cas, 
416,  9  Jur.  269. 

Mr.  George  A.  Strong,  with  Messrs. 
Dner,  Strong,  &  WUtehead,  for  re: 
spondcnt  executors  and  trustees: 

An  ordinary  annuity  given  directly  is  as- 
signable. It  can,  therefore,  neither  create 
nor  contribute  to  an  illegal  suspension. 

Radley  v.  Kuhn,  97  N.  Y.  26 ;  Cochrane  v. 
i^chell  140  N.  Y.  516,  35  N.  E.  971 ;  Phil- 
lips v.  Phillips,  112  N.  Y.  197,  8  Am.  St. 
Rep.  737,  19  N.  E.  411:  Durfee  v.  Pomeroy, 
154  N.  Y.  583,  49  N.  E.  132. 

A  trust  may  be  created  to  pay  an  annuity. 

Cochrane  v.  Schell,  140  N.  Y.  516,  35  N. 
E.  971;  Rothschild  v.  Roux,  78  App.  Div. 
282,  97  K.  Y.  Supp.  833. 

A  trust  will  never  be  raised  by  implica- 
tion in  order  that,  so  soon  as  raised,  it  may 
be  declared  to  be  illegal  and  void. 

Post  V.  Hover,  33  N.  Y.  593;  Robert  v. 
Coming,  89  N.  Y.  226;  Van  Cott  v.  Prentice 
104  N.  \*.  45,  10  N,  E.  257;  Roe  v.  Vingut, 
117  N.  Y.  204,  22  N.  E.  933;  Crozier  v. 
Bray,  120  N.  Y.  366,  24  N.  E.  712;  Greene 
V.  Greene,  125  N.  Y.  506,  21  Am.  St.  Rep. 
743,  26  N.  E.  739;  Steinhardt  v.  Cunning- 
^am,  130  N.  Y.  292,  29  N.  E.  100;  Locke  v. 
Farmers'  Loan  &  T.  Co.  140  N.  Y.  135,  35 
Atl.  578;  Hopkins  v.  Kent,  145  N.  Y.  363, 
40  N.  E.  4;  Steinway  v.  Steintoay,  163  N.  Y^. 
183,  57  N.  E.  312 ;  Haug  v.  Schumiicher,  166 
N.  Y.  606,  60  N.  E.  245 :  Harrison  v.  HarH- 
son,  36  N.  Y.  543 ;  Smith  v.  Edwards,  88  N. 
Y.  92;  Matteson  v.  Falser,  .56  App.  Div.  91^ 
67  N.  Y.  Supp.  612. 
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i,  J,,  delivered  the  opinion  of  the 
court: 

This  action  was  for  the  construction  of 
the  will  of  James  Jennings  McComh,  who 
died  on  the  31st  of  March,  1901,  leaving  a 
last  will  and  testament,  to  which  there  were 
three  codicils.  Without  referring  to,  or  dis- 
cussing, the  provisions  of  the  will  or  codicils 
which  have  no  necessary  bearing  upon  the 
question  before  us,  we  shall  only  call  atten- 
tion to  those  relating  to  the  question  imder 
consideration.  The  questions  on  this  appeal 
involve  the  construction  and  effect  of  the 
fifteenth  paragraph  of  the  will,  as  changed 
or  modified  by  the  ninth  provisttm  of  the 
third  codicil  thereto. 

Aft«r  making  many  other  provisions  for 
intended  recipients  of  his  bounty,  he  pro- 
vided for  hiB  issue,  immediate  and  remote, 
by  the  fifteenth^  clause  of  his  will.  He 
thereby  gave,  devised,  and  bequeathed  all 
the  rest,  residue,  and  remainder  of  his  es- 
tate to  his  executors  and  trustees,  and  their 
successors,  to  hold,  invest,  maintain,  and 
manage  during  the  lives  of  those  two  of  his 
children  who,  surviving  him,  should  be  the 
youngest  at  the  time  of  his  death,  in  trust, 
however,  and  for  the  purpose,  among  others, 
of  paying  from  the  income  of  the  residuary 
estate  not  otherwise  disposed  of  the  sum  of 
$6,000  per  annum  to  each  of  his  four  chil- 
dren, Mary  Alice,  Fanny  Rayne,  Lillie,  and 
Jennings  Scott,  and,  upon  the  termination 
of  the  trust,  to  transfer  and  convey  said 
residuary  estate  in  equal  parts,  share  and 
share  alike,  to  his  children  above  named,  or 
to  their  respective  heirs,  legatees,  devisees, 
next  of  kin,  executors,  administrators,  or  as- 
signs. The  ninth  clause  of  the  third  codicil 
was  as  follows:  "It  is  my  will,  and  I  here- 
by direct,  that,  in  case  my  daughter  Fanny 
shall  marry  Mr.  Louis  Herzog,  the  pro- 
vision which  she  shall  enjoy  from  my 
estate  shall  be  as  follows:  An  annui- 
ty of  fifteen  ($15,000)  thousand  dol- 
lars per  year  shall  be  paid  to  her, 
so  long  as  she  shall  live,  free  and  clear 
from  any  enjoyment  or  interference  there- 
with on  the  part  of  her  husband.  Upon  her 
death  the  sum  of  three  hundred  ($300,000) 
thousand  dollars  shall  be  divided  between 
her  children,  who  may  survive  her,  and  the 
issue  of  any  child  of  hers,  who  may  have 
previously  died,  such  issue  to  take  the  par- 
ent's share.  Tlie  principal  so  to  be  di- 
vided upon  her  death  shall  be  three  hundred 
($300,000)  thousand  dollars."  The  plain- 
tiff remained  unmarried  until  abount  nine 
months  subsequent  to  the  death  of  the  tes- 
tator, when  she  was  married  to  the  Mr. 
Louis  Herzog  therein  mentioned  and  referred 
to. 

Upon  the  argument  and  in  the  briefs  of 
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counsel  a  number  of  very  interesting  and 
important  questions  were  elaborately  and 
exhaustively  discussed  in  a  manner  evincing 
great  industry,  research,  and  ability  upon 
the  part  of  the  learned  counsel  for  the  re- 
spective parties.  Many  of  those  questions, 
however,  we  shall  not  discuss  or  determine, 
but  shall  coniiiic  our  examinition  to  tlu* 
question  passed  upon  by  the  courts  below 
which  wc  think  is  decisive  and  controlling. 

On  the  trial  the  learned  special  term  held 
that  the  ninth  clause  of  the  third  codicil, 
construed  in  connection  with  the  fifteenth 
article  of  the  will,  was  illegal,  inoperative, 
and  void.  Upon  appeal  to  the  appellate  di- 
vision, that  learned  court  held  to  the  con- 
trary, and  reversed  the  judgment  upon  the' 
ground  that  that  provision  of  the  codicil  was 
valid.  We  concur  in  the  opinion  of  the 
learned  appellate  division  so  far  as  it  states 
that  "it  was  manifestly  the  intention  of  the 
testator  to  modify  the  third  and  fourth  sub- 
divisions of  the  fifteenth  clause  or  article  in 
the  event  that  Fanny  should  marry  Herzog, 
by  providing  that  she  should  then  receive 
$15,000  per  annum  as  a  life  annuity,  instead 
of  a  share  in  the  income  of  the  residuary  es- 
tate during  the  continuance  of  the  trust, 
and  in  the  principal  thereof  at  the  termina- 
tion of  the  trust,  and  that  upon  her  death 
her  issue  should  receive  $300,000."  The 
will  and  codicil  are  to  be  taken  and  con- 
strued as  parts  of  one  and  the  same  instru- 
ment, and  the  dispositions  of  the  will  are 
not  to  be  disturbed  further  than  are  neces- 
sary to  give  effect  to  the  codicil.  Hard  v. 
Ashley,  117  N.  Y.  606,  23  N.  E.  177;  Good- 
win  V.  Coddington,  164  N.  Y.  283,  48  N.  E. 
729.  Therefore,  in  ascertaining  the  effect 
of  the  ninth  clause  of  the  codicil  upon  the 
interest  of  the  plaintiff  under  the  fifteenth 
clause  of  the  will,  both  instruments  must 
be  read  and  interpreted  as  one.  From  them 
the  intention  of  the  testator  must  be  ascer- 
tained. The  intent  to  be  discovered  is  not 
whether  he  intended  to  make  a  valid  dispo- 
sition of  his  estate,  but  what  provisions  he 
in  fact  intended  to  make.  When  that  is 
foimd,  it  is  for  the  court  to  determine 
whether  such  intended  provisions  are  valid 
or  otherwise.  Colion  v.  Fox,  67  N.  Y.  348, 
351.  The  question  of  intent  may  relate  to 
the  mode  of  administration  and  the  charac- 
ter of  the  gift,  as  well  as  to  the  amount  or 
the  person  to  whom  it  is  made.  The  duty 
of  the  court  is  not  to  make  a  new  will  or 
codicil  to  carry  out  some  supposed  but  un- 
disclosed purpose,  but  to  ascertain  what  the 
testator  actually 'intended  by  the  language 
employed  by  him,  when  properly  interpreted, 
and  then  to  determine  whether  such  in- 
tended provisions  are  valid  or  otherwise. 
The  duty  of  the  court  is  to  interpret,  not 
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to  construct;  to  construe  the  will  and  codi- 
cil, not  to  make  new  ones.  Tilden  v.  Oreen, 
130  N.  Y.  29,  51,  14  L.  R.  A.  33,  27  Am.  St. 
Rep.  487,  28  N.  E.  880. 

All  the  valid  provisions  of  the  will  for 
the  benefit  of  the  testator's  issue,  either  im- 
mediate or  remote,  are  contained  in  the  fif- 
teenth clause.  Although,  as  to  other  gifts 
by  his  will  he  had  adopted  different  methods 
for  their  administration,  yet,  when  it  came 
to  the  bulk  of  his  estate,  and  to  the  provi- 
rsions  for  his  children  and  their  issue,  he 
plainly  and  purposely  provided  that  such 
provisions  should  be  administered  through 
the  instrumentality  of  a  trust.  Obviously 
liis  purpose  was  to  suspend  the  power  of 
alienation  for  the  longest  period  permissible 
under  the  law.  That  intent  he  plainly  and 
expressly  states  in  the  fifteenth  clause  of  his 
will.  Thus  the  dominant  purpose  of  the 
testator,  so  far  as  gifts  to  his  children  and 
their  issue  were  concerned,  was  to  provide 
for  the  inalienability  of  their  shares  for  the 
longest  period  possible.  There  is  nothing  in 
the  ninth  clause  of  the  codicil  indicating  or 
expressing  any  other  purpose  as  to  the  share 
given  the  plaintiff  and  her  issue  in  case  of 
her  marriage  to  Herzog,  but  the  provision 
that  in  that  case  she  should  receive  $15,000 
a  year,  and  $300,000  should  be  divided  be- 
tween such  of  her  children  and  their  issue 
as  should  survive  her,  discloses  that  the 
same  general  intent  of  inalienability  was  to 
be  continued  as  to  the  share  provided  for 
the  plaintiff  by  such  ninth  clause. 

A  doubt  may  exist  as  to  the  sufficiency  of 
the  codicil  to  cut  down  the  absolute  gift  to 
the  plaintiff  contained  in  the  will,  by  reason 
of  the  indefiniteness  and  uncertainty  of  the 
language  employed.  The  rule  is  that  an  ab- 
solute gift  by  a  will  cannot  be  cut  down  by 
a  later  provision  unless  the  intention  to  do 
BO  is  expressed  in  language  as  plain,  definite, 
and  certain  as  is  used  in  making  the  original 
gift.  Banzer  v.  Banzer,  156  N.  Y.  429,  51 
N.  E.  291.  We  are,  however,  inclined  to  the 
opinion  that  the  language  of  the  codicil  is 
sufficiently  plain  to  show  an  intention  on 
the  part  of  the  testator  to  modify  his  orig- 
inal gift  to  the  plaintiff  as  to  the  amount 
of  the  income  she  should  receive,  between 
whom  the  remainder  of  the  income  should  be 
divided,  between  whom  the  corpus  of  the 
fund  should  be  ultimately  divided,  the  pro- 
portion or  amount  thereof  they  should  each 
receive,  and  the  time  when  such  division 
should  be  made  as  to  the  share  going  to  the 
plaintiff  and  her  children  or  their  issue. 
Therefore,  just  so  far  as  the  codicil  modifies 
or  changes  the  provisions  of  the  will,  it 
Bhould  be  held  to  be  effective.  Hard  v. 
AshJej/,  117  N.  Y.  606,  23  N.  E.  177. 
In  considering  the  effect  of  the  codicil  up- 
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on  th«  provisions  of  the  will  to  which  it  re- 
lates, our  attention  must  be  directed  to  the 
provisions  for  the  disposition  of  that  portion 
of  the  estate,  and  the  method  in  which  it  is 
to  be  administered  or  divided  between  its  in- 
tended recipients.    If  the  codicil,  when  con- 
strued   in    connection    with    the    fifteenth 
clause  of  the  will,  is  illegal  and  contrary  to 
the  law  in  either  of  those  respects,  it  is  void, 
and  should  not  be  given  effect.    After  elim- 
inating from  the  fifteenth  clause  of  the  will 
the  invalid  provisions  therein,  the  testator, 
in  effect,  gave  the  remainder  of  the  income 
from  his  residuary  estate  not  specially  ded- 
icated to  other  purposes  to  his  children  equal- 
ly, share  and  share  alike;  and  upon  the  ter- 
mination of  the  trust  each  child,  or  her  is- 
sue, successors,  or  representatives,  was  to  be 
paid  one  fourth  of  such   residuary  estate. 
This  provision  was  not  revoked,  nor  was  it 
even  modified,  by  the  codicil,  unless  a  condi- 
tion   should   arise   which   might  be   either 
precedent  or  subsequent;  and  upon  the  hap- 
pening of  that  condition  the  only  modifica- 
tion of  the  gift  in  the  fifteenth  clause  was  to 
change  or  reduce  the  amount  the  plaintiff 
should  receive  from  the  income,  and  to  give 
her  children  $300,000  instead  of  the  share 
which  she  or  they  would  have  received  if 
such   condition   had   not   arisen.    In   other 
words,  by  the  codicil,  upon  the  happening  of 
the  event  mentioned  therein,  the  dear  and 
obvious  intent  of  the  testator  was  that  the 
fifteenth  clause  shpuld  be.  so  modified  as  to 
divide  the  income  and  corpus  of  the  residu- 
ary estate  among  his  children  and  their  is- 
sue, successors,  and  representa£ives,  under 
the  provisions  of  that  clause,  but  in  differ- 
ent proportions.     No  portion  of  the  residu- 
ary estate  was  withdrawn  from  the  opera- 
tion of  the  trust,  or  dedicated  to  any  pur- 
poses except  those  mentioned  in  the  fifteenth 
clause  of  the  will  and  the  ninth  clause  of 
the  third  codicil.     By  such  modification,  up- 
on the  termination  of  the  trust,  the  whole 
corpus  of  the  residuary  estate  was  still  to 
be  divided  between  his  four  children  or  their 
respective  issue,  if  the  condition  mentioned 
did   not   arise.     But  if   it  arose,   then   the 
plamtiff  was  to  have  an  annuity  of  $15,000 
a  year  so  long  as  she  lived,  and  upon  her 
death  $300,000  was  to  be  divided  between 
her  children  who  should  survive  her,  includ- 
ing the  issue  of  any  child  who  should  have 
previously  died. 

We  think  the  plain  and  intended  effect  of 
the  fifteenth  clause,  as  modified  by  the  ninth 
provision  of  the  codicil,  was  to  continue  the 
trust  as  it  stood  in  the  will  as  to  all  of  his 
children,  unless  the  plaintiff  should  marry 
Herzog,  in  which  event  the  amount  or  share 
of  such  children  was  to  be  changed  so  that 
the  plaintiff  and  her  children  or  grandchil- 
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dren  were  to  receive  a  reduced  sum,  and  the 
income  and  body  of  the  trust  estate  were  to 
be  divided  in  a  different  manner,  but 
through  the  same  instrumentality.  The 
-codicil  contains  no  words  of  gift,  provides  no 
other  method  by  which  the  $15,000  of  the 
income  was  to  be  paid  to  the  plaintiff,  and 
'establishes  no  other  fund  or  source  from 
which  either  the  income  or  principal  was  to 
be  derived.  Nor  does  it  state  by  whom  the 
•$300,000  is  to  be  divided,  or  in  whose  hands 
it  is  to  remain  until  the  time  of  the  plain- 
tiff's death.  The  whole  scheme  and  plan  of 
the  will,  except  as  to  the  portion  which  she 
imd  her  children  were  to  receive,  are  left  in- 
tact and  unchanged.  The  only  method  of 
administration  is  provided  by  the  will.  The 
form  of  bequest  in  the  fifteenth  clause  is  by 
words  of  gift  contained  only  in  the  direction 
to  transfer  and  divide.  The  same  form  of 
bequest  is  contained  in  the  ninth  clause  of 
the  codicil.  The  effect  of  the  codicil  was  not 
to  revoke  the  residuary  clause,  interfere 
with  the  trust,  or  change  the  scheme  or 
method  provided  for  the  administration  of 
his  estate,  but  simply  to  provide  that,  if  the 
-condition  mentioned  should  arise,  the 
amoimt  should  be  changed  as  to  the  income, 
and  $300,000  of  the  principal,  which  other- 
wise would  go  to  her  or  her  children,  was 
to  be  transferred  to  such  of  her  children  or 
their  issue  as  should  be  living  at  the  time  of 
her  death.  Considering  the  situation  of  the 
testator  at  the  time  the  codicil  was  made, 
liis  full  knowledge  of  the  whole  scheme  and 
plan  of  his  will  as  to  the  execution  of  its 
provisions  for  his  children,  with  no  designa- 
tion of  any  person  to  carry  out  the  provi- 
sions of  the  codicil,  and  the  fact  that  the 
•codicil  was  a  mere  modification  of  the  pro- 
visions of  the  fifteenth  clause,  it  seems  ob- 
vious that  he  intended  to  employ  the  same 
agency  to  accomplish  the  administration  of 
the  fifteenth  clause,  as  modified  by  the  oc- 
•«urenoe  of  the  condition  mentioned  in  the 
•codicil,  as  though  that  condition  had  not 
.arisen. 

It  is  likewise  to  be  observed  that  the  tes- 
tator's entire  estate,  except  the  residuum, 
has  been  disposed  of,  and  by  the  residuary 
•clause  the  title  to  the  residue  of  his  property 
after  paying  other  independent  legacies  was 
absolutely  vested  in  the  trustees  for  the  pur- 
poses stated  in  the  third  and  fourth  para- 
graphs of  the  fifteenth  clause  of  the  will. 
Under  these  circumstances,  and  in  the  ab- 
sence of  any  such  provision  by  the  testator, 
the  court  cannot  set  apart  any  portion  of  the 
trust  fund  or  of  the  estate  for  the  purpose 
-of  establishing  another  fund  for  the  pay- 
ment of,  or  to  produce,  the  annuity  to  the 
plaintiff  during  her  life,  or  from  which  to 
pay  the  legacies  to  her  children  or  their  is- 
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sue  at  her  death.  The  court  has  no  power 
to  devest  the  legal  title  of  the  trustees  to 
any  portion  of  the  estate.  Cochrane  v. 
Schell,  140  N.  Y.  516,  636,  35  N.  E.  971.  Con- 
sequently the  only  manner  in  which  such 
annuity  and  legacies  can  be  satisfied  is 
through  the  trust,  and  under  the  powers  con- 
ferred upon  the  trustees  by  the  fifteenth 
clause,  as  modified  by  the  ninth  clause  of 
the  third  codicil. 

Moreover,  if  the  effect  of  the  codicil  was 
not,  as  already  suggested,  to  modify  the 
third  and  fourth  subdivisions  of  the  fifteenth 
clause  of  the  will,  and  to  continue  the  trust 
for  the  execution  of  the  provisions  thereof 
as  modified,  then  as  to  one  fourth  of  the 
residuary  estate  the  testator  died  intestate. 
In  other  words,  if  the  effect  of  the  codicil 
was,  upon  the  plaintiff's  marriage  to  Her- 
zog,  to  revoke  the  provisions  contained  in 
the  fifteenth  clause  of  the  will  as  to  the 
plaintiff,  there  being  no  gift  over  of  that 
portion,  it  would  not  continue  as  a  part  of 
the  residue  for  division  among  the  other 
three  children  or  their  issue,  as  it  seems  to 
be  settled  that,  where  the  disposition  of  an 
aliquot  part  of  the  residue  fails  from  any 
cause,  that  part  will  not  go  in  augmentation 
of  the  remaining  parts,  as  a  residue  of 
residue,  but  will  devolve  as  undisposed  of. 
I  Jarman,  Wills,  764;  Morton  v.  Woodbury, 
153  N.  Y.  243,  257,  47  N.  E.  283 ;  Beekman 
V.  Bonsor,  23  N.  Y.  675,  Appx. ;  Hard  v.  Ash- 
ley, 117  N.  Y.  606,  23  N.  E.  177;  Kerr  v. 
Dougherty,  79  N.  Y.  327,  346;  Floyd  v. 
Barker,  1  Paige,  480,  482.  It  is  perfectly 
manifest  that  the  testator  intended  no  such 
result.  We  think  his  clear  purpose  was  to 
continue  the  trust  as  provided  in  the  will, 
and  in  case  of  the  plaintiff's  marriage  that 
it  should  be  modified  as  stated  in  the  codicil, 
and  that  the  residuary  estate  should  then  be 
divided  according  to  that  provision  as  thus 
modified  through  the  instrumentality  of  the 
trust,  and  that  the  only  intended  effect  of 
the  codicil  was  to  change  the  amoimt  which 
was  to  go  to  each  of  his  children  by  aug- 
menting the  shares  given  to  the  others,  ex- 
cept the  plaintiff,  by  the  amount  of  the 
diminution  of  her  share. 

The  gift  to  the  plaintiff  and  her  children 
by  the  codicil  was  not  an  independent  or  in- 
itial gift  to  them,  but  was  substitutional, — 
to  take  the  place  of  the  original  gift  which 
she  was  to  enjoy  in  case  the  condition  as  to 
her  marriage  was  not  broken, — and  there- 
fore must  be  construed  as  subject  to  the 
same  conditions  as  the  former  one  as  to  the 
property  on  which  they  are  charged,  or  the 
fund  out  of  which  they  are  payable.  Redf. 
Wills,  pt.  1,  p.  360,  §  26;  Theobald,  Wills, 
p.  137;  Briatow  v.  Bristow,  5  Beav.  289; 
Cooper  V.  Day,  3  Meriv.   164;   Leacroft  v. 
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Maynard,  1  Ves.  Jr.  279 ;  Orotcder  v.  CloweSy 
2  Ves.  Jr.  449;  Giealer  v.  Jones,  25  Bear. 
418;  Fisher  v.  Brierley,  30  Beav.  267. 

The  codicil  did  not  operate  as  a  revoca- 
tion of  the  testator's  previous  testamentary 
provisions,  beyond  the  clear  import  of  its 
language;  and  his  expressed  intention  to 
change  the  will  in  the  particular  mentioned 
by  implication  negatives  any  intention  to 
alter  it  in  any  other  respect.  Red  field  v. 
Redfi^ld,  126  N.  Y.  466,  27  N.  E.  1032 ;  Viele 
V.  Kecler,  129  N.  Y.  190,  29  N.  E.  78. 

Tlie  contention  that  the  gift  in  the  residu- 
ary clause  waj3  a  gift  to  a  class,  and  conse- 
quently the  brother  and  the  two  sisters  of 
the  plaintiff  would  take  the  entire  residue, 
cannot  be  sustained.  This  gift  contains  none 
of  the  elements  necessarv  to  constitute  such 
a  gift.  A  bequest  is  not  a  gift  to  a  class, 
where,  at  the  time  of  making  it,  the  number 
of  the  donees  is  certain,  and  the  share  each 
is  to  receive  is  also  certain,  and  in  no  way 
dependent  for  its  amount  upon  the  members 
who  shall  survive.  A  gift  to  a  class  is  a 
gift  of  an  aggregate  sum  to  a  body  of  per- 
sons uncertain  in  number,  at  the  time  of  the 
gift,  to  be  ascertained  at  a  future  time,  who 
are  all  to  take  in  equal  or  in  some  other 
definite  proportions ;  the  share  of  each  being 
dependent  for  its  amount  upon  the  ultimate 
number.  Re  Kimberlyy  150  N.  Y.  90,  93,  44 
N.  E.  045;  Re  Russell,  168  N.  Y.  169,  61  N. 
E.  166. 

The  claim  of  the  respondents  that  the 
codicil  effected  a  gift  to  the  brother  and  sis- 
ters of  the  plaintiff  of  her  share  in  the 
residuary  estate  in  case  of  her  marriage,  in- 
dependent of  the  trust,  and  uncontrolled  by 
its  provisions  and  limitations,  and  hence 
that  there  was  no  intestacy,  cannot  be  sus- 
tained. At  most,  it  can  only  be  said  that 
the  testator  intended  to  partially  disinherit 
her  as  to  her  share.  But  if  such  was  the  in- 
tent and  effect  of  the  codicil,  as  there  was  no 
gift  over  to  them,  it  constituted  a  mere  dis- 
inheritance, without  a  legal  gift  to  another, 
which  is  insufficient  to  cut  off  the  right  of 
heirs  or  next  of  kin  to  inherit.  Gallagher  v. 
CrookSy  132  N.  Y.  338,  342,  30  N.  E.  74(5. 

Assuming,  then,  as  we  must,  that  the  in- 
tention of  the  testator,  by  his  codicil,  in 
case  the  condition  as  to  the  plaintiff's  mar- 
riage arose, — was  to  merely  modify  the  resid- 
uary clause  by  substituting  the  provision 
therein  for  the  plaintiff  and  her  children  in 
lieu  of  the  provisions  for  her  contained  in 
the  fifteenth  clause,  and  that  that  clause  of 
the  will  as  thus  modified  became  a  part  of 
the  trust  to  be  administered  by  the  trustees 
of  the  will  in  accordance  with  its  provisions 
as  thus  modified,  the  question  is  presented 
whether  the  codicil  then  falls  within  the  con- 
demnation of  the  statute  forbidding  the  sus- 
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pension  of  the  absolute  power  of  alienation 
of  real  property  or  the  absolute  ownership 
of  personal  property  for  a  period  longer 
than  during  the  continuance  of  two  lives 
in  being  at  the  creation  of  the  estate  or 
at  the  death  of  the  testator.  By  the  express 
provisions  of  section  15  of  the  will,  the  trus- 
tees were*  to  hold  the  property  during  the 
lives  of  two  of  the  testator's  children  desig- 
nated, of  whom  the  plaintiff  was  not  one, 
and  pay  the  income  to  his  children  during 
the  continuance  of  the  trust.  That  provi- 
sion as  modified,  if  valid,  imposed  upon  the 
trustees  the  duty  of  continuing  the  trust 
and  retaining  the  title  to  the  trust  property 
during  the  lives  of  those  two  children;  and, 
in  addition,  it  required  them  to  retain  the 
title  to  that  portion  of  the  trust  property 
necessary  to  pay  her  $15,000  a  year  for  the 
further  period  of  her  natural  life,  and  upon 
her  death  to  pay  $300,000  thereof  to  her  sur- 
viving children  or  their  issue.  If  this  will 
and  codicil  disclose  one  purpose  more  clearly 
than  any  other,  it  is  that  it  was  the  inten- 
tion of  the  testator  that  the  portion  of  his 
estate  intended  for  his  children  and  their  is- 
sue should  be  held  in  trust  and  remain  in- 
alienable by  them  until  the  full  end  and  ter- 
mination of  the  trust  term  by  the  death  of 
his  two  children  by  whose  lives  it  was  meas- 
ured, and,  in  case  the  plaintiff  should  marry 
Herzog,  that  the  share  intended  for  her  and 
her  children  should  remain  inalienable  dur- 
ing the  further  period  of  her  natural  life. 
Thus  it  is  obvious  that,  during  the  continu- 
ance of  the  two  lives  mentioned,  the  title  to 
all  the  residuary  estate  was  to  remain  in 
the  trustees;  and  also  that,  as  to  so  much 
of  the  trust  fund  as  was  necessary  to  pro- 
duce the  portion  Intended  for  the  plaintiff 
and  her  children,  the  title  was  to  remain  in 
the  trustees,  not  only  during  the  lives  men- 
tioned, but  also  during  the  life  of  the  plain- 
tiff. Consequently  there  was,  or  might  be, 
a  suspension  of  the  absolute  power  of  aliena- 
tion or  tlie  absolute  ownership  of  the  prop- 
erty for  a  period  longer  than  during  the  con- 
tinuance of  two  lives  in  being  at  the  death 
of  the  testator.  The  rule  is  that  where, 
by  the  terms  of  an  instrument  creating 
an  estate,  there  may  be  an  unlawful 
suspension  of  the  power  of  alienation, 
or  of  the  absolute  ownership,  the  lim- 
itation is  void,  although  it  turns  out  by 
subsequent  events  that  no  actual  suspension 
beyond  the  prescribed  period  would  have 
taken  place.  In  other  words,  to  render  such 
future  estates  created  by  will  valid,  they 
must  be  so  limited  that  in  every  possible  con- 
tingency they  will  absolutely  terminate 
within  the  period  of  two  lives  in  being  at 
the  death  of  the  testator,  or  the  estate  will 
be  held  void.     Schettler  v.  Smith,  41  N.  Y. 
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328;  Knox  v.  Joiiea,  47  N,  Y.  389,  397; 
Uatcley  v.  James,  16  Wend.  121;  Purdy  v. 
Hayt,  92  N.  Y.  446;  Haynea  v.  Bherman, 
117  N.  Y.  433,  22  N.  E.  938;  Dana  v,  ifur- 
ray,  122  N.  Y.  604,  26  N.  E.  21.  That  the 
testator  intended  by  the  ninth  clause  of  his 
codicil  to  create  a  future  inalienable  estate 
during  the  life  of  the  plaintiff  is  shown  by 
the  fact  that  the  only  words  of  gift  are  con- 
tained in  the  direction  to  divide  and  trans- 
fer. Under  such  circumstances  the  vesting 
in  the  beneficiaries  will  not  take  place,  or 
the  future  executory  limitation  take  effect, 
until  such  future  time  arrives.  Warner  v. 
Durant,  76  N.  Y.  133,  136;  Smith  v.  Ed- 
wards, 88  N.  Y.  92.  103;  Delaney  v.  McCor- 
mack,  88  N.  Y.  174,  183;  Delafield  v.  Ship- 
man,  103  N.  Y.  463,  467,  9  N.  E.  184;  Ship- 
man  V.  Rollim,  98  N.  Y.  311 ;  Re  Crane,  164 
N.  Y.  71,  58  N.  E.  47;  Schlereth  v.  Schler- 
eth,  173  N.  Y,  444,  93  Am.  St.  Rep.  616,  66 
N.  E.'  130.  Hence  the  title  to  the  portion 
of  the  testator's  estate  mentioned  in  the 
fifteenth  clause  of  his  will,  from  which  the 
plaintiff's  annuity  was  to  be  paid,  and  from 
which,  upon  her  death,  the  $300,000  was 
also  to  he  paid,  was  to  remain  in  the  trus- 
tees, and  was  inalienable  for  a  longer  pe- 
riod than  two  lives  in  being  at  the  death  of 
the  testator. 


It  is  argued  by  the  respondents  that  an- 
nuities do  not  suspend  the  power  of  aliena- 
tion, and  therefore,  under  the  provisions  of 
the  codicil,  the  annuity  to  the  plaintiff  is 
alienable.  We  are  inclined  not  to  agree 
with  that  proposition,  as  applicable  to  this 
case,  as  it  is  clearly  apparent  from  the  will 
and  codicil  that  the  testator  intended  that 
the  provision  for  the  plaintiff  should  be  and 
remain  inalienable  during  her  life.  Coch- 
rane V.  Schell,  140  N.  Y.  516,  35  N.  E.  971. 
But  if  as  to  the  annuity  it  could  be  so  held, 
still,  as  to  the  portion  of  the  trust  fund  re- 
quired to  pay  the  $300,000  to  such  of  the 
children  of  the  plaintiff  or  their  issue  as 
should  survive  her,  it  was  clearly  inalien- 
able during  her  life,  and  the  title  was  sus- 
pended beyond  the  statutory  limit. 

These  considerations  lead  us  to  the  con- 
clusion that  the  judgment  of  the  Appellate 
Division  should  he  reversed,  and  that  en- 
tered upon  the  decision  of  the  Special  Term 
affirmed,  with  costs  to  all  the  parties  in  all 
the  courts,  payable  out  of  the  residuary 
fund. 

Parker,  Ch.  J.,  and  O'Brien,  Haisbt, 
Vaan,  and  Werner,  JJ.,  concur.  Gray, 
J.,  concurs  in  result. 
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V. 

iVESTERN    UNION    TELEGRAPH    COM- 
PANY. 

(129  Fed.  318.) 

1.  A  telegrraplft  company  rccelvingr  a 
meiisaife  for  tranmnisslon  is  bound 
to  notify  tlie  sender,  in  case  the  line  Is 
obstructed  so  that  the  message  cannot  be 
sent  within  a  reasonable  time,  so  as  to  give 
him  an  opportunity  to  avail  himself  of  other 
modes  of  conreying  the  desired  information 
to  the  sendee;  and  it  Is  liable  to  the  sendee 
for  any   damages  which   may  be  caused   to 


Note. — Duty  of  telegraph  company  to  notify 
nender  of  message  if  it  cannot  be  promptly 
transmitted  or  delivered. 

It  is  common  experience'  that  a  message  ten- 
dered to  a  telegraph  company  for  transmission 
is  in  due  time  delivered  to  the  sendee.  Because 
of  this  experience  persons  desiring  to  communi- 
cate quickly  with  others  at  a  distance  have  come 
to  rely  on  the  continued  operation  of  the  rule, 
and  to  act  in  important  business  and  personal 
matters  upon  the  assumption  that  a  message 
tendered  for  transmission  will  be  delivered  at 
its  destination  within  the  time  reasonably  neces- 
sary for  that  purpose.  The  question  then  arises 
whether,  in  case  that  result  will  not  occur  in 
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him  because  of  nonperformance  of  this  obli- 
gation. 

2.  The  measure  of  dauiagres  for  failure 
to  notif y^  one  tvIio  delivers  a  messagre 
to  a  telearrapli  company-  for  transmis- 
sion, advising  the  sendee  to  purchase  certain 
stock,  of  the  fact  that  it  cannot  be  transmit- 
ted because  of  obstruction  of  the  line.  Is  the 
difference  between  what  the  stock  could  have 
been  purchased  for  had  the  message  been 
promptly  sent  and  what  was  paid  for  the 
stock  under  the  belief  that  the  advice  related 
to  conditions  at  tbe  time  the  message  reached 
the  sendee. 
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any  particular  Instance,  he  is  entitled  to  be 
Informed  of  that  fact,  or  whether  the  company 
may  transmit  the  message  at  Its  convenience, 
leaving  him  in  Ignorance  of  the  fact  that  his  ex- 
pectation, and  perhaps  his  object.  In  employing 
the  company  has  not  been  realized.  Prompt  de- 
livery may  become  Impossible,  either  because  the 
line  is  not  in  working  order  or  Is  crowded  with 
other  business,  because  the  sendee  cannot  be 
found,  or  because  the  terminal  office  Is  not  able 
for  some  reason  to  handle  the  business.  In  each 
of  these  Instances  a  few  cases  have  considered 
the  question  of  the  duty  of  the  company  and  the 
rights  of  the  sendee,  and  the  weight  of  author- 
ity is  that  in  either  case  the  sender  must  re- 
ceive notice  of  the  impending  delay. 
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ERROR  to  the  Circuit  poiirt  of  the  United 
States  for  the  Northern  Division  of  the 
Northern  District  of  Illinois  to  review  a 
judgment  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  failure  to 
give  notice  of  delay  in  sending  a  telegram. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Grosscup  and  Bakery  Cir- 
cuit Judges,  and  Bunn,  District  Judge. 

Mr.  Henry  Love  Clarke,  for  plaintiff  in 
«rror : 

In  cases  where,  through  any  cause,  it  is 
impossible  to  send  a  despatch,  or  where  con- 
siderable delay  will  be  necessary,  it  is  the 
<iuty  of  the  company  to  inform  the  sender, 
particularly  where  the  message  shows  on  its 
face  the  necessity  or  importance  of  its 
speedy  transmission. 


25  Am.  &  Eng.  Enc.  Law,  p.  779 ;  Western 
U.  Tcieg.  Co.  v.  Harding,  103  Ind.  605,  3  N. 
E.  172 ;  Hendricks  v.  Western  U.  Teleg.  Co. 
123  N.  C.  304,  78  Am.  St  Rep.  658,  35  S.  E. 
543 ;  Pacific  Postal  Teleg,  Cable  Co.  v.  Bank 
of  Palo  Alto,  54  L.  R.  A.  711,  48  C.  C.  A. 
413,  109  Fed.  369;  Postal  Teleg.  Cable  Co. 
v.  Lathrop,  131  111.  575,  7  L.  R.  A.  474,  19 
Am.  St.  Rep.  55,  2?  N.  E.  583 ;  Fleisohner  v. 
Pacific  Postal  Teleg.  Cable  Co.  55  Fed,  7.18, 
14  C.  C.  A.  106,  29  U.  S.  App.  227,  66  Fed. 
899;  Gray,  Communication  by  Telegraph,  § 
18;  Birkett  v.  Western  U.  Teleg.  Co.  103 
Mich.  361,  33  L.  R.  A.  404,  50  Am.  St.  Rep. 
374,  61  N.  W.  645;  14  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  75 ;  Traill  v.  Baring,  4  De  G.  J.  & 
S.  318 :  Loewer  v.  Harris,  6  C.  C.  A.  304,  14 
U.  S.  App.  615,  57  Fed.  368;  DatHea  v.  Lon- 


Line  out  of  order. 


Swan  v.  Western  U.  Teleg.  Co.  represents 
the  majority  opinion  upon  this  branch  of  the 
subject. 

A  telegraph  company  receiving  for  transmis- 
sion a  message  in  the  transmission  of  which 
haste  Is  Important,  at  a  time  when  Its  line  Is 
not  In  working  order,  and  there  is  a  rival  line 
by  which  the  message  can  be  sent,  is  bound, 
-either  to  notify  the  sender  of  the  obstruction  in 
the  line,  or  to  transmit  the  message  over  the 
rival  line ;  and  the  fact  that  the  obstruction  is 
"believed  to  be  temporary  merely,  so  that  the 
line  will  soon  be  open  for  business,  is  immate- 
rial. Pleischner  v.  Pacific  Postal  Teleg.  Cable 
Co.  55  Fed.  738.  The  court  says  the  company's 
liability  arises  from  the  fact  that  there  was  a 
•competing  line  In  good  working  order  by  which 
the  message  could  have  been  sent  without  delay. 
In  that  case,  however,  It  appeared  that  the  ob- 
struction of  the  lines  had  occurred  without  the 
default  or  negligence  of  the  company  to  which 
the  message  was  first  tendered.  The  question  of 
the  effect  of  stipulations  limiting  the  liability 
of  the  company,  which  were  contained  In  the 
"blank  on  which  the  message  was  written,  were 
discussed  to  some  extent,  and  held  not  to  be 
•controlling  in  the  case,  and  the  decision  was 
afilrmed  for  the  reason  given  by  the  lower 
court  in  14  C.  C.  A.  166,  29  U.  S.  App.  227, 
416  Fed.  906.  But  in  the  latter  case  the  Judge 
who  wrote  the  main  opinion  took  up  and  dis- 
cussed the  question  of  the  effect  of  the  stipula- 
tions In  the  blank,  and  held  that  In  the  case  at 
bar  that  amounted  merely  to  a  stipulation 
against  liability  for  the  fraud  of  the  company 
itself,  which  it  was  not  allowed  to  do.  The 
Judge  says  a  corporation  conducting  a  telegraph 
business  ought  not,  as  matter  of  public  policy, 
to  be  allowed  to  formulate  and  maintain  any 
regulatlona  which  would  allow  it  to  work  a 
fraud  upon  those  seeking  to  employ  this  neces- 
sary means  of  communication,  and  yet  afford 
the  person  defrauded  no  adequate  means  of  re- 
dress. 

The  correctness  of  the  decision  in  the  Fleisch- 
ner  Case  Is  recognized  In  Birkett  v.  Western  U. 
Teleg.  Co.  103  Mich.  361,  33  L.  R.  A.  404,  50  Am. 
St.  Rep.  374.  61  N.  W.  645. 

In  Hlerhaus  v.  Western  U.  Teleg.  Co.  8  Ind. 
App.  246,  34  N.  E.  581,  the  court  says  it  is  mani- 
festly unfair  for  the  company  to  receive  a  mes- 
67  L.  R.  A. 


sage  knowing  that  its  wires  are  broken  and  that 
an  electrical  storm  Is  raging  which  renders  it 
Impossible  to  transmit  promptly,  and  keep  such 
knowledge  locked  up  from  the  sender.  Persons 
resort  to  telegraphy  because  of  Its  rapid  com- 
munication, and  pay  exorbitant  prices  for  the 
service  because  It  is  rapid.  If  the  company 
knows  that  it  cannot  give  quick  communication 
when  the  message  is  accepted  it  cannot  excuse 
itself  except  by  notifying  the  person  presenting 
the  message  of  its  Inability.  Suppose  there 
were  several  (lines  between  the  same  point  oper- 
ated by  different  companies,  and  that  one  of  the 
lines  is  broken  and  cannot  be  repaired  for  sev- 
eral hours,  and  these  facts  are  known  to  the 
corporation  only.  A  message  is  presented  and 
accepted,  and  no  notice  of  Inability  Is  given.  A 
delay  of  several  hours  ensues,  and  great  damage 
Is  incurred.  Would  it  be  contended  that  the 
company  would  not  be  liable,  when,  if  it  had 
communicated  its  Inability,  the  message  might 
have  been  sent  by  another  line  and  the  loss 
avoided  ? 

And  that  rule  was  recognized  as  correct  upon 
a  second  appeal  In  the  same  case.  12  Ind.  App. 
17,  39  N.  E.  881. 

If  a  company  which  receives  an  Important 
message  to  be  forwarded  by  a  connecting  line 
knows  at  the  time  of  delivering  it  to  the  latter 
that,  because  of  the  condition  of  such  line,  it 
cannot  be  forwarded  promptly,  it  is  bound  to 
notify  the  sender  of  that  fact.  Western  IT. 
Teleg.  Co.  v.  Sorsby.  29  Tex.  Civ.  App.  345.  69 
S.  W.  122.  In  that  case  it  appeared  that  the 
connecting  line  would  make  only  a  modified  ac- 
ceptance of  the  telegram  with  no  promise  as  to 
when  It  would  be  sent  forward.  The  court, 
treating  the  company  who  contracted  with  the 
sender  as  his  agent,  says,  surely  it  is  the  duty 
of  an  agent  sent  to  make  delivery  of  a  thing  to 
advise  his  principal  that  the  person  to  whom  it 
is  consigned  refuses  to  accept,  or  declines  to 
accept,  on  the  terms  made  by  the  sender. 

A  stipulation  In  the  blank  on  which  the  mes- 
sage was  written,  that  the  company  would  not 
be  liable  for  delays  arising  from  unavoidable  in- 
terruptions in  the  working  of  Its  lines,  does  not 
relieve  the  company  from  liability  for  delay  be- 
cause of  Its  line  being  down  at  the  time  the  mes- 
sage is  received,  of  which  the  sender  is  not  no- 
tified. Western  U.  Teleg.  Co.  v.  BIrge-Forbes 
Co.  29  Tex.  Civ.  App.  526,  69  S.  W.  181. 

The  Texas  supreme  court,  however,  regards 
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don  de  F.  Marine  Ins.  Co,  L.  R.  8  Ch.  Div. 
469;  Reynell  v.  Sprye,  1  De  G.  M.  &  G.  660. 

In  actions  based  on  the  delay  of  a  tele- 
gram, proof  that  the  delay  occurred  puts 
upon  the  defendant  telegraph  company  the 
entire  burden  of  accounting  for  and  excus- 
ing that  delay. 

Fleischner  v.  Pacifio  Postal  Teleg.  Cable 
Co.  55  Fed.  738. 

A  simple  notification  to  the  addressee  that 
the  long  delay  had  occurred  might  have  re- 
lieved the  defendant  in  error  from  liability 
for  more  than  nominal  damages. 

llie  plaintiff  was  entitled  to  read  the  hour- 
'date  as  it  stood,  and  was  not  chargeable  with 
knowledge  of  any  of  the  private  rules  the 
defendant  may  have  had  as  to  the  meaning  of 
the  said  hour-date. 

^'eM?   York  d  W.  Printing  Teleg.  Co.  v. 


Dryburg,  35  Pa.  298,  78  Am.  Dec.  338 ;  Pear- 
sail  V.  Western  U.  Teleg.  Co.  9  N.  Y.  S.  R. 
132;  Webbe  v.  Western  U.  Teleg.  Co.  169  111. 
610,  61  Am.  St.  Rep.  207,  48  N.  E.  670. 

The  measure  of  damages  was  the  amount 
lost  as  a  result  of  the  delay  of  the  message. 

Fleischner  v.  Pacifio  Postal  Teleg.  Cable 
Co.  55  Fed.  738 ;  United  States  Teleg.  Co.  v. 
Wenger,  55  Pa.  262,  93  Am.  Dec.  751 ;  West- 
em  U.  Teleg.  Co,  v.  Hall,  124  U.  S.  444,  31 
L.  ed.  479,  8  Sup.  Ct.  Rep.  577. 

Mr.  Percy  B.  Eokliart  for  defendant  in 
error. 

Bunny  District  Judge,  delivered  the  opin- 
ion of  the  court: 

This  action  was  brought  by  Charles  J. 
Swan,  the  plaintiff  in  error,  against  the 
Western  Union  Telegraph  Company,  to  re- 


the  question  of  the  company's  duty  as  one  of 
fact  for  the  Jury.  It  says,  if,  after  receiving  a 
message  for  transmission,  the  company  discovers 
that  its  lines  are  down  so  that  the  message  can- 
not be  promptly  delivered,  the  question  whether 
It  is  bound  to  notify  the  sender  of  the  fact  is 
for  the  Jury.  Faabion  v.  Western  U.  Teleg.  Co. 
(Tex.  Civ.  App.)  81  8.  W.  66.  The  court  says 
It  was  not  the  duty  of  the  company  to  attempt 
to  deliver  the  message  by  any  other  means  of 
communication. 

Opposed  to  the  above  cases  is  an  implication 
In  a  Georgia  case  that  no  duty  rests  upon  the 
•company. 

In  Western  U.  Teleg.  Co.  v.  Cohen,  73  Ga. 
522,  it  is  Intimated  that,  if  a  message  cannot 
he  transmitted  by  reason  of  storms  or  other  at- 
mospheric Inflaences,  the  company  will  be  ex- 
cused for  the  nontransmission  of  the  message. 

Also  the  dictum  of  a  single  Judge  in  a  Cana- 
dian case. 

In  Stevenson  v.  Montreal  Teleg.  Co.  16  U.  C. 
Q.  B.  530,  where  defendant,  which  had  a  line 
running  from  Hamilton  to  Buffalo,  received  a 
message  for  transmission  to  New  York,  and  the 
question  was  whether  it  was  liable  for  the  neg- 
ligence of  the  connecting  line  in  Buffalo,  the 
majority  of  the  court  held  that  it  was  not ;  but 
it  appeared  that  a  delay  occurred  in  the  trans- 
mission to  Buffalo,  and  the  dissenting  Judge  con- 
siders that  phase  of  the  case,  and  reaches  the 
conclusion  that  it  was  not  bound  to  send  the 
message  via  Montreal,  or  to  inform  the  sender 
of  the  fact  that  the  line  was  out  of  commission. 
He  says  the  corporation  was  hound  to  transmit 
only  as  soon  as  it  could  reasonably  be  done.  The 
telegraph  is  a  means  of  communication  extreme- 
ly liable  to  be  deranged  and  affected  by  atmos- 
pheric influences ;  communication  may  be  pre- 
vented one  minute,  and  yet  fully  established  the 
next.  Therefore,  it  is  not  reasonable  to  expect 
that  the  company  is  bound  on  every  occasion 
when  a  person  desires  a  communication  to  be 
forwarded  to  inform  him  that  possibly  the  mes- 
<sage  may  not  be  forwarded  for  some  minutes  or 
liours.  It  is  more  reasonable  to  cast  the  bur- 
den on  the  one  offering  the  message  to  make 
inquiries  if  he  desires  to  know  the  probability 

•of  delay. 

And  a  decision  in  a  Michigan  case. 

Where,  because  of  a  storm  in  New  York,  so 
that  the  operator  in  Detroit,  where  a  message 
was  delivered  to  the  company  for  transmission 
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to  New  York  city,  could  not  effect  direct  com- 
munication, and  therefore  transmitted  the  mes- 
sage to  Buffalo,  where  it  was  delayed  for  some 
time  without  notifying  the  sender,  the  court 
held  the  telegraph  company  not  liable  for  the 
delay,  upon  the  ground  that  it  had  relieved  it- 
self from  liability  by  the  stipulation  in  its 
blank  that  the  company  should  not  he  liable  for 
negligence  in  transmission  of  the  message  un- 
less it  was  repeated.  The  court  held  that,  if 
the  Detroit  operator  did  not  have  actual  knowl- 
edge that  the  message  could  not  be  sent  forward, 
and  there  was  nothing  to  notify  the  Buffalo 
operator  of  its  importance  because  of  a  direction 
to  repeat,  there  was  no  liability.  Jacob  v. 
Western  U.  Teleg.  Co.  (Mich.)  10  Det.  L.  N. 
904,  98  N.  W.  402. 

While  tbe  latter  decision  does  not  profess  dis- 
tinctly to  relieve  the  company  of  the  duty  to 
notify  the  sender  of  trouble  on  the  line,  its  ob- 
vious effect  ift  to  do  so.  For  the  purposes  of  the 
case,  the  knowledge  of  the  Buffalo  operator  must 
be  imputed  to  the  one  at  Detroit,  because  it 
could  be  instantly  communicated,  and,  if  the 
sender  was  entitled  to  notice,  should  have  been  ; 
so  that  the  plain  result  of  the  decision  is  that 
a  stipulation  requiring  the  message  to  be  re- 
peated relieves  the  company  of  the  duty  to 
notify  the  sender  that  his  message  will  be  de- 
layed. 

Failure  to  find  sendee. 

It  is  the  duty  of  the  company  in  all  cases 
practicable  promptly  to  Inform  the  sender  of 
the  message  that  it  cannot  be  delivered.  Hen- 
dricks V.  Western  U.  Teleg.  Co.  126  N.  C.  304, 
78  Am.  St.  Rep.  658,  35  S.  E.  548.  The  court 
says,  while  its  failure  to  do  so  may  not  be 
negligence  per  «e,  It  is  clearly  evidence  of  neg- 
ligence. In  many  instances  by  such  a  course  the 
damage  could  be  greatly  lessened,  if  not  entire- 
ly avoided.  A  better  address  might  be  given, 
mutual  friends  might  be  communicated  with,  or 
even  a  letter  might  reach  the  addressee.  In  any 
event,  the  sender  might  be  relieved  from  great 
anxiety,  and  would  know  what  to  expect. 

And  the  same  opinion  was  adopted  in  Laudie 
V.  Western  U.  Teleg.  Co.  126  N.  C.  431,  78  Am. 
St.  Rep.  668,  35  S.  E.  810,  where  the  delivery 
required  the  message  to  be  forwarded  by  tele- 
phone beyond  the  end  of  the  telegraph  line, 
which  could  not  be  done  because  the  telephone 
wire  was  down  and  would  not  operate. 
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cover  damages  for  losses  sustained  on  ac- 
count of  the  failure  of  the  defendant  com- 
pany to  give  notice  of  the  delay  in  sending 
an  important  business  telegram  relating  to 
the  purchase  of  ceitain  mining  stock  on  the 
Boston  Stock  Exchange.  A  jury  was  waived, 
and  the  case  tried  by  the  court  upon  the  fol- 
lowing stipulation  of  facts,  to  wit: 

It  is  hereby  stipulated  and  agreed  by  and 
between  the  parties  herein,  by  their  re- 
spective attorneys,  that: 

The  plaintiff  makes  no  claim  against  the 
defendant  on  account  of  negligent  delay  in 
transmitting  and  delivering  the  message  in 
controversy,  and  said  question  may  be  con- 
sidered by  the  court  as  eliminated  from  the 
case ;  but  the  plaintiff  charges  the  defendant 


with  negligeutly  failing  to  give  due  notice  of 
delay  of  the  message,  or  by  reason  of  the 
3  27  PM  under  the  sender^s  signature,  with 
wrongfully  misleading  the  plaintiff  as  to 
such  delay,  as  set  forth  and  charged  in  the 
declaration.  On  May  1,  1901,  and  for  some 
time  theretofore  and  thereafter,  the  defend- 
ant corporation  was  engaged  in  and  operat- 
ing a  public  telegraphing  business  and  serv- 
ice for  compensation  betw^een  and  within 
Chicago,  Illinois,  and  Houghton,  Michigan. 
On  said  1st  day  of  May,  1901,  one  Horace  J. 
Stevens,  a  mining  expert,  and  editor  of  cer- 
tain copper-mining  publications,  and  assist- 
ant commissioner  of  mineral  statistics  for 
the  state  of  Michigan,  occupied  an  office  in 
the  said  town  of  Houghton,  and  was  well 
known  to  the  local  office  of  the  defendant  at 


The  failure  to  notify  the  sender  of  a  telegram 
of  Its  nondelivery  is  evidence  of  negligence. 
Cogdell  V.  Western  U.  Teleg.  Co.  135  N.  C.  431, 
47  S.  E.  490.  The  court  says,  If,  for  any  reason, 
it  cannQt  deliver  the  message,  it  becomes  its 
duty  to  inform  the  sender,  stating  the  rea- 
son therefor,  so  that  the  sender  may  have  the 
opportunity  of  supplying  the  deflciency  wheth- 
er it  be  In  the  address  or  expense  of  delivering 
the  message. 

But  the  question,  whether  or  not  it  is  negli- 
gence to  fail  to  attempt  to  notify  the  sender 
that  the  sendee  cannot  be  found  so  that  the 
telegram  cannot  be  delivered  is  a  question  of 
fact  to  be  determined  by  the  Jury.  Western 
U.  Teleg.  Co.  v.  Davis  (Tex.  Civ.  App.)  61 
S.  W.  258,  24  Tex.  Civ.  App.  429,  59  S.  W.  46. 

In  Western  U.  Teleg.  Co.  v.  Jones,  69  Miss. 
658,  88  Am.  St.  Rep.  579,  13  So.  471,  where  the 
company  accepted  a  message  for  transmission 
to  a  point  where  it  had  no  office,  and  then  at- 
tempted to  deliver  it  there  by  means  of  tele- 
phone, but  the  message  was  delayed,  and  the 
company  set  up  in  defense  of  its  liability  the 
negligence  of  the  telephone  company,  the  court 
said,  if  the  agent  who  received  the  message  for 
transmission  not  knowing  that  there  was  no  of- 
fice at  the  point  of  destination  had,  upon  learn- 
ing his  mistake,  sought  the  sender  and  informed 
her  of  the  fact,  leaving  the  responsibility  with 
her,  a  different  question  wouljl  have  been  pre- 
sented. 

Where  the  company,  by  mistake,  undertook  to 
transmit  and  deliver  a  message  to  a  station 
where  it  had  no  office,  the  court  held  that  it 
was  bound  by  Its  contract,  since  it  could  have 
transmitted  the  message  to  an  office  which  it 
maintained  only  a  few  miles  from  the  place 
named ;  but  during  the  discussion  the  court  said 
that,  upon  discovering  the  mistake,  the  agent 
should  have  informed  the  sender  that  it  had  no 
office  at  tbe  place  addressed,  and  that  it  could 
not  perform  Its  contract.  Western  U.  Teleg.  Co. 
V.   Hargrove,   14  Tex.   Civ.   App.   83,   36   S.   W. 

1077. 

It  Is  negligence  which  may  render  the  com- 
pany liable,  where  the  agent  at  the  terminal 
point,  upon  finding  difficulty  In  delivering  a 
message  which  on  its  face  is  important,  vio- 
lates the  rules  of  the  company  in  failing  to 
ask  for  a  better  address  or  further  instructions. 
Sherrill  v.  Western  U.  Teleg.  Co.  116  N.  C. 
655,  21  S.  E.  429. 

Such  negligence  is  not  excused  by  the  fact 
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that  the  receiving  operator  thought  the  sending 
one  had  given  all  the  information  that  he  could. 
Sherrill  v.  Western  U.  Teleg.  Co.  117  N.  C.  352^ 
23  S.  E.  277. 

Many  of  the  cases  of  nondelivery  have  re- 
sulted from  the  fact  that  the  sendee  resided  be- 
yond the  free-delivery  limits,  and  the  question 
arose  whether  the  sender  should  be  notified  of 
that  fact  and  given  an  opportunity  to  provide 
the  necessary  expense  of  delivery.  The  Ala- 
bama court  has  held  that  the  duty  of  ascertain- 
ing the  sendee's  address  rested  on  the  sender^ 
and  that  the  company  owed  him  no  duty  in  that 
regard.  It  says :  Placing  the  duty  on  the  sender 
of  the  telegraph  message,  of  ascertaining  wheth- 
er the  person  to  whom  the  message  is  addressed 
resides  within  the  free-delivery  limits,  is  tk 
reasonable  rule.  It  is  reasonable  because.  In 
most  cases,  the  sender  will  know  where  the 
sendee  resides,  and  can  inform  the  operator. 
In  the  event  that  the  sender  does  not  know  the 
residence  or  business  office  of  the  sendee,  it  Is 
but  reasonable  to  require  him  to  inform  himself, 
or  to  make  arrangements  for  delivery  beyond  the 
limits  should  it  be  found  that  the  residence  Is 
beyond  them.  When  a  message  is  handed  in  for 
transmission  it  casts  no  duty  on  the  terminal 
operator  other  than  to  copy  the  message  correct- 
ly and  to  deliver  it  with  all  convenient  speed  If 
the  sendee  resides  within  the  free-delivery  lim- 
its. Western  U.  Teleg.  Co.  v.  Henderson.  89 
Ala.  510,   18  Am.   St.   Uep.   148,   7   So.   419. 

But  that  rule  has  not  met  the  approval  of  the 
other    courts. 

In  Western  U.  Teleg.  Co.  v.  Moore.  12  Ind. 
App.  136,  54  Am.  St.  Rep.  515,  39  N.  B.  874, 
the  court  says :  We  are  of  opinion  that  a  rule 
which  would  require  prepayment  of  additional 
charges  before  a  message  would  be  delivered  be- 
yond  the  free-delivery  limits,  although  the  send- 
er is  ignorant  that  the  charge  would  be  made, 
would  be  unreasonable  and  oppressive  In  many 
Instances,  and  should  not  be  enforced.  And  the 
court  expressly  disapproves  Western  U.  Teleg. 
Co.  V.  Henderson,  89  Ala.  510,  18  Am.  St.  Rep. 
148,  7  So.  419. 

In  Bryan  v.  Western  U.  Teleg.  Co.  133  N. 
C.  603,  45  S.  E.  938,  where  the  sendee  lived  be- 
yond the  free-delivery  limits,  and  the  mle  of 
the  company  required  an  extra  compensation 
for  delivering  the  message  there,  the  court  said 
the  company  could  have  sent  the  message  on  to 
the  addressee,  collected  the  charges  of  the  spe- 
cial delivery  of  her,  or.  If  not  willing  to  risk 
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Houghton.  On  the  said  Ist  day  of  May, 
1901,  at  about  9:15  A.  m.,  the  defendant,  at 
its  public  office  in  Houghton,  Michigan,  re- 
ceived from  said  Horace  J.  Stevens,  of 
Houghton,  Michigan,  a  communication  to  be 
telegraphically  transmitted  and  delivered  to 
the  plaintiff  herein  iu  words  and  figures  as 
follows: 

"Houghton,  Mich,  May  1,  1901. 
""Dr.  C.  Joseph  Swan, 

".34  Washington  St.,  Chicago. 
"Ten  to  twenty  dollars  quick  rise  in  Mo- 
liawk.  Has  Wolverine  lode  rich  as  Quincy 
ijeside  million  dollars  w^orth  *Mohawkite*  al- 
most spot  cash  opened  in  three  upper  levels. 
Advise  quick  purchase. 

"Horace  J.  Stevens." 


that,  it  was  negligent  not  to  wire  back  to  the 
«ender  demanding  payment  or  guaranty  of  cost 
of  delivery  beyond  the  free-delivery  limits.  In 
that  case,  however,  it  appeared  that,  instead  of 
attempting  to  make  a  delivery  or  get  a  better 
address,  the  receiving  operator  merely  wired 
back,  "Party  not  known." 

And  the  Bryan  Case  was  followed  in  Hood 
v.  Western  U.  Teleg.  Co.  185  N.  C.  622,  47  S.  E. 
«07. 

In  Bright  v.  Western  U.  Teleg.  Co.  132  N.  C. 
317,  43  S.  E.  841.  it  is  intimated  that  the  fact 
that  the  sendee  resides  oat  of  the  free-delivery 
limits  Is  no  defense  to  an  action  for  failure  to 
•deliver  the  message,  unless  that  fact  is  brought 
to  the  attention  of  the  sender. 

The  sender  must  be  notified  of  an  oiflce  regu- 
lation at  the  terminal  point  that  messages  will 
not  be  delivered  without  an  extra  charge  be- 
yond a  designated  limit,  and  that  the  sendee 
resides  beyond  such  limit.  Brashears  v.  West- 
ern U.  Teleg.  Co.  45  Mo.  App.  433. 

If  the  eendee  is  found  to  reside  beyond  the 
free-delivery  limits  it  is  the  duty  of  the  com- 
pany at  least  to  notify  the  sender  of  the  message 
that  it  cannot*  be  delivered  without  an  addi- 
tional charge.  Anderson  v.  Western  U.  Teleg. 
Co.  84  Tex.  17,  19  S.  W.  285. 

The  company  cannot  defeat  its  liability  for 
neglect  to  deliver  out  of  its  free-delivery  lim- 
its a  message  which  it  received  and  attempted 
to  deliver  at  that  point,  without  notifying  the 
sender  of  any  objection  to  such  delivery,  upon 
the  ground  that  under  its  rules  it  was  not 
hound  to  deliver  at  that  point  without  extra 
compensation.  Western  U.  Teleg.  Co.  v.  Sweet- 
man,  19  Tex.  Civ.  App.  439,  47  S.  W.  676. 

Whether  failure  to  comply  with  a  custom  for 
the  receiving  office  to  notify  the  sending  office 
of  necessary  extra  charges  is  negligence  is  a 
•question  for  the  Jury.  Evans  v.  Western  U. 
Teleg.  Co.   (Tex.  Civ.  App.)   66  S.  W.  609. 

Terminal  office  closed. 

There  is  more  conflict  in  the  decisions  as  to 
the  duty  to  inform  the  sender  that  the  terminal 
office  Is  closed. 

One  Federal  case  held-  that  it  is  not  the 
duty  of  a  corporation  whose  offices  are  scat- 
tered all  over  the  United  States  to  keep  the  em- 
ployees of  each  office  informed  of  the  time  that 
their  other  offices  close  for  the  night.  Given  v. 
Western  U.  Teleg.  Co.  24  Fed.  119.  But  the 
court  in  that  case  says :  "We  do  not  see  any 
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And  about  4  o'clock  in  the  afternoon  of 
the  said  Ist  day  of  May,  1901,  the  defend- 
ant delivered  to  the  plaintiff,  and  he  paid 
the  charges  on,  a  typewritten  message  in 
words  and  figures  as  follows: 


"253.  CH.  MD.  JO.  31  Collect, 

"Houghton,  Michigan,  May  1, 1901. 
"Dr.  0.  Joseph  Swan, 

"34  Washn  St  Chgo, 
"Ten  to  twenty  dollars  quick  rise  in  Mo- 
hawk. Has  Wolverine  lode  rich  as  quincy 
beside  million  dollars  worth  'Mohawkite' 
almost  spot  cash  opened  in  three  upper  lev- 
els advise  quick  purchase. 

"Horace  J.  Stevens. 

"3  27  PM" 


sufficient  reason  for  believing  that,  if  the  send- 
er had  been  told  when  he  offered  his  last  mes- 
sage that  the  office  at  destination  was  closed  for 
the  night,  that  he  could  have  provided  any  other 
means  of  repairing  the  evil ;  and  so  the  informa- 
tion, if  communicated  to  him,  would  have  done 
no  good." 

So  the  Georgia  court  held  that,  in  the  ab- 
sence of  a  special  contract  to  transmit  imme- 
diately, or  of  an  express  request  for  information, 
it  Is  not  obligatory  upon  the  telegraph  com- 
pany to  acquaint  a  customer  with  the  office 
hours  of  the  company  at  the  point  of  destina- 
tion. Western  C.  Teleg.  Co.  v.  Georgia  Cotton 
Co.  94  Ga.  444,  21  S.  E.  835. 

And  that  case  was  followed  in  Bateman  v. 
Western  U.  Teleg.  Co.  97  Ga.  338,  22  S.  E. 
920. 

And  the  Texas  court  held  that  one  seeking  the 
transmission  of  a  telegram  at  an  unusuaf  hour 
is  bound  to  ascertain  whether  or  not  the  re- 
ceiving office  is  open  at  that  time,  and  cannot 
hold  the  company  liable  for  failure  to  deliver 
the  telegram  before  regular  hours  in  case  the 
office  is  not  open  at  the  time,  and  he  takes  no 
steps  to  ascertain  the  facts  wltl\  reference  to 
it.  Western  U.  Teleg.  Co.  v.  Neel,  86  Tex. 
368,  40  Am.  St.  Rep.  847,  25  S.  W.  15. 

And  that  case  was  followed  in  Western  U. 
Teleg.  Co.  v.  Neel  (Tex.  Civ.  App.)  25  S.  W. 
661 ;  Western  U.  Teleg.  Co.  v.  May,  8  Tex. 
Civ.  App.  176,  27  S.  W.  760;  and  Western  U. 
Teleg.  Co.  v.  Hill  (Tex.  Civ.  App.)  26  S.  W.  252. 

However,  in  an  earlier  case  it  had  held  that, 
if  It  is  impossible  to  send  a  message  because 
the  terminal  office  is  closed  for  the  night,  the 
sender  should  be  informed  of  the  fact.  West- 
ern U.  Teleg.  Co.  v.  Bruner  (Tex.)  19  S.  W.  149. 

But  in  Western  U.  Teleg.  Co.  v.  Harding,  103 
Ind.  505,  3  N.  E.  172,  the  court,  in  construing 
a  statute  requiring  telegraph  companies  to  re- 
ceive dispatches  during  the  usual  office  hours 
as  meaning  that  they  must  be  received  and 
transmitted  within  the  hours  during  which  both 
initial  and  terminal  office  are  open,  says  the 
question  arises  whether  the  telegraph  company 
should  not  keep  its  agents  at  all  points  in- 
formed'concerning  the  office  hours  at  all  other 
points,  so  that  when  a  message  is  presented  for 
transmission  the  sender  may  be  apprised  of  any 
probable  delay  which  may  intervene  at  the 
other  end.  If  the  question  shall  be  as  to  the 
mere  civil  liability  of  the  company  for  damages, 
there  migbt  a  case  arise  In  which  such  a  require 
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The  plaintiff  had  no  notice  that  the  mes- 
sage accepted  as  aforesaid  by  the  Houghton 
office  of  the  defendant  would  be,  or  had  been, 
delayed  in  the  transmission  and  delivery  be- 
yond the  time  ordinarily  required  for  the 
transmission  and  delivery  of  such  a  message 
or  for  more  than  one-half  hour  after  its  ac- 
ceptance by  the  defendant.  The  message 
first  above  quoted  was  accepted  by  the  de- 
fendant from  the  said  Stevens  in  manner 
and  form  as  follows,  viz.:  The  entire  mes- 
sage, except  the  name  and  address  of  the 
sendee,  was  written  by  Stevens  on  one  sheet 
of  paper,  and  on  a  number  of  other  sheets 
were  written  the  names  and  addresses  of  294 
sendees,  including  the  plaintilT.  When  the 
said  message  and  lists  of  sendees  were  pre- 
sented by  Stevens  at  the  Houghton  office  of 
the  defendant  a  consultation  was  had  be- 
tween Stevens  and  the  manager  of  the  said 
office  as  to  the  most  expeditious  and  con- 
venient method  of  transmitting  the  mes- 
sage ;  and  at  the  suggestion  of  the  said  man- 
ager it  was  arranged  that  the  body  of  the 
message  should  be  wired  to  Chicago  and  fol- 
lowed by  the  list  of  addresses  for  Chicago 
and  points  beyond,  the  Chicago  office  to  re- 
lay the  message  to  such  further  points. 
Thereupon  the  sheets  of  addresses  were  re- 
arranged by  Stevens,  and  numbered  in  red 
pencil,  and  the  sheet  bearing  the  plaintiff's 
name  anrl  address  became  the  first  sheet, 
with  the  plaintiff's  name  number  17  on  the 
list,  and  preceded  by  13  addresses  for  Chi- 
cago and  points  beyond  and  3  "local"  ad- 
dresses. The  said  manager  of  the  defend- 
ant advised  Stevens  that  the  transmission 
of  the  matter  so  accepted  would  be  promptly 
proceeded  with,  and  the  said  Stevens  had  no 
notice  that  the  message  to  the  plaintiff 
would  be  delayed  beyond  the  time  that 
would  ordinarily  be  required  for  the  trans- 
mission and  delivery  of  such  a  message  so 
accepted. 

On  the  said  1st  day  of  May,  1001,  there 
were,  besides  the  service  of  the  defendant, 
two  other  available  me^ins  of  rapid  com- 
munication   from    Houghton,   Michigan,    to 


Chicago,  Illinois,  viz.,  the  service  of  the 
Postal  Telegraph  Company  and  the  long- 
distance telephone,  the  latter  directly  con* 
necting  with  the  office  of  the  plaintiff.  From 
the  opening  up  to  the  hour  of  noon  on  the 
Boston  Stock  Exchange  on  the  said  1st  day 
of  May  many  hundred  shares  of  Mohawk 
stock  sold  at  39,  and  on  said  day  until  the 
noon  hour  there  was  not  more  than  i  of  one 
point  of  fluctuation  from  39  in  the  sales  of 
said  stock.  Thereafter  the  said  stock  rose, 
and  the  last  sales  before  the  close  of  said 
exchange  at  3  p.  M.  of  the  said  day  were  at 
47,  and  the  following  morning  the  market 
opened  at  51.  The  plaintiff  could  have  com- 
municated by  telephone  with  his  brokers  in 
Chicago,  Wm.  H.  Colvin  &  Co.,  at  any  time 
on  the  said  1st  day  of  May,  and  the  said 
brokers  then  had  such  security  for  the  plain- 
tiff's orders  that  thev  would  at  once  have 
proceeded  to  execute  by  telegraph  his  tele- 
phone order  to  buy  100  shares  of  Mohawk  on 
the  Boston  Exchange.  The  plaintiff  would 
testify  that  he  inferred  that  the  message  de- 
livered to  him  as  aforesaid  had  been  trans- 
mitted within  the  time  ordinarily  required 
for  such  a  message,  and  had  been  sent  hy 
the  said  Stevens  after  the  close  of  the  Bos- 
ton Stock  Exchange,  whereon  Mohawk  was 
listed,  on  the  said  1st  day  of  May,  and  that 
such  message  applied  to  the  market  of  the 
following  or  2d  day  of  May,  1901.  The 
plaintiff  would  testify  that  he  further  in- 
ferred and  understood,  and  was  not  in- 
formed to  the  contrary',  that  the  hour-date 
of  "3  27  PM"  appearing  directly  under  the 
signature  of  the  said  Stevens  on  the  said 
message  indicated  the  hour  at  which  the 
said  message  had  been  delivered  by  the  said 
Stevens  to  the  defendant.  On  the  morning 
of  the  2d  day  of  May,  1901,  about  10:30 
a.  m.  (Central  time),  the  aforesaid  brokers 
of  the  plaintiff,  at  his  order  to  buy  "under 
50,"  bought  for  him  on  the  Boston  Exchange 
100  shares  of  Mohawk  at  49^,  which  was  as 
high  as  any  subsequent  sale  of  that  day,  and 
several  points  below  a  few  earlier  sales  of 
the   same  morning;    and  he   would  testify 


ment  would  be  reasonable.  But  the  court  held 
that  where  a  penalty  Is  sous^ht  to  be  enforced 
such  a  rule  should  not  be  applied.  But  the 
court  says  it  mij;bt  well  be  that  in  a  case  where 
a  message  was  delivered  which  showed  upon  its 
face  the  importance  of  speedy  transmission,  and 
other  means  of  making  the  communication  were 
available  to  the  sender  which  might  be  resorted 
to  If  he  was  Informed  that  the  one  chosen  was 
Ineffectual,  or  his  conduct  might  otherwise  be 
materially  controlled  thereby,  the  corporation 
will  be  bound  at  its  peril  to  ascertain  and  dis- 
close Its  Inability  to  serve  him  or  render  Itself 
liable  to  respond  In  damages. 

Btatutes. 

Nebraska  Laws  1888,  chap.  80,  {  13,  provided 
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that  information  must  be  given  to  the  sender 
If  conditions  are  such  that  the  message  Is 
likely  to  be  delayed.  'And  the  same  statute  ex- 
ists in  Ohio  and  Missouri.  Ohio  Rev.  Stat  | 
3464 ;  Mo.  Rev.  Stat  1879,  |  885.  . 

And  the  court  has  held  that  the  p^ialty  Im- 
posed by  the  Missouri  statute  Is  for  the  bene- 
fit of  the  one  applying  to  send  the  despatch. 
Thompson  v.  Western  U.  Teleg.  Co.  32  Mo. 
App.  191. 

So  in  Smith  v.  Western  U.  Teleg.  Co.  57  Mo. 
App.  259,  it  was  stated  that  the  Missouri  stat- 
ute expressly  provides  that  It  shall  be  the  dnty 
of  the  agent  to  whom  the  message  is  tendersd 
for  transmission  to  inform  the  sender  that  the 
lines  are  not  in  working  order,  if  he  knows  that 
to  be  the  fact  H.  P.  P. 
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that  he  ordered  suuh  purchase  about  10  a.  m. 
on  the  ground  of  the  advices  contained  in 
the  aforesaid  message,  and  upon  his  afore- 
said inferences  and  understanding  as  to  the 
time  of  sendipg  of  said  message.  Later  on 
the  said  2d  day  of  May  and  on  the  next  fol- 
lowing da^'  Mohawk  fell,  and  on  the  3d  day 
of  May,  li)Ol,  closed  at  42,  and  thereupon 
the  plainiiir  made  inquiry  of  the  said  Stev- 
ens by  long-distance  telephone  as  to  the  rea- 
son for  such  fall,  and  then  and  there  for  the 
first  time  it  became  known  to  the  plaintiff 
and  to  the  said  Stevens  that  the  above-stated 
delay  of  the  message  of  Stevens  had  oc- 
curred. Tliereupon  the  plaintiff  made  in- 
quiry on  the  said  3d  day  of  May,  1901,  at 
the  Chicago  office  of  the  defendant,  as  to  the 
cause  of  the  aforesaid  delay  and  the  Chicago 
office  wired  the  inquiry  to  the  Houghton  of- 
fice, and  the  latter  wired  back  that  "wire 
trouble"  had  "delayed  (Houghton)  business 
all  around  (on  May  1,  1901)  ;"  and  the  said 
Chicago  ofiice  referred  the  plaintiff  to  the 
New  York  office  of  the  defendant  as  to  any 
claim  for  damages,  and  such  claim  was 
forthwith  made  in  writing  by  the  plaintiff, 
and  from  time  to  time  repeated  imtil  the 
beginning  of  the  present  suit.  The  plaintiff 
would  testify  that  the  100  shares  of  Mohawk 
purchased  as  aforesaid  were  held  by  him 
until  the  autunm  of  1901,  and  finally  sold  at 
49,  and  while  so  held  their  value  at  one  time 
decreased  to  about  30,  and  at  another  time 
the  plaintiff  was  called  upon  to  pay,  and  did 
pay,  an  assessment  of  $300  on  the  said 
shares;  and  he  also  paid  to  his  brokers  one 
eighth  of  one  point  per  share  for  buying  and 
one  eighth  of  one  point  per  share  for  selling 
said  100  shares;  and  while  so  holding  said 
shares  he  was  deprived  of  all  interest  that 
might  have  accrued  from  the  moneys  so  in- 
vested. 

This  suit  was  not  brought  until  after  the 
refusal  of  the  defendant  to  settle  the  afore- 
said claims  of  the  plaintiff.  And  the  fore- 
going statement  of  facts  shall  constitute  all 
and  the  onlv  evidence  to  be  submitted  bv 
either  party  on  the  trial  of  this  cause. 

Chicago,  June  30th,  1902. 
0.  Joseph  Sw  an. 

By  Henry  Tx)ve  Clarke,  His  Attorney. 
We.'^tem.  Union  Telegraph  Co., 
By  Henry  D.  Estabrook,  Its  Attorney. 

The  court  below,  upon  the  hearing,  after 
overruling  several  proper  special  requests  to 
find  for  the  plaintiff,  rendered  judgment  in 
favor  of  the  defendant.  We  think  this  was 
error,  and  that  judgment  should  have  been 
given  in  favor  of  the  plaintiff  for  $1,050  and 
interest,  that  being  the  amount  of  damages 
sustained  by  him  by  reason  of  the  defend- 
ant's neglect  in  not  giving  notice  of  the  ob- 
struction in  its  telegraph  lines  between 
Houghton  and  Chicago;  the  stipulation 
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showing  that  at  the  first  opportimity  after 
the  receipt  of  the  message  he  paid  $49.50  per 
share  for  100  shares  which  would  have  cost 
him  $39  per  share  if  the  message  had  been 
sent  in  due  course  of  business  on  the  morn- 
ing of  May  1st,  within  a  reasonable  time 
after  its  receipt  at  the  defendant's  office  in 
Houghton.  It  seems  evident  that  the  duty 
was  with  the  defendant  company  to 
send  the  message  in  due  course,  or, 
if  it  was  unable  from  obstruction  of 
its  lines  to  do  so,  then  to  notify 
the  sender  of  that  fact  so  that  he  might 
avail  himself  of  one  of  the  two  other  meth- 
ods of  quick  communication  that  were  open 
to  him.  It  does  not  appear  from  the  state- 
ment of  facts  whether  the  obstruction  in  the- 
lines  existed  at  9:15  a.  m.  of  May  1st,  the 
hour  when  the  message  was  handed  in  at  the- 
Houghton  office,  or  came  in  after  that  time. 
If  we  were  to  indulge  in  any  presumption' 
from  the  facts  that  are  in  evidence,  it  would 
seem  reasonable  to  suppose  that  the  inabili- 
ty existed  at  the  time  of  receiving  the  mes- 
sage, when,  according  to  the  stipulation  of 
facts,  the  company's  manager  advised  Mr. 
Stevens  that  the  transmission  of  the  mes- 
sage would  be  promptly  proceeded  with. 
Thirty  minutes  would  probably  have  given- 
ample  time  for  transmitting  the  message  if 
proceeded  with  according  to  such  promise, 
but  it  was  not  sent  until  nearly  seven  hours 
after  its  receipt.  So  that,  if  the  lines  were- 
not  down  at  the  receipt  of  the  message,  they 
were  but  shortly  after;  otherwise  the  mes- 
sage would  have  been  sent.  But  that  ques- 
tion does  not  seem  to  be  material,  as  the  ob- 
ligation resting  upon  defendant  would  be  of 
a  similar  character  in  either  case.  If  the 
lines  were  already  down,  it  was  the  duty  of 
the  defendant  to  so  inform  the  sender  so 
that  ho  could  avail  himself  of  another  line 
of  communication,  or,  if  he  chose,  to  take 
the  chances  on  the  defendant's  restoring  its 
service  in  time.  If  communication  was  ob- 
structed after  the  message  was  received,  this 
fact  being  unknown  to  Mr.  Stevens,  it  was 
equally  inciunbent  upon  the  defendant  to 
give  him  timely  notice  of  that  fact.  With- 
out any  explanation  or  excuse  for  the  delay 
in  sending  the  mcssas^e  from  9:15  in  the- 
morning  to  4  o'clock  in  the  afternoon,  or  of 
notifying  the  sender  of  the  disability  to- 
send,  the  inference  of  culpable  neglect  is  pal- 
pable; and,  to  aggravate  the  case,  the  com- 
pany at  some  point,  whether  at  Houghton  or 
Chicago  does  not  appear,  placed  under  the 
sender's  name  the  figures  "3  27  PM,"  from 
which  the  plaintiff'  understood  that  the  mes- 
sage was  received  by  the  company  at  Hough- 
ton at  that  time,  which  would  have  given, 
the  very  reasonable  time  of  thirty- three  min- 
utes for  its  transmission  from  the  Houghtoa 
office  to  Chicago.  But  under  the  stipula- 
tion we  are  not  at  liberty  to  lay  any  stress- 
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upon  this  circumstance.  There  is  nothing 
in  the  case  to  show  what  these  figures  placed 
under  the  sender's  name  import, — ^whether 
they  are  to  note  the  time  of  the  receipt  of 
the  message  at  Houghton,  the  time  of  send- 
ing, or  the  time  of  its  receipt  at  the  office  in 
Chicago.  It  was  open  to  the  plaintiff  to 
make  inquiry-,  if  he  did  not  know  what  the 
figures  meant.  There  is  no  evidence  that  he 
did  so.  He  assumed  that  the  figures  noted 
the  time  the  message  was  received  by  the 
company  at  its  ofiice  in  Houghton.  These 
figures  placed  by  the  company  under  the 
sender's  name  are  relied  upon  by  the  plain- 
tiff as  one  ground  of  negligence,  but  we 
place  the  decision  of  the  case  solely  on  the 
ground  of  the  negligence  of  the  defendant  in 
failing  to  give  notice  that  its  lines  were  ob- 
structed so  that  the  message  could  not  be 
sent.  Whether  the  obstruction  in  the  lines 
^listed  when  the  message  was  delivered,  or 
occurred  after  that  time,  it  was  equally  in- 
•cumbent  upon  the  company  to  notify  the 
sender  of  the  fact,  so  that  he  could  send  the 
message  by  another  lino  of  communication. 
That  the  defendant's  line  was  out  of  order 
was  a  fact  unknown  to  the  sender,  but 
must  have  been  well  known  to  the  defend- 
ant. Under  these  circumstances  it  was  the 
plain  duty  of  the  defendant  to  give  timely 
notice  of  its  inability  to  send  the  message. 

We  have  assumed  thus  far  that  there  was 
delay  due  to  wire  trouble  as  stated  by  the 
Houghton  office.  Counsel  for  appellee,  how- 
ever, insists  that,  though  there  is  thus  a 
showing  of  delay,  there  is  no  showing  that 
the  delay  was  unreasonable,  or  that  the 
Houghton  office  had  such  knowledge  concern- 
ing the  delay  as  imposed  upon  it  the  duty 
to  inform  the  parties  interested  that  the 
message  had  been  delayed;  and  in  support 
of  this  insistence  point  to  the  opening  para- 
graph of  the  stipulation  that  "the  plaintiff 
makes  no  claim  against  the  defendant  on  ac- 
count of  negligent  delay  in  transmitting  and 
delivering  the  message  in  controversy,  and 
said  claim  may  be  considered  by  the  court  as 
eliminated  from  the  case."  While  such  par- 
agraph exempts  appellee  from  damages  in 
this  suit  on  account  of  negligent  delay  in 
transmitting  the  message,  it  works  no  ex- 
•emption  from  dani?iges  growing  out  of  the 
negligent  failure  to  give  notice  of  the  delay ; 
for  appellee  is  expressly  charged  in  the  stip- 
ulation with  negligently  failing  to  give  due 
notice  of  the  delay.  The  two  grounds  of 
action  thus  indicated — the  one  eliminated 
and  the  other  cluni;^  to — are  distinct.  It  is 
with  respect,  then,  to  the  second  ground, 
only,  that  the  fact  of  delay  cuts  any  figrure. 
The  stipulation  shows  the  fact  of  delay ;  but 
leaves  it  open  whether  the  cause  and  nature 
of  the  delay  wci'e  such  that  the  agent  should 
have  given  notice  to  the  parties  interested; 
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and  on  this  open  question  of  fact,  the  evi- 
dence of  which  was  wholly  within  the  pos- 
session of  appeli^,  the  burden  of  proof,  in 
our  opinion,  was  on  the  appellee. 

Our  view  may  be  summed  up  thus:  The 
suit  being  for  damages  growing  out  of  the 
agent's  failure  to  give  notice  of  the  delay, 
and  the  bare  fact  of  delay  appearing  in  the 
stipulation,  the  burden  was  on  appellee  to 
show  the  nature  and  cause  of  the  delay;  and, 
in  the  absence  of  such  showing,  it  will  be 
presumed  that  the  agent  at  Houghton  bad 
such  information  as  imposed  on  him  the 
duty  of  informing  the  parties  interested, — a 
duty  that  was  not  in  fact  performed.  The 
case  is  not  distinguishable  in  principle  from 
Fleischner  v.  Pacific  Postal  Teleg,  Cable  Co. 
55  Fed.  738,  Affirmed  by  the  circuit  court  of 
appeals  for  the  ninth  circuit  in  14  C.  C.  A. 
166,  29  U.  S.  App.  227,  66  Fed.  899. 
The  general  rule  applicable  in  that 
case  was  laid  down  by  that  court  as 
follows:  "As  has  been  said,  plaintiff  in 
error  contracted  to  transmit  and  deliver  this 
message.  At  the  time  its  wires  were  down, 
and  there  was  an  impossibility  in  perform- 
ing the  contract  as  required.  The  general 
rule  is  that,  when  the  impossibility  of  per- 
formance is  known  to  the  promisor,  but  not 
known  to  the  proniisee,  the  former  is  liable 
in  damans  for  failure  to  perform.  3  Am. 
&  £ng.  Enc.  Law,  subd.  73,  p.  898,  title. 
Contract;  2  Parsons,  Contr.  673." 

The  analogous  rule  more  specifically 
adapted  to  telegraph  companies  is  laid  down 
by  Gray  in  his  work  entitled  "Communica- 
tion by* Telegraph"  (§  18),  as  follows:  "If 
at  any  time  a  telegraph  company  is  unable, 
through  a  disarrangement  of  its  lines  or 
other  cause,  to  do  what  it  makes  a  businesjs 
of  doing,  it  must  inform  those  who  wish  to 
employ  it  of  the  fact,  and  thus  acquaint 
them  with  the  advantage  of  employing  other 
means.  A  telegraph  company  offers  and  is 
employed  solely  to  effect  the  rapid  communi- 
cation of  a  message.  The  excuse  for  a  fail- 
ure to  effect  that  communication  that  the 
company,  when  it  made  the  contract,  knew 
that  it  could  not  perform  it,  can  hardly  be 
deemed  a  valid  one." 

That  rule,  as  there  laid  down,  commended 
itself  to  the  United  States  circuit  court  of 
appeals  in  the  case  afore  cited,  and  com- 
mends itself  to  this  court  as  applicable  to 
the  case  in  hand. 

It  appears  from  the  agreed  facta  that  the 
plaintiff  was  one  of  294  persons  to  whom 
this  same  message  was  to  be  sent.  A  list  of 
these  persons  was  prepared,  with  the  plain- 
tiff's name  standing  as  No.  17  in  the  list, 
preceded  by  13  other  addressees  for  Chicago 
and  beyond  and  3  local  addressees.  Tliere 
w^as  to  be  but  one  despatch  for  these  294 
customers,  so  that  the  profits,  considering 
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the  amount  of  work  to  be  done,  would  no 
doubt  be  considerable.  It  does  not  appear 
whether  or  not  tliis  circumstance  had  any 
influence  upon  the  conduct  of  the  company 
in  retaining  the  despatch  for  ao  many  houTA 
without  giving  notice  to  Mr.  Stevens,  who 
had  an  oflioe  in  Houghton,  was  a  public  char- 
acter, and  well  known  to  the  local  office  of 
the  defendant  at  Houghton,  that  an  obstruc- 
tion in  the  vrires  rendered  it  impossible  to 
transmit  the  message.  But  whether  the  in- 
ducements for  retaining  and  sending  the 
message,  rather  than  having  another  com- 
pany do  it,  were  gi^at  or  small,  the  defend- 
ant had  a  duty  to  perform.  Although  not  a 
common  carrier  in  the  sense  of  being  insur- 
ers, a  tel^^graph  company  owes  an  obligation 
to  the  public  analogous  to  that  of  a  common 
carrier.  / 

On  the  question  of  damages  we  liave  en- 
countered no  such  difliculty  as  seems  to  have 
been  experienced  by  the  court  below  in  find- 
ing a  proper  measure  of  damages  for  the 
case.     If  the  plaintiff  was  entitled  to  recov- 


er even  nominal  damages,  that  would  be  bet- 
ter than  to  give  a  judgment  for  costs 
against  him.  The  proper  measure  of  dam- 
ages is  what  the  plaintiff  lost  through  the 
negligence  of  the  defendant,  which  was  the 
difference  between  what  he  had  to  pay  for 
the  stock  on  the  morning  of  May  2d  and 
what  it  would  have  cost  him  in  the  fbrenoon 
of  May  1st}  when  he  should  have  received 
the  despatch,  or  notice  thai  it  could  not  be 
sent. 

The  judgment  of  the  court  below  is  re- 
versed, and  judgment  ordered  in  favor  of 
the  plaintiff  in  error  for  the  sum  of  $1,050, 
with  interest  from  the  2d  day  of  May,  1901, 
besides  costs. 

Petition  for  rehearing  denied  with  an 
amendment  of  the  opinion  which  is  in- 
cluded in  the  above  report  April  20,  1004. 

Petition  for  writ  of  certiorari  denied  by 
Supreme  Court  of  United  States  October  17, 
1904. 


OliaaON  SUPREME  COURT. 


FIREMEN'S    FUND    INSURANCE    COM- 
PANY et  al.,  Respts., 

V. 

OREGON    RAILROAD    &    NAVIGATION 
COMPANY,  Appt, 


( 


Or. 


) 


The  Mvlt  slftovld  be  «t  lAvr*  ajid  not  In 
eanitFy  where  an  insurer,  who  has  paid  part 
of  the  loss  caused  by  a  fire  negligently  set 
out,  and  been  subrogated  to  the  rights  of  the 
property  owner,  and  the  property  owner,  Join 
in  a  suit  to  recover  the  entire  loss  caused  by 
the  negligence. 

(June  13,  1904.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Umatilla  County 
in  favor  of  plaintitfs  in  an  action  brought  to 
recover  damages  for  the  destruction  of  cer- 
tain property  by  fire  alleged  to  have  been 
negligently  set  out  by  defendant.     Affirmed. 

Statement  by  Wolverton,  J.: 
The  plaintiff  the  Northwestern  Warehouse 
Company  being  the  owner  of  a  quantity  of 
wheat  stored  at  Bamhart  Station,  in  Uma- 
tilla County,  insured  it  with  its  coplaintiff, 
the  Firemen's  Fund  Insurance  Company,  in 
the  sum  of  $1,250,  which  was  less  than  its 

Note. — ^For  a  case  in  this  series  holding  that 
an  action  at  law  is  the  proper  remedy  of  an  In- 
surance company  on  subrogation  to  a  claim 
against  the  party  negligently  causing  the  loss, 
see  St.  Louis,  A.  &  T.  R.  Co.  v.  Fire  Asso.  28 
Li.  R.  A.  So. 
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value.  The  wheat  was  destroyed  by  fire, 
which  it  is  alleged  originated  through  the 
negligence  of  the  defendant  company.  The  in- 
surance company  paid  the  warehouse  com- 
pany the  amount  of  the  insurance,  and,  by 
articles  of  subrogation,  took  an  assignment 
of  all  right  or  claim  which  the  latter  com- 
pany had  by  reason  of  the  damages  sus- 
tained, to  the  extent  of  the  amount  so  paid, 
and  both  companies  join  in  an  action  against 
the  railroad  company  for  the  entire  amount 
of  damans  sustained  by  reason  of  the  fire. 
Sam  David  was  the  owner  at  the  same  time 
of  a  quantity  of  wheat  which  was  also  de- 
stroyed. Having  since  assigned  his  claim  for 
damages  against  the  railroad  company  to 
plaintiffs,  they  sue  upon  this  demand,  also, 
as  a  second  separate  cause  of  action.  A 
demurrer  was  interposed  to  each  of  these 
causes  of  action,  but,  being  overruled,  judg- 
ment was  rendered  against  the  defendant 
from  which  it  appeals. 

Messrs.  Cotton,  Teal,  A  Minor,  H.  F. 
Conner,  and  Carter  ft  Raley,  for  appel- 
lant: 

Assimiing  the  wheat  to  have  been  burned 
by  defendant's  negligence,  this  gave  rise  to 
a  single  and  indivisible  cause  of  action  at 
law  in  favor  of  the  warehouse  company. 

Hwarthout  v.  Chicago  d  N.  W.  R.  Co,  40 
Wis.  625,  6  N.  W.  314 ;  JEtna  Ins.  Co.  v.  Han- 
nibal d  St.  J.  R.  Co.  3  Dill.  1,  Fed.  Cas.  No. 
06;  Noruoich  Union  F.  Ins.  Soc.  v.  Standard 
Oil  Co.  8  C.  C.  A.  433,  19  U.  S.  App.  460, 
11 
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69  Fed.  984;  Over  v.  Lake  Erie  d  W.  R.  Co. 
63  Fed.  34;  Field  v.  New  York,  6  N.  Y.  179, 
57  Am.  Deo.  435;  Cook  v.  Genesee  Mui,  Ins. 
Co,  8  How.  Pr.  514;  Norwioh  Union  F.  Ins. 
8oc.  V.  Standard  Oil  Co,  8  C.  C.  A.  433,  19 
U.  S.  App.  460,  59  Fed.  984. 

This  cause  of  action  cannot  be  split,  with- 
out defendant's  consent,  so  as  to  give  two 
rights  of  action  at  law:  and  no  consent  of 
the  defendant  to  the  partial  assignment  is 
alleged. 

Grain  v.  Aldrich,  38  Cal.  514,  99  Am. 
Dec.  423 ;  .^tna  Ins,  Co.  v.  Hannibal  d  8t,  J, 
R,  Co.  3  Dill.  1,  Fed.  Gas.  No.  96;  Mande- 
ville  V.  Welch,  5  Wheat.  277,  288,  5  L.  ed. 
87,  90;  Field  v.  New  York,  6  N.  Y.  179,  67 
Am.  Dec.  436;  Cook  v.  Genesee  Mut,  Ins, 
Co,  8  How.  Pr.  514. 

No  action  at  law  can  be  maintained  in  the 
name  of  the  assignor  of  a  part  of  the  cause 
of  action  set  out  in  the  first  cause  of  action 
for  his  own  benfit  and  that  of  his  assignee. 

Bellinger  &  Cotton's  Anno.  Ck)des  &  Stat- 
utes (Or.)  §  27;  1  Pom.  Rem.  &  Rem. 
Righte,  §  126 ;  Field  v.  New  York,  6  N.  Y. 
179,  57  Am.  Dec.  435. 

By  the  subrogation  no  legal  title  in  the 
cause  of  action  or  any  part  thereof  was  ac- 
quired by  the  insurance  company.  The  in- 
terest acquired  by  it  itii  purely  equitable,  and 
enforceable  only  in  equity. 

Norwich  Union  F,  Ins,  8oc,  v.  Standard 
Oil  Co.  8  C.  C.  A.  433,  19  U.  S.  App.  460,  59 
Fed.  984 ;  Over  v.  Lake  Erie  d  W,  R.  Co.  63 
Fed.  34;  Grain  v.  Aldrich,  38  Cal.  514,  99 
Am.  Dec.  423;  Hassie  v.  God  Is  With  Us 
Congregation,  35  Cal.  378 ;  State  Ins.  Co.  v. 
Oregon  R.  d  Nav.  Co.  20  Or.  563,  26  Pac. 
838;  1  Pom.  Eq.  Jur.  §§  146,  148;  Little  v. 
Portland,  26  Or.  235,  37  Pac.  911;  7  Enc. 
PI.  &  Pr.  p.  763,  title.  Equitable  assign- 
ments; Field  V.  New  York,  6  N.  Y.  179,  57 
Am.  Dec.  435;  Cook  v.  Genesee  Mut.  Ins. 
Co,  8  How.  Pr.  514;  Sykes  v.  First  Nat, 
Bank,  2  S.  D.  242,  49  N.  W.  1058 ;  James  v. 
Newton,  142  Mass.  3G6,  56  Am.  Rep.  700,  8 
N.  E.  122 ;  Child^  v.  Alexander,  22  S.  C.  169 ; 
The  Elmbank,  72  Fed.  610;  Etheridge  v. 
Vemoy,  74  N.  C.  800. 

The  distinction  between  actions  at  law  and 
suits  in  equity  still  exists  in  Oregon. 

Burrage  v.  Bonanza  Gold  d  Quicksilver 
Min,  Co,  12  Or.  169,  6  Pac.  766;  Beacannon 
V.  lAele,  11  Or.  443,  5  Pac.  273;  Over  v. 
Lake  Erie  d  W,  R,  Co,  63  Fed.  34;  Scott  v. 
Neely,  140  U.  S.  106,  35  L.  ed.  358,  11  Sup. 
Ct.  Rep.  712;  Gates  v.  Allen,  149  U.  S.  451, 
37  L,  ed.  804,  13  Sup.  Ct.  Rep.  883,  977. 

So  far  as  the  first  cause  of  action  is  con- 
cerned, the  plaintiffs  have  mistaken  the 
forum.  Under  the  facts  pleaded  resort 
must  be  had  to  equity  where  the  rights  of 
all  the  parties  may  be  adjusted  in  a  single 
suit. 
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Grain  v.  Aldrioh,  38  Cal.  514,  99  Am. 
Dec.  423 ;  Little  v.  Portland,  26  Or.  235',  37 
Pac.  911;  Hassie  v.  God  Is  With  Us  Congre- 
gation, 35  Cal.  378 ;  Field  v.  New  York,  6  N. 
Y.  179,  57  Am.  Dec.  435. 

Messrs.  Balleray  ft  MoCovrt,  for  re- 
spondents : 

An  action  at  law  lies  by  an  insurance 
company  against  a  wrongdoer  for  damages, 
by  which  the  property  of  a  person  injured  by 
such  company  has  been  damaged  or  de- 
stroyed by  such  wrongdoer,  to  the  extent  of 
the  amount  paid  by  the  insurer,  he  being 
subrogated,  as  a  matter  of  law,  to  the  rights 
of  the  owner. 

Swarthout  v.  Chicago  d  N.  W,  R,  Co,  49 
Wis.  626,  6  N.  W.  314;  Pratt  v.  Radford,  62 
Wis.  114,  8  N.  W.  606;  Allen  v.  Chicago  d 
N,  W.  R,  Co.  94  Wis.  93,  68  N.  W.  873;  Con- 
necticut  F.  Ins,  Co.  v.  Erie  R.  Co.  73  N.  Y. 
390,  29  Am.  Rep.  171 ;  State  Ins.  Co.  v.  Ore- 
gon R.  d  Nav.  Co.  20  Or.  563,  26  Pac.  838; 
Home  Mut.  Ins.  Co.  v.  Oregon  R,  d  Nav.  Co, 
20  Or.  669,  23  Am.  St.  Rep.  151,  26  Pac.  857. 

Where  injury  by  a  wrongdoer  to  property 
insured  exceeds  the  value  of  the  insurance, 
and  the  insurer  pays  the  amount  of  the  in- 
surance, but  one  cause  of  action  arises 
from  the  wrongful  act  and  the  insured  or 
owner  and  insurer  must  join  in  one  action 
to  recover  the  amount  of  damages  so  occa- 
sioned by  the  wrongdoer. 

Pratt  V.  Radford,  52  Wis.  114,  8  N.  W. 
606 ;  Swarthout  v.  Chicago  d  N,  W,  R,  Co, 
49  Wis.  625,  6  N.  W.  314 ;  State  Ins.  Co.  v. 
Oregon  R.  d  Nav.  Co.  20  Or.  663,  26  Pac. 
838;  Home  Mut.  Ins.  Co.  v.  Oregon  R.  d 
Nat.  Co.  20  Or.  669,  23  Am.  St.  Rep.  161, 
26  Pac.  857 ;  ;fif*.  Louis  S.  W.  R.  Co.  v.  Jf ti- 
ter, 27  Tex.  Civ.  App.  344,  66  S.  W.  139. 

A  claim  or  chose  in  action  arising  out  of 
a  tort,  except  rights  for  such  injuries  as  die 
with  the  person,  is  assignable,  and  the  as- 
signee may  maintain  an  action  thereon  in 
his  own  name. 

Bellinger  &  Cotton's  Anno.  Codes  &  Stat- 
utes, §§  27,  29,  379,  380;  Hill's  Anno.  Laws 
(Or.)  §§  27,  29,  369,  370,  note  to  $  27,  pp. 
139,  150;  Pom.  Rem.  &  Rem.  Rights,  §S  146- 
148:  Zabriskie  v.  Smith,  13  N.  Y.  322,  64 
Am.  Dec.  651 ;  Butler  v.  New  York  d  E,  -K. 
Co.  22  Barb.  110;  McArthur  v.  Green  Bay  d 
M.  Canal  Co.  34  Wis.  152 ;  State  Ins.  Co.  v. 
Oregon  R,  d  Nav.  Co.  20  Or.  563,  26  Pac. 
838;  Home  Mut,  Ins.  Co.  v.  Oregon  R.  d 
Nav.  Co.  20  Or.  669,  23  Am.  St.  Rep.  151, 
26  Pac.  857. 

Where  all  the  parties  interested  in  one  le- 
gal demand  however  numerous  they  may 
be,  join  in  an  action  at  law  they  can  recover 
upon  such  demand. 

Stoarthoui  v.  Chicago  d  N.  W.  R.  Co.  49 
Wis.  025,  C  N.  W.  314 ;  Pratt  v.  Radford,  52 
Wis.  114,  8  N.  W.  606;  Allen  v.  Chicago  d 
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y .  W.  R,  Co,  94  Wis.  93,  68  N.  W.  873 ;  Con- 
neeiictii  F,  Ins,  Co.  v.  Erie  R.  Co.  73  N.  Y. 
399,  29  Am.  Rep.  171 ;  ^tate  Ins.  Co.  v.  Ore- 
gon R.  d  Nav.  Co.  20  Or.  563,  26  Pac.  838 ; 
Home  Mui.  Ins.  Co.  v.  Oregon  R.  d  Nav.  Co. 
20  Or.  560,  23  Am.  St.  Bep.  151,  26  Pac. 
857;  Hart  v.  Western  R.  Corp.  13  Met.  99, 
46  Am.  Dec.  719;  Monmouth  County  Mut. 
F.  Ins.  Co.  V.  HutGhir^on,  21  N.  J.  Eq.  107. 

WolTerton,  J.,  delivered  the  opinion  of 
the  court: 

The  questiona  for  our  consideration  arise 
upon  the  demurrer.  The  first  ground  of  de- 
murrer as  to  each  cause  of  action  is  that 
the  complaint  does  not  state  facts;  the  sec- 
ond ground,  as  to  the  first  cause,  is  that  the 
plaintiffs'  right  of  action  is  equitable;  the 
third,  that  plaintiffs  have  attempted  to 
unite  an  equitable  cause  of  suit  in  favor  of 
the  insurance  company  with  another  equita- 
ble cause  in  favor  of  the  warehouse  com- 
pany; and  the  fourth,  that  two  causes  of  ac- 
tion— one  in  favor  of  each  plaintiff — are  im- 
properly united.  The  second  ground  of  de- 
murrer to  the  second  cause  of  action  is  that 
such  cause  has  been  improperly  united  with 
the  causes  of  action  contained  in  the  first 
count.  The  demurrer  also  goes  to  the  entire 
complaint,  on  two  grounds:  First,  that  sev- 
eral causes  of  action  have  been  improperly 
imited;  and,  second,  that  a  cause  of  action 
at  law  has  been  united  with  two  equitable 
causes  of  suit.  Error  is  assigned  in  over- 
ruling' the  demurrer  as  to  each  of  the 
grounds  designated,  but  the  real  and  crucial 
objections  center  about  the  first  count  or 
cause  of  action;  the  latter  being  unobjec- 
tionable, except  that  it  is  attempted  to  be 
combined  with  the  first  in  one  action. 

It  is  insisted  that  plaintiffs  have  mistaken 
the  forum,  and  that  they  should  have  pro- 
ceeded upon  the  equitable  side  of  the  court, 
and  not  at  law.  This  is  the  sum  and  sub- 
stance of  the  whole  controversy,  and  we  will 
discuss  it  singly,  without  confusing  it,  if 
possible,  with  the  other  seemingly  inconsist- 
ent gi'ounds  assigned  by  the  demurrer.  The 
contention  is  that  the  claim  or  demand  aris- 
ing from  the  destruction  of  the  wheat 
through  the  negligence  of  the  defendant  was 
one  wholly  in  favor  of  the  warehouse  com- 
pany and  against  defendant,  purely  legal  in 
character,  single  and  indivisible,  and  was  in- 
susceptible of  assignment  at  law,  except  in 
its  entirety;  that  it  was  assignable  in  part 
or  by  piecemeal  alone  in  equity;  that  the 
alleged  assignment  was  not  of  a  joint  or  un- 
divided interest,  but  of  a  separable  or  dis- 
tinct part  or  portion  of  the  claim  or  de- 
mand; and  that  its  legal  effect  was  so  to 
split  up  the  cause  of  action  that  neither 
company  could  enforce  its  right  acquired  or 
remaining,  either  singly  or  collectively,  in  a 
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court  of  law,  but  could  only  have- redress  in 
a  court  of  equity.  It  may  be  premised  that 
it  is  the  distinction  between  forms  of  action 
at  law  that  is  abolished  by  our  Code,  not 
that  which  formerly  existed  between  actions 
of  law  and  suits  in  eqtiity.  Although  ad- 
ministered by  the  same  court  or  tribunal, 
the  latter  distinction  still  remains,  and  the 
cause  is  only  cognizable  in  law  or  in  equity 
as  the  especial  facts  will  warrant.  Beaoan- 
non  V.  Liche,  11  Or.  443,  5  Pac.  273;  Bur- 
rage  V.  Botianza  Gold  d  Quicksilver  Min. 
Co.  12  Or.  169,  0  Pac.  766.  But,  whether 
the  cause  be  an  action  or  suit,  the  rule  is  the 
same;  requiring  it  to  be  prosecuted  in  the 
name  of  the  real  party  in  interest.  Belling- 
er &  Cotton's  Anno.  Codes  &  Statutes,  §§  27, 
393.  It  is  settled  law  that  a  party  having 
an  entire  demand  against  another  cannot 
split  it  up  so  as  to  subject  the  debtor  to 
several  actions,  and,  if  he  sue  for  a  part 
only  of  such  demand,  the  judgment  obtained 
will  operate  to  bar  any  further  recovery. 
Nor  can  he  assign  a  part  only,  so  as  to  con- 
fer a  right  of  action  upon  the  purchaser,  un- 
less the  debtor  assents  to  it,  in  which  event 
there  arises  a  new  and  distinct  contract  or 
assignment;  being  sustained  by  the  debtor's 
promise  to  the  assignee,  which  operates  to 
discharge  the  debtor  of  the  original  debt  pro 
tanlo.  The  reason  assigned  for  the  princi- 
ple is  that  the  debtor's  undertaking  is  to  pay 
an  integral  sum  to  his  creditor,  it  being  no 
part  of  his  contract  that  he  shall  pay  in 
fractions  or  by  piecemeal,  either  to  the  cred- 
itor gr  hid  assignees;  hence  he  has  the  right 
to  stand  upon  the  singleness  of  his  original 
obligation,  and  cannot  be  subjected,  without 
his  consent,  to  divers  actions  or  embarrass- 
ments not  contemplated  thereby,  as  would 
otherwise  be  the  case.  Mandeville  v.  Welch, 
5  Wheat.  277,  5  L.  ed.  87 ;  Grain  v.  Aldrich, 
38  Cal.  514,  99  Am.  Dec.  423;  James  v.  New- 
ton, 142  Mass.  366,  56  Am.  Rep.  692,  8  N.  E. 
122.  Assignments  of  choses  in  action  or  le- 
gal demands  were  anciently  unknown  to  the 
common  law.  Latterly,  however,  they  have 
been  treated  as  merely  equitable,  but  as  con- 
ferring the  right  to  use  the  name  of  the  as- 
signor, and  thereby  to  authorize  a  recovery 
by  an  action  at  law.  This  relates  to  the  en- 
tire demand.  But  our  Code  has  changed  the 
rule,  and  the  procedure  is  more  direct,  re- 
quiring all  actions  to  be  prosecuted  in  the 
name  of  the  real  party  in  interest;  thus 
treating  the  assignment  as  legal,  and  as  con- 
ferring a  legal  right  upon  the  assignee,  not 
only  as  it  respects  the  title  to  the  demand, 
but  in  regard  to  the  manner  of  its  enforce- 
ment, also.  A  partial  assignment  may  be 
said  to  be  good  at  law  between  the  parties, 
for,  if  the  assignor  should  collect  the  funds, 
he  would  be  regarded  as  holding  it  in  trust 
for  the  assignee.     It  is  such  a  demand,  how- 
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ever,  us  is  cognizable  in  equity  as  between 
all  the  parties, — the  debtor  as  well  as  the 
creditor  and  the  assignee.  It  confers,  not  a 
legal,  but  an  equitable,  right  in  the  demand, 
enforceable  alone  in  equity;  the  legal  title 
remaining  in  the  assignor,  so  that  logically 
the  assignee  must  go  into  a  court  of  equity 
to  enforce  his  claim,  and,  under  the  Code 
practice,  must  prosecute  the  suit  in  his  own 
name,  he  being  the  real  party  in  interest.  It 
is  said  that  in  a  court  of  equity  "the  objec- 
tions to  a  partial  assignment  of  a  demand, 
which  are  formidable  in  a  court  of  law,  dis- 
appear. In  equity  the  interests  of  all  par- 
ties can  be  determined  in  a  single  suit.  The 
debtor  can  bring  the  entire  fund  into  court, 
and  run  no  risks  as  to  its  proper  distribu- 
tion. If  he  be  in  no  fault,  no  costs  need  be 
imposed  upon  him,  or  they  may  be  awarded 
in  his  fnvor.  If  he  be  put  to  extra  trouble 
in  keeping  separate  accounts,  he  can,  if  it  is 
reasonable,  be  compensated  for  it.  In  many 
ways  a  court  of  equity  can,  while  a  court  of 
law,  with  its  present  modes,  cannot,  protect 
the  rights  and  interests  of  all  parties  con- 
cerned." Natianal  Exch,  Bank  v.  McLooh, 
73  Me.  498,  505,  40  Am.  Rep.  388.  The  sub- 
ject is  exhaustively  treated  in  this  case,  and 
also  in  a  masterly  opinion  by  Judge  Morrow 
in  the  ca.se  of  The  Elmhank,  72  Fed.  GIO. 
See  also  Texas  Western  R,  Co,  v.  OenUy,  69 
Tex.  625,  8  S.  W.  98;  Cook  v.  Genesee  Mut. 
Ins,  Co,  8  How.  Pr.  514;  Public  Schools  v. 
Heathy  15  N.  J.  £q.  22.  So  that  the  rule 
against  the  splitting  up  of  a  demand,  and 
denying  the  assignee  a  right  of  action  for  a 
part  only  of  the  claim,  does  not  deny  the 
right  to  sell  and  transfer  an  undivided  part 
thereof,  or  militate  against  or  inhibit  the 
enforcement  of  the  right  of  such  an  assignee 
in  a  court  of  equity:  and,  if  all  the  owners 
unite  in  one  suit  upon  it,  tlie  fact  of  the  as- 
signment of  a  part  constitutes  no  defense. 
Whittemore  v.  Jtidd  Linseed  d  Bpnrm  Oil 
Co.  124  N.  Y.  665,  21  Am.  St.  Rep.  708,  27 
N.  E.  244. 

Now,  arguing  from  these  principles  and 
premises,  defendant  contends  that  the  insur- 
ance company,  by  its  subrogation  assign- 
ment, has  but  an  equitable  interest  in  the 
demand  of  the  warehouse  company  against 
the  defendant  for  the  damages,  enforceable 
alone  in  equity,  and  that  there  remains  but 
an  equitable  interest  in  the  warehouse  com- 
pany, enforceable  r^.like  only  in  equity,  and 
that,  though  the  iuFuranoe  company  and  the 
warehouse  company  have  joined  as  plain- 
tiifs,  the  proceeding  is  still  equitable,  and 
not  one  cognizable  in  a  court  of  law.  It 
should  be  remarked  in  this  connection  that 
the  alleged  assignment  confers  no  greater 
right  than  was  conferred  by  operation  of 
the  subrogation  to  which  the  insurance  com- 
pany was  entitled  after  having  paid  the 
67  L.  R.  A. 


amount  of  its  insurance.  Plaintiffs'  coun- 
sel,  upon  the  other  hand,  contend  that,  hav- 
ing united  their  interest  by  joining  as  plain- 
tiffs in  a  common  cause,  the  proceeding  is 
at  law,  and  not  in  equity,  and  was  right- 
fully  maintained.  This  points  the  exact 
difference  between  the  parties.  If  a  part 
being  assigned  should  be  reassigned  to  the 
oiginal  owner,  or  the  owner  should  assign 
the  balance  of  his  demand  to  the  assignee  of 
a  part,  the  remedy  for  the  enforcement  of 
the  whole  would  undoubtedly  be  in  a  court 
of  law,  and  the  objection  that  the  cause  had 
been  split  could  not  obtain,  as  the  action 
would  be  single,  and  not  contrary  to  the  ob- 
ligation of  the  debtor.  The  equities  carved 
out  of  the  legal  entity  would  thus  disappear, 
and  become  again  emerged  in  the  holder  of 
the  entire  demand,  and  he  would  be  rele- 
gated to  a  court  of  law.  The  argument  of 
counsel  for  plaintiffs  is  that  the  same  result 
would,  in  effect,  follow  if  the  parties,  all 
joined  as  plaintiffs  to  enforce  the  demand. 
Whether  this  is  so  as  a  general  rule  we  are 
not  called  upon  to  inquire,  but  that  it  is  so 
in  a  case  li^e  the  present  seems  to  be  sup- 
ported by  authority.  The  relations  existing 
between  the  insured  and  the  insurer  are  pe- 
culiar in  themselves.  In  respect  to  the 
ownership  of  the  property,  and  the  risk  in- 
cident thereto,  from  the  time  of  the  insur- 
ance, the  insurer  has  a  pecimiary  interest  in 
the  thing  insured,  and  the  owner  and  the 
insurer  arc  considered  but  one  person,  hav- 
ing together  the  beneficial  right  to  the  in- 
demnity due  from  one  who  is  responsible  for 
the  loss.  The  insurer  stands  practically  in 
the  position  of  surety  to  the  owner,  stipu- 
lating that  the  property  should  not  be  lost 
or  destroyed  in  consequence  of  the  peril  in- 
sured against,  and  whenever  he  has  indem- 
nified the  owner  for  the  loss  he  is  entitled 
to  all  the  means  for  indemnity  which  the 
satisfied  owner  held  against  the  party  pri- 
marily liable.  The  right  rests  upon  familiar 
principles  of  equitj^, — the  doctrine  of  sub- 
rogation, which  is  deftendent  not  at  all  upon 
privity  of  contract,  but  is  worked  out 
through  the  inherent  right  of  the  owner  or 
creditor.  "The  liability  of  the  railroad  com- 
pany is,  in  legal  effect,"  says  Mr.  Chief 
Justice  Shaw  in  a  case  similar  to  the  pres- 
ent, *' first  and  principal,  and  that  of  the 
insurer  «»econdary,  not  in  order  of  time,  but 
in  order  of  ultimate  liability."  Hart  v. 
Western  R.  Corp,  13  Met.  99,  106,  46  Am. 
Dec.  719.  To  the  same  purpose,  see  also. 
Ball  V.  Nashville  <£•  V.  R.  Co,  13  Wall.  367, 
20  L.  ed.  594 :  8t,  Louis,  I,  M,  d  8,  R,  Co,  v. 
Commercial  Union  Ins,  Co.  139  U.  S.  223,  35 
L.  ed.  164,  11  Sup.  Ct.  Rep.  664;  Norwich 
Union  F,  Ins,  Hoc.  v.  Standard  Oil  Co,  8  C. 
C.  A.  433,  19  U.  S.  App.  460,  59  Fed.  984. 
Tlie  subrogation  is  not  the  equivalent  of  an 
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assignment.  It  is  the  putting  of  one  party 
in  the  place  of  another, — the  party  who  pays 
the  debt  in  the  place  of  the  creditor, — al- 
lowing the  former  to  enter  into  the  rights  of 
the  latter.  Bouvier,  Law  Diet.;  Marine  ln8. 
Co.  V.  8t.  Louia,  I.  M,  d  8.  R.  Co.  41  Fed. 
643.  If  the  insurance  equals  or  exceeds  the 
amount  uf  the  loss,  and  the  loss  is  wholly 
paid  by  the  insurer  to  the  owner,  the  sub- 
rogation operates  as  an  equitable  assign- 
ment, and  gives  to  the  insurer  a  right  of  ac- 
tion at  law,  which  he  could  formerly  main- 
tain under  the  common  law  in  the  name  of 
the  insured,  but  which  he  must  now  main- 
tain under  the  Code  in  his  own  name;  he 
being  the  real  party  in  interest.  The  owner, 
having  no  interest  remaining,  is  without  any 
right  of  action,  nor  can  he  by  any  act  of 
his  defeat  the  right  of  the  insurer.  Con- 
neciicut  F.  Ins,  Co.  v.  Erie  R.  Co.  73  N.  Y. 
399,  29  Am.  Rep.  171;  Stoarthout  v.  Chica^ 
go  d  N.  W.  R.  Co.  49  Wis.  625,  6  N.  W. 
314;  Pratt  v.  Radford,  62  Wis.  114,  8  N.  W. 
606;  Allen  v.  Chicago  d  N.  W.  R.  Co.  94 
Wis.  93,  68  N.  W.  873;  Norwich  Union  F. 
Ins.  Hoc.  V.  Standard  OH  Co.  8  C.  C.  A.  433, 
19  U.  S.  App.  460,  69  Fed.  984.  So  the  rule 
was  formerly  declared  to  be  that,  when  the 
value  of  the  property  exceeds  the  insurance 
money  paid,  the  action  must  be  brought  in 
the  name  of  the  assured,  ^tna  Ins.  Co.  v. 
Hannibal  dt  St.  J.  R.  Co.  3  Dill.  1,  Fed.  Cas. 
No.  96;  Noncich  Union  F.  Ins.  Soo.  v. 
Standard  Oil  Co.  8  C.  C.  A.  433,  19  U.  S. 
App.  460,  59  Fed.  984,  and  cases  there  cited. 
In  such  case,  "an  assignment  of  the  claim," 
says  Mr.  Wood,  "cannot  be  enforced,  but  the 
assured  becomes  trustee  for  the  insurer,  and 
by  necessary  implication  the  payment  of  the 
loss  operates  as  an  equitable  assignment  to 
the  insurer  to  the  extent  of  the  sum  paid 
under  the  policy.''  2  Wood,  Ins.  2d  ed.  § 
499.  This  by  right  of  subrogation,  for  the 
learned  author  is  discussing  the  doctrine  as 
invoked  in  insurance  cases.  The  result  is 
that  there  is  not  a  splitting  of  the  claim, 
either  in  a  l^al  or  equitable  sense.  The 
insurer,  it  is  true,  acquires  an  interest  in 
the  claim  purely  equitable,  but  he  bears  the 
relationship  of  cestui  que  trust  to  the  in- 
sured as  trustee.  The  interest  acquired  is 
with  the  owner,  and  in  cause  of  action  that 
he  has,  but  'it  does  not  give  rise  to  a  new 
and  separate  cause  of  action.  Thus  the  in- 
surer and  the  insured  become  jointly  inter- 
ested in  a  single  liability  or  cause  of  ac- 
tion, and  united  they  are  the  real  parties  in 
interest,  and  entitled  in  that  capacity  to 
prosecute  a  joint  action  against  the  wrong- 
doer. Until  the  loss  is  paid,  the  insurer  can 
have  no  right  of  action  against  the  wrong- 
doer, but,  having  paid  it,  he  is  subrogated 
to  the  right  of  the  insured  to  the  extent  of 
the  payment.  If  it  covers  the  entire  loss, 
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his  right  of  action  becomes  absolute  at  law^, 
and  he  must  now  bring  it  in  his  own  name ; 
but,  if  it  covers  a  part  only,  his  subrogation 
entitles  him  to  an  interest  merely  equitable, 
which  he  has  and  holds  in  joint  capacity 
with  the  assured,  and  they  together  may 
maintain  an  action  for  the  entire  loss 
against  the  wrongdoer.  Such  has  been  the 
determination  of  this  court  in  two  cases, — 
State  Ins.  Co.  v.  Oregon  R.  &  Nav.  Co.  20 
Or.  563,  26  Pac.  838,  and  Home  Mut.  Ins. 
Co.  V.  Oregon  R.  d  Nav.  Co.  20  Or.  569,  23 
Am.  St.  Rep.  151,  26  Pac.  867. 

It  is  insisted,  however,  that  what  was  said 
in  those  cases  upon  the  subject  was  not  nec- 
essary to  a  determination  of  the  controversy 
involved,  and  therefore  that  they  are  not 
authoritative  as  precedents.  In  the  State 
Ins  Co.  Ca>se  the  precise  question  was  wheth- 
er the  company,  having  paid  under  its  pol- 
icy of  insurance,  being  but  a  part  of  the 
loss  sustained,  could  prosecute  an  action 
singly  against  the  railroad  company  for  the 
amount  paid  by  it  to  the  assured,  and  it 
was  held  that  it  could  not.  The  very  same 
contention,  however,  was  maintained  by 
counsel  for  the  railroad  company  at  the 
hearing  there  as  is  urged  here,  and  in  re- 
sponse thereto  the  court,  speaking  through 
Mr.  Justice  Lord,  said:  "There  is  but  one 
wrongful  act  complained  of,  causing  one  loss 
and  creating  but  one  liability.  It  is  a  single 
wrongful  act,  giving  rise  to  but  one  lia- 
bility upon  a  claim  which  is  indivisible.  It 
is  immaterial  whether  the  insurer  acquires 
his  right  or  interest  by  subrogation  or  as- 
signment. When  the  property  destroyed  ex- 
ceeds the  value  of  the  insurance  money  paid, 
he  only  acquires  a  joint  right  or  interest 
with  the  owner  of  such  proi)erty  in  a  single 
cause  of  action  or  liability.  Where  there  is 
but  one  liability  or  cause  of  action,  those 
united  in  interest  must  adjust  their  loss  in 
a  single  action."  And  again:  "While  at 
common  law  this  liability  would  be  enforced 
in  the  name  of  the  insured,  under  the  Code, 
except  where  the  insurance  company  has 
paid  the  full  value  of  the  property,  the  loss 
of  which  was  occasioned  by  the  negligent  act 
complained  of,  and  the  insurer  [insured]  by 
reason  thereof  has  no  interest,  the  insurer 
and  owner  of  the  property  may  join  to  re- 
cover the  whole  loss  in  one  action. «  To- 
gether they  have  a  imited  interest  in  a 
single  cause  of  action  or  liability  to  which 
the  negligent  act  of  the  defendant  gave  rise. 
The  insurer  acquires,  not  a  new  and  sep- 
arate cause  of  action,  but  only  a  right  or 
interest  with  the  owner  of  the  property  in 
a  single  cause  of  action  or  liability,  and  can- 
not, therefore,  in  such  case,  sue  in  his  own 
name  alone.  It  is  upon  this  principle,  which 
preserves  the  indivisibility  of  the  action 
arising  out  of  one  loss  and  one  liability,  that 
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under  the  old  practice  the  action  would  have 
been  brought  in  the  name  of  the  insured  for 
the  benefit  of  all  concerned;  but,  the  Code 
requiring  the  action  to  be  brought  in  the 
name  of  the  real  party  in  interest,  the  in- 
surance companies  and  the  owners  of  the 
property  destroyed,  constituting  such  party, 
would  have  to  join  in  the  recovery.  In  other 
words,  the  insurance  companies  would  join 
the  owner  in  bringing  one  action  to  deter- 
mine the  liability  of  the  defendant."  If  the 
issue  did  not  really  arise  from  the  facts  of 
the  case,  it  was  argued  and  insisted  upon, 
and  was  at  least  germane  to  a  discussion  of 
the  real  question ;  and,  having  received  care- 
ful consideration,  the  determination  is  per- 
suasive and  forcible  as  argument,  if  not,  in 
legal  effect,  as  a  precedent.  The  Home  Mu- 
tual Insurance  Co.  Case  was  a  similar  ac- 
tion. The  defendant  answered  that  the  own- 
er had  previously  sued  the  railroad  com- 
pany for  the  damages  occasioned  by  its  negli- 
gence and  had  recovered;  that  the  railroad 
company  had  paid  the  judgment  in  full, 
whereby  the  owner  had  been  fully  compensa- 
ted; and  that  he  held  the  money  thus  ob- 
tained in  trust  for  the  insurer;  and,  for  a 
further  defense!  set  up  that  by  virtue  of  the 
commencement  of  the  action  the  insurance 
company  had  full  knowledge  of  the  destruc- 
tion of  the  property,  that  the  action  was 
about  to  be  commenced,  and  was  requested 
by  the  owner  to  prosecute  or  join  with  him 
in  the  action,  but  refused,  and  disclaimed 
any  interest  therein,  and  that  the  defend- 
ant had  not,  prior  thereto  or  at  the  time  of 
the  commencement  or  trial  of  said  action  in 
the  trial  court,  any  knowledge  of  the  insur- 
ance, or  that  the  insurance  company  had 
paid  the  assured  anything  upon  his  policy. 
To  each  of  the  separate  answers  a  demurrer 
was  filed  and  overruled,  and  the  question 
in  this  court  was  as  to  the  correctness  of 
the  rulings.  It  will  be  noted  that  the  fur- 
ther answer  did  present  the  question 
whether  the  owner  should  be  joined  with  the 
insurance  company  in  bringing  the  action. 
What  the  contention  of  the  counsel  was  at 
the  hearing,  the  record  does  not  •  disclose, 
but  the  court,  again  speaking  through  Mr. 
Justice  Lord,  after  an  exhaustive  review  of 
the  authorities,  said:  ''From  all  this  the 
conclusion  results  that,  where  the  wrong- 
ful act  is  single  and  indivisible,  there  can 
be  but  one  liability  or  cause  of  action.  Since 
the  CJode,  the  cause  of  action  remains  as 
before,  single  and  indivisible,  and  the  in- 
surer acquires  only  a  right  or  interest  with 
the  owner  of  the  property  in  the  cause  of 
action  or  liability,  and  not  a  new  and  sep- 
arate cause  of  action.  He  cannot,  therefore, 
sue  in  his  own  name  alone,  in  any  case,  un- 
der the  Code,  except  where  the  amount  paid 
by  him  has  exceeded  or  equaled  the  value 
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of  the  property  destroyed,  and  no  interest 
remains  in  the  owner.  When  the  amount 
of  the  insurance  money  paid  is  less  than  the 
value  of  the  property  destroyed  by  the  neg- 
ligent act,  all  the  authorities  agree  that  the 
insurer  must  either  sue  in  the  name  of  the 
insured,  or  join  with  him  in  bringing  an  ac- 
tion against  the  wrongdoer.  None  allows 
that  in  such  case  he  can  sue  in  his  own  name 
alone,  for  the  reason  that  the  wrongful  act 
is  single  and  indivisible,  and  gives  rise  to 
but  one  liability  or  cause  of  action.  In 
that  cause  of  action  he  acquires  a  joint 
right  with  the  owner  therein,  and  not  a  new 
and  separate  right  of  action,  and  therefore 
must  prosecute  it  jointly  with  him.  They 
have  a  joint  interest  in  a  single  liability, 
and  united  are  the  real  parties  in  interest." 
Thus  it  is  that  the  principles  and  doctrines 
here  discussed  have  received  ample  and  ex- 
haustive consideration  in  these  cases,  and 
the  conclusion  reached  is  so  cogent  and  im- 
pressive that  we  feel  bound  by  it,  and  hence 
conclude  that  this  case  was  properly  in- 
stituted by  the  insurer  and  assured  jointly. 
The  judgment  was  single  against  the  de- 
fendant, and  what  is  said  in  the  complaint 
as  to  the  damages  sustained  respectively  by 
the  joint  plaintiffs  did  not  change  the  na- 
ture of  the  action,  and,  being  mere  sur- 
plusage, was  properly  disregarded. 

These  considerations  affirm  the  judgment 
of  the  trial  court,  and  it  is  so  ordered. 

Petition  for  rehearing  denied. 


STATE  of  Oregon  ex  rel  R.  LIVINGSTONE 

et  (U.,  Respts,, 

V, 

George  H.  WILLIAMS,  Mayor  of  Portland, 

et  ai.f  ApptB. 


( 


Op. 
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1.  Majid«mas  will  not  lie  to  comi»el  tlie 
arrest  without  warrant  of  certain  desig- 
nated persons  for  the  alleged  connnission  of 
a  misdemeanor. 

2.  M«iid«inits  will  not  lie  to  compel  wl 
Jndffe  to  Issue  bench  warrants,  where 
the  pleadings  do  not  show  it  to  be  his  duty 
to  do  so,  and  the  statute  imposes  the  daty 
upon  the  clerk  of  the  court. 

3.  \l^1ftere  the  statute  Imposes  the  duty 
upon    A    police    olilcer    to    prosecute 

Note. — As  to  arrest  without  warrant  for  a 
misdemeanor,  see  also  cases  in  note  to  State  t. 
Hunter,  8  L.  R.  A.,  on  page  581 ;  and  the  later 
cases  in  this  series  of  Scott  v.  Bldridge,  12  L. 
R.  A.  879;  Com.  v.  Wright,  19  L.  R.  A.  206; 
State  V.  Lewis,  19  L.  R.  A.  449;  Burroughs  t. 
Eastman,  24  L.  R.  A.  859 ;  Baltimore  ds  O.  R.  Go. 
y.  Cain,  28  L.  R.  A.  688 ;  White  v.  State,  87  L. 
R.  A.  642;  and  Tillman  v.  Beard,  46  L.  R.  A. 
215. 
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ffamblen,  a  writ  of  mandamas  to  compel 
him  to  do  80  should  not  Join  the  mayor  and 
common  council  for  the  purpose  of  compel- 
lincr  them  to  direct  him  to  perform  his  duty, 
since  their  co-operation  is  not  necessary  to 
secure  the  end  sought. 

4.  TIftAt  munidpAl  ollleers  IftAire  entered 
into  n  eonsplmcy  to  license  ff«ni- 
blinff  houses  under  the  guise  of  periodical 
fines  does  not  require  the  Joining  of  anyone 
but  the  chief  of  police  in  a  writ  of  mandamus 
to  compel  him  to  perform  his  statutory  duty 
to  prosecute  gamblers,  since  In  such  case  he 
cannot  claim  to  have  been  directed  to  neglect 
his  duty  by  any  lawful  conmiand  of  a  superior 
officer. 

5.  'When  n  demurrer  is  snstnined  to  nn 
aUternative  'vrrit  of  nkandnmus  be- 
cause several  causes  of  action  were  improp- 
erly united,  the  plaintiff  can  proceed  only  by 
filing  an  amended  complaint  containing  the 
cause  of  action  which  he  elects  to  pursue. 

(August  8,   1904.) 

APPEAL  by  respondents  from  a  judgment 
of  the  Circuit  Court  for  Multnomah 
County  granting  a  writ  of  mandamus  to 
compel  the  arrest  and  prosecution  of  certain 
persons  who  were  alleged  to  have  violated 
the  statutes  agaimit  gambling.    Reversed, 

Statement  by  Moore,  Ch.  J.: 

This  is  a  mandamus  proceeding  institut- 
ed on  the  relation  of  R.  Livingstone  and 
others  against  George  H.  Williams,  as  may- 
or of  Portland;  Charles  H.  Hunt,  as  chief 
of  police ;  H.  W.  Hogue,  as  municipal  judge ; 
and  Charles  F.  Beebe  and  others,  as  mem- 
bers of  the  executive  board  of  that  city, 
to  compel  the  arrest  and  prosecution  of  cer- 
tain persons  for  alleged  violations  of  a 
clause  of  the  city  charter,  of  the  provisions 
of  a  municipal  ordinance,  and  of  the  require- 
ments of  a  statute  of  the  state  prohibiting 
gambling.  Alternative  writs  were  issued, 
one  to  the  members  of  the  executive  board 
as  a  body,  and  one  to  each  of  the  other  de- 
fendants, who  severally  demurred  thereto 
on  the  grounds:  (1)  That  they  did  not 
state  facts  sufficient  to  entitle  the  relators 
to  the  relief  demanded ;  (2)  that  it  appeared 
therefrom  that  a  plain,  speedy,  and  ade- 
quate remedy  in  the  ordinary  course  of  law 
existed  for  the  suppression  of  the  evil  al- 
lied; (3)  that  the  court  did  not  have  ju- 
risdiction of  the  persons  of  the  defendants, 
nor  of  the  subject-matter  involved;  and  (4) 
that  several  alleged  causes  of  special  pro- 
ceeding were  improperly  united.  These  de- 
murrers being  overruled,  and  the  defendants 
declining  further  to  plead,  the  writs  were 
made  peremptory,  and  they  severally  ap- 
peal. 

Ue^ara.  1m  A.  MoNary  and  J.  P.  Kava- 
naiislit  for  appellants: 

Mandamus  is  a  writ  of  discretion,  not  a 
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writ  of  right,  and  the  court  will  consider  the 
existing  facts  and  examine  the  whole  case, 
with  due  regard  to  the  consequences  of  its 
action,  in  granting  or  refusing  the  writ. 

Ball  V.  Lappiua,  3  Or.  56;  People  v. 
Ketchum,  72  111.  212;  Brokaw  v.  Highway 
Comrs.  130  111.  482,  6  L.  R.  A.  161,  22  N. 
£.  500;  19  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  751. 

The  discretion  with  which  the  court  is 
vested  is  not  an  arbitrary  discretion,  and 
cannot  be  capriciously  exercised.  It  is  a 
sound  legal  discretion  to  be  exercised  in  ac- 
cordance with  the  established  niles  of  law, 
and  is  subject  to  review  on  appeal. 

Hardee  v.  Oihhs,  50  Miss.  802;  Brooke  v. 
Widdioomhe,  39  Md.  387;  People  eao  rel. 
Emigration  Comra.  v.  Richmond  County,  22 
How.  Pr.  275;  Sheridan  v.  Fleming,  93  Mo. 
322,  5  8.  W.  813. 

Mandamus  does  not  supersede  legal  reme- 
dies, but  it  is  intended  to  supply  the  want 
thereof  and  prevent  a  failure  of  justice,  and 
it  will  not  lie  where  the  law  provides  an- 
other plain,  speedy,  and  adequate  remedy. 

Bellinger  &  Cotton's  Anno.  Codes  &  Stat- 
utes, §  605;  BaU  v.  Lappiua,  3  Or.  55; 
Durham  v.  Monumental  Silver  Min.  Co. 
9  Or.  41 ;  Oregon  City  v.  Moore,  30  Or.  221, 
46  Pac.  1017,  47  Pac.  851;  Kimball  v.  Union 
Water  Co,  44  Cal.  173,  13  Am.  Rep.  157. 

Another  legal  remedy  that  will  defeat 
mandamus  is  one  that  will  place  the  relator 
in  the  same  position  he  occupied  before  the 
omission  of  the  duty  complained  of,  or 
would  have  occupied  had  the  duty  been  per- 
formed. 

Cooa  Bay  R.  Co.  v.  Wieder,  26  Or.  453, 
38  Pac.  338;  Habersham  y.  Sears,  11  Or. 
431,  50  Am.  Rep.  481,  5  Pac.  208;  State 
ex  rel,  Bradley  v.  Cone,  40  Fla.  409,  74  Am. 
St.  Rep.  150,  25  So.  279. 

Mandamus  will  not  be  awarded  i;o  compel 
mimicipal  officers  to  arrest  and  prosecute 
alleged  oifenders  against  the  state  laws  and 
city  ordinances  where  the  state  laws  pro- 
vide an  adequate  remedy  by  indictment  or 
information  for  the  same  offense. 

Highway  Comrs,  v.  People,  66  111.  339; 
Highway  Comrs.  v.  People,  73  111.  203; 
State  ex  rel,  Thornton  v.  Tant,  134  Ind. 
121,  33  N.  E.  896;  Tapping,  Mandamus,  76. 

Municipal  officers  will  not  be  compelled 
by  mandamus,  without  warrant  or  com- 
plaint, to  arrest  and  prosecute  persons 
charged  with  violation  of  the  state  laws  and 
city  ordinances. 

State  ex  rel,  Thatcher  v.  Homer,  16  Mo. 
App.  191;  Alger  v.  Seaver,  138  Mass.  331; 
State  ex  rel.  Wear  v.  Francis,  95  Mo.  44. 
8  S.  W.  1 ;  People  ex  rel,  Clapp  v.  Listm^n, 
84  App.  IMv.  637,  82  N.  Y.  Supp.  784. 

When  the  writ  is  directed  to  an  officer  who 
is  vested  with  judicial  or  ministerial  dis- 
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cretion  in  relation  to  the  performance  of  the 
duty  enjoined,  it  will  compel  him  to  act, 
but  not  to  decide,  |n  a  particular  manner. 

People  V.  School  Trustees,  42  111.  App.  60 ; 
Ex  parte  Hays,  26  Ark.  510. 

The  writ  cannot  be  awarded  to  compel  a 
series  of  acts,  or  general  course  of  conduct, 
where  it  is  impossible  for  the  court  to 
supervise  or  control  the  performance  of  the 
acts  or  duties. 

State  ex  reh  Rosenfeld  v.  Einstein,  46  N. 
J.  L.  479;  Diamond  Match  Co,  v.  Powers, 
51  Mich.  145,  16  N.  W.  314;  State  ex  ret. 
Star  Pub.  Co.  v.  Associated  Press,  150  Mo. 
410,  51  L.  R.  A.  151,  81  Am.  St.  Bep.  368, 
00  8.  W.  91. 

The  writ  will  not  issue  in  doubtful  cases, 
and  can  only  be  invoked  where  the  relator 
shows  a  clear  legal  right  to  the  performance 
of  the  duty,  and  where  he  has  no  plain, 
speedy,  or  adequate  remedy  in  the  ordinary 
course  of  law. 

United  States  ex  rel.  Redfield  v.  Windom, 
137  U.  S.  636,  34  L.  ed.  811,  11  Sup.  Ct. 
Rep.  197;  Gregory  v.  Blanchard,  98  Cal. 
311,  33  Pac  199;  Lamoreaux  v.  Ellis,  89 
Mich.  146,  50  N.  W.  812;  State  ex  rel. 
Faires  v.  Buhler,  90  Mo.  560,  3  S.  W.  68; 
Slemmons  v.  Thompson,  23  Or.  215,  31  Pac. 
514;  People  v.  Hatch,  33  HI.  140;  Durham 
V.  Monumental  Silver  Min.  Co.  9  Or.  41. 

Messrs.  Pipei  ft  Tifft  and  Miller  Mnr- 
doeky  for  respondents: 

Mandamus  lies  to  compel  municipal  offi- 
cers to  perform  specific  duties  in  enforcing 
municipal  law. 

Ooodell  V.  Woodbury,  71  N.  H.  378,  52 
Atl.  865;  Wood  v.  Strother,  76  Cal.  545,  9 
Am.  St.  Rep.  249,  18  Pac.  766 ;  State  ex  rel. 
Kelleher  v.  St.  Louis  Public  Schoots,  134 
Mo.  296,  56  Am.  St.  Rep.  503,  35  S.  W. 
617 ;  Re  Whitney,  24  N.  Y.  S.  R.  968,  3  N. 
Y.  Supp.  838 ;  People  ex  rel.  Dakin  v.  Byrne, 
9  Abb.  N.  C.  127,  note ;  State  ex  rel.  Clark 
V.  Police  Board,  10  Ohio  Dec.  Reprint,  256. 

Mandamus  lies  to  compel  the  judge  to  is- 
sue a  warrant  of  arrest. 

Benners  v.  State,  124  Ala.  97,  26  So.  942 ; 
State  ex  rel.  Thomas  v.  McCutcheon,  20 
Neb.  304,  30  N.  W.  68 ;  People  ex  rel.  Robi- 
son  V.  S^mft,  69  Mich.  529,  26  N.  W.  694; 
Atty.  Gen.  ex  rel.  Calvin  v.  Police  Justice, 
40  Mich.  631;  1  Bishop,  Crim.  Proc.  § 
1403;  Merrill,  Mandamus,  §  203;  State  ex 
rel.  Harris  v.  Laughlin,  76  Mo.  358;  State 
ex  rel.  School  District  v.  Cumniings,  17 
Neb.  311,  22  N.  W.  645. 

Where  the  duty  is  of  a  public  nature  no 
demand  is  necessary. 

19  Am.  A;  Eng.  Enc.  Taw,  p.  760 ;  Northern 
P.  R.  Co.  V.  Washington  Territory,  142  U. 
S.  492,  35  L.  ed.  1092,  12  Sup.  Ct.  Rep. 
283 ;  Oroviile  d  V.  R.  Co.  v.  Plumas  County, 
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37  Cal.  354;  People  ex  rel.  Aity.  Gen.  v. 
Reis,  76  Cal.  269,  18  Pac.  309. 

Where  permissive  language  is  .used  in  con- 
ferring power  upon  an  officer,  and  the  public 
or  third  persons  have  an  interest  in  the  ex- 
ercise of  the  power,  its  exercise  is  impera- 
tive. 

Kohn  V.  Hinshaw,  17  Or.  308,  20  Pac 
629;  Smith  v.  King,  14  Or.  10,  12  Pac.  8; 
McLeod  V.  Scott,  21  Or.  94,  26  Pac.  1061. 
29  Pac.  1. 

Discretion  of  an  inferior  officer  must  be 
exercised  reasonably  and  fairly,  and  its 
abuse  may  be  controlled  by  mandamus. 

Ex  parte  Bradley,  7  Wall.  377,  19  L.  ed. 
219;  State  ex  rel,  Adamson  v.  Lafayette 
County  Court,  41  Mo.  226;  Glencoe  v.  Peo- 
ple, 78  111.  389;  People  ex  rel,  Oelricks  v. 
Superior  Court,  10  Wend.  285;  Stockton  d 
V.  R.  Co.  V.  Stockton,  51  Cal.  339;  Wood  v. 
Strother,  76  Cal.  545,  9  Am.  St.  Rep.  249, 
18  Pac.  766;  McLeod  v.  Seott,  21  Or.  109, 
26  Pac.  1061,  29  Pac.  1 ;  State  ex  rel.  Foer- 
stel  V.  Biggins,  76  Mo.  App.  328. 

Where  an  officer  must  be  satisfied  it  is 
his  duty  to  be  satisfied  upon  sufficient  proofs, 
and  mandamus  lies. 

Stockton  d  y.  R.  Co.  v.  Stockton,  51  Cal. 
339. 

Where  a  city  police  board,  in  bad  faith 
and  by  the  abuse  of  its  discretion,  refuses 
to  enforce  the  statute  prohibiting  the  sale 
of  intoxicating  liquors  on  Sunday,  the  court 
of  common  pleas  may  order  the  board  to  en- 
force it  by  mandamus. 

State  ex  rel,  Clark  v.  Police  Board,  10 
Ohio  Dec.  Reprint,  256;  People  ex  rel. 
Hamilton  V.  Barnes,  66  Cal.  594,  6  Pac 
698. 

The  relators  need  have  no  special  inter- 
est where  the  matter  concerns  a  public  duiy. 

State  ex  rel.  Shaw  v.  Ware,  13  Or.  380,  10 
Pac.  885 ;  State  ex  rel.  Durkheimer  v.  Grace, 
20  Or.  157,  26  Pac.  382. 

Moore,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

It  is  contended  by  defendants'  counsel  that 
errors  were  committed  in  overruling  these 
demur rci'S.  Let  us  first  consider  whether 
or  not  the  alternative  writs  state  facts  suf- 
ficient to  warrant  the  granting  of  the  re- 
lief demanded.  They  show  the  right  of  the 
relators  to  institute  these  proceedings;  al- 
lege the  incorporation  of  the  city  of  Port- 
land, and  the  several  duties  of  the  respective 
defendants,  so  far  as  involved  herein;  that 
since  March,  1903,  defendants  have  wilfully 
conspired  to  obstruct  and  defeat  the  enforce- 
ment of  the  provisions  of  the  city  charter, 
of  the  mimicipal  ordinance,  and  of  a  stat- 
ute of  the  state  prohibiting  gambling,  and  to 
thwart  the  conviction  and  punishment  of 
persons  engaged  in  gaming,  or  who  keep  or 
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frequent  gambling  houses,  and  refuse  to  per- 
form the  duties  imposed  upon  them  in  rela- 
tion to  such  prohibition ;  that  every  day  and 
night  since  the  unlawful  agreement  was  en- 
tered into  a  number  of  persons  have  open- 
ly and  notoriously  been  engaged  in  keeping 
and  conducting  gaming  and  gambling 
houses,  rooms,  and  premises,  and  playing 
the  games  so  prohibited,  which  places  have 
been  and  now  are  kept  and  used  as  common 
gaming  houses  for  playing  therein  for  wager 
of  money  at  games  of  chance,  some  of  the 
persons  so  employed  and  of  the  rooms  in 
which  they  are  engaged  being  as  follows: 
John  Thomas,  130  Fifth  street,  H.  Shapiro, 
185  Third  street,  George  Fuller,  .  .  . 
Fred  Fritz,  242  Bumside  street,  £.  Blazier, 
248  Bumside  street,  and  A.  D.  Martini,  81 
First  street;  that  at  all  times  and  now  the 
defendants  had  and  have  information  satis- 
factory to  each  of  them  that  such  houses 
and  rooms  were  and  are  constantly  used  for 
gambling,  but,  in  pursuance  of  their  un- 
lawful agreement,  the  chief  of  police,  with 
the  sanction  and  approval  of  his  codefend- 
ants,  pretends  to  subscribe  and  verify  com- 
plaints against  such  persons,  feigning  to 
chaige  them  severally,  in  due  form  of  law, 
with  violating  the  ordinances  relating  to 
gambling,  files  the  samQ  in  the  municipal 
court,  and,  without  any  order  therefrom  fix- 
ing their  bail,  induces  them  to  deposit  sums 
of  money,  pretending  that  th^  are  in  lieu 
of  bail,  and  the  municipal  judge,  in  further- 
ance of  such  unlawful  combination  professes 
to  order  such  money  forfeited  and  paid  into 
the  city  treasury,  the  defendants  intending 
that  the  persons  so  charged  should  not  ap- 
pear in  court  for  trial,  they  consenting 
thereto,  relying  upon  the  defendants'  ad- 
vice that  they  were  not  to  be  tried  on  such 
charges  if  twice  each  month  they  would  de- 
posit the  sums  agreed  upon  as  simulated 
bail;  that  in  pursuance  of  such  conspiracy 
all  persons  conducting  common  gaming 
houses,  including  those  hereinbefore  named, 
have  been  charged  by  the  chief  of  police 
twice  each  month  with  the  offense  of  gam- 
bling, and  in  every  instance  they  have  de- 
posited a  specified  sum  of  money  in  lieu 
of  bail,  which  has  invariably  been  forfeited, 
the  municipal  judge  refusing  to  proceed 
with  their  triaJs;  that  at  intervals  be- 
tween the  time  of  such  deposits  the  defend- 
ants had.  and  now  have,  satisfactory  infor- 
mation, and  know  that  the  persons  so 
charged  are  keeping  gaming  houses,  but  the 
defendants  wilfully  neglect  and  refuse  to 
charge  them  therewith,  or  cause  them  to  be 
arrested  therefor,  or  to  be  brought  to  trial, 
and  in  doing  so  the  defendants  have  not 
exercised  any  discretion,  but  act  arbitrarily, 
anft  with  intent  to  permit  public  gambling 
in  violation  of  law;  that  the  municipal 
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judge,  well  knowing  that  the  persons  mak- 
ing such  deposits  are  in  the  city,  at  their  . 
several  gambling  houses,  engaged  in  play- 
ing prohibited  games,  wilfully  neglects  to 
issue  bench  warrants  for  their  arrest,  "as 
required  by  law,"  with  intent  that  they  shall 
continue  to  violate  the  city  charter,  munic- 
ipal ordinance,  and  statute  of  the  state,  so 
as  to  derive  from  them  an  illegal  and  cor- 
rupt revenue  for  the  city;  that  the  largest 
gambling  house  is  known  as  the  "Portland 
club"  at  No.  130  Fifth  street,  which  is,  and 
at  all  times  mentioned  herein  has  been,  kept 
and  conducted  by  Peter  Grant,  Jack  Grant, 
Lawrence  Sullivan,  Harvey  Dale,  and  Nate 
Solomon;  that  in  March,  1903,  and  there- 
after at  regular  intervals,  the  chief  of  po- 
lice has  pretended  to  file  in  the  municipal 
court  verified  complaints  against  one  of  the 
persons  last  mentioned  under  the  fictitious 
name  of  John  Thomas  well  knowing  the 
true  name  of  the  person  intended  to  be 
charged,  who  would  thereupon  deposit  in 
that  court,  under  the  pretense  of  bail,  about 
$250,  but  on  November  23,  1003,  the  sum 
left  for  that  purpose  was  $300,  which  the 
judge  pretended  to  forfeit, — ^whereby  gam- 
bling has  continued  in  violation  of  law,  and 
the  persons  engaged  therein  and  pretended 
to  be  charged  therewith  and  arrested  there- 
for under  the  name  of  John  Thomas  have, 
in  pursuance  of  such  conspiracy,  never  ap- 
peared in  the  municipal  court  for  trial ;  and 
that  the  relators  have  no  plain,  speedy,  or 
adequate  remedy  in  the  ordinary  course  of 
law. 

The  four  alternative  writs  are  alike  in 
every  particular,  except  the  37th  paragraph 
thereof,  which  relates  to  the  respective 
commands  enjoined  upon  the  several  de- 
fendants; the  one  addressed  to  the  mayor, 
omitting  the  choice  of  showing  cause,  being 
as  follows:  **Now,  therefore,  you  are  com- 
manded that  immediately  after  the  receipt 
of  this  writ  you  forthwith  direct  Charles  H. 
Hunt,  as  chief  of  police  of  said  city,  to  enter, 
or  cause  a  proper  police  officer  to  enter,  the 
common  gaming  houties  described  in  this 
writ,  and  particularly  the  premises  at  130 
Fifth  street,  known  as  the  'Portland  club,* 
which  is  &  common  gaming  and  gambling 
house,  and  forthwith  arrest  or  cause  to  be 
arrested  the  person  or  persons  who  may  be 
found  there  violating  the  gambling  law  and 
ordinances,  and  particularly  the  person  who 
has  heretofore  been  charged  by  the  said 
chief  of  police  in  the  municipal  court  of 
said  city  with  violating  the  laws  and  or- 
dinances of  said  city  under  the  name  of  John 
Thomas,  and  the  persons,  to  wit,  Peter 
Grant,  Jack  Grant,  Lawrence  Sullivan,  Har- 
vey Dale,  and  Nate  Solomon,  who  are  keep- 
ing and  using  said  gaming  and  gambling 
house,  and  to  seize  all  instruments  of  gam- 
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ing  that  may  be  found  therein,  and  bring 
the  Bame  into  the  municipal  court,  and  to 
vigorously  prosecute  said  persons  therefor, 
or  that  you  show  cause/'  etc.  The  command 
addressed  to  the  executive  board  is  almost 
identical  with  that  to  the  mayor,  and  that 
directed  to  the  chief  of  police  waa  to  execute 
the  orders  of  the  mayor  and  of  the  executive 
board,  as  contained  in  the  mandates  to  them. 
The  municipal  judge  was  required  to  per- 
form the  following  service:  "Now,  therefore, 
you  are  commanded  that  immediately  after 
the  receipt  of  this  writ  you  issue  bench  war- 
rants for  all  persons  charged  with  offenses 
against  the  ordinances  of  said  city  relating 
to  gambling,  whose  bail  has  been  forfeited 
lyy  order  of  your  court,  and  who  have  not 
appeared  for  trial  in  the  several  actions 
against  them,  and  particularly  for  the  per- 
sons charged  under  the  name  of  John  Thom- 
as, charged  in  the  months  of  May,  June, 
July,  August,  September,  October,  and  par- 
ticularly about  November  30,  1903,  and  that 
you  cause  the  said  persons  to  be  brought 
before  you  and  proceed  to  the  trial  there- 
of." 

Section  104  of  the  charter  of  the  city  of 
Portland,  which  is  relied  on  as  imposing  up- 
on the  mayor  and  the  executive  board  the 
duties  sought  to  be  enforced  against  them 
in  this  proceeding,  is,  so  far  as  deemed  in- 
volved herein,  as  follows:  "Whenever  the 
mayor  or  the  executive  board  ascertains  or 
receives  satisfactory  information  that  any 
house,  room,  or  premises  within  such  city 
.  .  .  is  being  kept  or  used  as  a  common 
gaming  house  or  common  gambling  prem- 
ises for  playing  therein  for  wager  of  money 
at  a  game  of  chance,  ...  it  shall  be 
lawful  for  the  mayor  or  the  executive  board 
to  authorize  and  direct  the  chief  of  police, 
or  any  officer  of  the  force,  to  enter  such 
house,  room,  or  premises,  and  forthwith  ar- 
rest all  persons  therein  found  offending 
against  any  law,  and  to  seize  all  instru- 
ments of  gaming  .  .  .  and  bring  the 
said  articles  into  court."  Or.  Special  Laws, 
1903,  p.  83.  Assuming,  without  deciding, 
that  the  clause  "it  shall  be  lawful,"  in  the 
section  quoted,  is  not  merely  permissive,  but 
mandatory,  imposing  upon  the  mayor  and 
the  executive  board  the  duty  of  directing 
the  chief  of  police  as  therein  specified,  had 
these  officers  the  power,  and  could  the  court 
compel  them,  to  order  the  arrest,  without 
a  warrant,  of  any  person  not  found  offend- 
ing against  any  law?  The  statute  prescrib- 
ing when  an  arrest  may  be  made  without 
written  authority  is  as  follows:  "A  peace 
officer  may,  without  a  warrant,  arrest  a  per- 
son, ( 1 )  For  a  crime  committed  or  attempt- 
ed in  his  presence;  (2)  when  the  person  ar- 
rested has  committed  a  felony,  although  not 
in  his  presence;  (3)  when  a  fel<my  has  in 
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fact  been  committed,  and  he  has  reasonable 
cause  for  believing  the  person  arrested  to 
have  committed  it."     Bellinger  &  Cotton's 
Anno.  Codes  &  Statutes,  §  1611.    Ordinance 
No.  3,083  of  the  city  of  Portland,  approved 
October  13,  1883,  prohibiting  gambling,  and 
in  force  when  the  writs  herein  were  issued, 
imposes  for  a  violation  of  its  provisions  a 
punishment  by  imprisonment  not  exceeding 
ninety  days,   or   by   a   fine   not  exceeding 
$300,  or  by  both  such  fine  and  imprisonment. 
It  will  thus  be  seen  that  by  this  municipal 
enactment  the  crime  of  gambling  is  only 
a  misdemeanor,  as  it  is  likewise  regarded 
by  statute  of  this  state.     Bellinger  &  Cotton's 
Anno.  Codes  &  Statutes,  §  1944.    It  would 
have  been  lawful  for  the  mayor  or  for  the 
executive  board  to  have  directed  the  chief 
of  police  to  enter  any  gambling  house  in  the 
city  of  Portland  and  arrested  all  persons 
found  therein  offending  against  any  law,  for 
the    individuals    so    discovered    would    be 
guilty  of  a  crime  committed  or  attempted  in 
the  presence  of  a  peace  officer.    Id.  §  1611. 
When,  however,  the  mayor  and  the  execu- 
tive board  were  commanded  in  the  alterna- 
tive writs,  without  either  the  filing  of  a 
complaint  or  the  issuing  of  a  warrant,  to 
direct  the  arrest  of  the  persons  named,  we 
do  not  think  any -authority  existed  there- 
for;   for,   if   the   persons   designated  were 
found  offending  against  any  law,  the  inser- 
tion of  their  names  in  the  alternative  writs 
was  unnecessary,  but,  if  not  so  foimd,  their 
alleged    crimes    being    only   misdemeanors, 
and  not  committed  in  the  presence  of  the 
court    (Id.   $    1616),   it  was  powerless   to 
command  their  apprehension.    State  em  reU 
Wmr  V.  FranoiSy  96  Mo.  44,  8  S.  W.  1.     In 
that  case  it  was  held  that  a  writ  of  man- 
damus would  not  be  issued  to  compel  the 
board  of  police  commissioners  of  the  city 
of  St.  Louis  to  arrest  and  prosecute  certain 
named  persons  for  a  violation  of  the  law  of 
Missouri  prohibiting  the  sale  of  fermented 
liquors  on  Sunday.     In  rendering  the  de- 
cision Mr.  Justice  Sherwood,  speaking  for 
the  court,  says:     "Again,  on  the  mere  ad- 
mission of  the  respondents  that  four  citi- 
zens have  done  certain  acts,  the  latter  are 
to  be  arrested  and  prosecuted  without  afii- 
davit  and  without  warrant.    This  is  further, 
it  seems  to  me,  than  the  mandatory  author- 
ity of  a  court  extends.    Indeed,  I  have  found 
no  precedent  for  a  mandamus  for  the  arrest 
of  anyone.    It  is  the  duty  of  a  sheriff,  as 
conservator  of  the  peace,  to  cause  all   of- 
fenders against  law,  in  his  view,  to  enter 
into  recognizance  with  surety  to  keep  the 
peace,  etc.    1  Rev.  Stat.  [1879]  $  3889.     It 
is  also  his  duty  to  quell  and  suppress  as- 
saults and  batteries,  riots,  affrays,  and  in- 
surrections, to  apprehend  and  commit  to  jail 
all  felons  and  traitors,  and  execute  all  proe- 
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ess  directed  to  him  by  legal  authority.  1 
Rev.  Stat.  [1879]  §  3891.  And  yet  it  is 
believed  that  no  instance  can  be  found  where 
a  mandamus  has  issued  commanding  a  sher- 
iff to  quell  a  riot  or  to  arrest  a  criminal. 
The  fact  that  no  such  precedent  can  be  found 
argues  very  strongly  against  the  exercise  of 
such  authority.  It  is  very  easy  to  see  that, 
if  the  process  of  mandamus  could  be  em- 
ployed in  this  ordinary  way,  that  extraor- 
dinary wiit  would  soon  descend  from  its 
high  plane  and  become*  very  commonplace." 
To  secure  freedom  from  illegal  restraint 
for  trivial  causes,  the  wisdom  and  experi- 
ence of  ages  have  sanctioned  the  use  of  cer- 
tain forms  of  procedure  which  must  be  ob- 
served before  an  alleged  criminal  can  law- 
fully be  arrested  for  a  misdemeanor  not 
committed  in  the  presence  of  a  magistrate 
or  of  a  peace  officer.  A  formal  charge  must 
be  made  and  filed,  showing  that  the  court 
has  jurisdiction  of  the  subject-matter  and 
authority  to  issue  a  warrant,  in  pursuance 
of  which  a  peace  officer  may  apprehend  the 
person  therein  named,  and  be  exonerated 
from  all  consequences  that  may  possibly  re- 
sult from  a  wrongful  imprisonment,  by  pro- 
ducing the  writ  if  it  appears  therefrom  that 
the  court  issuing  it  had  such  jurisdiction, 
and  there  is  nothing  disclosed  to  notify 
him  of  any  lack  of  such  authority.  Crocker, 
Sheriffs,  §  48;  Murfree,  Sheriffs,  §  1161;  3 
Gyc.  Law  &  Proc.  880;  2  Am.  &  Eng.  Enc. 
Law,  2d  ed.  pp.  869,  893 ;  Savaoool  v.  Bough- 
ton,  6  Wend.  170,  21  Am.  Dec.  181;  Re 
Way,  41  Mich.  299,  304,  1  N.  W.  1021.  In 
Ooodell  V.  Woodbury,  71  N.  H.  378,  62  Atl. 
855,  relied  upon  by  the  relators  as  support- 
ing the  judgment  rendered  herein,  a  writ  of 
mandamus  was  issued  to  compel  the  chief 
of  police  of  Manchester,  New  Hampshire,  to 
enforce  the  provisions  of  a  statute  of  that 
state  prohibiting  the  sale  of  intoxicating 
liquors;  but  the  officer  was  commanded  to 
prosecute,  not  to  arrest,  the  persons  named 
in  the  writ.  In  deciding  that  case  Mr.  Chief 
Justice  Blodgett,  referring  to  the  duties  of 
the  chief  of  police,  says:  "The  defendant  is 
not  merely  a  peace  officer ;  he  is  also  a  pros- 
ecuting officer.  The  ordinances  of  Manches- 
ter ( 1892 )  provide  that  *he  shall  carry  into 
execution  within  the  cil^  the  laws  of  the 
state  and  all  the  ordinances  of  the  city,  and 
be  vigilant  to  detect  and  bring  to  punishment 
all  violations  thereof.  ...  He  shall  receive 
all  complaints  made  to^him  of  any  violation 
of  the  laws  or  of  any  ordinance  of  the  city, 
and  shaU,  in  behalf  of  the  city,  cause  all 
offenders  against  such  laws  and  ordinances 
to  be  promptly  prosecuted  before  the  police 
court  of  the  city  of  Manchester,  and  shall 
attend,  on  behalf  of  the  city,  at  their  trial.' " 
In  the  case  at  bar  the  chief  of  police  was 
required  to  arrest  and  vigorously  prosecute 
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the  persons  named  in  the  alternative  writ 
addressed  to  him,  but,  as  such  order  was  a 
recital  of  the  language  of  the  city  charter 
(§  195),  we  do  not  think  the  command  can 
be  construed,  in  the  extraordinary  remedy 
invoked,  as  a  direction  to  file  formal  charges 
against  the  persons  so  named,  before  arrest- 
ing them,  and  that  a  reasonable  interpreta- 
tion of  the  language  used  means  that  the 
officer  was  required  (1)  to  apprehend  such 
persons;  (2)  to  bring  them  into  the  munic- 
ipal court;  (3)  to  prefer  charges  against 
them;  and  (4)  to  secure  the  attendance  of 
witnesses  whose  testimony  might  lead  to 
their  conviction. 

The  Congress  of  the  United  States,  fear- 
ing an  infringement  of  the  citizen's  right  of 
locomotion,  and  believing  that  the  Consti- 
tution originally  adopted  did  not  sufficient- 
ly "secure  the  blessings  of  liberty"  guar- 
anteed by  that  instrument,  proposed  at  an 
early  day,  and  secured  the  ratification  of  the 
4th  Amendment  to  the  fundamental  law, 
which,  so  far  as  applicable  herein  is  as  fol- 
lows: "The  right  of  the  people  to  be  se- 
cure in  their  persons  .  .  .  against  un- 
reasonable .  .  .  seizures  shall  not  be 
violated;  and  no  warrants  shall  issue,  but 
upon  probable  cause,  supported  by  oath  or 
affirmation,  and  particularly  describing 
.  .  .  the  persons  ...  to  be  seized." 
In  Re  Way,  41  Mich.  299,  1  N.  W.  1021, 
Mr.  Chief  Justice  Campbell,  commenting  on 
the  mode  of  apprehending  persons,  says: 
"It  must  not  be  forgotten  that  there  can  be 
no  arrest  without  due  process  of  law.  An 
arrest  without  warrant  has  never  been  law- 
ful except  in  those  cases  where  the  public 
security  requires  it;  and  this  has  only  been 
recognized  in  felony,  and  in  breaches  of  the 
peace  committed  in  presence  of  the  offi- 
cer." In  Bright  v.  Patton,  5  Mackey,  534, 
60  Am.  Rep.  396,  it  was  ruled  that  an  offi- 
cer had  no  right  to  arrest  without  a  war- 
rant, after  an  offense  had  been  committed, 
where  the  punishment  is  only  a  fine  and  im- 
prisonment in  jail.  The  illegal  arrest  of  a 
person  without  a  warrant  entitles  him  to 
compensation  for  the  damages  sustained  by 
reason  of  the  false  imprisonment.  Thome 
V.  Turck,  94  N.  Y.  90,  46  Am.  Rep.  126. 
In  McConnell  v.  Kennedy,  29  S.  C.  180,  7 
S.  £.  76,  the  court,  in  distinguishing  be- 
tween false  imprisonment  and  malicious 
prosecution,  says:  "The  foundation  of  the 
cause  of  action  in  the  one  case  is  the  right 
which  even  a  guilty  man  has  to  be  protect- 
ed against  any  unlawful  restraint  of  his 
personal  liberty,  while  in  the  other  it  is 
founded  upon  the  right  of  an  innocent  man 
to  be  compensated  in  damages  for  any  injury 
he  may  sustain  by  bringing  against  him  a 
groundless  charge,  even  though  such  charge 
may  be  presented  and  prosecuted  in  accord- 
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ance  with  the  strictest  fomiB  of  law."  The 
statute  of  this  state,  emphasizing  the  love 
of  personal  liberty  entertained  by  a  free 
people  a«  expressed  in  the  4th  Amendment 
to  the  Federal  Constitution,  impliedly  pro- 
hibits the  arrest,  without  a  warrant,  of  any 
person  for  the  commission  of  a  misdemean- 
or, unless  the  offense  was  attempted  or  con- 
summated in  the  presence  of  a  magistrate 
or  of  a  peace  officer  (Bellinger  &  Cotton's 
Anno.  Codes  &  Statutes  §  1611)  ;  so  that, 
if  the  chief  of  police  had  obeyed  the  com- 
mand of  the  alternative  writ  directed  to 
him,  and,  without  a  warrant,  arrested  the 
persons  so  designated,  their  alleged  crimes 
being  only  misdemeanors,  he  would  probably 
have  been  liable  to  them  in  nominal  dam- 
ages, at  least,  for  a  false  imprisonment,  un- 
less he  apprehended  them  in  the  act  of  vio- 
lating the  law,  notwithstanding  they  may 
theretofore  have  been  guilty  of  offending 
against  the  statute  and  city  ordinances  pro- 
hibiting gambling.  ''An  officer,''  says  the 
editor  of  Am.  &.  £ng.  Enc.  Law  (vol.  19, 
2d  ed.  p.  729),  ''cannot  be  compelled  to  do 
more  than  the  statute  requires  of  him;"  and 
hence  the  issuance  of  the  alternative  writs 
addressed  to  the  mayor,  to  the  executive 
board,  and  to  the  chief  of  police,  in  so  far 
as  they  commanded  the  arrest  without  a 
complaint  or  warrant  of  the  persons  so 
named,  was  an  exercise  of  power  not  au- 
thorized, and  therefore  void. 

A  compliance  by  the  municipal  judge 
with  the  command  directed  to  him  would 
have  necessitated  an  examination  of  the 
journals  of  the  municipal  court  from  the 
time  of  its  organization  until  the  writ  was 
returned  to  ascertain  the  names  of  the  per- 
sons whose  bail  had  been  ordered  forfeited 
and  who  had  not  appeared  for  trial  in  the 
several  actions  instituted  therein  against 
them,  that  bench  warrants  might  be  issued 
for  their  arrest,  regardless  of  the  fact  that 
many  of  those  intended  to  be  included  in 
the  order  may  possibly  have  died  in  the 
long  interim.  The  statute  makes  a  distinc- 
tion between  bail  and  money  deposited  in 
lieu  thereof  (Bellinger  &,  Cotton's  Anno. 
Codes  &  Statutes,  §  1338),  so  that  a  literal 
compliance  by  that  officer  with  the  alterna- 
tive writ .  directed  to  him  to  "issue  bench 
warrants  for  all  persons  charged  with  of- 
fenses against  ordinances  of  said  city  re- 
lating to  gambling  where  bail  has  been  for- 
feited bj'  your  court,  and  who  have  not 
appeared  for  trial  in  the  several  actions 
agninst  them,"  would  not  have  resulted  in 
punishing  the  persons  alleged  to  have  been 
guilty  of  violating  the  law  prohibiting  gam- 
bling, nor  possibly  corrected  the  evil  sought 
to  be  suppressed  by  these  proceedings,  as- 
suming, as  the  writs  allege  and  the  demur- 
rers admit,  that,  in  pursuance  of  the  con- 
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spiracy  entered  into  by  the  defendants, 
money,  in  each  instance,  was  deposited  in 
lieu  of  bail. 

The  alternative  writs,  in  referring  to  the 
duties  imposed  on  the  municipal  judge,  con- 
tain the  following  averment:  "Among  the 
provisions  of  law  not  otherwise  provided  in 
said  charter  are  that  a  defendant  shall  be 
admitted  to  bail  by  an  order  of  the  court, 
and  after  such  order  is  made  he  may  de- 
posit in  lieu  thereof  with  the  clerk  the  sura 
of  money  mentioned  in  the  order;  and  if, 
wilhout  sufficient  excuse,  the  defendant  neg- 
lect or  fail  to  appear  for  arraignment  or 
upon  any  other  occasion  when  his  presence 
in  court  may  be  lawfully  required,  the  court 
must  direct  the  fact  to  be  entered  in  the 
journal,  and  the  undertaking  of  bail  or  the 
money  deposited  in  lieu  thereof,  as  the  case 
may  be,  is  thereupon  forfeited*  When,  by 
reason  of  the  defendant's  neglect  or  failure 
to  appear,  he  has  incurred  a  forfeiture  of  his 
bail  or  money  deposited  in  lieu  thereof,  it  i» 
the  duty  of  the  court,  by  an  order  entered 
upon  its  journal,  to  direct  the  arrest  of  the 
defendant,  and  his  commitment  to  the  offi- 
oer  to  whose  custody  he  was  committed  at 
the  time  of  giving  bail,  and  his  detention 
until  legally  discharged.  It  is  then  the  duty 
of  the  court  to  proceed  to  trial  in  ordinary- 
course  until  final  determination."  The  char- 
ter provides  that  the  municipal  court  shall 
be  a  court  of  record  having  a  seal.  §  328. 
All  proceedings  before  such  court  or  the 
judge  thereof  are  governed  and  regulated 
by  the  general  laws  of  the  state  applicable 
to  the  justice  of  the  peace  or  justices'^ 
courts  in  like  cases,  except  as  in  the  char- 
ter otherwise  provided.  |  332.  The  execu- 
tive board  is  authorized  to  appoint  a  clerk 
of  such  court,  who  is  to  keep  the  seal  there- 
of  and  affix  it  to  any  process  emanating 
therefrom.  §  331.  The  demurrers  having- 
admitted  the  duty  of  the  municipal  judge  to 
enter  in  the  journal  of  his  court  a  memo- 
randum of  the  fbrfeiture  of  the  money 
deposited  in  lieu  of  bail,  and  of  orders  in 
such  cases  directing  the  arrest  of  the  per- 
sons whose  money  had  been  forfeited,  as  al- 
leged, it  must  be  presumed,  in  the  absence 
of  any  averment  to  tlie  contrary,  that  such 
official  duty  has  been  regularly  performed 
(Bellinger  &.  Cotton's  Anno.  Codes  &  Stat- 
utes, §  7S8,  subd.  15),  and,  this  being  so, 
the  issuing  of  the  bench  warrants  did  not 
devolve  upon  the  judge,  as  stated  in  the  com- 
mand addressed  to  him,  but  on  the  clerk 
of  the  municipal  court,  who  is  required  to 
a  nix  the  seal  thereof  to  any  process.  Char- 
ter of  Portland,  §  331.  Though  it  is  al- 
leged in  the  alternative  writs  that  the  mu- 
nicipal judge  wilfully  neglects  to  issue  bench 
warrants,  "as  required  by  law,"  for  the  ar- 
rest of  persons  whose  money  deposited  in 
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lieu  of  bail  has  been  declared  forfeited,  it 
is  not  averred  that  it  is  incumbent  on  him 
to  issue  such  warrants,  unless  the  duty  in 
this  respect  can  be  implied  from  the  quali- 
fying phrase  "as  required  by  law."  It  was 
necessary  to  state,  as  a  major  premise :  ( 1 ) 
The  facts  constituting  the  duty  which  the 
law  enjoins  on  the  defendants;  and,  as  a 
minor  premise,  (2)  their  failure,  neglect, 
or  refusal  to  comply  therewith,  from  which 
the  court  de<iuces  the  conclusion  sought  to 
be  established.  Bliss,  Code  PI.  3d  ed.  §  137. 
The  writs  having  stated  that  the  municipal 
judge  neglected  to  issue  bench  warrants  ^*as 
required  by  law,"  the  phrase  quoted  is  only 
a  legal  conclusion,  and  not  the  averment  of 
a  material  fact,  stated  as  the  foundation  of 
an  enforceable  right.  It  will  be  remembered 
that  the  sufficiency  of  the  alternative  writs 
was  challenged  by  demurrer  and  in  such  case 
the  probative  facts  alone  are  admitted,  and 
not  the  conclusions  of  law  so  stated.  Long- 
shore Printing  Co.  v.  Howell,  26  Or.  527, 
28  L,  R,  A.  464,  46  Am.  St.  Rep.  640,  38 
Pac.  M7.  It  not  having  been  alleged  that 
it  was  incumbent  upon  the  municipal  judge 
to  issue  bench  warrants,  and,  as  we  have 
seen,  this  duty  is  imposed  by  the  city  char- 
ter on  the  clerk  of  the  municipal  court,  it 
follows  that  the  alternative  writs  do  not 
state  facta  sufficient  to  constitute  a  cause  of 
special  proceeding  against  the  former. 

Considering  the  fourth  ground  of  the  de- 
murrer interposed  to  the  alternate  writs, — 
that  several  causes  of  alleged  special  pro- 
ceedings liave  been  improperly  united, — it 
has  been  held  that  one  writ  of  mandamus 
against  all  officers  concerned  in  the  sepa- 
rate but  co-operati\^  steps  for  levying  and 
collecting  a  tax  is  the  proper  and  effective 
remedy  to  secure  its  exaction.  Labette 
County  V.  United  States,  112  U.  S.  217,  28 
L.  ed.  698.  6  Sup.  Ct.  Rep.  108.  In  decid- 
ing that  case  Mr.  Justice  Matthews,  in 
speaking  for  the  court  on  the  procedure, 
said:  "There  is  no  incongruity  in  such  a 
writ.  It  would  not  be  complete  or  effective 
without  it  embraced  all  the  particulars 
which,  in  law  are  essential  to  the  full  duty 
contemplated  by  it,  the  performance  of 
which  is  necessary  to  secure  its  benefits  to 
the  party  who  sues  it  out.  So  here  the 
object  of  this  writ,  though  including  many 
particular  steps  in  obeying  it,  is  neverthe- 
less single,  in  that  it  is  intended  to  obtain 
an  end  which  is  the  result  of  the  means 
prescribed.  The  command  of  the  writ  is  to 
perform  the  general  duty,  which  is  obeyed 
by  performing  the  successive  steps  which 
constitute  it.  Clearly,  the  writ  would  not  be 
chargeable  with  duplicity  if  addressed  to 
one  person,  although  it  commanded  the  per- 
formance of  a  series  of  acts,  each  of  which 
was  a  condition  of  the  performance  of  its 
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successor,  where  the  right  of  the  refator 
consists  in  the  result  legally  flowing  from 
the  combined  whole.  It  can  make  no  dif- 
ference in  principle  that  in  a  particular 
caae  the  law,  instead  of  casting  the  per- 
formance of  the  entire  duty  upon  a  single 
person,  has  divided  it  among  several,  each 
to  perform  but  one  act  in  the  series,  and 
each  acting  independently,  and  not  as  re- 
sponsible to  any  of  the  others  but  all  re- 
quired to  co-operate  in  the  attainment  of 
the  single  result,  and  by  a  continuous  and 
uninterrupted  succession,  so  as  to  preserve 
the  integrity  and  imity  of  the  performance 
of  an  entire  duty.  The  relator  is  entitled 
to  an  efTective  writ,  and  he  can  have  it 
only  on  the  terms  of  joining  in  its  com- 
mands all  those  whose  co-operation  is  by 
law  required,  even  though  it  be  by  separate 
and  successive  steps  in  the  performance  of 
those  official  duties  which  is  necessary  to 
secure  to  him  his  legal  right.  Otherwise 
the  whole  proceeding  is  liable  to  be  ren- 
dered nugatory  and  abortive."  To  the  same 
effect,  see  State  ex  rel.  Byers  v.  Bailey,  7 
Iowa,  390. 

In  the  case  at  bar  it  will  be  remembered 
that  §  194  of  the  city  charter  provides 
that  it  shall  be  lawful  for  the  mayor  or  the 
executive  board,  on  the  receipt  of  satis- 
factory information,  etc.,  to  direct  the  chief 
of  police  to  enter  common  gaming  houses 
in  the  city  and  arrest  all  persons  therein 
found  offending  against  any  law.  The  stat- 
ute of  this  state  makes  it  the  duty  of  a 
police  officer  to  inform  against  and  diligent- 
ly prosecute  any  and  all  persons  whom  he 
shall  have  reasonable  cause  to  believe  guilty 
of  violating  the  provisions  of  an  act  pro- 
hibiting gambling.  Bellinger  &  Cotton's 
Anno.  Codes  k  Statutes,  §  1950.  This  en- 
actment made  the  chief  of  police  of  the  city 
of  Portland  a  prosecuting  officer  {Qoodetl 
V.  Woodbury,  71  N.  H.  378,  52  Atl.  865), 
and,  if  he  had  reasonable  cause  to  believe 
that  any  person  was  violating  such  law, 
also  imposed  on  him  the  duty  of  enforcing 
its  provisions  without  any  direction  to  that 
effect  from  the  mayor  or  from  the  executive 
board.  The  obligation  thus  enjoined  results 
from  an  office  (Bellinger  &  Cotton's  Anno. 
Codes  &  Statutes,  §  605),  and  for  a  re- 
fusal by  the  chief  of  police  to  comply  \vith 
the  duty  which  the  law^  prescribes  a  peremp- 
tory writ  of  mandamus  addressed  to  him 
would  be  as  effectual  to  suppress  public 
gambling  as  though  the  mayor  and  the  ex- 
ecutive board  were  also  commanded  to  direct 
him  to  do  the  same  thing.  This  result  can 
be  secured  by  commanding  the  chief  of  po- 
lice to  perform  a  plain  duty  devolving  upon 
him,  and,  as  a  writ  of  mandamus  will  not 
lie  to  compel  the  execution  of  vain  and  use- 
less things   (19  Am.  &  Eng.  Enc.  Law,  2d 
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ed.  p.  757),  no  necessity  existed  for  joining 
a  cause  of  special  proceeding  against  the 
mayor  or  the  executive  board,  the  discharge 
of  whose  duties,  if  it  be  assumed  they  are 
imperative,  was  not  an  indispensable  or 
successive  step  in  the  procedure  to  suppress 
the  evil  of  which  the  relators  complain.  In 
discussing  this  feature  of  the  case  we  have 
not  overlooked  the  legal  principle  that  a 
public  ofiioer  cannot  be  compelled  to  do  a 
particular  act  which  his  superior  in  office 
has  lawfully  ordered  him  not  to  do.  10  Am. 
ft  Eng.  £uc.  Law,  2d  ed.  p.  731 ;  Butterworih 
T.  United  States,  112  U.  S.  60,  28  L.  ed. 
666,  6  Sup.  Ct.  Rep.  26.  Assuming,  as  the 
demurrers  admit,  that  a  conspiracy  existed 
whereby  the  defendants  sought  to  raise  a 
revenue  by  a  method  tantamount  to  licens- 
ing public  gambling,  the  scheme  alleged  to 
have  been  adopted  was  unlawful,  and,  the 
agreement  entered  into  being  void,  the  chief 
of  police  was  not  bound  thereby,  nor  under 
any  obligation  to  obey  the  orders  of  his 
superiors,  the  mayor  or  the  executive  board'; 
and  hence  mandamus  will  lie  to  compel  him 
diligently  to  prosecute  any  and  all  persons 
whom  he  has  reasonable  cause  to  believe 
guilty  of  a  violation  of  the  provisions  of  the 
statute  prohibiting  gambling.  Bellinger  & 
Cotton's  Anno.  Codes  &  Statutes,  §  1960; 
Qoodell  V.  Woodbury.  71  N.  H.  378,  62  Atl. 
866. 

The  relators  are  entitled  to  an  effective 
writ,  and,  having  prayed  for  greater  relief 
than  they  of  right  can  demand,  an  amend- 
ment may  be  desired.  The  statute  prescribes 
what  shall  constitute  the  pleadings  in  man- 
damus proceedings,  and  provides  that  these 
formal  allegations  of  the  parties  are  to 
have  the  same  effect,  and  may  be  amended  in 
the  same  manner,  as  pleadings  in  an  action. 
Bellinger  &  Cotton's  Anno.  Codes  &  Stat- 
utes, §  612.  In  State  v.  Crites,  48  Ohio  St. 
142,  26  N.  E.  1052,  it  was  ruled  that  where, 
upon  a  petition  in  mandamus,  an  alterna- 
tive writ  is  issued  commanding  a  number  of 
acts,  either  separate  or  connected,  to  be 
done  by  the  defendant,  the  relator  is  en- 
titled to  a  peremptory  writ  for  such  distinct 
acts  or  parts  of  connected  acts  as  he  may 
show  a  right  to  have  performed,  where  there 
is  no  such  mutual  dependence  between  the 
several  acts  or  parts  of  acts  that  they  can- 
not be  separated  or  divided.  A  mandatory 
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writ,  properly  framed,  alleging  the  required 
facts,  and  addressed  to  all  the  officers  of  the 
city  of  Portland  who  are  indispensable  in 
taking  the  necessary  successive  steps  re- 
quired successfully  to  prosecute  persons  for 
violating  the  law  prohibiting  gambling,  will, 
in  our  opinion,  tend  to  suppress  the  evil. 
If  the  chief  of  police  refuses  or  wilfully 
neglects  to  inform  against  and  diligently 
prosecute  any  and  all  persons  whom  he 
shall  have  reasonable  cause  to  believe  g^ty 
of  a  violation  of  the  provisions  of  the  act 
prohibiting  gambling,  he  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction 
thereof  in  a  criminal  action  instituted  for 
that  purpose  will  be  punished,  and  the  court 
so  trying  him  will  declare  his  office  vacant 
for  the  remainder  of  his  term.  Bellinger  A. 
Cotton's  Anno.  Codes  &  Statutes,  §  1951. 

The  command  of  an  alternative  writ  of 
mandamus  is  equivalent  to  a  conclusion  of 
law,  deducible  from  the  facts  alleged,  show- 
ing the  particular  act  which  the  law  specific- 
ally enjoins  as  a  duty  resulting  from  an 
office,  trust,  or  station  (Bellinger  &  Cotton's 
Anno.  Codes  &  Statutes,  §  605) ;  the  failure, 
neglect,  or  refusal  of  the  defendant  to  com- 
ply therewith;  and  the  right  of  the  relator 
to  insist  upon  its  specific  performance.  It 
is  to  the  mandatory  part  of  the  writ,  how- 
ever, that  a  party  defendant  must  look  to 
discover  the  specific  act  which  he  is  com- 
manded to  perform.  Though  it  may  be  poe- 
sible  that  the  right  to  part  of  the  relief 
sought  against  the  chief  of  police  may  be 
stated  in  the  writs,  the  rule  in  this  state 
is  that,  when  a  demurrer  to  a  complaint  is 
sustained  on  the  ground  that  several  causes 
of  action  have  been  improperly  united,  the 
complaint  is  completely  overthrown,  and 
the  plaintiff  can  only  proceed  by  filing  an 
amended  complaint  containing  the  cause  of 
action  which  he  elects  to  pursue.  Cohen  t. 
Ottenheimer,  13  Or.  220,  10  Pac.  20. 

As  an  alternative  writ  of  mandamus 
stands  for  a  complaint  in  an  ordinary  action 
{McLeod  v.  Soott,  21  Or.  94,  26  Pac.  1061, 
29  Pac.  1),  the  judgment  muei  he  reversedy 
the  peremptory  writs  set  aside,  and  the 
cause  remanded,  with  directions  to  sustain 
the  demurrers  in  the  particulars  indicated 
herein,  and  for  such  other  proceedings  as 
may  be  necessary,  not  inconsistent  with  this 
opinion:  and  it  is  so  ordered. 
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Lottie  A.  RICHARDS,  Reapt., 

V. 

TRAVELERS'    INSURANCE    COMPANY, 

Appi, 

1.  Tke  eontentlon  tl&at  tke  e-vldenee 
doe»  not  •bow  tl&at  the  death  of  one 
injured  aa:nln»t  necldent  resulted 
from  external,  violent,  and  accidental 
means  cannot  prevail  where  It  is  alleged  in 
the  complaint  and  admitted  by  the  answer 
that  assured  fell  from  cars  and  received  in- 
juries from  which  he  died. 

2.  RecoT-ery  on  an  aceldent  Insurance 
polley  upon  a  person  whose  occupation  is 
stated  as  "cattle  dealer  or  broker  visiting 
yards,"  the  duties  of  which  require  him  to 
ride  on  trains  of  cattle  cars  from  place  to 
place  in  the  freight  yards,  is  not  prevented  by 
the  fact  that  a  clause  in  the  policy  provides 
that  it  shall  not  cover  accidents  received 
while  being  in  any  part  of  a  car  not  provided 
for  occupation  by  passengers. 

(July  13,  1004.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Lawrence  County 
in  favor  of  plaintiff  in  an  action  brought  to 
reooyer  the  amoiut  alleged  to  be  due  on  a 
policy  of  accident  insurance.     Affirmed, 

The  facte  are  stated  in  the  opinion. 

Messrs.  Frawley  A  Iialfey  and  E.  J. 
Frawley»  for  appellant: 

Evidence  introduced  by  plaintiff  failed  to 
show  that  the  death  of  Arthur  L.  Richards 
was  the  result  of  external,  violent,  and  ac- 
cidental means. 

Southard  v.  Railtoay  Pass.  Assur,  Co.  34 
Conn.  674;  Barry  v.  United  States  Mut, 
Acci.  Asso.  23  Fed.  714;  Feder  v.  Iowa  State 
Traveling  Men's  Asso,  107  Iowa,  538,  43 
K  R.  A.  693,  70  Am.  St.  Rep.  212,  78  N.  W. 
252;  Games  v.  Iowa  State  Traveling  Men's 
Asso.  106  Iowa,  ^1,  68  Am.  St.  Rep.  306, 
76  N.  W.  683;  1  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  330;  Taylor  v.  Pacific  Mut.  L.  Ins. 
Co,  110  Iowa,  621,  82  N.  W.  326;  Bon  v. 
Railway  Pass.  Assur,  Co.  56  Iowa,  664,  41 
Am.  Rep.  127,  10  N.  W.  225 ;  Whitlatch  v. 
Fidelity  &  C.  Co.  149  N.  Y.  45,  43  N.  E, 
406;  Pollock  v.  United  States  Mut.  Acci. 
Asso.  102  Pa.  230,  48  Am.  Rep.  204 ;  Trav- 
ellers' Ins.  Co.  V.  McConkey,  127  U.  S.  661, 
32  L.  ed.  308,  8  Sup.  Ct.  Rep.  1363. 

The  contract  cannot  be  varied,  changed. 


enlarged,  and  modified  by  testimony  of 
usage  and  custom. 

Travelers'  Protective  Asso.  v.  Small,  116 
Ga.  455,  41  S.  E.  628;  Deacon  v.  Mattison, 
11  N.  D.  190,  91  N.  W.  35;  Healey  v.  Mann- 
heimer,  74  Minn.  240,  76  N.  W.  1126,  77 
N.  W.  1117;  Heumphreus  v.  Fremont,  E.  d 
M.  Valley  R.  Co.  8  S.  D.  103,  65  N.  W.  466 ; 
Strunk  v.  Smith,  8  S.  D.  407,  66  N.  W.  926; 
Brantingham  v.  Huff,  174  N.  Y.  53,  95  Am. 
St.  Rep.  545,  66  N.  £.  620;  Mead  v.  Dim- 
levie,  174  N.  Y.  108,  66  N.  E.  658 ;  Grubhs 
V.  Boon,  201  111.  98,  66  N.  E.  390;  Overbeoh 
V.  Travelers'  Ins.  Co.  94  Mo.  App.  453,  68 
S.  W.  236;  Columbus  d  H.  Coal  d  I,  Co.  ▼. 
Tucker,  48  Ohio  St.  41,  12  L.  R.  A.  577,  29 
Am.  St.  Rep.  528,  26  N.  E.  633;  Liverpool^ 
L.  d  G.  Ins.  Co.  V.  T.  M.  Richardson  Lum- 
ber Co.  11  Okla.  579,  69  Pac.  936;  VoU- 
rath  V.  Crowe,  9  Wash.  374,  37  Pac.  474; 
Anderson  v.  Rogge  (Tex.  Civ.  App.)  28  S. 
W.  106;  22  Enc.  PI.  &  Pr.  p.  406;  16  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  966;  27  Am.  & 
Eng.  Enc.  Law,  pp.  851,  882. 

The  evidence  introduced  in  this  cause 
shows  that  the  injury  which  resulted  in  the 
death  of  Richards  was  received  by  him  while 
he  was  in  a  state  of  voluntary  intoxication, 
and  was  the  result  of  such  intoxication. 
Where  the  policy  excepts  death  or  injury 
happening  while  the  insured  was  intoxi- 
cated, or  in  consequence  of  his  having  been 
under  the  influence  of  intoxicating  liquors, 
the  exception  applies  to  prevent  a  recovery, 
whether  the  condition  of  the  insured  was 
the  cause  of  the  injury  or  not. 

1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  318; 
Sliader  v.  Railway  Pass.  Assur.  Co.  66  N. 
Y.  441,  23  Am.  Rep.  66;  Shader  v.  Railu>ay 
Pass.  Assur,  Co.  5  Thomp.  &  C.  643 ;  Stand- 
ard Life  d  Acci,  Ins.  Co.  v.  Jones,  94  Ala. 
434,  10  So.  530;  Muir  v.  Railway  Pass 
Assur.  Co.  37  L.  T.  N.  S.  356;  Travelers' 
Ins.  Co.  v,  Snowden,  45  Neb.  249,  63  N.  W. 
392. 

The  condition  is  valid  and  protects  the 
insurer  in  case  of  accident  so  happening. 

1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  312; 
Hull  V.  Equitable  Acci.  Asso.  41  Minn.  231, 
42  N.  W.  936;  Miller  v.  Travelers'  Ins.  Co. 
39  Minn.  548,  40  N.  W.  839;  Huston  t. 
Traveler's  Ins.  Co.  66  Ohio  St.  246,  64  N. 
E.  123;  Travelers'  Ins.  Co.  v.  Snowden,  45 
Neb.  249,   63  N.  W.  392. 


Note. — ^As  to  what  constitutes  an  accident 
within  the  meaning  of  a  life-insurance  policy, 
see  also  note  to  Fidelity  &  C.  Co.  v.  Johnson,  80 
L.  R.  A.  206 ;  and  the  later  cases  in  this  series 
of  Modern  Woodmen  Acci.  Asso.  v.  Shryock, 
39  L.  B.  A.  826 ;  Kasten  v.  Interstate  Casualty 
Co.  40  L.  R.  A.  651 ;  Western  Commercial  Trav- 
elers' Asso.  V.  Smith,  40  L.  R.  A.  653 ;  Feder  v. 
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Iowa  State  Traveling  Men's  Asso.  43  L.  R.  A. 
698 ;  Smith  v.  ^tna  L.  Ins.  Co.  66  L.  R.  A. 
271 ;  Preferred  Acci.  Ins.  Co.  v.  Robinson,  61  L. 
R.  A.  145 ;  Fetter  v.  Fidelity  &  C.  Co.  61  L.  R. 
A.  459 ;  Horsfall  v.  Pacific  Mut.  L.  Ins.  Co. 
63  L.  R.  A.  425 ;  Delaney  v.  Modern  Acci.  Club, 
63  L.  R.  A.  603 ;  and  Maryland  Casualty  Co.  v. 
Hudgins,  64  L.  R.  A.  349. 
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The  injury  received  by  the  deceased, 
which  resulted  in  his  death,  was  received 
by  him  while  he  was  voluntarily  exposing 
himself  to  lumecessary  danger. 

DeLoy  v.  TrabeJera*  Ina.  Co,  171  Pa.  1, 
60  Am.  St.  Kep.  787,  32  Atl.  1108;  Carpen- 
ter y.  American  Acci.  Co,  46  S.  C.  541,  24 
S.  E.  500. 

His  act  as  disclosed  by  the  evidence  was 
not  only  extremely  risky,  but  entirely  un- 
necessary. 

Willard  v.  Masonic  Equitable  Aod,  Aseo. 
160  Mass.  288,  61  Am.  St.  Rep.  285,  47 
N.  E.  1006. 

The  danger  was  obvious,  the  exposure  un- 
necessary, the  want  of  ordinary  care  and 
diligence  clear,  and  the  injury  resulted  from 
said  voluntary''  exposure  and  carelessness, 
which  not  merely  contributed  thereto,  but 
was  the  sole  contributing  and  controlling 
cause. 

Carpenter  v.  American  Acci,  Co.  46  S.  C. 
541,  24  S.  E.  600;  Neill  v.  Travellers'  Ins. 
Co,  7  Ont.  App.  Rep.  673,  12  Can.  S.  C.  55; 
Shaffer  v.  Travelers*  Ins.  Co.  (111.)  22  N. 
E.  589,  Affii-ming  31  111.  App.  112;  Follia 
v.  United  States  Mut.  Acci,  Asso,  94  Iowa, 
435,  28  L.  R.  A.  78,  58  Am.  St.  Rep.  408, 
62  N.  W.  807 ;  Travelers*  Ins.  Co,  v.  Jones, 
80  Ga.  541,  12  Am.  St.  Rep.  270,  7  S.  E. 
83;  Morel  v.  Mississippi  Valley  L,  Ins, 
Co,  4  Bush,  535;  Bean  v.  Employers*  Lia- 
bility Assur,  Corp.  50  Mo.  App.  459;  Wil- 
liams v.  United  States  Mut,  Acci.  Asso. 
133  N.  Y.  366,  31  N.  E.  222;  Willard  y. 
Masonic  Equitable  Acci.  Asso,  169  Mass. 
288,  61  Am.  St.  Rep.  285,  47  N.  E.  1006; 
Standard  Ins,  Co,  v.  Langston,  60  Ark.  381, 
30  S.  W.  427 ;  Travellers*  Ins.  Co.  v.  Seaver, 
19  Wall.  631,  22  L.  ed.  155;  Conboy  v.  Rail- 
way Officials  d  Employees*  Acci.  Asso, 
(Ind.  App.)  43  N.  E.  1017;  Hoffman  v. 
Travellers'  Ins.  Co.  (N.  Y.)  cited  in  7  Am. 
L.  Rev.  594;  Miller  v.  Travelers*  Ins.  Co., 
39  Minn.  548,  40  N.  W.  839;  Huston  v. 
Traveler's  Ins,  Co,  06  Ohio  St,  246,  64 
N.  E.  123. 

The  contributory  negligence  of  the  in- 
sured will  not  always  defeat  a  recovery 
upon  such  a  policy. 

Equitable  Acci.  Ins.  Co.  v.  Osborn,  90 
Ala.  201.  13  L.  R.  A.  267,  9  So.  869;  Fidel- 
ity d  C,  Co.  V.  Sittig,  181  111.  Ill,  48 
L.  R.  A.  359,  54  N.  E.  903;  Travelers*  Ins. 
Co.  V.  Randolph,  24  C.  C.  A.  305,  47  U.  S. 
App.  260,  78  Fed.  759;  Commercial  Trav- 
elers* Mut,  Acci.  Asso.  v.  Springsteen,  23 
Ind.  App.  657,  56  N.  E.  973;  Lehman  y. 
Great  Eastei-n  Casualty  d  Indemnity  Co.  7 
App.  Div.  424,  39  N.  Y.  Supp.  912. 

No  recovery  can  be  had  unless  the  insured 
was  in  the  exercise  of  ordinary  care. 

Shevlin  v.  American  Mut.  Acci.  Asso.  94 
Wis.  180,  30  L.  R.  A.  52,  68  N.  W.  866; 
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Sargent  v.  Central  Acci.  Ins.  Co.  112  Wis. 
29,  88  Am.  St.  Rep.  946,  87  N.  W.  796; 
Lovell  y.  Accident  Ins.  Co,  3  Ins.  L.  J.  877 ; 
Sawtelle  v.  Railway  Pass,  Assur,  Co.  15 
Blatchf.  216,  Fed.  Gas.  No.  12,392;  Smith 
v.  Preferred  Mut,  Acci.  Asso,  104  Mich. 
634;  62  N.  W.  990;  Tuttle  v.  Travellers* 
Ins.  Co.  134  Mass.  175,  45  Am.  Rep.  316; 
Metropolitan  Acci,  Asso.  v.  Taylor,  71  111. 
App.  132;  CoUins  v.  Fidelity  d  C.  Co.  63 
Mo.  App.  253. 

Messrs.  Moody,  Kollar,  A  Moody  and 
S.  O.  PoUoy,  for  respondent: 

The  cause  of  the  injury  to  the  deceased 
was  either  accidental  or  suicidal,  and  the 
latter  will  never  be  presumed. 

Cames  v.  lovxi  State  Traveling  Men's 
Asso,  106  Iowa,  281,  68  Am.  St.  Rep.  306, 
76  N.  W.  683. 

The  rate  flxed  upon  and  paid  by  deceased 
was  for  a  person  engaged  in  the  business 
as  a  "dealer  and  broker  visiting  yards." 
When  defendant  took  the  risk  on  a  person 
engaged  in  that  business  it  necessarily  and 
knowingly  assumed  all  the  risks  incident  to 
that  business. 

Dailey  v.  Preferred  Masonic  Mut.  Acci. 
Asso.  102  Mich.  289,  26  L.  R.  A.  171,  57 
N.  W.  184,  60  N.  W.  694;  Brown  v.  Hait- 
way  Pass.  Assur,  Co,  45  Mo.  221 ;  Plinsky 
v.  Oermania  F.  d  M.  Ins,  Co.  32  Fed.  47 ; 
Michigan  Shingle  Co.  v.  State  Invest,  d  Ins. 
Co.  94  Mich.  389,  22  L.  R.  A.  319,  53  N.  W. 
945.  ^ 

The  risk  was  not  an  unnecessary  one,  but 
one  that  was  highly  necessary,  unless  he 
abandoned  the  very  purpose  for  which  he 
was  there. 

Keene  v.  New  England  Mut.  Acci,  Asso. 
161  Mass.  149,  36  N.  E.  891;  Nolan  v. 
Brooklyn  City  d  N.  R,  Co.  87  N.  Y.  63,  41 
Am.  Rep.  345. 

Fnllor,  J.,  delivered  the  opinion  of  the 
court : 

As  the  beneficiary  named  in  an  accident 
policy  held  by  her  husband  at  the  time  of 
his  death  plaintiff  recovered  the  full 
amount  claimed,  and  the  defendant  appeals. 

The  injury  resulting  in  the  death  of  Mr. 
Richards  occurred  in  the  afternoon  of  the 
7th  day  of  April,  1900,  in  the  vicinity  of 
the  Sioux  City  stockyards,  near  the  Sev- 
enth street  crossing.  When  first  seen  in 
that  locality,  he  was  lying  face  downward 
on  the  top  of  a  freight  car  loaded  with 
horses  belonging  to  him,  and  which  he  had 
shipped  from  Whitewood,  in  this  state.  At 
this  time  the  car  was  standing  still,  but  the 
railroad  employees  were  making  up  a 
train;  and,  as  soon  as  this  particular  car 
was  reached,  the  yardmaster  discovered 
Richards  lying  in  the  position  above  men- 
tioned, on  top  of  the  car,  with  his  head  on 
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the  numing  board.  Concerning  the  matter, 
one  of  the  witneaees  testified  in  part  as  fol- 
lows: *'When  the  cars  were  coupled,  a 
railroad  man — ^I  think  it  was  the  yardmas- 
ter — ^went  up  to  this  man  Richards,  took 
him  by  the  shoulder,  and  shook  him,  and 
told  him  he  would  have  to  get  down  and 
go  into  the  way  car,  as  the  train  was  about 
to  pull  out.  The  fellow  did  get  up,  and 
commenced  to  look  around  as  though  he 
didn't  know  where  to  get  down.  The  rail- 
road man  told  him  to  come  down  this  way, 
and  come  down  the  ladder.  The  railroad 
man  went  down  the  ladder.  Mr.  Richards, 
instead  of  going  down  the  ladder,  took  hold 
of  the  brake  on  the  other  car,  and  stepped 
over  onto  the  next  car.  By  this  time  the 
yardmaster  had  got  down  onto  the  ground, 
and  we  were  looking  up  to  see  what  kind 
of  a  move  the  fellow  was  going  to  make 
next.  Just  then  he  staggered  off  the  foot- 
board on  the  side  of  the  car,  and  fell  off. 
One  of  the  railroad  men  cried:  'Look  out! 
the  man  is  going  to  fall.  For  Grod's  sake! 
let's  catch  him.'  The  three  of  us  stepped 
up  to  the  side  of  the  car  and  put  our  hands 
op  to  save  the  man  from  falling,  but,  in- 
stead of  rolling  off  as  we  expected  he  would, 
he  turned,  and  staggered  and  fell,  and  went 
right  through  our  arms,  and  struck  on  the 
rail  next  to  the  track  adjoining  the  track 
where  the  cars  stood.  The  distance  be- 
tween the  rail  on  which  his  head  struck  and 
the  next  rail  underneath  the  car  from 
which  he  fell  I  would  say  was  about  4  or  6 
feet.  After  he  struck  the  rail  he  was  un- 
conscious.*' The  foregoing  testimony  is 
fully  corroborated  by  the  yardmaster,  who 
further  testified  that  Richards  had  ridden 
on  the  top  of  this  car  from  the  Union  Stock- 
yards to  the  place  where  the  car  stood  when 
the  accident  occurred,  and  that  the  car  was 
to  be  taken  into  a  freight  train  to  go  north 
at  about  3:50  P.  M.  Concerning  the  time, 
place,  and  circumstances,  he  further  stated 
that  "the  accident  occurred  at  about  3:30 
p.  M.  When  I  first  saw  Richards,  he  was 
lying  down  on  top  of  the  car,  his  feet  to- 
ward the  outside,  his  face  resting  on  his 
arms,  and  his  head  about  the  middle  of  the 
car.  His  feet  were  just  about  the  outer 
edge.  After  this  car  came  up  from  the 
stockyards  with  Richards  riding  on  it,  we 
were  waiting  for  these  two  cars,  and  shoved 
them  into  the  head  end  of  the  train.  I  rode 
the  two  cars  in,  stopping  them  north  of  the 
Seventh  street  crossing,  as  the  rest  of  the 
train  was  below  Seventh  street.  After 
stopping  them,  I  spoke  to  Richards.  I  next 
spoke  to  Richards  on  top  of  the  car,  asking 
him  if  that  was  his  car.  He  said  it  was, 
and  asked  me  where  the  caboose  was.  I 
showed  him  the  caboose  on  the  rear  end  of 
the  train  and  told  him  he  would  have  to 
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come  down  that  side  ladder, — the  one  I  was 
just  coming  down.  Then  he  sat  up  as  I 
was  coming  down,  but  he  had  not  stood  up. 
I  then  went  down  the  ladder  to  the  groimd. 
I  next  saw  him  just  as  he  was  stepping  to 
the  next  car  south  or  west,  when  he  was  in 
a  staggering  position.  He  was  just  in  the 
act  of  stepping  over  to  the  next  car.  His 
body  was  on  the  other  car,  and  I  think  he 
had  hold  of  the  brake  wheel.  He  next  took 
two  or  three  steps  first  one  way  and  then 
the  other.  He  balanced  for  a  moment  on 
one  foot  on  the  edge  of  the  car,  and  then 
pitched  head-first  to  the  ground." 

The  insured  is  classified  in  the  policy  as 
'*a  cattle  dealer  or  broker  visiting  yards  by 
occupation,"  and  the  insurer  is  obligated  to 
pay  his  widow  $1,250  in  case  death  re- 
sulted from  bodily  injuries  "effected  during 
the  time  of  this  insurance  through  external, 
violent,  and  accidental  means,"  provided, 
among  other  things,  that  "this  insurance 
shall  not  cover  injuries  from  voluntary  ex- 
posure to  imneoessary  danger,  or  from  in- 
toxication or  while  intoxicated.  Nor  shall 
this  insurance  cover  accident,  injuries,  or 
death,  or  loss  of  limb  or  sight,  resulting 
directly  or  indirectly  from  entering  or  try- 
ing to  enter  or  leave  a  moving  conveyance 
using  steam  as  a  motive  power  (except 
cable  and  electric  cars)  or  while  heing  in 
any  part  thereof  not  provided  for  occupa- 
tion by  passengers." 

It  being  alleged  in  the  complaint,  and  ad- 
mitted in  the  answer,  "that  on  or  about  the 
7th  day  of  April,  1900,  while  said  policy  was 
in  full  force  and  effect,  said  Arthur  L. 
Richards  fell  from  the  cars  in  the  city  of 
Sioux  City,  and  received  injuries  from  which 
he  afterward  died,"  there  is  no  merit  in  the 
contention  that  the  evidence  fails  to  show 
that  the  death  of  the  insured  resulted  from 
external,  violent,  and  accidental  means. 
The  word  "fall,"  as  here  used,  implies  the 
happening  by  chance  of  an  undesigned  and 
involuntary  event  which  in  this  case  re- 
sulted in  bodily  injuries  effecting  the  death 
of  the  insui*ed  through  external,  violent,  and 
accidental  means,  clearly  within  the  terms 
of  the  policy.  Moreover,  the  evidence  of- 
fered on  the  part  of  the  defense,  after  its 
motion  for  a  directed  verdict  was  denied, 
conclusively  shows  that  Richards  did  all 
in  his  power  to  avoid  falling,  and  thus  ob- 
viate the  accident  which  proved  fatal.  Un- 
der any  view  of  the  case,  it  clearly  appears 
that  the  injury  was  not  self-inflicted,  nor 
the  immediate  result  of  volimtary  exposure 
to  unnecessary  danger.  Soheiderer  v.  Trav- 
elers* Ins.  Co,  58  Wis.  13,  46  Am.  Rep.  618, 
16  N.  W.  47 ;  Wilson  v;  Northwestern  Mut. 
Acoi.  Asso.  53  Minn.  470,  55  N.  W.  626: 
National  Ben,  Asso,  y,  Jackson,  114  HI.  533, 
2  N.  E.  414. 
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The  jury  having  found,  from  sharply  con- 
flicting testimony,  submitted  under  proper 
instructions,  that  Mr.  Richards  was  not  in- 
toxicated, it  becomes  important  to  deter- 
mine whether  a  person  rated,  classified,  and 
insured  as  "a  cattle  dealer  or  broker  visit- 
ing yards  by  occupation"  may  be  restricted 
by  his  policy  to  the  occupancy  of  cars  pro- 
vided for  the  transportation  of  passengers, 
by  the  use  of  steam  as  a  motive  power,  or 
whether  he  may  climb  upon  and  ride  on  the 
top  of  a  freight  car  whenever  it  becomes 
necessary  in  order  to  pursue  his  business 
in  the  ordinary  and  usual  manner. 

That  the  rate  of  insurance  was  based 
upon  the  nature  of  the  business  in  which  he 
was  engaged  clearly  appears  from  the  fol- 
lowing letter  written  by  the  company  pon- 
currently  with  the  issuance  of  the  policy: 

St.  Louis,  Mo.,  Sept.  5,  '99. 
Mr.  A.  L.  Richards, 

Whitewood,  S.  D. 
Dear  Sir: — 

I  am  just  in  receipt  of  a  letter  from  you 
which  I  note  is  dated  July  19th,  1899;  the 
letter,  however,  was  received  to-day,  and  of 
course  it  will  be  necessary  for  me  to  adjust 
the  matter  referred  to  as  of  current  date. 
In  view  of  the  fact  that  your  occupation  is 
that  of  "cattle  dealer  and  broker"  and  as 
you  probably  visit  yards,  etc.,  the  proper 
rate  to  be  charged  you  is  $10.00  for  each 
$1,000  insurance  with  $5.00  weekly  indem- 
nity, and  as  you  paid  Mr.  Olney  $12.50  this 
would  purchase  a  policy  of  $1,250.00  with 
$6.25  weekly  indemnity,  $12.50  premium. 
I  therefore  have  written  and  enclose  herein 
policy  No.  1,332,471  in  these  amounts  which 
I  trust  will  dispose  of  the  matter  to  your 
satisfaction. 

Upon  the  theory  that  a  person  insured  as 
"a  cattle  dealer  or  broker  visiting  yards  by 
occupation"  may  do  whatever  is  customary 
among  reasonably  prudent  men  engaged  in 
the  same  occupation,  respondent  was  per- 
mitted to  prove  that  it  was  the  usual  prac- 
tice and  absolutely  necessary  for  persons 
thus  employed  to  ride  upon  the  top  of  cars 
from  the  chute  where  live  stock  is  loaded 
in  Sioux  City  to  the  railway  yards  where 
trains  are  made  up  and,  on  account  of  the 
distance  from  the  stockyards  to  the  railway 
yards,  and  the  great  number  of  tracks  there- 
in, there  is  no  other  way  to  know  the  loca- 
tion of  his  cars,  and  get  out  of  the  city  on 
the  train  into  which  they  are  taken.  Mod- 
em courts  very  justly  hold  restrictions  in 
accident  policies  inoperative,  which  render 
the  insurance  nugatory  and  valueless  by  at^ 
tempting  to  avoid  liability  for  injuries  sus- 
tained by  the  insured  while  performing 
necessary  acts  embraced  in  his  classified  oc- 
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cupation.  In  the  case  of  Dailey  v.  Pre- 
ferred Masonic  Mut.  Aoci.  Aseo,  102  Midi. 
289,  26  L.  R.  A.  171,  57  N.  W.  184,  60  N. 
W.  694,  the  supreme  court  of  Michigan  de- 
nied the  right  of  the  insurer  to  insist  upon 
a  provision  in  a  policy  issued  to  a  railway 
passenger  conductor  to  the  effect  that 
nothing  would  be  paid  for  injuries  or  death 
occasioned  by  an  attempt  to  entec  or  leave 
moving  conveyances  using  steam  as  a  motive 
power,  and  that  such  acts  were  necessary 
and  justified  on  the  part  of  the  insured  was 
judicially  noticed.  So  a  provision  in  a  pol- 
icy issued  to  a  railway  engineer  attempling 
to  limit  the  liability  of  the  insurer  to 
"death  caused  by  an  accident  while  travel- 
ing by  public  or  private  conveyance  pro- 
vided for  the  transportation  of  passengers" 
was  adjudged  to  be  ineffectual,  and  it  was 
held  that,  while  an  engine  Ib  not  a  convey- 
ance provided  for  the  transportation  of  pas- 
sengers, the  company  was  liable  for  the 
death  of  the  engineer,  who  was  killed  while 
operating  his  locomotive.  Brown  v.  BaU- 
way  Paae,  Assur,  Co,  45  Mo.  221.  In  an 
action  on  a  fire  insurance  policy  covering  a 
stock  of  candies,  confectionery,  toys,  fruity 
and  all  such  other  stock  as  is  usually  kept 
for  sale  in  confectionery  stores,  and  con- 
taining a  provision  that  such  policy  should 
"cease  and  determine  if  .  .  .  fireworks 
should  be  kept  temporarily  or  otherwise," 
it  was  shown  that  such  prohibited  articles 
were  in  fact  kept  in  the  stock,  and  testi- 
mony was  admitted  to  prove  that  such  ar- 
ticles are  usually  kept  for  sale  in  confec- 
tionery stores;  and  it  wa3  held  that  the 
custom  was  sufficient  to  destroy  the  effect 
of  the  condition,  and  that  plaintiff  was  en- 
titled to  recover.  Plinaky  v.  Cfermania 
F.  d  M,  Ins.  Co.  32  Fed.  47.  Again,  in  an 
action  on  a  policy  to  recover  for  an  injury 
sustained  by  a  cattle  dealer  while  attempt- 
ing to  climb  to  the  top  of  a  car  that  was 
under  full  headway,  in  order  to  avoid  being 
left  at  a  way  station,  it  was  held  competent 
for  the  insured  to  show  that  it  was  the 
customary  practice  of  men  engaged  in  his 
business  to  accompany  their  stock  to  mar- 
ket and  board  freight  cars  whenever  it  be- 
comes necessary  to  do  so  in  order  to  get  ani- 
mals upon  their  feet  that  have  fallen  or  lain 
down  upon  the  floor.  Speaking  for  the 
circuit  court  of  appeals  concerning  the 
proposition.  Judge  Caldwell  says:  "In  the 
matter  of  accompanying  his  cattle  to  mar- 
ket, and  caring  for  them  when  in  the  course 
of  transportation,  the  plaintiff  could  right- 
fully do  whatever  was  customary  with  otber 
cattle  dealers  under  like  circumstances  and 
conditions.  The  plaintiff  had  a  right,  if  it 
was  not  his  duty,  to  incur  all  the  risk  and 
danger  incident  to  caring  for  and  looking 
after  his  cattle  in  the  cars,  while  en  route 
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to  their  destination,  in  the  time  and  manner 
customary  among  reasonably  prudent  and 
careful  shippers;  and  such  risks  and  dan- 
gers, no  matter  how  great  they  are,  do  not 
constitute  any  violation  of  the  provisions 
of  the  policy  requiring  the  plaintiff  to  use 
due  diligence  for  his  personal  safety  and 
protection.  Nor  is  the  incurring  of  such 
risks  and  dangers  a  voluntary  exposure  to 
unnecessary  dangers,  within  the  meaning  of 
that  clause  in  the  policy.  Whether  the 
assured  at  the  time  he  received  his  injury 
was  engaged  in  doing  something  outside  of 
the  occupation  covered  by  his  policy,  or 
whether,  though  in  the  pursuit  of  an  occu- 
pation covered  by  the  policy,  he  exposed 
himself  to  unnecessary  danger,  and  did  not 


exhibit  due  regard  for  his  personal  safety, 
such  as  an  ordinarily  prudent  man  charged 
with  the  same  duty,  and  placed  in  like  cir- 
cumstances, would  have  done,  were  ques- 
tions  of  fact  for  the  determination  of  the 
jury."  Padfio  Mut,  L.  Ins.  Co.  v.  Snotoden, 
7  C.  C.  A.  264,  12  U.  S.  App.  704,  68  Fed. 
342. 

The  view  we  have  taken  renders  it  un- 
necessary to  specially  discuss  the  remaining 
assignments  of  error,  all  of  which  have  re- 
ceived careful  consideration. 

As  no  error  of  law  occurred  at  the  trial, 
and  the  verdict  is  abundantly  sustained  by 
the  evidence,  the  judgment  appealed  from  is 
affirmed. 


NORTH  CAROLINA  SUPREME  COURT. 


STATE  of  North  Carolina 

V. 

John  MARSH,  Appt. 
(134  N.  C.   184.) 

!•    A    motion    for    mrremt    of    Judirm^nt 

for  defect  In  the  Indictment  In  a  criminal 
case  may  be  made  for  tbe  first  time  In  the 
appellate  court. 
2.    Tke    omljivlon    from    an    Indictment 

for  rape  of  the  words  "against  her  will,*'  or 
their  equivalent,  renders  the  indictment  fa- 
tally defective. 


On  ReJieoring. 
8.  A  •npreine  court  -wklek  kms  nrrevted 
n  Judgment  of  conviction  in  a  criminal 
case  becaose  of  a  fatal  defect  In  the  Indict- 
ment as  presented  to  It  may,  even  after  the 
close  of  the  term,  grant  the  state  the  oppor- 
tunity to  correct  the  record  so  as  to  show 
that  the  alleged  defect  did  not  exist,  and  pro- 
ceed to  hear  the  appeal  upon  the  corrected 
record. 

(Douglas  and  Walker,  J  J.,  dissent.) 

(March  81,  1903.) 


NOTB. — Amendment  of  record  to  owe  defect  for 
u>hioh  motion  in  arrest  of  judgment  has 
been  made. 

I.  Amendment  in  the  trial  court. 

a.  Amendment  of  pleading. 

1.  In  general,  170. 

2.  To    supply    omitted    averments, 

179. 

3.  To  cure  insufficient  or  erroneous 

allegations,  181. 

4.  By  stHking  out,  182. 

b.  Amendments  concerning  indictments, 

informations,  or  complaints. 

1.  As  to  verification,  182. 

2.  As  to  organization  of  grand  jury, 

182. 

3.  As  to  finding,  return,  or  filing  of 

indictment,  182. 

4.  To  cure  omissions,  183. 

5.  To   cure   errors   or  insufficiency, 

183. 

c.  Amendments    concerning    verdict    or 

judgment. 

1.  General  verdict  rendered  on  dec- 

laration     containing      several 
counts,  183. 

2.  Misjoinder  of  counts,  184. 

3.  Verdict  in  criminal  case,  184. 

4.  Amendment  of  judgment,  184. 

d.  Amendment  of  record,  184. 
II.  Amendment  in  the  appellate  court. 

a.  To  cure  errors  or  omissions,  186. 

b.  On  certiorari  or  certificate,  185. 

This  note  does  not  include  cases  where  the 
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defect  on  which  the  motion  in  arrest  of  judg- 
ment is  based,  is  supplied  by  legal  intendment 
or  presumption,  or  held  cured  by  verdict  or 
statutory  provision. 

1.  Amendment  in  the  trial  court. 
a.  Amendment  of  pleading. 

1.  In  general. 

At  common  law  the  court  had  power  to  al- 
low an  amendment  of  the  pleadings  in  any 
case  until  final  Judgment  and  after  motion  in 
arrest  of  judgment.  Chaffee  v.  Rutland  R.  Co. 
71  Vt.  384,  46  AU.  760. 

In  Georgia  a  motion  in  arrest  of  Judgment 
can  be  sustained  only  for  such  defects  appear- 
ing on  tbe  face  of  the  pleadings  as  are  not 
amendable.     Merritt  v.  Bagwell,  70  Ga.  679. 

In  Daley  v.  Atwood,  7  Cow.  483,  an  amend- 
ment of  plaintiff^s  oyer  was  granted  after  trial 
and  verdict  for  him,  though  the  defendant's  at- 
toiiiey  supposed  the  oyer  to  be  correct  until  tbe 
trial,  and  relied  on  moving  in  arrest  of  Judg- 
ment, of  which  privilege  he  was  deprived  by  the 
amendment. 

2.  To  supply  omitted  averments. 

The  omission  from  the  complaint  of  certain 
averments,  which  might  have  been  supplied  by 
amendment,  on  application  before  or  after  Judg- 
ment, is  not  ground  for  a  motion  in  arrest 
Brickman  v.  South  Carolina  R.  Co.  8  8.  C'  N. 
S.  173. 

On  a  motion  in  arrest  of  Judgment,  based  on 
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APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Union  County 
convicting  him  of  rape.  Judgment  arrested 
and  case  subsequently   restored   to  docket. 

The  indictment,  the  validity  of  which  was 
called  in  question,  was  as  follows: 

"The  jurors  for  the  state  upon  their 
oaths  present  that  John  Marsh,  late  of  the 
county  of  Union,  on  the  27th  day  of  Octo- 
ber in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  two,  with  force  and  arms 
at  and  in  the  county  aforesaid,  in  and  upon 
one  Alice  Carelock  in  the  peace  of  God  and 
the  state  then  and  there  being,  unlawfully, 
wilfully,  violently,  and  feloniously  did  make 
an  assault,  and  her,  the  said  Alice  Care- 
lock,  then  and  there  imlawfully,  wilfully, 
and  feloniously  did  ravish  and  carnally 
know,  again«tt  the  form  of  the  statute  in 


the  ground  that  the  record  does  not  show  diver- 
sity of  citizenship  of  the  parties,  the  court  may 
permit  the  amendment  of  the  pleadings  to  show 
such  fact  under  U.  S.  Rev.  Stat.  S  954,  U.  S. 
Comp.  Stat.  1901,  p.  696,  providing  that  any 
court  of  the  United  States  may  at  any  time  per- 
mit either  of  the  parties  to  amend  any  de- 
fect in  the  process  or  pleadings  upon  such  con- 
ditions as  it  shall,  in  its  discretion  or  by  its 
rules,  prescribe.  Maddox  v.  Thorn,  8  C.  C.  A. 
574,  23   U.   S.    App.   189,   60  Fed.  217. 

After  a  motion  in  arrest  of  Judgment  has 
been  sustained  conditionally,  in  an  action  for 
divorce,  fur  want  of  an  averment  as  to  the  resi- 
dence of  the  plaintiff  in  the  county,  but  who  was 
alleged  to  be  a  resident  of  the  state,  the  court 
may  grant  leave  to  the  plaintiff  to  amend  her 
complaint  by  suitable  averments  as  to  her  resi- 
dence, and  a  final  decree  may  be  entered  for  the 
plaintiff  without  formally  setting  aside  the  order 
arresting  the  Judgment.  Johnson  v.  Johnson, 
30  Colo.  402,  70  Pac.  692. 

Plaintiff  in  an  action  for  malpractice,  who 
faiis  to  allege  freedom  from  contributory  negli- 
gence, for  the  want  of  which  averment  a  mo- 
tion in  arrest  of  Judgment  is  made,  may  cure 
the  defect  by  amendment  under  Iowa  Code,  | 
3760,  providing  for  the  amendment  of  defective 
pleadings  on  motions  in  arrest  of  Judgment. 
Decatur  v.  Simpson,  115  Iowa,  348,  88  N.  W. 
839. 

A  motion  In  arrest  of  Judgment  was  made  on 
the  ground  that  a  specified  count  of  the  dec- 
laration in  assumpsit  was  defective  in  not  stat- 
ing any  promise ;  which  was  true  as  to  the 
copy  of  the  declaration  served,  but  the  draft  of 
the  declaration  and  the  nisi  prius  record  con- 
tained that  clause.  The  motion  was  denied 
because  not  made  In  time,  but  the  court  said 
that,  if  it  had  been  made  in  season,  they  would 
have  allowed  an  amendment.  Norrls  v.  Durham, 
9  Cow.  151. 

The  omission  from  the  declaration  of  the 
words  "for  money  payable."  In  an  action  to  re- 
cover freight,  is  a  defect  to  cure  which  the 
court  may  permit  an  amendment  after  Judgment 
and  on  motion  in  arrest.  Wilkinson  v.  Sharland, 
11  Exch.  33,  1  Jur.  N.  8.  405. 

In  an  action  on  a  promissory  note,  where  a 
motion  in  arrest  of  Judgment  was  made  on  the 
ground  that  the  declaration  shows  no  right  In 
the  plaintiffs  to  sue  in  their  own  names,  an 
amendment  of  the  declaration  was  permitted  on 
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such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state." 

Messrs.  Redwlne  A  Staok  and  Arm- 
fleld  A  WlUianui,  for  appellant: 

A  petition  to  rehear  does  not  lie  in  crim- 
inal cases. 

atate  v.  Jones,  69  N.  C.  16 ;  State  v.  Coun- 
cil,  129  N.  C.  511,  39  S.  E.  814. 

In  civil  cases  a  motion  like  this  does 
not  lie. 

2  Cyc.  Law  &  Proc.  p.  586;  3  Cyc.  Law 
&  Proc.  p.  214;  United  States  v.  Adams,  9 
Wall.  657,  19  L.  ed.  584;  Cook  v.  Moore, 
100  N.  C.  295,  6  Am.  St.  Rep.  687,  6  S.  E. 
795. 

The  clerk  of  the  court  below  is  the  cus- 
todian of  the  record,  and  only  his  state- 
ment of  it  would  be  accepted. 

This  case  was  submitted  by  the  state,  and 


payment  of  the  costs  of  the  QK>tion  In  arrest  of 
Judgment.    Martin  v.  Wllber,  9  U.  C.  C.  P.  75. 

The  Judgment  should  be  arrested  in  an  ac- 
tion upon  the  bond  given  by  an  administratrix 
whose  husband  Is  Joined  as  a  party  defendant, 
where  the  declaration  falls  to  aver  that  the 
cause  of  action  accrued  before  marriage,  and 
that  she  has  a  separate  estate ;  but  leave  to 
amend  may  be  granted  If  the  plaintiff  shows 
probable  grounds  for  believing  that  the  final 
decision,  as  to  the  averments  suggested,  will  be 
In  his  favor.  Klrchhoffer  v.  Ross,  11  U.  C.  C. 
P.  467. 

A  motion  in  arrest  of  Judgment  should  be 
sustained  in  an  action  by  a  principal  to  recover 
from  his  agent  sums  of  money  collected  by  the 
latter,  where  the  plaintiff  falls  to  aver  any  de- 
mand for  the  payment  of  such  money,  and  the 
court  is  without  x>ower  to  permit  an  amendment 
of  the  complaint,  by  averring  a  demand  on  ap- 
plication made  therefor  some  twenty  days  after 
the  verdict  of  the  Jury  had  been  returned,  and 
while  a  motion  for  a  new  trial  was  pending. 
Heddens  v.  Younglove,  46  Ind.  212. 

So,  in  an  action  of  trespass  quare  clausum 
f regit  and  carrying  away  the  goods  of  the  plain- 
tiff, where  the  declaration  is  faulty  for  failure 
to  specify  the  goods  taken,  the  Judgment  will 
be  arrested ;  nor  can  the  defect  be  amended, 
since,  after  verdict,  no  new  count  can  be  added, 
nor  can  the  form  of  the  declaration  be  essential- 
ly varied.  Mayfleld  v.  White.  1  Browne  (Pa.) 
241. 

After  a  Judgment  had  been  arrested  for  fail- 
ure to  aver  in  the  complaint  the  performance  of 
a  condition  precedent  the  plaintiffs  counsel 
moved  to  amend,  upon  payment  of  costs,  by  ln> 
serting  such  an  averment.  This  was  opposed  as 
being  too  late  after  Judgment  was  arrested. 
Lord  Mansfield  said :  As  it  Is  doubtful  whether 
this  can  be  done  or  not,  and  as  It  is  certain  that 
the  difference  between  paying  costs  to  amend 
and  beginning  afresh  is  very  trifling  In  this 
case,  It  is  better  to  let  the  Judgment  stand  ar- 
rested.    Collins  V.  Glbbs,  2  Burr.  899. 

The  Judgment  may  be  arrested,  after  verdict 
,for  the  plaintiff,  for  want  of  a  aimiliter,  the 
absence  of  which  Is  a  defect  not  amendable. 
Cooper  V.  Spencer,  1  Strange.  641. 

But  see  Sayer  v.  Pocock,  1  Cowp.  407.  holding 
that  after  verdict  a  replication  will  be  amended, 
as   against  a  motion   In   arrest,   by   adding  a 
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ar^ed  upon  the  very  point  as  to  whether 
or  not  the  bill  of  indictment  would  suffice, 
without  any  motion  for  a  certiorari.  The 
motion  at  bar  necessitates  a  certiorari. 
Whatever  might  have  been  the  practice  at 
common  law,  this  court  has  uniformly  held 
that  a  petition  for  a  certiorari  comes  too 
late  after  argument. 

State  V.  Blackburn,  80  N.  C.  477;  State 
V.  Harris,  114  N.  C.  830,  19  S.  E.  164;  Gar- 
ner V.  State,  36  Tex.  693 ;  Cory  v.  State,  55 
Ga.  236;  State  v.  Daugherty,  59  Mo.  104; 
Fielden  v.  People,  128  111.  696,  21  N.  E. 
584;  Cruiser  v.  State,  18  N.  J.  L.  206. 

Mr,  Robert  D.  Gilmer,  Attorney  Gen- 
eral, for  the  State: 

The  Ck)n8titution  of  North  Carolina, 
art.  8,  §  4,  declares  that  "the  supreme  court 
shall  have  power    ...    to  issue  any  re- 


simUiterj  the  omission  of  which  was  a  clerical 
error. 

3.  To  cure  insufficient  or  erroneous  alleoations. 

In  Betts  V.  Hoyt,  13  Conn.  471,  holding  that, 
in  ordinary  cases  a  court  will  refuse  to  sanction 
amendments  of  pleadings  after  they  have  been 
adjudged  InsufScient  upon  motion  in  arrest,  it 
is  said  that  by  doing  so  a  negligence  and  laxity 
in  pleading  and  practice  might  be  encouraged, 
which  would  prove  very  inconvenient,  both  to 
the  bar  and  the  court.  But  it  is  added  that,  if 
serious  and  irretrievable  loss  would  result  to 
the  party  from  a  refusal  of  the  amendment,  a 
Just  exercise  of  the  discretionary  power  of  the 
court  would  sanction  the  amendment. 

In  an  action  on  the  case  for  deceit,  where  a 
general  verdict  was  rendered,  the  court  arrest- 
ed judgment  on  the  ground  that  both  counts  in 
the  declaration  were  bad,  and  refused  leave  to 
amend  the  declaration.  Fenwick  v.  Qrlmes.  5 
Cranch,  C.  C.  439,  Fed.  Cas.  No.  4,733. 

A  motion  in  arrest  of  judgment  is  properly 
sustained,  when  the  complaint  is  insufficient  and 
leave  to  amend  the  same  is  properly  denied, 
where  the  amendment  sought  to  change  the  en- 
tire character  of  the  action,  and  would  still 
have  left  the  complaint  radically  defective. 
Crawford  v.  Crockett,  66  Ind.  220. 

But  in  an  action  of  trespass  vi  et  armis, 
where  the  issue  was  thus  closed,  "which  the 
defendant  prays  may  be  Inquired  of  by  the 
court,*'  and  after  verdict  it  was  moved  In  ar- 
rest of  Judgment  that,  the  issue  being  closed  to 
the  court,  the  Jury  could  not  legally  return  any 
verdict  In  the  ease,  the  court  permitted  the  rec- 
ord to  be  amended  by  inserting  the  word  "coun- 
try** in  the  closing  of  the  pleadings,  instead  of 
the  word  "court."  Phelps  v.  Sanford,  Kirby, 
343. 

A  complaint  in  an  action  for  a  breach  of 
promise  of  marriage  may,  after  proof  of  the 
promise,  be  amended  as  to  the  consideration  for 
such  promise  by  showing  the  plaintiff's  agree- 
ment to  go  to  a  specified  place  for  the  purpose 
of  marrying  the  defendant ;  and  It  is  immaterial 
that  the  amendment  cures  a  defect  which  would 
render  the  declaration  bad  upon  motion  in  ar- 
rest of  Judgment.  Harvey  v.  Johnston,  6  Dowl. 
ft  L.  120. 

Where  a  suit  Is  commenced  in  vacation  by 
declaration  entitled  generally  as  of  the  pre- 
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medial  writ  necessary  to  give  it  a  general 
supervision  and  control  over  the  proceed- 
ings of  the  inferior  courts."  The  power  is 
not  only  constitutional,  but  inherent. 

Ex  parte  Biggs,  64  N.  C.  202;  State  v. 
Jefferson,  60  N.  C.  311. 

Mistakes  made  by  this  court,  or  by  its 
clerk,  through  inadvertence,  may  be  cor- 
rected after  the  mandate  has  gone  down  to 
the  superior  court,  either  at  the  term  at 
which  tlie  mistake  occurred,  or  at  a  subse- 
quent term. 

Scott  V.  Queen,  95  N.  C.  340;  Cook  v. 
Moore,  100  N.  C.  294,  6  Am.  St.  Rep.  587, 
6  S.  E.  795;  Summerlin  v.  Cotoles,  107  N. 
C.  469,  12  S.  E.  234;  Scroggs  v.  Stevenson, 
108  N.  C.  260,  12  S.  E.  1031 ;  Bernhardt  v. 
Brown,  118  N.  C.  710,  36  L.  R.  A.  402,  24 
S.  E.  527,  715. 


ceding  term,  and  the  cause  of  action  has  arisen 
since  such  term,  on  a  motion  in  arrest  after 
verdict,  plaintiff  will  be  permitted  to  amend  such 
clerical  error.  Thomas  v.  Leonard,  11  Wend. 
63. 

So,  a  declaration  which  claims  rent  to  a  date 
subsequent  to  the  first  day  of  the  term  in  which 
It  \p  entitled  may  be  amended  upon  a  motion  in 
arrest  of  Judgment  so  as  to  show  the  fact  that 
the  suit  was  commenced  at  a  later  date.  Zule 
V.  Zule,  24  Wend.  76,  36  Am.  Dec.  600. 

A  declaration  in  assumpsit,  which  erroneously 
laid  the  assumption  as  of  a  date  subsequent  to 
the  commencement  of  the  action,  may  be  amend- 
ed by  inserting  a  prior  date,  and  a  motion  in  ar- 
rest of  Judgment,  based  on  such  defect,  be  re- 
jected after  the  amendment.  Bailey  v.  Mus- 
grave,  2  Serg.  ft  B.  219. 

In  Amphlett  v.  Warrington,  3  West.  L.  .1. 
380,  a  mbtion  in  arrest  of  Judgment,  filed  in  an 
action  of  slander,  because  the  declaration  al- 
leged the  speaking  of  the  words  at  a  day  subse- 
quent to  the  conunencement  of  the  suit,  was 
overruled,  and  leave  was  given  to  the  plaintiff  to 
amend. 

That  the  declaration  is  in  the  name  of  one 
who,  as  administratrix,  instituted  the  suit,  but 
who  was  removed  and  a  successor  appointed  be- 
fore the  alias  summons  issued,  which  change 
was  suggested  to  the  court,  is  not  a  good  ground, 
after  issue  Joined  and  verdict  found,  for  arrest- 
ing the  Judgment ;  but  the  court  may  order  the 
declaration  to  be  amended  in  accordance  with 
the  record  by  substituting  the  proper  plaintiff. 
Hirst  V.  Randall,  9  W.  N.  C.  349. 

A  Judgment  recovered  by  a  husband  and  wife 
for  slanderous  words  spoken  of  the  wife  will 
not  be  arrested  for  a  clerical  mistake,  whereby 
the  word  "plaintiff,**  instead  of  "plaintiffs." 
was  used  in  the  claim  to  damages  in  the  decla- 
ration. In  a  dissenting  opinion  by  Alvey,  J.. 
It  is  said :  I  think  there  can  be  no  doubt  of 
the  power  of  the  court  to  allow  amendment  of  a 
defect  like  the  one  in  the  case  before  us,  after 
verdict,  and  after  motion  in  arrest  made.  I 
think,  therefore,  instead  of  resisting  the  mo- 
tion in  arrest  for  a  plain  defect,  by  relying  upon 
construction  and  intendment  not  warranted  by 
the  language  employed,  the  plaintiff  should  have 
applied  to  amend ;  but,  failing  to  make  such  ap- 
plication, the  court  below  could  not  have  done 
otherwise  than  arrest  the  Judgment.  Newcomer 
V.  Kean,  57  Md.  121. 
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This  court  has  power  to  grant  the  motion 
prayed  for  by  the  state  under  §  274  of  the 
Code,  relating  to  an  order,  judgment,  ver- 
dict, or  other  proceeding  taken  through 
mistake,  inadvertence,  surprise,  or  excusa- 
ble neglect. 

Wiley  V.  Logan,  94  N.  C.  664;  Wade  v. 
Netohem,  73  N.  C.  318;  Farrar  v.  Staion, 
101  N.  C.  78,  7  S.  E.  953;  Williamson  v. 
Boykin,  104  N.  C.  100,  10  S.  E.  87. 

The  law  required  the  appellant  to  send 
up  a  correct  transcript.  This  he  has  failed 
to  do.  It  appears  unseemly  that  he  should 
be  permitted  to  reap  any  benefit  from  his 
own  wrong. 

Howell  V.  Harrell,  71  N.  C.  161 ;  2  Tidd, 
Pr.  •1137;  ^tna  L.  Ifis.  Co.  v.  McComiick, 
20  Wis.  206;   Legg  v.  Overbaghy  4  Wend. 


188,  21  Am.  Dec.  116;  The  Palmyra,  12 
Wheat.  10,  6  L.  ed.  534;  Rowland  v.  Krey- 
enhagen,  24  Cal.  62;  Lovett  v.  State,  29 
Fla.  366,  11  So.  172,  30  Fla.  142,  17  L,  R- 
A.  705,  11  So.  650. 

Clark,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  prisoner's  counsel  moves  in  this  court 
in  arrest  of  judgment  for  defect  in  the  in- 
dictment, which  is  set  out  above  in  the 
statement  of  the  case.  This  he  had  a  right 
to  do,  though  no  objection  on  that  ground 
was  taken  in  the  court  below.  State  v. 
Watkina,  101  N.  C.  702,  8  S.  E.  346;  State 
V.  Caldwell,  112  N.  C.  864,  16  S.  E.  1010; 
rule  27  of  this  court  (128  N.  G.  662,  39 
S.  E.  XIV). 


See  Glrard  v.  Stiles,  4  Yeates,  1,  infra,  I. 
c,  1. 

4.  By  striking  out. 

Where  defendapt  moves  in  arrest  of  Judg- 
ment upon  the  ground  that  an  action  for  per- 
sonal injuries  to  the  plaintiff,  and  an  action  for 
damages  resulting  from  the  death  of  his  child, 
which  was  injured  in  the  same  accident,  are  im- 
properly Joined,  the  plaintiff  may  be  permitted 
to  amend  his  statement  by  striking  from  it  all 
claim  for  damages  arising  from  the  death  of  the 
child,  and  the  motion  in  arrest  of  Judgment  may 
be  refused.  Specht  v.  Pennsylvania  R.  Co.  7 
Pa.  Co.  Ct.  54,  24  W.  N.  C.  317. 

In  an  action  by  husband  and  wife  to  recover 
damages  sustained  by  the  latter  from  being  bit- 
ten by  a  dog,  the  declaration  was  allowed  to  be 
amended,  after  motion  in  arrest  of  Judgment  for 
insufficiency  of  the  declaration,  by  striking  out 
the  averment  of  damages  to  the  husband  by  rea- 
son of  expense  and  loss  of  the  wife's  services. 
The  court  said :  The  declaration,  when  amend- 
ed, stated  the  cause  of  action,  and  the  only 
cause  of  action  upon  which  the  trial  was  had, 
and  which  the  Jury  under  the  instructions  of  the 
court  could  have  considered.  The  only  purpose 
to  be  accomplished  by  it  was  to  avoid  a  techni- 
cal objection  which  might  have  been  made  un- 
der a  general  verdict.  Bates  v.  Cilley,  47 
Vt.   1. 

b.  AmendmcntB   concerning  indictments,  infor- 
mations, or  complaints. 

1.  As  to  verification. 

The  error  in  overruling  a  motion  to  quash  an 
Information  on  the  ground  that  the  seal  of  the 
notary  public  was  not  attached  to  the  affidavit 
upon  which  the  information  depended  Is  not 
cured  by  permitting  the  notary  public  to  attach 
his  seal,  after  a  motion  in  arrest  of  the  Judg- 
ment has  been  made,  but  which  was  overruled 
when  the  notarial  seal  was  attached.  Miller  v. 
State,  122  Ind.  355,  24  N.  E.  156. 

A  motion  in  arrest  of  Judgment,  based  on  the 
ground  that  It  does  not  appear  by  the  record 
why  the  complaint  was  sworn  to  before  a  spe- 
cial Justice  instead  of  the  Justice  of  the  po- 
lice court,  should  be  granted  where  no  amend- 
ment of  the  record  was  offered.  Com.  v.  Fay, 
151  Mass.  380,  24  N.  E.  201. 
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2.  As  to  organization  of  grand  jury. 

A  motion  In  arrest  of  Judgment,  made  by  one 
convicted  of  homicide,  on  the  ground  that  the 
transcript  of  the  record  sent  on  change  of  venne 
to  the  county  in  which  he  was  tried  did  not 
show  that  the  indictment  was  found  by  a  legally 
organized  Jury,  is  properly  overruled,  where  the 
transcript  of  the  record  returned  on  certiorari 
shows  the  due  Impaneling  of  the  grand  Jury. 
Green  v.  State,  19  Ark.  178. 

On  a  motion  in  arrest  of  Judgment,  based  on 
the  ground  that  the  foreman  of  the  grand  Jury 
which  found  the  indictment  under  which  the  de- 
fendant was  convicted  was  not  selected  as  re- 
quired by  law,  and  that  the  grand  Jury  was  Il- 
legally drawn,  the  court  may  correct  its  minutes 
so  as  to  make  them  correspond  with  the  truth, 
and  show  that  the  foreman  was  properly  chosen 
and  the  grand  Jury  legally  drawn.  State  v. 
Branch.  25  La.  Ann.  115. 

In  State  v.  Seaborn,  15  N.  C.  (4  Dev.  L.) 
319,  where  a  motion  in  arrest  of  Judgment  was 
based  on  a  variance  between  the  names  of  the 
Jury  contained  in  the  original  venire  and  the 
names  on  the  list  of  grand  Jurors,  the  court  con- 
sidered the  defect  waived  by  the  prisoner  go- 
ing to  trial  on  the  plea  of  not  guilty  to  the  In- 
dictment, but  Intimated  that,  if  the  case  was 
open  for  a  motion  to  amend  any  of  the  mis- 
takes of  the  clerk  in  transcribing  the  record  of 
the  case,  that  the  motion  ought  to    be  granted. 

3.  As   to   finding,  return,   or  filing  of  indict- 

ment. 

The  court  has  power  to  direct  an  entry  to  be 
made  in  Its  minutes  altering  the  record  during 
the  same  term  so  as  to  show  that  the  witnesses 
on  whose  evidence  an  indictment  was  found  were 
sworn  by  the  court  on  the  bill,  and  were  sent 
with  it  to  the  grand  Jury,  although  the  ground 
of  a  pending  motion  in  arrest  of  Judgment  is 
thereby  removed.  State  v.  Roberts,  19  N.  C.  (2 
Dev.  &  B.  L.)  540. 

The  omission  to  set  out  in  the  caption  of  an 
indictment  that  it  was  found  at  a  special  court 
of  sessions  may  be  supplied  by  amendment  as 
against  a  motion  in  arrest  of  Judgment,  made 
on  that  ground.  State  v.  Williams,  2  M'Cord, 
L.  301. 

A  motion  in  arrest,  based  on  the  absence  of  a 
formal  entry  of  the  fact  that  an  Indictment  was 
found  by  the  grand  Jury  and  returned  by  tiiem 
Into  court,  Is  properly  denied,  where  the  actual 
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Code  1883,  §  1101,  defines  "rape"  as  the 
"ravishing  and  carnally  knowing  any  female 
of  the  age  of  ten  years  or  more,  forcibly 
and  against  her  will,"  with  the  further 
statement  as  to  what  constitutes  rape  when 
the  female  is  under  that  age.  All  the  au- 
thorities concur  that  the  word  "ravish"  is 
indispensable.  Hale,  P.  C.  628;  2  Kawle's 
Bouvier,  Law  Diet.  825;  Go.  Litt.  184, 
note  p;  Gouglsmawn  v.  People^  3  Park. 
Grim.  Bep.  15.  It  takes  its  place  with 
"feloniously,"  "burglariously,"  and  "malice 
aforethought,"  which  have  been  held  indis- 
pensable (Biate  v.  Arnold,  107  N.  G.  861,  11 
S.  E.  090;  State  v.  Barnes,  122  N.  G.  1036, 
20  S.  E.  381),  wherever  appropriate,  be- 
cause they  have  no  synonyms  (2  Hawk. 
P.  G,  chap.  23,  §  77).     As  to  the  words 


"carnally  know,"  there  are  authorities 
which  hold  that  they  are  not  indispensable, 
being  implied  in  the  word  "ravish."  Whar- 
ton, Grim.  PL  &  Pr.  9th  ed.  9  263.  But 
there  are  others  that  rather  intimate  that 
these  words  should  be  also  used.  The  word 
"feloniously"  is,  of  course,  indispensable 
{State  v.  Soott,  72  N.  G.  461),  as,  indeed, 
it  is  in  all  indictments  for  felonies  {State 
V.  Bunting,  118  N.  G.  1200,  24  S.  E.  118). 
But  all  three  of  the  above  terms  are  used 
in  the  indictment  in  this  case.  The  defect 
alleged  is  the  absence  of  the  words  "forci- 
bly" and  "against  her  will."  As  to  the  word 
"forcibly,"  in  State  v.  Jim,  12  N.  G.  (1  Dev. 
L.)  142,  it  was  held  that  an  indictment 
omitting  both  terms  "forcibly"  and  "against 
her  will"  was  defective.     In  State  v.  John- 


pr««8entmeiit  of  tiie  indictment  is  not  contro- 
verted, and  the  records  may  be  amended  nunc 
pro  tune  to  show  such  fact.  Johnson  v.  State, 
24  Fla.  162,  4  So.  685. 

After  a  motion  in  arrest  of  Judgment  on  the 
ground  that  the  record  does  not  show  that  the 
bill  was  returned  Into  court  by  the  grand  jury, 
the  court  has  power  to  amend  the  record  so  as 
to  make  it  speak  the  truth,  and  show  that  the 
grand  Jury  did  return  the  bill  into  court.  State 
V.  Bordeaux,  93  N.  C.  560. 

But  in  Felker  v.  State,  64  Ark.  489,  16  S.  W. 
663,  where  a  motion  was  made  to  arrest  the 
Judgment  on  the  ground  that  it  did  not  appear 
from  the  record  that  the  indictment  upon  which 
the  defendant  was  tried  was  returned  into  court 
by  the  grand  Jury,  the  court  held  that  the  omis- 
sion could  not  be  supplied  by  a  nunc  pro  tunc 
order  made  in  the  absence  of  the  defendant,  and, 
while  not  deciding  whether  such  an  objection 
to  the  indictment  could  be  properly  raised  after 
conviction.  Intimated  that  the  proper  practice 
would  be  to  raise  the  objection  by  motion  to  set 
aside  the  indictment. 

The  trial  court  may  order  the  clerk  to  in- 
dorse an  Indictment  as  filed,  by  a  nunc  pro  tuno 
entry,  and  then  overrule  a  motion  in  arrest 
of  Judgment,  made  on  the  ground  of  the  omis- 
sion of  such  Indorsement.  James  v.  State,  41 
Ark.  451. 

4.  To  cure  omUtion^. 

A  motion  in  arrest  of  Judgment,  in  a  criminal 
case,  made  on  the  ground  that  the  common- 
wealth failed  and  neglected  to  Join  issue  with 
the  defendant  on  his  plea  of  not  guilty,  is  prop- 
erly overruled,  where  the  want  of  a  HmUiter  to 
Join  the  issue  in  the  plea  of  not  guilty  was 
cured  by  amendment.  Com.  v.  Ault,  10  Pa. 
Super.  Ct  651. 

5.  To  cure  errors  or  ineuffloienoy. 

Defects  in  an  indictment  which  may  be  cured 
by  amendment  are  not  good  grounds  in  arrest 
of  Judgment  State  v.  Lark,  64  S.  C.  360,  42  S. 
B.  176. 

The  caption  of  an  indictment  may  be  amend- 
ed at  any  time,  and  although  a  motion  in  ar- 
rest of  Judgment  has  been  made  because  of  a 
defect  therein.  State  v.  Creight,  1  Brev.  169,  2 
Am.  Dec.  056. 

A  Judgment  will  not  be  arrested  because  the 
Information  did  not  specify  the  particular  ani- 
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mal  of  the  cow  kind  which  the  defendant  is 
charged  to  have  stolen,  since  the  information 
might  be  amended  in  that  regard  by  leave  of  the 
court.     State  v.  Johnson,  29  La.  Ann.  717. 

So,  a  description  in  an  indictment  for  larceny 
of  the  property  stolen  as  "1  beef  of  the  cow 
kind,"  while  loose  pleading,  is  not  ground  for 
arrest  of  Judgment,  since,  under  La.  Rev.  Stat. 
S  1047,  the  court  might  have  permitted  the  in- 
dictment to  be  amended  and  made  more  specific 
had  the  objection  been  raised  by  demurrer  or 
motion  to  quash.  State  v.  Perkins,  49  La.  Ann. 
310,  21  So.  839. 

A  motion  in  arrest  of  Judgment  will  not  lie 
on  the  ground,  of  variance  between  the  indict- 
ment and  the  proof,  where,  during  the  trial,  an 
amendment  of  the  indictment  to  conform  to  the 
proof  in  regard  to  the  ownership  of  the  property 
stolen  was  permitted.  Com.  v.  Livingston,  5  Pa. 
Dist.  R.  666,  18  Pa.  Co.  Ct.  236,  27  Pittsb.  L.  J. 
N.  S.  153. 

But  in  a  prosecution  for  larceny,  where  the 
indictment  alleges  that  the  prosecutor  knew  that 
the  property  was  stolen,  the  court  is  without 
power  to  amend  the  indictment  after  verdict 
and  motion  in  arrest  of  Judgment  by  substitut- 
ing the  name  of  the  defendant  for  that  of  the 
prosecutor.    Reg.  v.  Larkln,  6  Cox,  C.  C.  377. 

c.  Amendments  oonoeming  verdict  or  judgment. 

1.  General  verdict  rendered  on  declaration  con- 
taining several  counts. 

The  court  will  amend  a  general  verdict  after 
motion  in  arrest  by  entering  It  on  that  one  of 
two  counts  which  is  good,  where  it  appears  by 
the  Judge's  notes  that  the  Jury  calculated  the 
damages  on  evidence  applicable  to  the  good 
count  only.  Williams  v.  Breedon,  1  Bos.  &  P. 
329. 

A  verdict  may  be  amended  by  Judge's  notes 
after  motion  in  arrest,  on  the  ground  that  the 
verdict  was  general  and  the  counts  inconsistent, 
where  the  evidence  only  goes  to  the  consistent 
counts.  Eddowes  v.  Hopkins,  1  Dougl.  K.  B. 
376. 

So,  where  there  are  some  good  counts  and 
some  bad  in  the  declaration,  and  a  general  ver- 
dict is  rendered  on  the  whole,  if  the  evidence 
has  been  on  the  good  counts  only  the  verdict 
may  be  amended  from  the  Judge's  notes  after 
notice  of  motion  in  arrest  of  Judgment.  Union 
Tump.  Co.  V.  Jenkins,  1  Caines,  392;  Stafford 
V.  Green,  1  Johns.  504  ;  Highland  Tump.  Co.  v. 
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son,  67  N.  C.  55  it  was  held  that  the  omis- 
sion of  the  word  ''forcibly"  was  not  fatal, 
when  the  charge  was  "against  her  will,  did 
feloniously  ravish;"  the  court  saying, 
through  Reade,  J.,  that  any  equivalent 
word  would  answer  in  lieu  of  "forcibly;" 
that,  though  the  word  "ravish"  would  seem 
to  imply  force,  yet  that  word  is  not  an  ex- 
press charge  of  force,  standing  alone,  but 
that  the  addition  thereto  of  the  words 
"feloniously"  and  "against  her  will"  was 
suiliciefit,  under  our  statute,  as  an  express 
charge  of  force.  In  State  v.  Powell,  106 
N.  C.  635,  11  S.  E.  191,  where  both  words 
"forcibly*'  and  "against  her  will"  were 
omitted,  it  was  held,  following  State  v.  Jim, 
12  N.  C.  (1  Dev.  L. )  142,  that  the  bill  was 
defective.  This  last  case  was  for  an  assault 
with  intent  to  commit  rape,  and  was  over- 
ruled in  State  v.  Peak,  130  N.  C.  711,  41 


S.  E.  887,  but  only  on  the  ground  that,  in 
an  indictment  for  assault  to  commit  rape, 
it  was  not  necessary  to  describe  rape  in  the 
words  which  must  be  used  to  charge  the 
offense  of  rape  itself.  Thus,  on  a  review 
of  our  authorities,  it  will  be  seen  that  it 
has  been  held  that  the  absence  of  both 
"forcibly"  and  "against  her  will"  are  fatal, 
but  that  "forcibly"  can  be  supplied  by  any 
equivalent  word;  that  it  is  not  supplied  by 
the  use  of  the  word  "ravish,"  but  it  is 
sufficiently  <!harged  by  the  words  "feloni- 
ously and  against  her  will."  In  all  the 
cases  above  reviewed  where  the  words 
"against  her  will"  are  omitted,  the  bill  was 
held  defective.  No  doubt,  the  words 
"against  her  will"  can  be  supplied  by  an 
equivalent  as  well  as  the  word  "forcibly," 
but  we  do  not  find  such  equivalent  in  this 
bill.     The  words  "unlawfully,  wilfully,  and 


M'Kean,  11  Johns.  98;  Sayre  v.  Jewett,  12 
Wend.  136  ;  Barnes  v.  Hurd,  11  Mass.  57. 

And  this  may  be  done  on  hearing  the  muotion. 
Norrls  v.  Durham,  9  Cow.  151. 

In  an  action  of  assumpsit,  where  one  of  the 
counts  In  the  declaration  is  bad  and  a  general 
verdict  is  found  for  the  plaintiff,  the  verdict 
may,  after  a  motion  in  arrest  of  Judgment,  be 
amended  so  as  to  find  for  the  plaintiff  upon  one 
count  only,  upon  the  certificate  of  the  Judge  that 
all  the  counts  In  the  declaration  were  in  fact 
for  one  and  the  same  cause  of  action.  Barnard 
V.  Whiting,  7  Mass.  358. 

But  an  order  directing  that  a  verdict  for  gen- 
eral damages  be  entered  for  the  party  upon  one 
good  count  in  the  declaration  and  for  the  de- 
fendant on  all  the  other  counts  is  erroneous  on 
motion  in  arrest  of  Judgment,  where  the  evi- 
dence applied  generally  to  the  declaration.  Emp- 
son  V.  Qrlffln,  11  Ad.  &  El.  186. 

In  an  action  on  covenant,  where  a  recovery 
was  had  for  sums  due  on  a  lease  and  for 
amounts  on  agreements,  but  in  a  sum  in  excess 
of  the  damages  demanded  in  the  declaration, 
and  a  motion  In  arrest  of  Judgment  was  entered, 
the  court  refused  to  amend  the  verdict  so  as  to 
separate  the  amounts  recovered  upon  the  lease 
and  agreements  respectively,  or  to  permit  the 
amount  of  damages  claimed  In  the  declaration 
to  be  increased,  but,  upon  the  plaintiff's  agree- 
ment that  the  verdict  be  set  aside  and  a  new 
trial  be  granted,  permitted  him  to  amend  his 
declaration.     Oirard  v.  Stiles,  4  Testes,  1. 

2.  Miafoinder  of  counts. 

In  an  action  where  the  declaration  contains 
two  counts,  in  one  of  which  the  plaintiff  sues 
an  administrator,  and  in  the  other  in  his  own 
personal  right,  for  which  misjoinder  of  counts 
the  Judgment  Is  arrested,  the  court  may  proper- 
ly set  aside  the  order  arresting  the  Judgment 
a  year  after  it  was  made,  and  allow  the  verdict 
to  be  amended  by  entering  the  same  nunc  pro 
tunc  on  the  first  count  only,  where  the  evidence 
Justifies  a  verdict  on  either  count.  Murphy  v. 
Stewart,  2  How.  268,  11  L.  ed.  261. 

3.  Verdict  in  a  criminal  case. 

A  failure  to  enter  a  verdict  of  a  Jury  re- 
turned on  an  indictment  on  the  minutes  of  the 
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court  at  the  term  when  It  was  returned  does 
not  afford  a  sufficient  ground  to  arrest  the  Judg- 
ment; but  the  court  may,  at  the  next  succeed- 
ing term,  order  the  verdict  to  be  regularly  en- 
tered on  the  minutes  of  the  court  nunc  pro  tuno. 
Hall  V.  State,  3  6a.  18. 

After  a  motion  has  been  made  in  arrest  of 
Judgment  upon  the  ground  that  the  verdict  does 
not  show  on  which  count  of  the  Indictment  the 
defendant  was  convicted,  the  court  may,  by 
order  nunc  pro  tuno  at  the  same  term,  perfect 
the  record  so  that  it  will  show  the  fact  that  the 
prosecuting  officer  was  required  to  elect  upon 
which  count  of  the  indictment  he  would  proceed, 
and  that  he  elected  to  proceed  upon  a  specified 
count.   Camp  v.  State,  91  Ga.  8,  16  S.  E.  879. 

4.  Amendment  of  judgment. 

The  court  may,  pending  a  motion  in  arrest, 
dismiss  the  suit  as  to  a  married  woman,  and 
permit  the  Judgment  to  be  amended  accordingly. 
La  Riviere  v.  La  Riviere,  77  Mo.  512. 

d.  Amendment  of  record. 

Motions  in  arrest  of  Judgment  may  be  de- 
feated by  an  amendment  of  the  record  in  any 
matter  that  is  legally  amendable.  Green  v. 
State,  19  Ark.  178. 

The  court  may,  on  the  trial  of  an  Indictment, 
order  defects  in  the  minutes  of  the  court,  as- 
signed as  ground  of  a  motion  in  arrest,  to  be 
corrected  so  as  to  conform  to  the  facts.  State 
V.  Valere,  39  La.  Ann.  1060,  3  So.  186. 

Upon  a  motion  in  arrest  of  Judgment,  made 
in  a  criminal  case  and  based  upon  alleged  defects 
in  the  minutes,  the  Judge  may  order  the  minutes 
to  be  corrected  so  as  to  conform  to  the  facts, 
where  they  are  within  his  knowledge  and  recol- 
lection. State  V.  Lewis,  39  La.  Ann.  1110,  8 
So.  348. 

The  trial  court  has  power  during  the  same 
term,  but  subsequent  to  the  trial  of  one  accused 
of  crime,  to  amend  or  correct  its  minutes  In  ae- 
cordance  with  the  facts,  so  as  to  show  the  ob- 
servance of  certain  formalities  because  of  the 
silence  of  the  record  concerning  which  a  motion 
in  arrest  of  Judgment  has  been  made.  Mobley 
V.  State,  46  Miss.  601. 

The  court  may,  at  the  time  a  motion  In  arrest 
of  Judgment  is  to  be  argued,  amend  its  record 
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feloniously"  did  "ravish  and  carnally 
know"  do  not  charge  it  was  "sigainst  her 
will,"  except  by  implication;  and  it  is  held 
in  State  v.  Johnson,  67  N.  C.  55,  that  they 
do  not  even  sufficiently  charge  that  the  act 
was  "forcibly"  perpetrated,  in  the  absence 
of  the  words  "'against  her  will." 

It  is  a  subject  of  regret  that  a  trial  of  so 
serious  u  nature,  occupying  so  much  of  the 
public  time,  should  thus  go  for  naught,  but 
we  do  not  feel  at  liberty  to  overrule  the 
above  repeated  decisions  of  this  court. 
Those  decisions  were  so  easily  accessible, 
and,  indeed,  were  so  well  known  to  the 
draftsman  of  this  bill,  that  the  omission 
of  the  words  "against  her  will"  must  have 
been  accidental.  But  we  will  repeat  here 
what  was  said  in  State  v.  Barnes,  122  N.  C. 
1038,  29  S.  £.  383:  "The  accustomed  and 
approved  forms  are  accessible,  and  should 


be  followed  by  solicitors  till  (as  with  mur- 
der, perjury,  and  in  some  other  instances) 
they  arc  modified  and  simplified  by  stat- 
ute,"— funher  adding  that  solicitors  would 
best  serve  the  object  of  the  statute  (Code- 
1883,  §  1183)  passed  to  disregard  refine- 
ments and  informalities,  and  to  secure 
trials  upon  the  merits  "by  observing  ap- 
proved forms,  so  as  not  to  raise  unnecessary 
questions  as  to  what  are  refinements  and 
informalities,  and  what  are  indispensable 
allegations." 

The  foim  set  out  in  1  Archbold,  Crim. 
Pr.  &  PI.  999,  is  (after  charging  the  as- 
sault), "and  her,  the  said  C.  D.,  then  vio- 
lently and  against  her  will  feloniously  did 
ravish  and  carnally  know."  This  form, 
while  omitting  "forcibly,"  retains,  it  will 
be  noted,  the  words  "against  her  will,"  and 


Id  a  criminal  case,  although  after  the  term  at 
which  the  trial  was  had,  so  that  it  will  conform 
to  the  troth  and  show  that  the  Jurors  were  duly 
sworn,  were  put  in  charge  of  a  sworn  officer, 
were  permitted  to  separate  upon  each  adjourn- 
ment with  the  consent  of  the  defendant,  and 
that  each  Juror  assented  to  the  verdict  upon 
being  polled.  Bllansky  v.  State,  3  Minn.  427, 
Gil.   313. 

The  court  may  properly  amend  Its  Journal  by 
Inserting  the  omitted  name  of  a  Juror,  so  that 
the  minutes  will  truthfully  show  that  the  Jury 
consisted  of  twelve  persons  instead  of  but  eleven, 
although  a  motion  in  arrest  of  Judgment  has 
been  made  on  the  ground  of  such  omission. 
Woods  V.  Green,  Wright  (Ohio)  503. 

After  a  motion  in  arrest  of  Judgment  has  been 
filed,  on  the  ground  that  the  transcript  of  the 
record  transmitted  on  change  of  venue  does  not 
show  the  opening  of  the  court  at  the  term  at 
which  the  indictment  purports  to  have  been 
found,  and  contains  no  entry  showing  the  Im- 
paneling of  the  grand  Jury,  a  certiorari  may  be 
ordered ;  and,  upon  the  return  of  the  transcript, 
embracing  the  entries  omitted  In  the  original 
transcript,  the  motion  in  arrest  of  Judgment 
will  be  overruled.    Binns  v.  State,  35  Ark.  118. 


II.  Amendment  in  the  appellate  court. 
a.  To  cure  errors  or  omisaione. 

If  the  record  contains  errors,  blunders,  Irreg- 
ularities, alterations,  erasures,  and  interlinea- 
tions, the  Judgment  will  be  arrested  and  a  new 
trial  granted,  with  permission  to  place  the  case 
upon  the  trial  list  .upon  the  order  of  the  court, 
when  the  record  shall  have  been  properly 
amended.  Hllty  v.  Knox,  22  Plttsb.  L.  J.  N.  S. 
323. 

If  the  damages  assessed  in  an  action  exceed 
those  laid  in  the  writ  and  declaration,  and  the 
variance  was  overlooked  !n  the  trial  court,  the 
supreme  court  may,  on  motion  in  arrest  of  Judg- 
ment, allow  the  plaintiffs  to  remit  the  excess  on 
payment  of  the  costs  of  the  appeal.  Williamson 
V.  Canaday,  25  N.  C.  (3  Ired.  L.)  349. 

In  an  action  on  the  case  for  deceit  in  a  sale 
of  land,  where  the  declaration  falls  to  allege  that 
the  defendant  at  the  time  of  the  alleged  sale 
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and  conveyance  owned  any  right,  title,  or  inter- 
est In  or  to  the  land,  a  motion  in  arrest  of  Judg- 
ment will  be  sustained  in  the  supreme  court,, 
and  the  plaintiffs  will  not  be  allowed  to  avoid  it 
by  amendment  The  court  said :  An  amendment 
of  this  kind  at  this  stage  of  the  case  shouldf 
be  allowed  only  when  It  is  clear  that  the  matter 
was  an  issue  on  trial,  and  as  fully  litigated  as- 
though  it  had  been  raised  by  the  pleadings ;  for 
otherwise  great  injustice  might  be  done  to  the 
defendant  by  being  cast  on  an  Issue  of  which 
he  had  no  notice,  and  which  he  did  not  come  pre- 
pared to  try.  Baker  v.  Sherman,  73  Yt.  26^ 
50  Atl.  633. 


b.  On  certiorari  or  certificate. 

In  an  Inquisition  of  forcible  entry  and  de- 
tainer, and  upon  a  motion  in  arrest  of  Judgment,, 
made  on  the  ground  that  the  record  and  papers- 
In  the  case  exhibited  no  warrant  of  forcible 
entry  and  detainer,  the  court  may  properly  per- 
mit a  copy  of  the  warrant,  made  out  by  the  mag- 
istrate from  the  same  form  from  which  he  tran- 
scribed the  original,  and  brought  up  on  cer- 
tiorari, to  be  filed  as  a  substitute  for  the  orig- 
inal.  Logan  V.  Smith,  2  A.  K.  Marsh.  53. 

A  motion  In  arrest  of  Judgment  Is  properly 
sustained  if  the  Indictment  was  not  returned 
into  open  court  by  the  grand  Jury ;  and  upon 
appeal  the  record  must  affirmatively  show  that 
It  was  so  returned.  If  such  fact  does  not  ap> 
pear,  the  settled  practice  of  the  supreme  court 
forbids  the  correction  of  the  record  by  certiorari' 
on  rehearing.    State  v.  Dixon,  97  Ind.  126. 

In  a  complaint  for  maintaining  a  liquor  nui- 
sance, where  the  record  filed  In  the  superior 
court  shows  that  the  defendant  was  tried  for 
maintaining  such  nuisance  on  a  specified  date, 
whereas  the  complaint  charges  him  with  keeplng^ 
it  on  various  days  between  such  date  and  a  des- 
ignated later  date,  such  defect,  appearing  for 
the  first  time  in  the  papers  transmitted  to  the- 
supreme  court,  and  affecting  its  Jurisdiction,  is 
open  to  the  defendant  after  verdict  by  motion  in 
arrest ;  but,  since  the  municipal  court  can  amend 
Its  record,  and  certify  a  copy  therieof  as  amended 
to  the  superior  court,  and  a  new  trial  can  be  had 
the  Judgment  will  not  be  arrested,  but  the  ver- 
dict should  be  set  aside.  Com.  v.  Galllgan,  lift 
Mass.  203.  A.  W.  R. 
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is  substantially  the  bill  that  was  sustained 
in  State  v.  Johnson,  67  N.  G.  55. 

The  attorney  general  cites  us  to  the  fol- 
lowing foreign  authorities  whieh  sustained 
indictments  omitting  the  words  ''against 
her  will:"  In  Harman  v.  Com.  12  Serg.  & 
R.  69,  it  was  held  "not  necessary  to  charge 
that  the  offense  was  committed  forcibly  and 
against  the  will  of  the  woman/'  that  mat- 
ter being  embraced  "in  the  charge  'feloni- 
ously did  rayish  and  carnally  know;'" 
Tilghman,  Gh.  J.,  citing  English  authori- 
ties freely  to  sustain  his  ruling.  The  same 
ruling,  exactly,  is  made  in  (Hbson  v.  State, 
17  Tex.  App.  574.  In  Leoni  v.  State,  44 
Ala.  110,  the  court  sustained  an  indictment 
charging  simply,  "before  the  finding  of 
this  indictment,  G.  L.  forcibly  ravished  E. 
L;"  and  in  O'Connell  v.  State,  6  Minn.  270, 
Gil.  190,  the  court  sustained  an  indictment, 
"did  feloniously  rarish  G.  I>"  In  these 
last  two  cases  no  assault  is  charged  and 
the  indictments  are  drawn  under  statutes 
simplifying  the  form  and  which  our  legis- 
lature, it  may  be,  might  also  adopt  to  pre- 
vent such  instances  as  this,  for  it  gives  full 
information  to  the  prisoner.  But  we  can- 
not do  this.  The  adoption  of  simpler  forms 
of  indictments  for  murder,  perjury,  etc., 
was  by  action  of  the  legislature,  not  of  the 
courts.  As  the  prisoner  has  not  been  in 
jeopardy,  he  may  still  be  put  to  trial  upon 
a  proper  bill.  State  v.  Lee,  114  N.  G.  844, 
19  S.  E.  375;  State  v.  England,  78  N.  G. 
552,  and  other  cases  collected  in  Wharton, 
Gnm.  PI.  &  Pr.  9th  ed.  §§  457,  507. 

Judgment  arrested, 

A  motion  having  been  made  by  the  state 
for  a  writ  of  certiorari  to  correct  the  rec- 
ord and  for  a  rehearing,  Clark,  Gh.  J.,  on 
October  20,  1903,  handed  down  the  follow- 
ing additional  opinion: 

This  case  was  before  us  last  term.  132 
N.  C.  1000,  ante,  182,  43  S.  E.  828.  There 
were  numerous  exceptions,  none  of  which 
were  considered,  because  a  motion  in  arrest 
of  judgment  was  made  and  allowed  for  the 
absence  from  the  indictment  (for  rape),  as 
sent  up  in  the  record,  of  the  words 
"against  her  will."  This  objection  was  not 
taken  below.  It  now  appears,  by  the  in- 
spection of  the  indictment  by  the  judge  be- 
low, and  his  finding  of  fact  thereon,  that 
those  words  were  in  fact  in  the  indictment 
as  found  by  the  grand  jury,  and  upon  which 
the  prisoner  was  tried,  and  were  omitted  by 
the  clerk  in  making  up  the  record.  This 
case  has  heretofore  not  been  before  us,  and 
the  state  asks  for  the  correction  of  the  in- 
dictment by  a  certiorari  to  insert  the  words 
omitted  by  the  clerk  and  that  the  case  may 
be  argued  upon  the  record  and  the  excep- 
tions taken  at  the  trial. 
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If  this  were  an  application  to  rehear  a 
criminal  cause  the  court  would  not  enter- 
tain it.  State  y.  CouneU,  129  N.  G.  511,  39 
S.  E.  814,  and  cases  there  cited.  A  rehear- 
ing is  based  on  an  allegation  that  the  court 
committed  an  error  of  law  in  the  previous 
opinion  and  asks  the  reconsideration  of  that 
opixiion.  It  is  an  appeal  from  the  court  to 
itself,  on  the  ground  of  error  in  its  rulings 
of  law,  just  as  an  appeal  is  taken  from  the 
superior  court.  Here  there  was  no  error  of 
law.  The  decision  at  last  term  is  correct, 
as  the  record  stood.  Tliis  is  a  motion  to 
correct  the  record  to  speak  the  truth,  and  to 
place  the  true  record  before  us  for  the  first 
time,  and  to  consider  the  exceptions  taken, 
they  not  having  been  passed  on.  The  same 
point)  after  similar  action  upon  an  untnie 
record  caused  by  the  false  certificate  of  the 
clerk  of  the  lower  court,  has  been  passed 
upon  by  the  supreme  court  of  Florida,  and 
the  motion  to  restore  the  cause  to  the  docket 
allowed  {Lovett  v.  State,  29  Fla.  384,  16 
L.  R.  A.  313,  11  So.  176),  in  an  able  and 
well-considered  opinion  by  Ghief  Justice 
Raney.  In  that  case  a  new  trial  had  been 
granted  on  the  groimd  that  the  record  in  a 
trial  for  murder  did  not  show  that  the  pris- 
oner was  personally  present  at  the  triaL 
Subsequently,  it  being  made  to  appear  to 
the  court  that* the  record  did  show  such 
fact,  but  that  such  paragraph  had  been 
omitted  in  the  transcript  by  the  clerk,  the 
court  ordered  a  certiorari  to  correct  the 
omission,  and  restored  the  cause  to  the 
docket  for  argument  upon  the  exceptions 
taken  at  the  trial,  and  it  was  so  heard  upon 
the  true  record.  30  Fla.  142, 17  L.  R.  A.  705, 
11  So.  550.  The  same  power  is  vested  in 
this  court  by  article  4,  §  8,  of  the  Gonstitu- 
tion  which  gives  it  power  to  issue  any  re- 
medial writ  necessary  for  a  general  supervi- 
sion and  control  of  the  lower  courts.  In- 
stances of  supervision  to  insure  justice  are 
Ex  parte  Biggs,  64  N.  G.  202,  and  State  v. 
Jefferson,  66  N.  G.  311.  In  Lovett  v.  State, 
29  Fla.  384,  16  L.  R.  A.  313,  11  So.  176,  the 
court  said  (pp.  404,  405,  407,  29  Fla.,  pp. 
310,  317,  16  L.  R,  A.,  and  pp.  180,  181,  11 
So) :  "No  advantage  can  be  gained  from 
any  action  of  this  tribunal  upon  an  un- 
truthful representation  of  that  record,  how- 
ever ignorant  the  convict  or  the  counsel 
may  be  of  the  real  status  of  the  record,  or 
of  the  incorrectness  of  the  transcript,  and 
however  free  from  blame  the  clerk  may  have 
been  in  the  mistake  characterizing  his 
transcript  and  certificate.  .  .  .  The 
fact  still  remains  that  a  false  record  has 
been  brought  here  on  behalf  of  the  oonviet, 
and  a  reversal  has  been  obtained  in  his  be- 
half on  it,  such  reversal  being  based  solely 
upon  its  false  feature;  and  this  fact  is  not 
changed  nor  its  result  modified,  by  the  in- 
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nooenoe  of  the  prisoner,  his  counsel,  and  the 
attorney  general,  but  the  extent  of  the  im- 
position and  of  the  mistake  is  only  made 
the  greater.  .  .  .  We  have  been  misled 
into  reversing  a  judgment  on  a  false  record ; 
into  acting  in  a  cause  when  that  cause,  as  it 
really  is  and  only  can  be  acted  on  by  us,  has 
not  been  before  us.  .  .  .  The  state  is  not 
prohibited  by  any  principle  of  law  known 
to  us  from  arresting  the  reversal  which  has 
been  made  of  her  judgment  upon  such  false 
representation.  She  is  entitled  to  require 
the  party  seeking  relief  from  such  judg- 
ments to  bring  to  the  appellate  court  the 
record  of  the  cause  in  which  it  was  obtained, 
for,  without  this,  that  cause  is  not  before 
the  appellate  tribunal  for  consideration. 
Any  other  doctrine  than  this  must  result  in 
the  frequent  consummation  of  fraud  upon 
the  courts,  and  its  constant  encourage- 
ment." And  at  page  396,  29  Fla.,  page  314, 
16  L.  R.  A.,  and  page  178,  11  So.,  the  chief 
justice  says  that,  when  the  judgment  has 
heen  granted  ''upon  a  false  suggestion  or 
under  a  mistcJce  as  to  the  facts  of  the  case, 
the  court  will  afford  relief  after  the  ad- 
journment of  the  term  and,  if  necessary, 
recall  the  remittitur  and  stay  proceedings 
in  the  court  below." 

Mistakes  of  this  court  or  of  its  clerk,  not 
mistakes  of  law,  but  of  fact,  have  been 
•often  corrected  after  the  mandate  has  gone 
<iown,  and  even  at  subsequent  terms.  Soott 
V.  Queen,  96  N.  C.  340;  Cook  v.  Moore,  100 
N.  C.  294,  6  Am.  St.  Rep.  687,  6  S.  E.  795 ; 
Summerlin  v.  Cotolea,  107  N.  C.  469,  12  S. 
E.  234 :  Bcrogga  v.  Sievenaon,  108  N.  C.  260, 
12  S.  E.  1031;  Bernhardt  v.  Brown,  118  N. 
€.,  at  page  710,  36  L.  R.  A.  402,  24  S.  E. 
-527,  716.  For  as  strong  a  reason,  this  court 
<can  order  a  correction  of  a  record  below 
when,  by  reason  of  the  false  or  erroneous 
certificate  of  the  clerk,  the  record,  as  it  was, 
has  never  been  before  us.  This  is  not  new 
practice.  "Upon  a  judgment  in  the  King's 
bench,  if  there  be  error  in  the  process  or 
through  the  default  of  the  clerks,  it  may  be 
reversed  in  the  same  court,  .  .•  .  for 
«rror  in  fact  is  not  the  error  of  the  judges, 
and  reversing  it  is  not  reversing  their  own 
judgment."  2  Tidd,  Pr.  1137.  Also  ^tna 
L.  Ins.  Co,  V.  McCormick,  20  Wis.,  at  page 
^69,  where  it  is  said  that  "the  errors  are 
not  errors  in  the  judgment  itself.  The 
•court,  in  rendering  the  judgment,  never 
acted  on  them."  In  this  case  the  court, 
through  error  for  which  the  appellant  is 
responsible  (for  it  was  his  duty  to  bring  up 
a  true  record) ,  has  taken  action  on  a  bill  of 
indictment  on  which  the  prisoner  was  not 
tried,  and  on  nothing  whatever  that  took 
place  at  that  trial.  We  are  not  asked  to 
reverse  our  judgment,  but  to  correct  an  er- 
ror of  fact.  The  prisoner  brought  up  the 
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record.  He  presented  us,  as  an  alleged  er- 
ror, a  statement  of  a  matter  which  was 
false.  The  record  he  presented  stated  that 
the  indictment  on  which  he  was  tried 
omitted  the  words  "against  her  will."  He 
relied  upon  that  omission,  and  asked  an  ar- 
rest of  judgment  on  that  account.  We  al- 
lowed it  solely  on  that  account.  He  has  no 
ground  to  ask  to  benefit  by  that  untrue 
statement  in  the  record  he  presented  to  us, 
and  it  is  immaterial  that  it  does  not  appear 
how  the  omission  came  to  be  made.  The 
case  has  never  been  before  us. 

In  civil  cases,  counsel  on  both  sides  have 
opportunity  to  scan  the  whole  record  care- 
fully, and,  if  there  is  omission  or  other  er- 
ror, ordinarily  a  certiorari  can  and  should 
be  applied  for  before  the  cause  is  called  for 
argument.  But  in  criminal  actions  the  ro- 
tating solicitor  has  no  opportunity  to  see 
the  record  proper,  nor  any  part  of  the 
transcript  except  "the  case  on  appeal" 
served  on  him,  and  does  not  see  even  that 
after  the  clerk  copies  the  case  "as  settled." 
When,  as  here,  there  was  no  point  made  be- 
low on  the  bill  of  indictment,  the  indictment 
made  no  part  even  of  "the  case  on 
appeal"  served  on  the  solicitor.  There 
is  no  provision  of  law,  nor  any  prac- 
tice requiring  solicitors  to  go  back  to 
the  county  seats,  nor  to  have  full  tran- 
scripts of  the  record  sent  them  before  com- 
ing up  to  this  court.  The  attorney  general 
is  boimd  to  rely  upon  the  correctness  of  the 
record  laid  before  him.  He  was  not  at  the 
trial  below.  If,  therefore,  a  clerk  can  omit 
material  parts  of  the  indictment,  and  the 
defendant,  notwithstanding  the  duty  is  on 
him  to  bring  up  a  true  record,  can  profit  by 
this  error  of  fact  (whether  intentional  or 
unintentional  could  rarely,  if  ever,  be 
shown),  new  trials  will  depend,  not  upon 
the  correct  rulings  of  the  judge  below,  but 
upon  the  greater  or  less  carefulness  of  the 
clerk,  or  of  the  copyist  often  furnished  him 
by  the  appellant.  It  is  not  sufficient  to  say 
that  the  appellant  can  be  again  put  on  trial. 
There  is  the  expense  to  the  public  of  an- 
other trial,  and  witnesses  may  have  moved 
away  or  died.  This  state  is  entitled,  in  the 
interest  of  justice,  to  have  the  cause  pre- 
sented here  on  the  record  as  the  matter  was 
presented  below,  and  it  is  the  duty  of  the 
appellant  to  bring  up  such  true  record. 
When  there  is  a  fatal  misstatement  of  fact 
therein,  appellants  must  understand  that 
their  negligence  in  presenting  a  false  record 
(to  put  it  in  the  mildest  form)  cannot  avail 
them  any  more  than  if  they  had  made  the 
omission  fraudulently,  which  can  never  be 
shown.  In  State  v.  Daniel,  121  N.  C.  676, 
28  S.  E.  236,  the  court  said  that  the  defend- 
ant was  "derelict  in  not  sending  up  a  prop- 
er transcript;  and  the  court  would  not  per- 
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mit  .  .  .  [him]  a  continuance  of  the 
cause  for  his  own  neglect,  but  would  send 
down,  ex  mcro  motUj  an  instanter  certiorari 
to  cure  the  defects  in  the  transcript."  If 
the  court  will  not  allow  an  appellant  a  con- 
tinuance even  for  omissions  or  error  in  the 
record,  it  will  certainly  not  permit  him  to 
enjoy  a  new  trial  by  reason  of  such  default 
by  him. 

In  England  a  defendant  in  criminal  cases 
is  allowed  no  appeal.  We  allow-  an  appeal, 
but  the  burden  is  on  the  appellant  to  as- 
sign his  errors  and  bring  up  a  true  record. 
When  he  fails  to  do  either  he  cannot  take 
profit  from  his  omission  of  duty. 

The  judge  below  having,  from  inspection 
of  the  record,  found  that  the  indictment  on 
which  the  appellant  was  tried  in  fact  con- 
tains the  words  ''against  her  will,"  and  that 
being  already  certified  to  this  court,  the 
record  here  can  be  amended  to  include  them, 
as  upon  certiorari,  and  the  cause  will  be  re- 
stored to  the  docket  to  be  heard  in  its  order 
upon  the  exceptions  taken  below%  when  the 
district  to  which  it  belongs  is  called,  un- 
less, for  cause  shown,  it  is  placed  at  the  end 
of  the  district,  or  at  the  end  of  the  docket 
for  this  term.  It  does  not  appear  that  the 
words  were  omitted  by  the  fraud  of  the  ap- 
pellant, or  of  any  one  for  him.  If  it  did, 
the  appeal  should  properly  be  dismissed. 

The  motion  to  restore  the  cause  to  the 
docket  is  allowed. 

Walker,  J.,  dissenting: 

The  defendant  was  indicted  in  the  court 
below  for  the  crime  of  rape,  and  having 
been  convicted,  appealed  to  this  court.  At 
the  last  term  we  arrested  the  judgment  up- 
on the  ground  that  there  was  no  allegation 
in  the  indictment  that  the  offense  had  been 
committed  "against  the  will  of  the  prose- 
cutrix." 132  N.  C.  1000,  ante,  182,  43  S. 
£.  828.  The  opinion  of  this  court  was  filed 
on  tlie  3lHt  day  of  March,  1903,  and  the 
certificate  was  sent  to  the  superior  court  on 
the  Ist  day  of  May,  1903,  so  that  the  case 
was  retained  in  this  court,  under  the  rule, 
for  the  puq)ose  of  correction,  a  full  month 
before  it  was  returned  to  the  lower  court. 
Tliis  court  adjourned  for  the  term  on  the 
11th  day  of  June.  1903;  and  it  appears, 
therefore,  that  the  state  had  ample  oppor- 
tunity, after  the  filing  of  the  opinion,  and 
before  the  adjournment  at  the  last  term,  to 
have  called  the  alleged  error  or  defect  in 
the  transcript  to  our  attention.  But  it 
failed  to  do  so.  The  state  is  not  entitled  to 
any  more  consideration  or  indulgence  in 
this  court  in  respect  to  the  trial  of  cases  in 
which  it  is  concerned,  than  other  litigants, 
except  that  the  causes  in  which  it  is  a  party 
may  be  advanced  sometimes,  when  they  af- 
fect the  public  interest,  and  a  speedy  hear- 
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ing  is  desired.  It  is  bound,  however,  by 
the  same  rules  of  practice  and  procedure, 
and  must  give  the  same  attention  to  ita 
cases  and  exercise  the  same  degree  of  dili- 
gence, as  other  parties.  State  v.  Price,  110 
N.  C.  599,  15  S.  E.  116.  In  State  v.  Camer- 
on, 121  N.  C.  572,  28  S.  E.  139,  we  held 
that  *'the  law  which  regulates  the  matter 
of  appeals  is  the  same  in  both  civil  and 
criminal  rases,''  and  that  "in  criminal  ap- 
peals the  respondent  is  the  state,  repre- 
sented by  the  solicitor  of  the  district  in 
which  the  case  is  tried,"  and  that  he  is  aa 
much  the  representative  of  the  state  in  all 
matters  pertaining  to  the  preparation  of 
cases,  in  all  respects,  for  transmission  to 
this  court,  as  is  an  attorney  of  record  the 
representative  of  his  client  in  a  civil  case. 
There  is  no*  duty  imposed  upon  an  attorney 
in  a  civil  suit  with  respect  to  the  settlement 
of  the  case  on  appeal,  and  the  transmission 
of  a  transcript  of  the  record  to  this  court, 
that  does  not  equally  rest  upon  the  solicitor 
in  an  appeal  taken  in  a  criminal  case.  The 
only  difl^erenoe  between  the  two  classes  of 
cases  is  one  which  does  not  materially  af- 
fect the  question  we  are  now  discussing,  and 
that  difference  is  that  in  a  civil  case  the  ap- 
pellant must  pay  the  fees  of  the  clerk  for 
making  out  the  transcript  in  advance,  if  he 
demands  it,  while  the  state  is  not  required 
to  do  so  when  it  appeals;  but  the  appellant 
in  a  civil  case  is  no  more  bound  to  see  that 
the  record  is  correctly  copied  and  trans- 
mitted to  this  court  than  is  the  state  in  a 
criminal  case.  The  duty  of  copying  and 
transmitting  the  record  is  one  which,  as 
this  court  has  fi*equently  decided,  apper- 
tains to  the  office  of  the  clerk.  It  is  his  of- 
ficial duty  to  send  up  a  perfect  transcript, 
and  not  in  any  sense  the  duty  of  the  appel- 
lant, except  as  hereinafter  stated,  in  any 
kind  of  case.  This  is  made  perfectly  clear 
in  State  v.  Butts,  91  N.  C.  524,  526.  In  that 
case  it  is  said  by  the  court  that  while  "it 
would  be  well  for  counsel  to  see  that  tran- 
scripts are  properly  made  up  before  they 
come  to  this  court/'  in  order  to  protect  the 
interests  of  their  client,  yet  it  is  the  official 
duty  of  the  clerk  to  see  that  a  true  and  per- 
fect transcript  is  sent  to  this  court.  It  may 
be  conceded  that,  if  the  record  is  defective, 
the  appellant  in  a  civil  case  will  not  be  al- 
lowed a  continuance  in  order  to  have  it  per- 
fected, or  indulged  in  any  other  way  with 
respect  to  it;  and,  if  the  defect  is  one  that 
will  injure  his  client  if  not  corrected,  he 
must  abide  the  consequences  of  his  neglect 
or  omission  in  not  having  the  record  made 
perfect.  He  must  apply  for  the  neoessaiy 
process  for  that  purpose  in  apt  time.  While 
this  is  the  rule  in  civil  cases,  it  also  obtains 
in  criminal  cases,  as  to  both  parties  to  the 
record, — the  state  and  the  defendant.  When 
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it  is  said  to  be  the  duty  of  the  appellant  to 
see  that  the  record  is  correctly  certified  to 
this  court  nothing  more  is  or  can  be  meant 
than  that,  if  the  record  is  not  here  at  the 
proper  time,  his  appeal  will  be  dismissed, 
or,  if  the  record  is  defectiye,  and  he  does 
not  move  in  apt  time  to  have  it  corrected, 
the  case  must  be  heard  just  as  if  the  record 
was  perfect  in  form,  and  the  party  in  de- 
fault must  take  the  consequences  of  his 
neglect.  Surely  the  appellee  cannot  avail 
himself  of  a  defect  which  defeated  him  in 
the  case,  and  then  apply  for  and  obtain  a 
writ  of  certiorari  after  the  adjournment  of 
the  term,  upon  the  ground  that  the  appel- 
lant failed  himself  to  apply  for  the  writ. 
That  would  be  to  permit  the  appellee  to 
take  advantage  of  the  laches  of  his  adver- 
sary, where  he  unreasonably  relied  upon 
him  to  look  after  and  care  for  his  interests 
in  this  court.  If  in  a  civil  case  a  plaintitT 
(appellee)  should  permit  his  case  to  be  ar- 
gued and  decided  in  this  court  without  hav- 
ing called  our  attention  to  a  defect  in  the 
record,  for  example,  the  careless  or  inad- 
vertent insertion  of  a  material  allegation  in 
his  complaint,  so  that  it  would  appear  he 
has  no  cause  of  action,  and,  by  reason  there- 
of the  judgment  is  arrested  or  the  action 
dismissed,  would  he  be  heard  at  the  next 
term  to  allege  the  defect  and  be  granted 
a  writ  of  certiorari,  so  that  the  case  could 
be  reheard?  The  mere  statement  of  the 
proposition  carries  with  it  its  own  sufficient 
refutation.  How,  then,  can  the  state,  who 
occupies  substantially  the  same  position  in 
this  court  as  the  plaintiff  (appellee)  in  a 
civil  case,  and  is  subject  to  the  same  rules, 
be  allowed  to  do  so,  when  the  indictment, 
ab  certified  to  this  court,  is  defective?  If 
it  is  allowed  in  the  latter  case,  there  is  no 
soimd  reason  why  it  should  not  be  in  the 
former,  unless  there  is  something  in  the 
mere  sovereignty  of  the  state,  or  her  pe- 
culiar prerogative,  which  gives  her  rights 
and  privileges  in  this  court  not  enjoyed  by 
a  citizen:  and  no  such  claim  was  made  by 
our  learned  and  able  attorney  general,  who 
lets  no  point  escape  him,  and  it  is  not  even 
suggested  in  the  opinion  of  the  court.  The 
Supreme  Court  of  the  United  States  has 
ruled  that  the  government,  when  it  comes 
into  the  Federal  courts  to  litigate  with  one 
of  its  citizens,  must  submit  to  the  rules  of 
practice  and  procedure  of  its  courts,  and  its 
rights  and  privileges  at  every  stage  in  the 
trial  of  the  cause  are  substantially  in  every 
respect  the  same  as  those  of  the  citizen, 
and  it  cannot  have  any  superior  advan- 
tages. .  Fink  V.  O'Neil,  106  U.  S.  272,  27 
L.  ed.  196,  1  Sup.  Ct.  Rep.  325;  United 
States  V.  Union  P.  R.  Co.  105  U.  S.  263,  26 
L.  ed.  1021 ;  United  States  v.  Thompson,  93 
U.  S.  686,  23  L.  ed.  982;  Carr  v.  United 
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States,  98  U.  S.  433,  25  L.  ed.  209 ;  Sibhald 
V.  United  States,  12  Pet.  489,  9  L.  ed.  1168. 
When  it  is  conceded,  as  it  must  needs  be, 
that  the  state  and  its  citizens  stand  before 
this  court  on  terms  of  perfect  equality,  and 
that  right  and  justice  under  the  law  must 
be  administered  in  the  same  way  to  each  of 
them,  the  fallacy  of  the  reasoning  by  which 
the  conclusion  of  the  court  is  reached,  and 
its  insufficiency  to  justify  that  conclusion,  is 
clearly  seen,  unless  we  propose  to  overrule 
many  cases  heretofore  decided  in  this  court 
in  which  it  has  been  held  that  parties  must 
be  diligent  in  applying  for  remedial  writs 
for  the  purpose  of  perfecting  the  transcript, 
and  that  an  application  for  a  certiorari, 
upon  the  suggestion  of  a  diminution  of  the 
record,  cannot  be  made  after  the  term  to 
which  the  apptol  is  taken,  and  at  which  the 
case  is  decided,  and  not  even  at  that  term 
unless  it  is  made  before  the  argument  com- 
mences. A  complete  reversal  of  this  wise 
and  safe  rule  is  the  logical  result  of  the  de- 
cision in  this  case,  but  a  consequence  more 
dangerous  in  its  tendency  may  follow,  for 
no  limit  of  time  is  set  by  the  ruling  of  the 
court  for  such  an  application  to  be  made. 
If  it  can  be  made  at  the  first  term  after  the 
one  at  which  the  case  is  decided,  why  not  at 
the  second  term,  and  so  on  without  limit? 
It  will  not  answer  the  arg^ument  to  say  that 
in  the  court  below  the  state  is  represented 
by  one  officer,  the  solicitor,  and  in  this 
court  by  another,  the  attorney  general,  for 
the  duty  of  looking  after  the  interest  of  the 
state  in  the  lower  court,  where  the  tran- 
script is  prepared,  and  from  which  it  is 
transmitted,  devolves  solely  upon  the  solic- 
itor, as  we  have  seen,  unless  he  is  assisted 
by  private  counsel,  as  in  this  case,  or  unless 
he  specially  appoints  some  other  member  of 
the  bar  to  represent  him,  which  appointment 
must  be  made  in  the  manner  pointed  out  by 
this  court.  State  v.  Cameron,  121  N.  C. 
572,  28  S.  E.  139;  State  v.  Clenny,  133  N. 
C.  662,  45  S.  E.  525.  In  the  case  last  cited, 
Montgomery,  J.,  for  the  court,  says:  "The 
solicitor,  as  we  have  said  in  State  v.  Came- 
ron, represents  the  state  in  criminal  prose- 
cutions, and  the  statement  of  the  case  on 
appeal  in  such  cases  should  be  sfubmitted  to 
him  for  acceptance  or  objection."  It  ap- 
pears, therefore,  that  he  is  as  fully  in- 
vested with  plenary  power  and  authority 
in  all  matters  aflecting  the  state's  interests, 
with  the  corresponding  duty  of  taking  care 
of  those  interests,  as  the  attorney  of  a  par- 
ty in  a  civil  case.  If  there  is  a  duty  rest- 
ing  upon  the  latter  to  examine  the  tran- 
script of  the  record  before  it  leaves  the 
hands  of  the  clerk,  the  same  duty  rests  upon 
the  solicitor,  and  the  consequence  to  the 
state  must  be  the  same,  if  this  duty  has  not 
been   performed   in   a   criminal   case,  as   it 
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would  be  to  a  party  in  a  civil  case  if  the 
duty  is  neglected  by  him.  There  is  no  great- 
er obligation  imposed  upon  an  appellant  to 
examine  a  transcript  than  there  is  upon  an 
appellee,  in  so  far  as  the  party  in  default 
may  be  injuriously  affected  in  this  court. 
TThe  same  diligence  is  required  of  the  appel- 
lee as  of  the  appellant  in  discovering  de- 
fects and  having  the  record  perfected.    If 
there  is  an  omission  of  matter  material  to 
his  case,  and  the  appellee  fails  at  the  proper 
time  to  seek  the  remedy  for  supplying  it,  he 
must  suffer  the  consequences,  just  in  the 
same  way  and  in  the  same  degree  as  the 
appellant.     I  must  deny  the  correctness  of 
the   proposition   impliedly   asserted   in   the 
opinion  of  the  court  that  any  positive  legal 
duty  is  devolved  upon  an  appellant  or  an 
appellee  to  see  that  a  true  and  perfect  tran- 
script is  sent  to  this  court,  and  that  his 
failure  to  do  so  will  be  imputed  to  him  as 
a  fraudulent  or  even  a  false  representation 
to  this  court,  if  the  transcript  is  defective, 
or  is  other  than  a  perfect  copy  of  the  record 
below.    He  makes  no  representation  to  this 
court,  but  simply  relies,  as  he  has  a  per- 
fect right  to  do,  upon  the  clerk,  whose  duty 
it  is  to  certify  the  transcript.    The  appel- 
lant's duty  is  fully  performed  when  he  has 
caused  the  case  on  appeal  to  be  settled  and 
filed  with  the  clerk,  and  paid  the  latter  his 
fee  for  sending  up  the  transcript  to  this 
court.    There  his  duty  ends,  and  that  of  the 
clerk  begins,  with  this  possible  qualification, 
if  it  is  a  qualification:     That,  if  the  record, 
as  certified  by  the  clerk,  happens  to  be  de- 
fective, and  the  appellant  fails  to  have  it 
corrected  in  due  time,  so  that  he  loses  in 
this  court,  he  must  bear  the  loss,  just  as 
the  appellant  must  do  if  the  defect  causes 
him  to  be  cast  in  the  suit,  and  he  has  not 
taken  the  proper  means  to  have  it  remedied. 
It  follows  from  what  I  have  already  said 
that  neither  the  defendant's  counsel  nor  the 
solicitor   was  in   the  least  derelict  in  his 
duty,  as  both  had  the  right  if  they  chose  to 
do  so,  to  rely  upon  the  clerk,  who  is  the 
custodian  of  the  record,  and  the  officer  ap- 
pointed by  the  law  for  the  purpose  of  pre- 
paring   and    transmitting    a   perfect    tran- 
script of  it  to  this  court;  and  it  is  not  in- 
frequently the  case  that  counsel  and  the  so- 
licitor thus  rely,  as  they  each  have  a  per- 
fect right  to  do,  upon  the  clerk  to  perform 
his  duty  in  the  premises.    But  if  the  clerk 
fails,  by  mere  inadvertence  or  oversight,  to 
make  a  true  copy,  the  defect  may  be  cured 
by  applying  to  this  court  for  the  proper 
writ  in  apt  time, — ^that  is,  at  the  term  to 
which  the  appeal  is  taken, — and  the  conse- 
quence of  the  failure  to  make  this  applica- 
tion will  fall  upon  him  who  is  prejudiced 
by  it,  and  who  fails  to  take  the  necessary 
steps  to  protect  his  interests.    This  must 
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be  so  in  all  cases.    I  am  not  denying  or 
questioning  the  power  of  this  court  to  cor- 
rect its  own  records  in  order  to  make  them 
speak  the  truth.    That  power  is  fully  con- 
ceded, but  it  is  not  the  one  which  is  being- 
exorcised  in  this  case.    This  court  may  not 
only  amend  its  own  records  at  any  time,, 
but  it  may  supply  any  defects  in  the  tran- 
script sent  to  it  from  the  lower  courts,  by 
issuing  the  proper  remedial  writ,  provided 
it  is  done  upon  seasonable  application  of  a 
party  or  of  its  own  motion  within  the  time 
allotted  by  law.    It  has  been  uniformly  de- 
cided by  the  court  that  an  application  for  a 
writ  of  certiorari  for  the  purpose  of  cor- 
recting a  record  must  be  made  except  in 
rare  cases  before  the  cause  is  submitted  for 
argument    {MoDaniel  v.  Pollock,  87  N.  C. 
503),  and  in  no  case  can  the  writ  issue 
after  the  expiration  of  the  first  term;  and 
especially  is  this  so  when  the  case  has  been 
decided,  and  not  merely  continued,  at  that 
term   (State  v.  Blackburn,  80  N.  G.  477; 
8taU  V.  Harris,  114  N.  C.  830,  19  S.  E.  164: 
State  V.  Rhodes,  112  N.  C.  857,  17  S.  E. 
164).    In  the  cases  cited  it  is  held  that,  if 
a  party  has  good  ground  for  a  certiorari,  he 
must  move  for  it  at  least  before  the  argu- 
ment upon  the  merits;  and,  if  he  fails  to  do 
so,  he  must  abide  the  consequences  of  his 
own  neglect,  although  he  may  be  able  after- 
wards to  show  by  proof  ever  so  conclusive* 
that  there  is  a  material  defect  in  the  record,, 
and  one,  too,  which  would  reverse  the  deci- 
sion of  the  court.    There  must  be  an  end  to 
litigation  somewhere.    No  man  should  be 
permitted  to  prolong  it  by  his  own  neglect, 
and  thus  to  profit  by  his  own  wrong.    But 
I  think  the  precise  question  has  been  de- 
cided by  the  court  in  WiUon  v.  Lineiberger, 
84  N.  C.  836.    In  that  case  the  plaintiff's 
counsel  moved  to  correct  the  record  at  the 
term  next  after  the  case  was  heard  and  de- 
cided, with  the  intention  of  asking  for  a  re- 
hearing.    Smith,  Ch.  J.,  for  the  court,  said: 
"The  motion  is  a  novel  one,  and  without 
precedent  in  the  practice  of  the  court.     If 
the  evidence  shall  change  the  aspect  of  the 
case,  and  make  it  materially  different  from 
what  it  was  when  heard,  we  should  be  re- 
quired, not  to  rehear  and  correct  an  error 
of  law,  but  to  try  a  new  case.    If  there  is 
an  error  in  the  former  decision,  it  must  be 
discovered  in  the  case  then  presented,  with- 
out modification  of  facts."    And  again:   "It 
was   the   duty  of   counsel   to   suggest  the 
diminution  before  the  cause  was  heard,  and 
then  ask  for  this  remedial  process,  not  to 
wait  till  the  decision,  and  then  demand  it. 
It  would  be  productive  of  much  mischief  to 
relax  the  salutary  nUe  which  requires  coun- 
sel to  see  that  their  cause  is  properly  be- 
fore the  court  in  the  record,  and  to  abide 
the  consequences  if  it  is  not."    The  court 
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dfd  not  oonfLae  its  decision  in  that  case  to 
the  particular  character  of  the  amendment 
required,  but  simply  applied  the  general 
principle  that  no  amendment  of  any  kind 
can  be  made  at  a  subsequent  term  so  as  to 
present  a  question  different  from  that  ap- 
pearing in  the  original  record.  The  court 
well  said  chat  it  would  introduce  a  novelty 
into  the  practice  and  procedure  of  the  court, 
which  would  be  productive  of  untold  mis- 
chief and  incalculable  harm. 

When  this  court  has  decided  a  case,  and 
the  opinion  and  judgment  have  been  certi- 
fied to  the  court  below,  its  jurisdiction  with 
respect  to  the  case  is  at  an  end,  at  least 
when  the  court  has  adjourned  for  the  term 
at  which  the  decision  was  made.  The  terms 
of  this  court  are  fixed  by  law  (Ck>nst.  art. 
4,  S  7;  Code,  chap.  24,  §  953;  Acts  1887, 
chap.  49,  p.  100;  Acts  1901,  chap.  660,  p. 
897)  in  the  same  manner  as  are  the  terms 
of  the  superior  court;  and  when,  imder  the 
statute,  this  court  has  finished  the  business 
of  any  one  term,  and  adjourned,  its  juris- 
diction of  a  case  decided  at  that  term 
ceases,  and  it  cannot  again  acquire  jurisdic- 
tion of  it,  except  by  petition  to  rehear  un- 
der the  established  rule  of  the  court,  or  by  a 
new  appeal.  In  discussing  this  question, 
the  court,  in  White  v.  Butcher,  97  N.  C.  7,  2 
8.  E.  59,  says:  "The  remand  arrested 
further  action  here  at  this  point.  .  .  . 
The  practical  result  to  be  secured  was  the 
conveyance  of  the  title  to  the  property,  as 
would  have  been  the  case  here,  had  the  ju- 
risdiction over  the  cause  been  retained. 
But  it  was  no  longer  in  this  court  for  any 
further  order  unless,  perhaps,  the  transmis- 
sion of  the  papers  and  transcript;  but  the 
neglect  to  transmit  them  did  not  retain  the 
cause  itself  after  the  order,  nor  impair  the 
efficiency  of  the  order.''  In  Rufpn  v.  Ear- 
riBon,  91  K.  C.  398,  the  court,  after  stating 
the  general  proposition  that  a  rehearing 
will  not  be  granted  upon  a  summary  mo- 
tion to  modify  a  final  judgment  of  this 
court,  proceeds:  "The  court  has  no  power 
to  amend  or  modify  the  final  decree,  entered 
at  the  last  term,  upon  an  application  like 
this.  After  final  judgment,  the  court  can- 
not disturb  it,  unless  upon  an  application 
to  rehear,  or  for  fraud,  accident,  or  mistake 
alleged  in  an  independent  action,  or,  per- 
haps, in  some  ca^es,  a  party  might  be  re- 
lieved against  a  'judgment,  order,  or  other 
proceeding  taken  against  him  through  his 
mistake,  inadvertence,  surprise,  or  excusable 
neglect,'  within  a  year  after  the  entry  of 
the  same.  .  .  .  This,  of  course,  does  not 
imply  that  the  court  has  not  power  to  cor- 
rect the  entry  of  its  orders,  judgments,  and 
decrees  so  as  to  make  them  conform  to  the 
truth  of  what  the  court  did  in  granting 
them  or  to  set  aside  an  irregular  judgment 
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in  a  proper  case.  The  practical  effect  of 
granting  the  prayer  of  the  petitioners  would 
be  to  give  them  the  benefit  of  a  rehearing 
upon  a  summary  application  to  change  the 
final  decree  at  a  term  of  the  court  subse- 
quent to  that  at  which  it  was  granted.  We 
are  not  aware  of  any  rule  of  procedure  or 
practice  that  warrants  such  action.  The  ap- 
plication must  be  denied,  and  the  petition 
in  this  respect  dismissed."  In  regard  to 
this  subject,  the  court,  in  Cook  v.  Moore, 
100  N.  G.  294,  6  Am.  St.  Eep.  587,  6  S.  E. 
795,  says  in  this  emphatic  language:  "It 
is  not  contended  that  this  court  can  reverse, 
set  aside,  or  modify  in  any  material  respect 
a  regular  final  judgment  at  a  term  thereof 
subsequent  to  that  at  which  it  was  entered. 
It  is  clear  and  well  settled  that  it  has  no 
such  authority,  except  upon  an  application 
to  rehear,  or  because  of  'mistake,  inad- 
vertence, surprise,  or  excusable  neglect,'  as 
may  be  allowed  by  statute."  It  will  not, 
of  course,  be  contended  in  the  case  at  bar 
that  this  court  has  the  power  to  correct  the 
judgment  at  the  last  term  because  of  "mis- 
take, inadvertence,  surprise,  or  excusable 
neglect."  In  Moore  v.  Hinnant,  90  N.  C. 
163,  it  is  said:  "But  the  court  has  not  the 
power  at  a  subsequent  term  to  revoke,  set 
aside,  alter,  or  amend  a  final  judgment  en- 
tered at  a  former  term,  except  upon  appli- 
cation to  rehear,  or  because  of  'mistake,  in- 
advertence, surprise,  or  excusable  neglect'  as 
allowed  by  law.  The  exercise  of  such  a  pow- 
er is  forbidden  by  principle  and  the  over- 
whelming weight  of  authority  if,  indeed, 
there  can  be  any  well-considered  case  found 
that  sustains  it.  .  .  .  It  is  a  fimda- 
mental  principle  of  the  common  law,  as  the 
authorities  ancient  and  modem  show,  that 
the  court  cannot  change  and  modify  its 
final  judgments  at  a  term  subsequent  to 
the  term  at  which  they  were  entered.  Dur- 
ing the  term  the  record  including  the  judg- 
ment is  in  fieri,  and  may  be  amended  or  set 
aside  as  to  the  court  may  seem  proper,  but 
after  the  term  the  power  to  interfere  with 
it  no  longer  exists.  .  .  .  This  court  has 
seldom  had  occasion  to  refer  to  the  subject 
of  the  power  of  a  court  of  record  to  change 
its  judgments  after  the  term  at  which  they 
were  entered  but  it  has  repeatedly  inci- 
dentally recognized  the  doctrine  that  such 
power  does  not  exist."  It  is  also  stated  in 
Moore  v.  Hinnant,  90  N.  C.  163,  that  a 
judgment  regularly  entered,  if  not  er- 
roneous, can  in  no  case  be  altered  at  a  sub- 
sequent term,  otherwise  than  by  a  petition 
to  rehear,  except  for  the  purpose  of  making 
the  record  express  the  intention  of  the  court 
at  that  time,  upon  the  record  as  then  before 
it,  so  thah  it  may  speak  the  truth  as  to  that 
record.  In  that  case,  from  which  I  have 
made  only  a  few  brief  extracts,  Merrimon, 
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J.,  for  the  court,  .goes  fully  into  the  ques- 
tion we  have  under  consideration,  and  de- 
nies the  existence  of  the  power  or  jurisdic- 
tion now  about  to  be  exercised  in  this  case, 
and  concludes  that  it  would  give  rise  to 
universal  distrust,  endless  strife  and  con- 
fusion, and  would  violate  the  cardinal  max- 
im that  it  is  to  the  interest  of  the  state 
that  there  should  be  an  end  to  litigation. 
He  quotes  freely  from  Coke  and  Blackstone, 
And  supports  the  doctrine  by  the  citation  of 
numerous  and  weighty  authorities.  His 
quotation  from  Coke  is  an  apt  one:  ''Dur- 
ing the  terme  wherein  any  judicial  act  is 
•done,  the  record  remaineth  in  the  breast  of 
the  judges  of  the  court  and  in  their  remem- 
brance, and  there/ore  the  roll  is  alterable 
during  that  terme,  as  the  judges  shall  di- 
rect; but  when  the  terme  is  past,  then  the 
record  is  in  the  roll  and  admitteth  no  al- 
teration, averment,  or  proof  to  the  con- 
trarie."  Other  and  numerous  authorities 
in  support  of  the  position  will  be  found  col- 
lected in  Moore  v.  Hinitani,  90  N.  C.  163, 
and  Cook  v.  Moore ^  100  N.  C.  294,  6  Am.  St. 
Rep.  587,  6  S.  E.  795. 

The  case  of  Rice  v.  Minnesota  <€  tf,  W,  R» 
Co.  21  How.  82,  16  L.  ed.  31,  it  seems  to  me, 
is  directly  in  point.  In  that  case  the  record 
upon  which  the  appeal  was  heard  and  de- 
<!ided  failed  to  show  that  there  had  been  a 
final  judgment  in  the  court  below,  which 
was  requited  as  a  basis  of  a  writ  of  error  to 
the  lower  court.  It  was  sought  at  the  term 
next  after  the  decision  by  writ  of  certiorari, 
to  bring  up  and  file  a  new  record,  showing 
that  there  had  been  a  final  judgment,  and 
to  have  the  foimer  judgment  annulled  and 
a  rehearing  granted.  Taney,  Ch.  J.,  for  the 
<sourt  says:  **We  thinlc  the  motion  to  an- 
nul the  judgment  of  the  last  term  and  rein- 
state the  case  cannot  be  granted.  The  suit 
is  a  common-law  action  for  a  trespass  on 
real  property,  and  the  judgment  of  the 
court  below  can  be  brought  here  for  revi- 
sion by  writ  of  error  only.  That  writ  was 
issued  by  the  plaintiff  in  error,  returnable 
to  the  last  term  of  this  court,  and  it 
brought  the  transcript  before  us  at  that 
term.  It  was  judicially  acted  on,  and  de- 
cided by  this  court,  and  when  the  term 
closed,  that  decision  was  final,  so  far  as 
concerned  the  authority  and  jurisdiction  of 
this  court  under  that  writ.  The  writ  was 
functus  Officio,  and,  if  the  parties  desire  to 
bring  the  record  of  the  case  again  before 
this  court,  it  must  be  done  bv  another  writ 
of  error."  He  then  refers  to  the  case  of 
TJie  Palmyra,  12  Wheat.  1,  6  L.  ed.  531, 
which  was  cited  in  support  of  the  petition 
to  rehear,  and  says  that  it  is  not  in  point, 
as  the  appellate  jurisdiction  of  the  Supreme 
Court  in  admiralty  cases  is  quite  different 
from  that  in  cases  at  common  law;  it  being 
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allowable  in  admiralty  cases  to  amend  the 
pleadings  and  take  new  evidence  in  the  Su- 
preme Court,  ''so  as,  in  effect,  to  make  it  a 
different  case  from  that  decided  by  the  court 
below."  In  Sihhald  v.  United  '^States,  12 
Pet.  492,  9  L.  ed.  1169,  the  court  says:  "No 
principle  is  better  settled,  or  of  more  uni- 
versal application,  than  that  no  court  can 
reverse  or  annul  its  own  final  decrees  or 
judgments,  for  errors  of  fact  or  law,  after 
the  term  in  which  they  have  been  rendered, 
unless  for  clerical  mistakes  [in  the  appel- 
late court],  ...  or  to  reinstate  a 
cause  dismissed  by  mistake,  .  .  .  from 
which  it  follows  that  no  change  or  modifica- 
tion can  be  made  which  may  substantially 
vary  or  affect  it  in  any  material  thing." 
The  doctrine  is  very  strongly  stated  by  the 
court  in  Bronson  v.  Schulten,  104  U.  S.  415, 
26  L.  ed.  799,  thus:  "But  it  is  a  rule 
equally  well  established  that,  after  the  term 
has  ended,  all  final  judgments  and  decrees 
of  the  court  pass  beyond  its  control,  unless 
steps  be  taken  during  that  term,  by  motion 
or  otherwise,  to  set  aside,  modify,  or  cor- 
rect them;  and.  if  errors  exist,  they  can 
only  be  corrected  by  such  proceeding  by  a 
writ  of  error  or  appeal  as  may  be  allowed 
in  a  court  which  by  law  can  review  the  de- 
cision. So  strongly  has  this  principle  been 
upheld  by  this  court,  that,  while  realizing 
that  there  is  no  court  which  can  review  its 
decisions,  it  has  invariably  refused  all  ap- 
plications for  rehearing  made  after  the  ad- 
journment of  the  court  for  the  term  at 
which  the  judgment  was  rendered.  And 
this  is  placed  upon  the  ground  that  the  case 
lias  passed  beyond  the  control  of  the  court." 
In  Bank  of  United  States  v.  Moss,  6  How. 
38,  12  L.  ed.  334,  the  court  said:  "The  ac- 
tion was  not  regularly  on  the  docket  at  the 
new  term  in  May  following  [the  one  at 
which  the  judgment  had  been  rendered], 
when  the  court  undertook  to  set  the  judg- 
ment aside.  The  power  of  the  court  over 
the  original  action  itself,  or  its  merits,  un- 
der the  proceedings  then  existing,  had  been 
exhausted, — ended.  .  .  .  This  means  the 
power  to  decide  on  it,  or  to  change  opin- 
ions once  given,  or  to  make  new  decisions 
and  alterations  on  material  points.  A  mere 
error  in  law,  of  any  kind,  supposed  to  have 
been  rendered  in  a  judgment  of  a  court  at 
a  previous  term,  is  never  a  sufficient  justi- 
fication for  revising  and  annulling  it  at  a 
subsequent  term,  in  this  summary  way,  on 
motion.  .  .  .  We  would  not  be  under- 
stood by  this  to  deprive  a  court  at  a  subse- 
quent term  of  power  to  set  right  mere  forms 
in  its  'judgments.  ...  Or  power  to  cor- 
rect misprisions  of  its  clerks.  The  right  to 
correct  any  mere  clerical  errors,  so  as  to 
conform  the  record  to  the  truth,  always  re- 
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A  case  directly  in  point  is  that  of  State 
V.  Duron,  97  Ind.  126,  where  it  appeared 
from  the  record  as  sent  to  the  appellate 
court  that  the  indictment  had  not  been  re- 
turned into  open  court  by  the  grand  jury, 
and  the  judgment  was  arrested.  A  motion 
was  made  for  leave  to  amend  the  record  by 
showing  that  the  indictment  had  been  re- 
turned into  open  court,  and  then  for  a  re- 
hearing of  the  ca^e  upon  the  record  as  thus 
amended.  This  is  like  our  case  in  all  re- 
spects. The  court  said:  "Counsel  for  the 
state  accompany  their  petition  for  a  rehear- 
ing with  a  motion  to  have  the  clerk  of  the 
court  below  certify  to  this  court  certain  por- 
tions of  the  record  alleged  to  be  omitted  in 
the  transcript.  No  objection,  so  far  as  the 
record  before  us  is  concerned,  is  made  to  our 
decision.  The  settled  practice  of  this  court 
forbids  the  correction  of  the  record  after  a 
case  has  been  decided."  So  in  Gamer  v. 
State,  36  Tex.  693,  after  the  judgment  was 
arrested  for  lack  of  an  essential  averment 
in  the  bill,  a  motion  similar  to  the  one  in 
this  case  was  made  and  refused  because  the 
court  had  lost  its  jurisdiction.  In  each  of 
the  following  cases,  a  motion  was  made  at 
a  term  subsequent  to  that  at  which  the 
judgment  of  the  appellate  court  was  en- 
tered to  amend  the  record  and  rehear  the 
<'ase:  In  Cruiser  v.  State,  18  N.  J.  L.  209, 
the  court  says :  ''These,  it  is  true,  are  mere 
mistakes  in  form;  they  are  clerical  errors 
only;  but  I  have  searched  in  vain  for  any 
authority  in  this  court  to  amend,  or  order 
amendment  below,  after  a  writ  of  error  in 
a  criminal  case.  I  cannot  find  a  single  case 
in  which  it  has  been  done."  It  was  said  in 
State  V.  Daugherty,  69  Mo.  104:  "If  the 
record  was  incomplete  or  defective  when  the 
case  was  here  on  a  former  occasion,  diminu- 
tion should  have  been  suggested,  and  a  rule 
obtained  for  sending  up  a  perfect  transcript. 
But  the  party  submitted  his  case  upon  the 
record  filed  in  the  court,  and  the  judgment 
rendered  thereon  is  final,,  and,  whilst  it  re- 
mains unreversed,  it  conclusively  bars  any 
further  proceedings.  If  parties  were  per- 
mitted, after  a  final  judgment  in  this  court, 
to  go  back  to  the  circuit  court,  and  there 
get  an  amended  transcript,  and  bring  the 
case  again  here,  at  their  mere  will  and 
pleasure,  there  would  be  no  final  disposi- 
tion of  cases.'^  So,  in  Fielden  v.  PeoplCy 
128  111.  599,  21  N.  E.  585,  it  waa  said  by 
the  court:  ** Amendments  not  in  afiirmance, 
but  in  derogation,  of  the  judgment,  are  not 
allowed  at  a  term  subsequent  to  that  at 
which  final  judgment  is  rendered."  And 
again  it  is  said:  "This  motion  not  having 
been  made  at  the  same  term  at  which  final 
judgment  was  rendered,  nor  until  the  case 
had  passed  beyond  the  power  of  this  court 
to  stay  by  its  order  the  execution  of  the 
67  L.  it.  A. 


judgment,  clearly  comes  too  late."  A  strong 
case,  and  one  also  directly  in  point,  is  Cory 
V.  State,  65  Ga.  239,  in  which  the  court 
uses  this  language:  *'It  is  said  that  the 
clerk,  in  copying  the  bill  of  indictment, 
made  a  mistake  and  wrote  'with*  when  he 
should  have  written  'without  the  consent  of 
the  owner.'  This  may  or  may  not  be  true. 
It  has  not  been  verified  to  us  in  the  only 
way  it  can  legally  be  done,  by  the  suggestion 
of  a  diminution  of  the  record  on  or  before 
the  calling  of  the  ca«e.  Code,  §  4282,  rule 
9.  Our  only  course  is  to  adhere  to  the  law 
and  to  rule  on  principle.  It  may  sometimes 
work  seeming  injustice.  A  departure  from 
it  would  open  the  floodgates  of  speculation, 
and  unsettle  the  entire  practice  of  the  court. 
In  this  case  any  wrong  done  can  be  but 
temporary:  The  party  can  be  tried  again, 
and,  if  found  guilty  on  the  second  count, 
properly  framed,  he  can  be  punished  ac- 
cording to  law."  See  also  United  Statea  v. 
Adams,  9  Wall.  657,  19  L.  ed.  584;  ChHs- 
topher  V.  Searcy,  12  Bush,  171;  3  Cyc.  Law 
&  Proc.  p.  214,  and  note  16,  where  many 
cases  are  collected. 

The  court,  in  its  opinion,  relies  very 
much  on  the  case  of  Lovett  v.  StatCy  29  Fla. 
384,  16  L.  H.  A.  313,  11  So.  170;  but  the 
case  is  not,  in  my  opinion,  an  authority  for 
its  decision.  In  the  first  place,  the  motion 
in  that  case  for  a  certiorari  for  the  purpose 
of  correcting  the  record  so  that  there  could 
be  a  rehearing  of  the  case  upon  the  amended 
transcript  'was  made  at  the  same  term  at 
wliich  the  case  was  first  heard  and  decided. 
Tliis  is  BuQicient  to  distinguish  it  from  the 
case  at  bar.  The  court  merely  recalled  its 
remittitur  while  the  case  was  as  it  said  in 
its  possession  and  under  its  control,  under 
its  rules  of  practice;  but,  even  in  doing 
that,  it  went  Iieyond  what  this  court  had 
repeatedly  decided  to  be  the  law  in  such 
cases  under  its  rules.  If  the  facts  of  that 
case  were  like  those  of  the  case  we  arc  con- 
sidering,.  and  the  same  point  had  been  pre- 
sented, the  authorities  cited  in  support  of 
the  decision  do  not.  I  think,  sustain  it. 
They  are,  in  the  main,  cases  in  which  the 
courts  asserted  the  right  to  amend  their 
own  records  so  that  they  could  be  made  to 
speak  the  truth.  The  case  of  The  Palmyra, 
12  Wheat.  1,  6  L.  ed.  631,  on  which  that 
court  relied,  was,  as  we  have  already  said, 
a  case  in  admiralty,  and  the  court  gave  its 
decision  in  it  under  the  rules  of  the  admi- 
ralty courts  in  such  cases.  But  these  rules 
do  not  apply  to  cases  at  common  law.  The 
court  in  Lovelt  v.  State,  concedes  the  gen- 
eral doctrine  that,  after  the  appellate  court 
has  sent  down  its  certificate  or  remittitur 
and  adjourned  for  the  term,  it  has  lost  its 
jurisdiction  of  the  case,  but  not  so  if  the 
motion  for  a  certiorari  is  submitted  during 
13 
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the  term  at  whiclf'the  decision  was  made. 
**VVhere  a  case  has  been  heard/*  the  court 
says,  "uTion  its  merits  in  an  appellate  court, 
according  to  its  rules  of  practice,  and  the 
judgment  of  the  court  has  been  correctly 
entered,  and  the  time,  if  any,  allowed  by 
statute  or  its  rules  for  a  rehearing  having 
passed,  and,  no  application  for  a  rehear- 
ing having  been  made,  the  remittitur  issues 
and  is  lodged  in  the  lower  court,  it  may 
well  be  riaid  that  the  appellate  court  has 
lost  its  jurisdiction  of  the  cause,  and  has 
not  power  to  recall  or  reconsider  it.  Un- 
der these  circumstances,  it  has  fairly  and 
duly  exercised  its  appellate  functions  and  ex-, 
hausted  its  powers  as  to  the  cause.  There 
must  be  un  end  of  litigation;  public  policy, 
as  well  as  the  interests  of  individual  liti- 
gants, demands  it;  and  the  rule  just  an- 
nounced is  indispensable  to  such  a  consum- 
mation." The  court  also  says:  "It  is  ap- 
parent that  the  state's  motion  is  made  dur- 
ing the  term  of  court  at  which  the  judg- 
ment which  it  is  sought  to  have  revoked 
was  pronounced  and  entered,  and  it  is  a  gen- 
eral rule  of  the  common  law  that  courts 
have  power  either  to  modify  or  vacate  their 
judgments  and  decrees  during  the  term  at 
which  they  were  rendered,  or  while  they  are 
in  fieri"  Even  in  that  case  the  court  relied 
largely  upon  decisions  in  civil  cases  in  which 
the  error  or  mistake  occurred  in  the  appellate 
court.  The  case  of  The  Palmyra,  which  waw 
also  cited  bv  the  court,  and  much  relied  on 
in  support  of  its  decision,  has  been  fully  ex- 
plained, and  shown  not  to  be  an  authority 
in  support  of  the  couH's  ruling. 

No  suggestion  of  fraud  upon  the  court 
has  been  made  in  this  case.  Indeed,  the  at- 
torney general  admitted  there  was  no  fraud, 
but  a  mere  inadvertence  of  the  clerk  in 
copying  the  indictment. 

My  conclusion  is  that,  on  principle  and 
authority,  the  court  is  without  jurisdiction 
to  grant  the  relief  prayed  for  by  the  state. 
The  decision  of  the  court,  in  my  opinion,  is 
in  conflict  with  those  cases  in  which  it  is 
held  that  a  petition  to  rehear  will  not  be 
entertained  in  a  criminal  case,  and  further 
establishes  a  new  doctrine, — ^that  a  crim- 
inal case  cannot  only  be  reheard  in  this 
court,  but  that  the  record  may  l)e  amended 
for  the  purpose  of  a  rehearing.  The  reme- 
dy of  the  state  is  to  send  another  bill.  To 
a  new  indictment  the  plea  of  former  convic- 
tion cannot  avail  the  defendant,  though  some 
doubt  as  to  this  seems  to  have  been  enter- 
tained in  the  court  below.  In  order  to  sus- 
tain the  plea  of  former  acquittal  or  former 
conviction,  it  must  appear  that  the  former 
judgment  "still  remains  in  full  force  and 
efTect,  and  not  in  the  least  re\  ersed  or  made 
void."     State  v.  Williams,  94  N.  C.  891. 

It  is  said  in  the  opinion  that  by  article 
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4,  S  8,  of  the  Constitution,  this  court  may 
issue  remedial  writs  necessary  for  a  general 
supervision  and  control  of  the  inferior 
courts.  This  is  admitted,  but  it  does  not 
follow  by  any  means  that  they  may  be  is- 
sued contrary  to  the  well-established  course 
and  practice  of  the  court.  In  the  two  cases 
cited  by  the  court  as  illustrations  of  the 
proper  exercise  of  this  power,  namely,  E^ 
parte  Biggs,  64  N.  C.  202,  and  State  v.  Jef- 
ferson, 66  N.  C.  311,  the  writs  were  applied 
for  in  apt  time,  and  issued  regularly  and  in 
strict  accordance  with  the  well  settled  rules 
of  procedure  in  this  court.  Again,  the  court 
says  that  "mistakes  of  this  court  or  of  its- 
clerk,  not  mistakes  of  law,  but  of  fact,  have 
been  often  corrected  after  the  mandate  has 
gone  down,  and  even  at  subsequent  terms" 
and  numerous  cases  arc  cited  to  sustain  the 
proposition.  Citations  are  not  necessary 
for  that  ])urpose.  The  proposition  is  also- 
admitted,  but  the  deduction  made  from  it 
by  the  court  I  do  not  think  is  either  logical 
or  warranted.  The  citation  from  Tidd's 
Practice  is,  I  think,  a  complete  refutation 
of  it.  The  correction,  as  Mr.  Tidd  said, 
must  be  made  in  the  same  court  where  the 
mistake  occurred.  All  the  authorities  cited 
by  the  court  in  this  connection  simply  re- 
fer to  tho  familiar  principle  that  a  court 
may  correct  its  own  records  so  as  to  make 
them  speak  the  truth.  I  venture  to  assert, 
with  all  deference,  that  there  is  not  a  single 
authority  cited  by  the  court  which,  when 
properly  considered  and  restricted  to  its  pe- 
culiar facts,  sustains  its  conclusion,  or 
which  conflicts  with  the  numerous  cases  de- 
cided by  this  court,  and  which  I  have  al- 
ready cited  in  support  of  the  view  I  have 
taken  of  this  case.  My  deliberate  convic- 
tion is  that  the  ruling  of  the  court  intro- 
duces a  new  and  dangerous  precedent  into 
its  practice  and  procedure,  and  unsettles 
those  decisions  in  which  the  right  to  rehear 
in  criminal  cases  is  said  not  to  exist. 

The  motion  of  the  state,  in  my  opinion,- 
should  be  denied. 

Douglas,  J.,  dissenting: 

I  fully  concur  in  the  able  dissenting  opin- 
ion of  Justice  Walker  which  leaves  but  lit- 
tle for  me  to  say;  but  there  are  some  parts- 
of  the  opinion  of  the  court  on  which  I  will 
briefly  comment. 

The  court  says:     "We  are  not  asked  to- 
reverse  our  judgment,  but  to  correct  an  er- 
ror of  fact."     I  do  not  so  understand  it.   In 
the  first  place,  we  have  no  power  at  any  time- 
to  correct  a  fact  found  in  the  court  below, 
and,  even  if  we  giv.e  the  clerk  of  the  court 
below  any  opportunity  to  correct  the  record 
sent  up  by  him,  it  would  do  the  state  no* 
good,  as  long  as  our  judgment  remains,  ar- 
resting the  judgment  in  the  court  below^ 
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which  in  this  case  would  be  equivalent  to 
granting  the  defendant  a  new  trial,  as  a 
new  bill  of  indictment  could  have  been  sent 
against  him.  The  motion  of  the  attorney 
general  to  correct  the  "error  of  fact"  is 
simply  preliminary  to  his  further  motion 
to  rehear  the  case  on  the  record  as  so 
amended.  If  the  attorney  general  had  sim- 
ply asked  to  have  the  error  of  fact  cor- 
rected in  the  record,  without  disturbing  our 
judgment,  I  would  not  have  dissented  so 
strenuously.  But  when  he  asks  us,  after 
the  expiration  of  the  term  at  which  the 
defendant  has  been  granted  an  arrest  of 
judgment,  to  take  him  back,  reverse  our 
judgment  and  hang  him  under  an  old. sen- 
tence legally  set  aside  at  a  former  term,  I 
must  emphatically  dissent.  It  is  true,  up- 
on the  i^hearing  of  the  case*  this  court 
granted  the  defendant  another  new  trial 
upon  a  different  ground,  but  that  does 
not  cure  the  invalidity  in  the  rehearing 
itself.  Suppose  that  the  prisoner  had  been 
again  tried  and  acquitted  upon  a  new  bill 
pending  the  rehearing,  and  upon  the  re- 
hearing this  court  had  found  no  other 
ground  of  error;  would  it  have  been  our 
duty  to  have  aihrmed  the  judgment  and 
sentence  of  death?  Tliis  would  have  been  a 
greater  violation  of  the  letter  of  the  law 
than  the  execution  of  Sir  Walter  Kaleigh, 


who  was  executed  fifteen  years  after  sen- 
tence, upon  a  judgment  which  had,  how- 
ever, never  been  formally  reversed.  The 
opinion  does  not  call  it  a  rehearing,  but 
what  else  is  it?  Taking  the  facts  as  they 
are,  what  other  name  can  we  apply  to  it? 
The  case  is  taken  back  and  reconsidered, 
and  a  new  judgment  rendered.  I  do  not 
mean  to  say  that  this  case  could  properly 
be  reheard.  On  the  contrary,  not  a  single 
requisite  exists  for  a  rehearing,  even  if 
this  court  had  not  decided  in  State  v.  Coun- 
cil, 129  X.  C.  511,  39  S.  E.  814,  that  peti- 
tions to  rehear  are  not  allowable  in  crimi- 
nal actions.  It  may  be  asked  why,  having 
dissented  in  CounciVs  Case,  I  should  also 
dissent  in  the  case  at  bar,  which  practically 
overrules  every  principle  imderlying  the 
decision  in  Council^s  Case,  I  do  so  for  the 
sufficient  reason  that,  even  admitting,  that 
the  state  is  entitled  to  a  rehearing  it 
has  complied  with  none  of  the  requisites 
prescribed  by  the  rules  of  this  court.  More- 
over the  opinion  of  the  court  cites  Council's 
Case  with  approval,  and  it  is  impossible 
for  both  decisions  to  be  right  under  the 
same  system  of  jurisprudence.  If  M'e  can- 
not rehear  a  case  to  do  justice  to  the 
prisoner  by  correcting  our  own  error,  we 
surely  cannot'  rehear  it  simply  to  hang 
him. 
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R.  L.  BROWN  et  al.,  Appts., 
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A]ViEKICAN  FREEHOLD  LAND  MORT- 
GAGE COMPANY  OF  LONDON,  Lim- 
ited, et  al. 
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1.  Statements  that  loan  aarents  are  in- 
attentl-ve  and  Deglectful,  and  have  been 
guilty  of  fraudulent  conduct,  for  which  their 
principal  has  taken  the  business  from  them, 
and  that  they  are  insolvent,  made  for  the 
purpose  of  breaking  them  up  in  business  and 
securing  their  custom,  give  them  a  right  of 
action  for  the  injuries  thereby  inflicted  upon 
them. 

2.  The  one-year  utatnte  of  UmitationB 
doea  not  apply  to  a  cause  of  action  for 
breaking  one  up  in  business,  and  driving 
him  therefrom  by  the  use  of  false  and  mali- 
cious statements. 

(May  23.  1904.) 


QUESTIONS  certified  by  the  Court  of 
Civil  Appeals  for  the  Third  Supreme 
Judicial  District,  which  arose  upon  an  ap- 
peal by  plaintiffs  from  a  judgment  of  the 
District  Court  for  McLennan  County  in 
favor  of  defendants,  in  an  action  brought  to 
recover  damages  for  wrongful  acts  done  by 
defendants  for  the  purpose  of  breaking 
plaintiffs  up  in  business^  Anstoers  favorable 
to  plaintiffs  returned. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Fiset,  Miller,  A  MoClendon, 
for  appellants: 

The  petition  was  good. 

Haldeman  v.  Martin,  10  Pa.  369;  Van 
Horn  V.  Van  Horn,  62  N.  J.  L.  284,  10  L.  R. 
A.  184,  20  Atl.  485,  63  N.  J.  L.  514,  21  Atl. 
1069,  56  N.  J.  L.  318,  28  Atl.  669;  Webb  v. 
Drake,  52  La.  Ann.  290,  26  So.  791 ;  Olive  v. 
Van  Patten,  7  Tex.  Civ.  App.  630,  26  S.  W. 
428;    Randolph  v.  Junker,  1  Tex.  Civ.  App. 


Note. — As   to   combinations   or   boycotts   by    ply  Asso.  38  L.  R.  A.  194  ;  Doremus  v.  Hennessy, 


dealers  or  persons  engaged  in  business  to  injure 
rivals,  see,  in  this  series,  Jackson  v.  Stanfleld, 
23  L.  R.  A.  588 ;  Brewster  v.  C.  Miller's  Sons 
Co.  38  L.  R.  A.  505  ;  Hartnett  v.  Plumber's  Sup- 
67  L.  R.  A. 


43  L.  R.  A.  797 ;  Boutwell  v.  Marr,  43  L.  R.  A. 
803 ;  Gatzow  v.  Buening,  49  L.  R.  A.  475 ;  and 
State  ex  rel.  Durner  v.  Huegin,  62  L.  R.  A.  700. 
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620,  21  S.  W.  551 ;  International  d  G,  N.  R. 
Co.  V.  Greenwoody  2  Tex.  Civ.  App.  79,  21  S. 
W.  659;  Wildee  v.  McKee,  111  Pa.  335,  56 
Am.  Rep.  271,  2  Atl.  108;  State  v.  Hickling, 
41  N.  J.  L.  208,  32  Am.  Rep.  198 ;  Rourke  v. 
Elk  Drug  Co,  75  App.  Div.  146,  77  N.  Y. 
Supp.  373 :  Hood  v.  Palm,  8  Pa.  237 ;  Riding 
V.  Smith,  L.  R.  1  £xch.  Div.  91 ;  Gregory  v. 
Brunatoicky  6  Mann.  &  G.  205;  2  Hilliard, 
Torts,  444,  658;  Townshend,  Slander  & 
Libel,  4th  ed.  §  118,  note  3. 

Proof  of  a  conspiracy  was  not  necessary 
to  justify  a  recovery. 

Dodge  v.  Bradatreet,  69  How.  Pr.  104; 
Buffalo  Lubricating  Oil  Go,  v.  Standard  Oil 
Co,  42  Him,  153,  106  N.  Y.  669,  12  N.  E. 
825;  Morton  v.  Metropolitan  L.  Ins.  Co.  34 
Hun,  366,  103  N.  Y.  645;  Lafitte  v.  New  Or- 
leans City  d  Lake  R.  Co.  43  La.  Ann.  34, 
12  L.  R.  A.  338,  8  So.  701 ;  Delz  v.  Winfree, 
80  Tex.  400,  26  Am.  St.  Rep.  755,  16  S.  W. 
Ill;  Van  Horn  v.  Van  Horn,  62  N.  J.  L. 
284,  10  L.  R.  A.  184,  20  Atl.  485;  Booker  v. 
Puyear,  27  Neb.  340,  43  N.  W.  136;  Rourke 
V.  Elk  Drug  Co.  75  App.  Div.  146,  77  N.  Y. 
Supp.  373;  Jones  v.  Baker,  7  Cow.  446;  Buf- 
falo Lubricating  Oil  Co.  v.  Everest,  30  Hun, 
688;  Reed  v.  Home  Sav.  Bank,  130  Mass. 
443,  39  Am.  Rep.  468 ;  Western  News  Co.  v. 
Wilmarth,  33  Kan.  510,  6  Pac.  786;  Hind- 
man  v.  First  Nat.  Bank.  48  L.  R.  A.  210, 
39  C.  C.  A.  17,  98  Fed.  662;  Casey  v.  Cin- 
cinnati Typographical  Union  No.  S,  12  L. 
R.  A.  196,  note,  45  Fed.  135. 

The  court  erred  in  limiting  plaintiffs'  re- 
covery to  damages  to  their  business.  Injury 
to  their  reputation  might  also  be  recovered. 

Raymond  v.  Yarrington,  96  Tex.  443,  62 
L.  R.  A.  962,  97  Am.  St.  Rep.  914,  72  S.  W. 
580,  73  S.  W.  800 :  Jenkins  v.  Pennsylvania 
R.  Co.  67  N.  J.  L.  331,  57  L.  R.  A.  309,  51 
Atl.  705;  Harrison  v.  Adamson,  86  Iowa, 
693,  63  N.  W.  334;  Washburn  v.  Oilman, 
64  Me.  163,  18  Am.  Rep.  246;  Phillips  v. 
Phillips,  34  N.  J.  L.  208;  Chicago  d  N.  TV. 
R.  Co.  V.  Hoag,  90  111.  339;  Learned  v. 
Castle,  78  Cal.  454,  21  Pac.  13,  18  Pac.  872 ; 
Gunter  v.  Astor,  4  J.B.Moore,  12;  Riding  v. 
Smith,  L.  R.  1  Exch.  Div.  91;  Walker  v. 
San  Antonio  Light  Pub.  Co.  30  Tex.  Civ. 
App.  165,  70  S.  W.  555;  Bank  of  Commerce 
V.  Goos,  39  Neb.  437,  23  L.  R.  A.  190,  58  N. 
W.  84;  Schaffncr  v.  Ehrman,  139  III.  109, 
16  L.  R.  A.  134,  32  Am.  St.  Rep.  192,  28  N. 
E.  917 ;  McDuff  v.  Detroit  Evening  Journal 
Co.  84  Mich.  1,  22  Am.  St.  Rep.  675,  47  N. 
W.  671. 

A  person  has  a  right,  under  the  law,  as 
between  himself  and  other  persons,  to  pur- 
sue his  calling  or  business  without  interfer- 
ence or  obstruction  from  others,  and  an  in- 
fringement of  this  right  by  others  is  an  il- 
legal act. 

Raymond  v.  Yarrington,  96  Tex.  443,  62 
67  L.  R.  A. 


L.  R.  A.  962,  97  Am.  St  Rep.  914,  72  S.  W. 
680,  73  S.  W.  803;  Read  v.  Friendly  Soc.  of 
Operative  Stonemasons  [1902],  2  K.  B.  88, 
732;  Olive  v.  Van  Patten,  7  Tex.  Civ.  App. 
630,  25  S.  W.  428 ;  International  d  G.  N.  H. 
Co.  V.  Greenwood,  2  Tex.  Civ.  App.  80,  21  S. 
W.  559;  Plant  v.  Woods,  176  Mass.  492, 
51  L.  R.  A.  339,  79  Am.  St.  Rep.  330,  67  N. 
E.  1011;  Van  Horn  v.  Van  Horn,  52  N.  J. 
L.  284,  10  L.  R.  A.  184,  20  Atl.  485,  53  N.  J. 
L.  614,  21  Atl.  1069,  56  N.  J.  L.  318,  28  Atl. 
669. 

To  sustain  this  case,  it  is  not  necessary 
to  prove  that  the  means  employed  were  un- 
lawful. The  case,  both  as  to  pleadings  and 
evidence,  is  one  upon  both  theories  of  con- 
spiracy. 

Riding  y.^Smith,  L.  R.  1  Exch.  Div.  91: 
Rourke  v.  Elk  Drug  Co.  75  App. 'Div.  145. 
77  N.  Y.  Supp.  373;  Morasse  v.  Brochu,  151 
Mass.  567,  8  L.  R.  A.  624,  21  Am,  St.  Rep. 
474,  25  N.  E.  74;  Gregory  v.  Brunsujick,  6 
Mann.  &  G.  205;  Wildee  v.  McKee,  111  Pa. 
335,  56  Am.  Rep.  271,  2  Atl.   108;  Webb's 
Pollock,  Torts,  p.  406;  Townshend,  Slander 
&  Libel,  4th  ed.   §   118,  note  3;   Keeble  v. 
Hickeringill,  11  East,  673,  note;  Carrington 
V.  Taylor,  11  East,  571;  Gunter  v.  Astor,  4 
J.   B.   Moore,    12;    Tarleton   v.    M'Gawley, 
Peake  N.  J.  Add.  Cas.  207 ;  Dreux  v.  Dotnec, 
18  Cal.  83;  Davenport  v.  Lynch,  61  N.  C. 
(6  Jones,  L.)    545;    Smith  v.  Nippert,  76 
Wis.  86,  20  Am.  St.  Rep.  26,  44  N.  W.  846 ; 
Phelps  V.  Goddard,  1  Tyler  (Vt.)  60,  4  Am. 
Dec.   720;    Raleigh  v.    Cook,   60  Tex.   438: 
Carew  v.  Rutherford,  106  Mass.   1,  8  Am. 
Rop.  287;  Jones  v.  Baker,  7  Cow.  446;  Old 
Dominion  S.  S.  Co,  v.  McKenna,  30  Fed. 
48;  Farmers'  Loan  d  T.  Co.  v.  Northern  P. 
R.  Co.  25  L.  R.  A.  414,  note,  4  Inters.  Com. 
Rep.  744,  note,  60  Fed.  803;  Sherry  v.  Per- 
kins, 147  Mass.  212,  9  Am.  St.  Rep.  689,  17 
N.  E.  307 ;  Mapstrick  v.  Ramge,  9  Neb.  390, 
31  Am.  Rep.  415,  2  N.  W.  739;  Casey  v.  Cin- 
cinnati Typographical  Union  No.  S,  12  I*. 
R.  A.  193,  45  Fed.  135;  Luoke  v.  Clothing 
Cutters*  d  T.  Assembly  No.  1501,  K.  of  L, 
77  Md.  396,  19  L.  R.  A.  408,  39  Am.  St.  Rep. 
421,  20  Atl.  505:  Ryan  v.  Burger  d  H.  Bretc- 
ing  Co.  37  N.  Y.  S.  R.  287,  13  N.  Y.  Supp. 
660;  Buffalo  Lubricating  Oil  Co.v. Standard 
Oil  Co.  106  N.  Y.  669,  12  N.  E.  825;  Dueber 
WatchCasc  Mfg.  Co.  v.  E.  Howard  Watch 
d  Clock  Co.   3  Misc.  582,  24  N.  Y.  Supp. 
647;    Hood  v.   Palm,  8   Pa.  237;    Webb   v. 
Drake.  52  La.  Ann.  290,  26  So.  791 ;  Gore  v. 
Condon,  87  Md.  368,  40  L.  R.  A.  382,  67 
Am.  St.  Rep.  362,  39  Atl.  1042;  Doremus  v. 
Hennessy,  62  111.  App.  391 ;  Chipley  v.  A  t- 
kinson,  23  Fla,  206,  11  Am.  St,  Rep.  367.   1 
So.  934,  35  Alb.  L.  J.  224. 

A  suit  on  a  conspiracy  carried  out  by 
illegal  means  sets  up  a  distinct  cause  of 
action.  The  means  employed  may  each  give 
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rise  to  separate  suits,  but,  if  they  are  steps 
towards  a  consummated  or  a  completed  plan 
or  scheme  to  injure,  the  injured  party  may 
ignore  the  separate  causes  of  action,  and  sue 
for  his  entire  damages  caused  by  all  the  dif- 
ferent illegal  acts. 

Northern  P.  R.  Co.  v.  Kindred,  3  Mc- 
Crary,  627,  14  Fed.  81 ;  Bingham  v.  LipmaUy 
W.  &  Co.  40  Or.  363,  67  Pac.  98 ;  Oliver  v. 
Perkins,  92  Mich.  319,  52  N.  W.  609;  Rice 
V.  Coolidge,  121  Mass.  393,  23  Am.  Hep. 
279;  Dodge  v.  Bradatreet,  59  How.  Pr.  104; 
State  Y.  Howard,  129  N.  C.  667,  40  S.  E.  71 ; 
Haldeman  v.  Martin,  10  Pa.  369;  State  v. 
Hickling,  41  N.  J.  L.  208,  32  Am-  Rep.  198 ; 
Van  Horn  v.  Van  Horn,  56  N.  J.  L.  318,  28 
Atl.  669;  Murray  v.  McGarigle,  69  Wis. 
483,  34  N.  W.  628;  Jones  v.  Morrison,  31 
Minn.  140,  16  N.  W.  857;  United  States  v. 
Greene,  115  Fed.  350. 

Loss  of  business  is  the  natural  and 
proximate  result  of  false  statements  circu- 
lated to  the  injury  of  the  party  in  business, 
and  which  are  calculated  to  frighten  off  his 
customers. 

International  d  G.  A'.  R.  Co,  v.  Green- 
wood, 2  Tex.  Civ.  App.  80,  21  S.  W.  569; 
Delz  V.  Winfree,  80  Tex.  400,  26  Am.  St. 
Rep.  755,  16  S.  W.  Ill ;  Olive  v.  Van  Patten, 
7  Tex.  Civ.  App.  630,  25  S.  W.  428;  Van 
Horn  V,  Van  Horn,  52  N.  J.  L.  284,  10  L.  R. 
A.  184,  20  Atl.  486,  53  N.  J.  L.  514,  21  Atl. 
1069,  56  N.  J.  L.  318,  28  Atl.  669;  Texas 
d  P.  jB.  Co.  v.  Durrett,  57  Tex.  48;  San 
Antonio  d  A.  R.  Co.  v.  Gwynn,  4  Tex.  App. 
Civ.  Cas.  (Willson)  p.  338. 
•  It  is  not  necessary  to  prove  an  express 
agreement  between  coconspirators.  Such 
cases  necessarily  are  established  upon  cir- 
cumstances. 

TJniied  States  v.  Wrape,  Fed.  Cas.  No. 
16,767;  Patnode  v.  Westenhaver,  114  Wis. 
460,  90  N.  W.  472 ;  Davis  v.  Johnson,  42  C. 
C.  A.  Ill,  101  Fed.  952;  Horton  v.  Lee,  106 
Wis.  439,  82  N.  W.  360;  4  Enc.  PI.  &  Pr. 
p.  707 ;  Page  v.  Clashing,  38  Me.  523 ;  Jemi- 
gan  v.  Wainer,  12  Tex.  193;  Gardner  v. 
Preston,  2  Day,  205,"  2  Am.  Dec.  91 ;  Red- 
ding V.  WHght,  49  Minn.  322,  51  X.  W. 
1056;  Jones  v.  Baker,  7  Cow.  445. 

Messrs.  Gaao,  Gano,  Sc  Gaao  and 
Sleeper  Sc  Kendall  for  appellees. 


L,  J.,  delivered  the  opinion  of  the 
court: 

The  court  of  civil  appeals  of  the  third  dis- 
trict has  submitted  the  following  statement 
and  questions  in  the  above  cause: 

"R,  L.  Brown  and  J.  Gordon  Brown  sued 
the  American  Freehold'  Land  Mortgage  Com- 
pany of  London,  Limited,  R.  B.  King,  and 
T.  Mallinson  to  recover  $150,000  damages. 
The  trial  resulted  in  a  verdict  and  judgment 
for  the  plaintiffs  for  $100,  and  they  have  ap- 
07  L.  R.  A. 


pealed.  The  appellees  have  filed  cross  as- 
signments,  and  having  reached  the  conclu- 
sion that  appellants'  brief  points  out  reversi- 
ble error,  we  desire  to  certify  to  the  supreme 
court  certain  questions  presented  by  the 
cross  assignments,  which  questions  are  ma- 
terial to  the  rights  of  the  parties  and  to  a 
proper  disposition  of  the  case. 

"Tlie  plaintiff's  original  petition  was  filed 
June  27,  1901,  and  the  amended  petition, 
on  which  the  plaintiffs  went  to  trial,  was 
filed  February  23,  1903.  The  latter  peti- 
tion reads  as  follows: 

"[From  the  petition  certified  we  condense 
the  allegations  which  we  deem  necessary  to 
answer  the  questions  submitted  as  follows: 
After  making  the  formal  allegations  of  the 
parties,  their  residences,  etc.,  the  petition 
alleges,  in  substance,  that  R.  L.  Brown  and 
J.  G.  Brown,  under  the  firm  name  of  Brown 
Brothers,  had  established  at  Austin  and  at 
the  city  of  Waco  a  business  ajs  loan  agents, 
which  transacted  business  throughout  the 
state,  and  had,  from  1888  to  the  year  1898, 
conducted  the  business  of  lending  money  on 
behalf  of  foreign  corporations,  receiving  for 
their  services  a  per  cent  of  the  annual  in- 
terest as  it  accrued  upon  the  loans  made; 
that  the  plaintiffs  had  established  a  good 
reputation  as  business  men  for  honesty, 
promptness,  and  reliability,  and  as  men  who 
could  command  money  for  lending  to  those 
who  might  apply  to  them  to  borrow,  and,  in 
the  transaction  of  the  business  of  loan 
.agents,  had  established  business  relations 
with  many  people  in  Texas  who  were  bor- 
rowers of  money,  who  had  confidence  in 
plaintiffs  and  would  have  continued  to  do 
business  with  them,  except  for  the  inter- 
ference of  defendants.  Plaintiffs  allege  that 
they  were  appointed  agents  of  the  American 
Freehold  Land  Mortgage  Company  of  Lon- 
don, Limited,  hereafter  called  the  ''defend- 
ant company,"  in  the  year  1888,  and  con- 
tinued to  transact  business  as  such  agents 
for  that  company  until  the  year  1898,  dur- 
ing which  time  a  profitable  business  was 
done  for  the  said  defendant  company  from 
which  the  plaintiffs  received  annually 
$8,000.  The  petition  alleges  that  the  plain- 
tiffs were  at  the  same  time  agents  for  the 
English  &  Scottish  Land  Mortgage  &  Invest- 
ment Company,  Limited,  a  foreign  corpora- 
tion, which  business  was  satisfactory  to  the 
said  corporation,  and  was  profitable  to  it 
and  plaintiffs,  until  said  English  &  Scot- 
tish Company  was  induced  by  the  false  rep- 
resentations of  defendants  to  take  the  busi- 
ness from  plaintiffs.  It  is  alleged  that  in 
the  year  1898  the  defendant  company  de- 
termined to  change  the  manner  of  doing 
business  in  Texas,  so  as  to  pay  salaries  in- 
stead of  commissions,  as  it  had  done  with 
the  plaintiffs,  and  determined  that  it  would 
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secure  for  itself  the  agency  for  the  English 
&  Scottish  Land  Mortgage  &  Investment 
Company,  Limited,  which  the  plaintiffs  then 
had  and  would  have  continued  to  hold,  but 
for  the  wrongful  acts  of  the  defendants.  It 
is  alleged  that  by  reason  of  the  transactions 
which  the  plaintififs  had  carried  on  as  agents, 
lending  money  for  the  said  two  corporations, 
as  well  as  for  others,  they  had  established 
a  valuable  business,  having  loaned  money  to 
many  persons,  which  loans  were  about  to 
mature,  and  said  persons  would  require  to 
renew  the  loans  or  to  borrow  money  to  pay 
them;  that  plaintifTs  would  have  been  able 
to  control  that  business  as  agents  of  other 
companies,  after  the  agencies  for  the  said 
two  companies  had  been  taken  from  them, 
and.  to  prevent  this  and  to  secure  the  plain- 
tiffs' business  for  themselves,  the  defend- 
ants, the  said  defendant  company,  R.  B. 
King,  and  T.  Mallinson,  who  are  alleged  to 
be  agents  of  defendant  company,  fraudulent- 
ly and  maliciously  combined,  confederated, 
and  conspired  together  for  the  purpose  of 
weakening  and  destroying  plaintiffs'  busi- 
ness influence,  financial  credit,  and  stand- 
ing, to  break  them  up  and  run  them  out  of 
business,  and,  for  the  purpose  of  causing 
the  English  &  Scottish  Company  to  trans- 
fer its  business  to  the  defendant  company, 
the  defendants  made  certain  faUe  and  ma- 
licious representations  to  the  said  English 
&  Scottish  Company  as  to  the  management 
of  its  business  by  the  plaintiffs,  which 
caused  the  said  last-named  company  to  take 
the  business  agency  in  Texas  from  the  plain- 
tiffs, and  that  by  means  of  the  fraudulent 
combination,  and  their  acts  done  and  per- 
formed, alleged  specifically  in  the  petition, 
the  said  defendants  succeeded  in  preventing 
the  plaintiffs  from  continuing  their  busi- 
ness with  a  large  number  of  their  clients, 
who  needed  to  borrow  money  and  whose 
loans  in  the  other  companies  were  matur- 
ing; and,  by  the  fraudulent  and  false  rep- 
resentations in  manner  alleged  in  the  peti- 
tion, defendants  prevented  the  said  persons 
from  making  application  to  the  plaintiffs 
for  such  loans,  and  succeeded  in  causing 
the  English  &  Scottish  Company  to  take  its 
business  from  the  plaintiffs,  and  thereby 
weakened  and  in  a  large  measure  destroyed 
the  business  of  the  plaintiffs.  It  is  ^.lleged 
in  the  petition  that  the  defendants  for  the 
wicked,  malicious,  and  fraudulent  purpose 
before  charged,  circulated  and  published  re- 
ports and  statements  to  the  effect  that  the 
plaintiffs  were  insolvent  and  unable  to  ac- 
commodate their  customers  who  might  ap- 
ply for  loans  and  by  the  various  methods 
alleged  interfered  and  prevented  many  per- 
sons from  applvlng  to  the  plaintiffs  for 
loans,  also  by  such  means  and  b}^  such  false 
and  fraudulent  representations  prevente<f 
G7  L.  K.  A. 


the  plaintiffs  from  acquiring  agencies  for 
other  companies  which  otherwise  they  could 
have  done,  so  as  to  enable  them  to  furnish 
money  to  those  persons  who  applied  to  them 
for  loans.  The  petition  alleges  that  the 
business  of  the  agency  made  a  return  annu- 
ally of  $15,000  profits,  and  would  have  con- 
tinued for  many  years  to  produce  that 
amount,  if  it  had  not  been  for  the  wrongful 
and  malicious  acts  done  and  performed  by 
the  defendants,  but  that  by  their  interfer- 
ence ^vith  plaintiffs'  business,  and  the  cir- 
culation and  publication  of  false  and  fraud- 
ulent statements  with  reference  to  their 
honesty,  their  business  integrity,  and  sol- 
vency, the  plaintiffs  were  damaged  in  the 
sum  of  $150,000.  The  petition  alleges  with 
great  paiticularity  and  in  detail  the  many 
acts,  statements,  and  publications  done  and 
performed  by  the  defendants  for  the  pur- 
pose of  accomplishing  the  conspiracy  charged 
against  them,  which  it  is  unnecessary  for 
us  to  set  out.  This  statement  of  the  con- 
tents of  the  petition  will  be  a  sufficient 
basis  for  the  answer  to  the  questions  here- 
inafter copied.]  The  trial  court  sustained 
exceptions  to  the  sixth,  seventh,  and  twen- 
ty-third paragraphs  of  the  petition,  over- 
ruled other  exceptions,  and  held  that  the 
petition  stated  a  cause  of  action  upon  a 
conspiracy  to  injure  the  plaintiffs  in  their 
business  and  submitted  the  case  to  the  jury 
upon  that  issue. 

** Appellees'  first  cross  assignment  of  error 
complains  of  the  action  of  the' court  below 
in  overruling  their  special  exception  No.  23, 
which  exception  was  both  general  and  spe- 
cial, and  challenged  the  petition,  for  the 
reason,  among  others,  that  it  showed  no 
cause  of  action  against  the  defendants. 
Under  the  assignment  referred  to,  appellees 
contend  that  when  the  object  of  a  con- 
spiracy is  not  actionable,  nor  the  means  to 
accomplish  the  object  actionable,  no  cause 
of  action  exists.  Thev  also  maintain  that 
this  case  falls  within  the  rule  asserted 
by  them;  the  contention  being  that  it  w^as 
not  unlawful  for  them  as  competitors  to 
conspire  to  obtain  the  business  which  the 
plaintiffs  had,  thereby  breaking  plaintiffs 
up  in  business,  unless  in  so  doing  they  com- 
mitted wrongs  which  were  actionable  in  and 
of  themselves,  which  they  assert  the  plain- 
tiffs' petition  fails  to  show;  and  they  rely 
upon  the  case  of  Delz  v.  Winfree,  80  Tex. 
400,  26  Am.  St.  Rep.  755,  16  S.  W.  Ill,  as 
supporting  their  contention.  Under  the 
second  cross  assignment  of  error,  appellees 
complain  of  the  action  of  the  court  in  over- 
ruling special  exceptions  to  paragraphs  Nos. 
9,  9b,  10,  10b,  11,  12,  13,  14b,  15,  16,  17. 
18,  and  19,  by  which  exceptions  they  pleaded 
the  one-year  statute  of  limitations  as  to 
the   matters    complained    of   in   said   para 
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graphs  of  the  petition.  As  to  the  questions 
certified,  and  showing  that  they  are  prop- 
erly presented  lor  decision,  reference  is  here 
made  to  the  first  seven  pages  of  appellees' 
brief  on  their  cross  assignments  of  error. 
With  the  foregoing  statement  and  explana- 
tion, the  court  of  civil  appeals  of  the  third 
district  certifies  to  the  supreme  court  for 
decision  the  following  questions: 

"(1)  Eliminating  the  sixth,  seventh,  and 
twenty-third  paragraphs  of  the  plaintiffs' 
petition,  to  which  paragraphs  the  court  sus- 
tained exceptions,  does  the  petition  state  a 
cause  of  action  against  the  defendants,  and 
did  the  trial  court  err  in  overruling  the  de- 
fendants' demurrer  thereto,  as  charged  in 
the  first  cross  assignment  of  error? 

"(2)  If  the  petition  states  a  cause  of  ac- 
tion, does  the  one-year  statute  of  limita- 
tions apply  to  the  case,  and  did  the  trial 
court  err  in  overruling  the  special  excep- 
tions referred  to  in  the  second  cross  assign- 
ment of  error?" 

We  answer  that  the  plaintiffs'  petition 
states  a  good  cause  of  action  against  each 
of  the  defendants,  and  the  demurrer  was 
properly  overruled.  The  allegations  which 
charge  a  conspiracy  between  the  defendants 
to  perpetrate  the  wrong  set  up  in  the  peti- 
tion are  immaterial  in  this  case,  for  the 
reason  .that  the  petition  charges  that  each 
defendant,  with  the  purpose  to  accomplish 
the  injury  to  plaintiffs,  participated  by  per- 
forming jointly  and  individually  the  vari- 
ous acts  which  caused  injury  to  the  plain- 
tiffs; that  the  acts  done  separately  by  each 
were  for  the  purpose  of  accomplishing  the 
aim  of  all,  and  contributed  thereto,  and,  if 
the  facts  alleged  show  a  right  of  action, 
then  the  defendants  are  liable  jointly  and 
severally  for  the  injury  produced  by  their 
acts,  whether  performed  jointly  or  sev- 
erally. 15  Enc.  PL  &.  Pr.  p.  558;  Cooley, 
Torts,  145.  Appellees  contend  that  it  was 
lawful  for  them  to  break  the  appellants  up 
in  their  business  and  to  rim  them  out  of 
business  "by  lawful  means."  We  agree  to 
that  proposition  as  being  correct,  even  if  it 
be  true  that  the  parties  thus  acting  by  law- 
ful means  were  actuated  by  malice.  If,  for 
instance,  the  appellees,  in  the  transaction 
of  the  business  of  lending  in  competition 
with  appellants,  had  offered  money  for*  loan 
at  a  rate  below  that  which  the  appellants 
could  furnish  it,  and  thereby  induced  the 
customers  of  the  appellants  to  borrow  from 
the  defendant  company,  and  by  reason 
thereof  BroAvn  Brothers  were  unable  to 
maintain  their  business,  and  were  broken 
up  and  compelled  to  quit,  then  no  cause  of 
action  would  exist  in  favor  of  the  appel- 
lants against  the  defendants,  because,  how- 
ever malicious  the  motive,  the  means  used 
would  be  lawful.  But  the  facts  alleged  do 
€7  L.  R.  A. 


not  make  such  a  case;  for  instance,  it  is 
alleged  against  all  of  the  defendants  that 
"on  divers  occasions  and  in  the  presence  of 
different  people  in  the  city  of  Waco,  Texas, 
and  in  other  parts  of  McLennan  county, 
Texas,  they  stated,  in  substance,  that  plain- 
tiffs had  done  a  bad  business  for  the  de- 
fendant company,  which,  in  consequence 
thereof,  had  taken  its  business  from  plain- 
tiffs, and  that  plaintiffs  had  been  inatten- 
tive and  neglectful  of  its  business,  and  had 
conducted  it  in  a  way  very  unsatisfactory 
and  unprofitable  to  defendant  company,  and 
had  been  guilty  of  fraudulent  conduct  as 
such  agents ;  and,  further,  in  said  McLennan 
county  at  various  times,  and  in  Austin  at 
various  times  in  the  fall  of  1898  and  1899 
and  in  the  spring  of  1900,  made  other  state- 
ments, to  the  effect  that  the  plaintiffs  were 
financially  insolvent  and  irresponsible,  and 
that  they  would  make  them  bankrupt  when 
they  liked,  and  that  the  plaintiffs  were  go- 
ing out  of  the  business,  and  that  plaintiffs 
had  been  guilty  of  fraudulent  conduct  as 
agents."  There  are  numerous  charges  of 
like  character  against  the  defendants  in  the 
petition,  which  enters  minutely  and  elabor- 
ately into  a  statement  of  the  various  acts 
and  statements  of  the  several  defendants, 
done  and  made  for  the  accomplishment  of 
the  purpose  charged,  of  breaking  them  up 
and  driving  them  out  of  business.  It  can- 
not be  said  that  it  is  fair  competition  to 
deal  with  a  competitor  in  the  manner  shown 
by  the  facts  allied  in  this  petition;  for  if 
the  facts  be  true,  and  we  must  take  them 
as  such  in  this  investigation,  they  manifest 
wicked  persecution  of  the  appellants  by  the 
defendant  company,  through  its  agents  and 
officers,  with  the  purpose  of  destroying  ap- 
pellants' business  and  of  securing  the  bene- 
fits to  defendant  company  which  legiti- 
mately belonged  to  Brown  Brothers.  It  can 
hardly  be  said  that  the  purpose  of  breaking 
a  man  down  in  business  and  driving  him 
out  of  business  is  a  lawful  purpose,  even 
when  accomplished  by  lawful  means.  The 
best  that  can  be  said  of  such  transaction 
is  that  the  law  affords  no  remedy  for  such 
wrong. 

In  Delz  V.  Winfree,  80  Tex.  400,  26  Am. 
St.  Rep.  765,  16  S.  W.  Ill,  this  court  quoted 
from  Walker  v.  Cronin,  107  Mass.  655,  562, 
as  follows:  "Everyone  has  a  right  to  enjoy 
the  fruits  and  advantages  of  his  own  enter- 
prise, industry,  skill,  and  credit.  He  has 
no  right  to  be  protected  against  competi- 
tion; but  he  has  a  right  to  be  free  from  a 
malicious  and  wanton  interference,  dis- 
turbance or  annoyance.  If  disturbance 
or  loss  come  as  a  result  of  competition,  or 
the  exercise  of  like  rights  by  others,  it  is 
damnum  absque  injuria^  unless  some  su- 
perior right,  by  contract  or  otherwise,  is  in- 
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terfered  with.  But  if  it  come  from  the 
mere]/  wantou  or  mAlicious  acts  of  others, 
without  the  justification  of  competition  or 
the  service  of  any  interest  or  lawful  pur- 
pose, it  then  stands  upon  a  different  foot- 
ing." If  the  allegations  of  the  petition  in 
this  case  be  true,  it  was  not  a  matter  of 
competition  on  part  of  the  defendant  com- 
pany and  its  agents,  but  a  malicious  pur- 
suit of  appellants  by  means  wholly  without 
justification  in  law  or  morals;  therefore, 
having  produced  the  wrong  as  charged  in 
the  petition,  the  defendants  may  be  justly 
held  liable  for  the  damage  occasioned  by  the 
destruction  of  the  business  which  the  plain- 
tiffs by  their  energy  and  care  had  built  up 
for  themselves.  Dels  v.  Wttifree,  80  Tex. 
400,  20  Am.  St.  Rep.  755,   16  S.  W.  111. 


The  cause  of  action  alleged  by  the  plaintiffs 
and  upon  which  they  sought  recovery  is  the 
destruction  of  their  business  as  loan  agents 
by  the  unlaw^ftd  and  malicious  acts  of  the 
defendants.  The  various  acts  which  are 
charged  in  the  petition — for  instance,  the 
representation  that  plaintiffs  were  dishon- 
est and  unreliable,  and  that  they  were  bank- 
rupt and  insolvent — ^were  simply  allegations 
showing  the  methods  by  which  the  defend- 
ants accomplished  the  purpose  of  destroying 
their  business.  It  was  not  sought  to  recover 
upon  the  allegations  constituting  libel  or 
slander,  but  the  facts  stated  were  the  evi- 
dence by  which  tlie  cause  of  action  would  be 
established.  The  statute  of  limitations  of 
one  year  does  not  apply  to  the  cause  of  ac- 
tion s<>t  up  in  this  case. 
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1.  Bfortffaareii.  and  notes  of  aolvent 
debtors  are  property  at  the  residence  of 
their  owner,  within  the  meaning  of  a  constl- 
tntional  provision  permitting  the  legislature 
to  levy  taxes  upon  sucfa  property  as  it  shall 
prescribe. 

2.  For  the  purpose  of  determining 
DFliether  or  not  the  maker  of  notes 
is  sol-vent  within  the  meaning  of  a  statute 
taxing  solvent  credits,  he  must  be  considered 
solvent  if,  although  indebted  to  others,  he  has 
business  or  income  and  pays  his  debts,  or  has 
property  out  of  which  collection  can  be  made. 

3*  The  constitutional  reqnirement  of 
nniformity  in  taxation  is  not  violated 
with  respect  to  a  tax  upon  credits  by  Imposing 
It  upon  those  which  are  solvent  only,  leaving 
debts  due  by  Insolvent  persons  untaxed. 

4.  A  taxation  of  solvent  credits  does 
not  present  a  case  of  double  taxation, 
forbidden  by  the  constitutional  requirements 
of  uniformity,  although  a  tax  may  also  be 
levied  on  the  debtor. 

6.  The  taxation  by  a  state  of  debts  due 
by  solvent  debtors  Is  not  forbidden  by 
the  clause  of  the  amendment  to  the  Federal 
Constitution  forbidding  any  state  to  deny  to 
any  person  the  equal  protection  of  the  laws, 
although  no  tax  is  laid  on  debts  due  by  in- 
solvents. 

(Dodge,  J.,  dissents  in  part.) 

« 

(June  0,  1904.) 


APPEAL  by  plaintifT  from  a  judgment  of 
the  Circuit  Court  for  Lincoln  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  money  paid  as  taxes  under  pro- 
test.   Affirmed, 

Statement  by  Caasoday,  Cli.  J.: 
This  is  an  appeal  from  an  order  sustain- 
ing a  demurrer  to  the  complaint  in  an  ac- 
tion to  recover  back  $374.32  paid  under  pro- 
test; the  same  being  for  $363.42  taxes 
levied  on  account  of  notes  and  mortgages, 
and  $10.90  fees  of  the  officer  in  making  such 
collection.  The  complaint  alleges,  in  efiTect, 
that  the  defendant  is  a  municipal  corpora- 
tion, organized  as  such;  that  upon  the  gen- 
eral assessment  roll  of  the  city  for  1902 
there  was  carried  out  by  the  treasurer 
against  the  plaintiff  an  assessment  of  $10,- 
430  on  account  of  notes  and  mortgages 
owned  by  the  plaintiff,  in  addition  to  an  as- 
sessment of  all  other  personal  property  of 
the  plaintiff  then  liable  to  taxation  in  that 
city;  that  the  city  clerk  made  out  the  tax 
roll  for  that  year  on  that  basis,  and,  in 
doing  BO,  levied  and  charged  on  said  tax 
roll  against  the  plaintiff,  on  account  of  such 
notes  and  mortgages,  a  tax  for  that  year 
of  $3<i3.42;  that  such  tax  was  ill^^al  and 
void,  because  contrary  to  the  provisions  of 
the  Constitution  of  this  state;  that  such 
tax  roll,  \vith  a  warrant  in  due  form  for  the 
collection  of  the  same,  was  delivered  to  the 
city  treasurer  in  December,  1902 ;  that  sucfa 


Note. — As  to  situs,  for  purpose  of  taxation,  |  tlon  of  double  taxation,  see  Detroit  v.  Rents,  16 
of  debts  evidenced  by  notes  and  mortgases,  see  |  L.  R.  A.  59,  and  note. 

also,  in  this  series,  Boyd  v.  Selma.  16  L.  R.  A.  j  For  tax  on  obligations  of  loan  association  held 
729,  and  the  later  case  of  Holland  v.  Silver  Bow  j  n gainst  borrower,  as  double  taxation,  see 
County,  27  L.  R.  A.  797.  i  I'eople's  I^an  &  TTomestead  Asso.  v.  Keith,  2S 

As  to  taxation  of  mortgages.  Including  ques-  '  L.  R.  A.  65. 
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treasurer  demanded  payment  of  all  taxes 
levied  against  the  plaintiff  on  such  tax  roll ; 
that  the  plaintiff  paid  all  of  such  taxes,  ex- 
cept tlie  $363.42  so  levied  on  account  of 
notes  and  mortgages,  which  the  plaintiff  re- 
fused to  pay,  for  the  reasons  stated;  that 
March  4,  1903,  said  treasurer,  pursuant  to 
the  command  of  said  warrant,  again  de- 
manded payment  of  the  $363.42,,  with  the 
collector's  fee  of  $10.00  added;  that,  upon 
tlie  plaintiff's  refusal  to  pay  the  same,  the 
treasurer  seized  and  levied  upon  certain 
personal  property  of  the  plaintiff  for  the 
purpose  of  selling  the  same  and  collecting 
such  amounts;  that  thereupon,  and  in  order 
solely  to  save  his  property  from  being  re- 
moved and  sold,  and  thereby  sacrificed,  and 
solely  by  reason  of  such  duress,  the  plaintiff 
paid  to  the  said  treasurer  the  $374.32  so 
demanded  by  him,  imder  protest,  however, 
that  such  levy  and  collection  was  wrongful 
and  unlawful,  and  that  the  plaintiff  would 
bring  action  to  recover  back  the  money  so 
paid;  that  the  treasurer  paid  said  sum  into 
the  defendant's  treasury;  that  May  15, 
1903,  the  plaintiff  presented  to  the  common 
council  of  t]\e  city,  for  audit  and  allowance, 
his  duly  verified  claim  for  said  $374.32  so 
illegally  and  wrongfully  collected  of  the 
plaintiff;  that  July  16,  1903,  the  common 
council  wholly  disallowed  such  claim,  and 
the  city  clerk  thereupon  notified  the  plain- 
tiff, in  writing,  of  such  disallowance;  that 
thereupon  the  plaintiff  duly  appealed  to  the 
circuit  court  from  the  decision  of  the  com- 
mon council  disallowing  such  claim,  and 
prays  judgment  for  the  amount  so  paid, 
with  interest  from  March  4,  1903,  and  costs. 

Messrs.  Curtis  Sc  Reid,  for  appellant : 

For  the  purposes  of  taxation  choses  in 
action  are  not  property,  are  incapable  of 
being  taxed  as  property,  and  the  tax  in 
question  is  void  for  that  reason. 

Cooiey,  Ck>nst.  lim.  5th  ed.  p.  479; 
Cooley,  Taxn.  1st  ed.  p.  3;  Hart  v.  Smith, 
159  Ind.  182,  58  L.  R.  A.  949,  95  Am.  St. 
Rep.  280,  64  N.  E.  662. 

The  power  to  tax  is  not  an  unlimited, 
despotic  power  to  make  exactions,  but  it  is 
restrained  by  fundamental  constitutional 
principles,  so  as  to  make  it  a  power  for 
public  good,  and  not  for  public  harm,  and 
so  as  to  maintain  the  liberty  and  rights  of 
the  people,  and  not  oppress  them. 

Cooley,  Const.  Lim.  5th  ed.  603;  State  ex 
I'd.  New  Richmond  v.  Davidson^  114  Wis. 
563,  58  L.  R.  A.  739,  88  N.  W.  596,  90  N.  W. 
1067;  Curtis  v.  Whipple,  24  Wis.  354,  1 
Am.  Rep.  187. 

Choses  in  action  constitute  no  part  of  the 
aggregate  wealth  of  the  community.  Their 
creation  adds  nothing  to  that  wealth,  and 
their  destruction  deducts  nothing  from  it; 
67  L.  R.  A. 


and  tliey  are  not  "property"  according  to 
the  constitutional  principles  of  taxation. 

People  v.  Hibernia  Sav.  d  L.  Soo.  51  CaL 
243,  21  Am.  Rep.  704. 

Not  everything  that  is  recognized  as  prop- 
erty is  subject  to  taxation. 

Black  v.  State,  113  Wis.  205,  90  Am.  St. 
Rep.  853,'  89  N.  W.  522 ;  Uaa-t  v.  Smith,  159 
Ind.  182,  58  L.  R.  A.  949,  95  Am.  St.  Rep. 
280,  64  N.  E.  662. 

In  order  to  constitute  property  subject  to 
a  property  tax  the  thing  must  have  in- 
trinsic value,  be  capable  of  certain  and 
definite  valuation  by  the  process  provided 
for  laying  property  taxes,  and  constitute  a 
portion  of  the  aggregate  wealth  of  the  com- 
munity. 

Blach  Y.  State,  113  Wis.  205,  90  Am.  St. 
Rep.  853,  80  N.  W.  522;  Pippin  v.  Ellison, 
34  N.  C.  (12  Ired.  L.)  61,  55  Am.  Dec.  403; 
Pullen  V.  Raleigh,  68  N.  C.  451;  Re 
Jameson,  1  Mich.  99;  White  v.  Robhins,  21 
Minn.  370;  Johnson  v.  Lewington,  14  B. 
Mon.  648;  Covington  v.  Powell,  2  Met. 
(Ky.)  226;  Chicago  v.  Hulhert,  118  111. 
632,  59  Am.  Rep.  400,  8  N.  E.  812;  People 
v.  Hibernia  Sav.  d  L.  Soc.  51  Cal.  243,  21 
Am.  Rep.  704. 

At  common  law  chbses  in  action  could 
not  be  seized  or  sold  on  execution  because 
not  regarded  as  property. 

Freeman,  Executions,  §  112;  Ingalls  v. 
Lord,  1  Cow.  240;  Denton  v.  Livingston,  fr 
Johns.  96,  6  Am.  Dec.  264;  Dart  v.  Woodr 
house,  40  Mich.  399,  29  Am.  Rep.  544; 
People  ex  rel,  Martin  v.  Waj/ne  County,  5 
Mich.  223;  Williams  v.  Reynolds,  7  Ind. 
622;  Stephens  v.  Cody,  14  How.  528,  14 
L.  ed.  528. 

It  is  property  in  possession  and  enjoy- 
ment, and  not  merely  in  right,  which  must 
ultimately  pay  every  tax. 

People  V.  Hibernia  Sav,  d  L.  Soc,  61  CaL 
243,  21  Am.  Rep.  704. 

It  is  the  duty  of  the  court  to  so  construe 
the  term  "property"  as  to  exclude  credita 
therefrom  if  such  construction  would  be  at 
all  reasonable. 

Cooley,  Taxu.  1st  ed.  p.  166. 

A  purpose  to  impose  double  taxation 
upon  property  is  not  to  be  presumed,  but, 
to  sustain  a  tax  which  would  have  that  ef- 
fect, the  intent  must  be  clear  and  immis- 
takable.  * 

Wright  v.  Louisville  d  N.  R.  Co.  64  C.  C. 
A.  672,  117  Fed.  1007;  Salem  Iron  Factory^ 
Co.  V.  Danv&i's,  10  Mass.  514;  Nashau  Sav. 
Bank  v.  Nashua,  46  N.  H.  389;  Amesbury 
Woollen  d  Cotton  Mfg.  Co.  v.  Amesbury,  17 
Mass.  461 ;  Bank  of  Georgia  v.  Savannah, 
Dudley  (Ga.)  132;  Iron  City  Bank  v.  Pitts- 
burgh, 37  Pa.  340;  Gordon  v.  Baltimore, 
5  Gill,  231. 

A  debt  due  from  an  insolvent  debtor  is 
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as  much  liquidated  as  a  debt  due  from  a 
solvent  debtor. 

Choses  in  action  are  either  all  property, 
or  they  are  not.  If^  in  considering  them  in 
eonnection  ^ith  the  fundamental  principles 
involved  in  levying  a  property  tax,  they 
cannot  all  be  treated  as  property,  then  they 
must  be  logically  all  excluded  from  tlie 
meaning  of  that  term. 

Black  V.  State,  113  Wis.  219,  90  Am.  St. 
Rep.  853,  89  N.  W.  522;  Knowlton  v.  Roch 
County^  9  Wis.  410. 

The  taxation  of  choses  in  action  as  prop- 
erty violates  the  14th  Amendment  to  the 
Federal  Constitution,  and  it  should  be  held 
that  it  also  violates  §  1,  art.  8,  of  the  state 
Constitution. 

Second  Ward  Sav.  Bank  v.  Milwaukee,  94 
Wis.  587,  09  N.  W.  359 ;  Railroad  Tax  Case, 
S  Sawy.  238,  13  Fed.  722;  Santa  Clara 
County  V.  Southern  P.  R.  Co,  18  Fed.  385; 
Stroh'y.  Detroit,  131  Mich.  109,  90  N.  W. 
1030. 

Mr.  E.  M.  Smart,  with  Mr,  John  Van 
Heoke,  for  respondent: 

The  legislature  has  the  power,  not  only 
to  prescribe  what  property  shall  be  taxed, 
but  also  the  rule  by  which  it  must  be  taxed ; 
and  the  only  limitation  of  that  power  is 
that  the  rule  shall  be  uniform. 

Wisconsin  C.  R.  Co,  y,  Taylor  County,  62 
Wis.  37,  8  N.  W.  833;  Cooley,  Taxn.  2d  ed. 
pp.  5,  6. 

A  mortgagee  may  be  taxed  on  his  mort- 
gage, although  the  land  is  also  taxed  for  its 
full  value  to  the  mortgagor. 

Detroit  v.  Detroit  {Detroit  v.  Rentz)  91 
Mich.  78,  16  L.  R.  A.  60,  51  N.  W.  787. 

Credits  are  propertj-.  and  are  therefore 
proper  subjects  of  taxation. 

People  V.  Worthington,  21  111.  171,  74 
Am.  Dec.  86. 

This  does  not  amount  to  a  double  assess- 
ment. 

Second  Ward  Sav.  Bank  v.  Milivaukee,  94 
Wis.  587,  69  N.  W.  359,  Cooley,  Taxn.  2d 
«d.  225 ;  Griffin  v.  La  Salle  County,  184  111. 
275,  56  N.  E.  397;  Judge  v.  Spencer,  16 
Utah,  242,  48  Pac.  1097;  Illinois  Nat.  Bank 
V.  Kinsella,  201  111.  31,  66  N.  E.  338;  In- 
ternational Bldg.  d  L.  Asso.  v.  Marion 
County,  30  Ind.  App.  12,  65  N.  E.  297. 

Taxation  is  not  invalid  because  of  un- 
equal results. 

Cooley,  Taxn.  2d  ed.  221;  Oreen  Bay  d 
M,  Canal  Co.  v.  Outagamie  County,  76 
Wis.  587,  45  N.  W.  536. 

A  mortgage  is  a  "credit,"  and  is  "prop- 
■erty,"  and  the  assessment  of  the  mortgage 
and  of  the  mortgaged  property  in  full  is 
not  "double  taxation." 

McGregor  v.  Vanpel,  24  Iowa,  436;  Tag- 
gart  v,  Sanilac  County,  71  Mich.  16,  38  N. 
W.  639;  People  v.  Worthington,  21  111.  171, 
€7  L.  R.  A. 


74  Am.  Dec.  86;  Redmond  v.  Tarboro,  106 
N.  C.  122,  7  L.  R.  A.  539,  10  S.  E.  846; 
Perrine  v.  Jacobs,  64  Iowa,  79,  19  N.  W. 
861;  Jones  v.  Seward  County,  10  Neb.  154, 
4  N.  W.  946. 

Cassoday,  Ch.  J.,  delivered  the  opinion 
of  the  court:  « 

Counsel  for  the  plaintiff  contend  with 
much  ability  that  the  notes  and  mortgages 
in  question  are  not  property,  capable  of  be- 
ing taxed  as  such  in  this  state.  Certainly 
the  statutes  have  treated  such  debts  as 
property  and  subject  to  taxation  ever  since 
the  state  has  existed.  This  is  obvious  from 
the  wording  of  different  sections  of  the 
statutes.  Thus  the  statute  declares  that 
"taxes  shall  be  levied  upon  all  property  in 
this  state,  except  such  as  is  exempted  there- 
from.'' §  1034,  Rev.  Stat.  1878;  §  1034, 
Rev.  Stat.  1898.  The  same,  in  substance, 
was  contained  in  §  1,  chap.  16,  Rev.  Stat. 
1849.  Then,  after  defining  the  term  "real 
property,'*  "real  estate,"  and  "land,"  the 
statute  provides  that  "the  term  'personal 
property'  as  used  in  this  title  shall  be  con- 
strued to  mean  and  include  ...  all 
debts  due  from  solvent  debtors,  whether  on 
account,  note,  contract,  bond,  mortgage,  or 
other  security,  or  whether  such  debts  are 
due  or  to  become  due."  §  1036,  Rev.  Stat. 
1878;  §  1036,  Rev.  Stat.  1898.  Those  pro- 
visions were  taken  almost  literally  from 
§  19,  chap.  130,  p.  138,  Laws  1868,  and  are 
substantially  the  same  as  §  3,  chap.  15,  Rev. 
Stat.  1849.  Among  the  rules  for  constru- 
ing the  statutes,  as  prescribed  therein,  dur- 
ing the  last  forty-six  years,  we  find  that 
"the  words  'personal  property*  include 
money,  goods,  chattels,  things  in  action,  and 
evidences  of  debt."  And  again  that  "the 
word  'property*  includes  property,  real  and 
personal."  Subdivs.  14,  15,  §  1,  chap.  5,  Rev. 
Stat.  1858;  subdivs.  3,  4,  §  4972,  Rev.  Stat. 
1878 ;  §  4972,  Rev.  Stat.  1898.  The  sUtute 
only  exempts  the  taxpayer  from  "so  much 
of  the  debts  due  or  to  become  due  to  any 
person,  as  shall  equal  the  amount  of  bona 
fide  and  unconditional  debts  by  him  owing." 
Subdiv.  10,  §  1038,  Rev.  Stat.  1878 ;  subdiv. 
10,  §  1038,  Rev.  Stat.  1898 ;  subdiv.  10,  $  2, 
chap.  130,  p.  132,  Laws  1868.  Other  sec- 
tions of  the  statutes  clearly  require  such 
notes  and  mortgages  to  be  assessed  as  per- 
sonal property.  §§  1055,  1056,  Rev.  Stat. 
1878;  §§  1055,  1056,  Rev.  Stat.  1898.  If 
such  statutes  are  constitutional,  then  there 
can  be  no  doubt  but  what  the  tax  in  question 
is  valid. 

The  Constitution  declares  that  "the  rule 
of  taxation  shall  be  uniform,  and  taxes 
shall  be  levied  upon  such  property  as  the 
legislature  shall  prescribe."  Wis.  Const, 
art.  8,  §   1.     If  it  is  true  that  notes  and 
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mortgages  are  not  property  subject  to  taxa- 
tion under  this  clause  of  thie  Constitution, 
then  it  is  very  singular  that  the  fact  was 
not  discovered  by  the  able  lawyers  who  have 
revised  the  statutes  from  time  to  time, — 
first  in  1840,  and  then  in  1858, — and  es- 
-pecially  those  who  revised  the  statutes  of 
1878,  because  that  revision  took  place  sev- 
•eral  years  after  the  lengthy  controversy 
and  numerous  conflicting  decisions  and 
opinions  as  to  the  validity  of  certain  pro- 
visions of  the  statutes  under  the  clause  of 
the  Constitution  above  quoted.  The  sub- 
ject related  to  revenue,  and  was  of  vital  im- 
portance to  the  state  and  its  citizens;  and, 
in  revising  the  statutes  on  the  subject,  the 
revisers,  from  time  to  time,  must  have 
'scrupulously  sought  to  keep  within  the 
bounds  of  legislative  power.  The  same  may 
be  said  of  the  legislature,  from  time  to  time, 
amending  the  statutes  in  respect  to  taxa- 
tion. 

Such  long  and  uniform  sanction  by  law 
revisers  and  lawmakers  of  the  right  to  tax 
notes  and  mortgages  would,  of  course,  be  en- 
titled to  great  weight  in  construing  an  am- 
1>iguous  or  doubtful  provision  of  the  Consti- 
tution, yet  it  is  entitled  to  no  weight  if  the 
statutes  in  question  are  in  conflict  with  the 
plain  meaning  of  the  Constitutional  provi- 
-sion  quoted.  State  ex  rel.  Hudd  v.  Timme, 
54  Wis.  318,  339-341,  11  N.  W.  786;  State 
■ex  rel,  Weiss  v.  Distinct  Board,  76  Wis.  177, 
195-190,  7  L.  R.  A.  330,  20  Am.  St.  Rep. 
41,  44  N.  W.  067;  State  ex  rel  Lamb  v. 
Cunningham,  83  Wis.  90,  141-143,  17  L.  R. 
A.  145,  35  Am.  St.  Rep.  27,  53  N.  W.  35,  and 
'CSLhes  there  cited;  Travelers'  Ins.  Co.  v. 
Fricke,  94  Wis.  258,  266,  68  N.  W.  958.  The 
•question  of  such  validity  is  here  squarely 
presented,  and  must  be  squarely  met,  and 
•disposed  of  on  the  merits. 

Undoubtedly,  as  stated  by  the  tax  com- 
mission and  urged  by  counsel,  that  which 
gives  a  credit  'Value,  and  which  the  present 
assessment  Jaws  recognize  and  treat  as  prop- 
■erty,  consists,  not  in  tlie  written  instru- 
ments or  other  evidences  of  the  creditor's 
right  or  security,  but  in  the  right  itself, — 
the  creditor's  right  to  receive  and  enforce 
payment  of  his  demand.  This  right  of  the 
creditor  is  admittedly  a  thing  of  value,  as- 
siuning  always  that  the  debtor  is  solvent. 
In  many  of  its  forms,  with  its  evidences,  it 
may  be  freely  transferred  from  one  person 
to  another,  and  often  performs  the  office  of 
a  medium  of  exchange  more  efficiently  than 
money."  Wis.  Tax  Com.  1903.  p.  116.  But 
that  does  not  indicate  that  notes  and  moi-t- 
^ages  are  not  property.  On  the  contrary,  it 
pretty  clearly  indicates  that  they  are  prop- 
■erty.  One  definition  of  property  in  the  Cen- 
tury Dictionary  is:  "The  right  to  the  use 
•or  enjoyment  or  the  beneficial  right  of  dis- 
67  L.  R.  A. 


posal  of  anything  that  can  be  the  subject 
of  ownership;  ownership;  estate;  especially 
ownership  of  tangible  things.  In  the  broad- 
er sense,  a  right  of  action  is  property."  "A 
vested  right  of  action  is  property  in  the 
same  sense  in  which  tangible  things  are 
property."  Bouvier,  Law  Diet.  That  is  a 
quotation  from  the  opinion  of  the  Supreme 
Court  of  the  United  States  in  Pritchard  v. 
Norton,  106  U.  S.  124,  132,  27  L.  ed.  104, 
107,  I  Sup.  Ct.  Rep.  102.  Mr.  Black  says, 
"Personal  property  is  further  divided  into 
property  in  poflseesion  and  property  or 
choses  in  action."  [Law  Diet.]  In  the  lat- 
est Encyclopaedia  of  Law,  it  is  stated  that, 
*'in  general  the  word  'property,'  standing 
alone,  will  include  choses  in  action.  Thus 
the  word  without  the  qualifying  term  'per- 
sonal' has  been  held  to  include  solvent 
credits.  So  it  has  been  held  to  include  bank 
notes,  promissory  notes,  bills  of  exchange, 
bonds,  insurance  policies,  judgments,  and 
stock.''  23  Am.  &  Eng.  Enc.  Law,  2d  ed. 
pp.  264,  265.  In  support  of  the  text  numer- 
ous adjudications  are  cited.  In  one  of 
them,  Cooley,  Ch.  J.,  makes  this  statement: 
'*A  right  of  action  is  as  much  property  as 
is  a  corporeal  possession."  Power  v.  Har- 
low, 57  Mich.  107,  111,  23  N.  W.  606.  This 
court  has  held,  in  efifect,  that  notes  and 
mortgages  in  favor  of  a  nonresident  and 
against  a  resident  of  this  state  are  "prop- 
erty within  this  state,"  and  subject  to  be 
reached  by  creditors'  bill.  Bragg  v.  Oay- 
nor,  85  W'is.  468,  481-488,  21  L.  R.  A.  161, 
55  N.  W.  919.  So  this  court  has  held  that 
notes  secured  by  mortgages  on  land  in  an- 
other state,  and  in  the  hands  of  an  agent 
in  such  state,  but  belonging  to  a  resident  of 
this  state,  are  "property  in  this  state," 
within  the  meaning  of  the  Constitution  and 
the  statutes  of  thiB  state,  and  hence  are 
taxable  here.  Const,  art.  8,  §  1;  Rev.  Stat. 
1898,  §§  1034,  1036,  1038,  1040,  1056;  State 
ex  rei.  Dwintiell  v.  Oaylord,  73  Wis.  316, 
323-325,  41  N.  W.  521.  It  is  there  said  that 
"such  notes  and  mortgages,  however,  are 
mere  evidences  of  indebtedness.  The  de- 
struction of  such  evidences  does  not  neces- 
sarily extinguish  the  debts.  They  are 
merely  choses  or  things  in  action.  .  .  . 
In  the  case  of  such  intangible  species  of 
property,  the  thing  that  is  valuable  is  'the 
right  of  the  creditor  to  receive  property  or 
money,'  and  to  enforce  such  right  by  action 
in  court."  That  case  has  since  been  sanc- 
tioned in  this  and  other  states.  Perrigo  v. 
Milwaukee,  92  Wis.  241,  65  N.  W.  1025; 
Howell  V.  Gordon,  127  Mich.  517,  86  N.  W. 
1042.  So  it  was  held  in  Vermont  that  debts 
due  from  solvent  debtors,  residing  in  that 
state,  to  a  nonresident  creditor,  upon  prom- 
issory notes,  were  personal  property,  within 
tlie  meaning  of  the  statutes  of  that  state, 
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and  that  the  l^slature  of  that  state  had 
power  to  enact  a  law  subjecting  such  prop- 
erty in  the  hands  of  an  agent  there  to  taxa- 
tion. Catlin  V.  Hull,  21  Vt  152.  So  it  has 
been  held  in  Alabama  that  solvent  credits, 
evidenced  by  negotiable  promissory  notes, 
were  taxable  at  the  place  of  the  owner's 
re'tidence  in  that  state,  although  secured  by 
mortgage  on  lands  in  another  state,  where 
they  were  payable  and  held  by  an  agent. 
Boyd  V.  Sehntij  96  Ala.  144,  16  L.  R.  A.  729, 
11  So.  393.  There  seems  to  be  no  escape 
from  the  conclusion  that  the  notes  and 
mortgages  in  question  were  property,  within 
the  meaning  of  the  statutes  cited,  and  the 
constitutional  provision  quoted. 

2.  The  more  important  question  is  wheth- 
er "the  rule  of  taxation"  prescribed  by  those 
statutes  is  "uniform,"  within  the  meaning 
of  such  constitutional  provision.  One  of  the 
grounds  for  claiming  that  such  rule  is  not 
uniform  is  that  the  statutes  mentioned  only 
required  taxes  to  be  levied  on  "all  debts  due 
from  solvent  debtors,"  after  deducting 
therefrom  "the  amount  of  bona  fide  and  un- 
conditional debts"  owing  by  such  taxpayer. 
In  other  words,  the  statutes  omit  from  tax- 
ation debts  due  from  insolvent  debtors.  It 
is  claimed  that,  if  "debts  due  from  solvent 
debtors"  are  property,  then  debts  due  from 
insolvent  debtoi's  are  also  property,  and 
that  the  statute  requiring  taxes  to  be  levied 
upon  the  former  without  being  levied  upon 
the  latter  is  in  violation  of  the  rule  of  uni- 
formity required  by  the  Constitution.  If  the 
statute  is  void  upon  the  ground  thus  sug- 
gested, then  we  have  never  had  a  valid  stat- 
ute on  the  subject  in  this  state.  We  have 
already  shown  that  the  statute  under  which 
the  tax  in  question  was  levied  has  existed 
in  substantially  the  same  form  ever  since 
the  revision  of  1849.  Before  that,  and  sev- 
eral years  prior  to  the  adoption  of  our  Con- 
stitution, the  territorial  legislature  enacted 
that  "the  term  personal  property  .  .  . 
shall  be  construed  to  include  .  .  .  debts 
due  from  solvent  debtors,  over  and  above 
the  amount  of  debts  owned  by  the  owner 
thereof,  whether  due  on  account,  contract, 
notes,  bond,  or  mortgage."  Wis.  Terr. 
Laws  1841,  No.  4,  pp.  20,  21.  That  pro- 
vision was  taken  almost  literally  from  the 
Revised  Statutes  of  New  York,  where  the 
same  has  remained  in  force  in  substantially 
the  same  form  ever  since.  N.  Y.  Rev.  Stat. 
1829,  chap.  13,  pt.  1,  §  3,  title  1,  p.  388; 
3  Birdseye's  Rev.  Stat.  art.  1,  §  2,  sub.  div. 
4;  N.  Y.  Codes  &  Gen.  Laws,  2d  ed.  p.  3091. 
The  question  recurs,  What  is  meant  by  the 
words  "solvent  debtors,"  as  thus  used  in 
the  statutes?  Of  course,  "solvent  debtors" 
include  all  who  are  not  insolvent.  Undoubt- 
edly the  meaning  of  the  words  depends  very 
largely  upon  the  subject  to  which  they  are 
6 1    L.  R.  A. 


applied,  and  the  circumstances  under  which 
they  are  used.  In  bankruptcy  and  insol- 
vency laws  and  proceedings  they  have  a  dif- 
ferent meaning  than  in  common  discourse. 
Thus  it  is  said  in  a  recent  work  that,  "as 
used  in  the  insolvency  and  bankruptcy  laws, 
especially  when  applied  to  traders  or  per- 
sons engaged  in  commercial  pursuits,  the 
term  'insolvency*  generally  means  the  con- 
dition of  a  person  who  is  unable  to  pay  his 
debts  as  they  become  due  in  the  ordinary 
course  of  business.  According  to  this  defi- 
nition, a  person  may  be  insolvent,  though 
he  has  assets  exceeding  in  value  the  amount 
of  all  his  liabilities."  16  Am.  &  Eng.  £nc. 
Law,  2d  ed.  pp.  036,  637.  But  the  same  au- 
thority states  in  the  same  connection  that, 
"in  its  popular  and  general  sense,  the  term 
^insolvency*  denotes  the  insufficiency  of  the- 
entire  property  and  assets  of  an  individual 
to  pay  his  debts."  Undoubtedly  the  general 
understanding  is  that  an  insolvent  debtor  i» 
one  whose  property  is  insufficient  to  pay  all 
his  debts,  or  out  of  which  his  debts  may  be 
collected.  Century  Diet.  The  statute  in 
question  was  made  for  the  guidance  of  as* 
sessors  and  people  generally.  It  is  to  have 
a  practiciil  construction.  It  was  never  in- 
tended that  the  assessor  should  engage  in  a 
judicial  investigation  to  ascertain  the  exact 
balance  between  the  assets  and  liabili- 
ties of  such  debtors.  Where  a  person  al- 
though indebted  to  others,  has  business  or 
income,  and  pays  his  debts,  or  has  property 
out  of  wliich  collection  can  be  made,  then 
he  may  fairly  be  regarded  as  a  solvent 
debtor. 

Under  the  constitutional  provision  quoted,, 
was  it  competent  for  the  legislature  to  re- 
quire taxes  to  be  levied  upon  "debts  due 
from  solvent  debtors,"  without  requiring 
taxes  also  to  be  levied  upon  debts  due  from 
insolvent  debtors?  In  other  words,  was  the 
rule  of  uniformity  broken  by  such  discrim- 
ination between  good  and  bad  debts?  This- 
court  held  many  years  ago  that  "the  legis- 
lature has  power  to  prescribe,  not  only  the 
property  to  be  taxed,  but  the  rule  by  which 
it  must  be  taxed,  and  the  only  limitation  of 
that  power  is  that  the  rule  shall  be  uniform. 
The  power  to  prescribe  what  property  shall 
be  taxed  necessarily  implies  the  power  to- 
prescribe  what  property  shall  be  exempt." 
Wisconsin  C.  R.  Co.  v.  Taylor  County,  52 
Wis.  37,  89  et  seq.,  8  N.  W.  833.  It  was 
there  said,  in  effect,  that  such  rule  of  taxa- 
tion had  never  been  regarded  as  requiring 
"uniformity  as  to  the  subjects  of  taxation;'* 
and  numerous  provisions  of  the  statutes 
>vere  there  referred  to  as  illustrating  the 
truth  of  the  statement.  While  recognizing 
that  ''arbitrar^^  classification  of  inclusion 
and  exclusion,"  based  upon  "no  rational 
grounds  fur  distinction  in  the  character,  use,. 
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productiveness,  or  circumstances  of  the 
property  or  subjects  taxed,"  could  not  be 
indulged,  yet  this  court,  in  a  later  case,  re- 
affirmed the  authority  of  the  legislature  to 
make  legitimate  classification  of  property 
for  the  purposes  of  taxation.  State  ex  rel. 
Sanderson  v.  Mann,  76  Wis.  469,  476,  477, 
45  N.  W.  526,  46  N.  W.  51.  It  was  there 
said  that,  since  the  Taylor  County  Case, 
''numerous  decisions  have  been  made  by 
courts  of  high  authority  sanctioning  the 
reasonable  classifications  of  property  for  the 
purposes  of  taxation,  and  holding  that  the 
same  were  not  in  violation  of  the  rule  of 
unifoi-mity;"  citing  a  number  of  cases  in 
support  of  the  proposition.  See  Black  v. 
State,  113  Wis.  216,  217,  90  Am.  St.  Rep. 
853,  89  N.  W.  522.  The  new  Constitution  of 
Pennsylvania  of  1873  provides  that  "all 
taxes  shall  be  uniform  upon  the  same  class 
of  subjects  within  the  territorial  limits  of 
the  authority  levying  the  tax."  Pa.  Const, 
art.  9.  !  1.  See  52  Wis.  87,  8  N.  W.  833. 
Under  that  provision  it  was  held  in  that 
state  that  "the  power  to  impose  taxes  for 
the  support  of  the  government,  with  the 
power  of  classification,  still  belonging  to 
the  legislature  under  the  new  Constitution, 
the  selection  of  the  subjects  thereof,  their 
classification,  and  the  methods  of  collection 
to  be  provided,  are  matters  purely  legisla- 
tive. The  power  to  classify  being  given,  all 
that  is  then  required  by  the  Constitution  is 
that  the  taxes  shall  be  uniform  upon  the 
members  of  a  class ;  and  it  is  the  uniformity 
of  taxation  according  to  the  classification 
made  which  is  a  question  to  be  determined 
by  the  courts.  Absolute  equality  is  unat- 
tainable, and  a  mere  diversity  in  the  meth- 
ods of  assessment  and  collection  violates  no 
rule  of  constitutional  right,  if,  when  they 
are  applied,  there  is  substantial  uniformity 
in  the  results."  Com.  v.  Delaware  Div. 
Canal  Co.  123  Pa.  594,  615,  2  L.  R.  A.  798, 
16  Atl.  584;  Com.  v.  Lehigh  Valley  R.  Co. 
129  Pa.  455,  18  Atl.  406,  410.  The  Consti- 
tution of  Missouri  of  1875  requires  that 
taxes  "shall  be  uniform  upon  the  same  class 
of  subjects  within  the  territorial  limits  of 
the  authority  levying  the  tax."  Mo.  Const, 
art.  10,  §  3.  In  a  case  arising  in  that  state 
under  that  provision  of  the  Constitution,  it 
was  held  by  the  Supreme  Court  of  the 
United  States  that  "diversity  of  taxation, 
both  with  respect  to  the  amount  imposed 
and  the  various  species  of  property  selected, 
either  for  Ix^aring  its  burdens  or  for  being 
exempt  from  them,  is  not  inconsistent  with 
a  perfect  uniformity  and  equality  in  taxa- 
tion, and  of  a  just  adaptation  of  property 
to  its  burdens.  A  system  of  taxation  which 
imposes  the  same  tax  upon  every  species 
of  property,  irrespective  of  its  nature  or 
condition  or  class,  will  be  destructive  of  the 
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principle  of  uniformity  and  equality  in  tax- 
ation, and  of  a  just  adaptation  of  property 
to  its  burdens."  Pacific  Exp.  Co.  v.  Seihert, 
142  U.  S.  339,  35  L.  ed.  1035,  3  Inters.  Com. 
Rep.  810,  12  Sup.  Ct.  Rep.  250.  If,  for 
the  purposes  of  taxation,  any  classification 
of  debts  is  permissible,  under  the  constitu- 
tional provision  in  question,  then  certainly 
the  difference  between  "debts  due  from 
solvent  debtors"  and  debts  due  from  in- 
solvent deI)tors  is  sufiicicnt  to  furnish  a  basis 
for  such  classification.  We  must  hold  that 
the  statute  in  question  is  not  void  by  rea- 
son of  such  classification. 

3.  It  is  further  contended  that,  if  "debts 
due  from  solvent  debtors"  are  property, 
within  the  sense  mentioned,  yet  that  to  ti:c 
the  same  necessarily  results  in  double  taxa- 
tion, and  hence  is  repugnant  to  the  rule  of 
uniformity  required  by  our  Constitution. 
Our  attention  is  called  to  tlie  report  of  the 
Wisconsin  Stat«  Tax  Commission  on  the 
subject.  Pp.  116-118.  Undoubtedly  it  is 
true,  as  there  said,  that  "for  every  credit 
there  exists  an  indebtedness  of  equal 
amount;"  that  "the  sum  of  all  credits  in 
the  world  is  exactly  equal  to  the  sum  of  all 
indebtedness;"  that  if,  by  some  method  of 
exchange  or  transfers,  all  debts  were  paid, 
then  the  corresponding  credits  would  tliere- 
by  become  wholly  extinguished;  that  "the 
result  would  be  a  great  shifting  of  property 
or  changing  of  financial  resources  among  in- 
dividuals,'* but  that^  there  would  be  no  less 
actual  property-  in  the  world ;  "that  to  treat 
credits  as  property,"  as  well  as  all  lands 
and  tangible  things,  "is,  in  substance  and 
effect,  a  duplication  of  values;"  that  "such 
duplication  results  in  double  taxation,  in 
economic  consideration,  and  from  the  stand- 
point of  substantial  justice  and  equity." 
There  may  be  great  force  in  such  statement 
when  addressed  to  the  legislature  engaged 
in  the  framing  of  taxation  laws,  but  they 
are  only  entitled  to  consideration  here  as 
bearing  upon  the  constitutionality  of  the 
statutes  mentioned.  The  report  assumes 
the  constitutionality  of  such  statutes,  and 
does  "not  contend  that  such  duplication  re- 
sults in  double  taxation,  in  technical  and 
legal  contemplation,  according  to  the  gen- 
eral current  of  judicial  decisions."  We  are 
not  called  upon  to  consider  the  wisdom  of 
the  statutes,  but  the  power  of  the  legis- 
lature to  enact  the  statutes.  The  case  seem- 
ingly most  relied  upon  by  counsel  is  People 
V.  Hibemia  Sai:.  d  L.  Soc.  51  Cal.  243,  21 
Am.  Rep.  704,  where  it  was  held  that  "cred- 
its are  not  property  in  the  sense  in  which 
the  word  'property'  is  used  in  §  13  of  ar- 
ticle 11  of  the  Constitution,  and  cannot  be 
assessed  for  taxes  or  taxed  as  property,  even 
if  secured  by  mortgage."  The  section  of 
the  Constitution  of  that   state  therein  re- 
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ferred  to  declares  that  "taxation  shall  be 
equal   and   uniform   throughout   the   state. 
All  property  in  this  state  shall  be  taxed  in 
proportion  to  its  value,  to  be  ascertained  as 
directed  by  law."     P.  244,  51  Cal.,  p.  705, 
21  Am.  Rep.     It  will  be  observed  that  this 
provision  contains   restrictions  upon   legis- 
lative power  not  found  in  our  Constitution. 
The  equality  of  taxation  and  the  propor- 
tionate value  of  property  are  requirements 
not  mentioned  in  our  Constitution.     The  de- 
cision in  that  case  was  in  obedience  to  such 
requirements.     It  seems  to  be  placed  upon 
the  grounds  that  credits  ^*ere  incapable  of 
proportionate  valuation  aa   there  required, 
and  that  to  tax  property  purchased  on  cred- 
it, and  also  to  tax  the  credit,  was  unequal 
taxation,  and  hence  forbidden  by  the  Con- 
stitution.   The   provision   of   the   Constitu- 
tion of  that  state  is  quite  similar  to  some 
of  those  referred  to  from  other  states  in  the 
Taylor  County  Case,  where  it  was  said  that 
"the    pro\i8ion8    quoted    from    the    several 
state  Constitutions  have  each  contained  one 
or  more  elements  of  restriction  upon  legis- 
lative power  not  present   in  our  Constitu- 
tion."    52  Wis.  88,  8  N.  W.  833.     See  pp. 
60-63  and   78-88,   52   Wis.,   8  N.   W.   833. 
The  decision  in  that  case  is  certainly  not 
an  authority  in  a  case  under  our  Constitu- 
tion,   containing   no   such   restrictions.     In 
Pennsylvania,  where,  as  we  have  shown,  the 
constitutional  restriction  is  very  much  like 
our  own,  it  is  held  that  "the  legislature  has 
the  power  to  impose  double  taxation,  pro- 
vided it  is  done  in  such  manner  as  to  secure 
the  uniformity  which  the  Constitution  re- 
quires."    Com.  V.  Fall  Brook  Coal  Co.  156 
Pa.  488,  26  Atl.  1071 ;  Com.  v.  Lehigh  Coal 
d  Nav.  Co.  162  Pa,  603,  29  Atl.  664.     Of 
course,  there  is  a  presumption  against  the 
existence   of  an   intention   to   impose  such 
double  taxation,  until  overcome  by  the  ex- 
press language  of  the  statute.     Ibid.     See 
also  Stroh  v.  Detroit,  131  Mich.  109,  90  N. 
W.    1029.     In  this  state  it  has  been  held 
that,  "in  order  to  render  taxation  double, 
one   person  or  known   subject  of   taxation 
must  be  required  to  contribute  twice  directly 
to  the  same  burden,  while  other  subjects  of 
taxation    are    required    to    contribute    but 
once."     Second    Ward    8av.    Bank    v.    ilil- 
waukecy  94  Wis.  587,  69  N.  W.  359.  In  that 
ease  the  shares  of  stock  in  the  bank  were 
taxed  as  the   property  of  the  shareholder, 
while  the  real  estate  forming  a  part  of  tlie 
capital  stock  was  taxed  as  the  property  of 
the  bank.     And  in  a  recent  case  it  was  held 
by  this  court  "that  the  fact  that  the  capital 
of  such   an  unincorporated   association   en- 
gaged in  banking  consists  of  real  property, 
and  was  taxed  as  such  to  the  association, 
does  not  affect  the  question  of  its  being  tax- 
able in  its  intangible  form  to  the  members 
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of  such  association.'*  State  ex  rel.  Batz  ▼• 
Letois,  118  Wis.  432,  95  N.  W.  388.  The 
correctness  of  these  decisions  has  not  been 
questioned,  and  we  perceive  no  good  reason 
why  they  are  not  based  upon  solid  ground. 
The  case  at  bar  does  not  present  a  case  of 
double  taxation,  as  defined  by  this  court  in 
the  cases  cited.  We  must  hold  that  the 
statutes  in  question  are  not  repugnant  to 
the  constitutional  requirement  that  "the 
rule  of  taxation  shall  be  uniform,  and  taxes 
shall  be  levied  upon  such  property  as  the 
legislature  shall  prescribe."     Const.  ai*t.  8. 

§  1. 

4.  Counsel  also  contend  that  the  taxation 
of  "debts  due  from  solvent  debtors"  is  pro- 
hibited by  that  clause  of  the  Federal  Consti- 
tution which  declares  that  "no  state  shall 
.     .     .     deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws."* 
U.  S.  Const.  Amend,  art.  14,  §  1.   The  ques- 
tion was  determined  by  the  Supreme  Court 
of  the  United  States  against  such  conten- 
tion of  counsel  many  years  ago,  in  a  case 
wherein  it  was  held  that  "this  court  can  af- 
ford the  citizen  of  a  state  no  relief  from  the 
enforcement    of    her    laws    prescribing    the 
mode  and  subjects  of  taxation  if  they  neither 
trench  upon  Federal  authority,  nor  violate 
any  right  recognized  or  secured  by  the  Con- 
stitution of  the  United  States.     The  Con- 
stitution does  not  prohibit  a  state  from  tax- 
ing her  resident  citizens  for  debts  held  by 
them  against  a  nonresident,  evidenced  by  hi» 
lK>nds,  payment  whereof  is  secured  by  his 
deeds  of  trust  or  mortgages  upon  real  estate 
situate  in  another  state.   Kirtland  v.  Hoick- 
kiss,  100  U.  S.  491,  25  L.  ed.  558,  Affirming 
the  same  case  in  42  Conn.  426,  10  Am.  Rep. 
546.     See     also     Kentucky    Railroad    Tax 
Cases   {Cincinnati,  N.  O.  d  T.  P.  R.  Co  ▼. 
Kentucky)    116  U.  S.  321,  29  L.  ed,  414,  5 
Sup.   Ct.   Rep.   57:    (ribbons  v.   District   of 
Columbia,  110  U.  S.  404,  29  L.  ed.  680,  6 
Sup.   Ct.   Rep.   427;    Davenport   Nal.   Bank 
V.  Davenport  Bd.  of  Equalization,  123  U.  S, 
83,  31  L.  ed.  94,  8  Sup.  Ct  Rep.  73;  G^df. 
C.  d  S.  F.  R.  Co.  V.  Ellis,  165  U.  S.  150,  41 
L.  ed.  6G0,   17  Sup.  Ct  Rep.  255;   Ada%ns 
Exp.  Co.  V.  Ohio  State  Auditor,  165  U.  S- 
194,  41  L.  ed.  683,  17  Sup.  Ct.  Rep.  305; 
Western  U.  Teleg.  Co.  v.  Indiana,  165  U.  S. 
304,  41   L.  ed.  725,  17   Sup.  Ct.  Rep.  345; 
American  Sugar  Ref.  Co.  v.  Louisiana,  179^ 
U.  S.  89,  45  L.  ed.  102,  21  Sup.  Ct  Rep.  43; 
Kidd  V.  Alabama,  188  U.  S.  730,  47  L.  ed. 
609,  23  Sup.  Ct  Rep.  401.     Several  of  these 
cases  sanction  the  classification  of  property 
in  tlie  states  for  the  purposes  of  taxation. 
We  must  hold  that  the  statutes  in  question 
are  valid  enactments,   and 'that  the   notes 
and   mortgages   belonging   to   the    plaintiff 
were  subject  to  taxation. 

The  order  of  the  Circuit  Court  is  affirmed. 
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Dodco,  J.,  dissenting: 

I  concur  in  the  holding  of  my  brethren 
thai,  in  the  light  of  constitutional  and  leg- 
islative history,  the  framers  of  our  Consti- 
tution must  be  deemed  to  have  used  the 
word  "property,"  in  §  1,  art.  8,  in  a  sense 
broad  enough  to  include  credits,  however 
unphilosophical  may  be  'the  treatment  of 
such  assets  as  property  for  purpose  of  tax- 
ation. I  also  yield  to  the  authority  of  the 
heretofore  decided  cases  in  this  court  de- 
claring that  taxation  both  of  the  credits 
and  of  all  the  property  of  the  debtors  does 
not  constitute  such  double  taxation  as  to 
breach  the  uniformity  rule  of  the  Constitu- 
tion, however  clear  may  be  the  fact  that 
thereby  the  debtor  is  pro  tanto  taxed  twice. 
Weston  v.  Charleston,  2  Pet.  449,  7  L.  ed. 
481 ;  San  Mateo  County  v.  Southern  P.  R. 
Co.  8  Sa\^7.  238,  13  Fed.  722^  732.  Also  I 
agree  that  inclusion  of  debts  of  solvent  debt- 
ors, and  exclusion  of  others,  is  legitimate 
classification,  upon  distinctions  germane  to 
the  subject  of  taxation.  So  that,  as  to 
most  of  the  subjects  discussed  in  the  opin- 
ion in  this  case,  I  am  in  general  accord  with 
that  document,  but  to  the  conclusion  reached 
I  think  there  is  a  still  further  obstacle 
urged  in  argument,  but  passed  without 
comment  in  the  opinion.  That  I  shall  at- 
tempt to  state. 

If  we  concede  that,  for  purposes  of  taxa- 
tion, credits  are  property,  the  lawmakers 
must  accept  with  that  concession  the  bur- 
dens and  limitations  imposed  on  them  in 
exercising  their  power  to  tax  property.  The 
limitation  imposed  by  our  Constitution  is 
that  the  rule  of  taxation  must  be  uniform. 
This  is  re-enforced  by  the  14th  Amendment 
to  the  Federal  Constitution,  which  prohibits 
the  state  from  denying  to  any  person  the 
equal  protection  of  the  law.  The  state  Con- 
stitution prohibits  discrimination  in  rules 
of  taxation  between  different  kinds  of  that 
property  which  the  legislature  prescribes  to 
be  taxed,  while  the  Federal  Constitution 
protects  the  owners  of  property  against  dis- 
crimination in  tax  laws,  as  in  all  others. 
Black  V.  State,  113  Wis.  206,  90  Am.  St. 
Rep.  853,  89  N.  W.  522;  State  v.  Whitcom 
(Wis.)  99  N.  W.  468.  I  have  found  myself 
unable  to  escape  the  conviction  that  both  of 
these  prohibitions  have  been  defied  in  that 
provision  of  our  legislative  scheme  of  taxa- 
tion which  permits  the  deduction  of  debts 
from  the  value  of  the  credits  owned  by  any 
person,  in  ascertaining  their  taxable  value, 
without  permitting  such  deduction  from  the 
values  of  other,  property.  The  statutory 
rule  of  taxation  of  all  prescribed  property 
is  that  the  true  cash  value  is  to  be  ascer- 
tained, and  that  all  general  taxes  are  to  be 
levied  proportionately  to  such  values.  As- 
senting, as  I  do  with  some  hesitation,  to  the 
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view  of  my  brethren  that  the  statutes  direct 
the  ascertainment  of  the  cash  value  of  cred- 
its, as  distinguished  from  their  nominal  or 
face  value,  1  still  cannot  think  that  uni- 
formity  of  rule  is  maintained  when  deduc- 
tions are  permitted  from  the  value  of  one 
kind  of  the  property  prescribed  to  be  taxed, 
and  not  from  that  of  other  kinds.  I  think 
that  my  brethren  would  hardly  hold  that 
uniformity  was  maintained  in  a  statute 
which  permitted  deduction  of  the  owner's 
debts  from  the  value  of  his  cattle,  but  not  of 
his  horses;  of  his  wheat,  but  not  of  his 
com;  but  I  can  see  no  difference  between 
such  cases  and  that  now  before  us,  in  the 
principle  involved.  If  a  good  $1,000  bond 
and  $1,000  worth  of  lumber  are  both  alike 
property,  in  the  constitutional  sense,  why 
should  one  be  valued  for  taxation  at  $500,. 
and  the  other  at  $1,000,  as  they  would  be  if 
the  owner  of  each  owed  $500?  Such  dis- 
crimination signifies  a  perhaps  unconscious 
recognition  of  a  philosophical  absurdity  in 
attempting  to  class  credits  with  tangible  as- 
sets as  taxable  property,  but  only  upon  such 
classification  does  the  power  to  tax  credits 
as  property  exist  at  all  under  our  Constitu- 
tion. Some  have  suggested  that  one  whose 
wealth  consists  of  credits  has  wealth  only  to 
the  excess  of  his  credits  over  his  debts.  This 
may  be  conceded  without  advancing  the  ar- 
giunent.  Equally  the  wealth  of  him  who 
has  tangible  assets  is  not  correctly  meas- 
ured unless  his  debts  be  deducted.  In 
neither  case,  however,  is  that  material  to 
the  question  of  taxation,  for  it  is  not  the 
w^ealth  of  the  individual  on  which  the  Con- 
stitution authorizes  taxes  to  be  laid,  but  the 
property  within  this  state.  Others  have 
urged  that  credits  constitute  a  fund  from 
which  men  ordinarily  expect  to  discharge 
their  debts,  and  that  somehow  this  justifies 
taxation  of  only  the  balance.  The  prepiise, 
however,  is  unfounded  in  fact.  The  farmer, 
the  merchant,  the  manufacturer,  ordinarily 
relies  on  the  proceeds  of  his  crops  or  stock 
in  trade  to  pay  his  current  debts,  rather 
than  the  securities  in  which  he  may  have 
invested.  Uusually  only  he  who  has  not 
surplus  for  investment  relies  on  his  credits 
to  meet  debts.  He  whose  wealth  is  mainly 
invested  in  bonds  and  mortgage  does  not. 
No  other  ground  worthy  even  of  mention 
has,  to  my  knowldege,  ever  been  advanced 
to  justify  such  a  classification.  I  find  my- 
self unable  to  conceive  any.  While,  of 
course,  I  must  concede  that  not  only  may 
the  legislature  exempt  certain  classes  of 
property,  by  implication,  from  the  power  to 
prescribe  that  which  shall  be  taxed,  and 
may  even  classify  that  which  they  do  pre- 
scribe for  taxation,  so  that  some  may  be 
treated  differently  from  other  classes,  with- 
out disobedience  of  the  behest  that  the  rule 
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be  uniform^  still  such  classification  must  be 
legitimate, — ^must  be  based  upon  distinctions 
having  real  relation  to  the  differences  in 
the  rule  of  taxation  applied  to  each.  State 
ea  rel.  Zillmer  v.  Kreuizherg^  114  Wis.  530, 
68  L.  R.  A.  748,  91  Am.  St.  Rep.  934,  90  N. 
W.  1098;  Black  v.  State,  113  Wis.  205,  90 
Am.  St.  Rep.  853,  89  N.  W.  622;  State  v. 
Whitcom  (WMs.)  99  N.  W.  468.  Finding, 
as  I  do,  no  differences  between  credits  and 
tangible  property  in  any  wise  germane  to 
the  valuing  one  with  a  deduction  for  debts, 
and  the  other  without,  I  cannot  escape  the 
conclusion  that  the  rule  of  uniformity  is  in- 
fringed by  this  statute. 

The  still  further  classification  attempted 
by  the  legislation  of  1903  (Laws  1903,  chap. 
378,  p.  601,  whereby  the  most  solvent  class 
of  credits — ^thoee  secured  by  mortgage  on 
real  estate — ^is  exempted  entirely,  while 
others  are  taxed,  will  present  curious  and 
interesting  questions  when,  if  ever,  it  comes 
up  for  judicial  consideration. 

The  further  question  whether  certain  per- 
sons are  denied  ''equal  protection  of  the 
laws"  by  the  provision  now  under  discus- 
sion, as  that  phrase  is  used  in  the  14th 
Amendment  to  the  Federal  Constitution,  is 
one  upon  which  this  court  cannot  speak 
finally  unless  it  speak  affirmatively.  The 
final  construction  and  enforcement  of  this 
prohibition  lie  with  the  courts  of  the  United 
States.  The  ultimate  court  of  that  juris- 
diction has  not  as  yet  had  occasion  to  de- 
clare upon  the  validity  of  such  a  tax  scheme 
as  ours,  but  the  circuit  court  has,  and  that, 
too,  in  no  uncertain  terms,  by  the  pen  of 
one  of  the  ablest  of  the  then  members  of  the 
Supreme  Court, — Mr.  Justice  Field.  In 
San  Mateo  County  v.  Southern  P.  R. 
Co,  8  Sawy.  238,  13  Fed,  722,  732, 
and  Santa  Clara  County  v.  Southern 
P.  R,  Co,  18  Fed.  385,  was  consid- 
ered a  law  which  authorized  deduction  of 
mortgage  debts  from  the  value  of  other 
property  in  ascertaining  its  valuation  for 
taxation,  but  denied  such  deduction  from 
the  value  of  property  belonging  to  railroad 
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companies.  It  was  held  that  since  the  law 
designated  property  as  the  subject  of  taxa- 
tion, and  its  value  as  the  basis  of  apportion- 
ment, the  allowance  of  deduction  of  mort- 
gage debts  from  true  value  of  some,  and  the 
denial  of  similar  deduction  from  that  of 
other,  property  in  the  taxable  class,  denied 
to  the  owners  of  the  latter  equal  protection 
of  law.  The  former  of  these  cases  was 
taken  to  the  Supreme  Court,  but  was  af- 
firmed on  other  grounds;  that  court  recog- 
nizing the  very  grave  importance  of  the 
question  whether  the  state  law  was  in  de- 
fiance of  the  Federal  Constitution,  but  re- 
straining itself  from  expressing  any  opin- 
ion thereon,  because  such  question  belonged 
"to  a  class  which  that  court  should  not  de- 
cide unless  their  determination  is  essential 
to  the  disposal  of  the  case."  118  U.  S.  394, 
410,  30  L  ed.  118,  123,  6  Sup.  Ct.  Rep. 
1132,  1140.  These  two  cases  have,  I  believe, 
never  since  been  seriously  questioned  in  the 
Federal  courts,  but  have  often  been  referred 
to  approvingly  and  as  authority,  yashville, 
C.  d  St.  L.  R.  Co,  V.  Taylor,  86  Fed.  1(J8. 
They  seem  in  accord  with  the  principle  de- 
cided in  Neu>  York  v.  Weaver,  100  U.  S. 
539,  25  L  ed.  705,  which  held  that  a  law  per- 
mitting deduction  of  debts  from  the  total  of 
other  personal  property,  but  denying  such 
deduction  from  value  of  stock  in  national 
banks,  was  discriminatory  against  the  lat- 
ter, and  therefore  forbidden  by  §  6219,  U. 
S.  Rev.  Stat,  (U.  S.  Comp.  Stat.  1901,  p. 
3502).  I  shall  not  feel  justified  in  occu- 
pying space  to  quote,  as  I  should  like  to  do. 
from  the  very  clear  and  vigorous  arguments 
of  Field,  J.  Suffice  it  to  say  that  they  con- 
vince me  that  equal  protection  of  the  laws 
is  denied  when  a  creditor  class  is  created  of 
those  whose  credits  equal  or  exceed  their 
debts,  and  an  immunity  from  taxation 
granted  them  which  is  withheld  from  the 
debtor  class,  composed  of  those  whose  debts 
exceed  their  credits.  Of  the  policy  of  such 
a  law,  I  might  properly  express  opinion  only 
as  a  citizen. 


1^04. 


Goodwin  v.  Claytob. 


309 


NORTH   CAROLINA   SUPREME   COURT. 


G.  O.  GOODWIN 

V. 

A.  B.  CLAYTOR  et  al.,  Appte, 
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1.  The  rlfflit  to  exemption  from  ex- 
eentloa  Is  subject  to  the  law  of  the  fo- 
rum. 

2.  A  debtor  cannot  claim  the  benefit 
of  tbe  exemption  la^r  of  tbe  state  of 
bis  domicile  even  against  his  creditor  re- 
siding there,  with  respect  to  a  debt  due  him 
by  a  corporation,  located  and  doing  business 
in  another  state,  which  is  also  the  situs  of 
the  debt,  and  which  debt  has  been  attached 
by  the  creditor  at  the  domicil  of  the  cor- 
poration. 

3.  Taklnff  personal  Jadsment  asalnst 
tbe    principal    debtor    and    the    sar- 


NOTB. — Where  debt  gamUhahle. 

I.  Domicil  of  gamiehing  creditor,  209. 
IT.  Domicil  of  debtor,  209. 

III.  State,  other  than  hie  domicUj  where  debt- 

or temporarily  present,  218. 

IV.  State  where  foreign  corporation  engaged 

in  htuinesn,  214. 
V.  Conflict  of  jurisdiction,  220. 
VI.  Exemptions,  222. 

Scope. 

The  earlier  cases  on  this  subject  are  collect- 
ed in  the  note  to  Illinois  C.  B.  Co.  t.  Smith, 
19  L.  B.  A.  577.  The  present  note  covers  only 
the  cases  upon  the  point  decided  since  that 
note,  and  Includes  only  those  cases  in  which 
the  question  is  discussed  upon  general  prin- 
ciples of  constitutional  law  and  private  in- 
ternational law.  Cases  which  turn  upon  the 
construction  of  the  language  of  local  statutes 
are  not  included. 

As  to  attachment  of  shares  of  stock  in  for- 
eign corporation,  see  note  to  Simpson  v.  Jer- 
sey City  Contracting  Co.  55  L.  R.  A.  796. 

I.  Domicil  of  garnishing  creditor. 

It  Is  apparent,  from  the  cases  cited  in  the 
following  subdivisions,  that  the  domicil  of  the 
principal  defendant  (i.  e.,  the  person  to  whom 
the  debt  sought  to  be  garnished  is  due),  and 
of  the  garnishee  (i.  e.,  the  person  owing  the 
debt  sought  to  be  garnished),  has  an  Important 
bearing  upon  the  question  whether  a  debt  has 
a  situs  in  a  particular  state  so  as  to  make  it 
competent  for  that  state  to  subject  It  to  gar- 
nishment. The  residence  of  the  garnishing 
creditor,  however,  has  no  bearing  upon  this 
question,  though  It  may,  of  course,  affect  the 
question  whether  a  particular  debt  falls  with- 
in the  local  garnishment  laws,  conceding  that 
it  may  constitutionally  be  embraced  by  them. 

II.    Domicil  of  debtor. 

Since  the  publication  of  the  note  in  19  L.  R. 
A.  577,  it  has  been  authoritatively  determined 
by  the  United  States  Supreme  Court,  in  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Sturm,  174  U.  S. 
710,  48  L.  ed.  1144,  19  Sup.  Ct.  Rep.  797,  and 
King  V.  Cross,  175  U.  S.  396,  44  L.  ed.  211,  20 
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nlshee  does  not  waive  the  Hen  of  the  at- 
tachment, where  the  statute  contemplates 
personal  judgment  against  the  garnishee,  and 
the  judgment  against  the  principal  debtor  is 
void  for  lack  of  jurisdiction. 

4.  The  debt  owlnv  by  the  varnlshee  to 
the  principal  debtor  at  the  time  of 
his  appearance  and  answer,  and  not 
that  due  at  the  time  of  service  of  summons, 
may  be  applied  in  satisfaction  of  the  claim 
of  the  attaching  creditor,  under  a  statute 
providing  that  judgment  shall  be  entered  for 
all  sums  of  money  due  to  the  principal  debt- 
or from  him. 

5.  A  forelffu  corporation  which  has  Its 
principal  place  of  business  and  the 
balk  of  Its  property  In  a  state  with 
whose  laws  it  has  complied  for  the  purpose 
of  obtaining  the  privilege  of  doing  business 
there,  which  subject  It  to  the  service  of  proc- 
ess there,  is  subject  to  the  Jurisdiction  of  the 


Sup.  Ct.  Rep.  181,  that  a  court  of  the  state 
in  which  the  debtor  is  domiciled  may,  without 
service  on  the  nonresident  creditor  except  by 
publication,  acquire  Jurisdiction  to  render  a 
Judgment  in  garnishment,  condemning  a  debt, 
payable  generally,  to  the  satisfaction  of  a  claim 
against  the  nonresident  creditor,  which  judg- 
ment shall  be  entitled  to  full  faith  and  credit 
In  other  states,  under  the  Federal  Constitution. 
To  this  extent  these  decisions  are,  of  course, 
binding  upon  the  state  courts,  and  are  con- 
clusive as  to  the  duty  of  a  court  of  one  state 
to  recognize  a  judgment  in  garnishment  pro- 
ceedings rendered  In  another  under  the  cir- 
cumstances mentioned.  They  rest  upon  the 
fundamental  proposition,  which  is  expressly  de- 
clared In  the  latter  case,  that  such  a  proceed- 
ing, though  the  nonresident  creditor  be  served 
constructively  only,  does  not  deny  due  process 
of  law.  But,  while  they  lend  strong  support 
to  that  general  proposition,  they  are  not  neces- 
sarily conclusive  upon  the  state  courts  with 
respect  to  It,  so  far  as  It  affects  the  question 
whether  a  state  court  will  take  Jurisdiction  in 
a  domestic  proceeding  under  such  circumstan- 
ces, sluce  a  decision  by  a  state  court  in  a  do- 
mestic proceeding  that  a  particular  course  of 
procedure  does  not  constitute  due  process  of 
law,  Is  not  reviewable  by  the  Federal  Supreme 
Court.  As  a  state  court,  however,  Is  bound  to 
concede  that  such  a  proceeding,  when  con- 
ducted In  another  state  under  these  circumstan- 
ces, constitutes  due  process  of  law,  it  Is  not 
likely  to  decline  Jurisdi<;tIon  of  a  domestic  pro- 
ceeding under  the  same  circumstances  upon 
the  ground  that  it  does  not  constitute  due 
process  of  law,  even  if,  prior  to  the  decisions 
of  the  Supreme  Coui*t,  it  had  adopted  the  other 
view. 

The  position  of  tbe  Supreme  Court  does  not 
rest  upon  any  abstract  reasoning  with  respect 
to  the  situs  of  a  debt,  but  upon  the  broad 
ground  suggested  by  the  following  quotation 
from  the  opinion  in  the  first  case :  "The  es- 
sential service  of  foreign-attachment  laws  Is 
to  reach  and  arrest  the  payment  of  what  is 
duo  and  might  be  paid  to  a  nonresident  to  the 
defeat  of  his  creditors.  To  do  it,  you  must  go 
to  the  domicil  of  his  debtor,  and  can  only  do 
It  under  the  laws  and  procedure  In  force  there.'* 
The  Idea  that  Jurisdiction  In  such  case  does 
14 
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courts  of  that  state  in  actions  to  collect 
debts  due  from  it  either  to  foreign  or  do- 
mestic creditors,  so  far  as  foreign  creditors 
are  permitted  to  maintain  actions  in  the 
state. 

6.  WB.mem  due  by  a  corporation,  -vrblcb, 
althonirli  havlns  Its  domldl  of  ori- 
arln  In  one  state,  bas  acQvlred  a 
domldl  for  business  purposes  by  adoption 
In  another  one  where  its  property  is'  located, 
to  a  salesman  whose  services  are  rendered  in 
still  another  state,  where  he  resides,  are  sub- 
ject to  attachment  for  the  debt  of  the  sales- 
man in  favor  of  a  creditor  residing  in  the 
state  of  the  lacter's  domicll  at  the  adopted 
domlcll  of  the  corporation,  under  a  statute 
providing  that  an  action  may  be  brought 
against  a  foreign  corporation  by  a  plaintiff 
not  a  resident  of  the  state  when  the  cause  of 
action  shall  have  arisen,  or  the  subject  of  the 
action  shall  be  situated,  within  the  state. 

7.  A  statute  exempting  iv^asesfrom  the 
reach  of  creditors  In  aupplententary 
proceediiiffft  will  operate  In  favor  of  non- 


not  depend  upon  the  situs  of  the  debt,  but  upon 
the  control  which  is  obtained  over  the  debtor. 
Is  still  further  emphasized  in  Mooney  v.  Bu- 
ford  &  G.  Mfg.  Co.  18  C.  C.  A.  421,  34  U.  S. 
App.  f>81,  72  Fed.  32.  In  Lancashire  Ins.  Co. 
V.  Corbetts,  165  111.  592,  36  L.  R.  A.  640,  56 
Am.  St.  Rep.  275,  46  N.  E.  631,  the  court  says : 
"To  hold  that  the  situs  of  the  debt  determines 
the  question  of  Jurisdiction  is  practically  to 
hold  that  a  debt  cannot  be  garnished  at  all 
In  foreign  attachments,  for  the  very  ground  of 
a  foreign  attachment  is  the  nonresldence  of  the 
principal  defendant,  who,  in  cases  of  garnish- 
ment. Is  the  creditor  of  the  garnishee;  and, 
if  the  debt  which  the  garnishee  owes  to  his 
creditor  can  be  reached  only  by  proceedings  had 
where  such  creditor  resides, — that  is,  where 
the  debt  has  its  situs, — It  cannot  be  reached  in 
foreign  attachment  at  all." 

While  the  debt  Involved  in  the  Sturm  Case 
was  for  wages  earned  by  the  nonresident  cred- 
itor in  the  state  of  his  domlcll,  and  would,  un- 
doubtedly, in  the  ordinary  course,  have  been 
paid  there,  the  decision  is  nevertheless  upon  the 
assumption  that  the  debt  was  payable  generally, 
and  that  there  was  no  "special  limitation  or 
provision  in  respect  to  payment.*'  This  as- 
sumption Introduces  a  qualification  into  the 
doctrine  as  actually  established  by  the  case, 
though,  in  view  of  the  broad  ground  upon  which 
the  decision  rests,  it  is  difficult  to  perceive  how 
the  question  whether  the  debt  Is  payable  gen- 
erally, or  is  expressly  made  payable  at  some 
particular  place,  can  have  any  legitimate  effect 
upon  the  question.  The  qualification,  never- 
theless, must  be  accepted  as  attaching  to  the 
actual  decision  made.  It  is  difficult  to  align 
the  cases  with  reference  to  the  distinction  thus 
suggested,  since  It  is  not  always  clear,  when  the 
court  states  that  the  debt  was  payable  in  a 
certain  state,  whether  it  means  that  It  was  ex- 
pressly payable  there,  or  was  by  legal  implica- 
tion payable  there.  For  Instance,  In  the  opin- 
ion in  Missouri  P.  R.  Co.  v.  Sharltt,  43  Kan. 
375,  8  L.  R.  A.  385,  19  Am.  St  Rep.  143,  23 
Pac.  430  (referred  to  in  the  Sturm  Case),  the 
court  said  that  the  debt  was  payable  in  Kan- 
sas, the  creditor's  domlcll ;  whereas,  in  the 
Sturm  Case,  upon  substantially  the  same  state 
of  facts,  the  court  assumed  that  the  debt  was 
payable  generally.  The  distinction  has,  how- 
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residents,  and  will  be  construed  to  include 
property  sought  to  be  reached  by  mesne  proc- 
ess, such  as  writs  of  attachment  and  gar- 
nishment issued  to  place  the  property  In 
the  custody  of  the  court  to  preserve  it  for  ap- 
plication to  plaintiff's  claim. 

(December  13,  1904.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Forsyth  Coun- 
ty in  favor  of  plaintiiT  in  a  garnishment  pro- 
ceeding to  reach  a  debt  owing  by  the  de- 
fendant corporation  to  its  employee.  He- 
versed, 

Statement  by  Walker,  J.: 

This  action  was  heard  in  the  superior 
court  of  Forsyth  county  at  spring  term, 
1904,  by  McNeill,  J.,  upon  a  case  agreed  a» 
follows : 

The  action  was  comtnenced  before  a  jus- 


ever,  been  recognized  in  other  cases.  Thus,  It 
will  be  observed  that  the  case  next  cited,  which 
upholds  the  Jurisdiction  of  the  court  of  the 
debtor's  domlcll,  makes  the  same  quallflcatloD 
as  the  Sturm  Case. 

A  debt  having  no  special  provision  in  regard 
to  payment  is  payable  at  any  place,  and,  hence, 
may  be  attached  at  the  domlcll  of  the  debtor, 
although  the  creditor's  domlcll  may  be  else- 
where. Barbour  v.  Boyce,  7  Ohio,  N.  P.  504. 
The  court  said  that  the  question  whether  a  debt 
due  a  nonresident  Is  garnlshable  at  the  domlcll 
of  the  debtor  when  made  payable  at  a  particu- 
lar place  outside  that  domlcll  was  left  open  in 
the  Sturm  Case. 

And  the  distinction  is  recognized  in  the 
cases  next  cited,  which  deny  the  Jurisdiction 
of  the  court  of  the  debtor's  domlcll  if  the  debt 
is  payable  elsewhere. 

A  debt  due  from  a  domestic  corporation  to 
a  nonresident,  which  Is  payable  at  the  latter's 
domlcll,  Is  not  subject  to  garnishment.  Central 
R.  Co.  V.  Brinson,  109  Ga.  354,  77  Am.  St  Rep. 
382,  34  S.  E.  597.  The  decision  in  this  case 
was  followed  in  Johnson  v.  Southern  B.  Co.  110 
Ga.  303,  84  S.  B.  1002. 

A  debt  due  a  nonresident  and  payable  at  the 
latter's  domlcll  is  not  subject  to  garnishment 
in  Georgia.  Beasley  v.  Lennox-Haldeman  Co. 
116  Ga.  13,  42  S.  E.  385.  It  does  not  ex- 
pressly appear  In  this  case  that  the  garnishee 
was  domiciled  In  Georgia,  but  that  was  prob- 
ably the  fact ;  and  the  decision  is  upon  the 
ground  that  the  situs  of  a  debt  is  at  the  place 
where  a  creditor  is  domiciled.  And  this  posi- 
tion was  adhered  to  in  the  subsequent  cases  of 
High  V.  Padrova,  119  Ga.  648,  46  S.  E.  859. 
and  Glower  v.  Glldden  Varnish  Co.  120  Qa.  983, 
48  S.  E.  355. 

A  debtor  can  be  garnished  only  in  the  state 
where  the  debt  Is  payable  if  that  be  the  place 
of  the  residence  of  his  creditor.  Bullard  v. 
Chaffee,  61  Neb.  83,  51  L.  R.  A.  715,  84  N.  W. 
604. 

It  Is  difllcult  to  determine  whether  the  de- 
cisions in  the  cases  last  cited  are  upon  the 
assumption  that  the  debt  was  expressly  pay- 
able In  a  state  other  than  that  in  which  the 
debtor  was  domiciled,  or  upon  the  assumption 
that  It  was,  by  legal  Implication,  payable  in 
such  other  state.    Upon  the  former  assumption,. 
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tice  of  the  peace  by  Goodwin,  a  resident  of 
the  state  of  Virginia,  against  Claytor,  also 
a  resident  of  the  state  of  Virginia,  for  the 
recovery  of  $109.67,  with  interest  on  $96.01 
from  January  14,  1903,  due  by  judgment. 
The  indebtedness  of  Claytor  to  Goodwin  is 
admitted.  Service  of  summons  was  duly 
had  by  publication,  and  by  garnishment  of 
a  debt  due  from  the  R.  J.  Reynolds  Tobacco 
Company  to  Claytor.  Claytor  is  an  em- 
ployee of  the  R.  J.  Reynolds  Tobacco  Com- 
pany in  the  capacity  of  traveling  salesman, 
and  the  money  which  was  attached  in  the 
hands  of  the  R.  J.  Reynolds  Tobacco  Com- 
pany was  the  earnings  of  Claytor  for  his 
personal  services;  and  said  earnings  ac- 
crued within  sixty  days  next  preceding  the 
institution  of  this  action,  service  of  garnish- 
ment, filing  of  answer,  and  the  order  of  the 
justice.     These  earnings  were  used  for  the 


support  of  a  family  dependent  upon  him. 
It  is  admitted  that  the  R.  J.  Reynolds  To- 
bacco Company  is  a  corporation  duly  char- 
tered and  created  under  and  by  virtue  of 
the  laws  of  the  state  of  New  Jersey,  and  is 
engaged  in  the  manufacture  of  tobacco,  with 
its  principal  place  of  business  and  bulk  of 
its  property  in  Winston,  North  Carolina,  it 
having  no  property  in  New  Jersey,  save 
that  such  office  as  is  required  by  the  laws  of 
New  Jersey  is  located  there.  The  said  com- 
pany has  complied  with  the  laws  of  North 
Carolina  in  reference  to  foreign  corpora- 
tions of  the  nature  and  character  of  this 
company.  The  contract  between  Claytor 
and  the  company  was  signed  by  Claytor  in 
Virginia,  and  returned  to  Winston  by  mail. 
The  preliminary  arrangements,  however,  and 
the  principle  involved  in  the  contract  were 
agreed  upon  at  the  office  of  the  company  in 


these  decisions  would  not  be  inconsistent  with 
the  decisions  of  the  United  States  Supreme 
Court  already  referred  to,  but  upon  the  latter 
assumption  they  would  he. 

LoulsYiUe  &  N.  U.  Co.  v.  Nash,  118  Ala. 
477,  41  L.  R.  A.  331,  72  Am.  St.  Rep.  181,  23 
So.  825,  upon  substantially  the  same  state  of 
facts  involved  in  the  Sturm  Case,  denied  the 
jurisdiction  of  a  court  of  the  domicil*  of  the 
debtor  to  garnish  an  indebtedness  due  to  a 
nonresident  creditor,  who  was  served  within  the 
state  and  did  not  appear.  The  decision  which 
was  rendered  prior  to  the  decision  in  the  Sturm 
Case  is  upon  the  broad  ground  that  the  situs 
of  a  debt  for  the  purpose  of  garnishment  Is  at 
the  domicil  of  the  creditor,  and  not  at  the 
domicil  of  the  debtor,  and  does  not  rest  upon 
any  distinction  with  respect  to  the  place  of 
payment. 

McBee  v.  Purcell  Nat.  Bank,  1  Ind,  Terr. 
288,  37  S.  W.  56 — holding  that,  where  money 
deposited  in  a  bank  by  a  nonresident  is  pay- 
able over  the  counter,  the  situs  of  the  debt 
for  the  purpose  of  garnishment  is  the  place  of 
deposit, — seems  to  assume  that,  in  order  to 
confer  Jurisdiction  upon  a  court  of  the  debtor's 
domicil,  it  is  not  sufficient  that  the  debt  be 
payable  generally,  but  that  it  must,  either  by 
contract  or  by  implication  of  law,  be  payable 
at  tbe  debtor's  domicil. 

Some  of  the  cases,  however,  have  expressly 
applied  the  doctrine  that  a  debt  due  a  nonresi- 
dent is  subject  to  ^rnishment  at  the  domicil  of 
the  debtor,  in  cases  in  which  the  debt  was  ex- 
pressly payable  in  another  state.  Thus,  Tootle 
V.  Coleman,  57  L.  R.  A.  120,  46  C.  C.  A.  132, 
107  Fed.  41,  held  that  debts  due  from  parties 
domiciled  in  Kansas,  payable  In  Missouri,  for 
goods  purchased  in  the  latter  state,  were  sub- 
ject to  garnishment  in  Kansas,  notwithstanding 
that  the  creditors  were  nonresidents,  and  were 
served  by  publication  only.  The  implication  in 
this  case  is  that  the  contract  expressly  made 
Missouri  the  place  of  payment.  At  all  events, 
it  Is  clear  that  the  court  recognizes  no  distinc- 
tion based  upon  the  fact  whether  the  debt  is 
payable  generally,  or  is  expressly  made  pay- 
able at  a  certain  place. 

Wyeth  Hardware  &  Mfg.  Co.  v.  H.  F.  Lang 
A  Co.  127  Mo.  242,  27  L.  R.  A.  651,  48  Am.  St. 
Rep.  626,  29  S.  W.  1010,  also  holds  that  the 
situs  of  a  debt  doe  a  nonresident  for  the  pur- 
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poses  of  garnishment  is  at  the  domicil  of  the 
debtor,  even  though  payable  elsewhere;  and  ex- 
pressly overrules  the  exception  to  the.  rule  made 
by  previous  decisions  of  the  appellate  court, 
when  the  debt,  by  the  terms  of  the  contract,  is 
made  payable  elsewhere. 

So,  a  debt  due  from  a  resident  to  a  nonresi- 
dent is  subject  to  garnishment,  although  the 
debt  was  payable,  and  the  contract  out  of 
which  it  arose  was  performed,  outside  the 
state.  Dinkins  v.  Crunden-Martin  Wooden  ware 
Co.  99  Mo.  App.  310,  73  S.  W.  246. 

Under  the  Illinois  statute,  a  creditor  may 
have  an  attachment  against  his  debtor,  who  is 
a  nonresident,  and  have  garnishee  process 
against  all  residents  indebted  to  such 
debtor,  notwithstanding  that  the  Indebtedness 
garnished  is  due  In  the  state  where  the  prin- 
cipal defendant  resides.  Pomeroy  v.  Rand, 
McN.  &  Co.  157  III.  176,  41  N.  E.  636. 

So,  Hawley  v.  Hurd,  72  Vt.  122,  52  L.  R.  A. 
195,  82  Am.  St  Rep.  922,  47  Atl.  401,  de- 
clared that  the  rule  was  established  in  Ver- 
mont that  a  resident  trustee  is  chargeable  with 
respect  to  a  debt  payable  to  a  nonresident  in 
the  state  of  his  domicil ;  and  applied  the  rule 
to  notes  made  by  a  person  domiciled  in  Ver- 
mont which  were  expressly  payable  in  New 
York  to  a  person  domiciled  in  the  latter  state. 

Rothschild  V.  Knight,  176  Mass.  48,  57  N.  E. 
337,  without  qualifying  the  doctrine  by  any 
reference  to  the  place  of  payment  of  the  debt, 
declares  generally  that,  so  far  as  the  at- 
tachabillty  of  a  debt  depends  upon  its  situs, 
it  must  be  held  that  the  situs  with  reference  to 
collection  is  the  place  where  the  proceedings 
may  be  had  against  the  debtor.  It  does  not 
appear,  as  a  matter  of  fact,  whether  the  debt 
involved  was  payable  generally,  or  at  some  par- 
ticular place. 

Bragg  V.  Gaynor,  85  Wis.  468,  21  L.  R.  A. 
164,  55  N.  W.  919,  declaring  that  debts  owing 
to  nonresidents,  although  represented  by  notes 
and  mortgages,  have  their  situs  within  the 
state  for  the  purpose  of  garnishment  or  cred- 
itors* bills  in  favor  of  those  to  whom  the  cred- 
itor Is  indebted,  suggests  no  distinction  based 
upon  the  fact  whether  or  not  the  notes  express- 
ly designate  a  place  of  payment. 

Relmers  v.  Seatco  Mfg.  Co.  30  L.  R.  A.  365, 
17  C.  C.  A.  228,  37  U.  S.  App.  426,  70  Fed. 
573,  declares  generally,  without  any  reference  to 
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Winston.  The  salary  of  Claytor  is  usually 
paid  him  by  check  upon  a  bank  in  New 
York,  which  is  sent  to  him  by  mail  in  Vir- 
ginia, but  occasionally  a  check  is  drawn  on 
a  bank  in  Winston  and  mailed  to  him  in 
Virginia.  Tliese  checks  are  sent  from  the 
office  of  the  company  in  Winston.  The  con- 
tract between  the  company  and  Clajiior  does 
not  fix  where  or  how  his  salary  shall  be 
paid.  All  services  performed  and  done  under 
and  by  virtue  of  this  contract  are  performed 
and  done  in  the  states  of  Virginia  and  West 
Virginia,  and  no  part  of  said  work  is  done 
in  North  Carolina.  At  the  date  of  the  serv- 
ice of  the  writ  of  garnishment  on  the  com- 
pany, it  was  indebted  to  Claytor  by  reason 
of  the  contract  in  the  sum  of  $16.55  for 
salary  and  $17.58  expense  money,  and  like- 
wise, since  the  service  of  the  writ  of  gar- 
nishment, has  become  indebted  to  Claytor  up 


to  the  date  of  filing  the  answer  in  the  sum 

of  $80  for  salary,  and  $ for  expense 

money;  the  expense  money  being  advanced 
by  Claytor,  and  the  company  reimbursing 
him  for  the  same  upon  receiving  statement 
thereof. 

The  laws  of  Virginia  upon  the  question  of 
exemptions  are  as  follows: 

Section  3630  of  the  Code  of  1887  [Code 
1904,  p.  1935] :  "E\'ery  householder  or  head 
of  a  family  residing  in  this  state  shall  be 
entitled  ...  to  hold  exempt  from  levy, 
seizure,  garnishment,  or  sale  under  any 
execution,  order,  or  process  issued  on  any 
demand  for  a  debt  or  liability  on  contract, 
hereafter  contracted,  his  real  and  personal 
property,  or  either,  to  be  selected  by  him, 
including  money  and  debts  due  him,  to  the 
value  of  not  exceeding  $2,000." 

Section    3652     [Code     1904,     p.     1949]: 


the  place  of  payment,  that  It  is  within  the  com- 
petence of  ttie  soverei^  of  the  residence  of 
the  debtor,  by  reason  of  its  control  over  its 
own  residents,  to  pass  laws  subjecting  the  debt 
to  seizure  within  its  territorial  sovereignty. 
The  case,  however,  was  obiter  on  th'is  point. 

In  the  two  cases  next  cited  It  does  not  ap- 
pear whether  the  debt  was  payable  generally, 
or  at  a  place  expressly  named. 

The  situs  of  a  debt  due  from  a  New  Yorlt 
insurance  company  to  a  resident  of  North  Car- 
olina, upon  account  of  a  loss  which  occurred  in 
the  latter  state,  is  in  New  York,  so  far  as  to 
authorize  process  of  attachment  or  garnish- 
ment to  be  taken  out  in  that  state.  Sexton 
V.  Pha^ni.\  Ins.  Co.  132  N.  C.  1,  43  8.  E. 
479. 

A  debt  due  from  a  resident  to  a  nonresident 
Is  subject  to  attachment.  Olcott  v.  Guerinck, 
19  Ohio  (\  C.  32. 

Rice  v.  Sharpielgh  Hardware  Co.  85  Fed. 
559,  Ib  not  opposed  to  the  doctrine  that  a  resi- 
dent debtor  of  a  nonresident  may  be  garnished 
on  account  of  the  debt,  as  in  this  case  a  per- 
son claiming  to  be  a  creditor  of  the  nonresi- 
dent'principal  defendant  undertook  to  garnish 
himself  upon  account  of  an  indebtedness  ad- 
mitted by  him  to  be  due  to  the  nonresident, 
and  the  decision  was  merely  that  the  garnish- 
ment statute  did  not  contemplate  or  permit 
the  same  person  to  be  both  garnishing  creditor 
and  garnishee. 

The  cases  alwve  reviewed  seem  to  Indicate  a 
tendency  to  disregard  the  qualification  intro- 
duced into  the  decision  in  the  Sturm  (^ase.  by 
the  assumption  of  the  court  in  that  case  that 
the  debt  was  payable  generally,  and  had  "no 
special  limitation  or  provision  in  respect  to 
payment."  It  is  not  probable  that  the  Supreme 
Court  will  adhere  to  that  qualification.  No 
mention  Is  made  of  it  in  King  v.  Cross.  175 
U.  S.  396,  44  L.  ed.  211.  20  Sup.  Ct.  Rep.  131. 
So  far  as  appears,  however,  the  debt  in  the 
latter  case  was  not  expressly  payable  In  a 
state  other  than  that  in  which  the  debtor  was 
domiciled,  and  the  decision  is  not  necessarily 
inconsistent  with  the  qualification.  As  before 
suggested,  it  Is  difilcult  to  see  how  the  fact 
that  the  debt  is  expressly  made  payable  in  a 
certain  state  can  affect  the  question,  since,  even 
in  that  case,  it  is  suable  wherever  the  debtor 
may  l)e  found  and  served  with  process. 
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The  general  question,  whether  a  Judgment 
rendered  in  one  state  is  subject  to  garnishment 
in  another,  Is  not  within  the  scope  of  this 
note,  since  it  does  not  turn  upon  the  domlci! 
of  any  of  the  parties  to  the  proceedings.  It 
may  be  said  here,  however,  that  the  weight  of 
authority  holds  that  a  Judgment  is  not  sub- 
ject to  garnishment  in  a  state  other  than  that 
in  which  it  was  rendered ;  and  therefore  a  Judg- 
ment is  not  within  the  rule  declared  in  the 
Sturm  Case,  that  an  Indebtedness,  not  express- 
ly payable  elsewhere,  is  subject  to  garnishment 
at  the  domicll  of  the  debtor ;  and  it  has  been 
expressly  held  by  the  United  States  Supreme 
Court  in  Wabash  R,  Co.  v.  Tonrville,  179  IT. 
S.  322,  45  L.  ed.  210,  21  Sup.  Ct.  Rep.  113.— 
a  case  substantially  like  the  Sturm  Case  except 
that  the  indebtedness  had  been  reduced  to  judg- 
ment,— that  a  Judgment  rendered  against  a 
corporation  in  Missouri  was  not  subject  to  gar- 
nishment in  Illinois,  in  which  state  the  cor- 
poration was  separately  organized.  The  deci- 
sion of  the  Missouri  supreme  court  in  Tonr- 
ville V.  Wabash  R.  Co.  148  Mo.  614,  71  Am. 
St.  Rep.  G50,  50  S.  W.  300,  to  the  same  effect, 
was  affirmed. 

So,  it  was  held  in  Boyle  v.  Musser-Sauntry 
Land,  Logging,  &  Mfg.  Co.  88  Minn.  456.  97  Am. 
St.  Rep.  538,  93  N.  W.  520,  that  a  Judgment  ob- 
tained in,  and  by  a  citizen  of,  Minnesota  against 
a  corporation  organized  in  Iowa,  but  doing  busi- 
ness and  having  an  agent  and  an  office  in 
Minnesota,  cannot  be  impounded  or  condemned 
In  either  attachment  or  garnistunent  proceed- 
ings in  Iowa  in  an  action  brought  by  a  corpora- 
tion of  that  state  against  the  Judgment  cred- 
itor, who  was  served  constructively  only.  The 
decision  Is  upon  the  ground  that  the  judg- 
ment had  no  situs  in  Iowa, — whether  because 
the  Judgment  creditor  was  not  domiciled  there, 
or  because  the  Judgment  was  to  be  regarded  as 
payable  elsewhere,  it  Is  difficult  to  determine. 

Ward  V.  Boyce,  152  N.  Y.  191,  36  L.  R.  A. 
549,  46  N.  E.  180,  held  that  a  wife,  a  resident 
of  New  York,  to  whom  a  note  made  by  a  resi- 
dent of  Vermont  was  payable,  was  not  con- 
cluded by  a  judgment  rendered  in  a  trustee 
process  instituted  in  Vermont  by  a  creditor  of 
the  husband,  whereby  the  note  was  adjudged 
to  belong  to  the  husband  rather  than  to  the 
wife,  and  the  maker  was  directed  to  pay  the 
same   to   the  hu.sband's   creditor,    it   appearing 
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"Wages  owing  to  a  laboring  man  being  a 
householder,  not  exceeding  $50  per  month, 
shall  also  be  exempt  from  distress,  levy,  or 
garnishment." 

Section  3656  [Code  1904,  p.  1952]:  "An 
injunction  may  be  awarded  to  enjoin  the 
sale  of  any  property  exempt  under  the  pro- 
visions of  this  chapter,  and  to  prevent  the 
wages  exempted  by  §  3652  from  being  gar- 
nisheed  or  otherwise  collected  by  an  execu- 
tion creditor." 

It  is  admitted  that  Claytor  is  a  house- 
holder, or  head  of  a  family,  within  the 
meaning  of  the  exemption  law  of  the  state 
of  Virginia,  and  it  is  likewise  admitted  that 
he  has  never  had  allotted  to  him  any  ex- 
emption under  and  by  virtue  of  the  laws  of 
that  state. 

This  agreed  statement  of  facts  is  made 
and  signed  without  prejudice  to  any  rights 


of  either  of  the  interested  parties  to  make 
any  motidh  or  enter  any  special  appearance 
as.  in  its  or  his  judgment,  may  be  deemed 
advisable. 

The  court,  upon  the  case  agreed,  rendered 
judgment  in  favor  of  the  plaintiff  and 
against  both  defendant  and  garnishee  for  the 
full  amount  of  his  debt  and  the  costs.  De- 
fendant and  the  garnishee  excepted  and  ap- 
pealed. 

Messrs.  Glenn,  Manly,  Sc  Hendren,  for 

appellants : 

The  court  below  was  witljout  jurisdic- 
tion. 

Haughton  v.  Allen^  1  N.  C.  pt.  2,  p.  277 
(Conference,  157) ;  6  Thomp.  Corp.  p.  6427. 

In  so  far  as  the  proceeding  by  garnish- 
ment is  a  proceeding  for  the  attachment  of 
a  debt,  considered  as  property,  due  by  the 


that  there  was  no  personal  service  upon  either 
husbaDd  or  wife  within  Vermont,  and  that  the 
wife  was  not  made  a  party  to  the  proceeding 
until  after  the  rendition  of  the  Judgment  by 
which  the  Indehtedness  of  the  husband  to  the 
creditor  instituting  the  proceeding  was  estab- 
lished. 

III.  State,  other  than  his  domicil,  where  debt- 
or temporarily  present. 

The  court,  In  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Sturm.  174  U.  S.  710,  43  L.  ed.  1144,  19 
Sup.  Ct.  Rep.  797,  supra,  I.,  limited  its  de- 
cision to  a  case  in  which  the  debtor  Is  domi- 
ciled In  the  state  In  which  the  garnishment  pro- 
ceedings are  instituted,  and  expressly  refrained 
from  passing  upon  the  question  whether  a 
dehtor  temporarily  In  a  state  may  be  gar- 
nished there  In  respect  of  an  Indebtedness  due 
a  nonresident,  not  personally  served  within  the 
Jurisdiction. 

In  King  V.  Cross,  175  U.  S.  396,  44  L.  ed. 
211,  20  Sup.  Ct.  Rep.  131,  also,  the  garnishee 
was  domiciled  in  the  state  In  which  the  gar- 
nishment proceedings  were  Instituted.  The 
hroad  ground  upon  which  the  decisions  rest, 
however, — namely,  that  the  Jurisdiction  to  gar- 
nish the  debt  rests  upon  the  power  of  the 
court  over  the  debtor, — would  seem  to  cover 
the  case  of  a  debtor  temporarily  within  the 
Jurisdiction  of  the  court  and  subject  to  Its 
process,  as  well  as  the  case  of  a  debtor  domiciled 
within  the  Jurisdiction.  Many  of  the  cases, 
however,  expressly  distinguish  the  two  cases. 
Some  of  them,  while  not  denying  alto- 
gether the  Jurisdiction  when  the  debtor 
is  temporarily  within  the  state  but  Is  not 
domiciled  there,  hold  that.  In  order  to 
support  the  Jurisdiction,  the  debt  due  from  the 
nonresident  debtor  must  be  expressly  payable 
within  the  state  where  the  proceedings  are  In- 
stituted, whereas,  even  In  the  most  restricted 
view  of  the  decision  In  the  Sturm  Case,  It  Is 
sufficient.  In  case  of  a  domiciled  debtor,  that 
the  debt  be  payable  generally ;  In  other  words, 
that  It  be  not  expressly  payable  out  of  the 
state. 

Thus,  Balk  v.  Harris,  124  N.  C.  467,  45  L. 
R.  A.  258,  70  Am.  St.  Rep.  606,  32  S.  E.  799, 
which  concedes  that  the  situs  of  a  debt  for  the 
purpose  of  attachment  Is  where  the  debtor  re- 
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sides,  although  the  creditor  Is  a  nonresident, 
holds  that  Jurisdiction  to  attach  a  debt  cannot 
rest  upon  service  of  process  upon  a  non- 
resident debtor  when  passing  through  or  tran- 
siently In  the  state,  unless  he  has  contracted 
to  pay  the  debt  to  defendant  within  the  Juris- 
diction where  the  attachment  Is  laid. 

So,  a  nonresident,  temporarily  In  the  state, 
may  be  summoned  and  compelled  to  answer  as 
garnishee,  but  if,  upon  his  answer.  It  be  es- 
tablished that  he  Is  a  nonresident,  he  cannot 
*be  subjected  to  further  proceedings  In  the  cause, 
for  want  of  Jurisdiction;  unless,  when  gar- 
nished, he  has  In  tlie  state  property  of  the  de- 
fendant in  his  possession,  or  be  bound  to  pay 
the  defendant  money  or  deliver  to  him  pr<9perty 
within  the  state.  Pennsylvania  R.  Co.  v.  Rog- 
ers, 52  W.  Va.  450,  62  L.  R.  A.  178,  44  S.  E. 
300. 

National  Broadway  Bank  v.  Sampson  (N. 
T.)  66  L.  R.  A.  606,  71  N.  E.  766,  while  not 
denying  that  a  debt  due  from  a  resident  debtor 
to  a  nonresident  creditor  may  be  attached,  held 
that  the  liability  of  a  nonresident  debtor  to  a 
nonresident  corporation  is  not  subject  to  at- 
tachment while  the  debtor  is  temporarily  with- 
in the  Jurisdiction.  It  was  further  held  in 
this  case  that  service  of  attachment  upon  a 
resident  member  of  a  firm  indebted  to  a  non- 
resident corporation  confers  upon  the  court 
Jurisdiction  only  of  the  debt  or  liability  owed 
or  incurred  by  him  as  a  partner,  and  confers 
no  Jurisdiction  over  the  debt  so  as  to  hold  a 
nonresident  member  of  the  firm  liable  there- 
for. 

A  debt  in  ordinary  form,  or  in  the  form  of 
wages  due  from  one  nonresident  of  the  state 
to  another  nonresident  of  the  state,  is  payable, 
as  a  matter  of  law,  or  by  legal  implication.  In 
the  state  of  their  common  residence,  in  the  ab- 
sence of  a  place  fixed  by  the  contract ;  and  in 
such  case  there  is  no  property  in  the  former 
state  subject  to  levy  or  seiziure.  Central  Trust 
Co.  V.  Chattanooga,  R.  &  C.  R.^Co.  68  Fed.  68,">. 

A  nonresident  creditor  cannot  have  his  prop- 
erty in  the  debt  seized  in  a  state  to  which  the 
debtor  may  resort,  not  for  the  purpose  of  resi- 
dence, but  merely  for  the  purpose  of  doing 
business  through  agents,  if  the  claim  arose 
on  a  contract  not  to  be  performed  within  the 
state,  and  the  debtor  does  not  reside  therein. 
Reimers  v.   Seatco  Mfg.  Co.  30  L.   R.  A.  365, 
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garnishee  to  the  principal  debtor,  it  is  a 
proceeding  in  rem,  and,  unless  the  principal 
debtor  has  property  in  the  state, — that  is, 
that  the  debt  due  from  the  garnishee  has 
its  situs,  is  located,  in  the  state  of  suit, — 
the  court  acquires  no  jurisdiction  to  pro- 
ceed to  the  condemnation  of  such  property. 

Pat  ton  V.  Smith,  29  N.  C.  (7  Ired.  L.) 
438 ;  Balk  v.  Harris,  122  N.  C.  64,  45  L.  R. 
A.  257,  30  S.  E.  318. 

In  garnishment  the  plaintiff  is  subro- 
gated to  the  position  of  the  principal  debt- 
or. 

Balk  V.  HarHs,  124  N.  C.  471,  45  L.  R.  A. 
200,  70  Am. 'St.  Rep.  606,  32  S.  E.  799; 
Patton  V.  Smith,  29  N.  C.  (7  Ired.  L.)  438; 
Fairfax  Forrest  Min,  d  Mfg.  Co.  v.  Cham- 
bers, 75  Md.   604,  23  Atl.    1024;    Myer  t. 


17   C,   C.  A.   228,  37  U.   S.  App.  428,   70  Fed. 
573. 

And,  conversely :  Fiven  If  a  debtor  Is  not 
a  resident  of  the  sovereignty  under  which  gar- 
nishment Ih  attempted,  such  sovereignty  still 
may  subject  him  to  its  process  and  constrac- 
tive  seizure,  if  he  Is  personally  within  the  serr- 
ice  of  its  process,  and  the  debt  is  payable  with- 
in its  territory.     Ibid. 

A  debt  due  a  nonresident  by  a  foreign  cor- 
poration, arising  out  of  a  contract  made  and 
payable  in  New  York,  is  subject  to  attachment 
In  the  latter  state.  Lancaster  v.  Spotswood, 
41  Misc.  19,  83  N.  Y.  Supp.  572.  The  court, 
said  that  Douglass  v.  Phenlz  Ins.  Co.  138  N.  Y. 
209.  20  I..  It.  A.  118,  34  Am.  St.  Rep.  448,  33 
N.  E.  038,  merely  laid  down  general  rules,  ap- 
paren|ly  in  the  absence  of  proof  as  to  the  actual 
situs  of  the  debt. 

In  Wyeth  Hardware  &  Mfg.  Co.  v.  II.  F. 
Lang  &  Co.  127  Mo.  242,  27  L.  R.  A.  651, 
48  Am.  St.  Rep.  626,  29  8.  W.  1010,  the  court 
said  that  a  debt  may  be  garnished  at  any  place 
where  suit  thereon  may  be  brought  by  the 
creditor  If  the  laws  of  that  place  authorize  it. 
In  this  case,  however,  the  garnishee  was  domi- 
ciled in  the  slate  in  which  the  garnishment  pro- 
ceedings were  instituted ;  and  the  court  prob- 
ably did  not  mean  to  extend  the  rule  to  gar- 
nishees transiently  in  the  state,  as  distinguished 
from  those  domiciled  therein. 

In  Harvey  v.  Great  Northern  R.  Co.  50 
.Minn.  405,  17  L.  R.  A.  84,  52  N.  W.  905, 
the  court  said  that,  for  the  purposes  of  at- 
tachment, a  debt  has  a  situs  wherever  the 
debtor  may  be  found ;  that  wherever  the  cred- 
itor might  sue  for  Its  recovery,  there  it  may 
be  attached  as  his  property,  provided  the  laws 
of  the  forum  authorize  it;  and  it  is  not 
material  that  the  debt  is  not  made  payable  in 
the  state  where  the  attachment  proceedings  ar« 
instituted.  This  statement,  however,  was  char- 
acterized as  a  dictum  In  McKlnney  v.  Mills, 
80  Minn.  478,  81  Am.  St.  Rep.  278,  83  N.  W 
452.  and  Boyle  v.  Musser-Sauntry  Land,  Logr 
ging  &  Mfg.  Co.  88  Minn.  456,  07  Am.  St.  Rep. 
538.  93  N.  W.  520 ;  and  these  cases  restrict  the 
doctrine  of  the  Harvey  Case  to  the  actual  facts 
In  that  case,  which  were  that  the  garnishee 
was  a  railroad  corporation  doing  business  in 
Montana,  where  the  garnishee  proceedings  were 
commenced  ;  that  the  debt  garnished  grew  out  of 
a  Montana  transaction,  and  was  incurred  in 
that  state  while  the  main  debtor  was  doml- 
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Liverpool,  L.  d  G.  Ins.  Co.  40  Md.  595; 
Louisville  d  N.  R.  Co.  v.  yash,  118 
Ala.  477,  41  L.  R,  A.  331,  72  Am.  St.^Rep. 
187,  23  So.  825. 

It  would  be  an  anomaly  in  judicial  pro- 
cedure if  the  garnishee  could  be  made  lia- 
ble upon  a  cause  of  action  by  suit  in  at- 
tachment, when  it  would  not  be  liable  in  the 
same  court,  upon  the  same  cause  of  action, 
by  suit  commenced  by  summons  and  com- 
plaint upon  personal  service,  because  of  the 
want  of  jurisdiction  in  the  court. 

Pullman  Palace  Car  Co.  v.  Harrison,  122 
Ala.  149,  82  Am.  St.  Rep.  68,  25  So.  697. 

A  nonresident  can  sue  a  foreign  corpora- 
tion in  our  courts  only  ^Vhen  the  cause  of 
action  shall  have  risen,  or  the  subject  of 
the  action  be  situated,  in  this  state.*' 


died  there,  although,  at  the  time  of  the  gar- 
nishment proceedings,  he  was  not  a  resident 
of  that  state.  As  a  matter  of  fact,  the  gar- 
nishee in  the  Harvey  Case  was  a  Minnesota 
corporation,  but,  for  the  purposes  of  an  action 
in  Montana,  was  deemed  a  resident  of  that 
state. 

When  all  the  parties  to  an  action  brought  in 
Minnesota — the  plaintiff,  the  defendant,  and  the 
garnishee — are  nonresidents,  none  of  them  be- 
ing within  the  state  except  the  garnishee,  who 
is  served  with  a  summons  while  temporarily 
within  the  state  upon  business,  the  garnishee 
process  must  be  discharged,  as  the  court  has 
no  Jurisdiction.  McKlnney  v.  Mills,  80  Minn. 
478,  81  Am.  St.  Rep.  278,  83  N.  W.  452.  It 
is  also  stated  in  the  opinion  that  the  debt  arose 
and  was  payable  in  another  state. 

The  court,  in  Kansas  City,  P.  &  O.  R.  Co. 
V.  Parker,  69  Ark.  401,  86  Am.  St  Rep.  205. 
63  S.  W.  996,  favored  the  broad  position  taken 
in  Minors'  Conflict  of  Laws,  i  125,  i.  €.,  that, 
regordless  of  the  place  of  payment,  the  situs 
of  a  debt,  for  the  purpose  of  garnishment,  is 
not  only  at  the  domicll  of  the  debtor,  but  in 
any  state  in  which  the  garnishee  may  be  found, 
provided  the  municipal  law  of  that  state  per- 
mits the  debtor  to  be  garnished,  and  provided 
the  court  acquires  Jurisdiction  over  the  gar- 
nishee through  his  voluntary  appearance  or  ac- 
tual service  of  process  upon  him  within  the 
state.  This,  however,  was  going  much  further 
than  the  facts  of  the  case  required.  The  debtor 
was  a  foreign  corporation  doing  business  in  the 
state,  and  the  court  said  that,  it  having  pre- 
sumably complied  with  the  law,  it  was  to 
all  intents  and  purposes  a  domestic  corporation. 
Besides,  the  Indebtedness  in  this  case  arose 
out  of  the  business  of  the  corporation  within 
the  state,  and  was  presumably  payable  there- 
in ;  and  this  fact  would  bring  the  case  within 
the  narrower  rule  applied  by  the  other  cases 
cited  In  this  subdivision. 

This  question,  as  affecting  the  garnishment 
of  foreign  corporations  doing  business  witbin 
the  state,  is  further  discussed  in  the  next  snb- 
dlvlslon. 

IV.  State  where  foreipn  corporation  engaged  in 

husineaa. 

When  the  debtor  of  a  nonresident  creditor 
is  a  foreign  corporation  which  has  compiled 
with  the  requirements  of  the  local  statute  pre> 
scribing  the  conditions  of  the  right  of  forelim 
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Glaik's  Code,  §  194,  subsec.  2;  BroghiU 
V.  Wellbom,  15  N.  C.  (4  Dev.  L.)  511. 

Since  all  the  services  of  the  defendant  to 
the  garnishee  were  rendered  in  the  state 
of  Virginia,  the  debt  would  be  contracted 
there,  and,  as  a  cause  of  action  on  debt 
arises  where  the  debt  was  contracted  or 
originated,  the  cause  of  action  would  not 
arise  in  this  state. 

Steele  v.  Rutherford,  70  N.  C.  137; 
Burckle  v.  Eokhart,  3  N.  Y.  132;  Connecti- 
cut Mut,  L.  Aesur.  Co,  v.  Cleveland,  C.  ds 
C.  R.  Co,  23  How.  Pr.  180;  Hiller  v.  Bur- 
Ungton  d  M.  River  R.  Co.  70  N.  Y.  223; 
Chambers  v.  Feron  d  B,  Co,  66  N.  Y.  Sup  p. 
338;  Bryan  ▼.  Western  U,  Teleg,  Co.  133 
N.  G.  603,  45  S.  E.  938. 

The  contract  was  signed  in  Virginia  and 


returned  to  Winston  by  mail.  This  makes 
it  a  case  where  a  proposal  or  solicitation 
to  enter  into  a  contract  is  made  in  one 
state  and  the  contract  completed  in  an- 
other. In  such  a  case  it  is  a  contract  of 
the  place  where  it  is  accepted. 

Armstrong  v.  Best,  112  N.  C.  60,  25  L.  R. 
A.  188,  34  Am.  St.  Rep.  473,  17  S.  E.  14; 
Hunter  v.  Randolph,  128  N.  G.  91,  32  S.  E. 
288;  22  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
1324;  Perry  v.  Mt,  Hope  Iron  Co.  15  R.  I. 
380,  2  Am.  St.  Rep.  902,  5  Atl.  632;  Glark, 
Contr.  p.  43. 

The  situs  of  the  debt  sought  to  be  con- 
demned is  not  in  this  state. 

Balk  V.  Harris,  124  N.  G.  467,  45  L.  R. 
A.  260,  70  Am.  St.  Rep.  606,  32  S.  E.  799, 
122  N,  C.  64,  45  L.  R.  A.  257,   30   S.  E. 


corporations  to  do  busiuess  within  the  state, 
it  is  apparent  that  the  question  as  to  Juris- 
diction is  somewhat  diflferent  than  when  the 
debtor  is  a  natural  person  temporarily  within 
the  state,  but  domiciled  elsewhere.  None  of 
the  cases  that  concede  the  Jurisdiction  of  a 
court  of  the  state  in  which  the  debtor  is  domi- 
ciled deny  altogether  and  under  all  circum- 
stances the  Jurisdiction  when  the  debtor  is  a 
foreign  corporation,  but  has  complied  with  the 
conditions  of  doing  business  within  the  state. 

Although  the  garnishee  in  the  case  of  Chi 
cago,  H.  1.  ft  P.  R.  Co.  y.  Sturm,  174  U.  S.  710. 
43  L.  ed.  1144,  10  Sup.  Ct.  Rep.  797,  was  a 
corporation  of  the  state  in  which  the  debt  was 
garnished,  there  is  probably  no  doubt,  since  the 
establishment  in  that  case  of  the  general  prin- 
ciple that  a  debt  may  have  a  situs  for  the  pur- 
poses of  garnishment  apart  from  the  domicil  of 
the  creditor,  that  a  debt  due  from  a  foreign 
corporation  to  a  nonresident  may  constitu- 
tionally be  subjected  to  garnishment,  if  it 
arose  out  of  business  done  within  the  state, — 
at  least  if  it  is  not  expressly  payable  out  of 
the  state.  This  is  tacitly  assumed  by  the 
cases  subsequently  cited  in  this  subdiyision  up- 
on the  question  whether  the  debt  is  thus  sub- 
ject to  garnishment  when  it  arises  out  of  busi- 
ness transacted  out  of  the  state ;  and  is  ex- 
pressly declared  In  Kansas  City,  P.'&  G.  B.  Co. 
y.  Parlcer,  69  Ark.  401,  86  Am.  St.  Rep.  205, 
63  S.  W.  906,  holding  that  a  citizen  of  Ar- 
kansas may  garnish  a  foreign  railroad  corpora- 
tion operating  a  line  in  that  state  for  a  debt 
due  one  of  its  employees  for  labor  there,  not- 
withstanding that  the  employee  Is  a  citizen  of 
another  state.  As  a  matter  of  fact,  the  court 
in  this  case  had  personal  Jurisdiction  of  the 
nonresident  creditor;  but  it  was  clearly  as- 
sumed that  the  court  would  haye  had  Jurisdic- 
tion under  the  circumstances  to  proceed  as  in 
rem  and  without  personal  Jurisdiction  of  the 
creditor. 

A  railroad  company  incorporated  In  another 
state,  which  operates  its  line  in  Vermont,  and 
has  a  superintendent  resident  in  that  state, 
may  be  held  upon  trustee  proeess  as  to  debts 
arising  out  of  the  business  conducted  by  such 
authorized  agent,  and  payable  in  Vermont,  un- 
der Vt.  Stat,  i  1310,  which  makes  debts  due 
from  a  nonresident  attachable  by  trustee  proc- 
ess seryed  on  his  duly  authorized  agent.  Holt 
T.  Ladd,  71  Vt.  204,  44  Atl.  60.  The  court 
«a<d  that  the  debt  sought  to  be  attached  must 
67  L.  R.  A. 


be  one  arising  in  the  business  conducted  by  the 
authorized  agent  (citing  Towle  v.  Wilder,  57 
Vt.  622),  but  that,  when  it  so  arises,  and  the 
nonresident  debtor  has  an  authorized  agent 
resident  within  the  state,  either  to  conduct  the 
business  within  the  state,  or  appointed  especial- 
ly to  receive  service  for  the  nonresident  debtor 
in  regard  to  the  business  done  within  the  state, 
the  debt  may  be  attached  by  service,  according 
to  the  statute,  upon  such  agent  (citing  Weed 
Sewing  Machine  Co.  v.  Boutelle,  56  Vt.  570,  48 
Am.  Rep.  821 ;  Chalfee  v.  Rutland  R.  Co.  55  Vt. 
110,  140). 

It  was  held  In  Craig  v.  Gunn,  67  Vt.  02, 
27  L.  R.  A.  511,  30  Atl.  860,  that  a  railroad 
company  incorporated  in  New  York  was  not 
subject  to  garnishment  in  Vermont  in  respect 
of  an  indebtedness  due  a  nonresident  for  serv- 
ices rendered  in  New  York  under  a  New  York 
contract.  The  case  upon  its  facts  comes  within 
the  exception  Implied  In  Holt  v.  Ladd,  supra, 
since  the  Indebtedness  did  not  arise  out  of  busi- 
ness transacted  within  the  state,  and  was  not 
payable  therein.  The  decision,  however,  is  put 
upon  the  ground  that  a  foreign  corporation,  un- 
der such  circumstances,  is  not  a  resident  of  the 
state  within  Vt.  Rev.  Laws,  i  1073,  providing 
that  no  person  shall  be  summoned  as  a  trustee, 
unless,  at  the  time  of  the  service  of  the  writ, 
he  resides  within  the  state.  No  mention  is 
made  of  the  statutory  provision  under  which 
the  decision  in  Holt  v.  Ladd  was  rendered. 

The  question  of  practical  difficulty,  is  wheth- 
er a  debt  due  from  a  foreign  corporation  to  a 
nonresident,  not  personally  within  the  Juris- 
diction, may  be  thus  garnished  when  it  arises 
out  of  business  transacted  out  of  the  state. 
There  is  a  conflict  among  decisions  upon  this 
point  which  may  be  partially  explained  by  dif- 
ferences in  the  local  statutes  as  to  the  cir- 
cumstances under  which  an  action  may  be 
maintained  against  a  foreign  corporation. 
There  seems  to  be  a  tendency  to  make  the 
ability  or  disability  of  the  principal  defendant 
(the  nonresident  creditor),  under  the  local  stat- 
ute, to  maintain  an  action  against  the  garnishee 
(the  debtor)  in  the  state,  for  the  recovery  of 
the  debt  sought  to  be  garnished,  the  criterion 
of  the  Jurisdiction  to  garnish  the  debt.  Ac- 
cording to  this  criterion,  the  question  whether 
a  debt  due  a  nonresident,  not  personally  with- 
in the  Jurisdiction,  from  a  foreign  corporation, 
arising  out  of  business  not  transacted  within 
the  state,   is   the  subject  of  garnishment,   de- 
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318 ;  Strause  Bros.  v.  /Etna  F,  Ins,  Co.  126 
N.  C.  223,  48  L.  R.  A.  452,  36  S.  E.  471; 
Sexton  V.  Fhaenix  Ins.  Co.  132  N.  C.  1,  43 
S.  E.  479;  Chicago,  R.  I.  d  P.  R.  Co.  v. 
Sturm,  174  U.  S.  710,  716,  43  L.  ed.  1144, 
1146,  19  Sup.  Ct.  Rep.  797;  Reimers  v. 
Seatco  Mfg.  Co.  30  L.  R.  A.  367,  17  C.  C.  A. 
228,  37  U.  S.  App.  426,  70  Fed.  573 ;  Ham- 
mond Beef  d  Provision  Co.  v.  Best,  91  Me. 
431,  42  L.  R.  A.  531,  40  Atl.  338. 

The  question  of  domicil  or  residence  of  a 
corporation  must  be  determined,  not  by  the 
residence  of  an^^  particular  officer,  nor  of 
its  stockholders  or  directors,  but  bv  the 
state  of  its  creation  where  the  corporate,  as 
distinguished  from  its  general,  business  is 
done,  even  though  it  may  transact  its  most 
important  business  in  another  place. 


CUne  V.  Bryson  City  Mfg.  Co.  116  N.  C. 
837,  21  S.  E.  791 ;  Shaw  v.  Quinoy  Min.  Co. 
(Ex  parte  Shaw)  146  U.  S.  444,  36  L.  ed. 
768,  12  Sup.  Ct.  Rep.  936;  New  York,  L.  E. 
d  W,  R.  Co.  Y.  Estill,  147  U.  S.  610,  37  L. 
ed.  302,  13  Sup.  Ct.  Rep.  444 ;  Pennsylvania 
R.  Co.  V.  SI.  Louis,  A.  d  T.  H.  R.  Co.  118 
U.  S.  290,  30  L.  ed.  83,  6  Sup.  Ct.  Rep. 
1094 ;  Boyer  v.  Northern  P.  R.  Co.  8  Idaho, 
74,  66  Pac.  826;  Moise  v.  Mutual  Reserve 
Fund  Life  Asso.  46  La.  Ann.  736,  13  So* 
170;  Voss  V.  Evans  Marble  Co.  101  111.  App. 
373. 

And  this  rule,  is  the  same,  though  the 
corporation  was  organized  to  do  its  chief 
business  in  another  state. 

Filli  V.  Delaware,  L.  d  W.  R.  Co.  37  Fed. 
65;    Savage   v.    People's   Bldg.   L.   d   Sav. 


pends  upon  the  qaestlon  whether  the  local  stat- 
ute would  permit  tbe  principal  defendant  (the 
creditor)  to  maintain  an  action  in  the  state 
against  the  foreign  corporation  to  recover  the 
indebtedness  In  question.  This  criterion  seems 
to  be  applied,  not  merely  to  tbe  construction 
of  the  local  garnishment  statute  as  applied  to 
Indebtedness  due  from  a  foreign  corporation, 
but  also  to  the  question  of  the  constitutional 
right  to  subject  such  Indebtedness  to  garnish- 
ment. In  other  words,  the  ability  of  the  prin- 
cipal defendant,  under  the  local  statute,  to  have 
maintained  an  action  In  the  state  In  respect  of 
the  indebtedness  sought  to  be  garnished  seems 
to  be  regarded  as  necessary  to  give  the  debt  a 
local  situs  in  the  state. 

Thus,  a  foreign  insurance  company  which 
has  become  subject  to  the  service  of  process  in 
a  state  where  It  Is  doing  business  with  like 
effect,  as  if  it  had  been  incorporated  therein, 
is  subject  to  garnishment  upon  account  of  an 
indebtedness  due  to  a  nonresident  principal 
defendant,  notwithstanding  that  such  indebted- 
ness arose  out  of  business  transacted  in  the 
state  of  the  principal  defendant's  domicil. 
Mooney  v.  Buford  &  G.  Mfg.  Co.  18  C.  C.  A. 
421,  34  n.  S.  App.  581,  72  Fed.  32.  The 
court  In  this  case  plainly  rests  its  decision,  that 
the  debt,  though  arising  out  of  business  trans- 
acted out  of  the  state,  was  subject  to  garnish- 
ment, upon  the  fact,  to  which  it  expressly  calls 
attention,  that,  under  the  broad  terms  of  the 
local  statute,  the  principal  defendant  (the 
creditor)  could  have  maintained  an  action  with- 
in the  state  to  recover  the  debt. 

In  r^ncasbire  Ins.  Co.  v.  Corbetts,  165  111. 
592,  86  L.  R.  A.  640,  56  Am.  St.  Rep.  275, 
46  N.  B.  631,  the  court  said  that  a  foreign 
corporation  was  subject  to  garnishment  pro- 
ceedings in  any  state  in  which.  In  compliance 
with  the  local  law,  it  has  established  itself  for 
business  purposes, — not  for  the  reason  that  the 
debt  has  a  situs  in  each  and  all  of  such  states 
at  one  and  the  same  time,  but  because  It  is 
liable  to  suit  by  its  creditors  for  the  collec- 
tion of  a  debt  in  each  and  all  of  the  states 
where  it  has  so  established  itself  for  business 
purposes. 

So,  in  the  cases  next  cited,  the  jurisdiction 
is  upheld,  notwithstanding  that  the  indebted- 
ness arose  out  of  business  transacted  outside 
the  state.  While  some  of  these  decisions  are 
not  expressly  put  upon  the  ground  that,  under 
the  local  statute  relating  to  foreign  corpora- 
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tions,  the  nonresident  creditor  might  have  main- 
tained an  action  in  respect  of  the  indebtedness 
sought  to  be  garnished,  that  was  probably  the 
fact. 

An  insurance  company  incorporated  in  Con- 
necticut, but  having  a  general  agent  and  of* 
fice  in  California  for  its  Pacific  coast  business, 
and  a  fund  in  that  state  for  the  payment  of 
losses  on  account  of  that  business,  may  be  gar- 
nished in  that  state  in  respect  of  an  indebted- 
ness due  to  a  resident  of  Arizona  for  a  losa 
occurring  in  that  territory.  National  P.  Ins. 
Co.  V.  Ming  (Ariz.)  60  Pac.  720.*  This  case 
clearly  makes  the  ability  of  the  principal  de- 
fendant to  sue  the  garnishee  the  criterion  of 
jurisdiction  to  garnish  the  debt.  The  court 
said  that,  whether  or  not,  under  the  laws  of 
California,  the  principal  defendant  could  have 
maintained  a  purely  personal  action  against  the 
insurance  company  by  service  upon  its  agent 
there,  it  could  have  attached  the  fund  in  that 
state. 

A  corporation  whose  domicil  of  origin  Is  Ih' 
Great  Britain,  but  which,  having  complied  with 
the  laws  of  Illinois  and  Wisconsin  relating  to> 
foreign  corporations,  transacts  business  and 
keeps  agents  and  property  in  those  states,  i» 
subject  to  garnishment  in  either  state  for  an 
indebtedness  due  to  a  resident  of  Wisconsin  for 
a  loss  occurring  in  Wisconsin.  Lancashire 
Ins.  Co.  V.  Corbetts,  165  111.  692,  36  L.  R.  A. 
640,  56  Am.  St.  Rep.  276,  46  N.  B.  631. 

A  nonresident  creditor  may  proceed  by  at- 
tachment against  a  nonresident  debtor  and  gar- 
nish a  foreign  corporation  doing  business  in  the 
state,  and  a  court  of  equity  is  without  juris- 
diction to  enjoin  the  collection  upon  the  ground 
that  the  proceeding  was  brought  in  Illinois  In 
order  to  evade  the  exemption  laws  of  the  state 
where  the  parties  were  domiciled.  Missouri  P. 
R.  Co.  V.  Flannigan.  47  III.  App.  322.  The 
indebtedness  was  for  wages  earned  and  pay- 
able in  Missouri,  where  all  the  parties  re- 
sided. 

The  courts  of  a  state  have  jurisdiction  to 
garnish  a  debt  due  to  a  resident  of  another 
state  from  a  foreign  corporation  having  an 
agent  in  the  state  upon  whom  process  may  be 
served,  at  the  suit  of  a  resident  of  the  state. 
German  Bank  v.  American  F.  Ins.  Co.  83  Iowa, 
491,  32  Am.  St.  Rep.  316,  50  N.  W.  63.  The 
debt  did  not  arise  out  of  business  transacted  in 
the   state  where   the   debt  was  garnished. 

A  state  court  has  jurisdiction  to  garnish  » 
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A8B0.  45  W.  Va.  275,  31  S.  E.  991;  Quesen- 
herry  v.  People's  Bldg.  L.  d  8av,  Aaso.  44 
W.  Va.  512,  30  S.  E.  73;  OvermcM  Wheel 
Co,  V.  Pope  Mfg.  Co,  46  Fed.  578;  Baugfi- 
fnan  v.  National  Waterworks  Co,  46  Fed.  6. 

The  amount  of  property  that  the  corpo- 
ration has,  or  volume  of  business  it  does, 
in  the  state  of  suit  is  immaterial. 

Havimond  Beef  d  Provision  Co.  v.  Best, 
91  Me.  431,  42  L.  R.  A.  531,  40  Atl.  338; 
Bergner  d  E.  Brevoing  Co.  v.  Dreyfus ^  172 
Mass.  154,  70  Am.  St.  Rep.  252,  51  N.  E. 
531;  Strause  Bros.  v.  ^tna  F,  Ins.  Co. 
126  N.  C.  223,  48  L.  R.  A.  452,  35  S.  E. 
471;  Balk  v.  Harris,  124  N.  C.  467,  45  L. 
R.  A.  260,  70  Am.  St.  Rep.  606,  32  S.  E. 
799;  Seoiton  v.  PhoBniw  Ins,  Co.  132  N.  C. 
1,  43  S.  E.  479. 


The  debt  is  not  here  in  the  sense  that  its> 
situs  is  at  the  domicil  of  the  garnishee,  be- 
cause the  garnishee  is  not  a  resident  of  this 
state.  It  is  not  here  in  the  sense  that  its 
situs  is  that  of  the  domicil  of  the  defendant,, 
because  he  is  a  resident  of  Virginia. 

A  foreign  corporation  cannot  give  a  situs 
to  its  debts  in  every  state  in  which  it 
qualifies  and  does  business. 

Shaw  V.  Quincy  Min.  Co.  {Ex  parte 
Shatc)  145  U.  S.  444,  36  L.  ed.  768,  12  Sup. 
Ct.  Rep.  935;  South^im  P.  Co.  v.  Den- 
ton, 146  U.  S.  202,  36  L.  ed.  943,  13  Sup. 
Ct.  Rep.  44;  Southern  R.  Co.  v.  Allison, 
190  U.  S.  326,  47  L.  ed.  1078,  23  Sup.  Ct. 
Rep.  713;  New  York,  L.  E.  d  W.  R.  Co.  v. 
Estm,  147  U.  S.  610,  37  L.  ed.  302,  13  Sup. 
Ct.  Rep.  444;  Boyer  v.  l^orthem  P.  R.  Co, 


debt  doe  to  a  nonresident  defendant  by  a  non- 
resident corporation  doing  business  in  tbe  state. 
Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v.  Bartels,  108 
Ky.  216,  56  S.  W.  152.  Tbe  debt  due  from  tbe 
garnisbee  to  tbe  principal  defendant  was  pay- 
able In  Indiana.  Tbe  court  said  tbat  tbere 
was  no  question  but  tbat  tbe  principal  de- 
fendant could  have  come  into  Kentucky  and 
sued  tbe  garnisbee. 

A  railroad  company  incorporated  in  Iowa  is 
subject  to  garnisbment  in  tbat  state  by  a  resi- 
dent of  Missouri  upon  account  of  an  indebted- 
ness for  wages  due  to  another  resident  of  Mis- 
souri for  work  done  in  tbe  latter  state.  How- 
land  V.  Cblcago,  R.  I.  &  P.  R.  Co.  134  Mo. 
474,  86  S.  W.  29. 

In  National  F.  Ins.  Co.  v.  Chambers,  53  N. 
J.  Eq.  468,  32  Atl.  663,  it  was  held  tbat  an 
indebtedness  due  frora  a  Connecticut  insurance 
company  to  a.  resident  of  New  Jersey  upon  a 
loss  by  fire  occurring  in  tbe  latter  state  was 
subject  to  garnisbment  in  Pennsylvania,  where 
tbe  corporation  bad  a  permanent  business  resi- 
dence. Tbe  court  takes  the  view  tbat  the 
liability  of  such  a  debt  to  attachment  is  not 
dependent  upon  the  res  being  within  the  Ju- 
risdiction of  the  attach  big  court,  and  tbat  the 
real  and  only  ground  of  Jurisdiction  in  case  of 
attachment  over  cboses  in  action  is  tbe  serv- 
ice within  the  Jurisdiction  of  warning  order  up- 
on the  debtor.  It  said,  however,  tbat  it  was 
not  necessary  to  determine  whether  or  not  such 
service  upon  a  debtor  casually,  and  for  a  tem- 
porary purpose  within  tbe  Jurisdiction,  is  suffi- 
cient. 

Foreign  attachment  will  lie  against  a  Con- 
necticut insurance  company  doing  business  In 
Pennsylvania  for  a  debt  due  a  citizen  of  New 
Jersey.  Datz  v.  Chambers,  3  Pa.  Dlst.  R.  358. 
Tbe  Indebtedness  did  not  arise  out  of  busi- 
ness transacted  in  Pennsylvania,  and  it  was 
payable  at  the  home  office  of  tbe  company  in 
Connecticut. 

A  foreign  corporation  may  be  charged  as 
garnisbee  In  all  cases  where  an  original  ac- 
tion might  be  maintained  against  it  for  the 
recovery  of  the  property  or  credit  in  respect 
to  which  the  garnisbment  is  served.  Neufelder 
V.  German  American  Ins.  Co.  6  Wash.  336.  22 
L.  R.  A.  287,  86  Am.  St.  Rep.  166,  33  Pac.  870. 
Applying  this  principle,  the  court  held  tbat  a 
New  York  insurance  company,  which  kept  a 
fqnd  in  California  for  the  payment  of  losses 
on  the  Pacific  coast,  was  subject  to  garnisbment 
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in  tbat  state  for  an  indebtedness  due  to  a  resi- 
dent of  Washington  on  account  of  a  loss  in  the 
latter  state,  although  the  principal  defendant 
was  served  by  publication  only. 

The  decision  in  Stewart  v.  Northern  Assur. 
Co.  45  W.  Va.  734.  44  L.  R.  A.  101,  32  S.  B. 
218,  that  an  insurance  company,  wbose  domicil 
of  origin  was  in  England,  but  which  had  its 
principal  office  for  the  United  States  in  Ohio, 
could  not  avail  itself  of  a  Judgment  rendered 
against  it  as  garnishee  by  a  court  of  Ohio,  as 
a  bar  to  an  action  by  a  resident  of  West  Vir- 
ginia on  account  of  a  loss  occurring  in  tbe 
latter  state,  was  not  upon  tbe  ground  tbat  tbe 
Ohio  court  had  no  Jurisdiction  to  render  tbe 
Judgment,  but  upon  tbe  ground  that  the  con- 
tract on  which  the  -Ohio  action  was  brought 
was  wholly  void  as  against  the  principal  de- 
fendant, and  tbat  tbe  Insurance  company  wholly 
failed  to  notify,  or  attempt  to  notify  in  any  way, 
the  principal  defendant  of  the  proceeding 
against  her. 

A  foreign  corporation,  which  exercises  no  cor- 
porate powers  or  franchises  withbi  Ohio  is  not 
subject  to  garnisbment  in  tbat  state  in  respect 
of  an  Indebtedness  due  a  nonresident ;  but,  if 
such  foreign  corporation  has  complied  with  the 
Ohio  statute,  and  is  prosecuting  its  business 
within  the  state,  and  is  capable  of  suing  and 
being  sued  tbere,  it  is  subject  to  garnishee  proc- 
ess in  any  action  against  Its  creditors  in  whicb 
an  attachment  may  rightfully  Issue.  Riter-Con- 
ley  Mfg.  Co.  v.  Mzlk,  23  Ohio  C.  C.  164. 

In  tbe  four  cases  next  cited,  it  will  be  ob- 
served tbat  tbe  debtor  corporation  was  incor- 
porated in  two  or  more  states,  including  the 
state  in  which  tbe  garnisbment  proceedings  were 
Instituted  and  so  was  domiciled  in  that  state. 
That  was  also  tbe  case  in  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Sturm,  174  U.  S.  710,  43  L.  ed.  1144,  19" 
Sup.  Ct.  Rep.  797.  These  cases  are,  therefore, 
only  authority  for  the  proposition  that  a  debt 
may  be  garnished  at  the  domicil  of  the  debtor. 

A  railroad  company  Incorporated  originally^ 
in  Georgia,  but  subsequently  in  Alabama,  is  sub- 
Ject  to  garnishment  in  the  latter  state  upon  ac- 
count of  an  indebtedness  due  to  a  nonresident, 
although  such  indebtedness  was  created  and 
was  payable  In  another  state.  Georgia  ft  A. 
R.  Co.  V.  Stollenwerck,  122  Ala.  539.  25  So. 
258.  Tbe  court,  after  so  holding,  states,  what 
seems  to  be  a  non  aequitur,  that  the  situs  of  a 
debt,  in  the  absence  of  a  stipulation  to  the  con- 
trary, is  the  domicil  of  tbe  creditor. 
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«  Idaho,  74,  66  Pac.  826;  Rathhun  v.  'North- 
em  C,  R.  Co.  60  N.  Y.  656;  Boardman  v. 
Lake  8hore  d  M,  8.  R,  Co.  84  N.  Y.  157 ; 
Alpha  MiUs-  v.  Waieriotun  Steam  Engine 
Co.  116  N.  C.  804,  21  S.  E.  917;  Lareon  v. 
Aultman  d  T.  Co.  86  Wis.  281,  39  Am.  St. 
Rep.  894,  66  N.  W.  915;  Clark's  Code,  349 
(2) ;  3  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
200;  Vo88  V.  Evans  Marble  Co.  101  111.  App. 
373;  Hammond  Beef  d  Provision  Co.  y.Best, 
91  Me.  431,  42  L.  R.  A.  531,  40  Atl.  338; 
Bergner  d  E.  Brewing  Co.  v.  Dreyfus,  172 
Mass.  154,  70  Am.  St.  Rep.  252,  51  N.  E. 
631. 

Statutes  providing  for  service  of  process 
against  such  corporations  simply  appoint  a 
method  of  bringing  corporations  invested 
with  a  foreign  character  into  the  courts  of 


the  state  where  such  courts  have  jurisdic- 
tion over  them,  and  do  not  extend  such  ju- 
risdiction. 

Camden  Rolling  MiU  Co.  v.  Swede  Iron 
Co.  32  N.  J.  L.  15;  Cumberland  Coal  Co.  v. 
Sherman,  8  Abb.  Pr.  243;  Satvyer  v.  North 
American  L.  Ins.  Co.  46  Vt.  697 ;  14  Am.  ft 
Eng.  Enc.  Law,  2d  ed.  p.  816.        • 

It  is  impossible  to  find  a  location  within 
North  Carolina  of  the  debts  of  a  New  Jer- 
sey corporation  belonging  to  a  resident  of 
Virginia,— especially  when  the  contract  out 
of  which  the  debt  arose  was  made  in  Vir- 
ginia, and  the  work  was  done  in  that  state, 
and  the  debt  is  payable  in  Virginia, — ^in 
accordance  with  the  rule  that,  in  the  absence 
of  a  place  fixed  in  the  contract,  a  debt  is 
payable  at  the  domicil  of  the  creditor. 


A  consolidated  railroad  company  organized 
under  the  laws  of  Illinois  and  Missouri,  and 
having  lines  of  railway  and  business  offices  in 
each  of  those  states,  may  be  garnished  In  Illi- 
nois by  a  resident  of  Missouri  in  respect  of  a 
debt  owed  by  It  to  another  resident  of  Missouri 
for  wages  earned  in  the  latter  state ;  and  the 
Jurisdiction  Is  not  affected  by  the  fact  that 
the  garnishing  creditor's  motive  was  to  evade 
the  exemption  law  of  Missouri.  Wabash  R.  Co. 
V.  Dougan,  142  111.  248,  34  Am.  St.  Rep.  74,  31 
N.  B.  594. 

A  railroad  company  chartered  both  in  Ala- 
bama and  Tennessee  may  be  garnished  in  the 
latter  etate  for  wages  due  by  it  to  an  employee 
residing  and  employed  in  Alabama.  Holland  v. 
Mobile  &  O.  R.  Co.  16  Lea.  414. 

A  railroad  company  originally  chartered  in 
Alabama,  but  subsequently  chartered  In  Tennes- 
see, is  subject  to  garnishment  in  the  latter 
«tate  in  respect  of  wages  due  to  a  citizen  of  an- 
other state  fcr  labor  performed  wholly  within 
that  statue.  Mobile  &  O.  R.  Co.  v.  Barnhill.  91 
Tenn.  895,  30  Am.  St.  Rep.  889,  19  S.  W.  21. 

It  has  been  frequently  held,  even  by  those 
courts  that  concede  the  Jurisdiction  of  'the 
court  of  debtor's  domicil  to  garnish  an  indebt- 
edness due  to  a  nonresident,  that  the  Jurisdic- 
tion of  the  courts  of  a  state  In  which  a  foreign 
corporation  is  doing  business  to  garnish  debts 
due  from  the  corporation  to  a  nonresident  is 
limited  to  debts  which  arise  out  of  business 
transacted  within  the  state,  or  which  are  pay- 
able within  the  state. 

Thus,  Douglass  v.  Pheniz  Ins.  Co.  138  N.  Y. 
209,  20  L.  R.  A.  118,  84  Am.  St.  Rep.  448,  33 
N.  E.  038,  while  conceding  that  the  laws  of  a 
fitate  may,  for  the  purposes  of  attachment  pro- 
ceedings, Qz  the  situs  of  a  debt  at  the  domicil 
of  the  debtor,  held  that  a  New  York  insurance 
<M>mpany  which  had  appointed  an  agent  in 
MRRRachusetts  under  the  laws  of  that  state, 
upon  whom  process  could  be  served,  could  not 
Tie  f?arnl8hed  in  the  latter  state  in  respect  of  an 
Indebtedness  due  to  a  resident  of  New  York 
upon  account  of  a  loss  occurring  in  New  York. 
The  decision  Is  upon  the  ground  that  a  cor- 
poration has  Its  exclusive  residence  and  domi- 
cil in  the  Jurisdiction  of  origin,  and  does  not 
acquire  a  new  domicil  or  residence  in  another 
state  by  complying  with  the  laws  of  the  latter 
state  as  a  condition  of  doing  business  therein. 
Blanc  V.  Tennessee  Coal,  I.  &  R.  Co.  2  App.  Div. 
248,  37  N.  Y.  Supp.  006,  is  to  the  same  effect. 
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Wages  due  by  a  railroad  company  Incorpo- 
rated in  Georgia  to  a  citizen  of  that  state,  for 
services  there  performed,  are  not  subject  to  at- 
tachment or  garnishment  In  Tennessee,  notwith- 
standing that  the  railroad  company,  without 
being  Incorporated  in  the  latter  state,  extends 
its  road  Into  that  state,  and  is  subject  to  suit 
by  process  on  its  local  agents.  Central  Trust 
Co.  V.  Chattanooga,  R.  &  C.  R.  Co.  68  Ped.  685. 

A  court  of  Michigan  cannot  acquire  Jurisdic- 
tion in  rem  to  pronounce  Judgment  against  a 
nonresident  to  the  extent  of  a  debt  owed  to  the 
latter,  and  payable  at  his  domldl,  by  an  Illi- 
nois corporation,  notwithstanding  that  the  cor- 
poration does  business  in  Michigan,  and  is  lia- 
ble by  the  laws  thereof  to  service  of  process  in 
garnishment  In  that  state.  Reimers  v.  Seatco 
Mfg.  Co.  aO  L.  R.  A.  865,  17  C.  C.  A.  228,  37 
U.  S.  App.  426,  70  Fed.  673.  This  case  dis- 
tinguished Newland  v.  Reilly,  85  Mich.  151. 
48  N.  W.  544,  upon  the  ground  that,  though  the 
principal  defendant  in  that  case  was  a  non- 
resident, and  the  Indebtedness  was  not  to  be 
performed  in  Michigan,  the  garnishees  were 
residents  of  the  latter  state.  Cofrode  v.  Gart> 
ner,  79  Mich.  3.32,  7  L.  R.  A.  511,  44  N.  W. 
623,  is  distinguished  upon  the  same  ground. 

Louisville  &  N.  R.  Co.  v.  Nash,  118  Ala.  477, 
41  L.  R.  A.  331.  72  Am.  St.  Rep.  181,  23  So. 
825,  held  that  a  Kentucky  corporation  doing 
business  in  Tennessee  was  not  subject  to  gar- 
nishment in  the  latter  state  in  respect  of  an  in- 
debtedness due  to  a  resident  of  Alabama,  and 
payable  in  the  latter  state.  This  decision,  how- 
ever, was  rendered  upon  the  broad  doctrln^^ 
which,  so  far  as  it  affects  proceedings  In  other 
states,  has  been  overruled  by  the  United  States 
Supreme  Court  (see  supra,  II.) — that  the  situs 
of  a  debt  for  the  purposes  of  garnishment  is  ex- 
clusively at  the  creditor's  domicil ;  and  the 
court  expressly  said  that  it  was  immaterial 
whether  the  corporation  garnished  is  one  cre- 
ated by  the  laws  of  the  state  where  the  debt  is 
sought  to  be  condemned,  or  is  a  foreign  cor- 
poration doing  business  therein  by  permission 
of  the  state. 

Everett  v.  Connecticut  Mut.  L.  Ins.  Co.  4 
Colo.  App.  509,  36  Pac.  616,  while  apparently 
conceding  that  a  debt  to  a  nonresident  may  be 
garnished  if  the  debtor  is  a  resident,  held  that 
an  Indebtedness  due  from  a  forelsn  life  insar- 
ance  company  to  a  nonresident  was  not  subject 
to  garnishment  in  Colorado,  although  the  com- 
pany had,  as  a  condition  of  doing  business  In 
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Central  Trust  Co.  v.  ChattcMooga,  R.  d 
O.  R,  Co,  68  Fed.  685;  National  Bank  v. 
Furtick,  2  Marv.  (Del.)  35,  44  L.  R.  A. 
116,  69  Am.  St.  Rep.  108,  42  Atl.  479; 
Fielder  v.  Jessupf  24  Mo.  App.  91 ;  Reimers 
V.  Seatco  Mfg,  Co,  30  L.  R.  A.  366,  17 
€.  C.  A.  228,  37  U.  S.  App.  426,  70  Fed. 
^73. 

A  corporation  does  not,  by  appointing  an 
agent  or  doing  business  in  another  state,  be- 
•oome  subject  to  garnishment  there  on  ac- 
oount  of  debts  owing  by  it  to  residients  of 
the  states  other  than  that  in  which  the 
process  of  garnishment  is  served. 

Abbeville  Electric  Light  de  P,  Co,  v.  West- 
€m  ElectHcal  Supply  Co.  61  S.  C.  361,  55 
L.  R.  A.  146,  85  Am.  St.  Rep.  925,  39  S.  E. 
^59. 


Here  the  situs  of  the  debt  within  the 
state  is  essential  to  jurisdiction  in  the 
absence  of  summons. 

Balk  V.  Earns,  122  N.  C.  64,  45  L.  R.  A. 
257,  30  S.  E.  318,  124  N.  C.  467,  45  L.  R.  A. 
260,  70  Am.  St.  Rep.  606,  32  S.  E.  799; 
Strause  Bros.  v.  ^^tna  F.  Ins.  Co.  126  N.  C. 
223,  48  L.  R.  A.  452,  36  S.  E.  471;  Na- 
tional Bank  v.  Furtick,  2  Marv.  (Del.)  35, 
44  L.  R.  A.  115,  69  Am.  St.  Rep.  106,  42 
Atl.  479;  Louisville  d  N,  R.  Co.  v.  Nash, 
118  Ala.  477,  41  L.  R.  A.  331,  72  Am.  St. 
Rep.   184,  23  So.  825. 

If  for  any  reason  a  court  is  without  juris- 
diction over  the  defendant  or  the  cause  of 
action,  though  it  may  have  jurisdiction  over 
the   garnishee,    yet   it   cannot   enter   judg- 


Colorado,  designated  the  superintendent  of  in- 
surance as  Its  agent  to  receive  service  of  process. 

So,  wages  due  from  a  railroad  company  in- 
■corporated  in  Kansas,  to  a  resident  of  that 
state  for  a<^rvlces  performed  there,  are  not  sub- 
ject to  garnishment  in  Colorado,  although  the 
company  operates  a  part  of  its  line  in  the  latter 
state.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Maggard, 
6  Colo.  App.  85,  39  Pac.  985. 

A  debt  due  from  a  railroad  company  incor- 
porated in  Wisconsin  for  services  performed  in 
North  Dakota  is  not  subject  to  garnishment  in 
Minnesota,  although  the  railroad  extends 
through  that  state,  where  neither  the  plaintiff 
nor  principal  defendant  is  a  resident  of  Minne- 
sota. Northwestern  Life  &  Sav.  Co.  v.  Gippe 
(Minn.)   99  N.   W.  364. 

A  demand  against  a  foreign  insurance  com- 
pany has  no  situs,  for  the  purpose  of  garnish- 
ment, in  a  state  where  it  has  an  agency,  when 
the  demand  is  due  to  a  nonresident  for  a  loss 
of  property  insured  in  another  state  in  which 
the  loss  Is  payable.  National  Bank  v.  Furtick, 
2  Marv.  (Del.)  35,  44  L.  R.  A.  115,  69  Am.  St. 
Rep.  99,  42  Atl.  479. 

In  Drake  v.  Lake  Shore  &  M.  S.  R.  Co.  69 
Mich.  168,  13  Am.  St.  Rep.  382,  37  N.  W.  70, 
It  was  held  that  a  corporation  organized  under 
the  laws  of  Indiana  and  Michigan,  and  doing 
business  In  both  states,  was  not  subject  to 
garnishment  in  Michigan  In  respect  of  an 
indebtedenss  contracted  and  payable  in  Indiana, 
of  which  state  the  principal  defendant  was  a 
citizen.  This  decision,  even  upon  the  assump- 
tion that  the  debtor  was  domiciled  in  Michigan, 
Is  not  inconsistent  with  the  actual  decision  in 
the  Sturm  Case,  174  U.  S.  710,  43  L.  ed. 
1144,  19  Sup.  Ct.  Rep.  797  (supra,  II.),  since 
the  debt  in  this  case  was  expressly  payable  in 
another  state,  which  fact  brings  the  case  within 
the  quallllcatlon  of  the  rule  as  declared  in  the 
Sturm  Case. 

An  Indebtedness,  due  from  an  Insurance  com- 
pany, organized  In  England,  to  a  resident  of 
North  Dakota,  upon  a  loss  occurring  in  that 
state,  is  not  subject  to  garnishment  in  Minne- 
sota, notwithstanding  that  the  Insurance  com- 
pany. In  compliance  with  the  law  of  Minnesota 
and  as  a  condition  of  doing  business  in  that 
state,  has  authorized  the  insurance  commls- 
«loner  to  accept  serylce  for  it.  and  has  estab- 
lished local  agencies  and  insured  property  in 
the  state.  Swedish-American  Nat.  Bank  v. 
Bleecker,  72  Minn.  383,  42  L.  R.  A.  283,  71  Am. 
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St  Rep.  192,  75  N.  W.  740.  The  court  held 
that  such  acts  did  not  give  the  garnishee  a 
domicll  in  Minnesota  for  all  purposes,  or  bring 
into  that  state  the  situs  of  a  debt  which  it  owed 
elsewhere,  by  reason  of  business  transacted  else- 
where. The  court,  continuing,  said :  "Neither 
the  creditor  nor  the  debtor  resided  in  this  state ; 
none  of  the  transactions  out  of  which  the  in- 
debtedness arose  took  place  in  this  state;  and 
the  indebtedness  was  not  payable  in  this  state. 
Under  these  circumstances  the  debt  has  not  a 
situs  in  this  state.*' 

An  insurance  company  incorporated  in  Mis- 
souri, having  sustained  a  loss  in  Nebraska,  pay- 
able in  the  latter  state,  cannot  be  garnished  in 
Illinois  if  it  has  neither  property  nor  money  of 
the  debtor  subject  to  process  in  that  state,  al- 
though it  has  a  general  agency  there,  and  has 
complied  with  the  conditions  to  enable  it  to 
do  business  there.  American  Cent.  Ins.  Co.  v. 
Hettler.  37  Neb.  849,  40  Am.  St.  Rep.  522,  56 
N.  W.  711. 

A  foreign  insurance  company  which  does  busi- 
ness in  New  York  is  not  subject  to  attachment 
in  the  latter  state  in  respect  of  a  debt  due  to 
a  resident  of  South  Carolina  for  a  loss  which 
occurred  in  the  latter  state.  Wood  v.  Furtick, 
17  Misc.  561,  40  N.  Y.  Supp.  687. 

A  creditor  of  a  foreign  firm  cannot  attach  a 
debt  due  from  a  foreign  corporation  to  such 
firm  in  New  York.  Allen  v.  United  Cigar  Stores 
Co.  39  Misc.  500,  80  N.  Y.  Supp.  401.  It  does 
not  appear  where  the  debt  was  contracted,  or 
where  it  was  payable.  The  court  said  that, 
whether  the  situs  of  the  debt  be  fixed  at  the 
residence  of  the  debtor  or  the  creditor  (the 
residence  of  a  foreign  corporation  being  confined 
to  the  sovereignty  which  created  it),  the  prop- 
erty attached  was  never  within  the  state  of 
New  York. 

A  debt  due  from  an  Insurance  company  of  one 
state  for  loss  in  another  state  has  no  situs  in 
a  third  state  so  as  to  sustain  a  garnishment 
there  by  a  creditor  of  the  insured,  merely  be- 
cause the  Insurance  company,  as  a  condition  of 
the  right  to  do  business  therein,  has,  in  pursu- 
ance of  local  statutes,  appointed  an  agent  in  the 
state  on  whom  services  of  process  may  be 
served.  Strause  Bros.  v.  /Etna  F.  Ins.  Co.  126 
N.  C.  223,  48  L.  R.  A.  452,  35  S.  B.  471.  In  this 
case  it  was  held  that  garnishment  proceedings, 
instituted  in  Pennsylvania  against  a  Connecti- 
cut insurance  company  upon  an  indebtedness 
due  to  a  resident  of  North  Carolina  for  a  losr 
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ment  against  the  garnishee  or  the  defend- 
ant. 

Southern  R.  Co.  v.  2iewton,  106  Ga.  666, 
71  Am,  St.  Rep.  279,  32  S.  E.  668;  14  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  862;  Plimpton 
V.  Bigelow,  93  N.  Y.  692;  Douglass  v.  Phe- 
nix  Ins.  Co.  138  N.  Y,  209,  20  L.  R.  A.  118, 
34  Am.  St.  Rep.  448,  33  N.  E.  938. 

The  debt  sought  to  be  attached  is  ex- 
empt under  the  laws  of  Virginia. 

Suit  was  instituted  in  this  state  for  the 
purpose  of  evading  the  exemption  laws  of 
that  state. 

Where  all  the  parties  are  residents  of  the 
same  foreign  state  the  law  of  comity  will 
not  permit  a  creditor  residing  in  one  state 
to  avail  himself  of  the  process  of  another 
state   for   the   purpose   of  evading  the   ex- 


emption laws  of  his  own  state,  thus  depriv- 
ing the  debtor  of  his  right  of  exemption. 

Rood,  Garnishment,  §§  100,  101;  Drake 
V.  Lake  Shore  d  M.  8.  R.  Co.  69  Mich.  168, 
13  Am.  St.  Rep.  382,  37  N.  W.  70;  Mason 
V.  Beehee,  44  Fed.  566. 

Statutory  exemption  of  wages  from  legal 
process  is  not  merely  a  personal  privilege, 
but  a  declaration  of  the  public  policy  of 
the  state  for  the  protection  of  the  debtor's 
family. 

Mills  V.  Colyer  (1904;  Ga.)  Atlanta 
Super.  Ct.;  Griffin  v.  Sutherland^  14  Barb- 
466. 

Such  exemptions  cannot  be  waived. 

Mills  v.  Bennett,  94  Tenn.  651,  45  Am. 
St.  Rep.  703,  30  S.  W.  748 ;  Burke  v.  Finley, 
50  Kan.  424,  34  Am.  St.  Rep.  132,  31  Pac. 


in  the  latter  state,  were  not  a  defense  to  an  ac- 
tion upon  the  policy  in  North  Carolina. 

A  debt,  which  arose  and  is  payable  outirlde  of 
Ohio,  due  from  one  nonresident  corporation  to 
another,  is  not  subject  to  attachment  and  garn- 
isbmeat  in  Ohio,  notwithstanding  that  the 
garnishee  corporation  has  its  principal  ofBce  in 
Ohio,  and  has  complied  with  the  proyislons  of 
the  statute  of  that  state  by  appointing  an  agent 
upon  whom  service  of  process  may  be  made. 
R.  A.  Kelley  Co.  v.  Garvin  Mach.  Co.  4  Ohio 
S.  &  C.  P.  Dec.  374. 

A  foreign  Insurance  company  doing  business 
in  Wisconsin  may  not  be  garnished  in  that  state 
by  a  resident  thereof  on  account  of  its  indebted- 
ness to  a  nonresident  principal  defendant,  aris- 
ing from  a  loss  occurring  in  another  state. 
Morawetz  v.  Sun  Ins.  Office,  96  Wis.  176,  65 
Am.  St  Rep.  43,  71  N.  W.  109.  See  infra  as  to 
this  case. 

An  insurance  company  which  has  no  office 
In  the  province  of  Manitoba  is  not  subject  to  at- 
tachment therein  in  respect  of  a  loss  which  is 
payable  at  Montreal.  Braun  v.  Davis,  9  Mani- 
toba L.  Rep.  534. 

Moneys  payable  In  a  foreign  country  by  a 
foreign  corporation  for  services  performed  In 
that  country  under  a  contract  made  there  are 
not  seizable  under  a  writ  of  saisie-arret  issued 
out  of  a  court  of  Quebec,  although  the  foreign 
corporation  may  have  a  branch  office,  and  be 
served  with  process,  in  the  province.  Goodhue 
V.  O'Leary,  Rap.  Jud.  Quebec.  17  C.  S.  201. 

The  decisions  in  some  of  the  foregoing  cases 
denying  the  Jurisdiction  to  garnish  an  indebt- 
edness due  from  a  foreign  corporation  to  a  non- 
resident, not  arising  out  of  business  transacted 
within  the  state,  are  attributable  to  the  fact 
that,  under  the  local  statute,  the  nonresident 
creditor  could  not  have  maintained  an  action 
against  the  corporation  within  the  state  in  re- 
spect of  the  indebtedness  sought  to  be  garnished. 
Thus,  the  decision  in  Morawetz  v.  Sun  Ins. 
Office.  96  Wis.  175,  66  Am.  St.  Rep.  43,  71  N.  W. 
109,  supra,  is  expressly  pot  upon  the  ground 
that,  under  the  Wisconsin  statute,  a  foreign 
corporation  can  be  sued  only  when  it  has  prop- 
erty within  the  state,  or  the  cause  of  action 
arises  therein,  or  exists  In  favor  of  a  resident 
of  the  state.  The  court  pointed  out  that,  while 
the  garnishing  creditor  was  a  resident  of  Wis- 
consin, he  most,  for  the  purpose  in  hand,  stand 
In  the  position  of  the  principal  defendant,  who 
was  a  nonresident.  It  is  difficult  to  trace  this 
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distinction  through  the  cases,  and  it  disappears 
entirely  in  some  of  them ;  but  it  is  obvious  that 
it  may  have  an  important  bearing  upon  the 
question  whether  the  Jurisdiction  extends  to  in- 
debtedness arising  out  of  business  not  trans- 
acted within  the  state. 

So,  the  decision  in  Pennsylvania  R.  Co.  v. 
Rogers,  52  W.  Va.  450,  62  L.  R.  A.  178,  44  S.  E. 
300,  that  an  indebtedness  due  from  a  foreign 
railroad  corporation  to  a  nonresident,  and  pay- 
able out  of  the  state,  was  not  subject  to  gar- 
nishment within  the  state,  where  the  railroad 
company  operated  .no  road  in  the  state,  and 
did  no  business  therein  other  than  maintaining* 
jointly  with  other  railroads,  an  agency  relating 
tf)  through  freight  service,  and  for  the  soliciting 
of  freight  to  be  handled  on  its  lines  without  the 
state, — seems  to  have  turned  upon  the  point 
that  the  corporation  was  not  doing  business 
within  the  state  so  as  to  make  it  liable  to 
garnishment  there,  rather  than  upon  the  point 
that  the  particular  debt  in  question  did  not  per- 
tain  to  business  transacted  within  the  state ; 
and  the  court  seems  to  concede  that  a  foreign 
corporation  which  does  business  within  the 
state  may,  the  same  ^s  a  domestic  corporation, 
be  garnished  in  respect  of  an  Indebtedness  aris* 
ing  out  of  business  not  transacted  within  the 
state ;  for  it  says  that  foreign  corporations  and 
nonresident  individuals  stand  upon  the  same 
footing  in  respect  of  garnishment,  "except  that 
the  former  are  subject  to  garnishment  when 
doing  business  within  the  state  in  which  the 
garnishment  issues  in  such  sense  and  to  snch  ex- 
tent as  to  have  become  domiciled  therein." 

The  objections,  based  upon  the  possibility 
that  the  debtor  may  be  compelled  to  pay  the 
debt  twice,  to  the  doctrine  which  holds  that  a 
debt  due  from  a  corporation  is  subject  to  gar- 
nishment in  any  state  in  which  the  corporation 
does  business  and  in  which  it  may  be  served 
with  process,  without  reference  to  the  place  of 
Its  domidl  or  to  the  place  where  the  business 
out  of  which  the  debt  In  question  arose,  or 
where  the  debt  is  payable,  are  considered  in 
infra,  V. 

V.  Conflict  of  jurisdiction. 

It  was  said  by  the  court  in  Douglass  v 
Phenlx  Ins.  Co.  138  N.  Y.  209,  20  L.  R.  A.  118, 
34  Am.  St.  Rep.  448,  33  N.  E.  938,— and  the 
same  objection  has  been  urged  by  other  courts, 
— that  the  admission  of  the  principle  that  a 
foreign  corporation  Is  subject,  in  respect  of  m. 
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1065;  Firmstone  v.  Mack,  49  Pa.  393,  88 
Am.  Dec.  507. 

The  law  has  set  such  property  apart  for 
a  specific  purpose.  As  to  it  there  is  neither 
creditor  nor  debtor. 

.  Ducall  V.  Rollins,  71  N.  C.  221;  Win- 
■cheater  v.  Gaddy,  72  N.  C.  117 ;  Montgomery 
County  V.  RHey,  75  N.  C.  146. 

It  is  not  an  asset,  and  to  it  the  creditor 
lias  no  right  to  look. 

O'Conner  v.  Ward,  60  Miss.  1037;  14 
Am.  &  £ng.  Enc.  Law,  2d  ed.  p.  221 ;  Cen- 
tral Nat.  Bank  v.  Hume,  128  U.  S.  196,  32 
L.  ed.  370,  9  Sup.  Ct.  Rep.  41. 

The  debt  is  exempt  under  the  laws  of 
North  Carolina  by  virtue  of  Code,  §  493. 

Traudt  v.  Eager  man,  27  Ind.  App.  150, 
^0  N.  E.  1012;   Northwestern  Mut.  L.  Ins. 


particular  debt,  to  garnishment  in  any  state 
in  which  it  may  do  business,  giyes  rise  to  em- 
1)arras8iDg  conflicts  of  jurisdiction,  and  sub- 
jects the  creditors  of  such  corporations  to  great 
prejudice.  The  court,  in  Mooney  v.  Buford  &  Q. 
Mfg.  Co.  18  C.  C.  A.  421,  34  U.  S.  App.  681, 
72  Fed.  32,  39,  says,  in  reply  to  this  objection : 
"The  proceedings  and  Judgments  of  the  courts 
of  the  United  States  are  entitled  to  equal  re- 
spect, and  it  follows  that  a  proceeding  in  gar- 
nishment, begun  in  any  court  of  competent  ju- 
risdiction, against  a  corporation  doing  business 
and  subject  to  process  in  two  or  more  states, 
would  be  entitled  to  precedence  of  any  suit  for 
the  same  cause  commenced  later  in  another  dis- 
trict or  state,  and  that  the  supposed  inconveni- 
ence of  dilTerent  suits  in  different  Jurisdictions, 
and  danger  of  debtors  being  compelled  to  dis- 
charge their  obligations  more  than  once,  is  more 
imaginary  than  real.  No  court  can  rightfully 
disregard  the  Hen  upon  the  debt  which  is  estab- 
lished by  the  service  of  process  In  garnishment 
upon  the  debtor." 

It  is  not  the  intention  here  to  discuss  the 
•question  as  to  the  proper  practice  or  procedure 
when  two  or  more  actions  or  proceedings  to 
reach  the  same  Indebtedness  are  pending  in  dif- 
ferent states.  It  may  be  said  in  this  connec- 
tion, however,  that  there  is  some  difference  of 
•opinion  whether  the  pendency  of  the  first  suit 
«r  proceeding  shQpld  be  pleaded  In  abatement 
of  a  suit  or  proceeding  subsequently  commenced 
in  another  state,  or  whether  both  proceedings 
should  be  allowed  to  proceed  until  a  judgment 
has  been  recovered  In  one  of  them,  and  the  judg- 
ment then  interposed  as  a  bar  to  the  further 
prosecution  of  the  other.  However  this  may  be. 
It  is,  of  course,  a  fundamental  principle  of  jus- 
tice that  the  debtor  ought  not,  by  reason  of  the 
•concurrent  jurisdiction  of  the  courts  of  two 
or  more  states,  to  be  compelled  to  pay  the  debt 
more  than  once.  The  danger  that  he  may  be 
•compelled  to  do  so  arises,  not  from  the  uni- 
versal adoption  of  the  principle  making  a  cor- 
poration liable  to  garnishment  in  respect  of  an 
indebtedness  in  any  state  in  which  it  may  do 
business,  and  In  which  it  may  have  an  agent 
upon  whom  service  of  process  may  be  made,  but 
from  a  conflict  of  views  among  the  courts  of  the 
different  states  upon  this  question  ;  and  this  dan- 
ger may  therefore  be  removed  by  a  decision  of 
the  nnited  States  Supreme  Court  upon  the 
•question,  just  as  the  decisions  of  that  court 
have  averted  further  danger  of  a  double  llabil- 
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Co.  V.  Oridley,  100  U.  S.  616,  26  L.  ed.  747 ; 

12  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  75; 
Rustad  v.  Bishop,  80  Minn.  497,  50  L.  R.  A. 
168,  81  Am.  St.  Rep.  282,  83  N.  W.  449; 
Spencer  v.  Myers,  150  N.  Y.  269,  34  L.  R.  A. 
175,  55  Am.  St.  Rep.  677,  44  N.  E.  942; 
Leavitt  v.  Metoalf,  2  Vt.  342,  19  Am.  Dec. 
718;  Roberts  v.  Parker,  117  Iowa,  389,  57 
L.  R.  A.  764,  94  Am.  St.  Rep.  316,  90  N. 
W.  744;  Rutledge  v.  Crawford,  91  Cal.  626, 

13  L.  R.  A.  761,  26  Am.  St.  Rep.  212,  27 
Pac.  779;  Riggs  v.  PaUner,  115  N.  Y.  606, 
5  L.  R.  A.  340,  12  Am.  St.  Rep.  819,  22 
N.  E.  188;  State  etc  rel.  Gamble  v.  Rhyne, 
80  N.  C.  183;  Farmers*  Mfg.  Co.  v.  Stein- 
metz.  133  N.  C.  192,  45  S.  E,  562;  Jones  v. 
Alshrook,  115  N.  C.  46,  20  S.  E.  170;  Mont- 
gomery County  V.  Riley,  75  N.  C.  146. 


ity  arising  from  the  different  views  of  the  state 
courts,  upon  the  question  whether  a  debt  pay- 
able generally  has  a  situs  for  the  purpose  of 
garnishment  at  the  domieil  of  the  debtor. 

The  case  of  Lancashire  Ins.  Co.  v.  Corbetts, 
165  111.  592,  36  L.  R.  A.  640,  56  Am.  St  Rep. 
275,  46  N.  E.  631,  indicates  how  the  debtor  may 
be  protected  against  a  double  liability,  notwith- 
standing that  garnishment  proceedings  are  In- 
stituted against  him  in  respect  of  the  same  in- 
debtedness in  two  states.  In  that  case  an  In- 
surance company,  domiciled  in  Great  Britain 
but  doing  business  in  Illinois  and  Wisconsin, 
was  garnished  originally  in  Illinois  by  a  resi- 
dent of  that  state  in  respect  of  an  indebtedness 
due  to  a  resident  of  Wisconsin  upon  account  of 
a  loss  occurring  in  the  latter  state;  while  the 
IlllnoiM  garnishment  proceeding  was  pending, 
the  corporation  was  also  garnished  in  Wiscon- 
sin In  respect  of  the  same  indebtedness  by  an- 
other creditor  of  the  principal  defendant.  The 
corporation  pleaded  the  pendency  of  the  Illi- 
nois proceedings  In  abatement  of  the  Wisconsin 
proceedings,  but  the  Wisconsin  court  held  that 
the  Illinois  court  was  without  jurisdiction  in 
the  premises,  and  that  its  proceedings  were  no 
defense  to  the  Wisconsin  proceedings,  and 
therefore  rendered  Judgment  against  the  corpo- 
ration, which  it  paid  under  compulsion.  The 
Judgment  and  its  payment  were  subsequently 
set  up  by  the  cor];>oration  as  a  bar  to  further 
proceedings  under  the  Illinois  garnishment ;  and 
this  defense  was  aUowed.  The  Illinois  court 
held  that  the  Wisconsin  court  was  in  error  in 
denying  the  Jurisdiction  of  the  Illinois  court : 
but  held  that  the  courts  of  the  two  states  had 
concurrent  jurisdiction,  and  that  the  Judgment 
first  rendered  could  properly  be  pleaded  in  bar 
to  the  further  maintenance  of  the  other  pro- 
ceeding, notwithstanding  that  the  proceedings 
were  instituted  by  different  parties.  It  must 
be  conceded  that,  if  the  Judgment  had  been 
rendered  first  in  the  Illinois  proceeding,  and 
the  corporation  had  been  compelled  to  pay  the 
same,  it  would  probably  have  been  subjected  to 
a  double  liability,  since  the  Wisconsin  court 
would  doubtless  have  held  that  that  judgment, 
having  been  rendered  without  Jurisdiction,  was 
not  conclusive  or  binding  upon  the  principal 
defendant,  or  upon  the  Iatter*s  creditor  who  in- 
stituted the  WlBconsin  proceeding.  It  is  ap- 
parent, however,  that  the  injustice  to  the  cor- 
poration upon  this  assumption  would  not  be 
legitimately  attributable  to  the  Illinois  doctrine 
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This  statute  is,  in  effect,  a  general  stat- 
ute of  exemption,  and,  under  the  liberal  con- 
struction accorded  such  statutes,  will  be 
construed  to  be  an  exemption  from  all  proc- 
ess. 

(Jollier  V.  Murphy,  90  Tenn.  300,  25  Am. 
St.  Rep.  698,  16  S.  W.  465;  Millington  v. 
Laurcr,  89  Iowa,  322,  48  Am.  St.  Rep.  385, 
56  N.  W.  533 ;  Seymour  v.  Cooper,  26  Kan. 
639;  Harding  v.  Hendrix,  26  Kan.  584; 
Curlee  v.  Thomas,  74  N.  C.  51 ;  Burgtoyn  v. 
Hall,  108  N.  C.  489,  13  S.  E.  222. 

A  nonresident  who  sued  here  can  claim 
the  benefit  of  this  statute. 

12  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  78: 
Mineral  Point  R.  Co.  v.  Barron,  83  111.  365 ; 
Missouri  P.  R.  Co.  v.  Malthy,  34  Kan.  125, 
8  Pac.  235;  Rood,  Garnishment,  §  92; 
Drake,  Attachm.  SS  480,  667;  Waples,  At- 
tachment &  Garnishment,  p.  164 ;  Montgom- 
ery County  V.  Riley,  75  N.  C.  144 ;  State 
ex  rel.  Gamble  ▼.  Rhyne,  80  N.  C.  183;  Da- 
vis V.  Garrett,  25  N.  C.  (3  Ired.  L.)  466; 
12  Am.  &  Eng.  Enc.  Ijaw,  2d  ed.  pp.  184, 
185. 

Entry  of  a  personal  judgment  without  an 
order  of  sale  or  condemnation  of  attached 
property  will  effect  a  dissolution  of  the  at- 


tachment,   and    release    the    property    at- 
tached. 

Farmers*  Mfg.  Co.  v.  Steinmetz,  133  N. 
C.  194,  45  S.  E.  552;  4  Cyc  Law  &  Proc. 
pp.  825,  826;  Amyett  v.  Backhouse,  7  N. 
C.  (3  Murph.)  63. 

The  garnishee  i?  liable  only  for  the- 
amount  due  at  the  time  of  the  service  of 
the  writ. 

Drake,  Attachm.  §§  451  (a),  667;  Rood, 
Garnishment,  §§  8,  13,  49;  14  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  835;  Arrington  ▼• 
Screws,  31  N.  C.  (9  Ired.  L.)  42,  49  Am. 
Dec.  408;  Devries  v.  Summit,  86  N.  0.  126; 
State  Bank  v.  Hinion,  12  N.  C.  (1  Dev.  L.) 
397;  Skinner  v.  Moore,  19  N.  C.  (2  Dev.  & 
B.  L. )  146,  30  Am.  Dec.  155 ;  Leak  v.  Moor- 
man, 61  N.  C.  (Phill.  L.)  168. 

Mr.  A.  H.  Eller,  for  appellee: 

The  court  has  jurisdiction  of  the  R,  J. 
Reynolds  Tobacco  Company. 

Code,  §  194;  Balk  v.  Harris,  124  N.  C. 
467,  45  L.  R.  A.  260,  70  Am.  St.  Rep.  606, 
32  S.  E.  799. 

The  court  has  jurisdiction  over  the  prop- 
erty of  the  defendant,  Claytor,  because  that 
propei*ty  is  in  the  state,  in  the  hands  of  the- 
Reynolds  company. 


with  respect  to  JurisdlctioD,  but  rather  to  the  | 
conflict  between  the  views  of  the  courts  of 
Illinois  and  of  Wisconsin  upon  that  question. 
It  seems  altogrethcr  probable,  in  view  of  the  atti- 
tude taken  by  the  Supreme  Court  in  the  Sturm 
Case,  that  it  will  adopt  the  position  of  the  Illi- 
nois court,  rather  than  that  of  the  Wisconsin 
court,  when  a  case  involving  such  a  state  of 
facts  comes  before  it. 

One  garnished  for  a  debt  due  a  nonresident 
creditor  may  prevent  Judgment  against  him  in 
the  garnishment  proceeding  by  showing  that, 
without  his  collusion,  and  notwithstanding  his 
plea  of  the  pendency  of  the  garnishment  pro- 
ceeding, a  court  at  the  creditor's  domicil  having 
Jurisdiction  rendered  a  Judgment  against  him 
on  the  debt  In  favor  of  the  creditor,  which,  hav- 
ing property  in  that  Jurisdiction,  he  was  com- 
pelled to  pay.  Virginia  F.  &  M.  Ins.  Co.  v.  New 
York  Carousal  Mfg.  Co.  95  Va.  615,  40  L.  R.  A. 
237,  28  S.  E.  888. 

A  Judgment  against  a  garnishee,  rendered 
without  fraud  or  collusion,  after  full  disclosure 
of  a  prior  garnishment  In  a  court  of  another 
state  having  concurrent  Jurisdiction,  must,  after 
it  has  been  satisfied,  be  held  a  complete  bar  to 
the  proceedings  In  the  other  state.  Lancashire 
Ins.  Co.  V.  Corbetts,  165  111.  592,  38  L.  R.  A. 
640,  56  Am.  St.  Rep.  275,  46  N.  B.  631. 

An  employer  duly  garnished  and  held  liable 
In  one  state,  and  who  has  paid  as  garnishee  a 
debt  due  a  resident  in  another  state,  may  inter- 
pose such  garnishment  proceedings  and  payment 
in  bar  of  the  prosecution  in  the  latter  state  of 
another  action  for  the  same  debt  by  the  em- 
ployee to  whom  It  is  due,  although,  by  the  laws 
of  such  latter  state,  such  debt  is  exempt  from 
garnishment.  Union  P.  R.  Co.  v.  Baker,  5  Kan. 
App.  253,  47  Pac.  563. 

But  payment  by  a  garnishee  of  a  Judgment 
which  was  void  for  want  of  Jurisdiction  over 
the  nonresident  creditor  will  not  be  a  defense  to 
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an  action  by  the  latter.  Louisville  &  N.  R.  Co. 
V.  Nash,  118  Ala.  477,  41  L.  R.  A.  381,  72  Am. 
St  Rep.  181,  23  So.  825. 

VI.  Ewemptions. 

For  earlier  cases  see  note  to  Illinois  C.  R.  Co. 
V.  Smith,  19  L.  R.  A.  577. 

The  United  States  Supreme  Court,  in  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Sturm,  174  U.  S.  710^. 
43  L.  ed.  1144,  19  Sup.  Ct  Rep.  797,  not  only 
held  that  u  debt,  not  expressly*  payable  else- 
where, is  subject  to  garnishment  at  the  debtor's 
domicil  though  the  creditor  is  a  nonresident  and 
Is  served  constructively  only ;  but  also  held 
that  exemption  laws  are  not  a  part  of  the  con- 
tract, but  are  a  part  of  the  remedy  and  sub- 
ject to  the  law  of  the  forum  ;  and  therefore 
held  that  the  court  of  Iowa,  where  the  garnish- 
ment proceedings  were  instituted,  was  not  in 
error  In  refusing  to  admit  the  exemption  al* 
lowed  by  the  law  of  Kansas,  the  domicil  of  the 
creditor  (<.  e.,  the  principal  defendant).  The 
decision  upon  this  point  Is,  perhaps,  strictly 
speaking,  obiter,  since  the  Iowa  court,  having 
jurisdiction  of  the  proceeding,  it  would  seem 
that  Its  decision  upon  this  point  would  be  con- 
clusive, whether  right  or  wrong. 

Sexton  V.  Phoenix  Ins.  Co.  132  N.  C.  1,  43  8. 
E.  470,  and  Pennsylvania  R.  Co.  v.  Rogers,  52 
W.  Va.  450,  62  L.  R.  A.  178,  44  S.  B.  300.  take 
the  same  position ;  and  so  does  Wabash  R.  Co. 
V.  Dougan,  142  111.  248,  34  Am.  St.  Rep.  74,  SI 
N.  U.  594,  with  reference  to  a  case  not  governed 
by  the  Illinois  statute  which  expressly  declares 
that  a  nonresident  principal  defendant  shall  be 
allowed  the  same  exemption  in  respect  of  wages 
as  is,  at  the  time,  allowed  him  by  the  law  of 
the  state  where  he  resides.  See  also  Atchison, 
T.  &  S.  B\  K.  Co.  V.  Maggard,  6  Colo.  App. 
85,  39  Pac.  985,  infra. 

Howland  v.  Chicago,  R.  I.  &  P.  R.  Co.  134 
Mo.  474,  36  S.  W.  29.  did  not  pass  upon  the 
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Balk  V.  Harris,  124  N.  C.  467,  46  L.  R.  A. 
260,  70  Am.  St.  Kep.  606,  32  S.  E.  799; 
Cooper  V.  Adel  Security  Co.  122  N.  C.  463, 
30  S.  E.  348;  Winfree  v.  Bagley,  102  N.  C. 
515,  9  S.  E.  198. 

A  debt  not  due,  wages  to  be  earned,  salary 
arising  under  the  same  continuing  contract, 
have  such  an  existence  as  to  be  easily  ascer- 
tained, and  are  attachable. 

Rood,  Garnishment,  §§  65,  73,  74;  8  Am. 
&  Eng.  Enc.  Law,  pp.  1150,  1151. 

Walker,  J.,  delivered  the  opinion  of  the 
court: 

The  counsel  of  the  defendant  and  of  the 
garnishee,  in  their  able  and  exhaustive 
brief,  rely  on  several  grounds  to  defeat  the 
plaintiff's  recovery.  For  convenience,  we 
will  change  somewhat  the  order  in  which 
they  are  stated  in  the  brief.  It  is  contend- 
ed:  ( 1 )  That  the  debt  garnished  is  exempt 
by  the  laws  of  Virginia  from  garnishment. 
(2)  That,  if  the  debt  was  subject  to  gar- 
nishment at  all,  any  lien  acquired  by  the 
service  of  the  writ  was  waived  and  the  gar- 
nishee released  by  taking  a  general  and  per- 
sonal judgment  against  the  defendant  and 
the  garnishee,  instead  of  taking  an  order 


condemning  the  debt  fo  the  payment  of  the 
plaintiff's  claim.  (3)  That  the  judgment 
is  erroneous,  as  it  condemned  a  debt  due 
after  the  service  of  the  writ.  (4)  That  the 
court  was  without  jurisdiction  to  proceed 
against  the  garnishee  for  the  purpose  of 
condemning  the  debt  due  by  him,  because 
it  is  necessary  to  the  possession  and  right- 
ful exercise  of  such  jurisdiction  that  three 
things  should  occur:  (a)  The  corporation 
who  is  the  garnishee  in  this  case  must  have 
such  a  residence  and  agency  within  the  state 
as  renders  it  amenable  to  the  process  of  the 
court;  (b)  the  principal  defendant,  who  is 
the  plaintiff's  debtor,  must  himself  have  the 
right  to  sue  the  garnishee,  his  debtor,  in 
this  state,  for  the  recovery  of  the  debt; 
(c)  it  must  appear  that  the  situs  of  the 
debt  is  in  this  state.  (5)  And  lastly,  he 
insists  that  the  earnings  of  a  debtor  are  ex- 
empted from  condemnation  by  the  laws  of 
this  state.  We  will  consider  these  conten- 
tions in  the  order  thus  presented. 

The  right  of  exemption  under  the  laws  of 
Virginia  cannot  be  enforced  here.  It  is  well 
settled  that  exemption  laws  have  no  extra- 
territorial effect.     They  are  not,  in  respect 


question  whether  exemption  pertains  to  the 
remedy  or  to  the  substantive  contract;  but 
merely  held  that  the  decision  of  the  court  of 
another  state  on  that  point  was  conclusive, 
whether  right  or  wrong,  since  that  court  had 
jurisdiction  of  the  garnishment  proceeding  In 
which  the  decision  was  made. 

By  the  converse  of  the  principle  that  denies 
the  application  of  the  exemption  law  of  the 
state  of  the  creditor's  domicll,  upon  the  ground 
that  such  law  pertains  to  the  remedy  rather 
than  the  substantive  contract,  it  might  seem 
that  the  law  of  the  state  in  which  the  garnish- 
ment proceeding  is  instituted  should  be  ap- 
plied, notwithstanding  the  nonresidence  of  the 
principal  defendant  {i.  e.,  the  creditor  to  whom 
the  debt  sought  to  be  garnished  is  due).  It  is 
clear,  however,  that  this  result  cannot  follow 
if  the  local  exemption  law  is,  in  terms,  confined 
to  residents  of  the  state.  Even  when  the  stat- 
ute is  not  in  terms  so  confined,  it  is  a  serious 
question  whether  it  ought  not  to  be  regarded 
as  intended  for  the  protection  of  residents  only. 
Wabash  R.  Co.  v.  Dougan,  142  III.  248,  34  Am. 
St.  Rep.  74,  31  N.  E.  694,  however  (a  case  not 
governed  by  the  Illinois  statute  above  alluded 
to),  held  that  the  Illinois  exemption  law  was 
not  confined  to  residents,  and  was  therefore 
to  be  applied  in  a  proceeding  In  that  state  to 
garnish  an  indebtedness  due  to«  a  resident  of 
another  state. 

So,  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Cun- 
ningham, 7  Kan.  App.  47,  51  Pac.  972,  held  that 
the  courts  of  Kansas  would,  as  a  matter  of 
comity,  In  garnishment  proceedings  in  which 
the  principal  defendant  was  a  resident  of  Mis- 
souri, give  effect  to  the  exemption  law  of  that 
state,  it  being  in  substantial  harmony  with  the 
exemption  law  of  Kansas. 

A  similar  result  was  reached  by  the  Kansas 
supreme  court  In  Missouri  P.  R.  Co.  v.  Maltby, 
34  Kan.  125,  8  Pac.  235.  But,  while  the  actual 
decision  In  this  case  was  merely  that  the  debt 
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was  exempt  from  garnishment  process  in  Kan- 
sas, and  was  not  expressly  referred  to  the  law 
of  Kansas  as  distinguished  from  the  law  of  the 
principal  defendant's  domlcll  (the  law  of  the 
two  states  being  substantially  the  same),  the 
court  intimated  that,  in  its  opinion,  the  ex- 
emption law  of  Kansas  applied,  notwithstand- 
ing the  nonresidence  of  the  principal  defendant 

In  Atchison,  T.  &  S.  F.  R.  Co.  v.  Maggard,  6 
Colo.  App.  86,  30  Pac.  985,  however,  the  court 
held  that,  assuming  the  Jurisdiction  of  a  court 
of  Colorado  to  garnish  an  indebtedness  due  t& 
a  resident  of  Kansas  for  services  performed  in 
the  latter  state,  neither  the  exemption  law  of 
Kansas  nor  that  of  Colorado  could  be  applied, 
even  though  the  exemption  statute  of  the  latter 
state  is  not  expressly,  and  in  terms,  confined  to 
residents  of  that  state. 

It  is  obvious  that  the  principle  that  a  debt  is 
subject  to  garnishment  at  the  domlcil  of  the 
debtor,  in  conjunction  w.ith  the  principle  that 
the  exemption  laws  pertain  to  the  remedy,  and 
not  to  the  substantive  right,  may,  as  it  did  in 
the  Sturm  Case,  operate  to  deprive  the  princi- 
pal defendant  of  an  exemption  to  which  he  Is 
entitled  under  the  law  of  his  domicil.  Some  of 
the  states  have  undertaken  to  avoid  such  result 
by  the  enactment  of  statutes  forbidding  the 
sending  of  claims  out  of  the  state  for  collec- 
tion in  order  to  evade  the  exemption  laws  of 
the  state.  The  questions  relating  to  the  con- 
stitutionality and  construction  of  such  acts  do 
not  come  within  the  scope  of  the  note ;  but  it 
may  be  remarked  here  that  the  constitution- 
al question  has  been  passed  iipon  in  Singer 
Mfg.  Co.  V.  Fleming,  39  Neb.  679,  23  L.  R.  A. 
210,  42  Am.  St.  Rep.  613,  58  N.  W.  226,  and  Re 
Flukes.  157  Mo.  125,  51  L.  R.  A.  176,  80  Am. 
St.  Rep.  619,  57  S.  W.  545.  See  also,  as  to 
liability  for  evasion  of  exemption  laws  by  action 
in  other  state,  note  to  Stewart  v.  Thomson,. 
36  L.  R.  A.  582.  G.  H.  P. 
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to  fche  question  now  under  discussion,  a  part 
of  the  contract,  but  relate  only  to  the  rem- 
-edy  and  the  right  to  an  exemption  is  there- 
fore subject  to  the  law  of  the  forum.  Rood, 
Garnishment,  S  100;  ChioagOy  B.  /.  d  P.  R. 
Co,  V.  Sturm,  174  U.  S.  710,  43  L.  ed.  1144, 
19  Sup.  Ct.  Rep.  797 ;'  Sexton  v.  PhoBfUx  Ins, 
Co,  132  N.  C.  3,  43  S.  E.  479.  But  there  is 
another  decisive  answer  to  this  claim  of  ex- 
•emption.  We  have  concluded,  as  will  appear 
hereafter,  that  the  domicil  of  the  corpora- 
tion, the  Reynolds  Tobacco  Company,  is,  for 
the  purposes  of  this  case,  in  this  state,  and 
it  nowhere  appears  that  it  has  any  domicil, 
or  even  an  agency,  in  the  state  of  Virginia. 
Indeed,  the  case  shows  that,  while  it  was 
created  a  corporation  in  the  state  of  New 
Jersey,  it  has  no  propeity  in  that  state,  but 
the  bulk  of  its  property  and  its  principal 
place  of  business  are  here.  For  this  reason, 
it  could  not  be  .sued  by  the  defendant  Clay- 
tor  in  the  state  of  Virginia  for  the  debt 
garnished  in  this  action,  and  Claytor  there- 
fore could  not  avail  himself  of  the  exemp- 
tion laws  of  that  state.  It  is  argued  that, 
as  the  plaintiff  and  the  defendant  Claytor 
are  residents  of  Virginia,  if  Claytor  is  not 
allowed  his  exemption  under  the  laws  of 
that  state  the  plaintiff  will  be  enabled  there- 
by to  evade  or  "shove  by"  the  law  of  the 
•domicil  of  both  of  them,  and  set  it  at  de- 
fiance. How  can  this  be,  if  the  plaintiff 
cannot,  by  the  process  of  the  courts  of  that 
state,  reach  and  lay  hold  of  the  res,  which  is 
the  debt  due  by  the  tobacco  company?  An 
•exemption,  it  would  seem,  can  be  allowed 
only  in  property  actually  situated  in  the 
state  where  the  claim  of  exemption  is  as- 
serted, and  where  the  property  in  which  it 
is  claimed  is  subject  to  the  jurisdiction  and 
process  of  its  courts.  As  we  will  presently 
-show,  the  tobacco  company  had  no  domicil 
and  could  not  be  served  with  process  there; 
and,  besides,  as  will  also  appear  hereafter, 
the  situs  of  the  debt,  if  any  is  required,  was 
here.  The  argument  predicated  upon  the 
exemption  of  the  particular  debt  in  Vir- 
ginia must  therefore  fail,  as  no  exemption 
exists. 

We  do  not  think  that,  if  the  plaintiff  ac- 
quired any  lien  on  the  debt  due  to  the  de- 
fendant by  the  tobacco  company,  he  lost  it 
by  taking  a  judgment  against  the  defendant 
and  the  garnishee.  The  judgment  against 
the  garnishee  seems  to  be  expressly  war- 
ranted and  contemplated  by  the  statute 
(Code,  §  364),  and  that  against  the  defend- 
ant is  void  as  a  personal  judgment,  as  the 
court  could  acquire  no  jurisdiction  to  pro- 
ceed against  him,  except  in  so.  far  as  it 
could  by  its  process  levy  upon  or  seize  his 
property;  and  in  this  respect  the  suit  is  to 
all  intents  and  purposes  in  the  nature  of  a 
proceeding  in  rem,  and  not  of  one  in  person- 
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am.  Cooper  v.  Reynolds,  10  Wall.  308,  19  L. 
ed.  931 ;  Pennoyer  v.  tfelf,  96  U.  S.  714,  24 
L.  ed.  665;  Winfree  v.  Bagley,  102  N.  C. 
615,  9  S.  E.  198 ;  Fisher  v.  Traders'  Mut.  L. 
Ins,  Co,  (at  this  term)  48  S.  E.  667;  Con- 
neotiout  Mut,  L.  Ins,  Co.  v.  Spratley,  172 
U.  S.  602,  43  L.  ed.  669,  19  Sup.  Ct.  Rep. 
308.  Nor  do  we  think  the  judgment  was 
erroneous  in  that  it  included  a  part  of  the 
debt  which  was  not  earned  and  due  at  the 
time  the  garnishee  was  summoned  to  an- 
swer, if  it  was  due  when  he  actually  an- 
swered and  the  judgment  was  rendered. 
Code,  S  364,  provides:  "When  an  attach- 
ment shall  be  served  on  any  garnishee  in 
manner  aforesaid,  it  shall  be  lawful  upon 
his  appearance  and  examination  to  enter  up 
judgment  and  award  execution  for  the 
plaintiff  against  such  garnishee  for  all  sums 
of  money  due  to  the  defendant  from  him, 
and  for  all  effects  and  estates  of  any  kind 
belonging  to  the  defendant,  in  his  possession 
or  custody,  for  the  use  of  the  plaintiff,  or 
so  much  thereof  as  shall  be  sufficient  to  sat- 
isfy the  debt  and  costs  and  all  charges  in- 
cident to  levying  the  same;  and  all  goods 
anrl  effects  whatsoever  in  the  hands  of  any 
garnishee  belonging  to  the  defendant  shall 
be  liable  to  satisfy  the  plaintiff's  judgment, 
and  shall  be  delivered  to  the  sheriff  or 
other  officer  serving  the  attachment."  The 
language  thus  employed  clearly  indicates 
the  intention  that  any  money  due  by  the 
garnishee,  or  goods  in  his  hands  belonging 
to  the  debtor,  at  the  time  of  appearance 
and  answer,  shall  be  applied  in  satisfaction 
of  the  debt.  1  Am.  A  Eng.  Enc.  Law, 
pp.  1150,  1161,  1166.  It  does  not  appear  in 
this  case  how  or  when  the  salary  was  to  be 
paid.  It  is  admitted,  however,  that  an 
amount  more  rhan  sufficient  to  pay  the 
plaintiff's  claim  was  due  at  the  time  of 
filing  the  answer,  and  judgment  was  ren- 
dered only  for  the  amount  of  the  defend- 
ant's indebtedness  to  the  plaintiff. 

We  come  now  to  the  consideration  of  the 
defendant's  fourth  exception,  which  involves 
important  questions  not  at  all  free  from 
diiliculty.  For  the  purpose  of  determining 
whether  any  one  of  the  defendant's  conten- 
tions under  the  fourth  exception  is  well 
foimded,  we  may  admit  the  general  rule 
that  a  garnishment  is,  in  effect,  a.  suit  by 
the  principal  debtor,  the  defendant  in  the 
action,  in  the  name  of  the  plaintiff,  and  for 
his  use  and  benefit,  against  the  garnishee, 
to  recover  the  debt  due  to  the  plaintiff's 
debtor,  and  apply  it  to  the  satisfaction  of 
the  plaintiff's  demand.  It  would  appear  to 
be  a  necessary  corollary  from  the  proposi- 
tion thus  stated  that  the  plaintiff  in  the 
garnishment  is,  in  his  relation  to  the  gar- 
nishee, substituted  merely  to  the  rights  of 
his  own  debtor,  and  can  enforce  no  claim 
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against  the  garnishee  which  the  debtor  him- 
self, if  suing,  would  not  be  entitled  to  recov- 
er. Shinn,  Attachm.  §  487 ;  Myer  v.  Liverpool^ 
L,  d  O.  h^s.  Co.  40  Md.  505;  Brauser  ▼. 
'ScvD  England  F,  Ins.  Co.  21  Wis.  509.  The 
garnishee  can  be  placed  in  no  worse  posi- 
tion by  reason  of  the  garnishment  than  he 
occupied  as  a  debtor  to  the  defendant,  nor 
subjected  to  any  greater  liability.  This  is  a 
just  and  reasonable  doctrine,  but  it  does  not 
by  any  means  sustain  the  objections  of  the 
defendant.  It  seems  to  be  conceded  that, 
if  the  creditor  of  the  garnishee  can  sue  the 
latter  in  this  state,  then  the  plaintiff  can 
proceed  here  against  the  garnishee.  That 
the  garnishee,  the  tobacco  company,  al- 
though a  corporation  having  its  domicil  of 
origin  in  New  Jersey,  was  amenable  to  proc- 
ess such  as  issued  in  this  case,  is  too  well 
settled  to  be  now  an  open  question.  We 
are  speaking  now  of  the  service  of  process, 
and  not  of  juripdiction.  It  is  found  as  a 
fact  that  the  company  has  complied  with 
the  laws  of  this  state  concerning  foreign 
corporations,  which  means  either  that  it  had 
an  agent  in  this  state  upon  whom  process 
could  be  served  under  the  general  law  in 
all  actions  against  it,  or  that  it  had  com- 
plied with  the  provisions  of  chapter  6, 
p.  66,  Acte  1901.  As  the  tobacco  company 
transacted  business  here  by  the  favor  or 
<!omity  of  this  state,  it  was  subject  to  the 
state's  laws,  and  to  all  of  ite  reasonable 
rules  and  regulations  regarding  the  service 
of  process;  and  any  judgment  of  a  stete 
court,  having  jurisdiction  of  the  cause  or 
of  the  subject  of  the  action,  is  binding  upon 
the  company, — at  least  in  this  stete, — ^the 
same  as  if  it  were  a  domestic  corporation 
or  an  individual.  The  subject  is  fully  dis- 
cussed in  Fisher  v.  Traders*  Mut,  L.  Ins. 
Co.  (decided  at  this  term)  48  S.  E.  667.  See 
also  8t.  Louis  d  8.  F.  R.  Co.  v.  James ,  161 
U.  S.  545,  40  L.  ed.  802,  16  Sup.  Gt.  Bep. 
621 ;  LouisvillCy  N.  A.  d  C.  R.  Co.  v.  Louis- 
ville Trust  Co.  174  U.  S.  552,  43  L.  ed.  1081, 
19  Sup.  Ct.  Rep.  817;  Shields  v.  Union 
Cent.  L.  Ifis.  Co.  119  N.  C.  380,  25  S.  E. 
951.  While  the  company  cannot  be  treated 
as  a  domestic  corporation  or  as  a  distinct 
entity  in  this  stete,  for  the  purpose  of  de- 
termining the  jurisdiction  of  the  Federal 
eourte,  it  may  be  so  regarded  in  respect  to 
its  liability  to  be  sued  here;  and  the  juris- 
diction of  our  courts  over  it,  which  extends 
to  suite  not  only  by  residente  of  this  stete, 
but  to  those  by  residente  of  other  stetes, 
who  are  equally  entitled  to  be  admitted  to 
our  courte  to  prosecute  actions  for  the  pro- 
tection of  their  rights  and  the  recovery  of 
their  property,  in  the  absence  of  any  law 
forbidding  them  to  sue  in  our  courts.  The 
stete  may,  it  is  true,  exclude  nonresidente 
from  our  courts,  if  it  sees  fit  to  do  so,  with- 
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out  infringing  the  Constitution  of  the 
United  Stetes,  which  protects  only  citizens 
of  a  stete  against  such  discrimination  by 
another  stete;  but  we  do  not  think  the 
principal  defendant,  who  is  the  debtor  of 
the  plaintiff,  has  been  denied  the  right  to 
sue  his  debtor,  the  garnishee,  in  our  courts, 
by  §  194  of  the  Code.  It  having  been  settled 
that  a  foreign  corporation  exercising  its 
franchises  in  this  state  may  be  subjected  to 
the  process  of  garnishment  when  it  holds 
property  or  credite  of  the  debtor  for  which 
the  latter  can  sue  in  our  courte,  and  that 
the  plaintiff  in  attachment,  as  against  the 
garnishee,  is  subrogated  to  the  rights  in  that 
respect  of  the  debtor,  and  can  recover  only 
by  the  same  right  and  to  the  same  extent 
as  the  debtor  could  recover  if  he  were  suing 
the  garnishee,  his  debtor  {Myer  v.  Liverpool, 
L.  d  O.  Ins.  Co.  40  Md.  505),  it  must  follow 
that  the  plaintiff  may  maintein  his  action, 
and  the  garnishment  proceedings  as  ancillary 
to  it,  unless  he  is  precluded  from  doing  so 
by  §  194.  That  section  provides  that  an 
action  may  be  brought  against  a  foreign 
corporation  by  a  plaintiff  not  a  resident  of 
this  stete  when  the  cause  of  action  shall 
have  arisen  or  the  subject  of  the  action 
shall  be  situated  within  this  stete. 

It  appears  in  this  case  that  the  terms  of 
the  contract  between  Glaytor  and  the  tobac- 
co company  were  agreed  upon  in  this  stete, 
and,  while  the  services  were  performed  by 
Claytor  in  Virginia,  all  checks  for  his  sal- 
ary or  wages  were  drawn  at  and  sent  from 
Winston,  in  this  stete;  and  it  further  ap- 
pears that  the  tobacco  company  has  no 
property  in  New  Jersey,  which  by  courtesy 
may  be  called  its  domicil  of  origin,  and 
that  the  bulk  of  its  property  is  in  this 
stete.  which  is  actually  ite  domicil  by  adop- 
tion. What  a  curious  result  would  follow 
if  we  should  hold  that  Claytor  cannot  sue 
the  company  in  this  stete!  We  will  force 
him  to  seek  his  debtor  in  New  Jersey,  but 
he  will  find  no  property  there  to  satisfy  his 
debt;  and  there  is  no  good  reason  why  he 
should  be  required  to  resort  to  the  courte 
of  any  other  stete  than  New  Jersey,  where 
there  may  happen  to  be  some  of  the  prop- 
erty of  his  debtor,  but  where  the  debtor 
has  no  domicil  of  any  kind,  and  where  the 
same  law  may  exist  as  we  have  here;  nor 
should  he  be  required  to  first  obtein  judg- 
ment in  New  Jersey,  and  then  come  here 
to  sue  upon  it.  A  construction  of  ourstetute, 
with  reference  to  the  special  facte  of  this 
case,  which  would  produce  such  an  anom- 
aly, by  requiring  him  to  pursue  any  one 
of  the  courses  indicated,  should  not  be  ac- 
cepted as  the  true  one  unless  no  other  is 
admissible.  The  transactions  out  of  which 
the  cause  of  action  of  Claytor  against  the 
company  arose  occurred  in  this  stete,  and 
15 
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the  debt  due  to  him  was  as  much  payable 
here  as  it  was  in  Virginia.  For  some  pur- 
poses it  may  be  important  to  determine  pre- 
cisely where  a  debt  is  payable  or  a  contract 
is  to  be  performed,  but  it  is  a  well-estab- 
lished general  rule  that  "all  debts  are  pay- 
able everywhere,  unless  there  is  some  special 
limitation  or  provision  in  respect  to  the 
payment;  the  rule  being  that  debts,  as 
such,  have  no  locus  or  situs,  but  accompany 
the  creditor  everywhere,  and  authorize  a 
demand  upon  the  debtor  everywhere."  2 
Parsons,  Contr.  8th  ed.  702.  The  contract 
between  Claytor  and  the  tobacco  company 
contained  no  "special  limitation  or  provi- 
sion in  respect  to  payment,"  and  the  debt 
growing  out  of  it,  if  not,  by  reason  of  the 
special  circumstances  of  its  creation,  pay- 
able here  {Perry  v.  Erie  Transfer  Co,  28 
Abb.  N.  C.  430,  19  N.  Y.  Supp.  239),  was 
payable  generally,  and  could  have  been  sued 
on  by  Claytor  in  this  state,  and  therefore 
was  attachable  here.  "This  is  the  principle 
and  effect  of  the  best-considered  cases, — the 
inevitable  effect  from  the  nature  of  transi- 
toiy  actions  and  the  purpose  of  foreign  at- 
tachment laws,  if  we  would  enforce  that 
purpose."  Chicago f  R.  I.  &  P.  R,  Co.  v. 
Bturm,  174  U.  S.  710,  43  L.  ed.  1144,  19 
Sup.  Ct.  Kep.  797;  Beale,  Foreign  Corp. 
§  284.  Considering  the  special  facts  of  this 
case,  we  find  that  the  tobacco  company  ob- 
tained a  charter  in  New  Jersey  for  the 
avowed  purpose  of  establishing  its  principal 
ollice  and  transacting  its  business  in  this 
state.  It  was  born,  it  is  true,  in  New  Jer- 
sey, but  it  lives,  moves,  and  has  its  being 
in  this  state.  It  is  nominally  a  corporation 
of  the  other  state,  where  it  was  originally 
created,  but  in  reality  has  its  home,  its 
domicll,  here.  There  is  no  valid  or  practical 
reason  why  this  case  should  not  be  held  to 
oome  substantially  within  the  principle  of 
Sexton  v.  Phoenix  Ins.  Co,  132  N.  C.  3,  43 
S.  E.  479, '«Mpra,  and  Boyd  v.  Royal  Ins.  Co. 
Ill  N.  C.  372,  16  S.  E.  389;  and,  if  that 
is  the  correct  view,  the  tobacco  company 
cannot  certainly  be  prejudiced  in  the  least 
when  it  is  required  to  pay  its  debts  where 
it  conducts  it  business  and  has  all  or  the 
larger  part  of  its  assets.  On  the  contrary, 
it  will  be  to  its  advantage  if  it  is  required 
to  pay  where  it  has  its  assets,  rather  than 
at  the  domieil  of  its  origin,  where  it  has 
none,  and  where  it  performs  none  of  its 
corporate  functions.  This  case  is  clearly 
distinguishable  from  Balk  v.  Harris,  124  N. 
C.  468,  45  L.  R.  A.  257,  70  Am.  St.  Rep. 
60G,  32  S.  E.  799  and  Strause  Bros.  v.  JEtna 
F.  Ins.  Co.  126  N.  C.  223,  48  L.  R.  A.  452. 
35  S.  E.  471.  The  facts  of  this  case  and  of 
those  two  cases  are  wholly  different.  It 
has  been  said  thnt  a  corporation  must  dwell 
in  the  place  of  its  creation,  and  cannot  mi- 
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grate  to  another  sovereignty  {Bank  of  Au- 
gusta v.  EarlCy  13  Pet.  588,  10  L.  ed.  307) ; 
but  this  dioium  has  been  said  to  be  nothing 
but  a  rhetorical  statement  of  the  perfectly 
obvious  principle  that  a  corporation,  where- 
ever  it  goes,  is  subject  to  the  law  of  the 
state  where  it  was  created,  and  cannot  rid 
itself  of  the  control  of  that  state,  nor  can 
it  disregard  the  restrictions  of  its  charter, 
which  embodies  the  limitations  of  its  legal 
existence  and  its  corporate  powers.  It 
may,  though,  acquire  a  domieil  or  a  resi- 
dence in  another  state,  and  be  subject  to  its 
laws  to  the  same  extent  as  if  it  had  been 
fully  domesticated  there.  Murfree,  For- 
eign Corp.  §§  8,  9. 

Our  conclusion  on  this  branch  of  the  case 
is  that  the  tobacco  company  was  amenable 
to  the  process  of  our  courts,  both  mesne  and 
final;  that  the  cause  of  action  against  it 
and  in  favor  of  Clayton  arose  in  this  state 
{Steele  v.  Rutherford,  70  N.  C.  137);  and 
that  the  subject  of  the  action  is  situated 
here ;  that  is,  the  debt  due  from  the  tobacco 
company  to  the  defendant, — ^the  res,  as  it  is 
called  {Wvnfree  v.  Bagley,  102  N.  C.  515, 
9  S.  K.  198 ) , — which  has  been  brought  with- 
in the  jurisdiction  of  the  court  by  service  of 
the  garnishment. 

It  was  necessary  to  decide  the  questions 
we  have  discussed  before  considering  the 
defendant's  last  groimd  of  objection,  because 
a  decision  for  him  on  any  one  of  those  ques- 
tions would  have  settled  the  case  in  his 
favor. 

The  defendant  further  insists  that  his 
earnings  for  personal  services  at  any  time 
within  sixty  days  next  preceding  the  gar- 
nishment were  exempt  under  S  493  of  the 
Code.  He  admits  that  this  exemption  is 
allowed  by  that  section  in  supplementary 
proceedings,  but  his  counsel  argue  that  it 
is  intended  by  the  law  that  such  earnings 
shall  in  no  way  be  condemned  or  applied  to 
the  payment  of  debts.  The  humane  and 
beneficent  provisions  of  the  law  in  regard 
to  exemptions,  being  remedial  in  their  na- 
ture and  founded  upon  a  sound  public 
policy,  should  always  receive  a  liberal  con- 
struction, so  as  to  embrace  all  persons  com- 
ing fairly  within  their  scope.  Black,  Inter- 
pretation of  Laws,  311.  This  court  has  uni- 
formly held  that,  where  property  is  ex- 
empted from  seizure  under  final  process,  it 
is  similarly  exempt  from  levy  or  seizure 
under  any  mesne  process  issued  for  the  pur- 
pose of  placing  it  in  the  custody  of  the 
court,  and  thus  to  preserve  it  until  it  can 
finally  be  applied  to  the  satisfaction  of  the 
plaintiff's  debt.  Virginia-Carolina  Chemi- 
cal Co.  v.  Sloan  (at  this  term)  48  S.  E. 
577.  Supplementary  proceedings  are  in  the 
nature  of  final  process,  when  viewed  either 
as  a  substitute  for  a  creditor's  bill  to  en- 
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force  the  payment  of  a  judgment  at  law,  or 
as  a  proceeding  having  the  essential  qual- 
ities of  an  equitable  fi.  fa.;  and,  if  the  de- 
fendant comes  within  the  general  descrip- 
tion of  the  persons  designated  in  the  act, 
there  is  no  good  reason  for  denying  him  the 
exemption  under  the  garnishment.  The 
homestead  and  personal  property  exemptions 
can  be  claimed  only  by  residents  of  this 
state.  But  this  is  so  by  reason  of  the  ex- 
press words  of  our  Constitution  and  laws. 
There  is  no  such  limitation  in  §  493,  and 
we  are  unable  to  see  why  we  should  restrict 
its  meaning  so  as  to  exclude  the  defendant 
from  the  benefit  of  its  wise  provisions,  and 
thereby  defeat  the  evident  policy  and  benev- 
olent purpose  of  the  legislature.  We  pre- 
fer to  give  the  section  a  liberal  construction, 
which  will  be  apt  to  do  justice,  and  at  the 
same  time  carry  out  the  legislative  intent, 
and  which,  too,  will  not  be  contrary  to  the 
letter  of  the  law. 

The  defendant  should  be  allowed  his  ex- 
emption out  of  his  earnings  in  accordance 
with  the  provisions  of  §  493,  and  to  this  ex- 
tent there  was  error  in  the  judgment  upon 
the  case  agreed. 

We  have  discussed  the  case  somewhat  at 
length,  as  it  involves  questions  of  great  and 
increasing  importance,  and,  it  may  be,  of 
far-reaching  consequences.  It  was  unusually 
well  presented  on  both  sides  by  counsel  in 
their  briefs. 

Error. 


w.  H.  McNeill 

DURHAM    &    CHARLOTTE    RAILROAD 
COMPANY,  Appt. 

(136  N.  C.  682.) 

1.  Tlte  Kl-vlns  of  passes  In  conslderA- 
tlon  of  tlte  publication  of  r»llro&d 
time-tables  in  a  newspaper  is  within  the 
prohibition  of  a  statute  making  it  unjust  dis- 
crimination for  a  common  carrier  to  re- 
ceive from  any  person  a  greater  or  less  com- 
pensation for  transportation  than  is  demand- 
ed or  received  from  any  other  person  by 
means  of  any  special  rate,  rebate,  drawback, 
or  other  device. 

On  Rehearing. 

2.  Conditions  on  tbe  back  of  a  -rold 
pass  are  without  effect  upon  the  rights  of 
the  person  who  is  attempting  to  use  it  for 
transportation. 

3.  A  railroad  company  renders  Itself 
liable  to  tbe  penalty,  provided  by  a  stat- 


ute for  making  unjust  discrimination  in  rates 
for  transportation  over  its  road,  not  by  mak- 
ing a  contract  for  free  transportation,  but 
by  actually  transporting  a  person  without 
charge  or   for   an   inadequate   consideration. 

4.  One  accepting:  free  transportation 
fvblcb  a  railroad  company  Is  forbid- 
den, under  penalty,  to  grrant  Is  not  pre- 
cluded, on  the  ground  that  he  is  in  pari 
delicto,  from  holding  the  carrier  liable  to 
him  for  Injuries  due  to  its  negligence,  since 
he  is  not  in  pari  delicto  with  a  railroad  com- 
pany, and,  if  he  is  so  with  respect  to  the 
carriage  contract,  it  does  not  extend  to  the 
negligence  causing  the  injury. 

5.  Tbe  acceptance  of  free  transporta- 
tion, which  a  railroad  company  is  prohibits 
ed,  under  penalty,  from  granting,  does  not 
deprive  one  of  the  character  of  a  bona  fide 
passenger,  or  the  protection  to  which  he  is 
entitled  as  such. 

<{.  A  person  rldlns  on  tbe  cars  of  a 
railroad  company  wltb  Its  consent 
without  any  contract  between  him  and  the 
company  may  hpld  it  liable  for  injuries  in- 
flicted upon  him  by  the  negligence  of  the 
company  or  its  servants. 

{Clark J  Ch.  J.,  and  Montgomery,  J.,  dissent.) 

(April   28,   1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Moore  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Affirmed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  Chttbrie  ft  Gntbrie  and  H.  F. 
Seaiv^ell,  for  appellant: 

The  general  drift  and  weight  of  authority 
have  unquestionably  been  towards  holding 
the  conditions  on  free  passes,  which  are 
pure  gratuities,  valid  and  binding  on  the 
holders. 

Pjayne  v.  Terre  EoAite  d  I.  R.  Co.  157  Ind. 
616,  56  L.  R.  A.  472,  62  N.  E.  472;  Muldoon 
Y.  Seattle  City  R.  Co.  7  Wash.  528,  22  L. 
R.  A.  794,  38  Am.  St.  Rep.  901,  36  Pac.  422. 

The  old  maxim  of  the  law.  In  pari  delicto 
melior  est  conditio  defendentis,  ought  to  ap- 
ply to  a  case  like  the  one  at  bar. 

Turner  v.  North  Carolina  R.  Co.  63  N. 
C.  522. 

The  contract  was  one  of  private  carriage 
without  hire, — a  purely  gratuitous  bail- 
ment,— ^and  lacked  the  essentials  of  a  con- 
tract of  common  carriage,  viz.,  a  duty  to 
carry  and  reward  or  hire  therefor. 

A  common  carrier  may  enter  into  a  pri- 


NOTB. — For  other  cases  in  this  series  as  to 
rights  of  person  riding  on  pass,  and  as  to 
validity  of  condition  exempting  carriers  from 
liability  for  injury,  see  Muldoon  v.  Seattle 
City  R.  Co.  22  L.  R.  A.  794,  and  note;  Rogers 
T.  Kennebec  S.  B.  Co.  25  L.  R.  A.  491 ;  Texas 
&  P.  R.  Co.  V.  Smith,  31  L.  R.  A.  321 ;  Meuer 
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V.  Chicago,  M.  &  St.  P.  R.  Co.  25  L.  R.  A.  81 ; 
Davis  V.  Chicago,  M.  &  St.  P.  R.  Co.  38  L.  R. 
A.  654  ;  Doyle  v.  Fitchburg  R.  Co.  83  L.  R.  A. 
844  ;  Whitney  v.  New  York,  N.  H.  &  H.  R.  Co. 
50  L.  R.  A.  615 ;  Peterson  v.  Seattle  Traction 
Co.  53  L.  R.  A.  586 ;  and  Payne  v.  Terre 
Haute  &  I.  R.  Co.  56  L.  R.  A.  472. 
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▼ate  contract  of  carriage  or  bailment  under 
special  circumstances. 

Citisfens'  Bank  ▼.  Nantucket  8.  B.  Co.  2 
Story,  32.  Fed.  Gas.  No.  2,730. 

Consequently  when  a  common  carrier  un- 
dertakea  to  do  that  which  he  is  under  no 
duty  whatever  to  do, — to  carry  a  person 
gratuitously  for  charity, — and  makes  it  one 
of  the  terms  of  such  gratuitous  carriage 
that  in  so  doing  he  is  not  a  common  carrier, 
and  that  the- person  so  carried  shall  assume 
all  risks,  such  a  contract  is  not  contrary  to 
public  policy,  and  is  valid  and  binding. 

Coup  V.  Wahash,  8t.  L.  d  P.  R.  Co.  50 
•Mich.  HI,  56  Am.  Rep.  374,  22  N.  W.  215; 
Chicago,  M.  «£•  St.  P.  R.  Co.  v.  Wallace,  30 
L.  R.  A.  101,  14  C.  C.  A.  257,  24  U.  S.  App. 
589,  66  Fed.  609;  Robertson  v.  Old  Colony 
R.  Co.  156  IVIass.  525,  32  Am.  St.  Rep.  482, 
31  N.  E.  650;  Blank  v.  IlUnois  C.  R,  Co. 
182  111.  332,  55  N.  E.  332;  Baltimore  d  0. 
S,  W.  R.  Co.  V.  Voigt,  17a  U.  S.  498,  44  L. 
ed.  560,  20  Sup.  Ct.  Rep.  385;  Norfolk  d 
W.  R.  Co.  V.  Hhott,  92  Va.  34,  22  S.  E.  811; 
Kinney  v.  Central  R.  Co.  32  N.  J.  L.  407, 
90  Am.  Dec.  675,  34  N.  J.  L.  513,  3  Am. 
Rep.  205 ;  Oriswold  v.  Nefo  York  d  N.  E.  R. 
Co.  53  Conn.  371,  55  Am.  Rep.  115,  4  Atl. 
261;  Quimby  v.  Boston  d  M.  R.  Co.  150 
Mass.  36.5,  5  L.  R.  A.  846,  23  N.  E.  205; 
Rogers  v.  Kennebec  8.  B.  Co.  86  Me.  261, 
25  L.  R.  A.  491,  29  Atl.  1069;  Biggins  v. 
New  Orleans,  M.  d  C.  R.  Co.  28  La.  Ann. 
133;  Anna^  v.  Milwaukee  d  N.  R.  Co.  67 
Wis.  46,  67  Am.  Rep.  388,  30  N.  W.  282; 
UlHch  V.  New  York  C.  d  H.  R.  R.  Co.  108 
N.  Y.  80,  2  Am.  St.  Rep.  369,  16  N.  E.  60; 
Hosmer  v.  Old  Colony  R.  Co.  156  Mass. 
506,  31  N.  £.  652;  Muldoon  v.  Seattle  City 
R.  Co.  7  Wash.  528,  22  L.  R.  A.  794,  38  Am. 
St.  Rep.  901,  35  Pac.  422;  Toledo,  W.  d  W. 
R,  Co.  V.  Beggs,  85  HI.  80,  28  Am.  Rep.  613 ; 
Illinois  C.  R.  Co.  v.  Read,  37  111.  484,  87 
Am.  Dec.  260. 

Messrs.  Murolilson  ft  Johnson  also  for 
appellant. 

Messrs.  U.  Ii.  Spenoo,  W«  J.  Adams,  J. 
D.  MclTor,  Shepherd  ft  Shepherd,  and 
DonglaM  ft  Simiiis  for  appellee. 

Clark,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  tort  arising  out  of 
contract  for  personal  injuries  alleged  to 
have  been  received  by  the  plaintiff  April  6, 
1900,  by  negligence  of  the  defendant,  while 
traveling  on  its  road.  The  complaint  avers 
that  the  plaintiff  was  a  passenger  on  said 
railroad  under  a  contract  by  it  to  carry  the 
plaintiff  for  a  valuable  consideration.  The 
defendant,  in  its  answer,  among  other 
things,  avers  that  the  plaintiff  was  a  "tres- 
passer on  its  train,  having  tendered  to  de- 
fendant no  ticket,  money,  or  compensation 
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whatever  for  its  fare, — only  a  free  pass, 
which  had  expired  Ist  January  previously 
by  its  own  limitation,"  and  which  further 
had  on  its  back  a  stipulation  exempting  the 
company  from  liability  under  all  circum- 
stances for  injury  to  his  person,  or  loss  or 
damage  to  his  baggage.  The  plaintiff  tesci- 
fled  that  he  was  ''editor  of  the  Carthage 
Blade,  a  newspaper  published  at  Carthage. 
In  1899  I  made  a  contract  with  the  defend- 
ant to  publish  its  time-table  in  my  paper, 
as  the  consideration  for  the  pass.  I  did 
publish  the  time-table,  and  the  defendant 
agreed  to  continue  the  contract  and  renew 
the  pass  for  1000."  It  is  true,  he  said  he 
told  the  conductor  he  would  pay  the  fare; 
but,  upon  his  making  the  above  statement, 
the  conductor  accepted  him  as  a  free  pas- 
senger. 

Upon  this  evidence  the  motion  for  judg- 
ment as  of  nonsuit  should  have  been  grant- 
ed. There  is  no  lawful  contract  of  passage, 
and  the  only  right  the  plaintiff  could  claim 
against  the  defendant  is  that  the  defendant 
should  not  wilfully  and  wantonly  injure 
him.  Cook  v.  Southern  R.  Co.  128  N.  C. 
333,  38  S.  E.  925.  The  general  assembly 
(Laws  1891,  chap.  320,  p.  277,  §  4)  pro- 
vided that  "if  any  ^common  carrier  subject 
to  the  provisions  of  this  act  shall  directly 
or  indirectly  by  any  special  rate,  rebate, 
drawback,  or  other  device,  charge,  demand, 
collect,  or  receive  from  any  person  or  per- 
sons a  greater  or  less  compensation  for  any 
service  rendered  or  to  be  rendered  in  the 
transportation  of  passengers  or  property 
subject  to  the  provisions  of  this  act  than  it 
charges,  demands,  collects,  or  receives  from 
any  other  person  or  persons  for  doing  for 
him  or  them  a  like  and  cotemporaneous  serv- 
ice in  the  transportation  of  a  like  kind  of 
traffic  imder  substantial  similar  circum- 
stances and  conditions,  such  common  car- 
rier shall  be  deemed  guilty  of  unjust  dis- 
crimination." Section  25  of  said  chapter 
(p.  286)  contains  the  exceptions  which  per- 
mit handling  free  and  at  reduced  rates  prop- 
erty of  the  United  States,  state,  or  munici- 
pal governments,  or  for  charitable  purposes, 
or  to  or  from  fairs,  and  at  exhibits  thereat, 
and  permits  "the  free  carriage  of  destitute 
and  homeless  persons  transported  by  char- 
itable societies,  and  the  necessary  agents 
!  employed  in  such  transportation  [or  the 
free  transportation  of  persons  traveling  in 
the  interest  of  orphan  asylums  or  any  de- 
partment thereof],  or  the  issuance  of  mile- 
age, excursion,  or  commutation  passenger 
tickets.  Nothing  in  this  act  shall  be  con- 
strued to  prohibit  any  common  carrier  from 
giving  reduced  rates  to  ministers  of  religion, 
or  to  municipal  governments  for  the  trans- 
portation of  indigent  persons,  or  to  inmates 
of  the  national  homes  or  state  homes  for 
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disabled  volunteer  soldiers  and  of  soldiers' 
and  sailors'  orphan  homes,  including  those 
about  to  enter  and  those  returning  home 
alter  discharge,  under  arrangements  with 
the  boards  of  managers  of  said  homes; 
nothing  in  this  act  shall  be  construed  to 
prevent  railroads  from  giving  free  carriage 
to  their  own  officers  and  employees,  or  to 
prevent  the  principal  officers  of  any  rail- 
road company  or  companies  from  exchang- 
ing passes  or  tickets  with  other  railroad 
companies  for  their  officers  and  employees." 
These  exceptions  are  very  liberal,  but  they 
do  not  embrace  newspaper  editors.  Subject 
to  the  liberal  exceptions  just  recited,  the 
general  assembly  deemed  that  free  transpor- 
tation or  any  other  discrimination  was  so 
much  against  public  policy  that  a  violation 
of  the  statute  was  made  punishable  with  a 
fine  not  less  than  $1,000  and  "not  exceeding 
$5,000"  for  each  offense.  Nothing  could  be 
more  clearly  a  discrimination  than  the 
ground  upon  which  the  plaintiff  asked  for 
and  received  free  passage  on  this  occasion, 
to  wit,  that  for  the  year  previous  he  had  ad- 
vertised the  schedule  of  the  defendant  com- 
pany in  his  paper,  and  had  received  therefor 
a  free  pass  over  its  line  for  the  previous 
year,  and  that  this  contract  had  been  re- 
newed for  the  year  then  current.  It  does 
not  appear  what  was  the  value  of  the  adver- 
tising done,  charging  for  the  space  at  the 
same  rates  as  would  be  charged  others ;  but, 
let  it  be  what  it  mav,  it  could  not  amount 
exactly — "neither  more  nor  less" — to  the 
value  of  a  free  pass  to  travel  od  Mhitum  an 
unstipulated  number  of  miles  over  the  de- 
fendant's road.  Besides,  it  was  an  illegal 
discrimination  to  sell  the  plaintiff  transpor- 
tation on  credit,  and  not  payable  in  money. 
This  statute  was  before  this  court,  and 
the  clear  meaning  of  the  statute,  and  the 
duty  of  the  court  to  enforce  the  public  policy 
indicated  by  its  unequivocal  terms  were 
stated  in  an  exhaustive  and  able  opinion  by 
Mr.  Justice  Montgomery.  8taie  v.  South- 
ern R.  Co,  122  N.  C.  1062,  41  L.  R.  A.  246, 
30  S.  £.  133.  In  the  concurring  opinion  of 
Mr.  Justice  Douglas  in  that  case  it  was 
stated  that  the  number  of  free  passes  issued 
in  this  state  per  year  was  understood  to  be 
over  100,000,  and,  after  deducting  the  free 
passes  issued  in  the  cases  allowed  by  the 
act,  over  $250,000  of  transportation  was 
given  away  each  year,  mostly  to  the  classes 
best  able  to  pay,  and  that  this  quarter  of 
a  million  dollars  was  perforce  added  to  the 
fares  of  those  who  paid  their  way.  This  was 
to  show  the  public  policy  which  required 
that  such  discriminations  should  be  for- 
bidden. Sections  4  and  25  of  the  act  of 
1891,  above  quoted,  were  copied  from  the  act 
of  Congress  forbidding  such  discriminations, 
and  the  rulings  of  the  Interstate  Commerce 
67  L.  R.  A. 


Commission  and  of  the  Federal  courts  there- 
on have  been  to  the  same  effect  as  our  own; 
many  of  those  decisions  being  cited  by  Jus- 
tice Montgomery  in  State  v.  Southern  it' 
Co,  122  N.  C.  1063-1067,  41  L.  R.  A.  246, 
30  S.  E.  133.  At  page  1060,  122  N.  C, 
page  249,  41  L.  R.  A.,  and  page  135,  30  8. 
E.,  it  is  well  said:  "The  thing  which  was 
denounced  by  the  statute,  and  for  which  the 
defendant  is  indicted,  is  not  the  act  of  giv- 
ing the  free  pass. — ^the  mere  handing  to  the 
passenger  the  piece  of  paper  on  which  was 
written  the  privilege  of  riding  free, — ^but  the 
act  of  transporting  the  favored  passenger 
without  charge  or  the  payment  of  fare. 
The  law  would  be  violated  if  no  pass  was 
actually  issued,  if  the  passenger  was  carried 
free.  The  favored  passenger  might  be  known 
personally  to  the  conductor,  or  be  known  to 
him  by  preconcerted  signs,  or  mileage  books 
distributed  gratis  or  sold  at  reduced  rates, 
and  in  other  ways." 

The  plaintiff  knew  that  the  defendant  had 
no  right  to  make  a  contract  with  him  to 
transport  him  free  an  unlimited  number  of 
miles  for  an  advertisement  which  in  anv  as- 
pect  would  not  be  the  exact  rate  charged 
all  other  passengers.  He  knew  that  the 
statute  denounced  such  attempted  contract 
as  unlawful  and  punishable  with  a  fine  "not 
less  than  $1,000  nor  more  than  $5,000." 
While  the  plaintiff  was  not  himself  made 
indictable,  as  in  some  states,  he  knew  that 
the  contract  was  imlawful,  and  he  cannot 
now  come  into  a  court  of  justice  and  ask 
that  the  court  shall  give  him  compensation 
for  damages  sustained  by  the  negligent 
breach  of  the  contract  of  safe  carriage. 
That  presupposes  a  lawful  contract,  and  he 
knew  that  this  was  an  unlawful  contract. 
He  and  the  defendant  are  in  pari  delicto, 
and  the  court  will  leave  the  parties  to  set- 
tle their  own  controversy  over  damages  for 
breach  of  a  contract  forbidden  by  law.  In 
Cook  V.  Southern  R,  Co.  128  N.  C.  333,  38 
S.  E.  925,  a  tramp  was  stealing  a  ride.  He 
was  on  the  train  unlawfully.  In  Pierce  v. 
'North  Carolina  R.  Co.  124  N.  C.  83,  44  L. 
R.  A.  316,  32  S.  E.  399,  a  boy  had  jumped 
on  a  switching  train,  and  was  riding  there- 
on, contrarv  to  the  town  ordinance.  The 
court  held  that  the  company  was  liable  in 
such  cases  only  for  any  wilful  or  wanton 
injury  inflicted  by  the  employees  of  the  com- 
pany. Here  the  plaintiff  was  on  the  train 
illegally,  and  against  a  prohibition  more 
severe  than  the  violation  of  a  town  ordi- 
nance against  the  boy,  or  the  stealing  of  a 
ride  by  a  tramp.  To  same  purport,  Rich- 
mond d  D.  R.  Co.  V.  Burnsedf  35  Am.  St. 
Rep.  656,  and  notes  (70  Miss.  437,  12  So. 
958)  ;  Hendry X  v.  Kansas  City,  Ft,  8.  d 
G.  R.  Co.  45  Kan.  379.  25  Pac.  893,  and 
cases  cited.     The  plaintiff  is  an  educated, 
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reputable  gentleman, — ^a  member  of  an  hon- 
ored profession;  but,  being  on  the  cars  il- 
legally, seeking  free  transportation,  or  at 
least  discrimination  in  rates,  contrary  to 
the  prohibition  of  the  statute,  his  rights  as 
against  the  company  are  the  same  as  those 
others  who  were  also  riding  contrary  to 
law.  He  neither  shows  nor  avers  wilful, 
wanton,  or  malicious  injury,  and  cannot  re- 
cover. In  State  v.  Southern  R  Co.  122  N. 
C.  1052,  41  L.  R.  A.  246,  30  S.  E.  133,  the 
defendant  set  up  the  plea  of  ignorance  of 
the  law,  but  the  court  said  everyone  was 
fixed  with  knowledge  of  the  law.  The  plain- 
tiff has  had  the  additional  advantage  of  the 
notice  given  by  the  construction  of  the  stat- 
ute in  that  case.  In  a  subsequent  case 
{State  v.  Southern  R.  Co,  125  N.  C.  670, 
34  S.  E.  527)  the  court  repeated  that  free 
transportation,  or  reduced  rates,  except  in 
cases  allowed  by  the  statute,  "would  be  an 
undue  preference,  forbidden  by  the  statute, 
equally  whether  it  was  given  upon  a  free 
pass  from  an  official,  or  by  a  verbal  order, 
or  upon  a  ticket  or  mileage  book  not  in  truth 
paid  for,  but  donated  by  the  company.  It  is 
the  fact  of  discrimination,  and  not  the 
method  by  which  it  is  done,  which  consti- 
tutes the  offense."  Subsequent  to  these  de- 
cisions, the  general  assembly  re-enacted 
these  sections  as  §§  13  and  22,  chap.  164, 
pp.  301,  304,  Laws  1899,  with  no  substantial 
change,  though  some  other  sections  were 
repealed.  The  Constitutions  of  11  states — 
Alabama,  Arkansas,  California,  Florida, 
Kentucky,  Mississippi,  Missouri,  New  York, 
Pennsylvania,  Washington,  and  Virginia — 
prohibit  the  issuing  of  free  passes  or  giving 
reduced  rates  to  any  member  of  the  legis- 
lature or  other  officeholder  whatever;  and 
some  of  these  Constitutions,  like  the  Fed- 
eral statute  and  our  statute  and  the  stat- 
utes of  yet  other  states,  as  Colorado,  Massa- 
chusetts, North  Dakota,  Wisconsin,  and 
others,  forbid  the  issuing  of  free  passes  or 
reduced  rates  to  anyone,  whether  office- 
holder or  not,  with  exceptions  similar  to 
those  enumerated  in  our  statute  above  set 
out.  Indeed,  the  Constitutions  of  four 
states — New  York,  Missouri,  California,  and 
the  recently  adopted  Constitution  of  Vir- 
ginia— make  the  acceptance  by  any  office- 
holder whatever  of  a  free  pass  from  a  rail- 
road or  telegraph  company,  or  other  dis- 
crimination in  his  favor,  a  forfeiture  of 
office.  This  recital  will  serve  to  show  the 
importance  and  general  acceptance  of  the 
public  policy  of  equality  in  treatment  by 
quasi  public  corporations,  whose  infringe- 
ment our  statute  punishes  with  a  fine  ''not 
exceeding  $5,000,"  and  whose  observance  it 
is  the  duty  of  all  courts  to  enforce. 

The  denunciation  of  the  statute  is  di- 
rected against  discrimination  in  the  exer- 
67  L.  R.  A. 


cise  of  a  quasi  public  function,  which  public 
policy  demands  shall  be  discharged  with  ab- 
solute impartiality  and  equality, — ^''with 
equal  rights  to  all,  and  special  privileges  to 
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none. 

We  were  cited  to  many  authorities  hold- 
ing ineffectual  stipulations  upon  the  back  of 
free  passes  exempting  the  common  carrier 
from  liability  for  injuries  sustained  by  the 
holder  thereof.  These  authorities  are  con- 
flicting (4  Elliott,  Railroads,  S  1608),  and 
can  be  considered  only  when  the  pass  is 
issued  in  one  of  the  cases  permitted  by  our 
statute.  They  have  no  application  to  a  case 
like  this,  where  the  contract  of  free  car- 
riage is  illegal,  and  the  parties  are  in  pari 
delicto. 

This  is  a  stronger  case  for  the  defend- 
ant than  TttiTicr  v.  North  Carolina  R.  Co. 
63  N.  C.  522,  in  which  a  soldier  contracted 
with  a  railroad  company  for  transportation 
to  Johnston's  Army  to  serve  against  the 
United  States,  and  was  injured  en  route  by 
negligence  of  the  company,  and  it  was  held 
that  he  could  not  recover  damages,  Reade, 
J.,  saying  that,  the  contract  of  carriage  be- 
ing illegal,  the  parties  "were  in  pari  delic- 
to," and  the  court  "would  consult  its  dig- 
nity, and  not  interfere  in  their  dispute." 
To  same  purport,  Martin  v.  WaUaoe,  40 
Ga.  52;  Redd  v.  Muscogee  R.  Co.  48  Ga. 
102 ;  Muscogee  R.  Co.  v.  Redd,  54  Ga.  33. 

This  is  the  first  case  in  which  the  illegal 
discrimination  is  set  up  by  the  common 
carrier,  but  it  so  happens  that  by  the  lapse 
of  time  it  is  now  protected  from  indictment 
by  the  statute  of  limitations. 

In  refusing  to  grant  judgment  as  of  non- 
suit, there  was  error. 

Douglas,  J.,  dissenting: 

I  am  inclined  to  think  that  the  plea  tn 
pari  delicto,  applying  solely  to  the  contract 
of  carriage,  is  not  a  defense  to  an  action  for 
personal  injuries  caused  by  the  negligence 
of  the  defendant. 

A  petition  for  rehearing  having  been  filed, 
Douglas,  J.,  on  June  1,  1904,  handed  down 
the  following  response: 

This  is  a  rehearing  of  the  case  originally 
decided  in  132  N.  C.  510,  05  Am.  St.  Rep. 
641,  44  S.  E.  34.  We  fully  concur  in  our 
former  opinion  as  to  the  illegality  of  the 
contract  by  which  the  defendant  agreed  to 
give  to  the  plaintiff  free  personal  transpor- 
tation to  an  unlimited  extent  in  considera- 
tion of  certain  advertising.  The  only  ground 
on  which  we  allow  the  petition  is  that  the 
plea  in  pari  delicto,  applying  solely  to  the 
contract  of  carriage,  is  not  a  defense  to  an 
action  for  personal  injuries  caused  by  the 
negligence  of  the  defendant. 

The  plaintiff  testified  as  follows :   "Marsh- 
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bum  called  on  me  for  my  ticket.  I  told  him 
I  had  a  pass  for  1809,  and  showed  it  to  him, 
and  told  him  I  would  pay  the  regular  fare 
if  he  wanted  it.  Ue  said  it  was  all  right. 
I  was  the  editor  of  the  Carthage  Blade,  a 
newspaper  published  at  Carthage.  In  1899 
I  made  a  contract  with  the  defendant  to 
publish  its  time-table  in  my  paper  as  the 
consideration  for  the  pass.  I  did  publish 
the  time-table,  and  the  defendant  agreed  to 
continue  the  contract  and  renew  the  pass 
for  1900.   The  contract  was  not  in  writing." 

The  superintendent  of  the  defendant  com- 
pany testified  that  there  was  no  such  con- 
tract, but  that  the  pass  was  a  gratuity. 
This  raised  a  question  of  credibility,  which 
in  the  view  we  take  of  the  case  becomes  of 
no  practical  importance.  In  any  event  it 
would  be  a  question  of  fact  for  the  jury. 
The  contract  for  transportation  was  ren- 
dered absolutely  void  by  the  statute,  found- 
ed upon  public  policy,  whether  based  upon 
no  consideration  or  upon  the  inadequate 
consideration  of  printing  a  time-table.  The 
pass,  issued  in  pursuance  of  an  illegal  con- 
tract and  for  the  purpose  of  carrying  out 
its  unlawful  purpose,  inherits  its  invalidity. 
The  defendant  was  free  at  all  times  to  de- 
cline to  carry  the  plaintiff  except  upon  the 
payment  of  the  usual  fare,  and  to  eject  him 
from  its  train  upon  his  refusal  to  pay.  The 
fact  that  the  pass  had  expired  makes  no 
difference,  as,  in  its  character  as  a  contract, 
it  never  had  any  legal  existence.  Being 
without  legal  existence,  it  was  equally  de- 
void of  legal  effect,  and,  conferring  no  rights 
upon  the  plaintiff,  imposed  upon  him  no  ob- 
ligations which  the  law  will  enforce.  A 
void  contract  is  thus  defined  in  Lawsou  on 
Contracts,  S  350:  "A  void  contract  is  one 
destitute  of  legal  effect.  It  is  a  mere  nul- 
lity, and  good  for  no  purpose  whatever.  It 
is  binding  upon  neither  party,  and  may  be 
attacked  as  invalid  by  strangers.  It  does 
not  require  any  disaffirmance  to  avoid  it. 
but  may  be  simply  disregarded,  and  it  can- 
not be  ratified  and  made  valid." 

The  pass  itself  being  worthless,  the  condi- 
tions on  the  back  thereof  could  have  no  ap- 
plication. They  were  not  independent  con- 
tracts, and,  if  they  had  been,  were  totally 
wanting  in  a  legal  consideration.  There- 
fore this  case  does  not  come  within  the 
principle  laid  down  in  Northern  P,  R.  Co. 
V.  Adams,  192  U.  S.  440,  48  L.  ed.  513,  24 
Sup.  Ct.  Rep.  408,  where  the  pass  was  recog- 
nized as  a  lawful  and  valid  contract  for  free 
transportation.  By  citing  and  distinguish- 
ing that  case,  decided  by  a  divided  court, 
we  do  not  mean  to  express  our  approval  of 
its  argument  or  conclusion.  It  is  not  nec- 
essary for  us  to  consider  it  in  the  case  now 
before  us. 

We  may  here  repeat  that  it  is  not  the  un- 
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lawful  contract  for  free  transportation 
which  renders  a  railroad  company  liable  to 
the  penalty,  but  it  is  the  transportation  it- 
self. In  the  view  of  this  statute  a  free  pass 
is  a  mere  incident,  as  the  same  result  could 
be«  obtained  by  issuing  a  thousand-mile 
ticket  or  one  in  ordinary  form.  The  offense 
consists  in  the  free  carriage  of  a  passenger, 
whether  with  or  without  a  pass  or  ticket; 
and  the  offense  is  complete  when  such  pas- 
senger is  carried  any  appreciable  distance. 
The  railroad  company  may  have  issued  to 
him  a  free  pass  or  ticket  from  Raleigh  to 
New  York  with  impunity,  but  would  become 
liable  to  the  full  penalties  prescribed  by  the 
statute  as  soon  as  it  had  transported  such 
passenger  to  the  first  station  out  of  Ra- 
leigh. In  using  the  term  ''free  transporta- 
tion," we  mean  to  include  all  transporta- 
tion which  justly  comes  within  the  forbid- 
den principle  of  discrimination.  A  mere 
colorable  consideration  will  neither  evade 
the  penalties  of  the  statute  upon  the  one 
hand,  nor  confer  any  rights  upon  the  other. 
We  must  bear  in  mind  that  while  the 
statute  renders  absolutely  void  any  con- 
tract for  free  transportation,  so  that  neither 
party  thereto  can  apquire  any  rights  there- 
under, it  imposes  the  penalty  only  upon  the 
transportation  company.  The  act  of  free 
transportation  alone  is  criminal.  The  party 
accepting  such  transportation  is  not  guilty 
of  a  criminal  act,  whatever  moral  blame 
may  attach  to  the  reception  of  unlawful 
favors.  Therefore,  in  contemplation  of  law, 
the  parties  cannot  be  considered  in  pari  de- 
licto. This  difference  is  well  expressed  by 
Pearson,  Ch.  J.,  speaking  for  the  court  in 
Melvin  v.  Easley,  52  N.  C.  (7  Jones,  L.) 
356.  That  was  an  action  for  deceit  and 
false  warranty  in  the  sale  of  a  horse  on 
Sunday  by  a  horse  trader,  in  violation  of 
Rev.  Stat.  chap.  118,  §  1.  The  court  says, 
on  page  358,  52  N.  C.  (7  Jones,  L.) :  "It  is 
said  the  plaintiff  knew  the  defendant  was 
a  horse  trader  and  concurred  in  his  viola- 
tion of  the  statute,  and,  consequently,  was 
particepa  criminis.  Does  this  consequence 
follow?  In  crimes,  there  are  accessories; 
in  misdemeanors,  all  who  aid  or  concur  are 
held  to  be  equally  guilty,  and  are  subject 
to  like  punishment  with  the  party  who 
commits  the  offense.  This  plaintiff  is  not 
guilty  of  violating  the  law,  and  is  not  sub- 
jected to  a  penalty,  so  he  cannot  be  parti- 
oepa  criminis  in  the  legal  sense  of  the 
terms.  He  is  not  in  pari  delicto,  and  it  is 
against  the  policy  of  the  law,  and  will  de- 
feat its  object,  so  to  consider  him.  The 
court  will  not  aid  any  person  who  violates 
the  law;  therefore  the  defendant  could  not 
maintain  an  action.  This  rule  is  adopted  on 
the  ground  of  policy,  for  the  purpose  of 
preventing  a  violation  of  the  law,  and,  if 
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confined  in  its  operation  to  the  actual  of- 
fender, its  application  will  be  salutary;  but 
if  it  be  extended  to  the  party  who  is  not  an 
offender,  so  far  from  checking,  it  will  en- 
courage a  violation  of  it,  by  letting  it  be 
•  known  to  'horse  traders,'  'shopkeepers,'  and 
'all  whom  it  may  concern,'  that  they  may 
cheat  with  impunity,  provided  always  it 
may  be  done  on  the  Lord's  Day." 

The  plaintiff  was  lawfully  upon  the  de- 
fendant's train,  and  testifies  that  he  offered 
to  pay  his  fare  if  required  by  the  conductor. 
The  conductor  permitted  him  to  ride  free, 
not  as  a  personal  favor  to  him,  but  in  fur- 
therance of  a  contract  between  him  and  the 
company  itself,  acting  through  its  superior 
officers.  There  is  no  suggestion  that  the 
plaintiff  was  seeking  to  defraud  the  com- 
pany in  any  manner,  or  that  there  was  any 
collusion  l)etween  him  and  the  conductor. 
He  was  in  every  respect  a  bona  Ude  passen- 
ger, and  entitled  to  all  the  protection  inci- 
dent thereto,  unless  deprived  thereof  by  the 
acceptance  of  free  transportation. 

The  cases  relied  on  to  sustain  the  defense 
of  in  pari  delicto  are  chiefly  of  two  classes, 
those  involving  a  violation  of  the  Sunday 
laws,  and  those  growing  out  of  the  relation 
of  the  plaintiff  towards  the  national  govern- 
ment during  the  Civil  War.  The  latter  class, 
evoked  from  conditions  now  happily  passed 
away  forever,  furnishes  no  criterion  for  the 
determination  of  the  case  at  bar.  It  is 
enough  to  say  that  in  both  classes  of  cases 
the  plaintiffs  were  actually  engaged  in  the 
performance  of  an  act  expressly  denounced 
as  criminal  by  the  law  of  the  land,  as  con- 
strued by  the  courts  in  which  the  actions 
were  neeessarily  brought.  The  following  are 
illustrative  cases:  Turner  v.  North  Caro- 
lina R.  Co.  63  N.  C.  622;  Martin  v.  Wal- 
lace, 40  6a.  52;  WalUice  v.  Cannon,  38  Ga. 
199,  95  Am.  Dec.  385;  Muscogee  R.  Co,  v. 
Redd,  54  Ga.  33;  Connolly  v.  Boston,  117 
Mass.  64,  19  Am.  Rep.  396;  Smith  v.  Bos- 
ion  d  M.  R,  Co,  120  Mass.  491,  21  Am.  Eep. 
53S;  Lyons  v.  Desotelle,  124  Mass.  387; 
Boloomb  V.  Danby,  51  Vt.  428.  While  en- 
tertaining the  highest  respect  for  the  Lord's 
Day,  the  Sunday  of  the  new  law,  we  have 
not  deemed  it  our  duty  to  enforce  its  observ- 
ance, so  a«  to  make  it  the  shield  of  wrong. 
Rodman  v.  Ro}>inson,  134  N.  C.  503,  65  L. 
R.  A.  682,  101  Am.  St,  Rep,  877,  47  S.  E.  19. 

In  the  case  at  bar  the  plaintiff  is  cer- 
tainly neither  a  tramp  nor  a  trespasser,  as 
both  of  those  terms  imply  an  unlawful 
presence  against  the  will  of  the  owner. 
Hence  it  is  needless  to  examine  the  cases 
dealing  with  such  relations.  If  the  plain- 
tiff's evidence  be  true,  he  was  not  a  gratui- 
tous passenger  in  the  full  sense  of  the  term, 
inasmuch  as  he  printed  in  his  paper  the 
schedule  of  trains  in  consideration  of  his 
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otherwise  free  carriage.  This  was  an  in- 
adequate consideration  which  rendered  the 
contract  void  as  an  unlawful  discrimina- 
tion, but  it  was  none  the  less  a  considera- 
tion of  some  actual  value.  But  while  this 
might,  as  between  the  plaintiff  and  the  de- 
fendant, bring  the  case  within  the  principle 
of  "Sew  York  C.  R.  Co.  v.  Lockwood,  17 
Wall.  357,  21  L.  ed.  627,  we  deem  it  proper 
to  treat  the  plaintiff  as  a  gratuitous  pas- 
senger, in  view  of  the  unlawful  considera- 
tion, and  will  cite  the  able  opinion  in  that 
celebrated  case  only*  in  so  far  as  it  relates 
to  this  view  of  the  case  at  bar. 

It  is  often  said  that  one  becomes  a  passen- 
ger by  virtue  of  a  contract.  This  is  not  al- 
ways so.  A  contract  is  a  voluntary  agree- 
ment between  two  parties,  a  coming  together 
of  two  minds  to  a  common  intent,  and  yet 
a  passenger  may  become  such  without  a  con- 
tract, and,  indeed,  against  the  will  of  the 
carrier.  A  common  carrier  has  no  right  to 
refuse  a  passenger  without  sufficient  rea- 
sons, and  such  reasons  so  rarely  occur,  and 
are  so  exceptional  in  their  nature,  as  to 
vary  the  general  rule  too  slightly  for  prac- 
tical consideration.  Suppose  the  carrier 
without  legal  excuse  should  refuse  to  sell  a 
ticket  to  one  having  the  bona  fide  intention 
of  becoming  a  passenger,  and  that  the  pas- 
senger should  then  enter  the  carrier's  train 
in  an  orderly  manner,  take  his  seat  in  the 
proper  car,  and  tender  his  fare  to  the  con- 
ductor, would  the  refusal  of  such  fare  de- 
prive him  of  his  legal  status  as  a  passen- 
ger? Assuredly  not.  He  would  be  a  pas- 
senger in  the  fullest  meaning  of  the  term, 
entitled  to  all  the  rights,  privileges,  and 
protection  attaching  to  that  relation,  and 
yet  there  would  be  no  actual  contract  be- 
tween him  and  the  carrier.  But  it  may  be 
said  that  the  law  raises  an  implied  contract. 
Even  if  we  accept  that  form  of  expression, 
it  simply  means  that  the  law  imposes  upon 
a  common  carrier  certain  duties  and  liabil- 
ities which  adhere  to  the  nature  of  his  call- 
ing. We  prefer  to  adopt  the  more  direct 
expression,  and  say  that  those  duties  and 
liabilities  are  imposed  by  law  upon  common 
carriers  upon  considerations  of  public  pol- 
icy independent  of  contract,  and  arise  from 
the  nature  of  their  public  employment.  Con- 
tracts may  be  made  with  the  carrier,  but 
into  all  such  contracts  certain  conditions 
are  written  by  the  hand  of  the  law.  One 
such  condition  is  the  inherent  liability  of  the 
carrier  for  all  injuries  proximately  result- 
ing from  its  own  negligence  or  that  of  its 
servants.  But,  as  we  have  already  said,  in 
the  case  at  bar  there  was  no  l^^lly  existing 
contract,  which  is  equivalent  to  saying 
there  was  no  contract  at  all.  Viewing  the 
plaintiff  as  a  gpitLtuitous  passenger,  and  it 
appearing  from  the  verdict  that  he  was  in- 
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jured  through  the  negligenoe  of  the  defend- 
ant, we  think  that  he  is  entitled  to  recover. 

We  have  given  this  case  most  careful  oon- 
sideration,  and  have  examined  a  very  large 
number  of  authorities,  but  will  cite  those 
only  which  directly  bear  upon  the  case  in  the 
view  we  take  of  it,  omitting  needless  repeti- 
tions from  the  same  state.  Neither  time 
nor  space  will  permit  the  discussion  of  cases 
having  no  essential  relation  to  that  at  bar. 

It  is  significant  that  the  greater  weight  of 
authority  is  to  the  effect  that  a  passenger 
may  recover  for  injuries  received  from  the 
negligence  of  a  common  carrier  or  its  serv- 
ants, even  when  unlawfully  traveling  on 
Sunday,  or  on  a  lawful  pass  with  conditions 
indorsed  thereon  releasing  the  carrier  from 
all  liability.  In  both  cases  the  cause  of 
action  is  attributed  to  injuries  resulting 
from  the  breach  of  a  public  duty.  A  fortiori 
the  plaintiff  can  recover  for  such  negligenoe 
when  the  defendant  alone  is  in  the  commis- 
sion of  an  unlawful  act,  and  when  there  is 
no  release  of  liability. 

We  will  begin  our  citations  from  the  su- 
preme court  of  Pennsylvania,  a  court  which 
is  not  addicted  to  emotional  jurisprudence, 
and  has  never  shown  any  disposition  to  bur- 
den railroad  management  with  imnecessary 
conditions  or  restrictions.  In  Pennsylvania 
R,  Co.  V.  Butler,  57  Pa.  335,  the  intestate 
was  killed  while  riding  on  a  free  pass  on 
which  a  release  was  indorsed.  Sharswood, 
J.,  speaking  for  the  court,  says  on  page  337 : 
'^e  first  error  assigned  has  been  properly 
abandoned,  as  it  is  too  well  settled  to  be 
now  controverted  that  a  stipulation  by 
a  common  carrier  that  he  shall  not  be  liable 
for  damages  does  not  relieve  him  from  re- 
sponsibility for  actual  negligence  by  him- 
self or  servants."  This  case  is  cited  with 
approval  upon  the  same  point  in  Burnett  v. 
Pennsylvania  R.  Co,  176  Pa.  45,  34  Atl.  972, 
the  latest  case  upon  the  subject. 

In  OarroU  v.  Staten  Island  R.  Co.  58  N.  Y. 
126,  17  Am.  Rep.  221,  where  the  plaintiff 
was  traveling  on  Sunday,  contrary  to  the 
statute,  it  was  held  that  "the  duty  imposed 
by  law  upon  the  carrier  of  passengers  to 
carry  them  safely,  as  far  as  human  skill  and 
foresight  can  go,  exists  independently  of 
contract.  For  a  negligent  injury  to  a  pas- 
senger an  action  lies  against  the  carrier,  al- 
though there  be  no  contract,  and  the  service 
he  is  rendering  is  gratuitous;  and,  whether 
the  action  is  brought  upon  contract  or  for 
failure  to  perfoiTn  the  duty,  the  liability  is 
the  same.  One  violating  the  statute  pro- 
hibiting travel  upon  Sunday  (1  Rev.  Stat. 
Edmond's  ed.  p.  628,  pt.  1,  chap.  20,  title  8, 
§  70)  is  not  without  the  protection  of  the 
law.  The  carrier  owes  to  him  the  same 
duty  as  if  he  were  lawfully  traveling,  and  is 
responsible  for  a  failure  to  perform  it,  the 
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same  in  the  one  case  as  in  the  other."  The- 
court  says,  on  pages  133,  134,  Am.  Rep. 
pages  224,  225:  "But  we  deem  it  unneces- 
sary to  decide  the  question,  which  was- 
argued  with  great  ability  by  coimsel,  touch- 
ing the  liability  of  the  defendant  in  the  ac- 
tion, treating  it  as  founded  upon  the  con- 
tract between  the  parties.  The  gravamen^ 
of  the  action  is  the  breach  of  the  duty  im- 
posed by  law  upon  the  carrier  of  passengers 
to  carry  safely,  so  far  as  human  skill  and 
foresight  can  go,  the  persons  it  undertakes 
to  carry.  This  duty  exists  independently  of 
contract,  and  although  there  is  no  contract 
in  a  legal  sense  between  the  parties. 
Whether  there  is  a  contract  to  carry,  or  the- 
service  undertaken  is  gratiutous,  an  action 
on  the  case  lies  against  the  carrier  for  a 
negligent  injury  to  a  passenger.  The  law 
raises  the  duty  out  of  regard  for  human 
life,  and  for  the  purpose  of  securing  the 
utmost  vigilance  by  carriers  in  protecting 
those  who  have  committed  themselves  to- 
their  hands.  .  .  .  The  liability  of  the 
carrier  is  the  same,  whether  the  action  is 
brought  upon  contract  or  upon  the  duty, 
and  the  evidence  requisite  to  sustain  the 
action  in  either  form  is  substantially  the- 
same,  and  when  there  is  an  actual  contract 
to  carry,  it  is  properly  said  that  the  liabil- 
ity in  an  action  founded  upon  the  public 
duty  is  coextensive  with  the  liability  on  the- 
contract.  This  case,  therefore,  is  not  with- 
in the  principle  of  many  of  the  cases  cited,, 
which  forbid  a  recovery  upon  a  contract 
made  in  respect  to  a  matter  prohibited  by 
law,  or  for  a  cause  of  action  which  reqidres 
the  proof  of  an  illegal  contract  to  support 
it." 

In  Delaware,  L.  rf  W,  R,  Co,  v.  Trautu^ein,. 
52  N.  J.  L.  169,  7  L.  R.  A.  435,  19  Am.  St. 
Rep.  442,  19  Atl.  178,  it  was  held  that  the 
plaintiff  could  recover  although  unlawfully 
traveling  on  Sunday,  the  court  saying,  on 
pages  171,  172,  52  N.  J.  L.  page  437,  7  L.  R. 
A.,  page  444,  19  Am.  St.  Rep.,  and  page  179, 
19  Atl.:  "A  contract  to  carry,  made  on 
Sunday,  or  to  be  performed  on  Sunday,  is, 
by  force  of  the  statute,  illegal  and  void. 
No  action  could  be  maintained  for  the 
breach  of  such  a  contract,  nor  for  services 
performed  under  it,  where  the  right  of  ac- 
tion rests  exclusively  upon  a  contract,  ex- 
press or  implied.  .  .  .  It  is  also  clear 
that  a  plaintiff  will  fail  where,  to  make  a 
cause  of  action,  he  is  compelled  to  rely  upon 
an  illegal  contract.  But  the  duty  of  per- 
sons engaged  in  these  public  employments  to 
safely  and  securely  carry  is  independent  of 
contract.  It  is  a  duty  imposed  by  law  from 
considerations  of  public  policy,  and  arisen 
from  the  fact  that  persons  or  property  are 
received  in  the  course  of  the  business  of 
such  employments.     .     .     .    Nor    was    the 
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plaintiff's  violation  of  the  Sunday  law,  in  a 
legal  sense,  the  cause  of  her  injury.  It  was 
only  the  occasion  for  an  injury  by  the  de- 
fendant's wrongful  act,  and  hence  her 
wrongdoing  did  not  contribute  to  the  injury 
in  such  a  sense  as  to  deprive  her  of  her  right 
of  action;  it  was  merely  a  condition,  and 
not  a  contributory  cause  of  the  injury." 

In  Htaie,  use  of  Ahell  v.  Western  Mary- 
land R,  Go,  63  Md.  433,  it  was  held  that 
''when  a  carrier  undertakes,  without  any 
special  contract,  to  carry  a  passenger 
gratuitoiisly,  the  passenger  is  entitled  to 
the  same  degree  of  care  as  if  he  had  paid 
his  fare."  The  court  says,  on  page  443: 
*'The  principle  announced  in  this  decision, 
that  the  duty  of  the  carrier  to  convey  safely 
does  not  result  from  the  consideration  paid, 
but  is  imposed  by  law,  has  been  recognized 
by  this  court  on  the  motion  to  reargue  the 
case  of  Baltimore  City  Pass,  R,  Co,  v.  Kemp, 
61  Md.  619,  48  Am.  Rep.  134,  where  the 
court  says  that  a  conunon  carrier  who 
accepts  a  party  to  be  carried  owes  to  that 
party  a  duty  to  be  careful,  irrespective  of 
contract;  and  this  court  illustrates  the 
principle  by  the  example  of  a  child  for 
whom  no  fare  is  charged,  but  who  could  re- 
cover in  case  of  injury,  the  result  of  negli- 
gence." 

In  Lemon  v.  Chanslor,  68  Mo.  340,  30  Am. 
Rep.  799,  a  gratuitous  passenger  injured  by 
the  breaking  down  of  a  hack  was  allowed  to 
recover.  The  court  says,  on  page  357,  Am. 
Rep.  page  800:  ''This,  we  think,  was  suf- 
ficient to  authorize  the  instruction.  The 
principle  announced  in  it,  that,  although 
plaintiff  might  have  been  a  gratuitous  pas- 
senger, such  fact  constituted  no  defense,  is 
supported  by  all  the  authorities  which  have 
come  under  our  observation.  While  in  some 
of  them  intimations  are  made  that  in  the 
case  of  a  gratuitous  passenger  the  carrier 
may  only  be  liable  for  gross  negligence,  it 
has  not  been  held  in  any  of  them  that  such 
fact  would  exempt  the  carrier  from  all  lia- 
bility. On  the  contrary,  the  weight  of  au- 
thority favors  the  doctrine  of  holding  the 
carrier  of  passengers  to  the  same  degree  of 
diligence  in  all  cases  where  one  has  been 
received  as  a  passenger,  on  the  principle  that 
if  'a  man  undertakes  to  do  a  thing  to  the 
best  of  his  skill,  when  his  situation  or  pro- 
fession is  such  as  to  imply  skill,  an  omission 
of  that  skill  is  imputable  to  him  as  gross 
negligence.' " 

In  Jacobus  v.  8t,  Paul  d  C,  R,  Co.  20 
Minn.  125,  18  Am.  Rep.  360,  Gil.  110,  it  was 
held  that  the  plaintiff  could  recover  al- 
though riding  on  a  pass,  as  the  same  degree 
of  care  was  required  of  the  common  carrier 
as  if  the  plaintiff  had  been  a  passenger 
carried  for  hire.  The  court  says,  on  page 
129.  Am.  Rep.  page  362:  "In  the  case  at 
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bar,  however,  the  plaintiff  was  not  merely  a 
gratuitous  passenger,  i,  e.,  a  passenger  car- 
ried without  payment  of  fare  or  other  con- 
sideration. He  was  a  passenger  upon  a  free 
pass  expressly  conditioned  that  the  defend- 
ant should  not  be  liable  to  him  for  any 
injury  of  his  person  while  he  was  using  or 
having  the  benefit  of  such  pass.  Does  this 
circumstance  distinguish  his  case  from  that 
of  a  merely  gratuitous  passenger?  .  .  . 
There  are  two  distinct  considerations  upon 
which  the  stringent  rule  as  to  the  duty  and 
liability  of  carriers  of  passengers  rests.  One 
is  a  regard  for  the  safety  of  the  passenger 
on  his  own  accoimt,  and  the  other  is  a  re- 
gard for  his  safety  as  a  citizen  of  the  state. 
The  latter  is  a  consideration  of  public  pol- 
icy growing  out  of  the  interest  which  the 
state  or  government,  as  parens  patrice,  has 
in  protecting  the  lives  and  limbs  of  its  sub- 
jects. ...  So  far  as  the  consideration 
of  public  policy  is  concerned,  it  cannot  be 
overridden  by  any  stipulation  of  the  parties 
to  the  contract  of  -passenger  carriage,  since 
it  is  paramount  from  its  very  nature.  No 
stipulation  of  the  parties  in  disregard  of  it, 
or  involving  its  sacrifice  in  any  degree,  can, 
then,  be  permitted  to  stand.  Whether  the 
case  be  one  of  a  passenger  for  hire, — a  mere- 
ly gratuitous  passenger, — or  of  a  passenger 
upon  a  conditioned  free  pass,  as  in  this  in- 
stance, the  interest  of  the  state  in  the 
safety  of  the  citizen  is  obviously  the  same. 
The  more  stringent  the  rule  as  to  the  duty 
and  liability  of  the  carrier,  and  the  more 
rigidly  it  is  enforced,  the  greater  will  be  the 
care  exercised,  and  the  more  approximately 
perfect  the  safety  of  the  passenger.  Any 
relaxation  of  the  rule  as  to  duty  or  liability 
naturally,  and  it  may  be  said,  inevitably, 
tends  to  bring  about  a  corresponding  relaxa- 
tion of  care  and  diligence  upon  the  part  of 
the  carrier.  We  can  conceive  of  no  reason 
why  these  propositions  are  not  equally  ap- 
plicable to  passengers  of  either  of  the  kinds 
above  mentioned." 

In  Tihhy  v.  Missouri  P.  R.  Co.  82  Mo.  292, 
the  intestate  was  killed  while  riding  on  a 
free  pass  on  top  of  a  cattle  car.  The  plain- 
tiff was  allowed  to  recover,  the  court  saying, 
on  page  300:  'The  contract  of  exemption 
from  damages  was  properly  excluded.  A 
common  carrier  is  not  permitted  to  stipulate 
against  its  own  negligence.  [Citing  cases.] 
This  rule  in  its  application  to  the  carriage 
of  passengers  has  never  been  relaxed." 

In  Opsahl  v.  Judd,  30  Minn.  126,  14  K. 
W.  575,  the  plaintiff,  unlawfully  traveling 
on  Sunday,  was  permitted  to  recover.  The 
court  says,  on  page  128,  30  Minn.,  page  576, 
14  N.  W.:  "It  is  further  contended  that 
the  deceased  was,  by  accepting  passage  upcm 
the  steamboat,  engaged  in  an  unlawful  act, 
and  was  partioeps  oriminis   with    tlie    de- 
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fendants  and  their  agents  in  violating  the 
Sunday  law.  It  is  a  sufficient  answer  to 
this  objection  that  the  defendants  on  that 
day  occupied  the  relation  of  common  car- 
riers of  passengers,  and  their  general  obli- 
gation to  use  such  care  and  diligence  as  the 
law  enjoins  is  not  limited  by  the  contract 
with  the  passengers,  nor  with  the  person 
who  engaged  the  use  of  the  boat  and  the 
services  of  the  crew  for  that  day,  but  is  gov- 
erned by  considerations  of  public  policy. 
That  the  undertaking  was  unlawful  does 
not  touch  the  question.  Carroll  v.  Staten 
Island  R,  Co.  58  N.  Y.  126,  134,  17  Am.  Rep. 
221;  Jacohu8  v.  8t.  Paul  d  C.  R.  Co,  20 
Minn.  125,  18  Am.  Rep.  360,  Gil.  110.  As 
remarked  by  the  court  in  that  case,  'any 
relaxation  in  the  rule  as  to  duty  or  liability 
naturally,  and,  it  may  be  said,  inevitably, 
tends  to  bring  about  a  corresponding  relaxa- 
tion of  care  and  diligence  upon  the  part  of 
the  carrier.' " 

In  Rose  v.  Des  Moines  Valley  R.  Co.  39 
Iowa,  246,  it  was  held,  quoting  the  head- 
note,  that  "the  payment  of  fare  is  not  nec- 
essary to  create  the  relation  of  common 
carrier  and  passenger.  A  railroad  company 
was  held  to  be  liable  for  causing  the  death 
of  a  passenger  by  the  negligence  of  its  em- 
ployees, notwithstanding  he  was  at  the  time 
riding  upon  a  free  pass,  upon  which  was  a 
stipulation,  signed  by  himself,  releasing  the 
company  from  all  liability  for  injury 'to  his 
person  or  property  while  using  the  same." 
In  its  opinion  the  court  adopts  the  language 
used  in  Philadelphia  d  R.  R,  Co.  v.  Derhyy 
14  How.  468,  14  L.  ed.  502. 

In  Russell  v.  PitUhurgh,  C.  C.  d  8t.  L.  R. 
Co.  157  Ind.  306,  55  L.  R.  A.  253,  87  Am. 
St.  Rep.  214,  61  N.  E.  678,  the  release  from 
liability  given  by  a  Pullman  porter  was  held 
valid  on  the  ground  that  he  was  not  a  pas- 
senger, but  the  court  uses  the  following 
language  on  page  309,  157  Ind.  page  254,  55 
L.  R.  A.  page  217,  87  Am.  St.  Rep.  and  page 
679,  61  N.  £.:  ''The  decisions  of  this  state 
firmly  establish  that  a  common  carrier  of 
goods  or  passengers  cannot  contract  with  a 
customer  for  a  release  of  the  carrier  from 
liability  resulting  from  the  latter's  negli- 
gence [Citing  cases.]  The  groimds  upon 
which  this  prohibition  rests  are  variously 
stated  by  the  court.  It  has  been  said  that 
such  exemptions  are  against  public  policy, 
that  the  public  is  interested  in  the  exercise 
of  care  and  diligence  on  the  part  of  the  car- 
rier, that  it  is  unreasonable  for  any  person 
or  corporation  to  contract  for  the  privilege 
of  being  n^ligent,  and  that  the  public  is 
concerned  with  the  life  and  security  of 
every  citizen.  The  fundamental  reason, 
however,  for  holding  common  carriers,  such 
as  the  appellee,  liable  for  the  results  of  their 
negligence,  notwithstanding  contracts  ex- 
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empting  them  therefrom,  is  that  the  state 
has  granted  them  privileges  which  they  ex- 
ercise for  the  benefit  of  the  public;  in  re- 
turn for  these,  the  common  carrier  im- 
pliedly undertakes  to  use  due  care  and  dili- 
gence in  the  transportation  of  both  goods 
and  passengers.  This  being  a  main  induce- 
ment for  the  grant  of  its  special  rights,  the 
carrier  cannot  by  any  special  contract  rid 
itself  of  the  burden  of  responsibility,  which 
is  one  of  the  conditions  of  its  creation.  Were 
it  permitted  to  escape  liability  by  entering 
into  exonerating  agreements,  its  position  of 
advantage  over  its  patrons  would  in  almost 
every  instance  enable  it  to  force  from  them 
such  stipulations  as  it  desired,  and  the  ob- 
ject of  the  state  in  creating  the  carrier 
would  be  virtually  defeated,  the  carrier  thus 
being  able  to  abandon  the  duty  imposed  up- 
on it  by  the  state.  As  said  in  the  case  of 
Louisvilley  N.  A.  d  C.  R.  Co.  v.  Faylor,  126 
Ind.  126,  25  N.  E.  869,  at  page  130,  126 
Ind.,  page  869,  25  N.  E. :  'A  stipulation  that 
the  carrier  shall  not  be  bound  to  the  ex- 
ercise of  care  and  diligence  is  in  effect  an 
agreement  to  absolve  him  from  one  of  the  es- 
sential duties  of  his  employment,  and  it 
would  be  subversive  of  the  very  object  of 
the  law  to  permit  the  carrier  to  exempt 
himself  from  liability  by  a  stipulation  in 
his  contract  with  a  passenger  that  the  lat- 
ter should  take  the  risk  of  the  negligence 
of  the  carrier  or  of  his  servants.  The  law 
will  not  allow  the  carrier  thus  to  abandon 
his  obligation  to  the  public,  and  hence  all 
stipulations  which  amount  to  a  denial  or 
repudiation  of  duties  which  are  of  the  very 
essence  of  his  employment  will  be  regarded 
as  unreasonable,  contrary  to  public  policy, 
and  therefore  void.'  In  Cleveland  P.  d  A. 
R.  Co.  V.  Curran,  19  Ohio  St.  1,  2  Am.  Rep. 
362,  at  page  12,  19  Ohio  St.,  page  365,  2 
Am.  Rep.  the  court  says:  'Carriers,  of  the 
class  of  the  plaintiff  in  error,  are  creatures 
of  legislation,  and  derive  all  their  powers 
and  privileges  by  grant  from  the  public. 
They  are  created  to  effect  public  purposes, 
as  well  as  to  subserve  their  own  interest. 
They  are  intended,  by  the  law  of  their  cre- 
ation, to  afford  increased  facilities  to  the 
public  for  the  carriage  of  persons  and  prop- 
erty, and,  in  performing  this  office,  they  as- 
sume the  character  of  public  agents,  and 
impliedly  undertake  to  employ  in  their  busi- 
ness the  necessary  degree  of  skill  and  care. 
This  obligation  arises  from  the  public  na- 
ture of  the  employment,  and  is  founded  on 
the  policy  of  the  law  for  the  protection  of 
the  persons  and  property  of  the  public, 
which  must  of  necessity  be  committed  to  a 
very  great  extent  to  the  care  of  public  car- 
riers. It  cannot  be  denied  that  pecuniary 
liability  for  negligence  promotes  care,  and, 
if  public  carriers,  in  conducting  their  busi- 
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ness,  can  graduate  their  charges  so  as  to 
discharge  themselves  from  such  liability, 
the  direct  effect  will  be  to  encourage  negli- 
gence by  diminishing  the  motives  for  dili- 
gence.'" In  Davis  v.  Chicago,  M.  d  8i,  P. 
R,  Co.  93  Wis.  470,  33  L.  R.  A.  654,  57  Am. 
St.  Rep.  935,  67  N.  W.  16,  it  was  held:  "A 
stipulation  in  a  contract  for  the  carriage  of 
a  passenger,  exempting  the  carrier  from  lia- 
bility for  injuries  caused  by  its  negligence 
or  the  negligence  of  its  agents  or  employees, 
is  void  as  against  public  policy;"  the  court 
saying,  on  page  479,  93  Wis.,  page  657,  33 
L.  R.  A.,  page  938,  57  Am.  St.  Rep.,  and 
page  18,  67  N.  W.:  "It  is  very  well  estab- 
lished in  this  state  that  a  contract  for  such 
an  exemption  from  liability  of  a  common 
carrier  is  void  as  against  public  policy.  The 
defendant  could  not  by  any  agreement,  how- 
ever plain  and  explicit,  wholly  relieve  itself 
from  liability  for  injuries  caused  by  its 
negligence  or  the  negligence  of  its  agents  or 
employees." 

In  Gulf,  C.  d  8,  F.  R,  Co.  v.  McGotcn,  66 
Tex.  640,  it  was  held,  quoting  the  headnotes, 
that  ''a  common  carrier  of  passengers  can- 
not by  contract  relieve  itself  from  responsi- 
bility, or  even  limit  its  liability,  for  inju- 
ries to  a  passenger  resulting  from  the  neg- 
ligence of  itself  or  its  employees  or  agents 
in  the  scope  of  their  employment;  and  this 
is  so  with  reference  as  well  to  passengers 
traveling  free  of  charge  as  to  those  paying 
full  fare^  The  liability  of  the  carrier  of 
paHsengers  does  not  depend  on  the  fact  that 
compensation  for  the  passenger  has  been 
paid  to  it;  but  the  same  degree  of  care  is 
incumbent  on  the  carrier  in  the  case  of  a 
passenger  traveling  on  a  free  pass  as  in 
the  case  of  one  paying  full  fare."  The  court 
says,  on  page  646:  "The  relation  of  passen- 
ger and  carrier  is  created  by  contract,  ex- 
press or  implied;  but  it  does  not  follow 
from  this  that  the  extent  of  liability  or 
responsibility  of  the  carrier  is  in  any  respect 
dependent  on  a  contract.  In  reference  to 
matters  indifferent  to  the  public,  parties 
may  contract  as  they  please,  but  not  so  in 
reference  to  matters  in  which  the  public 
has  an  interest.  For  the  purpose  of  regu- 
lating such  matters,  rules  have  been  estab- 
lished, by  statute  or  the  common  law,  where- 
by certain  duties  have  been  attached  to 
given  relations  and  employments.  These 
duties  attach  as  matter  of  law,  and  with- 
out regard  to  the  will  or  wish  of  the  party 
engaged  in  the  employment,  or  of  the  per- 
son who  transacts  business  with  him,  in 
the  course  thereof;  and  this  is  so  for  the 
public  good.  Duties  thus  imposed  are  not 
the  subject  of  contract.  They  exist  without 
it,  and  cannot  be  dispensed  with  by  it. 
The  violation  of  such  a  duty  is  a  tort.  The 
law  declares  that  it  is  the  duty  of  a  pub- 
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lie  carrier  of  passengers  to  use  the  highest' 
degree  of  care  to  insure  their  safety.  Why 
was  not  this  left  to  be  settled  by  the  con- 
tract of  the  carrier  and  passenger?  Cer- 
tainly for  no  other  reason  than  that  the- 
employment  itself  was  of  such  a  nature  as 
to  make  it  a  matter  of  public  concern.  None 
could  be  of  greater  public  concern  at  the 
present  day  than  these  employments  by 
which  men,  women,  and  children  are  trans- 
ported by  millions,  by  agencies  of  a  most 
dangerous  character,  and  with  a  speed  here- 
tofore unknown." 

In  Illinois  C.  R.  Co.  v.  Crudup,  63  Miss. 
291,  it  was  held  that  a  mail  agent  traveling 
on  a '"free  ticket"  could  recover,  the  court 
saying,  on  page  302:  "The  court  properly 
excluded  the  evidence  proposed  by  the  de- 
fendant to  show  that  the  deceased  had  ac- 
cepted a  'free  ticket,'  by  which  he  relieved 
the  company  from  liability  for  the  negli- 
gence of  its  servants.  By  their  contract 
with  the  government  the  company  received 
compensation  for  transporting  both  the  mail 
and  its  custodians,  and  there  would  have 
been  no  consideration  for  the  obligation  en- 
tered into  by  the  deceased  to  waive  dam- 
ages ;  and  in  addition  to  this  it  may  be  add- 
ed that  such  a  contract  is  against  public 
policy.  The  duty  which  common  carriers 
owe  to  all  persons  carried  by  it,  f>iz.,  not 
to  be  guilty  of  negligent  injury,  is  one 
againfit  the  breach  of  which  they  may  not 
protect  themselves  by  private  contract." 

In  Mobile  d  O.  R.  Co.  v.  Hopkins,  41  Ala. 
486,  94  Am.  Dec.  607,  the  court  says:  "We 
do  hold,  however,  that  it  makes  no  differ- 
ence whether  the  service  is  performed  gra- 
tuitously or  not,  in  regard  to  the  obligatioD 
to  perform  it  well,  after  it  is  once  entered 
upon;  for  ever  since  the  decision  of  the 
leading  case  of  Coggs  v.  Bernard,  2  Smith,. 
Lead.  Cas.  82,  it  has  been  regarded  as  sound 
law  that  *the  conlidence  induced  by  under- 
taking any  service  for  another  is  a  sufficient 
legal  consideration  to  create  a  duty  in  the 
performance  of  it.'  And  we  hold,  further, 
that,  in  undertaking  the  performance  of 
gratuitous  transportation,  the  common  car- 
rier can  no  more  stipulate  for  exemption 
from  liability  for  damage  occasioned  by  the 
negligence,  or  wilful  default,  or  tort  of 
himself  or  his  servants,  than  he  can  when 
he  receives  a  reward  for  the  service  to  be 
performed;  both  are  alike  prohibited  by  a 
sound  public  policy,  which  also  forbids  a 
gratuitous  bailee,  not  bound  by  the  con- 
siderations of  public  duty  attached  to  the 
office  of  a  common  carrier,  from  stipulating 
that  he  may  be  fraudulently  negligent  or 
safely  dishonest.  Railroad  companies  are 
incorporated  in  part,  at  least,  from  publie 
considerations,  and  for  the  public  good.  As 
carriers  of  persons  and  property,  it  has  been 
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held  they  may  be  considered  as  acting  in 
a  public  capacity,  and  as  a  kind  of  public 
•ofiioers.  The  exercise  of  honesty,  care,  and 
diligence  by  them  or  their  agents  and  em- 
ployees is  a  public  duty  resulting  from  their 
position,  the  obligation  to  perform  'Which 
«annot  be  thrown  off  by  contract.  If  thus 
thrown  off,  the  effect  would  be  to  relax  or 
modify  the  performance  of  the  duty,  and  to 
promote  a  relaxation  of  proper  care  in  the 
fielection  of  agents  and  servants  for  its  per- 
formance." 

In  Waterhury  v.  New  York  C.  d  H.  B,  iJ. 
€o.  21  Blatclif.  314,  17  Fed.  671,  it  was  held 
that  '*the  right  which  a  passenger  by  rail- 
way has  to  be  carried  safely  does  not  de- 
pend on  his  having  made  a  contract,  but 
the  fact  of  his  being  there  creates  a  duty 
on  the  part  of  the  company  to  carry  him 
safely.  It  suffices  to  enable  him  to  main- 
tain an  action  for  negligence  if  he  was  be- 
ing carried  by  th^  railroad  company  vol- 
untarily, although  gratuitously,  and  as  a 
mere  matter  of  favor  to  him.''  Wallace, 
Ch.  J.,  says,  on  page  315,  Fed.  page  672: 
'*A  careful  examination  of  the  evidence 
shows  quite  satisfactorily  that  the  case  did 
not  justify  the  assumption,  in  any  aspect 
of  it,  that  the  plaintiff  was  entitled  to  be 
earried  as  a  passenger,  as  an  implied  con- 
dition of  the  contract  to  carry  his  cattle. 
The  most  that  can  be  fairly  claimed  for 
the  plaintiff  upon  the  evidence  is  that  he 
was  riding  upon  the  engine  permissively. 
If  he  was  riding  there  with  the  consent  of 
the  defendant,  express  or  implied,  it  is  not 
material,  so  far  as  it  affects  the  defendant's 
liability  for  negligence,  whether  he  was 
there  as  a  matter  of  right  or  a  matter  of 
favor,  as  a  passenger  or  a  mere  licensee. 
It  sullices  to  enable  him  to  maintain  an  ac- 
tion for  negligence  if  be  was  being  carried 
by  the  defendant  voluntarily.  If  the  de- 
fendant undertook  to  carry  him,  although 
gratuitously,  and  as  a  mere  matter  of  fa- 
vor to  himself,  it  was  obligated  to  exer- 
cise due  care  for  his  safety  in  performing 
the  undertaking  it  had  volimtarily  assumed. 
PkUadelphiaf  d  R.  R.  Co.  v.  Derby,  14  How. 
468,  14  L.  ed.  602;  The  Neu>  World  v.  King, 
16  How.  469,  14  L.  ed.  1019.  The  carrier 
does  not,  by  consenting  to  carry  a  person 
gratuitously,  relieve  himself  of  responsi- 
bility for  negligence.  When  the  assent  to 
his  riding  free  has  been  legally  and  prop- 
erly given,  the  person  carried  is  entitled 
to  the  same  degree  of  care  as  if  he  paid  his 
fare.  Todd  v.  Old  Colony  d  F,  River  R.  Co. 
3  Allen,  18,  80  Am.  Dec.  49.  As  is  tersely 
stated  by  Blackburn,  J.,  in  Austin  v.  Oreai 
Western  R.  Co.  L.  R.  2  Q.  B.  442:  'The 
right  which  a  passenger  by  railway  has  to 
be  carried  safely  does  not  depend  on  his 
having  made  a  contract,  but  the  fact  of  his 
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being  there  creates  a  duty  on  the  part  of 
the  company  to  carry  him  safely.' " 

In  Philadelphia  d  R.  R.  Co.  v.  Derby,  14 
How.  468,  14  L.  ed.  502,  it  was  held  that 
a  gratuitous  passenger  could  recover,  the  ' 
court  saying,  on  page  484,  14  How.,  page 
508,  14  L.  ed.:  "The  liability  of  the  de- 
fendants below  for  the  negligent  and  inju- 
rious act  of  their  servant  is  not  necessarily 
founded  on  any  contract  or  privity  between 
the  parties,  nor  affected  by  any  relation, 
social  or  otherwise,  which  they  bore  to  . 
each  other.  It  is  true,  a  traveler  by  stage- 
coach or  other  public  conveyance,  who  is 
injured  by  the  negligence  of  the  driver,  has 
an  action  against  the  owner,  founded  on  his 
contract  to  carry  him  safely.  But  the  max- 
im* of  Respondeat  superior,  which,  by  l^al 
imputation,  makes  the  master  liable  for  the 
acts  of  his  servant,  is  wholly  irrespective 
of  any  contract,  express  or  implied,  or  any 
other  relation  between  the  injured  party 
and  the  master.  If  one  be  lawfully  on  the 
street  or  highway,  and  another's  servant 
carelessly  drives  a  stage  or  carriage  against 
him  and  Injures  his  property  or  person,  it 
is  no  answer,  to  an  action  against  the  mas- 
ter for  such  injury,  either  that  the  plaintiff 
wa«  riding  for  pleasure,  or  that  he  was  a 
stockholder  in  the  road,  or  that  he  had  not 
paid  his  toll,  or  that  he  was  the  guest  of 
the  defendant,  or  riding  in  a  carriage  bor- 
rowed from  him,  or  that  the  defendant  was 
the  friend,  benefactor,  or  brother  of  the 
plaintiff.  These  arguments,  arising  from 
the  social  or  domestic  relations  of  life,  may 
in  some  cases  successfully  appeal  to  the 
feelings  of  the  plaintiff,  but  will  usually 
have  little  effect  where  the  defendant  ia  a 
corporation,  which  is  itself  incapable  of  such 
relations  or  the  reciprocation  of  such  feel- 
ings. In  this  view  of  the  case,  if  the  plain- 
tiff was  lawfully  on  the  road  at  the  time  of 
the  collision,  the  court  was  right  in  instruct- 
ing the  jury  that  none  of  the  antecedent  cir- 
cumstances or  accidents  of  his  situation 
could  affect  his  right  to  recover.  .  .  . 
This  duty  does  not  result  alone  from  the 
consideration  paid  for  the  service.  It  is 
imposed  by  the  law,  even  where  the  service 
is  gratuitous.  'The  confidence  induced  by 
undertaking  any  service  for  another  is  a 
sufficient  legal  consideration  to  create  a 
duty  in  the  performance  of  it.'  See  Coggs 
V.  Bernard,  and  cases  cited  in  1  Smith, 
Lead  Cas.  95.  It  is  true,  a  distinction  has 
been  taken  in  some  cases  between  simple 
negligence,  and  great  or  gross  negligence, 
and  it  is  said  that  one  who  acts  gra- 
tuitously is  liable  only  for  the  latter. 
But  this  case  does  not  call  upon  us  to 
define  the  difference  (if  it  be  capable 
of  definition),  as  the  verdict  has  found  this 
to  be  a  case  of  gross  negligence.    When  car- 
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riers  undertake  to  convey  persons  by  the 
powerful  but  dangerous  agency  of  steam, 
public  policy  and  safety  require  that  they 
be  held  to  the  greatest  possible  care  and 
diligence.  And  whether  the  consideration 
for  such  transportation  be  pecuniary  or  oth- 
erwise, the  personal  safety  of  the  passen- 
gers should  not  be  left  to  the  sport  of  chance 
or  the  negligence  of  careless  agents.  Any 
negligence  in  such  cases  may  well  deserve 
the  epithet  of  *gross.' "  The  citations  of 
this  celebrated  case  will  be  found  in  5  Rose's 
Notes   (U.  S.)   276-284. 

In  Thti  yew  World  v.  King,  16  How.  469, 
14  L.  ed.  1019,  Curtis,  J.,  speaking  for  the 
court,  says,  on  page  474,  16  How.,  page 
1021,  14  L.  ed.:  "In  the  Philadelphia  d  H, 
R,  Co,  V.  Derby,  14  How.  468,  14  L.  ed. 
502,  which  was  a  case  of  gratuitous  car- 
riage of  a  passenger  on  a  railroad,  this 
court  said:  'When  carriers  undertake  to 
convey  persons  by  the  powerful  but  dan- 
gerous agency  of  steam,  public  policy  and 
safely  require  that  they  should  be  held  to 
the  greatest  possible  care  and  diligence. 
And,  whether  the  consideration  for  such 
transportation  be  pecuniary  or  otherwise, 
the  personal' safety  of  passengers  should  not 
be  left  to  the  sport  of  chance  or  the  negli- 
gence of  careless  agents.  Any  negligence  in 
such  cftses  may  well  deserve  the  epithet  of 
gross.*  We  desire  to  be  understood  to  re- 
affirm that  doctrine,  as  resting,  not  only 
on  public  policy,  but  on  sound  principles  of 
law." 

In  the  celebrated  case  of  "New  York  C.  R. 
Co,  V.  Lockwoody  17  Wall.  357,  21  L.  ed. 
627,  than  which  there  are  few  opinions  more 
able  or  more  widely  cited  and  approved,  it 
was  held,  quoting  the  language  of  the  court 
at  the  conclusion  of  its  opinion  on  page  384, 
17  Wall,  page  641,  21  L.  ed.:  "First.  That 
a  common  carrier  cannot  lawfully  stipulate 
for  exemption  from  responsibility  when  such 
exemption  is  not  just  and  reasonable  in 
the  eye  of  the  law.  Secondly.  That  it  is 
not  just  and  reasonable  in  the  eye  of  the 
law  for  a  common  carrier  to  stipulate  for 
exemption  from  responsibility  for  the  neg- 
ligence of  himself  or  his  servants.  Thirdly. 
That  these  rules  apply  both  to  carriers  of 
goods  and  carriers  of  passengers  for  hire, 
and  with  special  force  to  the  latter.  Fourth- 
ly. That  a  drover  traveling  on  a  pass,  such 
as  was  given  in  this  case,  for  the  purpose 
of  taking  care  of  his  stock  on  the  train,  is 
a  passenger  for  hire.  These  conclusions  de- 
cide the  present  case,  and  require  a  judg- 
ment of  affirmance.  We  purposely  abstain 
from  expressing  any  opinion  as  to  what 
would  have  been  the  result  of  our  judgment 
had  we  considered  the  plaintiff  a  free  pas- 
senger instead  of  a  passenger  for  hire."  The 
plaintiff  was  traveling  on  what  was  called 
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a  "drover's  pass,'*   which  expressly  stipu- 
lated that  the  acceptance  of  the  pass  was 
to  be  considered  a  waiver  of  all  claims  for 
damages  or  injuries  received  on  the  train. 
The  court  held  that,  while  the  pass  was 
professedly  gratuitous  on  its  face,  it  was 
in  fact  given  as  part  of  the  original  contract 
for  shipping  the  cattle.    The  case  is  treated 
as  a  carriage  for  hire,  but  the  reasoning  of 
the  opinion   clearly  applies   to  all  classes 
of   passengers.     Justice   Bradley,   speaking 
for  the  court,  says,  on  page  376,  17  Wall., 
page  639,  21  L.  ed. :     "It  is  argued  tiiat  a 
common  carrier,  by  entering  into  a  special 
contract  with  a  party  for  carrying  his  goods 
or  person  on  modified  terms,  drops  his  char- 
acter and  becomes  an  ordinary  bailee  for 
hire,  and  therefore  may  make  any  contract 
he  pleases.    That  is,  he  may  make  any  con- 
tract whatever,  because  he  is  an  ordinary 
bailee;    and  he   is  an  ordinary  bailee  be- 
cause he  has  made  the. contract.     We  are 
unable  to  see  the  soundness  of  this  reason- 
ing.    It  seems  to  us  more  accurate  to  say 
that  common  carriers  are  such  by  virtue  of 
their  occupation,  not  by  virtue  of  the  re- 
sponsibilities under  which  they  rest."  Again 
the  court  says,  on  page  377,  17  Wall.,  page 
639,  21  L.  ed.:    "In  regulating  the  public 
establishment  of  common  carriers,  the  great 
object  of  the  law  was  to  secure  the  utmost 
care  and  diligence  in  the  performance  of 
their  important  duties, — an  object  essential 
to  the  welfare  of  every  civilized  community. 
Hence  the  common-law  rule  which  charged 
the  common  carrier  as  an  insurer.     Why 
charge  him  as  such?     Plainly  for  the  pur- 
pose of  raising  the  most  stringent  motive 
for  the  exercise  of  carefulness  and  fidelity 
in  his  trust.     In  regard  to  passengers,  the 
highest  degree  of  carefulness  and  diligence 
is  expressly  exacted.     In  the  one  case  the 
securing  of  the  most  exact  diligence  and 
fidelity  underlies  the  law,  and  is  the  rea- 
son for  it;  in  the  other  it  is  directly  and 
absolutely   prescribed   by   the    law.      It   is 
obvious,  therefore,  that  if  a  carrier  stipu- 
late not  to  be  bound  to  the  exercise  of  care 
and  diligence,  but  to  be  at  liberty  to  in- 
dulge in  the  contrary,  he  seeks  to  put  ofiT 
the  essential  duties  of  his  employment.  And 
to  assert  that  he  may  do  so  seems  almost 
a  contradiction  in  terms."     And  again,  on 
page  381,   17   Wall.,  page  641,  21   L.  ed.: 
"Hence,   the   exemptions    referred  to  were 
deemed  reasonable  and  proper  to  be  allowed. 
But  the  proposition  to  allow  a  public  carrier 
to  abandon  altogether  his  obligations  to  the 
public,  and  to  stipulate  for  exemptions  that 
are  unreasonable  and  improper,  amounting 
to  an  abdication  of  the  essential  duties  of 
his  employment,  would  never  have  been  en- 
tertained by  the  sages  of  the  law."     The 
extent  to  which  this  case  has  been  cited  and 
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approved  will  be  shown  by  Teference  to  8 
Rose's  Notes   (U.  S.)   48. 

In  CHrcmd  Trunk  R.  Co.  v.  Stevens,  95  U. 
S.  655,  24  L.  ed.  585,  the  court  says,  on 
page  660,  95  U.  S.,  page  536,  24  L.  ed.: 
"Since,  therefore,  from  our  view  of  the  case, 
it  is  not  necessary  to  determine  what  would 
have  been  the  rights  of  the  parties  if  the 
plaintiff  had  been  a  free  or  gratuitous  pas- 
senger, we  rest  our  decision  upon  New  York 
C.  R.  Co.  V.  Lockwood,  17  Wall.  357,  21 
L,  ed.  627.  We  have  no  ^oubt  of  the  cor- 
rectness of  the  conclusion  reached  in  that 
case.  We  do  not  mean  to  imply,  however, 
that  we  should  have  come  to  a  different  con- 
clusion had  the  plaintiff  been  a  free  pas- 
senger instead  of  a  passenger  for  hire.  We 
are  aware  that  respectable  tribunals  have 
asserted  the  right  to  stipulate  for  exemption 
in  such  a  case,  and  it  is  often  asked,  with 
apparent  confidence,  'May  not  men  make 
their  own  contracts,  or,  in  other  words,  may 
not  a  man  do  what  he  will  with  his  own?' 
The  question,  at  first  sight,  seems  a  simple 
one.  But  there  is  a  question  lying  behind 
that:  'Can  a  man  call  that  absolutely  his 
own,  which  he  holds  as  a  great  public  trust, 
by  the  public  grant,  and  for  the  public  use 
as  well  as  his  own  profit?'  The  business  of 
the  common  carrier,  in  this  coimtry  at  least, 
is  emphatically  a  branch  of  the  public  serv- 
ice; and  the  conditions  on  which  that  pub- 
lic service  shall  be  performed  by  private 
enterprise  are  not  yet  entirely  settled." 

In  Florida  C.  rf  P.  R.  Co.  v.  8ulUv<m,  61 
L.  R.  A.  410,  57  C.  C.  A.  167,  120  Fed.  799, 
it  was  held  that  "riding  in  the  coach  set 
apart  for  colored  passengers,  contrary  to 
the  rules  of  the  carrier  and  provisions  of 
the  statute,  is  not  negligence  on  the  part 
of  a  white  person  which  will  prevent  a  re- 
covery for  his  death  through  the  negligence 
of  the  carrier,  although  he  would  not  have 
been  injured  had  he  not  been  in  that  coach." 

In  the  earlier  English  reports  the  doc- 
trine was  uniformly  held  that  an  action  to 
recover  damages  for  negligent  injury  by  a 
common  carrier  arose  from  a  breach  of  duty 
imposed  by  the  common  law,  and  needed 
no  contract  to  support  it.  In  course  of  time, 
by  some  unexplained  change  of  judicial  sen- 
timent, the  courts  began  to  recognize  stipu- 
lations for  release  of  liability,  until,  finally, 
common  carriers  were  practically  allowed  to 
absolve  themselves,  by  stipulation,  from  lia- 
bility for  all  negligence,  however  gross.  This 
led  to  the  passage  of  the  act  of  1854,  called 
the  "railway  and  canal  traffic  act,"  declar- 
ing that  railway  and  canal  companies  should 
be  liable  for  the  negligence  of  themselves 
or  their  servants,  notwithstanding  any  no- 
tice or  condition,  unless  the  judge  or  court 
trying  the  cause  should  adjudge  the  condi- 
tion just  and  reasonable.  The  practical 
67  L.  R.  A. 


effect  of  this  statute  was  to  bring  the  law 
1)ack  to  its  original  status.  However,  all 
the  cases  seem  to  hold  that  there  is  no  im- 
plied release  in  the  absence  of  written  stip- 
ulations or  fraudulent  concealment  of  mar 
terial  facts.  This  is  shown  by  the  follow- 
ing cases,  which  are  typical  of  others:  In 
BretJierton  v.  Wood,  3  Brod.  &.  B.  54  the 
court  says,  on  page  57:  "This  action  is  on 
the  case  against  a  common  carrier,  upon 
whom  a  duty  is  imposed  by  the  custom  of 
the  realm,  or,  in  other  words,  by  the  com- 
mon law,  to  carry  and  convey  their  goods 
or  passengers  safely  and  securely,  so  that, 
by  their  negligence  or  default,  no  injury  or 
damage  happen.  A  breach  of  this  duty  is 
a  breach  of  the  law,  and  for  this  breach  an 
action  lies,  founded  on  the  common  law, 
which  action  wants  not  the  aid  of  a  con- 
tract to  support  it." 

In  Marshall  v.  York,  N.  d  B.  R.  Co.  11 
C.  B.  655,  Jervis,  Ch.  J.,  says,  on  page  662: 
"But  upon  what  principle  does  the  action 
lie  at  the  suit  of  the  servant  for  his  person- 
al suffering?  Not  by.  reason  of  any  con- 
tract between  him  and  the  company,  but 
by  reason  of  a  duty  implied  by  law  to  carry 
him  safely."  In  the  same  case  Williams,  J., 
says,  on  page  663 :  "I  am  of  the  same  opin- 
ion. ...  It  seems  to  me  that  the  whole 
current  of  authorities,  beginning  with  Go- 
veii  V.  Radnidge,  3  East,  62,  and  ending 
with  Pozzi  V.  Skipion,  8  Ad.  &  El.  963,  es- 
tablishes that  an  action  of  this  sort  is,  in 
substance,  not  an  action  of  contract,  but 
an  action  of  tort  against  the  company  as 
carriers.  That  being  so,  the  question  is 
whether  it  was  necessary  to  allege  any  con- 
tract at  all  in  the  declaration.  The  ear- 
liest instance  I  find  of  an  action  of  this  sort 
is  in  Fitzherbcrt's  Natura  Brevium,  Writ 
de  Trespass  sur  le  Case,  where  it  is  said 
(94D) :  'If  a  smith  prick  my  horse  with 
a  nail,  etc.,  I  shall  have  my  action  upon  the 
case  against  him,  without  any  warranty  by 
the  smith  to  do  it  well,  for  it  is  the  duty  of 
every  artificer  to  exercise  his  art  rightly 
and  truly  as  he  ought.'  There  is  no  allu- 
sion there  to  any  contract.  That  being  so, 
it  seems  to  me  to  follow  that  the  allegation 
of  a  contract  in  a  case  of  this  kind  is  al- 
together unnecessary." 

In  Austin  v.  Great  Western  R.  Co.  (1867) 
L.  R.  2  Q.  B.  442,  it  was  held  that  a  child 
over  the  free  age  prescribed  by  statute,  and 
having  no  ticket,  and  no  fare  having  been 
asked  or  paid,  could  recover  for  injuries  re- 
ceived. Blackbujn,  J.,  concurring,  says,  on 
page  444:  "I  am  also  of  opinion  there 
should  be  no  rule.  I  think  that  what  wa« 
said  in  the  case  of  Marshall  v.  Yorkj  N.  d 
B.  R.  Co.  was  quite  correct.  It  was  there 
laid  down  that  the  right  which  a  passen- 
ger  by   railway   has   to   be   carried    safely 
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•does  not  depend  on  his  having  made  a  con- 
tract, but  that  the  fact  of  his  being  a  pas- 
senger casts  a  duty  on  the  company  to  carry 
liim  safely." 

A  large  number  of  authorities  could  be 
<dted  in  addition  to  those  above,  but  it  is 
needless  to  do  so.  We  have  already  quoted 
at  greater  length  than  we  should,  but  for 
the  fact  that  we  wished  to  show,  not  sim- 
ply the  decision  of  the  cases,  but  especially 
the  essential  principles  by  which  those  re- 
sults were  reached.  We  will  now  close  by 
imitations  from  the  leading  text-books. 

In  6  Am.  &.  £ng.  Enc.  Law,  2d  ed.  p. 
^07,  it  is  said:  "The  carrier  is  liable  to 
persons  whom  it  accepts  for  transportation 
over  its  line,  and  from  whom  it  demands 
no  fare,  to  the  same  extent  that  it  is  lia- 
ble to  passengers  who  pay  fare.  ...  A 
person  riding  on  a  free  pass  is  as  much  a 
passenger  as  if  he  were  paying  full  fare,  and 
if  the  pass  is  given  for  a  valuable  considera- 
tion he  is  a  passenger  for  hire.  .  .  . 
The  fact  that  the  carrier  is  prohibited  by 
law  from  issuing  free  passes  does  not  ren- 
-der  a  person  a  trespasser  who  travels  upon 
such  a  pass  unlawfully  issued  to  him.  If 
the  pass  is  unlawful,  the  conductor  should 
demand  the  regular  fare,  and  his  failure  to 
do  so  will  not  make  the  passenger  a  tres- 
passer, nor  destroy  his  right  as  a  passen- 
ger." 

In  6  Cyc.  Law  &  Proc.  644,  it  is  said  that, 
"while  it  is  no  doubt  true,  as  indicated  in 
the  definition,  that  public  carriers  of  passen- 
gers are  those  who  carry  passengers  for  hire, 
there  is  not  in  the  case  of  carriers  of 
passengers  a  distinction  as  to  liability  be- 
tween passengers  carried  for  compensation 
and  those  carried  gratuitously,  analogous  to 
that  recognized  as  to  carriers  of  goods  be- 
tween cases  where  goods  are  carried  for 
compensation  and  those  where  they  are  car- 
ried free.  One  who  is  accepted  for  trans- 
portation as  a  passenger,  without  any  com- 
pensation to  be  rendered,  is  nevertheless 
entitled  to  all  the  care  and  protection  which 
the  carrier  is  under  obligation  to  furnish 
to  paying  passengers." 

In  Lawson  on  Contracts  it  is  said,  in  § 
335:  "A  carrier  of  a  passenger  who  has 
paid  a  consideration  for  his  passage  can- 
not exempt  himself  from  liability  for  dam- 
ages caused  by  his  own  negligence,  or  that 
of  his  servants,  by  any  contract  which  he 
may  have  induced  his  customer  to  approve. 
Such  a  contract  is  void  as  against  the  policy 
of  the  law,  even  though  the  passenger  is  a 
gratuitous  one,  riding  free  and  paying  no 
fare." 

In  2  Beach,  Modem  Law  of  Contracts,  it 
is  said,  in  f  1502:  'The  weight  of  author- 
ity in  this  country  favors  the  rule  that  a 
common  carrier  cannot  lawfully  stipulate 
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for  exemption  from  responsibility  when  such 
exemption  is  not  just  and  reasonable  in  the 
eye  of  the  law,  and  that  it  is  not  just  and 
reasonable  in  the  eye  of  the  law  for  a  com- 
mon carrier  to  stipulate  for  exemption  from 
responsibility  for  the  negligence  of  himself 
or  his  servants." 

In  Fetter  on  Carriers  of  Passengers,  §  220, 
it  is  said:  *'It  is  now  well  settled  that  a 
carrier,  by  its  acceptance  of  a  passenger  as 
a  passenger,  comes  imder  an  obligation  to 
take  due  and  reasonable  care  for  his  safety, 
which  obligation  arises  by  implication  of 
law,  and  independent  of  contract,  so  that  it 
may  exist  though  the  contract  of  carriage 
is  illegal,  or  though  there  is  no  express  con- 
tract of  carriage.  Hence  the  fact  that  a 
contract  of  carriage  is  entered  into  on  Sun- 
day, and  that  plaintiff,  when  injured,  was 
traveling  on  Sunday,  in  violation  of  a  stat- 
ute, does  not  preclude  him  from  maintain- 
ing an  action  against  the  carrier  for  the  in- 
juries. In  the  language  of  the  New  York 
court  of  appeals:  'It  is  certainly  a  start- 
ling proposition  that  the  thousands  and 
tens  of  thousands  of  persons  who  travel  on 
business  or  for  pleasure  on  Sunday,  upon 
railroads  and  steam  and  ferry  boats  in  this 
state,  are  at  the  mercy  of  incompetent  or 
careless  engineers  and  servants,  and  that 
there  is  no  remedy  for  loss  of  life  or  limb 
resulting  from  this  negligence.'" 

In  Bishop  on  Noncontract  Law,  f  1074, 
it  is  said:  "Such,  therefore,  is  both  the 
policy  of  the  law  and  the  law  itself,  in  the 
highest  sense  fundamental  and  unyielding. 
The  result  of  which  is  that,  in  just  legal 
reason,  it  will  under  no  circumstances  be 
competent  for  a  railroad  or  other  common 
carrier,  whether  of  goods  or  passengers,  to 
cast  off  this  responsibility  by  any  resort  to 
a  by-law,  to  a  usage,  or  even  to  an  express 
contract  with  the  party.  Particularly  in 
the  carriage  of  passengers,  if  the  road  could 
by  contract  exempt  itself  from  responsibil- 
ity for  its  own  negligence,  its  next  step 
would  be  to  refuse  all  passengers  who  would 
not  enter  into  the  contract;  thereupon  the 
railroad  corporations,  freed  from  the  only 
motive  to  carefulness  which  they  could  ap- 
preciate, the  danger  of  being  mulcted  in 
damages,  would  conduct  their  business  with 
a  recklessness  rendering  travel  a  horror  to 
every  person  not  permitted  to  remain  at 
home."     See  also  §   1076. 

In  Cooley  on  Torts,  on  page  826,  *685,  it 
is  said:  "Carriers  of  passengers,  it  is  also 
held,  cannot  relieve  themselves  from  the  ob- 
ligation to  observe  ordinary  care  by  any 
contract  whatsoever,  even  in  the  case  of 
'drovers'  passes',  which  are  given  without 
charge  to  those  who  accompany  consign- 
ments of  cattle,  or  in  cases  where  free  pas- 
sage is  given  as  mere  matter  of  courtesy 
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-or  favor."  The  learned  author  then  pro- 
-ceeds  to  say  that,  while  there  are  certain 
•exceptions  permitted  in  two  states,  ''the 
weight  of  authority  is  most  distinctly  the 
other  way,  both  in  this  country  and  in 
England;"  that  is,  in  favor  of  the  rule  as 
■above  stated. 

In  Hutchinson  on  Carriers  it  is  said,  in 
%  566:  "It  is  enough  that  the  person  is 
being  lawfully  carried  as  a  passenger,  to  en- 
title him  to  all  the  care  which  the  law  re- 
•quires  of  the  passenger  carrier;  and  the 
same  vigilance  and  circumspection  must  be 
•exercised  to  guard  him  against  injury  when 
he  is  carried  gratuitously,  as  upon  what  is 
known  as  a  free  pass,  or  by  the  carrier's  in- 
vitation, as  when  he  pays  the  usual  fare." 
tSee  also  §§  566  and  567. 

In  Wharton's  Law  of  Negligence  it  is 
said,  in  §  355:  "Is  a  free  passenger  to  be 
placed  in  a  different  position,  so  far  as  oon- 
<;erns  his  rights  to  protection  from  neglect, 
from  a  pay  passenger?  This  question,  also, 
was  at  one  time  answered  in  the  affirmative, 
the  courts  being  led  astray  by  the  mis- 
taken view  of  mandates  which  will  be  here- 
after pointed  out.  But  there  is  now  an  al- 
most uniform  acquiescence  in  the  true  view 
that  a  person  who  imdertakes  to  do  a  serv- 
ice for  another  is  liable  to  such  other  per- 
son for  want  of  due  care  and  attention — 
the  diligentia  of  the  bonus  et  diligens  pater- 
familias— in  the  performance  of  the  serv- 
ice, even  though  there  is  no  consideration 
for  such  undertaking.  Or,  as  the  question  is 
elsewhere  put,  the  confidence  accepted  is  an 
adequate  consideration  to  support  the  duty. 
Eminentlv  is  this  the  case  with  what  are 
called  'free'  passengers  on  the  great  lines 
of  common  carriage.  As  has  been  already 
observed,  there  is,  in  such  cases,  not  merely 
confidence  tendered  and  accepted,  but  some 
sort  of  business  consideration,  though  this 
be  a  mere  courteous  interchange  of  accom- 
modations. For  these  and  other  reasons  no- 
ticed under  the  last  head,  the  carrier  is 
bound  to  exhibit  the  same  diligence  and 
skill  towards  passengers  of  this  class  as  he 
is  to  passengers  who  pay  money  for  their 
tickets."  Again,  the  same  author  says,  in  § 
354:  "But  if  a  trespasser  take  his  seat 
openly  in  a  carriage,  in  the  place  assigned 
to  passengers  generally,  there  is  no  reason 
why  a  different  standard  of  care  should  be 
applicable  to  him  than  is  applicable  to 
other  passengers.  Waiving  for  the  present 
the  point  elsewhere  discussed,  that  even  a 
trespasser,  supposing  him  to  continue  such, 
is  not  withdrawn  from  the  protection  of 
that  law  which  requires  that  no  man  shall 
n^ligently  injure  another,  the  carrier,  if 
he  permits  such  trespasser  to  continue  in 
the  carriage,  cannot  regard  him,  after  such 


has  a  right  to  expel  the  trespasser  at  once 
from  the  carriage.  If  the  carrier  omits  to 
do  this,  and  if  the  person  in  question  re- 
mains voluntarily  with  the  carrier's  as- 
sent, then  the  trespass  passes  into  a  quan- 
tum meruit  contract  of  carriage.  On  the 
one  side,  the  person  so  entering  the  carriage 
is  boimd  to  the  carrier  for  reasonable  pay 
for  the  carriage.  On  the  other  side,  the 
carrier  is  bound,  from  the  time  he  assents 
thus  to  carry  such  person,  to  exercise  to- 
wards him  the  diligence,  prudence,  and  skill 
of  a  good  carrier  in  that  particular  kind  of 
transport;  in  other  words,  the  particular 
kind  of  diligence,  prudence,  and  skill  which 
the  carrier  is  bound  to  exercise  towards 
all  other  passengers." 

In  Watson  on  Damages  'for  Personal  In- 
juries it  is  said,  in  §  230,  p.  279:  "At 
the  outset  it  may  be  stated,  as  a  general 
rule,  that  the  mere  fact  that  the  plaintiff, 
at  the  time  of  the  injuries  received,  is  en- 
gaged in  the  commission  of  an  unlawful 
act,  is  not  sufficient  to  relieve  the  author  of 
the  wrong  of  liability  in  damages  therefor. 
'The  question  how  far  a  person  can  defend 
an  otherwise  indefensible  act,'  it  has  been 
said,  'by  showing  a  criminal  or  imlawful 
act  on  the  part  of  the  party  injured,  has 
of  late  years  been  fully  discussed  in  the 
courts  of  this  country  and  England.  The 
result,  generally  reached,  is  that  no  man 
can  set  up  a  public  or  private  wrong  com- 
mitted by  another  as  an  excuse  for  a  wilful, 
or  unnecessary,  or  even  negligent  injury  to 
him  or  his  property.  This  principle  is  de- 
fended on  the  grounds  of  morality  and  law, 
and  it  reaches  and  determines  a  great  va- 
riety of  cases.'"  The  same  author  further 
says,  in  §  238 :  "The  liability  of  the  own- 
ers of  a  steamboat  for  injuries  to  a  pas- 
senger is  not  affected  by  the  fact  that  the 
person  injured  was,  at  the  time  the  inju- 
ries were  received,  engaged  in  an  excursion 
with  other  passengers  upon  defendants' 
steamboat  in  violation  of  the  Sunday  law. 
One  traveling  on  Simday  in  violation  of  a 
statute  prohibiting  is  not,  by  reason  there- 
of, without  the  protection  of  the  law.  The 
carrier  owes  him  the  same  duty  as  if  he 
were  lawfully  traveling,  and  is  liable  in 
damages  for  personal  injuries  resulting 
from  a  failure  to  perform  it."  In  §  231  the 
author  adopts  the  language  of  an  able  and 
elaborate  opinion  by  Dixon,  Ch.  J.,  in  But- 
ton V.  Wauwatosa,  29  Wis.  27,  9  Am.  Rep. 
534,  as  follows:  "Himself  guilty  of  a 
wrong,  not  dependent  on  nor  caused  by  that 
charged  against  the  plaintiff,  but  arising 
from  his  own  voluntary  act  or  his  neg- 
lect, the  defendant  cannot  assume  the  cham- 
pionship of  public  rights,  nor  to  prosecute 
the  plaintiff  as  an  offender  against  the  laws 


permission,   as   a   trespasser.     The   carrier    of  the  state,  and  thus  to  impose  upon  him 
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a  penalty  many  times  greater  than  what 
those  laws  prescribed.  Neither  justice  nor 
sound  morals  require  this,  and  it  seems  con- 
trary to  the  dictates  of  both  that  such  a 
defense  should  be  allowed  to  prevail.  It 
would  extend  the  maxim,  Ea  turpi  oauaa 
non  oritur  (ictio,  beyond  the  scope  of  its 
legitimate  application,  and  violate  the  max- 
im equally  binding  and  wholesome,  and 
more  extensive  in  its  operation,  that  no 
man  shall  be  permitted  to  take  advantage 
of  his  own  wrong.  To  take  advantage  of 
his  own  wrong,  and  to  visit  unmerited  and 
over  rigorous  punishment  upon  the  plain- 
tiff, constitute  the  sole  motive  for  such  de- 
fense on  the  part  of  the  person  making  it." 

In  3  Thompson's  Law  of  Negligence,  § 
3326,  it  is  said:  "It  is  thoroughly  settled 
in  the  American  law  that  a  oonunon  carrier 
of  passengers  cannot,  by  a  contract  with  one 
who  is  a  passenger  for  hire,  relieve  himself 
from  liability  for  damages  caused  by  the 
negligence  of  himself  or  his  servants."  The 
same  author  says,  in  §  3328:  "The  princi- 
ple is  well  settled  that  a  carrier  owes  the 
same  duty  of  protection  to  a  simply  gratui- 
tous passenger  as  to  a  passenger  for  hire." 

In  Buswell  on  Law  of  Personal  Injuries 
the  author,  in  laying  down  the  rule  that  a 
breach  of  public  duty  is  the  foundation  of 
the  action  for  personal  injuries,  says,  in  § 
3:  "The  custom  of  the  realm  of  England, 
long  made  a  part  of  the  common  law,  im- 
poses upon  common  carriers  of  passengers 
certain  public  duties  in  respect  of  such  pas- 
sengers, for  a  breach  of  which  a  passenger 
injured  may  have  his  remedy  by  an  action 
of  tort."  Again,  the  author  says,  in  §  116: 
"In  the  United  States  the  weight  of  author- 
ity is  in  favor  of  the  rule  that,  as  to  pas- 
sengers for  hire,  the  stipulation  by  a  com- 
mon carrier  that  he  will  not  be  liable  for 
damages  in  case  of  injury  to  the  passen- 
ger will  not  relieve  him  from  responsibility 
for  the  results  of  the  negligence  of  himself 
and  his  servants."  Again,  the  same  author 
says,  in  §  117:  "If  a  common  carrier  accepts 
a  person  as  passenger,  there  being  no  con- 
tract to  relieve  the  carrier  from  the  legal 
consequences  of  his  negligence  in  the  case 
of  accident,  it  is  held  generally,  in  the 
United  States,  that  the  carrier  remains  lia- 
ble for  such  negligence,  although  the  plain- 
tiff was  to  be  transported  gratuitously.  For, 
having  admitted  the  plaintiff  to  the  rights 
of  a  passenger,  the  defendant  is  not  permit- 
ted to  deny  that  he  owes  to  him  the  duty 
which,  as  carrying  on  a  public  employment, 
he  owes  to  all  his  passengers." 

In  2  Parsons  on  Contracts  the  author, 
after  referring  to  various  authorities,  says, 
on  page  222  [9th  ed.] :  "Whether  a  common 
carrier  is  liable  to  a  passenger  to  whom  he 
has  given  passage,  and  from  whom  he  has 
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therefore  no  right  to  demand  fare,  is  not 
so  certain;  but  he  would  certainly  be  liable 
for  gross  negligence,  and  probably  liable  for 
any  negligence.  He  is  certainly  not  excused 
by  mere  nonpayment,  unless  payment  has 
been  demanded  and  refused."  In  note  "x" 
it  is  said:  "It  is  now  quite  generally  held 
that  for  negligence  there  is  the  same  liabil- 
ity to  persons  riding  on  free  passes  as  to 
those  who  pay  full  fare." 

In  2  Wood  on  Railroads  [Minor's  ed.] 
it  is  said,  on  page  1207:  "In  all  cases 
where  the  company  is  required  by  law  to 
carry  a  person  free,  or  where  he  is  riding 
free  by  the  consent  of  the  company  fairly 
obtained,  he  is  a  passenger,  and  entitled  to 
all  rights  and  privileges  as  such.  In  the 
case  of  a  free  pass  the  carrier  is  under  the 
same  obligations  as  to  care  and  vigilance  as 
he  is  to  a  passenger  for  hire,  and  as  to 
passengers  to  whom  passes  are  given  which 
are  predicated  upon  any  consideration  he 
cannot  absolve  himself  from  liability  for 
injuries  resulting  from  gross  negligence  by 
any  notice  to  that  effect  printed  upon  the 
pass,  as  such  conditions  are  against  the 
policy  of  the  law.  It  has  been  held,  how- 
ever, that,  when  tickets  or  passes  are  purely 
gratuitous,  the  person  receiving  may  by  spe- 
cial agreement  assume  all  risks  of  the  jour- 
ney incident  to  the  mere  negligence  of  the 
company." 

In  Whitaker's  Smith  on  Negligence,  whOe 
the  text  does  not  seem  to  treat  the  subject, 
there  are  full  notes  on  page  300  showing 
that  the  rule  is  that  a  common  carrier 
"must  exercise  the  same  care  and  attention 
in  the  transportation  of  gratuitous  passen- 
gers as  of  those  who  have  paid  their  fares, 
and  is  liable  to  the  same  extent  for  negli- 
gence." 

These  authorities  tend  to  show  that  tiiis 
rule  is  generally  held  even  in  the  face  of  ex- 
press stipulations  of  exemption,  and  uni- 
versally so  in  the  absence  of  such  stipula- 
tions. 

In  4  Elliott  on  Railroads  it  is  said,  In  § 
1497:  "The  rule,  supported  by  the  weight 
of  authority,  is  that  a  common  carrier  can- 
not by  any  kind  of  a  contract  exempt  it- 
self from  liability  as  such  for  loss  or  in- 
jury occasioned  by  its  own  negligence  or 
that  of  its  servants.  This  rule  'rests  upon 
considerations  of  public  policy  and  upon  the 
fact  that  to  allow  the  carrier  to  absolve 
himself  from  the  duty  of  exercising  care  and 
fidelity  is  inconsistent  with  the  very  na- 
ture of  his  undertaking.'  The  employment 
of  a  common  carrier  is  a  public  one,  and 
the  fimdamental  principle  upon  which  the 
law  of  common  carriers  was  established  was 
to  secure  the  utmost  care  and  diligence  in 
the  performance  of  their  duties.  For  this 
reason  they  are  held  to  the  extraordinary 
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liability  cf  insurers.  To  permit  them  to 
contract  against  liability  for  their  own  neg- 
ligence or  that  of  their  servants  would  be 
contrary  to  the  whole  spirit  and  policy  of 
the  law  governing  common  carriers,  and 
"would,  in  effect,  authorize  them  to  abandon 
the  most  essential  duties  of  their  employ- 
ment. When  we  also  consider  that  the  par- 
ties do  not  stand  upon  an  equal  footing,  and 
that  railroad  companies  are  given  many  spe- 
cial privileges  as  corporations  for  the  very 
reason  that  they  have  ^uch  duties  to  per- 
form for  the  public,  there  can  be  no  doubt 
of  the  justice  of  this  rule,  especially  as 
applied  to  such  corporations."  The  same 
author  says,  in  §  1578:  ''We  think  it  is 
safe  to  say  that  the  general  rule  is  that 
every  one  on  the  passenger  trains  of  a  rail- 
road company,  and  there  for  the  purpose  of 
carriage,  with  the  consent,  express  or  im- 
plied, of  the  company,  is  presumptively  a 
passenger.  .  .  .  Persons  who  pay  a  con- 
sideration for  passage,  no  matter  in  what 
form,  are  generally  regarded  as  passengers." 
And  again,  in  S  1604,  he  says:  "The  gen- 
eral rule  is  that  a  person  riding  on  a  rail- 
way train  on  a  free  pass,  the  possession  of 
whidi  was  lawfully  and  rightfully  obtained, 
is  a  passenger.  The  possession  of  the  pass 
must  be  lawful,  for,  if  it  was  obtained  by 
fraud  or  the  wrong  of  the  person  attempting 
to  use  it,  he  is  not  a  passenger,  and  the 
carrier  owes  him  no  duty  as  such."  And 
again,  in  §  1606,  he  says:  "But  where  the 
person  riding  on  a  pass  is  regarded  as  a 
passenger,  the  carrier  usually  owes  to  him 
the  same  degree  of  care  that  it  owes  to  a 
passenger  paying  full  fare."  Again  he  says, 
in  §  1608:  "Passes  usually  contain  a  stipu- 
lation which  in  terms  exempts  the  carrier 
from  liability  for  negligence.  As  to  the 
validity  of  such  stipulations  the  authori- 
ties are  not  agreed,  some  holding  that  they 
are  valid  and  binding  upon  the  persons 
using  the  pass,  others  that  they  are  not.  In 
the  majority  of  the  states  the  courts  hold 
that  such  a  stipulation  is  void  and  not  bind- 
ing upon  the  person  using  the  pass,  and 
that  the  carrier  is  liable  for  injuries  negli- 
gently inflicted  upon  a  person  using  a  pass 
containing  such  a  stipulation."  Again  he 
says,  in  §  1009:  "The  relation  which  the 
person  using  the  pass  bears  to  the  railroad 
company  is  also  an  important  element  in 
determining  the  liability.  If  he  is  regard- 
ed as  a  passenger,  then  the  company  is 
bound  to  use  'the  highest  practical  degree 
of  care,'  and  for  a  failure  to  use  such  care 
it  will  be  liable  for  all  injuries  approxi- 
mately caused  thereby.  But  where  the  per- 
son using  the  pass  is  an  employee,  then  the 
carrier  will  only  be  liable  for  such  injuries 
as  result  from  negligence  in  failing  to  per- 
form the  duties  owing  to  such  employees. 
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.  .  .  The  general  rule  is  that,  where  the 
holder  of  the  pass  is  to  be  regarded  as  a 
passenger,  any  act  of  negligence  may  give 
a  right  of  action." 

We  cannot  better  close  these  citations 
than  by  the  following  clear  and  terse  state- 
ment of  the  principles  from  2  Shearman  & 
Redfield  on  Negligence,  which  is  fully  sus- 
tained by  the  authorities  we  have  examined. 
The  eminent  authors  say,  in  §  491:  "It 
is  well  settled  that,  in  the  absence  of  a  spe- 
cial contract,  a  passenger  traveling  gratui- 
tously has  a  perfect  right  of  action  for  in- 
juries suffered  by  him  through  the  carrier's 
negligence.  The  fact  that  a  traveler  who 
ought  to  pay  has  not  paid,  and  does  not  in- 
tend to  pay,  his  fare  does  not,  in  the  ab- 
sence of  actual  fraud,  deprive  him  of  redress 
for  injuries.  There  is  no  practical  differ- 
ence between  the  degree  of  care  which  a 
free  passenger  has  the  right  to  claim,  and 
that  to  which  a  paying  passenger  is  enti- 
tled." 

To  our  minds  these  authorities,  taken  in 
connection  with  the  cases  cited  in  them, 
are  conclusive  of  the  question  before  us. 
The  greater  weight  of  authority  is  decid- 
edly in  favor  of  the  doctrine  that  a  com- 
mon carrier  cannot  in  any  event  stipulate 
against  its  own  negligence,  including  that 
of  its  servants,  while  it  is  overwhelming  to 
the  effect  that,  in  the  absence  of  such  stipu- 
lations, it  owes  to  a  gratuitous  passenger 
the  same  degree  of  care  that  it  does  to 
those  that  pay.  In  the  case  at  bar  the 
plaintiff  appears  to  have  been  a  bona  fide 
passenger,  and  was  so  recognized  by  the 
conductor  in  charge  of  the  train.  Both  are 
conclusively  presumed  to  have  known  that 
the  contract  for  a  pass  was  illegal  and 
void,  but  there  is  no  evidence  that  either 
acted  in  fraud  or  bad  faith.  There  is  evi- 
dence that  the  plaintiff  gave  some  considera- 
tion, although  legally  inadequate;  but  in 
any  event  the  worst  position  in  which  he 
can  be  placed  is  that  of  simply  a  gratuitous 
passenger.  There  were  no  existing  stipula- 
tions of  exemption  between  him  and  the 
defendant.  None  had  ever  existed,  except 
the  conditions  on  the  back  of  the  pass.  These 
conditions  can  have  no  effect,  because,  in 
the  first  place,  the  pass  had  expired,  and, 
secondly,  had  no  legal  existence  before  its 
expiration.  A  condition,  like  the  leaf  on 
a  tree,  must  be  attached  to  something  from 
which  it  can  draw  its  life  and  strength.  By 
practically  all  the  authorities,  in  the  ab- 
sence of  such  express  conditions,  the  plain- 
tiff is  held  entitled  to  recover.  What  would 
have  been  the  legal  effect  of  such  conditions 
if  they  existed  is  not  strictly  before  us.  We 
have  shown  that  the  decided  weight  of  au- 
thority is  against  their  validity,  but  we  did 
so  to  show  that,  if  the  liability  of  a  com- 
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men  carrier  to  a  gratuitous  passenger  could 
not  be  waived  by  an  express  stipulation,  it 
certainly  existed  in  the  absence  of  any  such 
stipulation.  Even  those  courts  that  hold 
it  may  be  waived,  necessarily  admit  its  ex- 
istence in  the  absence  of  waiver.  If  it  ex- 
ists in  the  absence  of  contract,  and  cannot 
be  waived  by  contract,  it  must  necessarily 
owe  its  existence  to  the  policy  of  the  law. 

It  is  contended  in  behalf  of  the  defendant 
that  there  was  error  in  the  court  below  re- 
fusing to  charge  **that  there  is  no  evidence 
to  support  the  plaintiff's  allegation  [in  the 
complaint]  that  he  was  traveling  on  the  de- 
fendant's road,  on  the  occasion  complained 
of,  as  a  passenger  for  hire  or  compensation." 
We  see  no  error  in  its  refusal,  as,  in  our 
view  of  the  case,  it  was  immaterial. 

The  defendant  also  contends  that  its  ex- 
ception to  the  following  charge  of  the  court 
should  be  sustained,  to  wit:  "If,  when  the 
plaintiff  was  called  on  for  his  fare,  he  pro- 
duced to  the  conductor  the  pass  which  had 
been  exhibited  in  evidence,  and  the  con- 
ductor accepted  it,  the  plaintiff  was  a  pas- 
senger on  the  train."  We  think  that  what- 
ever error  may  be  found  in  this  instruction 
is  harmless.  The  pass  was  in  legal  effect  a 
blank  piece  of  paper.  It  had  expired  by  its 
own  limitation,  if  that  can  be  said  to  have 
expired  which  ha«  never  legally  existed.  Its 
only  effect  could  have  been  to  convince  the 
conductor  of  the  truthfulness  of  the  plain- 
tiff's statement  that  he  had  a  contract  with 
Uie  company  under  which  he  was  entitled  to 
ride  free.  T)ie  result  seems  to  have  been  his 
acceptance  as  a  passenger  by  the  conductor, 
who,  being  in  control  of  the  train,  is  in  the 
very  nature  of  things  the  only  officer  or  serv- 
ant of  the  company  who  can  accept  a  pas- 
senger. He  is  charged  with  that  duty  by 
the  defendant,  who  must  therefore  abide 
the  consequences  of  his  act,  especially  as 
there  is  no  evidence  of  fraud  or  deception 
on  the  part  of  the  plaintiff.  The  evidence 
tends  to  prove  that  the  plaintiff  was  on  the 
train  as  a  bona  fide  passenger  under  an 
agreement  for  so-called  "free  transporta- 
tion," but  ready  to  pay  his  fare  if  demand- 
ed. The  fact  that  the  previous  contract 
was  illegal,  and  no  fare  was  either  demand- 
ed or  paid,  can  have  no  further  effect  than 
to  reduce  the  plaintiff  to  the  condition  of  a 
merely  gratuitous  passenger,  having  no 
binding  contract,  and  therefore  subject  to 
no  limitations  of  liability.  As  such  we 
now  think  he  was  entitled  to  recover.  The 
petition  to  rehear  is  allowed  and  the  judg- 
ment below  affirmed. 

Clark,  Ch.  J.,  dissenting: 

This  is  a  petition  to  rehear  this  cause  and 
reverse  our  opinion  filed  therein.  132  N. 
C.  510,  95  Am.  St.  Rep.  641,  44  S.  E.  34. 
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That  opinion  is  itself  a  precedent,  and  to 
be  set  aside,  like  any  other  precedent,  only 
upon  good  cause  shown.  We  have  had  the 
benefit  of  full  and  able  argument  upon  both 
hearings,  and  diligent  re-examination  of  the 
arginnent  and  the  authorities  shows  that 
our  former  d(»ciaion  is  in  accord  with  our 
own  precedents  and  tho.'e  to  be  found  else- 
where. 

The  complaint  alleges  that  on  6th  April, 
1900,  "the  plaintiff,  being  a  passenger  on 
said  defendant  road,"  was  injured  by  the 
derailment  of  the  car  in  which  he  was  rid- 
ing, caused  by  the  negligent  construction 
of  the  roadbed  and  the  negligent  failure  of 
the  defendant  to  provide  sufficient  crew  for 
said  train,  and  its  negligent  failure  to  use 
such  air  brakes  and  other  machinery  as  were 
necessary  to  the  safe  and  proper  operation 
of  said  road.  Tliere  is  no  allegation  of  wil- 
ful and  wanton  injury,  nor  proof  of  such. 
The  complaint  alleges  that  "the  plaintiff 
was  a  passenger  on  said  railroad  for  com- 
pensation, .  .  .  the  defendant  having 
contracted  and  agreed  to  carry  the  plaintiff 
between  said  stations  for  a  valuable  consid- 
eration," and  for  a  negligent  broach  of  such 
contract  of  safe  carriage  this  action  is 
brought. 

The  plaintiff  testified  that  he  was  editor 
of  a  newspaper ;  that  when  called  on  by  the 
conductor  for  his  fare  he  told  him  he  had  a 
pass  for  1899,  and  showed  it  to  him;  tha* 
in  1899  he  had  made  a  contract  with  the  de- 
fendant to  publish  its  time-table  in  his  pa- 
per as  consideration  for  the  pass,  and  the 
defendant  had  agreed  to  continue  the  con- 
tract and  renew  the  contract;  that  he  told 
the  conductor  he  would  pay  the  regular  fare 
if  he  wanted  it,  but  the  conductor  accepted 
his  statement  and  took  him  as  a  passenger 
without  payment  of  fare  or  ticket,  on  the 
strength  of  the  alleged  renewal  by  the  com- 
pany of  the  contract  of  1899.  Such  con- 
tract was  illegal,  and  is  forbidden,  under 
the  authority  of  the  lawmaking  power  in 
this  state,  under  a  penalty  of  "not  less  than 
$1,000  nor  more  than  $5,000"  against  the 
company,  and,  this  not  being  a  valid  but  an 
illegal  transaction,  the  plaintiff  cannot  be 
acoessor^^  to  and  participate  in  such  act 
and  then  ask  a  court  of  justice  to  give  him 
damages  for  the  defendant's  negligence  in 
executing  such   illicit  arrangement. 

The  general  assembly  has  declared  that 
public  policy  forbids  discrimination  in  the 
exercise  of  their  quasi  public  duties  by 
common  carriers,  and,  as  was  said  by  us  in 
this  case.  132  N.  C,  at  page  512,  95  Am.  St. 
Rep.  page  643,  44  S.  E.  page  35,  "nothing 
could  be  more  clearly  a  discrimination  than 
the  ground  upon  which  the  plaintiff  asked 
for  and  received  free  passage  on  this  occa- 
sion, to  wit,  thnt  for  the  year  previous  he 
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had  advertised  the  schedule  of  the  defendant 
company  in  his  paper,  and  had  received 
therefor  a  free  pass  over  its  line  for  the 
previous  year,  and  that  this  contract  had 
been  renewed  for  the  year  then  current.  It 
does  not  appear  what  was  the  value  of  the 
advertising  done,  charging  for  the  space  at 
the  same  rates  as  would  be  charged  others, 
but,  let  it  be  what  it  may,  it  could  not 
amount  exactly,  'neither  more  nor  less,'  to 
the  value  of  a  free  pass  to  travel  ad  libiiufn 
an  unstipulated  number  of  miles  over  the 
defendant's  road.  Besides,  it  was  an  ille- 
gal  discrimination  to  sell  the  plaintiff  trans- 
portation on  credit  and  not  payable  in 
money."  We  need  not  repeat  the  diiscussion 
and  construction  of  this  statute  as  laid 
down  in  the  able  and  exhaustive  opinion  of 
Mr.  Justice  Montgomery  in  State  v.  South- 
em  R.  Co,  122  N.  C.  1052,  41  L.  R.  A.  246, 
30  S.  E.  133,  and  in  the  very  able  opinion 
of  Mr.  Justice  Douglas  in  that  case,  in 
which  he  referred  to  evidence  of  $250,000 
of  free  transportation  being  given  away 
annually  in  this  state,  the  cost  of  which  was 
necessarily  considered  in  fixing  the  rates 
charged  the  unprivileged  many.  That  opin- 
ion and  subsequent  ones  have  been  long 
published,  and  the  legislature  has  not  seen 
fit  to  change  the  statute  by  making  editors 
**a  privileged  class,"  who  can  ride  free  or  on 
credit,  with  rates  unknown,  and  thus  have 
the  cost  of  their  transportation  added  to 
the  price  of  transportation  charged  the  pub- 
lic at  large.  One  ground  for  this  legislation 
is  that  discrimination  in  rates  gives  these 
corporations  improper  weight  and  influence, 
and  this  applies  with  as  much  force  at  least 
to  discriminations  and  favors  to  editors  as 
to  others.  The  court  in  Greenleaf  v. 
Peoples  Bank,  133  N.  C.  292,  63  L.  R.  A. 
499,  98  Am.  St.  Rep.  709,  45  S.  E.  638,  held 
that  lawyers  and  judges  were  not  a  privi- 
leged class,  and  we  cannot  hold  that  editors 
are,  unless  the  general  assembly  shall  give 
them  special  privileges  as  to  free  or  reduced 
transportation  which  is  forbidden  to  the 
public  generally. 

Either  (1)  the  plaintiff,  having  produced 
no  ticket,  nor  paying  cash  for  his  transpor- 
tation, was  on  the  train  without  authority 
of  any  contract,  in  which  case,  by  all  the  au- 
thorities, he  was  entitled  to  what  is  known 
as  "ordinary  care,"  and  hence  can  recover 
no  damages  imless  there  was  wilful  and 
wanton  injury  (which  in  This  case  is  neith- 
er alleged  nor  shown)  {Pierce  v.  'North 
Carolina  R.  Co.  124  N.  C.  83,  44  L.  R.  A. 
316,  32  S.  E.  399;  CooA;  v.  Southern  R.  Co. 
128  N.  C.  333,  38  S.  E.  926;  Lewis  v.  Nor- 
folk  d  W,  R.  Co,  132  N.  C.  382,  43  S.  E. 
019 ;  Higley  v.  Gilmer,  3  Mont.  90,  36  Am. 
Rep.  450;  Hendryx  v.  Kansas  City,  Ft.  8. 
d  G.  R.  Co.  45  Kan.  at  page  379,  25  Pac. 
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893,  and  cases  there  oitul;  Richmond  d  D. 
R.  Co.  V.  Bumsed,  70  Miss.  437,  36  Am.  St. 
Rep.  656,  12  So.  968;  Chicago,  B.  d  Q.  R.  Co. 
V.  Mehlsaok,  131  111.  61,  19  Am.  St.  Rep.  17, 
22  N.  E.  812;  Reary  v.  Louisville,  N.  O.  d 
T.  R.  Co,  40  Ia.  Ann.  32,  8  Am.  St.  Rep. 
497,  3  So.  390;  Illinois  C,  R,  Co.  v.  Mecham, 
91  Tenn.  428,  19  S.  W.  232;  Whitehead  v. 
St.  Louis,  I.  M.  d  B,  R.  Co.  99  Mo.  263,  6 
L.  R.  A.  409,  11  S.  W.  761),— for  neither 
the  conductor  nor  the  company  could  give 
legal  assent  to  his  riding  contrary  to  law, 
without  payment  of  fare,  and  his  condition 
was  that  of  a  trespasser, — not  being  a  pas- 
senger; or  (2)  the  plaintiff,  as  he  alleges  in 
his  complaint,  sues  for  injuries  sustained  by 
breach  of  the  contract  of  safe  carriage 
caused  by  negligence  of  the  defendant,  and 
one  of  his  prayers  for  instruction  is  based 
upon  the  theory  that  the  plaintiff  was  a 
passenger  for  hire  and  compensation.  In 
such  case  the  rule  is  thus  stated  ( 1  Suther- 
land, Damages,  3d  ed.  §  5) :  "It  may  be  as- 
sumed as  an  undisputed  principle  that  no 
action  will  lie  to  recover  a  demand  or  a 
supposed  claim  for  damages,  if  to  establish 
it  the  plaintiff  requires  aid  from  an  illegal 
transaction,  or  is  under  the  necessity  of 
showing  and  depending  in  any  degree  upon 
an  illegal  agreement  to  which  he  was 
a  party" — citing  numerous  cases.  Judge 
Sutherland  further  says  that  "a  banl^  is 
not  liable  for  failure  to  perform  its  contract 
to  lend  or  advance  money  to  be  used  in 
speculating  in  futures.  Moss  v.  Exchange 
Bank,  102  Ga.  808,  30  S.  E.  267.  .  .  . 
The  sender  of  a  telegram  relating  to  a 
gambling  contract  in  stocks  cannot  invoke 
such  contract,  or  the  loss  or  gain  resulting 
from  it,  to  measure  the  damages  sustained 
in  consequence  of  its  nondelivery.  Morris 
v.  Western  V.  Teleg.  Co.  94  Me.  423,  47  Atl. 
926."  In  Orisu)old  v.  Waddington,  16 
Johns.  439,  Chancellor  Walworth  says,  at 
page  486:  "The  plaintiff  must  recover  upon 
his  own  merits,  and  if  he  has  none,  or  if  he 
discloses  a  case  founded  upon  illegal  deal- 
ing, and  founded  on  an  intercourse  prohib- 
ited by  law,  he  ought  not  to  be  heard,  what- 
ever the  demerits  of  the  defendant  may  be. 
There  is,  to  my  mind,  something  monstrous 
in  the  proposition  that  a  court  of  law  ought 
to  carry  into  effect  a  contract  founded  on  a 
breach  of  law.  It  is  encouraging  disobedi- 
ence and  giving  to  disloyalty  its  unhallowed 
fruits.  There  is  no  such  mischievous  doc- 
trine to  be  deduced  from  the  books."  In 
Bowman  v.  Phillips,  41  Kan.  364,  3  L.  R.  A. 
631,  13  Am.  St.  Rep.  292,  21  Pac.  230,  it  is 
held:  "The  courts  will  not  enforce  illegal 
contracts,  nor  any  supposed  rights  founded 
thereon,  but  will  leave  the  parties  and  those 
in  pari  delicto  where  they  find  them."  In 
Oscanyan   v.    Winchester   Repeating   Arms 
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Co,  103  U.  S.  261,  26  L.  ed.  539,  an  action 
for  damages  for  breach  of  contract,  the 
court  held  that  when  such  contract  is  void, 
because  against  public  policy  or  in  viola- 
tion of  law^  the  court  will  nonsuit  the  plain- 
tiff. In  Phalcn  v.  Clark,  19  Conn.  421,  50 
Am.  Dec.  263,  the  court  held:  "Where  the 
plaintiff  requires  any  aid  from  an  illegal 
transaction  to  establish  his  demand,  he  must 
fail." 

In  Welch  v.  Weasotif  6  Gray,  505,  it  is 
said:  It  may  be  assumed  as  an  undisputed 
doctrine  that  no  action  will  lie  to  recover 
a  claim  for  damages  if,  to  establish  it,  the 
plaintiff  requires  aid  from  an  illegal  trans- 
action,, or  is  under  the  necessity  of  showing 
or  in  any  manner  depending  upon  the  illegal 
act  to  which  he  is  a  party.  In  Pullman's 
Palace  Car  Co.  v.  Central  Transp.  Co.  171 
U.  S.,  at  page  150,  43  L.  ed.,  at  page  113, 
18  Sup.  Ct.  Rep.  at  page  813,  Mr.  Justice 
Peckham  quotes  with  approval  from  Lord 
Mansfield  in  Holman  v.  Johnson  (1775)  1 
Cowp.  341:  "The  objection  that  a  contract 
is  immoral  or  illegal  .  .  .  sounds  at  all 
times  very  ill  in  the  mouth  of  the  defendant. 
It  is  not  for  his  sake,  however,  that  the  ob- 
jection is  ever  allowed,  but  it  is  founded  on 
general  principles  of  public  policy.  .  .  . 
The  principle  of  public  policy  is  this:  Ex 
dolo  malo  non  ontur  actio.  No  court  will 
lend  its  aid  to  a  man  who  founds  his  cause 
of  action  upon  an  immoral  or  an  illegal 
act."  It  can  make  no  difference  whether 
the  action  is  to  recover  upon  such  contract, 
to  enforce  specific  performance,  or  ( as  here ) 
to  recover  damages  for  breach  thereof.  The 
precise  point  here  presented  has  been  three 
times  passed  upon  in  this  court,  not  only 
in  the  case  here  sought  to  be  reversed  (132 
N.  C.  510,  95  Am.  St.  Rep.  641,  44  S.  E.  34) , 
but  in  two  other  cases.  In  Turner  v.  North 
Carolina  R.  Co.  63  N.  C.  522,  it  was  held 
that  where  a  soldier  contracted  with  a  rail- 
road for  transportation  to  Johnston's  Army, 
and  was  injured  en  route  by  negligence  of 
the  company,  he  could  not  recover  damages 
(though  there  the  contract  was  legal  when 
made),  Reade,  J.,  saying  that,  the  contract 
being  illegal  (in  the  purview  of  the  court 
trying  the  action),  the  parties  were  in  pari 
delicto,  and  the  court  "would  consult  its 
dignity,  and  not  Interfere  in  their  dispute." 
Exactly  the  same  decision  was  made  in 
Wallace  v.  Cannon,  38  Ga.  199,  95  Am.  Dec. 
385;  Martin  v.  Wallace,  40  Ga.  52;  Redd  v. 
Muscogee  R.  Co.  48  Ga.  102;  Muscogee  K* 
Co.  V.  Redd,  54  Ga.  33, — in  all  which  the 
court  held,  as  in  40  Ga.  55:  "While  so  en- 
gaged, they  [the  parties]  were  in  pari  de- 
licto, and  the  courts  .  .  .  cannot  lend 
their  aid  to  assist  either  in  the  case  of  in- 
jury sustained  by  the  negligence  or  miscon- 
duct of  the  other."  Another  case  in  this 
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state  is  Waters  v.  Richmond  d  D.  R.  Co. 
110  N.  C.  338,  16  L.  R.  A.  834,  14  S.  E. 
802,  where  the  court  hold  (at  p.  342,  110 
N.  C,  p.  835,  16  L.  R.  A.,  p.  803,  14  8.  E.) 
that,  where  the  illegal  purpose  of  the  shipper 
or  passenger  enters  into  the  consideration 
of  the  contract  of  transportation,  the  rail- 
road is  exempt  from  liability  for  negligence, 
meaning  evidently,  that  the  court  will  not 
take  jurisdiction  of  such  controversies.  Here 
both  parties  participated  in  the  illegal  pur- 
pose of  transporting  the  plaintiff,  contrary 
to  law,  without  payment  of  fare,  and,  as  in 
the  above  cases,  while  so  engaged  they  [the 
parties]  were  in  pari  delicto,  and  the  courts 
.  .  .  cannot  lend  their  aid  to  assist 
either  in  the  case  of  injury  sustained  by  the 
negligence  or  misconduct  of  the  other."  It 
is  immaterial  whether  the  plaintiff  had  in 
his  pocket  a  free  pass  from -the  president 
of  the  railroad  company,  or  was  allowed  by 
the  conductor  to  ride  illegally,  without  pay- 
ment of  fare,  in  consideration  of  the  plain- 
tiff's statement  that  the  company  had  prom- 
ised to  renew  the  pass.  The  conductor,  no 
more  than  the  president,  could  give  the 
plaintiff  the  legal  right  to  ride  free,  unless 
the  plaintiff  came  within  one  of  the  except- 
ed classes  entitled  to  that  privilege,  as  rail- 
road employees  and  officials,  charity  cases, 
and  the  like.  It  was  an  illegal  contract 
equally  whether  made  by  the  conductor  or 
the  president.  Whether  the  conductor  had 
the  legal  right  to  bind  the  company  by  his 
action,  so  as  to  subject  it  to  the  penalty  de- 
nounced by  the  statute,  is  not  before  us. 
But  if  he  had  not,  then  the  plaintiff  had  no 
claim  to  a  contract  of  passage  on  that 
ground,  and  comes  imder  the  first  head 
above,  not  being  a  passenger,  and  could  only 
recover  for  wilful  and  wanton  injury. 

The  point  here  presented  is  well  settled  in 
the  text-books,  and.  by  decisions  in  other 
states,  that  the  plaintiff  cannot  recover 
when  he  is  negligently  injured  while  on  the 
train  without  any  valid  contract  of  car- 
riage, t.  e.,  when  he  is  a  licensee  or  tres- 
passer. In  such  cases  he  can  only  recover 
if  wantonly  and  wilfully  injured,  or,  as  it 
is  sometimes  st^'led,  for  gross  negligence, 
which  is  the  synonym  for  "wilful  and  wan- 
ton injury,"  in  those  cases.  Bouvier,  Law 
Diet.  Rawle's  Rev.,  Passenger,  says  that  a 
passenger  is  "one  who  has  taken  a  place  in 
a  public  conveyance  by  virtue  of  a  contract 
for  the  purpose  of  being  transported  from 
one  place  to  another  on  the  payment  of  fare 
or  its  equivalent.  Bricker  v.  Philadelphia 
d  R.  R.  Co.  132  Pa.  1,  19  Am.  St.  Rep.  585. 
18  Atl.  983,  .  .  .  A  carrier  is  not  liable 
to  one  who  rides  by  stealth  {Chicago  d  A, 
R.  Co.  V.  Michie.  83  111.  427 ) ,  or  who  is  a 
trespasser  ( Muehlhausen  v.  8t.  Louis  R.  Co. 
91  Mo.  332,  2  S.  W.  315),  although  invited 
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to  ride  by  an  employee  of  the  carrier  ( Oulf, 
C.  d  B,  F.  R,  Co,  V.  Campbell,  76  Tex.  174, 
13  S.  W.  19),  .  .  .  [nor]  a  volxmtary 
assistant  to  an  express  messenger  or  mail 
clerk  {Union  P.  R.  Co,  v.  Nichols,  8  Kan. 
505,  12  Am.  Bep.  475),  or  a  newsboy  per- 
mitted to  ride  free  {Flower  v.  Pennsylvania 
R.  Co.  69  Pa.  210,  8  Am.  Rep.  251 ;  Snyder 
V.  Hannibal  d  St.  J.  R.  Co.  60  Mo.  413)." 
Certainly  the  plaintiff,  who  was  on  this 
train  by  an  arrangement  denounced  by  the 
statute,  under  a  penalty  of  *'not  less  than 
$1,000  nor  more  than  $5,000  fine,"  is  not 
in  so  good  a  situation  as  those  above  named 
as  debarred  of  recovery.    . 

Hutchinson  on  Carriers,  §  555,  says: 
''To  be  entitled  to  the  rights  of  a  passenger, 
the  plaintiff  who  sues  for  an  injury  oc- 
casioned by  the  negligence  of  the  company 
must  have  been  lawfully  upon  its  train;" 
and  "that  if  sued  for  the  injury  it  can  defend 
upon  the  ground  that  the  plaintiff  had  in- 
duced the  servants  of  the  company  to  carry 
him  upon  a  ticket  on  which  he  had  no  right 
to  ride.  2  Minor's  Wood,  Railroads,  2d  ed. 
1213,  instances,  among  persons  not  entitled 
to  recover  for  negligent  injuries,  one  who, 
contrary  to  the  rules,  gets  on  a  freight 
train,  even  with  the  assent  of  the  conductor, 
and  pays  no  fare,  or  a  trespasser  upon  a 
regular  passenger  train.  If  the  assent  of 
the  conductor  does  not  make  him  a  passen- 
ger when  riding  contrary  to  the  rules  of  the 
company,  such  assent  cannot  set  aside  a 
statute  forbidding  the  plaintiff  to  ride  with- 
out paying  fare.  3  Elliott,  Railroads, 
§  1255,  says:  ''A  railroad  company  owes 
trespassers  no  contract  duty.  Indeed,  .  .  . 
it  owes  them  no  duty  except  not  to  wilfully 
injure  them."  1  Fetter,  Passengers,  §  240, 
uses  almost  the  same  language:  "The  only 
duty  due  by  a  railroad  company  to  one  who 
is  an  intruder  or  trespasser  on  its  trains 
is  to  refrain  from  wantonly,  vnlfully,  or  in- 
tentionally injuring  him.  It  is  not  liable 
for  an  injury  caused  by  the  mistake,  inad- 
vertence, or  negligence  of  its  employees."  2 
Shearm.  &.  Redf.  Neg.  §  489,  holds  that  "one 
who,  by  collusion  with  a  servant  of  the  car- 
rier, rides  without  intending  to  pay  fare, 
.  .  .  does  not  bring  .  .  .  [him]  into 
contract  relation  with  the  company  so  as  to 
make  it  liable  to  him  as  a  passenger."  To 
same  purport,  Thomp.  Carr.  Pass.  43.  Booth, 
Street  Railways,  §  326,  says:  ''The  duty  of 
a  common  carrier  does  not  extend  to  the 
personal  safety  of  one  who  is  not  actually 
a  passenger;'*  and  the  same  work,  at  §  365: 
"Newsboys  who  enter  street  cars  for  the 
purpose  of  selling  papers  are  not  passengers, 
but  mere  licensees,  who  assume  all  the  risks 
of  ordinary  negligence  on  the  part  of  the 
company's  servants."  Certainly  the  news- 
boys who  are  legally  on  the  car  with 
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the  assent  of  the  company  have  greater 
rights  than  this  plaintiff,  who  was  riding 
without  payment  of  fare,  in  violation  of 
law.  Bishop,  Noncontract  Law,  S  60,  says: 
"If  the  negligent  nmning  of  a  railroad 
train  injures  one  who  is  upon  it  without 
right,  fhe]  .  .  .  can  recover  nothing." 
2  Jaggard,  Torts,  1081,  says:  "When  no  con- 
sideration is  paid,  though  the  plaintiff  was 
aboard  the  train  by  the  invitation  or  re- 
quest of  defendant's  employees,  he  cannot 
recover  for  negligence;"  citing  numerous 
cases. 

All  the  above  are  based  upon  the  idea  that 
no  one  can  recover  for  negligent  injuries 
unless  a  passenger,  and  that  no  one  is  a 
passenger  unless  there  is  a  legal  contract, 
express  or  implied, — a  legal  obligation  to 
convey  him.  The  above  citations  from  text- 
books are  amply  sustained  by  authorities, 
among  which:  "A  railroad  company  owes 
no  duty  to  a  trespasser  on  its  trains,  except 
to  abstain  from  wantonly  or  maliciously 
injuring  him."  Alabama  O.  8.  R.  Co.  v. 
Harris,  71  Miss.  74,  14  So.  263.  One  who  is 
allowed  by  the  conductor  to  ride  as  an  as- 
sistant express  messenger  without  paying 
fare,  under  a  misapprehension  of  the  con- 
ductor that  he  need  not  pay,  cannot  re- 
cover damages  for  injuries  sustained  by  neg- 
ligence of  the  carrier.  Union  P.  R.  Co.  v. 
Nichols,  8  Kan.  505,  12  Am.  Rep.  475.  In 
the  very  interesting  opinion  by  Judge  Valen- 
tine, he  says:  "The  conductor,  therefore, 
did  not  attempt  to  confer  upon  the  plaintiff 
any  right  to  ride  upon  that  train,  but  sim- 
ply left  the  plaintiff  with  the  right  which 
he  supposed  the  plaintiff  already  had,  inde- 
pendent of  any  authority  from  himself," — 
the  same  facts  as  in  this  case,  though  under 
our  statute  the  conductor  could  confer  no 
right  to  ride  free  when  the  company  itself 
was  prohibited  by  statute  from  doing  so. 
In  Illinois  C.  R.  Co.  v.  Meacham,  91  Tenn. 
428,  19  S.  W.  233,  it  is  held  that  the  com- 
pany is  not  liable  for  injuries  sustained  by 
a  trespasser  or  intruder  upon  its  trains, 
"except  to  refrain  from  wilfully,  wantonly, 
or  intentionally  injuring  him;"  and  defines 
a  trespasser  as  one  who  rides  without  pay- 
ment of  fare  or  authorized  invitation.  In 
Toledo,  W.  d  W.  R.  Co.  v.  Beggs,  85  111. 
84,  28  Am.  Rep.  613,  the  same  ruling  as  to 
nonliability  was  made  as  to  one  riding  ille- 
gally upon  a  free  pass  which  had  been  issued 
to  another  person;  and  this  has  been  cited 
and  afiirmed  in  Chicago,  B.  d  Q.  R.  Co.  v. 
MehUack,  131  111.  61,  19  Am.  St.  Rep.  17, 
22  N.  E.  812.  The  pass  there  used  was  not 
more  illegal  than  the  pass  which  the  plain- 
tiff in  this  case  presented.  Eaton  v.  Dela- 
ware, L.  d  W.  R.  Co.  57  N.  Y.  382,  15  Am. 
Rep.  513,  held  that  one  not  lawfully  upon 
the  train,  as  one  riding  upon  a  freight  train, 
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could  not  recover  for  negligent  injuries, 
though  upon  the  train  by  the  invitation  of 
the  conductor.  In  Oulf,  C.  d  fif.  F.  B.  Oo, 
V.  Campbell,  76  Tex.  174,  13  S.  W.  19,  it 
was  held  that  one  injured  negligently  while 
riding  on  a  freight  train  could  not  recover 
because  unlawfully  there;  and  the  same  rul- 
ing was  made,  and  on  the  same  ground,  as 
to  one  injured  while  riding  upon  the  engine 
by  permission  of  the  engineer.  Chicago  d 
A.  R,  Co.  V.  Michie,  83  111.  427.  The  plain- 
tiff in  the  present  case  was  not  lawfully 
upon  the  train,  it  being  forbidden  by  law  to 
carry  him  without  prepayment  of  fare,  and 
neither  the  conductor  nor  the  company  had 
authority  to  receive  him  on  the  train  with- 
out it.  In  Condran  v.  Chicago,  M.  d  8t.  P. 
R,  Co.  28  L.  R.  A.  749,  14  C.  C.  A.  506,  67 
Fed.  622,  it  is  held  that  one  who  wrongfully 
evades  payment  of  fare  cannot  recover  for 
injuries  unless  wantonly  and  wilfully  in- 
flicted. 

In  Kansas  City,  Ft.  S.  d  M.  R.  Co.  v. 
Berry,  53  Kan.  112,  42  Am.  St.  Rep.  278,  36 
Pac.  53,  it  is  held  that  one  riding  upon  a 
railroad  train  merely  by  permission  of  the 
conductor  and  without  payment  of  fare  can- 
not recover  for  personal  injuries  like  a  pas- 
senger, affirming  St.  Joseph  d  W.  R.  Co.  v. 
Wheeler,  35  Kan.  185,  10  Pac.  461.  In  Mc- 
Veety  v.  St.  Paul,  M.  d  M.  R.  Co.  46  Minn. 
268,  11  L.  R.  A.  174,  22  Am.  St.  Rep.  728, 
47  N.  W.  809,  it  is  held  that  one  "who 
knowingly  induces  the  conductor  of  a  rail- 
way company  to  carry  him  without  charge" 
cannot  recover  as  a  passenger.  In  Williams 
V.  Mohile  d  0.  R.  Co.  (1895,  Miss.)  19  So. 
90,  it  was  held  that  one  illegally  riding  free 
by  consent  of  the  conductor  could  not  re- 
cover, and  the  same  was  held  in  Alabama  d 
V.  R.  Co.  v.  McAfee  (1893)  71  Miss.  70,  14 
So.  260,  as  to  one  riding  free  by  collusion 
with  the  railroad  crew  and  beaten  by  them. 
The  latter  case  is  put  on  the  ground  of  in 
pari  delicto, — that  he  had  "participated  in 
the  violation  of  duty." 

One  riding  on  a  train  illegally — for  in- 
stance, contrary  to  a  rule  of  the  company 
known  to  him,  though  with  permission  of 
the  conductor, — cannot  recover  for  injuries 
sustained  by  negligence.  Purple  v.  Union 
P.  R.  Co.  57  L.  R.  A.  700,  51  C.  C.  A.  564, 
114  Fed.  123;  Oulf,  0.  d  8.  F,  R.  Oo.  v. 
Campbell,  76  Tex.  174,  13  S.  W.  19;  Green- 
field V.  Detroit  d  M.  R.  Co.  133  Mich.  567, 
95  N.  W.  646.  "The  only  duty  a  common 
carrier  owes  to  one  not  a  passenger  is  not 
to  injure  him  wantonly."  Hendry x  v.  Kan- 
sas City,  Ft.  8.  d  G.  R.  Co.  46  Kan.  377, 
25  Pac.  893.  "One  who  is  riding  on  a  rail- 
road train  free  of  charge,  by  'invitation  and 
permission'  of  the  conductor,  is  not  a  pas- 
senger so  as  to  entitle  him  to  recover  for 
injuries  received."  Staloup  v.  Louisville, 
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N.  A.  d  C.  R.  Co.  (1897)  16  Ind.  App.  584^ 
45  N.  £.  802 ;  and  there  are  numerous  other 
decisions  to  the  same  effect. 

The  bed-rock  principle  deduced  from  att 
the  decisions  and  text  writers  is  that  an  ac- 
tion for  injuries  for  negligence  of  a  common 
carrier  is  an  action  of  tort  arising  on  con- 
tract, and  can  never  be  sustained  except 
when  there  is  a  breach  of  a  legal  and  valid 
contract  of  safe  carriage;  that,  as  to  tortfr 
not  arising  out  of  contract,  recovery  caa 
only  be  had  when  the  injury  was  inflicted 
wantonly  and  wilfully.  This  is  sound  in 
principle,  and  well  settled,  if  any  principle 
can  be  settled  by  precedent. 

Taking  it  in  the  most  favorable  light  for 
the  plaintiff,  he  was  riding  on  an  extension 
of  an  illegal  pass.    That  being  so,  upon  the 
authorities    in    our   state   and    those    from 
other  states  and  text  writers  above  cited,, 
the  plaintiff   cannot  recover  damages  sus- 
tained by  the  negligent  breach  of  such  il- 
legal contract  of  carriage.    There  are  other 
authorities  to  the  same  purport.    In  Massa- 
chusetts, where  traveling  on  the  Lord's  Day, 
except   from   necessity  or   for  purposes  of 
charity  was  made  illegal,'  it  was  held  in  an 
opinion  by  that  eminent  lawyer,  Shaw,  Gh. 
J.,  in  Bosworth  v.  Swansey,  10  Met.   363, 
43  Am.  Dec.  441,  that  one  so  traveling  ille- 
gally could  not  recover  damages  caused  by  a 
defect   in  the  .highway;   and   to   the   same- 
purport  is  Connolly  v.  Boston,   117  Mass. 
64,  19  Am.  Rep.  396,  and  Davis  v.  Somer- 
ville    (1880)    128  Mass.  594,   35  Am.  Rep. 
309.    The  same  was  held  as  to  recovery  of 
damages  sustained  by  negligence  of  a  street 
car  company  by  one  traveling  thereon  on* 
Sunday  {8tanton  v.  Metropolitan  R.  Co.  14 
Allen,  485),  and  as  to  one  negligently  in- 
jured at  a  railroad  crossing  while  ill^(ally~ 
traveling  along  the  public  road  on  Sunday 
{Smith  V.  Boston  d  M.  R.  Co.  120  Mass.. 
492,  21  Am.  Rep.  538).     In  Gregg  v.  Wy- 
man,  4  Gush.  322,  it  was  held  that  the  ovmer 
of  a  horse,  who  let  him  for  driving  on  Sun- 
day, against  the  statute,  could  not  recover 
damages  for  the  death  of  the  horse  by  im- 
moderate driving,  because  the  parties  were- 
m  pari  delicto,  the  court  saying  its  conclu- 
sion "is  fully  sustained  by  numerous  deci- 
sions both  in  England  and  the  various  states 
of  the  Union,"  many  of  which  it  cites;  and 
the  same  is  held  in  Way  v.  Foster,  1  Allen. 
408,  and  Parker  v.  Latner,  60  Me.  529,  11 
Am.  Rep.  210.     In  Lyons  v.  Desotelle,  124 
Mass.  387,  it  was  held  that  one  traveling 
on  the  Lord's  Day  in  violation  of  the  stat- 
ute, and  who  had  fastened  his  horse  at  the 
side  of  the  road,  could  not  invoke  the  aid  of 
the  courts  to  recover  damages  for  injuries 
to  his  horse,  caused  by  the  negligent  act  of 
another  in  driving  against  it.    In  MoGrath 
V.  Merwin,  112  Mass.  467,  17  Am.  Bep.  119, 


1908. 


McNeill  v.  Dubham  &  G.  R.  Go. 


84» 


it  was  hold  that  one  injured  by  the  negli- 
gence of  the  defendant  while  clearing  out 
a  wheel  pit,  though  gratuitously  and  as  an 
act  of  kindness,  on  the  Lord's  Day,  could 
not  recover  damages,  because  participating 
at  the  time  the  injury  was  sustained  in  an 
act  in  violation  of  law.  In  WaXlaoe  v.  Mer- 
rimack  River  Nav.  d  Eojp,  Co,  (1883)  134 
Mass.  95,  45  Am.  Rep.  301,  it  was  held  that 
one  sailing  his  yacht  on  Sunday,  in  viola- 
tion of  the  statute,  could  not  recover  dam- 
ages for  being  negligently  run  into  by  a 
steamboat,  because  he  was  there  in  viola- 
tion of  law,  as  the  plaintiff  was  in  this  case. 
These  decisions  were  uniform  in  that  state 
till  changed  by  statute  as  to  injuries  from 
common  carriers  (Stat.  1877,  p.  629,  chap. 
2S2),  which  provides  that  the  General  Stat- 
ute (chap.  84,  §  2)  "prohibiting  travel  on 
the  Lord's  Day  shall  not  constitute  a  de- 
fense to  an  action  against  a  common  carrier 
of  passengers  for  any  tort  suffered  by  a  per- 
son so  traveling."  There  is  no  statute  in 
North  Carolina  taking  away  from  common 
carriers  the  defense  of  in  pari  delicto  in 
case  of  one  traveling  on  a  free  pass.  The 
defendant  relied  on  Carroll  v.  Siaten  laUmd 
R.  Co,  58  N.  Y.  126,  17  Am.  Rep.  221,  where 
it  was  held  that  the  plaintiff,  injured  on  a 
ferryboat  while  traveling  on  Sunday,  con- 
trary to  the  statute,  could  recover;  but  the 
court  put  its  decision  on  the  ground  (p.  132, 
58  N.  Y.,  p.  223,  17  Am.  Rep.)  that,  if  the 
plaintiff  was  going  in  a  case  of  necessity 
or  charity,  he  was  not  traveling  illegally, 
and,  as  the  defendant  had  the  right  to  carry 
him  and  to  enforce  payment  of  the  fare, 
if  the  illegal  purpose  of  the  plaintiff  was 
unknown  to  the  defendant,  the  latter  made 
a  valid  contract  of  carriage,  and  was  liable 
for  negligence  in  executing  it.  Here  the 
plaintiff  solicited  the  illegal  carriage  by  say- 
ing his  pass  had  been  renewed,  and  the  con- 
ductor acted  upon  it.  Both  parties  knew 
of  the  illegality. 

In  Smith  v.  Rollins,  11  R.  I.  464,  23  Am. 
Rep.  609,  where  a  livery-stable  keeper  let 
his  horse  for  driving  on  Sunday,  contrary 
to  the  statute,  and  the  other  party  drove  to 
a  different  place  and  brought  the  horse  back 
damaged,  it  was  held  that  the  plaintiff  could 
not  recover,  the  court  saying  (p.  472,  11  R. 
I.»  p.  517,  23  Am.  Rep.)  :  "If  the  tort  can- 
not be  made  to  appear  without  proof  of  the 
contract,  certainly  the  contract  can  hardly 
be  considered  immaterial,  or  as  not  affecting 
the  liability  of  the  defendant,  even  though 
it  may  not  be  a  part  of  the  cause  of  action.*' 
In  Boloonib  v.  Danby,  51  Vt.  428,  the  court 
says  (p.  435),  affirming  previous  cases: 
"It  has  been  repeatedly  held  in  this  state 
that,  if  a  party  sustain  injury  by  reason  of 
the  insufficiency  in  the  highway  while  such 
party  is  traveling  in  violation  of  the  stat- 
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ute,  he  cannot  recover  of  the  town  for  such 
injury."  In  Loi'd  v.  Chadhoume,  42  Me. 
429,  66  Am.  Dec.  290,  it  was  held  that  the 
plaintiff  could  not  recover  damages  for  the 
alleged  seizure  of  his  whiskey  if  he  was 
keeping  it  for  sale  in  ^nolation  of  law. 

Among  many  cases  holding  that  a  party 
participating  in  an  illegal  act  cannot  ob- 
tain from  the  court  relief  for  an  illegal  act 
or  neglect  of  the  other  party,  if  such  con- 
duct of  the  defendant  cannot  be  shown  with- 
out showing  the  precedent  conduct  of  the 
plaintiff  in  violation  of  law,  are  Winchester 
Electric  Light  Co.  v.  Veal,  145  Ind.  506,  41 
N.  E.  334,  44  N.  E.  353,  which  held  that  a 
county  treasurer  loaning  out  county  funds 
contrary  to  law  cannot  maintain  an  action* 
to  recover  them  back.  Haggerty  v.  8t. 
Louis  Ice  Mfg.  d  Storage  Co.  143  Mo.  238, 
40  L.  R.  A.  151,  65  Am.  St.  Rep.  647,  44  S. 
W.  1114,  holds  that,  where  it  is  contrary 
to  law  to  have  game  in  possession  during 
the  "close  season,"  one  who  has  deposited 
game,  in  violation  of  the  statute,  with  a 
cold-storage  company,  "cannot  recover  dam- 
ages for  violation  of  the  contract  or  for 
negligence  in  its  performance,"  the  court 
saying  the  complaint  shows  "that  plaintiffs 
contracted  with  defendant  corporation  for 
the  commission  of  a  misdemeanor.  .  .  . 
The  law  will  not  stultify  itself  by  promoting 
on  the  one  hand  what  it  prohibits  on  the 
other,  and  will  for  this  reason  leave  the 
parties  to  this  suit  where  it  finds  them,  un- 
sanctioned by  its  favor  and  unaided  by  its 
process."  That  case  is  identical  in  princi- 
ple with  this,  the  plaintiff  having  committed 
no  misdemeanor,  but  having  procured  the 
defendant  to  contract  to  do  an  indictable 
act,  as  in  this  case. 

Upon  similar  grounds,  in  Kitchen  v. 
Greenahaumy  61  Mo.  110,  it  was  held  that 
the  plaintiff  could  not  recover  a  prize  drawn 
on  a  lottery  ticket,  upholding  the  maxim, 
In  pari  delicto  potior  est  conditio  defend 
dentis  et  possidentis;  not  that  the  defendant 
has  right  on  his  side,  but  because  the  court 
will  help  neither  party  to  an  illegal  trans- 
action. In  Younghlood  v.  Birmingham 
Trust  d  Sav.  Co.  96  Ala.  521,  20  L.  R.  A. 
58,  36  Am.  St.  Rep.  245,  12  So.  579,  it  wa» 
held:  "No  rights  can  spring  from  or  be- 
rested  upon  an  act  in  the  performance  of 
which  a  criminal  penalty  is  incurred,  and 
all  contracts  which  are  made  in  violation  of 
a  penal  statute  are  absolutely  void."  In 
'Niaga/ra  Falls  Breicing  Co,  v.  Wall,  9& 
Mich.  158,  57  N.  W.  99,  it  was  held  that  a 
liquor  dealer  doing  business  in  violation  of 
the  statute  could  not  recover  damages  for 
violation  of  a  contract  by  a  company  to 
make  him  its  exclusive  agent  in  that  local- 
ity. The  plea  that  he  could  legally  buy,^ 
though  he  could  not  legally  sell,  was  over- 
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ruled  on  the  ground  that  he  was  buying  to 
illegally  sell.  In  Kelly  v.  Courier,  1  Okla. 
277,  30  Pac.  372,  it  was  held  that  a  tenant 
selling  liquor  in  violation  of  law  could  not 
recover  damages  to  such  liquor  caused  by 
the  failure  of  the  landlord  to  supply  ice  as 
agreed,  the  court  resting  its  decision  upon 
a  citation  from  Etoell  v.  Daggs,  108  U.  S. 
146,  27  L.  ed.  683,  2  Sup.  Ct.  Rep.  412,  that 
the  law  ^'ill  not  lend  its  aid  where  the  con- 
tract "appears  to  have  been  entered  into  by 
both  the  contracting  parties  for  the  express 
purpose  of  carrying  into  effect  that  which  is 
prohibited  by  the  law  of  the  land  (Broom, 
Legal  Maxima,  108)," — which  was  the  case 
in  this  transaction  now  before  the  court. 
The  Oklahoma  court  neatly  sums  up  thus: 
'The  principle  to  be  extracted  from  all  the 
cases  is  that  the  law  will  not  lend  its  sup- 
port to  a  claim  founded  upon  its  violation." 
Many  cases  to  like  purport  could  be  added, 
but  it  is  useless  to  multiply  authorities 
upon  a  principle  so  well  settled  in  the  law 
and  in  reason. 

The  same  general  principle  that  no  action 
can  be  sustained  if  based  in  any  wise  upon 
an  illegal  contract  which  must  be  put  in 
evidence — ex  turpi  causa  actio  non  oritur — 
is  supported  by  all  the  precedents  in  this 
court  in  which  a  contract  was  necessarily 
alleged,  as  in  this  case.  Basket  v.  Moss, 
115  N.  C.  448,  48  L.  R.  A.  842,  44  Am.  St. 
Rep.  463,  20  S.  E.  733 ;  Burhage  v.  Windley, 
108  N.  C.  357,  12  L.  R.  A.  409,  12  S.  E.  839 ; 
Puckett  V.  A  lexander,  102  N.  C.  96,  3  L.  R. 
A.  43,  8  S.  E.  767 ;  Griffin  v.  Hasty,  94  N. 
C.  438;  Covington  v.  Threadgill,  88  N.  C. 
186;  King  v.  Winants,  71  N.  C.  469, 
17  Am.  Rep.  11;  Whitaker  v.  Bond, 
63  N.  C.  290 ;  Carter  v.  Greenwood,  58  N. 
C.  (6  Jones,  Eq.)  410;  MoRae  v.  Atlantic  d 
N,  0.  H,  Co.  58  N.  C.  (5  Jones,  Eq.)  395; 
Ingrain  v.  Ingram,  49  N.  C.  (4  Jones,  L.) 
188;  Ramsay  v.  Woodard,  48  N.  C.  (3  Jones, 
L.)  508;  Allison  v.  Norwood,  44  N.  C. 
(Busbee,  L.)  414;  Sharjt  v.  Farmer,  20  N. 
C.  255  (4  Dev.  k  B.  L.  122),  and  "there  are 
others."  The  plaintiff  cannot  recover  for 
negligence  without  showing  he  was  on  the 
train  under  a  valid  contract  of  carriage, 
and  the  contract  he  shows  is  one  against 
public  policy,  and  makes  at  least  one  of  the 
parties  indictable.  Whether  the  other  party 
is  not  also  indictable  as  an  accessory  in  pro- 
curing such  violation  of  law  is  an  interest- 
ing question,  but  not  now  before  us. 

The  plaintiff's  allegation  is  that  he  was 
on  the  train  by  virtue  of  his  contract  for 
a  free  pass.  Such  transaction  being  a  dis- 
crimination, as  above  shown,  the  penalty  de- 
nounced by  the  statute  upon  the  common 
carrier  for  such  violation  of  law  is  a  fine 
"not  less  than  $1,000  nor  more  than  $6,000," 
and  the  penalty  of  the  law  upon  the  other 
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party  is  that,  if  negligently  injured  during 
such  illegal  transportation,  he  cannot  re- 
cover in  the  courts,  since  he  must  put  for- 
ward  such  illegal  transaction  as  the  basis 
of  his  action.  If  his  own  act  was  not  in- 
dictable, be  procured  an  act  by  the  defend- 
ant which  was  a  misdemeanor,  and  obtained 
transportation  thereby.  A  court  of  equity 
will  not  interfere  with  a  contract,  if  it  be 
illegal  and  against  state  policy,  where  the 
contractors  are  in  pari  delicto.  Taylor  ▼. 
McMillan,  123  N.  C.  393,  31  S.  E.  730,  citing 
Grimes  v.  Hoyt,  55  N.  C.  (2  Jones,  Eq.) 
274.  If  there  was  no  contract  of  carriage, 
the  plaintiff  had  no  rights  as  a  passenger, 
but  only  the  right  to  be  protected  against 
wilful  and  wanton  injury,  which  is  not  al- 
leged here.  If  he  had  any  contract,  it  was 
one  void  under  our  decisions,  being  for- 
bidden by  statute  and  against  public  policy, 
and  he  is  in  no  better  condition. 

The  decisions  in  some  courts  as  to  per- 
sons injured  while  riding  upon  legal  free 
passes  are  not  authority  in  favor  of  plain- 
tiff, who  asked  and  accepted  free  transporta- 
tion illegally.  The  conductor  had  no  right 
to  receive  him  as  a  passenger,  and  plaintiff 
was  fixed  with  knowledge  of  the  law,  and  is 
in  no  condition  to  ask  the  court  for  damages 
not  in/licted  wilfully  ^nd  wantonly. 

The  former  judgment  of  this  court  order- 
ing a  new  trial  should  be  affirmed,  and  the 
petition  to  rehear  dismissed  upon  at  least 
three  other  grounds,  not  heretofore  dis- 
cussed, because  not  deemed  necessary. 

Jones,  a  witness  for  the  defendant,  testi- 
fied that  he  had  sent  the  plaintiff  the  pass 
as  a  gratuity,  upon  his  application ;  that  he 
paid  nothing  for  it;  that  there  was  no  con- 
tract to  publish  the  time-table;  and  that 
he  made  no  agreement  to  renew  the  pass 
when  it  expired.  The  defendant  asked  the 
court  to  charge  "that  there  is  no  evidence 
to  support  the  plaintiff's  allegation  [in  the 
complaint]  that  he  was  traveling  on  the  de- 
fendant's road,  on  the  occasion  complained 
of,  as  a  passenger  for  hire  or  compensation." 
It  was  error  to  refuse  this,  for,  whether  the 
plaintiff's  or  the  defendant's  testimony  was 
correct,  whether  the  pass  had  been  renewed 
or  not,  the  plaintiff  was  not  a  ''passenger 
for  hire  or  compensation."  State  ▼.  Bouthr- 
em  R.  Co.  122  N.  C.  1052,  41  L.  R.  A.  246, 
30  S.  E.  133. 

The  defendant  also  excepted  properly  to 
this  charge  of  the  court:  "If,  when  the 
plaintiff  was  called  on  for  his  fare,  he  pro- 
duced to  the  conductor  the  pass  which  has 
been  exhibited  in  evidence,  and  the  con- 
ductor accepted  it,  the  plaintiff  was  a  pas- 
senger on  the  train."  The  pass  on  its  face 
had  expired,  and  there  was  no  testimony 
that  it  had  been  renewed.  The  judge  does 
not  add   the   proviso   "if   it  had  been   re- 
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newed/*  and,  if  it  had  not  been,  certainly 
it  oould  not  make  him  a  passenger.  On  the 
contrary,  if  the  plaintiff's  own  evidence  was 
true  that  a  pass  was  issued  in  consideration 
of  publishing  the  time-table,  and,  further, 
that  the  defendant  had  agreed  to  renew  it, 
this  being  an  agreement  to  make  a  contract 
forbidden  by  our  statute  against  discrimi- 
nation, the  plaintiff  was  equally  not  a  pas- 
senger. In  any  aspect  this  instruction  was 
erroneous. 

The   point   here   presented  has   been   ad- 
mirably discussed  by  Sanborn,  United  States 
circuit  judge,  in  a  recent  case,  above  cited, 
of  Purple  V.  Union  P.  R.  Co.  57  L.  R.  A. 
700,  61  C.  C.  A.  564,  114  Fed.  123,  which 
holds:  One  who,  knowing  that  a  conductor 
has  no  authority  to  grant  free  transporta- 
tion rides  upon  a  train  imder  an  arrange- 
ment, or  tacit  understanding  with  the  con- 
ductor that  he  shall  ride  free,  is  not  a  pas- 
senger, but  a  mere  trespasser  to  whom  the 
only  duty  of  the  company  is  to  abstain  from 
wilful  or  reckless  injury;   that  a  contract 
of  carriage  is  indispensable  to  a  recovery; 
and  that  the  implied  contract  from  plain- 
tiff  being   on    the    train   was    conclusively 
negatived  upon  showing  the  illegal   agree- 
ment to  transport  without  payment  of  fare. 
To  same  purport,  Condran  v.  Chicago,  M. 
^  8t.  P.  R,  Co.  28  L.  R.  A.  749,  14  C.  C.  A. 
506,  32  U.  S.  App.  182,  67  Fed.  622;  Chi- 
cago, B.  <B  Q.  R.  Co.  V.  Mehlsack,  131  111. 
64,    19   Am.    St.   Rep.    17,   22   N.   E.    812; 
Toledo,  W.  d  W.  B.  Co.  v.  Beggs,  85  111. 
84,  28  Am.  Rep.  613 ;  Chicago  d  A.  R.  Co.  v. 
Michie,  83  111.  431 ;  Toledo,  W.  d  W.  R.  Co. 
V.  Brooks,  81  111.  2.50;  McVeety  v.  8t.  Paul, 
M.  d  M,  R.  Co.  46  Minn.  269,  11  L.  R.  A. 
174,  22  Am.  St.  Rep.  728,  47  N.  W.  809; 
Robertson  v.  "Neio  York  d  E.  R.  Co.  22  Barb. 
HI ;  Q^Uf,  C.  d  8.  F.  R.  Co.  v.  CampbeU,  70 
Tex.  176,  13  S.  W.  19;  Prince  v.  Intema- 
iional  d  G.  N.  R.  Co.  64  Tex.  146 ;  Way  v. 
Chicago,  R.  I.  d  P.  R.  Co.  64  Iowa,  48,  62 
Am.  Rep.  431,  19  N.  W.  828,  73  Iowa,  463, 
36  N.  W.  625 ;  Hendryx  v.  Kansas  City,  Ft. 
J8f.  d  G.  R.  Co.  45  Kan.  377,  26  Pac.  893; 
Kansas  P.  R.  Co.  v.  Whipple,  39  Kan.  631, 
18  Pac.  730;  Atchison,  T.  d  8.  F.  R.  Co.  v. 
Cants,  38  Kan.  608,  5  Am.  St.  Rep.  780, 
17  Pac.  54;   Union  P.  R.  Co.  v.  Nichols,  8 
Kan.  606,  12  Am.  Rep.  476. 

Here  the  plaintiff  was  fixed  with  notice 
in  law  that  neither  the  company  nor  the 
conductor  could  transport  him  without  pay- 
ment of  fare.  In  McGraw  v.  8outhem  R. 
Co.  136  N.  C.  264,  47  S.  E.  758,  at  this 
term,  it  was  held  that,  though  one  had  a 
ticket,  he  cannot  recover  for  wilful  expul- 
sion if  the  conductor  erroneously,  but  rea- 
sonably, supposed  he  had  no  ticket.  A  for- 
tiori, the  plaintiff  cannot  recover  when  he 
had  no  ticket,  which  the  conductor  knew, 
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and  there  was  no  force  used,  but  merely  neg- 
ligence is  averred.  In  Duncan  v.  Maine  C. 
R.  Co.  (1902)  113  Fed.  508,  the  court  says, 
on  this  very  point,  of  the  plaintiff  being  in- 
jured while  riding  on  a  pass  illegally,  con- 
trary to  the  Interstate  Commerce  prohibi- 
tion (of  which  ours  is  a  verbatim  copy)  : 
"Of  course  if  the  foundation  of  the  right 
against  a  common  carrier  were  contract,  it 
would  be  apparent  that,  under  familiar 
maxims  of  the  law,  no  action  would  lie,  be- 
cause, even  though  the  plaintiff  is  not  sub- 
ject to  any  penalty  imposed  by  the  Inter- 
state Commerce  Statutes,  he  would  be  in 
pari  delicto.  Indeed,  he  would  be  the  party 
especially  enjoying  the  benefit  of  the  com- 
bination in  violation  of  law."  Here  the  com- 
plaint bases  the  action,  and  necessarily  so, 
upon  breach  of  the  contract  of  safe  car- 
riage. 

Montgomery,  J.:     I  concur  in  the  dis- 
senting opinion  of  the  Chief  Justioe. 

Petition  for  second  rehearing  denied. 


Jane  GODWIN,  Appt., 

V, 

CAROLINA  TELEPHONE  &  TELEGRAPH 

COMPANY. 

(136  N.  C.  258.) 

A  teleplione  company  -will  not  be  re- 
avired  to  farnlsli  aer-vice  to  a  ba-wdy 
bonae. 

(October  18,  1904.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Lenoir  (Dounty 
in  favor  of  defendant  in  a  mandamus  pro- 
ceeding to  compel  defendant  to  furnish  peti- 
tioner with  telephone  facilities.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dortoli  A  Barl&aiii,  for  appel- 
lant : 

A  corporation,  either  public  or  quasi  pub- 
lic, owes  a  duty  to  the  public,  and  it  can- 
not discriminate  in  favor  of  or  against  any- 
one. 

Munn  V.  niinois,  94  U.  S.  113,  24  L.  ed. 
77;  Griffin  v.  Goldshoro  Water  Co.  122  N. 
C.  206,  41  L.  R.  A.  240,  30  S.  E.  319;  29  Am. 
&  Eng.  Enc.  Law,  p.  19. 

The  telephone  company  which  refuses  to 
supply  all  in  similar  circumstances  with 
similar  facilities  without  discrimination 
will  be  compelled  by  mandamus  to  do  so. 


Note. — As  to  compulsory  service  by  tele- 
phone companies  generally,  see  note  to  Rush- 
ville  V.  Rushvllle  Natural  Gas  Co.  15  L.  B.  A. 
321 ;  also  the  later  cases  In  this  series  of  Ne- 
braska Teleph.  Co.  v.  State,  46  L.  B.  A.  118. 
and  State  ex  rel.  Gwynn  v.  Citizens'  Teleph.  Co. 
55  L.  R.  A.  139. 
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State  ex  rel.  Chuoynn  v.  Citizens*  Teleph. 
Go,  61  S.  G.  83,  55  L.  R.  A.  139,  85  Am.  St. 
Rep.  870,  30  S.  E.  257 ;  14  Am.  &  Eng.  Enc. 
Law,  p.  163;  State  ex  rel.  American  U. 
Teleg.  Co.  v.  Bell  Teleph.  Co.  22  Alb.  L.  J. 
363. 

The  remedy  by  mandamus  is  the  appro- 
priate one. 

Vincent  v.  Chicago  d  A.  R.  Co.  49  111.  33 ; 
State  V.  Hartford  A  N.  U.  R.  Co.  29  Conn. 
538;  People  v.  Albany  &  Y.  R.  Co.  24  N.  Y. 
261,  82  Am.  Dec.  295;  State  ex  rel.  Ameri- 
can U.  Teleg.  Co.  v.  Bell  Teleph.  Co.  Si\ 
Ohio  St.  296,  38  Am.  Rep.  683;  State  ex  rel. 
Webster  v.  "Nebraska  Teleph.  Go.  17  Neb. 
126,  52  Am.  Rep.  404,  22  N.  W.  237. 

Defendant,  being  engaged  in  the  business 
of  transmitting  intelligence  for  hire,  is  a 
common  carrier. 

State  ex  rel.  Webster  v.  Nebraska  Teleph. 
Co.  17  Neb.  126,  52  Am.  Rep.  404,  22  N.  W. 
237;  Chesapeake  d  P.  Teleph.  Co.  v.  Balti- 
more d  0.  Teleg.  Co.  66  Md.  399,  59  Am. 
Rep.  167,  7  Atl.  809;  Missouri  ex  rel.  Balti- 
more d  0.  Teleg.  Go.  v.  Bell  Teleph.  Co.  23 
Fed.  539:  25  Am.  &  Eng.  Enc.  Law,  p.  750. 

Messrs.  I<oftin,  Mitohell,  A  Varser 
also  for  appellant. 

Messrs.  Wooten  Sc  Wooten,  for  appel- 
lee: 

A  mandamus  will  only  be  granted  where 
one  demanding  it  shows  that  he  has  a  "spe- 
cific legal  right,"  and  has  no  other  remedy 
to  enforce  it. 

Hughes  v.  Craven  County^  107  N.  C.  598, 
12  S.  E.  465;  Hayne  v.  Hoodj  1  S.  C.  N.  S. 
23;  Ex  parte  Mackey,  15  S.  C.  324;  State 
ex  rel.  Gonant  v.  Fuller,  18  S.  C.  250. 

The  maintenance  of  a  bawdy  house  is 
against  the  policy  of  the  law.  To  compel 
the  placement  of  modem  improvements  by 
a  common  carrier  of  messages  in  a  bawdy 
house  would  be  against  the  policy  of  the 
law. 

State  V.  Thornton,  44  N.  C.  (Busbee,  L.) 
252;  State  v.  Wilson,  93  N.  C.  608;  State 
V.  Patterson  (29  N.  C.)  7  Ired.  L.  70,  45  Am. 
Dec.  506;  State  v.  Gaily,  104  N.  C.  858,  17 
Am.  St.  Rep.  704,  10  S.  E.  455. 

Mandamus  will  never  issue  to  compel  a 
respondent  to  do  acts  which  are  in  them- 
selves unlawful,  nor  to  do  things  which  is 
not  the  duty  of  the  respondent  to  do. 

Chicot  County  v.  Kruse,  47  Ark.  80,  14 
S.  W.  469;  Wiedwald  v.  Dodson,  95  Cal. 
450,  30  Pac.  580;  Oruner  v.  Moore  County 
Judge,  6  Colo.  526;  People  ex  rel.  Thatcher 
v.  Hyde  Park,  117  111.  462,  6  N.  E.  33;  22 
Am.  &  Eng.  Enc.  Law,  p.  918. 

Olark,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  exception  to  the  verification  of  the 
amendment  to  the  answer  is  without  merit. 
67  L.  R.  A. 


Since  Phifei'  v.  Travelers'  Ins.  Co.  123  N.  C. 
410,  31  S.  E.  716,  the  general  assembly  haa 
amended  §  258  of  the  Code  by  providing 
(Laws  1901,  p.  854,  chap.  610)  that  when  a 
corporation  is  a  party  the  verification  of 
any  pleading  may  be  made  by  a  "managing 
or  local  agent  thereof"  as  well  as  by  an 
officer,  who  alone,  formerly,  was  authorized 
to  make  verification  in  such  cases. 

This  is  an  application  for  a  mandamus  to- 
compel  the  defendant  to  put  a  telephone- 
with  necessary  fixtures  and  appliances',  in 
the  dwelling  house  of  the  plaintiff  in  the 
town  of  Kinston,  and  admit  her  to  all  the 
privileges  accorded  to  other  subscribers  to- 
the  telephone  exchange  operated  by  the  de- 
fendant in  said  town.  It  was  admitted  by 
the  plaintiff  that  "she  is  a  prostitute,  and 
keeps  a  bawdy  house  within  the  corporate 
limits  of  the  town  of  Kinston,  and  desire» 
to  have  said  telephone  put  in  said  bawdy 
house."  The  court  being  of  opinion  that  the- 
plaintiff  was  not  entitled  to  a  mandamus 
for  such  purpose,  the  plaintiff  took  a  non- 
suit and  appealed. 

There  was  no  error.  A  mandamus  lies  to 
compel  a  telephone  company  to  place  tele- 
phones and  furnish  telephonic  facilities, 
without  discrimination,  for  those  who  will 
pay  for  the  same  and  abide  the  reasonable 
regulations  of  the  company.  This  is  well 
settled.  27  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  1022;  19  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  877;  Joyce,  Electric  Law,  §  1036;  and 
numerous  cases  cited  by  all  these.  In  Com- 
mercial Union  Teleg.  Co.  v.  New  England 
Teleph.  d  Teleg.  Go.  61  Vt.  241,  5  L.  R.  A. 
161,  15  Am.  St.  Rep.  893,  17  Atl.  1071,  it  is. 
said:  "A  telephonic  system  is  simply  a 
system  for  the  transmission  of  intelligence- 
and  news.  It  is,  perhaps,  in  a  limited 
sense,  and  yet  in  a  strict  sense,  a  common 
carrier.  It  must  be  equal  in  its  dealings 
with  all."  That  case  cites  many  authori- 
ties, which  are,  indeed,  uniform,  that  the 
telephone  business,  like  all  other  service^v 
fixed  with  a  public  use,  must  be  operated 
without  discrimination,  affording  "equal 
rights  to  all,  special  privileges  to  none."* 
Telephones  "are  public  vehicles  of  intelli> 
gence,  and  they  who  own  or  control  them  can 
no  more  refuse  to  perform  impartially  the- 
functions  that  they  have  assumed  to  dis- 
charge than  a  railway  company,  as  a  com- 
mon carrier,  can  rightfully  refuse  to  per- 
form its  duty  to  the  public,"  is  said  in 
Chesapeake  d  P.  Teleph.  Go.  v.  Baltimore  «t 
0.  Teleg.  Co.  66  Md.  399,  at  page  414,  59 
Am.  Rep.  167,  7  Atl.  811,  which  is  another 
very  instructive  and  well-reasoned  case  upon 
the  same  subject.  Telephone  companies  are 
placed  by  our  corporation  act  on  the  same 
footing,  as  to  public  uses,  as  railroads  and 
telegraphs,    and    the    corporation    commis- 
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■sion  is  authorized  to  regulate  their  charges 
and  assess  their  property  for  taxation.  But 
while  it  is  true  there  can  be  no  discrimina- 
"tion  where  the  business  is  lawful,  no  one 
•can  be  compelled,  or  is  justified,  to  aid  in 
unlawful  undertakings.  A  telegraph  com- 
pany should  refuse  to  send  libelous  or  ob- 
scene messages,  or  those  which  clearly  in- 
dicate the  furtherance  of  an  illegal  act,  or 
"the  perpetration  of  some  crime.  But  re- 
cently in  New  York  the  telephone  and  tele- 
graph instruments  were  taken  out  of  "pool 
rooms"  which  were  used  for  the  purpose  of 
selling  bets  on  horse  races.  "Keeping  a 
bawdy  house"  was  an  indictable  offense  at 
•common  law.  and  is  still  so  in  this  state. 
State  V.  Calley,  104  N.  C.  858,  17  Am.  St. 
Hep.  704,  10  S.  E.  456;  State  v.  WehbeVy 
107  N.  C.  902,  22  Am.  St.  Rep.  920,  12  S. 
"E.  598.  One  who  leases  a  house  for  the  pur- 
pose of  its  being  kept  as  a  bawdy  house,  or 
with  the  knowledge  that  it  will  be  used 
for  that  purpose,  is  indictable.  9  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  527.  A  manda- 
mus will  never  issue  to  compel  a  respondent 
to  aid  in  acts  which  are  unlawful.  Wied- 
wald  V.  Dodson,  95  Cal.  450,  30  Pac.  580; 
-Oruner  v.  Moore  County  Judge,  6  Colo. 
526;  Chicot  County  v.  Kruse,  47  Ark.  80, 
14  S.  W.  469;  People  ex  rel.  Thatcher  v. 
Hyde  Park,  117  111.  462,  6  N.  E.  33. 

It  is  argued  that  a  common  carrier  would 
not  be  authorized  to  refuse  to  convey  the 
plaintiff  because  she  keeps  a  bawdy  house, 
l^or  is  the  defendant  refusing  her  a  tele- 
phone on  that  ground,  but  because  she 
-wishes  to  place  the  telephone  in  a  bawdy 


house.  A  common  carrier  could  not  be  com- 
pelled to  haul  a  car  used  for  such  purpose. 
If  the  plaintiff  wished  to  have  the  phone 
placed  in  some  other  house  used  by  her, 
or  even  in  a  house  where  she  resided,  but 
not  kept  as  a  bawdy  house,  she  would  not 
be  debarred  because  she  kept  another  house 
for  such  unlawful  and  disreputable  pur- 
pose. It  is  not  her  character,  but  the  char- 
acter of  the  business  at  the  house  where  it 
is  sought  to  have  the  telephone  placed, 
which  required  the  court  to  refuse  the  man- 
damus. In  like  manner,  if  a  common  car- 
rier knew  that  passage  was  sought  by  per- 
sons who  are  travpling  for  the  execution 
of  an  indictable  offense,  or  a  telegraph  com- 
pany that  a  message  was  tendered  for  a 
like  purpose,  both  would  be  justified  in  re- 
fusing; and  certainly  when  the  plaintiff 
admits  that  she  is  carrying  on  a  criminal 
business  in  the  house  where  she  seeks  to 
have  the  telephone  placed  the  court  will 
not,  by  its  mandamus,  require  that  facili- 
ties of  a  public  nature  be  furnished  to  a 
house  used  for  that  business.  For  like  rea- 
son, a  mandamus  will  not  lie  to  compel  a 
water  company  to  furnish  water,  or  a  light 
company  to  supply  light,  to  a  house  used 
for  carrying  on  an  illegal  business.  The 
courts-  will  enjoin  or  abate,  not  aid,  a  pub- 
lic nuisance. 

The  further  consideration  of  this  matter 
is  not  required  on  this  application  for  a 
mandamus,  but  should  be  upon  an  indict- 
ment and  trial  of  the  plaintiff  for  the  viola- 
tion of  law  so  brazenly  avowed  by  her. 

No  error. 


WASHINGTON  SUPREME  COURT. 


Sewall  P.  STONE  and  Wife,  Reapts., 

V. 

City  of  SEATTLE,  Appt. 
(30  Wash.  65.) 

:1.  Tliat  a  defect  In  a  street  Is  part  of 
tlie  orlerlnal  plan  of  constrnctlon  does 
not  relieve  the  city  from  liability  for  In- 
juries to  travelers,  caused  by  it. 


J^OTB. — Municipal  liabilitp  for  defective  plan  of 
street  conntruction  as  distinguished  from 
other  defects. 

I.  General  principles,  253. 
II.  Plan  must  be  formally  adopted,  256. 
HI.  Injury  to  property  rights. 

a.  Interference    with    rights    in    street, 

257. 

b.  Interfeience  with  streams,  258. 

c.  Injury  hy  surface  water,  260. 

d.  The  Missouri  cases,  264. 
IV.  Injury  to  travelers. 

a.  Defective  streets,  265. 

b.  Defective  walks, 2QQ. 

c.  Defective  bridges,  268. 

d.  Courts  denvintj  UabiUty,  268. 
-67  L.  R.  A. 


2.  "Wliether  or  not  a  city  is  nearliflrent 
ip  permittinar  an  electric  lifflit  to  be 
placed  in  sncli  a  manner  that  the  shad- 
ow cast  by  the  supporting  pole  conceals  an 
opening  In  a  cross  walk,  which  may  cause 
Injury  to  pedestrians,  is  a  question  for  the 
Jury. 

(September  23,  1902.) 


I.  General  principles. 


Considerable  needless  confusion  has  embar- 
rassed the  discussion  of  the  question  how  far  a 
municipal  corporation  Is  liable  for  Injuries 
caused  by  a  defective  plan  of  street  construc- 
tion, owing  to  a  failure  clearly  to  distinguish 
the  grounds  on  which  such  a  liability  might 
rest.  It  is  very  obvious  that,  in  the  absence  of 
any  constitutional  provision  on  the  subject,  if 
the  municipality  phould  be  regarded  as  a  branch 
of  the  general  government  it  would  be  liable 
only  so  far  as  the  legislature  saw  fit  to  render 
It  so.  And  so,  If  It  should  be  regarded  merely 
as  a  creature  of  the  legislature,  that  body  would 
have  to  impose  by  express  mention  any  liability 
which  it  desired  should  pest  upon  its  creatur*. 
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APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  King  County  in 
favor  of  plaintiffs  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  W.  E.  Humphrey  and  Edward 
Von  Tobel,  for  appellant: 

In  the  absence  of  any  showing  to  the 
contrary,  the  presumption  is  that  the  plans 
adopted  are  reasonably  safe  and  proper. 

Urquhart  v.  Ogdenshurg,  91  N.  Y.  67,  43 
Am.  Rep.  665;  Lansing  v.  Toolan,  37  Mich. 
162;  Conlon  v.  8t.  Paul,  70  Minn.  216,  72  N. 
W.  1073;  Monk  v.  New  Utrecht,  104  N.  Y. 
562,  11  N.  E.  268. 


Messrs,  J.  F.  Dare  and  Noon  A  Noon^ 

for  respondents: 

Where  a  street  or  walk  has  been  put  in  a 
reasonably  safe  condition  for  public  use, 
and  has  subsequently  fallen  into  disrepair 
and  become  dangerous,  the  municipality  is 
liable  to  the  party  injured. 

McQuillan  v.  Seattle,  13  Wash.  600,  43 
Pac.  893;  Sutton  v.  Snohomish,  11  Wash. 
24,  48  Am.  St.  Rep.  847,  39  Pac.  273;  Baylor 
V.  Montesatio,  11  Wash.  328,  39  Pac.  653; 
Rotoe  V.  Ballard,  19  Wash.  7,  62  Pac.  321 ; 
White  V.  Ballard,  19  Wash.  284,  63  Pac  169- 

Where  a  plan  for  a  public  municipal  im- 
provement is  adopted  by  a  municipal  cor- 
poration, and  the  work  is  not  carried  out  in 
accordance  therewith,  but  in  violation  there- 


This  latter  condition  is  very  nearly  that  of  the 
various  municipal  corporations  and  other  quasi 
governmental  bodies  in  England ;  and  it  is 
therefore  held  that  all  liability  must  depend 
upon  the  express  terms  of  the  statute. 

Thus,  In  Boulton  v.  Crowther,  2  Barn.  &  C. 
708,  It  was  held  that  trustees  having  charge  of 
a  road  may  raise  the  grade  of  the  road  in  front 
of  plaintiff's  property  so  as  to  render  the  use 
of  his  gates  inconvenient,  and  cause  some  of 
the  earth  used  in  making  the  filling  to  fall  over 
onto  his  property.  The  statute  under  which  the 
act  was  done  provided  compensation  for  Injuries 
sustained  In  case  the  course  of  the  way  was 
changed  through  private  lands.  The  court  held 
that  the  statute  did  not  provide  for  compensa- 
tion, and  that,  in  the  absence  of  statute,  there 
was  no  liability  on  the  part  of  the  trustees  for 
doing  what  they  were  authorized  to  do  by  act 
of  Parliament.  Llttledale,  J.,  as  a  reason  for  his 
judgment,  says  that,  where  an  act  of  Parlia- 
ment vests  a  power  In  trustees,  to  be  exercised 
by  them,  not  for  their  own  benefit,  but  for  that 
of  the  public,  and  gives  no  compensation  for 
damages  resulting  from  an  act  done  by  them 
in  the  execution  of  the  power,  the  legislature 
must  be  taken  to  have  Intended  that  Individuals 
should  not  receive  any  compensation  for  the 
loss  resulting  to  them  from  an  act  so  done  for 
the  public  benefit. 

So,  In  British  Cast  Plate  Mfrs.  v.  Meredith,  4 
T.  R.  794,  commissioners  appointed  by  a  paving 
act  in  grading  the  street  raised  the  grade  in 
front  of  plaintlff*8  property  so  as  to  prevent 
the  use  of  the  old  gate,  which  would  have  to 
be  taken  down  and  altered  to  adapt  it  to  the 
new  conditions.  He  brought  an  action  for  his 
damages,  and  the  majority  of  the  court  said 
that,  the  statute  having  provided  that  the  com- 
missioners might  allow  such  part  of  the  damages 
as  they  saw  fit,  the  remedy  thereby  provided 
was  exclusive.  But  the  opinion  seems  to  be 
entertained  by  all  the  court  that  the  question  of 
allowing  or  withholding  damages  lay  exclusively 
with  the  legislature,  Buller,  J.,  saying  the  case 
was  one  of  the  class  In  which  the  maxim,  Salus 
populi  est  supvema  leap,  applied. 

The  principles  enforced  by  the  English  courts 
can  have  no  application,  however,  in  cases 
where  the  act  of  the  municipality  will  infringe 
some  constitutional  right  of  an  individual,  or 
where  the  municipality  is  regarded,  not  as  an 
agent  of  the  legislature  In  the  performance  of 
some  governmental  duty,  but  as  a  corporation 
organbced  for  the  benefit  of  its  own  members, 
67  L.  R.  A. 


and  charged  with  the  performance  of  certain 
duties  for  the  benefit  of  the  public.  Courts  have 
taken  different  views  of  the  general  question  as 
to  the  liability  of  a  municipality  created  under 
such  conditions  for  any  defects  In  its  higli- 
ways ;  but  they  have  finally  come  practically  to 
an  agreement  that  there  is  a  liability  under 
such  circumstances,  for  all  defects  which  can 
be  regarded  as  due  to  a  neglect  of  mere  minis- 
terial duties.  With  that  question  this  note 
will  not  deal,  but  such  liability  Will,  for  present 
purposes,  be  assumed.  The  question  then  arises. 
What  effect  if  any,  on  the  liability,  will  result 
from  the  fact  that  the  defect  Is  in  the  original 
plan  of  construction,  rather  than  in  negligent 
maintenance.  When  a  municipality  is  endowed 
with  the  right  of  self-government  there  is  no 
doubt  that  this  endowment  In-cludes  certain 
matters  of  discretion,  with  regard  to  which  it 
cannot  be  called  to  account  by  any  Individual. 
Among  other  things,  It  may,  unless  the  legis- 
lature otherwise  directs,  determine  absolutely 
whether  or  not  It  will  make  Improvements,  and. 
If  so,  when,  and  where,  and  how.  No  one  can 
require  it  to  locate  a  street  for  his  accommo- 
dation, or  to  refrain  from  locating  one.  No  one 
can  dictate  the  grade  of  a  street  which  it  de- 
cides to  construct,  or  the  material  which  shall 
be  used.  But  a  step  beyond  this  point,  and  the 
confusion  begins.  Suppose  by  the  improvement, 
a  direct  injury  is  caused  to  abutting  property, 
or  the  Improved  highway  is  left  unsafe  for  use. 
Is  the  municipality  then  free  from  liability? 
The  decisions  which  attempt  to  answer  these 
questions  are  in  conflict,  but,  it  would  seem, 
upon  principle  the  answer  would  not  be  diffi- 
cult. Under  the  spirit  of  the  American  Consti- 
tutions a  municipal  corporation,  even  though  it 
should  be  regarded  as  a  branch  of  government, 
cannot  invade  or  destroy  private  property  rights 
without  condemning  them  under  the  power  of 
eminent  domain,  and,  if  the  duty  is  Imposed 
upon  it  to  maintain  its  highways  in  a  condition 
safe  for  travel,  the  liability  exists  regardless  of 
what  may  cause  the  unsafe  condition.  These 
principles  leave  little  room  for  escape  from  lia- 
bility because  the  defect  Is  one  of  plan,  and 
they  have  been  enforced  by  a  great  majority  of 
the  courts. 

A  city,  in  determining  what  part  of  a  street 
it  will  improve  and  grade,  acts  In  Its  delegated 
governmental  capacity,  and  is  not  answerable 
to  an  individual  as  for  a  neglect  of  duty  In  de- 
termining such  question.  Ely  v.  St.  Louis,  181 
Mo.  723,  81  S.   W.  168. 
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of,  and  a  party  is  injured  thereby,  the  mu- 
nicipality is  liable. 

Clemenoe  v.  Auburn,  66  N.  Y.  334 ;  Oould 
Y.  Topeka,  32  Kan.  486,  49  Am.  Bep.  496,  4 
Pac  828. 

The  municipality  must  make  the  street  or 
walk  encumbered  with  the  product  of  its 
plan  reasonably  safe  for  travel  at  all  times, 
even  if  left  unsafe  by  the  original  plan  at 
the  original  completion  of  such  improvement 
in  accordance  with  such  plan. 

2  Dill.  Mun.  Corp.  4th  ed.  §  1046,  note; 
Elliott,  Roads  &  Streets,  2d  ed.  8  479; 
Schrader  v.  Port  Huron,  106  Mich.  173,  63 
N.  W.  964;  Malloy  v.  Walker  Ttop,  77  Mich. 
448,  6  L.  R.  A.  695,  43  N.  W.  1012 ;  Carver 
Y.  Detroit  d  B.  PL  Road  Co.  61  Mich.  584, 


28  N.  W.  721;  Sebert  v.  Alpena,  78  Mich. 
166,  43  N.  W.  1098;  Joelyn  v.  Detroit,  74 
Mich.  458,  42  N.  W.  50;  Alexander  v.  Big 
Rapids,  76  Mich.  282,  42  N.  W.  1071; 
Circleville  v.  8ohn,  59  Ohio  St.  285,  69  Am. 
St.  Rep.  777,  62  N.  E.  788;  Alliance  v. 
Campbell,  17  Ohio  C.  C.  595;  Hinds  v. 
Marshall,  22  Mo.  App.  208;  Donahoe  v. 
Kansas  City,  136  Mo.  667,  38  S.  W.  571; 
Chicago  v.  Seben,  62  111.  App.  248,  165  111. 
371,  56  Am.  St.  Rep.  245,  46  N.  E.  244; 
Chicago  v.  Langlass,  66  HI.  361;  Gould  v. 
Topeka,  32  Kan.  485,  49  Am.  Rep.  496,  4 
Pac.  822;  Blyhl  v.  Waterville,  57  Minn.  115, 
47  Am.  St.  Rep.  596,  68  K  W.  817;  Con- 
Ion  V.  Bt,  Paul,  70  Minn.  216,  72  N.  W. 
1073;  Kendall  v.  Albia,  73  Iowa,  241,  34  N. 


Under  a  statute  making  a  municipal  corpo- 
ration liable  lor  defects  in  cross  walks,  it  is 
within  the  discretion  of  the  city  authorities  as 
to  how  many  cross  walks  there  shall  be,  and  in 
what  places  they  shall  be  laid ;  and  the  city 
cannot  be  held  liable  for  an  accident  occurring 
because  of  the  entire  absence  of  such  walk.  Wil- 
liams y.  Grand  Rapids,  59  Mich.  51,  26  N.  W. 
279. 

The  action  of  a  municipal  corporation  In 
widening  a  street  is  legislative,  and  it  cannot 
be  held  liable,  although  the  result  Is  to  bring 
an  existing  nuisance  within  the  limits  of  the 
highway.  McCutcheon  v.  Homer,  43  Mich.  483, 
38  Am.  Rep.  212,  5  N.  W.  668. 

Whether  or  not  a  cross  walk  upon  which  an 
accident  occurred  was  necessary  is  a  matter 
within  the  exclusive  jurisdiction  of  the  munici- 
pal authorities,  and  cannot  be  reviewed  by  a 
jury.  But,  the  power  to  construct  the  walk 
having  been  conferred  upon  the  municipality, 
the  corresponding  duty  is  Imposed  to  construct 
it  in  a  reasonable,  safe,  and  secure  manner,  and 
the  question  whether  it  has  done  so  or  not 
may  be  considered  by  the  jury.  Easton  v.  Neff, 
102  Pa.  474,  48  Am.  Rep.  218. 

As  indicated  by  the  above  authorities,  the 
city  cannot  be  called  in  question  upon  its  deci- 
sion as  to  what  improvements  it  will  under- 
take. But,  as  will  appear  in  a  subsequent  sec- 
tion, it  cannot  by  any  plan  Invade  the  private 
property  of  abutting  owners. 

Thus,  in  Seifert  v.  Brooklyn,  101  N.  T.  136, 
54  Am.  Rep.  664,  4  N.  E.  321,  which  involved 
a  question  of  liability  for  injuries  done  by  a 
sewer,  the  court  says:  We  are  quite  clear  that 
the  theory  that  a  municipal  corporation  has  a 
right,  in  prosecuting  a  scheme  of  improvement, 
to  appropriate  without  compensation,  either  de- 
signedly or  inadvertently,  the  permanent  or 
occasional  occupation  of  a  citizen's  property, 
even  though  for  public  benefit,  cannot  be  sup- 
ported upon  the  principle,  8alus  popuH  est 
suprema  lew. 

With  reference  to  the  condition  In  which  it 
leaves  a  street,  its  right  to  exercise  a  discretion 
is  not  entirely  withdrawn.  It  cannot  adopt  a 
plan  which  will  render  the  street  obviously  de- 
fective for  travel,  but,  In  case  several  plans  are 
available,  all  reasonably  safe,  it  may  decide 
which  it  will  adopt,  and  cannot  be  held  liable 
because  Its  choice  may  not  have  been  the  best. 

If  reasonable  minds  might  differ  as  to  which 
plan  is  better,  the  decision  of  the  municipal  au- 
thorities Is  exclusive.  But  if,  In  adopting  the 
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plan,  there  is  such  great  error  of  judgment  as 
to  show  that  in  fact  no  intelligent  judgment 
was  ever  exercised,  the  municipality  will  be  lia- 
ble. Conlon  V.  St.  Paul,  70  Minn.  216,  72 
N.  W.  1078. 

In  Louisville  v.  Norris,  28  Ky.  L.  Rep.  1196, 
Q4  8.  W.  958,  which  was  an  action  for  injuries 
caused  by  a  sewer,  the  court  says  whether  the 
necessity  for  a  given  improvement  of  a  high- 
way exists  is  clearly  one  for  the  legislative  de- 
partment of  the  city  to  decide;  also,  the  char- 
acter of  the  Improvement  is  within  the  legis- 
lative discretion,  subject  to  the  qualification 
that  the  plan  adopted  must  be  one  not  so  palpa- 
bly Insuflicient  as  to  indicate  want  of  care,  or 
to  imply  a  failure  to  exercise  judgment  by  the 
city  governing  board. 

For  errors  in  judgment  in  devising  a  plan 
there  Is  no  liability ;  but  there  is  liability  where 
lack  of  care  and  skill  in  devising  the  plan  Is 
so  great  as  to  constitute  negligence.  North 
Vernon  v.  Voegler,  103  Ind.  814,  2  N.  B.  821. 
The  court  Illustrates  its  meaning  as  follows: 
Suppose  the  common  council  of  a  city  determine 
to  build  a  sewer  and  cover  it  with  reeds,  can  it 
be  possible  that  the  municipal  corporation  can 
escape  liability  on  the  ground  that  the  council 
erred  in  devising  the  plan?  or,  suppose  the 
council  were  to  devise  a  plan  for  a  bridge  that 
would  require  timbers  so  slight  as  to  give  way 
beneath  the  tread  of  a  child,  can  the  city  es- 
cape liability  on  the  ground  that  there  was  only 
an  error  of  judgment  in  devising  the  plan? 

In  a  case  Involving  the  plan  of  a  sewer  the 
court  said,  if  the  common  council  undertakes 
to  prosecute  a  public  work  which  requires  a 
plan,  and  that  plan  can  be  devised  and  pre- 
pared only  by  a  skilful  or  experienced  man,  it 
will  be  negligence  for  It  to  undertake  the  work 
without  exercising  reasonable  care  to  secure  the 
assistance  of  such  men.  Deliberation  on  the 
part  of  the  council  Is  futile,  unless  the  mem- 
bers have  a  fair  knowledge  of  the  matter  which 
forms  the  subject  of  their  deliberation.  If 
councilmen  are  not  skilled  in  devising  plans,  no 
length  of  time  spent  in  deliberation  can  estab- 
lish the  fact  that  due  care  was  exercised.  Due 
care  Implies  the  employment  of  such  means  as 
will  secure  knowledge,  not  a  deliberation  with- 
out the  knowledge.  If  reasonable  care  is  used 
to  secure  the  preparation  of  plans  by  competent 
men,  and  ordinary  care  is  used  to  see  that  the 
skill  of  the  engineer  or  expert  is  brought  into 
exercise,  there  is  no  negligence  and  can  be  no 
liability,  although,  when  the  plan  is  carried  into 
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W.  833;  Barr  v.  Kansas^  105  Mo.  550,  16  S. 
W.  483;  Poole  v.  Jackson,  93  Tenn.  62,  23 
S.  W.  69;  Dallas  v.  Jones,  93  Tex.  38,  49 
S.  W.  577,  63  S.  W.  377;  Sutton  v.  8no- 
homtsh,  11  Wash,  24,  48  Am  St.  Rep.  847, 
39  Pac.  273;  Saylor  v.  Montesano,  11  Wash. 
328,  39  Pac.  663;  Lorence  v.  Ellenshurgh,  13 
Wash.  341,  52  Am.  St.  Rep.  42,  43  Pac.  20; 
Morgan  v.  Motley,  1  Wash.  464,  25  Pac. 
333;  White  v.  Ballard,  19  Wash.  284,  53 
Pac.  159;  Roice  v.  Ballard,  19  Wash.  1,  52 
Pac.  321;  Gillespie  v.  'Newhurgh,  54  N.  Y. 
468;  Jewhurst  v.  Syracuse,  108  N.  Y.  303, 
15  N.  E.  409;  Ivory  v.  Deerpark,  116  N.  Y. 
476,  22  N.  E.  1080;  Bryant  v.  Randolph, 
133  N.  Y.  70,  30  N.  E.  657 ;  Rochester  White 
Lead  Co,  v.  Rochester,  3  N.  Y.  463,  53  Am. 


Dec.  316;  Seifert  v.  Brooklyn,  101  N.  Y. 
136,  64  Am.  Rep.  664,  4  N.  E.  321. 

The  questions  of  the  negligent  construc- 
tion and  condition  of  a  street,  and  whether 
a  defect  exists  in  a  walk,  are  for  the  jury. 

Rowe  V.  Ballard,  19  Wash.  7,  62  Pac.  321 ; 
White  V.  Ballard,  19  Wash.  284,  53  Pac. 
159;  Say  lor  v.  Montesano,  11  Wash.  328,  39 
Pac.  653 ;  Ford  v.  Des  Moines,  106  Iowa,  94, 
75  N.  W.  630;  Urtel  v.  Flint,  122  Mich.  65, 
80  N."  W.  91H :  Palmer  v.  Andover,  2  Cush. 
600 :  Redford  v.  Wobum,  176  Mass.  520,  57 
N.  E.  1008. 

Hadley,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  recover  for 


effect,  a  defect  may  develop  which  destroys  or 
Impairs  its  efHcIcncy.  But  undertaking  to  exer- 
cise Judjrment  without  skill  In  a  matter  which 
requires  skill  is  not  a  mere  error  of  judgment, 
hut  it  is  negligence.  Terre  Haute  v.  Hudnut, 
112  Ind.  542.  13  N.  E.  686. 

A  municipal  corporation  is  not  liable  for  an 
Injury  caused  by  reason  of  the  improper  plan 
-of  an  alley  crossing  adopted  by  It,  until  it  is 
shown  that  It  had  notice  that  the  plan  as 
adopted  by  it  was  not  reasonably  safe  for  use 
under  ordinary  circumstances.  Circleville  v. 
Sohn,  20  Ohio  C.  C.  368,  Affirmed  in  59  Ohio 
St.  285,  89  Am.  St.  Rep.  777,  52  N.  E.  788. 

There  are  cases,  however,  which  take  the 
view  that  whenever  a  matter  of  discretion  Is 
presented  to  the  municipality  it  cannot  be  held 
liable  for  the  result  of  its  exercise. 

Thus,  in  Welsh  v.  Rutland,  56  Vt.  228,  48 
Am.  Rep.  702,  the  court  said,  by  way  of  argu- 
ment, that  no  action  can  be  maintained  against 
a  municipal  corporation  by  an  Individual,  no 
matter  how  great  an  injury  he  might  be  able 
to  show  for  the  defects  or  Insufficiency  In  the 
plan  adopted  for  sewers  or  other  public  Im- 
provements ;  and  this  is  upon  the  ground  that 
In  such  matters  the  corporation  is  discharging 
a  legislative  or  quasi  judicial  function,  and  its 
action  is  not  reviewable  by  the  law  courts. 
If  the  plan  adopted  for  the  construction  of  such 
public  works  is  not  necessarily  Injurious  or 
dangerous  to  private  individuals,  and  is  exe- 
•cuted  with  skill  and  prudence,  the  protection 
against  liability  is  absolute. 

The  courts  have  not  been  agreed,  however,  as 
to  the  ground  of  this  exemption.  As  said  in  Cir- 
cleville V.  Sohn,  59  Ohio  St.  285,  69  Am.  St. 
Rep.  777,  52  N.  E.  788,  Michigan  puts  the  non- 
liability on  the  ground  that  it  is  the  exercise 
of  legislative  power  which  Is  not  subject  to 
judicial  control ;  and  New  York,  on  the  ground 
that  It  is  an  exercise  of  judicial  power  for  which 
the  municipal  authorities  are  not  answerable. 

The  Mississippi  court  seems  to  take  broader 
ground,  and  hold  that  In  some  way  Individual 
rights  are  subordinate  to  the  public  good  In 
much  the  same  way  as  they  were  held  to  be  In 
the  English  cases  cited  supra. 

Thus,  in  White  v.  Yazoo  City,  27  Miss.  367, 
where  a  ditch  was  constructed  within  the  limits 
of  a  sidewalk  in  such  a  manner  as  to  cause 
Injury  to  abuttlug  property,  its  owner,  who 
brought  an  action  to  recover  for  the  injury, 
attempted  to  show  the  nature  and  extent  of  the 
Injury :  but  the  evidence  was  excluded,  and  this 
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ruling  was  approved  by  the  appellate  court 
upon  the  general  ground  that  the  work  was 
done  for  the  public  good  and  under  competent 
authority,  and  the  case  was  governed  by  the 
principle  that  the  general  good  must  prevail 
over  partial  Individual  Inconvenience. 

II.  Plan  must  he  formally  adopted. 

Even  the  states  which  are  Inclined  to  permit 
the  municipality  to  shield  itself  from  the  result 
of  its  act  on  the  ground  that  it  was  caused  by 
a  defect  of  plan  hold  that  the  plan  must  have 
been  formally  adopted  by  the  council,  and  not 
merely  acted  upon  by  employees. 

In  order  to  render  the  municipality  immune 
from  liability  for  an  injury  upon  a  walk  which 
is  unsafe  because  of  the  plan  on  which  it  was 
constructed  it  must  have  formally  adopted  the 
plan ;  and  the  mere  fact  that  It  permits  a  walk 
to  remain  as  constructed  by  abutting  owners  is 
not  sufficient  to  show  that  the  plan  was  adopt- 
ed. Urquhart  v.  Ogdensburgh,  97  N.  Y.  238; 
Brown  v.  Syracuse,  77  Hun,  411,  28  N.  Y.  Supp. 
792. 

In  order  to  relieve  the  municipality  from  lia- 
bility the  plan  must  have  been  Its  own.  Collett 
V.  New  York,  51  App.  Dlv.  394,  64  N.  Y.  Supp. 
693. 

A  <!lty  cannot  escape  liability  on  the  ground 
that  the  defect  was  in  the  plan.  If  the  plan  was 
never  adopted  by  It,  but  was  a  mere  temporary 
one  utilized  by  the  municipal  officers  pending 
the  completion  of  other  improvements.  In  such 
case,  if  the  device  is  not  reasonably  safe  for 
the  use  for  which  it  Is  designed,  the  city  Is 
guilty  of  negligence  in  permitting  it  to  remain 
in  that  condition.  Ford  v.  Des  Moines,  100 
Iowa,  94,  75  N.  W.  630. 

In  order  that  the  city  should  be  protected 
because  the  council  had  adopted  the  plan,  it  is 
necessary  that  the  board  should  have  the  exact 
matter  under  consideration,  and,  after  due  de- 
liberation, should  expressly  order  that  the  thing 
be  done.  Gould  v.  Topeka,  32  Kan.  486.  49  Am. 
Rep.  496,  4  Pac.  828.  In  that  case  the  court 
says,  before  the  court  should  hold  that  a  street 
manifestly  unsafe  and  dangerous  was  so  planned 
and  so  ordered  by  the  governing  authorities  of 
the  city,  the  court  should  be  able  to  say  from 
the  city  records  that  it  was  so  planned  and  80 
ordered  by  the  city  authorities.  There  should 
be  no  presumption  that  the  city  authorities 
ordered  or  planned  that  a  public  street  should 
be  dangerous.  Courts  should  not  presume, 
without  formal  proof,  that  the  governing  board 
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personal  injuries  alleged  to  have  been  re- 
ceived by  respondent  Mary  E.  Stone  from  a 
fall  caused  by  stepping  into  a  hole  in  the 
street.  The  evidence  shows  that  at  the 
junction  of  Eilboume^and  Bowman  avenues, 
in  the  city  of  Seattle,  the  outer  plank  of  the 
cross  walk  was  some  inches  short,  leaving 
an  opening  which  was  at  that  time  4  or  5 
inches  deep,  and  of  sufficient  size  for  a  per- 
son to  step  into  it.  This  accident  occurred 
at  night.  Near  this  opening  stood  a  large 
electric-light  pole,  from  which  an  electric 
arc  light  was  suspended  in  such  a  manner 
as  to  cast  the  shadow  of  the  pole  over  said 
opening.  Mrs.  Stone,  while  passing  over  this 
cross  walk,  stepped  into  the  opening  while 
it  was  thus  covered  by  the  shadow,  and  fell, 


receiving  the  injuries  for  which  she  seeks 
to  recover.  It  appears  from  the  evidence 
that  the  opening  had  existed  from  the  time 
of  the  construction  of  the  walk,  some  years 
before.  The  immediate  surroundings  had, 
however,  been  subsequently  changed  to  the 
extent  of  the  erection  of  the  electric-light 
pole  and  the  swinging  of  the  light  thereon, 
by  which  the  shadow  was  cast  over  the  open- 
ing as  aforesaid.  The  evidence  further 
shows  that  the  shadow  extended  entirely 
over  the  opening,  and  for  some  distance 
around  it,  thus  presenting  an  extended  dark 
and  shadowy  surface,  all  having  the  same 
general  appearance  as  though  cast  upon  the 
unbroken  surface  of  the  street  at  that  point. 
The  respondent,  Mrs.  Stone,  says  that,  in 


of  a  city  had  deliberately  done  wrong,  and 
especially  not  for  the  purpose  of  relieving  the 
city  from  the  consequences  of  a  wrong  for  the 
doing  of  which  It  would  be  held  not  to  be  liable 
If  it  had  done  the  wrong  deliberately,  but  liable 
If  It  hnd  done  It  merely  heedlessly  or  carelessly. 
,  If  the  defect  is  the  result  of  original  con- 
struction, but  no  general  plan  of  the  Improve- 
ment has  been  presented  to  and  adopted  by  the 
city  council,  the  work  being  done  by  those  in 
charge  of  the  street  department  merely  as  a 
part  of  their  general  duties,  the  defect  is  re- 
garded, not  as  one  of  plan,  but  of  construction, 
and  the  liability  of  the  municipality  ascertained 
by  the  application  of  the  general  rules  which 
govern  the  question  of  construction  or  repair 
according  to  a  previously  adopted  plan.  Clark 
V.  Chicago,  4  Biss,  486,  Fed.  Cas.  No.  2,817; 
White  V.  Trinidad,  10  Colo.  App.  327,  52  Pac. 
214. 

This  principle  has  been  applied  in  Massachu- 
setts to  relieve  the  city  from  liability  for  acts  of 
its  council  on  the  theory  that  the  council,  in 
adopting  the  plan,  was  not  its  agent,  but  was  a 
governmental  body  for  whose  acts  it  was  not 
responsible. 

Thus,  in  Merrlfleld  v.  Worcester,  110  Mass. 
216,  14  Am.  Kep.  592,  which  was  an  action  for 
damages  because  of  the  pollution  of  the  water 
of  a  stream  by  emptying  a  sewer  into  it,  the 
court  says  that  the  council,  In  determining  the 
outlet  of  the  drain,  acted,  not  as  agent  of  the 
city  or  in  any  manner  under  the  direction  of 
the  city,  but  as  public  officers.  For  the  Inci- 
dental disadvantage,  loss,  or  inconvenience  nec- 
essarily resulting  to  individuals  in  their  rights 
of  prrperty  from  such  action,  no  action  of  tort 
can  be  maintained  against  the  city.  These  ex- 
emptions of  municipal  bodies  and  their  officers 
from  liability,  and  corresponding  subordination 
of  individual  rights'  and  interest  to  the 
safety,  health,  and  welfare  of  the  general  pub- 
lic, are  a  principle  of  frequent  application. 

Such  a  theory,  however,  can  hardly  be  relied 
on  as  a  ground  of  exemption  outside  of  the 
Jurisdictions  where  the  peculiar  Massachusetts 
tbeory  of  municipal  corporations  prevails. 

III.  Injury  to  property  rights, 

a.  Interference  with  rights  in  street. 

There  can  be  no  doubt  that  the  owners  of 
property  abutting  on  a  highway  have  certain 
property  rights  in  it  which  cannot  be  destroyed 
against  their  protest.  The  weight  of  authority 
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is  that  the  road  cannot  be  closed  so  as  to  cut  off 
access  to  their  property  without  making  com- 
pensation to  them.  See  note  to  People  em  rd. 
Hart  V.  Marin  County,  26  L.  R.  A.  659.  So  the 
road  cannot  be  rendered  Impassable,  even 
though  it  is  the  result  of  a  defect  of  plan. 

In  Cummins  v.  Seymour,  79  Ind.  491,  41  Am. 
Rep.  618,  the  court  In  discussing  the  liability  of 
the  municipal  corporation  for  destroying  the 
usefulness  of  a  highway  by  the  construction  of 
a  drain  through  It,  says,  one  would  think  that 
the  property  owner  was  quite  as  seriously  In- 
jured by  lack  of  skill  In  devising  the  plan  as  he 
could  possibly  be  by  any  want  of  care  or  skill 
In  the  performance  of  the  work.  Whether  un- 
skllfulness  of  the  plan,  or  the  negligent  man- 
ner of  executing  It,  destroyed  the  highway,  the 
injury  would  be  the  same.  The  true  rule,  rea- 
sonable lu  Itself  and  Just  in  its  results,  Is  that 
skill  and  care  must  extend  both  to  the  plan  and 
Its  execution.  The  contention  that  the  action 
will  not  lie  where  the  only  want  of  skill  is  In 
devising  the  plan  cannot  prevail. 

Injury  caused  by  altering  the  grade  of  a  street 
is  usually  one  of  plan,  and,  as  will  be  seen  by 
referring  to  the  notes  to  Selden  v.  Jacksonville, 
14  L.  R.  A.  870,  and  Hickman  v.  Kansas  City, 
23  L.  R.  A.  658,  there  is  no  liability  for  mere  in- 
convenience in  altering  the  grade  if  the  access 
to  the  property  is  not  destroyed  or  Impaired  to 
such  an  extent  as  to  require  a  material  part  of 
the  value  of  the  property  to  re-establish  it.  With 
reference  to  the  new  condition,  the  Texas 
court  dea^s  In  Houston  v.  Bartels  (Tex.  Civ. 
App.)  82  8.  W.  323.  There  the  city,  in  con- 
structing an  approach  to  a  bridge,  lowered  the 
grade  of  the  street  to  such  an  extent  that  it 
was  impossible  to  construct  an  approach  to 
abutting  property  from  the  street  side,  whereby 
the  value  of  the  property  was  greatly  lessened, 
and  the  owner  brought  an  action  for  the  dam- 
ages thereby  inflicted.  The  city  defended,  inter 
alia,  on  the  ground  that  it  had  the  right  to  make 
the  improvement  without  any  liability  to  ad- 
jacent property  owners  If  the  work  was  done 
with  reasonable  care  and  skill,  but  the  court 
held  that  the  legislature  had  not  the  power  to 
clothe  the  city  with  authority  to  appropriate 
private  property  for  public  use  without  com- 
pensation, either  directly  or  Indirectly. 

The  cases  upon  this  branch  of  the  subject 
are  collected  in  the  notes  above  referred  to.  The 
reasons  for  the  doctrine  are  various,  but  the 
most  satisfactory  one  is  that  the  damages  for 
Injuries  to  abutting  property,  which  will  re- 
17 
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the  absence  of  the  shadow,  the  light  would 
have  revealed  the  opening,  which  she  could 
have  seen  and  avoided.  When  the  respond- 
ents had  introduced  all  their  testimony  bear- 
ing upon  the  question  of  negligence  on  the 
part  of  the  city,  having,  as  announced  by 
counsel,  no  other  evidence  to  offer  except 
that  of  physicians  as  to  the  nature  and  ex- 
tent of  the  injuries,  a  motion  for  nonsuit 
was  interposed  by  the  city,  on  the  ground 
that  there  was  a  total  failure  of  proof  as 
to  any  negligence  on  the  part  of  the  city. 
Tlie  motion  was  granted,  and  the  jury  dis- 
charged. Thereafter  respondents  moved  for 
a  new  trial  on  the  ground  that  the  court 
committed  error  in  law  at  the  trial ;  that 
the  evidence  was  jnsuflicient  to  justify  the 
court'?  decision,  and  was  against  the  law. 


The  latter  motion  was  also  granted,  and  a 
new  trial  ordered.  From  the  order  granting 
a  new  trial  the  city  has  appealed. 

The  only  error  assigned  is  that  the  court 
erred  in  granting  the  motion  for  a  new  trial. 
It  is  asserted  in  appellant's  brief  that,  sinoe 
the  court  granted  the  motion  for  nonsuit, 
and  dismissed  the  action,  the  motibn  for 
new  trial,  under  our  statute,  is  not  the 
proper  practice,  and  should  not  have  been 
granted.  The  above  position  assumed  by 
counsel  is  not  discussed  in  the  brief,  and, 
since  we  see  no  merit  in  it^  we  will  not  dis- 
cuss it  here.  The  real  contention  of  appel- 
lant is  that  the  opening  in  the  cross  walk 
was  not  a  defect,  but  was  an  opening  at  the 
inner  comer  at  the  point  where  the  cross 
walk  joins  the  sidewalk^  and  as  such  waa 


suit  from  the  alteration  of  street  grades,  are 
presumed  lo  be  assessed  and  paid  at  the  time 
the  street  is  opened,  so  that  there  is  no  liabil- 
ity on  the  part  of  the  municipality  for  injuries 
subsequently  Inflicted  on  abutting  property  by 
raisinuT  the  roadbed  to  a  new  grade.  Healey  v. 
New  Haven,  47  Conn.  315. 

So,  in  Pontiac  v.  Carter,  32  Mich.  164,  the 
court  applies  the  doctrine  of  nonliability  for  an 
exercise  of  legislative  discretion  to  a  change  of 
grade  of  a  street  by  which  the  access  of  an 
abutting  owner  was  rendered  less  convenient. 
The  court  says  the  Injury  is  Incidental  to  an  ex- 
ercise of  public  authority  which,  in  itself,  must 
be  assumed  to  be  proper,  because  it  is  done  by 
a  public  body  acting  within  its  Jurisdiction,  and 
not  charged  with  malice  or  want  of  good  faith. 
It  must  therefore  be  regarded  as  an  injury  that 
every  citlxen  must  contemplate  as  one  that 
with  more  or  less  likelihood  might  happen. 
When  land  was  taken  for  the  street.  If  damages 
were  assessed,  they  would  cover  this  possible 
injury,  and  it  would  never  be  known  subse- 
quently that  the  Jury,  in  estimating  them,  had 
not  calculated  upon  the  change  of  grade  of  the 
proposed  street  as  probable,  and  have  attached 
considerable  importance  to  it  In  their  estimate. 
The  rule  In  such  cases  Is  that  all  possible  dam- 
ages are  covered  by  the  award,  except  such  as 
may  result  from  an  improper  or  negligent  con- 
struction of  the  public  work,  or  from  an  excess 
of  authority  in  considering  It. 

There  \a  no  right  of  action  for  changing  the 
grade  of  a  street  so  as  to  make  access  from  the 
abutting  property  more  difficult.  McCullough  v. 
Campbellsport  (Wis.)  101  N.  W.  709. 

So,  If  the  city  adopts  a  plan  for  the  improve- 
ment of  the  street  by  grading  or  otherwise,  and 
the  execution  of  such  plan  necessarily  requires 
the  destruction  of  the  trees,  their  removal  In 
the  prosecution  ot  such  work  affords  no  cause 
of  action  to  the  lot  owner.  Kemp  v.  Des  Moines 
(Iowa)   101  N.  W.  474. 

But.  if  the  municipality  in  grading  a  street 
excavates  the  earth  in  such  a  way  as  to  cause 
the  soil  from  an  adjoining  lot  to  fall  Into  the 
street,  the  municipality  will  be  liable  on  the 
theory  that  such  act  amounts  to  a  taking  of  the 
premises  for  public  purposes.  Damkoehler  v. 
Milwaukee  (Wis.)  101  N.  W.  706. 

A  municipal  corporation  is  not  liable  for  the 
consequential  injuries  resulting  ftom  the  im- 
provement of  a  public  street  or  alley  In  a  care- 
ful and  skilful  manner ;  but  It  Is  liable  for  neg- 
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Ilgence,  cither  in  devising  the  plans  for  siKh 
Improvement,  or  in  executing  the  same.  Stebi 
V.  Lafayette,  6  Tnd.  App.  414,  38  N.  B.  912. 

But  where  a  city,  in  grading  streets,  fails  to 
exercise  proper  care  and  skill  in  the  selection 
of  a  plan,  and.  by  reason  thereof,  an  injury  to 
the  owner  of  private  property  occifrs.  which  by 
the  exercise  of  reasonable  skill  and  care  would 
have  been  avoided,  the  city  is  liable  for  such  in- 
Jury.  Valparaiso  v.  Adams,  123  Ind.  250,  24 
N.  E.  107. 

In  case  the  Constitution  provides  compensa- 
tion for  propertv  injured  as  well  as  taken  for 
public  use,  the  owner  of  injured  abutting  prop- 
erty may  recover,  although  the  Injury  Is  the  re- 
sult of  a  plan. 

In  Werth  v.  Springfield,  78  Mo.  107,  which 
was  an  action  to  recover  for  injuries  to  abut- 
ting property  by  reason  of  the  negligent  change 
of  a  street  grade,  the  court  held  that  it  was 
not  necessary  for  it  to  determine  the  remedy  in 
case  the  work  was  negligently  done  under  a 
proper  plan,  but  that,  under  the  Constitution 
providing  for  compensation  in  case  of  property 
taken  or  damaged  for  public  use,  the  court  said 
there  was  a  right  to  compensation  in  some 
form  of  remedy. 

b.  Interference  with  streqnu. 

In  planning  a  highway  Improvement  it  Is  fre- 
quently necessary  to  interfere  to  some  extent 
with  flowing  streams,  and  the  scope  of  munici- 
pal freedom  from  liability  is  well  illustrated  by 
this  class  of  cases.  If  the  interference  is  with 
navigation  rights  the  municipality  cannot  be 
called  in  question  so  long  as  only  the  rights  of 
the  public  are  affected.  The  rights  of  the  pub- 
lic must  1>c  protected  by  the  public  alone,  and. 
therefore,  no  Individual  can  sue  for  municipal 
interference  with  them,  and  resort  to  the  doc- 
trine of  defect  of  plan  is  not  necessary  *  to 
avoid  liability.  That  doctrine  has,  however, 
been  made  to  do  service  in  such  a  case. 

In  Larkin  v.  Saginaw  County,  11  Mich.  88, 
82  Am.  Dec.  63,  the  board  of  supervisors  of  a 
county  erected  a  bridge  according  to  a  plan 
adopted  by  them  across  a  navigable  stream  in 
such  8  manner  as  to  render  the  navigation  of 
the  stream  less  easy,  and  plaintiffs,  who  were 
engaged  In  navigating  a  boat  upon  the  river. 
brought  an  action  alleging  that  they  had  snf- 
fered  special  injury  therefrom.  The  court  held 
the  board  of  supervisors  was  clothed  with  1^- 
Islatlve,    as    well    as    executive,    power ;    and* 
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a  part  of  the  drainage  system  of  the  street; 
that  the  opening  was  necessary  in  order  to 
admit  the  surface  water  from  the  street  into 
the  gutter,  and  to  give  opportunity  to  re- 
move any  material  that  might  accumulate 
in  the  gutter.  It  is  contended  that  the 
street  was  not  out  of  repair,  and  that  the 
alleged  dangerous  condition  was  caused  sole- 
ly from  the  manner  of  construction  of  the 
sidewalk,  cross  walk,  and  gutter;  that  the 
city  is  not  liahlc  for  an  injury  caused  by  a 
defective  plan  of  construction,  for  the  al- 
leged reason  that  the  adoption  of  such  orig- 
inal plan  by  the  city  was  a  quasi  judicial 
act,  and  was  also  the  result  of  the  exercise 
of  legislative  and  discretionary  functions, 
upon  which  liability  cannot  be  predicated. 
In  support  of  this  contention,  appellant  cites 


the  following  cases:  Urquhart  v.  Ogdens- 
burg,  91  N.  Y.  67,  43  Am.  Rep.  655;  Monk  v. 
New  Utrecht,  104  N.  Y.  552,  11  N.  E.  268; 
Lansing  v.  Toolan,  37  Mich.  152;  Cofilon  v. 
8t.  JPottZ,  70  Minn.  216,  72  N.  W.  1073.  The 
cases  cited  seem  to  support  the  contention. 
The  Minnesota  case  cited  states  the  rule  sub- 
stantially as  follows:  That,  if  reasonable 
men  might  differ  as  to  which  is  the  better 
plan,  the  decision  of  the  city  authorities  on 
the  question  is  conclusive,  and  cannot  be  re- 
viewed by  the  courts;  that  neither  the  court 
nor  the  jury  can  substitute  its  judgment  for 
that  of  the  city  authorities  in  such  a  case; 
but,  when  there  is  such  gross  error  of  judg- 
ment as  to  show  that  in  fact  the  city  author- 
ities never  exercised  an  intelligent  judg- 
ment at  all,  the  city  may  be  liable  for  con- 


whlle  the  county  inigrht  be  liable  for  its  acts  in 
the  exercise  of  the  executive,  It  could  not  be 
for  the  exercise  of  leierislatlve,  power.  The  de- 
termination that  It  was  necessary  to  build  the 
bridge,  and  the  whole  action  of  the  board  in 
relation  thereto,  were  legislative,  and  no  action 
could  be  maintained  against  the  county  for  any 
consequences  resulting  therefrom.  What  would 
be  a  nuisance  if  erected  by  an  individual  Is  not 
such  when  erected  by  authority  of  law  and  by 
the  public,  so  as  to  confer  a  right  of  private 
action  against  the  public  therefor. 

When,  however,  water  is  cast  on  private 
property,  the  fact  that  it  Is  the  result  of  a  plan 
will  not  defeat  liability,  for  It  is  a  direct  tres- 
pass. 

Towns  will  not  be  justified  in  doing  an  act 
lawful  in  Itself  in  such  a  manner  as  to  create  a 
nuisance,  any  more  than  individuals.  There- 
fore, if  part  of  a  highway  and  bridge  is  con- 
Btmcted  with  a  span  Insufficient  to  carry  all 
the  water  of  the  stream,  so  that  its  dam  backs 
on  the  upper  proprietor's  land,  the  town  is  lia- 
ble for  the  resulting  injury.  Mootry  v.  Dan- 
bury,  45  Conn.  550,  20  Am.  Rep.  703. 

In  Rochester  White  Lead  Co.  v.  Rochester,  3 
N.  Y.  463.  53  Am.  Dec.  316,  where,  in  the 
improvement  of  a  highway,  a  culvert  was  ren- 
dered necessary  to  carry  the  water  of  a  small 
stream  and  the  drainage  from  a  large  tract  of 
land  under  the  street,  the  common  council  acted 
upon  the  advice  ot  the  city  surveyor,  who  was 
not  a  professional  engineer,  and  the  culvert 
proved  to  be  Inadequate,  so  that  water  was 
backed  onto  upper  property,  and  the  city  was 
held  liable  for  the  injury.  The  court  said,  it 
will  not  answer  for  a  corporation  to  select  an 
'incompetent  agent,  and  then  shield  itself  from 
the  consequences  of  his  injudicious  acts  by  jus- 
tifying under  his  advice.  The  court  continues, 
the  principal  question  is  whether  the  city  is 
exempt  in  consequence  of  any  immunity  in  its 
municipal  character  from  those  liabilites  for 
malfeasance  for  which  individuals  would  be  lia- 
ble in  a  civil  action.  A  good  deal  of  obscurity 
has  rested  upon  this  subject  arising  from  the 
Incident  that  some  duties  are  Judicial  in  their 
nature  while  others  are  merely  ministerial. 
Wherever  duties  of  a  judicial  nature  are  im- 
posed upon  a  public  officer,  the  due  execution 
of  which  depends  upon  his  own  Judgment,  he  is 
exempt  from  all  responsibility  by  action  for  the 
motives  which  infiuence  him  in  the  manner  in 
which  his  duties  arc  performed.  But  this  ju- 
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diclal  immunity  can  extend  no  farther.  The 
civil  remedy  depends  exclusively  upon  the  na- 
ture of  the  duty  which  has  been  violated. 
When  duties  which  are  merely  ministerial  are 
cast  upon  officers  whose  chief  functions  are  ju- 
dicial, and  the  ministerial  duty  is  violated,  the 
officer,  although  for  most  purposes  a  judge,  is 
still  civilly  responsible  for  such  misconduct. 
The  determination  to  construct  a  public  work  is 
merely  judicial,  but  the  prosecution  of  the  work 
Is  merely  ministerial,  and  the  city  is  bound  to 
see  that  it  is  done  in  a  safe  and  skilful  manner. 
The  corporation,  having  undertaken  to  build 
the  culvert,  was  bound  to  exercise  such  skill  in 
its  construction,  and  to  give  such  sufficiency  of 
capacity  to  it,  as  that  it  should  not  become  a 
nuisance  to  the  property  of  those  who  reside  in 
the  neighborhood. 

In  Terry  v.  Worcester,  6  Gray,  544,  66  Am. 
Dec.  431,  where,  in  the  construction  of  a  bridge, 
the  passageway  left  for  the  water  was  so  nar- 
row as  to  set  the  water  back  upon  upper  prop- 
erty to  Its  Injury,  Chief  Justice  Shaw,  in  deliv- 
ering the  opinion,  said,  the  question  raised  is 
whether  the  damage  sustained  by  plaintiffs  shall 
be  claimed  as  damage  and  awarded  as  such  by 
the  proper  commissioners,  or  whether  an  action 
at  law  will  lie  to  recover  them.  W^e  think  the 
distinction  well  established  by  authorities,  and 
founded  upon  Just  principles,  that,  where  dam- 
age is  necessarily  done  to  the  property  of  an 
Individual  by  taking  his  land  for  a  highway,  or 
by  changing  the  grade  of  a  way  where  such 
work  Is  authorized  by  public  authority  for  pub- 
lic use  and  all  damage  necessarily  incident  to 
such  work,  and  such  works  are  legally  regarded 
as  wanted  by  the  public  in  the  exercise  of  the 
right  of  eminent  domain,  they  are  legal  and 
rightful ;  they  are  not  unlawful ;  and  therefore 
no  action  will  lie  as  for  a  tort,  but  damage  must 
be  sought  by  the  owner  of  the  property  pointed 
out  by  law.  But  this  presupposes  that  the  pub- 
lic work  thus  authorized  will  be  executed  in  a 
reasonable,  proper,  and  skilful  manner,  with  a 
Just  regard  to  the  rights  of  private  owners  of 
estates.  If  done  otherwise,  the  damage  is  not 
necessarily  Incident  to  the  accomplishment  of 
the  public  object,  but  to  the  Improper  and  un- 
skilful manner  of  doing  it.  It  is  unlawful  and 
a  wrong  for  the  redress  of  which  an  action  of 
tort  will  lie.  It  is  further  said  that  the  de- 
fault in  the  case  at  bar  was  in  adopting  a  plan 
for  a  bridge  not  contrived  with  sufficient  skill, 
and  with  a  proper  regard  to  the  volume  of  water 
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structing  or  maintaining  an  improvement 
on  a  defective  plan  or  scheme  so  adopted  by 
it.  The  ditticulty  with  the  doctrine  as 
stated  in  the  last-named  case,  it  seems  to  us, 
lies  in  the  fact  that  it  would  probably  be 
difficult  to  find  a  case  where  city  authorities 
have  deliberately  adopted  a  plan  about 
which  reasonable  men  might  not  differ  as  to 
whether  an  intelligent  judgment  had  been 
exercised,  when  all  the  attendant  circum- 
stances are  considered.  Referring  to  the 
Michigan  case,  Lansing  v.  Toolany  37  Mich. 
152,  cited  by  appellant,  we  find  that  it  had 
been  previously  held  in  Michigan  that  cities 
were  not  liable  for  injuries  resulting  from 
defective  streets,  on  the  theory  that  the 
streets  of  a  city  are  public  highways,  like  all 
other  roads,  and  that  no  distinction  existed 


in  that  state  between  the  liability  of  cities 
and  that  of  counties.  Detroit  v.  Blackeby, 
21  Mich.  84,  4  Am.  Rep.  450.  In  harmony 
with  the  above  case  the  Toolan  Case  was 
decided,  in  w^hich  it  was  held  that  a  city 
could  not  be  held  liable  for  injuries  result- 
ing from  a  plan  of  a  public  work,  where  the 
injured  person  fell  into  a  ditch  which  was 
dug  across  the  street  by  a  city  contractor, 
but  was  not  covered  the  full  width  of  the 
street,  and  which  ditch  was  a  part  of  the 
plan  of  certain  constructive  work.  In  re- 
ferring to  the  Michigan  doctrine,  and  while 
considering  cases  from  that  state  here  dis- 
cussed, it  is  observed  in  a  note  under  §  1024, 
2  Dill.  Mun.  Corp.  4th  ed.  as  follows:  "It 
seems  to  the  author,  however,  as  he  under- 
stands the  facts,  that  these  are  cases  where 


and  the  capacity  of  the  wat^r  way  to  discharge 
it :  aud  judgment  was  given  for  the  plaintifT. 

V.  Infury  by  Hurface  water. 

Man^-  of  the  cases  involving  liability  for  the 
defective  plan  of  a  street  improvement  have 
arisen  out  of  injuries  done  by  surface  water. 
The  principles  by  which  this  liability  is  to  be 
determined  are  clear,  but  the  courts  have  not 
been  fortunate  in  all  cases  in  applying  them. 
When  natural  conditions  have  not  been  changed 
by  its  own  acts  the  municipality  is  under  no  ob- 
ligation to  provide  drainage  for  any  private 
property.  Therefore,  it  cannot  be  made  liable 
if  its  plan  falls  to  do  so.  Moreover,  there  is 
no  liability  for  merely  altering  the  relative  ele- 
vation of  adjoining  tracts  of  land  so  that  the 
natural  How  of  surface  water  from  one  to  the 
other  is  changed,  provided  that  a  natural  drain- 
way  la  not  closed.  But  the  city  cannot  close 
natural  drainways  to  the  injury  of  private 
property :  nor  can  it  change  the  course  of  drain- 
age 80  as  to  throw  water  in  a  mass  on  private 
property,  which  would  not  naturally  flow  there, 
or  gather  water  from  a  large  section  of  terri- 
tory, and  either  cast  it  onto  private  property, 
or  abandon  It  so  that  It  will  And  Its  way  there. 
AH  these  acts  are  trespasses,  and  the  city  can- 
not escape  liability  for  the  result  of  them  by 
claiming  that  the  Injury  is  due  to  a  plan.  If 
Its  plan  of  improvement  involves  either  a 
change  in  the  natural  course  of  drainage  or  the 
gathering  together  of  unusual  quantities  of 
water.  It  must  see  that  no  Injury  Is  done  to  pri- 
vate  individuals. 

The  courts,  in  attempting  to  apply  these 
principles,  have  frequently  become  •  Involved  in 
difflculty  by  falling  to  discriminate  between  the 
acts  which  the  city  had  a  right  to  do  and  those 
which  constituted  a  direct  Interference  with 
private  property  rights,  and  have  In  some  in- 
stances absolved  the  city  from  liability  in  the 
latter  class  of  cases  because  It  was  merely  ex- 
ercising a  governmental  discretion. 

The  city  is  not  bound  to  furnish  drainage, 
and  therefore  It  is  not  liable  for  error  of  judg- 
ment in  determining  the  capacity  of  a  drain 
which  forms  part  of  a  street  improvement  so 
that  it  does  not  carry  all  the  water  which  it 
was  intended  to  carry,  leaving  some  to  find  its 
way  onto  adjoining  property  to  its  Injury. 
Rozell  V.  Anderson,  91  Ind.  591. 

So,  where  the  water  flowing  In  a  street  gut- 
ter Is  no  more  than  would  naturally  flow  there 
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without  the  Improvement,  the  municipality  can- 
not be  enjoined  from  maintaining  a  certain  de- 
vice provided  for  conducting  the  water  into  the 
sewer,  so  that  at  times  of  heavy  rain  It  over- 
flows the  walk  onto  adjoining  property,  on  the 
ground  that  it  is  not  the  best  that  could  be 
provided  for  that  purpose.  Paine  v.  Delhi.  116 
N.  Y.  224,  5  L.  R.  A.  797,  22  N.  B.  405. 

So  where,  in  raising  the  grade  of  a  street, 
the  ordinance  directed  that  the  way  should  be 
supported  In  front  of  plaintiff's  property  by  a 
dry  wall,  and  the  water  flowing  along  the  street 
percolated  through  tbe  wall  to  the  Injury  of 
plaintiff's  property,  bat  it  did  not  appear  that 
more  water  came  through  than  would  naturally 
find  its  way  there,  the  court  held  there  was  no 
liability,  and,  as  a  ground  for  the  ruling,  said 
that  in  establishing  the  grade  and  adopting  the 
plans  for  the  improvement  of  the  street,  the 
councl!  acted  judicially,  in  the  exercise  of  its 
Judgment,  and  of  the  discretionary  power  vested 
in  it.  as  to  what  would  best  serve  the  public 
Interest :  and  the  rule  is  that  a  civil  action 
will  not  i.Ie  for  acts  that  are  judicial  In  their 
character,  and  discretionary.  But  the  court 
further  says,  no  other  or  better  plan  has  been 
suggested :  nor  is  it  claimed  that  there  was  any 
error  in  the  judgment  or  discretion  of  the  com- 
mon council  In  approving  It.  Watson  v.  Kings- 
ton. 114  N.  Y.  88,  21  N.  E.  102,  Afllrming  43 
Hun,  367. 

So,  it  has  been  held  that  a  municipality  Is 
bound  to  exercise  reasonable  care,  skill,  and 
Judgment  in  the  construction  of  culverts  ren- 
dered necessary  by  the  extension  of  its  streets. 
But  If  It  employs  a  competent  engineer  to  do 
the  work,  and  he.  la  the  honest  exercise  of  his 
Judgment,  falls  to  make  it  of  a  sufBcient  ca-  -^ 
pacity  by  which  water  is  thrown  back  upon  ad- 
joining property,  there  is  no  liability  on  the 
part  of  the  city.  If  the  engineer  Is  sufficiently 
competent,  and  makes  a  mistake  after  the  hon- 
est exercise  of  his  best  judgment,  It  is  such  a 
mistake  aa  is  inseparable  from  human  action. 
The  making  of  such  mistake  cannot  be  attrib- 
uted to  negligence,  for  negligence  is  the  failure 
to  exercise  ordinary  care.  Van  Pelt  v.  Daven- 
port, 42  Iowa,  308,  20  Am.  Rep.  622. 

But,  if  the  Inadequacy  In  the  size  of  a  sewer 
which  forms  part  of  a  street  improvement  Is 
owing  to  omission  to  exercise  ordinary  skill  and 
care  In  planning  and  performing  the  work,  the 
municipality  is  liable ;  but.  If  the  Inadequacy  of 
the  sewer  is  attributable  to  a  mere  error  of  judg- 
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the  street  was  rendered  unsafe  for  travel 
by  the  direct  act  of  the  city  or  its  con- 
tractor, and  that  the  city  would  be  held 
liable  in  those  states  in  which  an  implied 
municipal  responsibility  is  recognized  for 
unsafe  streets;  which,  however,  is  not  the 
case  in  Michigan."  Thus  it  appears  to  be 
the  view  of  the  author  that  the  doctrine  of 
nonliability  because  of  a  defective  plan, 
while  it  may  be  consistent  with  the  doc- 
trine then  announced  in  Michigan  that  mu- 
nicipal liability  does  not  exist  for  any  defect 
in  a  street,  is  nevertheless  inapplicable  in  a 
state  where  there  is  an  implied  liability  for 
unsafe  streets.  In  this  view  we  concur. 
Since  the  above  Michigan  decisions  the  leg- 
islature of  that  state  has  passed  an  act  ex- 
pressly declaring  municipal  liability  for  de- 


fective streets,  and  the  supreme  court  of 
that  state  has  construed  the  law  to  include 
defects  in  the  plan  of  construction,  as  well 
as  those  arising  by  neglect  to  repair.  Car- 
ver V.  Detroit  d  8.  PI.  Road  Co.  61  Mich. 
584,  28  N.  W.  721;  Sehert  v.  Alpena,  78 
Mich.  165,  43  N.  W.  1098 ;  Schroder  v.  Port 
Hurwi,  106  Mich.  173,  63  N.  W.  964.  Thus, 
by  the  construction  placed  upon  the  statute, 
the  earlier  Michigan  decisions  have  been 
overruled,  and  the  doctrine  of  nonliability 
of  a  municipality  for  a  defective  plan  in 
street  construction  no  longer  exists  in  that 
state.  The  doctrine  announced  in  the  New 
York  cases  cited  by  appellant  seems  to  bo 
in  conflict  with  some  other  decisions  in  that 
state.  In  Olemence  v.  Auburn,  66  N.  Y.  334, 
the  rule  is  questioned,  and  the  principle  of 


ment,  there  is.  no  liability.     Rice  v.  Bvansville, 
lOS  Ind.  7.  5S  Am.  Rep.  22,  9  N.  B.  139. 

A  municipal  corporation  Is  not  liable  for 
adopting  and  putting  into  efPect  a  plan  of  street 
improvement  which  merely  raises  the  grades 
of  the  streets  so  as  to  prevent  the  surface  wa- 
ter from  running  off:  of  abutting  property  as  it 
had  formerly  done,  although  the  result  is  to 
create  a  pond  which  is  a  nuisance  to  neighbor- 
ing property.  Claris  v.  Wilmington,  5  Harr. 
(Del.)  243.  In  that  case  It  did  not  appear 
whether  the  obstruction  was  to  a  natural  drain- 
way,  or  to  the  water  In  its  diffused  condition. 
The  court,  however,  intimates  that  it  would  be 
Immaterial,  except  in  case  of  a  running  stream, 
since  it  said  that,  in  case  of  such  stream,  there 
would  be  no  authority  to  provide  for  the  ob- 
structed water.  In  this  intimation,  however, 
the  court  is  in  error,  since  there  is  no  right  to 
obstruct  ancient  drainways,  and  any  plan  of 
improvement  which  might  have  that  effect  in- 
terferes with  the  rights  of  the  abutting  owner, 
and  gives  him  a  right  of  action.  See  3  Farn- 
ham.  Waters.  IS  889  et  «eq. 

The  erection  of  a  sewer,  rendered  necessary 
by  street  improvements,  of  such  incapacity  that 
every  sane  man  knows  In  advance  that  it  will 
not  afford  any  relief  from  the  consequences  of 
obstruction  to  the  natural  drainage  caused  by 
the  filling  of  the  street,  would  be  dispensing 
with  the  use  of  common  sense,  and  by  no  means 
consistent  with  that  reasonable  care  which  the 
law  requires.  It  would,  Indeed,  be  carelessness 
most  gross  and  wanton, — not  merely  an  error 
of  judgment,  but  the  failure  to  exercise  judg- 
ment at  all.  Indianapolis  v.  Huffer,  80  Ind. 
235. 

In  a  case  where  the  city  constructed  a  street 
across  a  ravine,  and  placed  an  inadequate  con- 
duit under  the  street  to  carry  the  water  flow- 
ing in  the  ravine  so  that  the  water  therein  was 
backed  upon  plaintiff's  property  to  its  Injury, 
the  city  claimed  freedom  from  liability  on  the 
ground  that  it  was  merely  a  result  of  negligence 
or  unskllfulness  in  devising  the  plan  ;  but  the 
court  held  that,  under  the  rule  that  the  munici- 
pality was  not  responsible  for  error  In  the  exer- 
cise of  legislative  power,  It  could  not  be  held 
liable  for  undertaking,  or  falling  to  undertake, 
the  construction  of  an  improvement;  but  that, 
when  the  Improvement  was  undertaken,  the 
work  became  a  ministerial  one,  and  the  corpora- 
tion must  exercise  ordinary  care  and  skill  In 
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devising  the  plan  as  well  as  in  performing  the 
work.  Evansvillc  v.  Decker,  84  Ind.  325,  43 
Am.  Rep.  80. 

Where,  in  construction  of  a  culvert,  the  city 
extended  a  gas  pipe  through  it  which  acted  as 
a  dam  and  cast  the  water  back  upon  upper  prop- 
erty, it  was  contended  that  the  city  was  not 
liable  for  the  injury  because  the  decision  to  put 
in  the  gas  pipe  across  the  drain  was  a  judicial 
act,  and  for  an  error  of  judgment  as  to  its  ef- 
fect as  an  obstruction,  the  city  is  not  liable. 
But  the  court  said,  this  proposition  leaves  out 
of  view  the  important  consideration  that,  in 
putting  in  said  obstruction,  or  permitting  it  to 
be  done,  the  city  exercised  reasonable  prudence 
and  care,  but  added,  for  a  mere  mistake,  not- 
withstanding the  exercise  of  proper  care  and 
the  employment  of  competent  skill,  the  corpora- 
tion will  not  be  liable.  Powers  v.  Council 
Bluffs,  50  Iowa,  197. 

.However,  negligence  cannot  be  inferred  as 
matter  of  law  from  the  simple  fact  that  cul- 
verts constructed  as  part  of  a  street  improve- 
ment to  carry  water  collected  by  the  gutters 
were  defective  in  plan,  and  became  obstructed  or 
filled  up  by  accumulations  of  dirt  and  sand, 
without  anything  to  show  the  grade  on  which 
they  were  built,  the  care  taken  to  determine 
their  sufficiency,  or  other  facts  bearing  upon 
the  question  of  negligence.  Peru  v.  Brown,  10 
Ind.  App.  597,  38  N.  E.  223. 

That  water  is  collected  in  a  channel,  and 
poured  on  the  land  of  an  adjoining  owner,  by 
the  execution  of  a  plan  for  street  improvement 
adopted  by  the  city  coancil,  does  not  exonerate 
the  city  from  liability  for  the  injury,  since  It 
has  no  power  thus  to  injure  adjoining  property 
without  paying  the  damage,  and  it  Is  Immaterial 
whether  it  is  done  in  execution  of  a  plan  or  not. 
North  Vernon  v.  Voegler.  89  Ind.  77. 

So,  if  the  water  Is  gathered  together  In  arti- 
ficial quantities  it  must  be  provided  for. 

In  Weis  v.  Madison,  75  Ind.  241,  39  Am.  Rep. 
135,  where  plaintiff's  property  was  injured  by 
the  collection,  for  the  purpose  of  street  im- 
provement, of  the  surface  water  from  a  large 
area,  confining  it  to  channels  and  carrying  it 
to  a  point  where  a  culvert  of  insufficient  capaci- 
ty was  constructed  to  care  for  it,  the  court  held 
that  the  collection  of  the  water  in  one  channel, 
causing  it  to  fiow  onto  plaintiff's  property, 
was  certainly  a  ministerial,  and  not  a  legisla- 
tive or  judicial,  act.  But  the  court  continues, 
it  is  not  alleged  that  there  was  any  defect  In 
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the  holding  in  Seifert  v.  Brooklyn,  101  N. 
Y.  136,  54  Am.  Rep.  664,  4  N.  E.  321,  does 
not  seem  to  be  easily  reconcilable  with  the 
cases  cited.  But,  whatever  may  now  be  said 
to  be  the  rule  in  New  York,  the  following 
cases  from  other  jurisdictions  clearly  refuse 
to  distinguish  between  the  municipal  liabil- 
ity, because  of  a  defective  plan  of  construc- 
tion and  that  which  arises  from  negligence 
to  repair.  It  is  held  that  actionable  negli- 
gence is  included  in  the  one  as  much  as  in 
the  other.  Civclemlle  v.  Sohn,  59  Ohio  St. 
285,  69  Am.  St.  Rep.  777,  52  N.  E.  788; 
Hinds  v.  Marshall,  22  Mo.  App.  208 ;  Chicago 
V.  Seben,  165  111.  371,  56  Am.  St.  Rep.  245, 
46  N.  E.  244;  Kendall  v.  Albia,  73  Iowa, 
241,  34  N.  W.  833;  Poole  v.  Jackson,  93 
Tenn.  62,  23  S.  W.  67 ;  Dallas  v.  Jones,  93 
Tex.  38,  49  S.  W.  577,  53  S.  W.  377 ;  Gould 


V.  Topeka,  32  Kan.  485,  49  Am.  Rep.  496, 
4  Pac.  822;  Blyhl  v.  Waterville,  67  Minn. 
115.  47  Am.  St.  Rep.  596,  58  N.  W.  817. 
Tlie  last-named  case  modifies  the  rule  by  the 
condition  that  liability  shall  exist  only  when 
there  is  no  necessity  or  reason  for  the  de- 
fective plan;  and  Oould  v.  Topeka,  32  Kan. 
485,  49  Am.  Rep.  496,  4  Pac.  822,  also  lim- 
its it  by  the  condition  that,  if  the  plan  is 
such  that  different  minds  may  entertain  dif- 
ferent opinions  as  to  whether  it  is  dangerous 
or  not,  the  benefit  of  the  doubt  may  be  given 
to  the  board  that  planned  it,  and  the  city 
held  not  liable,  but  that,  even  in  such  event, 
it  must  appear  that  the  exact  matter  was 
under  consideration  by  the  governing  board, 
and  after  due  deliberation  such  plan  was  ex- 
pressly adopted,  or  expressly  ratified.  The 
latter  condition  does  not  appear  from  the 


the  mechanism  of  the  culvert,  and  it  holds 
that  the  skill  required  of  the  municipality  ex- 
tended to  the  plan  as  well  as  its  execution. 
The  court  said  that  it  Is  stretching  the  doc- 
trine of  immunity  from  liability  for  consequen- 
tial inluriea  to  an  unwarranted  extent  to  hold 
that,  if  the  mechanism  is  perfect,  there  is  no 
responsibility  in  case  the  collected  water  is  not 
carried  away,  no  matter  how  greatly  dispro- 
portionate and  Inadequate  the  size  and  capaci- 
ty of  the  culvert  to  the  volume  of  the  water  led 
to  and  poured  against  it  by  means  of  the  drains 
of  the  muuiclpality.  It  is  the  plain  duty  of  the 
corporation,  when  it  confines  water  in  one 
channel,  to  see  to  it  that  suitable  provision  is 
made  for  the  escape  of  the  water  into  natural 
water  courses,  or  other  channels  which  will 
carry  it  off  without  Injury  to  private  property. 
And  that  doctrine  was  followed  In  Crawfords- 
vllle  V.  Bond,  96  Ind.  236. 

In  Nevins  v.  Peoria,  41  111.  502,  89  Am.  Dec. 
392,  the  city,  by  grading  its  streets  for  the  pur- 
pose of  disposing  of  surface  water,  caused  It  to 
flow  onto  adjoining  property  and  become  stag- 
nant to  the  injury  of  a  neighboring  property 
owner.  The  city  contended  that,  if  the  Injury 
was  the  result  of  an  exercise  of  its  governmental 
power  to  grade  tlie  streets.  It  was  not  liable  for 
the  injury.  The  court  said,  we  can  solve  more 
easily  and  safely  questions  of  this  character  if 
we  take  pains  to  free  our  minds  from  the  false 
notion  that  a  municipal  corporation  has  some 
Indefinable  element  of  sovereign  power  which 
takes  from  the  property  of  the  citizen,  as 
against  its  aggression,  the  protection  enjoyed 
against  the  aggressions  of  a  natural  person. 
The  city  is  not  liable  for  errors  of  judgment 
which  may  affect  the  convenient  use  of  the 
street  as  uuch ;  but  it  cannot,  even  through  the 
execution  of  a  properly  adopted  plan,  so  affect 
adjoining  property  as  to  amount  to  a  partial 
taking  of  the  property  for  public  use,  without 
being  liable  to  make  compensation  for  the  in- 
jury done.  The  court  asks :  If,  In  raising  the 
grade  of  a  street,  the  city  turns  a  stream  of 
mud  and  water  upon  the  grounds  and  Into  the 
cellar  of  one  of  its  citizens,  or  creates  in  his 
neighborhood  a  stagnant  pond  that  brings  dis- 
ease upon  his  household,  upon  what  ground  of 
reason  can  it  be  Insisted  that  the  city  should  be 
excused  from  paying  for  the  Injuries  It  has  di- 
rectly wrought?  It  further  asks:  If  the  pub- 
lic Interest  requires  that  the  lot  of  an  indlvid- 
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ual  shall  be  rendered  unsafe  for  occupancy, 
either  wholly  or  In  part.  In  the  process  of 
grading,  why  should  not  the  public  pay  for  It 
to  the  extent  to  which  it  deprives  the  owner  of 
its  legitimate  use?  The  theory  that  private 
rights  are  ever  to  be  sacrificed  to  the  public 
convenience  or  Interest  without  full  compensa- 
tion is  fraught  with  danger,  and  should  find  no 
lodgment  in  American  jurisprudence.  To  pre- 
vent this  was  the  object  of  some  of  the  most 
important  of  our  constitutional  guaranties. 

If  a  municipal  corporation,  by  Its  sj'stem  of 
street  Improvement,  collects  the  surface  water 
from  a  large  area,  it  will  be  liable  for  the  re- 
sulting injury  In  case  It  provides  an  outlet 
which  Is  inadequate  to  carry  the  accumulated 
water,  so  that  It  overflows  onto  adjoining  prop- 
erty ;  and  It  Is  Immaterial  that  the  inadequacy 
is  because  of  defect  of  plan.  Seaman  ▼. 
Marshall,  116  Mich.  327,  74  N.  W.  484. 

Bo  a  county,  in  Improving  a  highway,  shoald 
see  that  the  surface  water  follows  its  nataral 
course ;  and  it  will  be  liable  If  it  collects  water 
either  from  the  road  Itself  or  from  adjoining 
property,  and  discharges  It  on  private  property, 
where  it  would  not  naturally  flow.  Schofleld  v. 
Cooper  (Iowa)  102  N.  W.  110. 

In   Lacour  v.   New  York,   3   Duer,   417,   the 
municipality  adopted  a  plan  for  street  Improve- 
ment which  contemplated  the  lowering  of  sev- 
eral intersecting  streets,  and  then  let  the  con- 
tract for  the  work  on  one  of  the  streets  to  be 
done  separately.     The  result  of  this  was  that 
the  street,  when  brought  to  the  new  grade,  was 
much  lower  than  the  Intersecting  street,  and  in 
fact  constituted  a  hole  or  depression,  and  the 
municipality  made  no  provision  for  draining  off 
the  water  which   would  naturally  accumulate 
therein.     The  result  was  that  water  collected 
there  and  Injured  the  walls  of  an  abutting  own- 
er, who  brought  an  action  to  recover  for  his 
injury.     The  city  defended  on  the  ground  that 
the  work  was  within  Its  discretionary  and  le^r- 
Islatlve  power,  but  the  court  held  that,  after 
the  passage  of  the  ordinance  providing  for  tbe 
improvement,  all  the  work  was  ministerial,  and 
that  the  city  was  liable  for  negligence  In    Its 
performance,  and  that  it  was  negligence  to  car- 
ry on  the  Improvement  In  the  manner  In  which 
It  was  done. 

Some  courts,  in  considering  the  effect  of  the 
fact  that  the  Injury  was  caused  by  an  exercise 
of  discretionary  power,  have  lost  sight  of   the 
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evidence  in  the  case  at  bar.  It  simply  ap- 
pears that  the  construction  was  probably 
originally  made  as  it  now  is,  but  whether 
the  plan  was  considered  and  expressly 
adopted  by  the  proper  governing  authorities 
of  the  city  does  not  appear.  We  think,  in 
any  event>  however,  that  the  weight  of  au- 
thority is  against  appellant's  contention, 
and  that  a  city  cannot  relieve  itself  from 
liability  for  defective  streets  because  the  de- 
fect may  be  part  of  an  original  plan  of 
construction.  This  court  held  that  the 
question  of  negligent  construction  of  the 
street  was  one  for  the  jury  in  White  v.  Bal- 
lard, 19  Wash.  284,  53  Pac.  159,  although 
the  onginal-plan  doctrine  here  under  consid- 
eration seems  not  to  have  been  discussed. 
We  think  it  was  a  question  for  the  jury  in 
the  case  at  bar  whether  the  city  neglected 
to  keep  the  street  in  safe  condition,  and  it 


is  immaterial  whether  the  defect  arose  from 
the  original  construction  or  from  subsequent 
causes.  There  is  also  an  additional  element 
which  calls  for  its  submission  to  the  jury, 
and  that  is  whether  the  city  was  negligent 
in  permitting  the  electric  light  to  be  so 
placed  that  the  shadow  of  the  pole  sup- 
porting it  concealed  the  opening ..  in  the 
^walk,  if  duch  be  the  fact.  The  evidence  in- 
troduced by  the  respondents  certainly 
tended  to  establish  that  fact,  and  it  was  for 
the  jury  to  say  what  was  the  fact  in  that 
particular.  We  think  the  case  was  errone- 
ously withdrawn  from  the  jury,  and  that 
the  new  trial  was  properly  granted. 
The  judgment  is  affirmed. 

Reavis,  Gh.  J.,  and  Fnllerton,  Anders, 
Monntt  Dnnbar,  and  Wlilte,  JJ.,  concur. 


fact  that  there  had  been  a  positive  tort  com- 
mitted a>?aln8t  the  private  Individaal,  and  not  a 
mere  exercise  of  a  well-defined  right  by  the 
city. 

Thus,  in  Mills  v.  Brooklyn,  32  N.  Y.  489,  it 
appeared  that,  by  the  grading  of  its  streets, 
defendant  brought  to  a  point  in  front  of  plain- 
tllT's  property  certain  surface  water  which 
flowed  along  the  street,  and  then  provided  an  in- 
adequate sewer  to  care  for  all  the  water  so 
accumulated,  so  that  part  of  vlt  overflowed  onto 
piaintifTs  property  to  its  injury.  The  court 
said  the  grievance  of  which  plaintiff  complained 
is  that  suflicient  sewerage  to  carry  off  the  sur- 
face water  from  his  lot  has  not  been  provided, 
and  then  proceeded  to  show  that,  there  being 
no  duty  on  the  part  of  the  municipality  to  pro- 
vide sewerage,  uo  complaint  can  be  made  be- 
cause that  which  was  provided  was  inadequate. 
The  court  argues  that  the  duty  of  draining  the 
streets  and  avenues  of  the  city  is  one  requiring 
the  exercise  of  deliberation,  Judgment,  and  dis- 
cretion. This  duty  is  not  in  a  technical  sense 
a  Judicial  one,  for  it  does  not  concern  the  ad- 
ministration of  Justice  between  citizens ;  but  it 
is  of  a  Judicial  nature,  for  it  requires  the  same 
qualities  of  deliberation  and  Judgment.  This 
is  a  matter  which  is  committed  to  the  municipal 
council,  and  cannot  be  reviewed  by  court  or 
jury.  And  it  was  decided  that  the  action  could 
not  be  maintained.  In  this  argument  the  court 
appears  to  have  missed  the  whole  point  of  the 
controversy.  The  fact  that  the  question 
whether  drainage  should  be  provided,  and  if  so 
how  much,  is  a  matter  wholly  within  the  dis- 
cretion of  the  municipal  authorities,  is  not  sub- 
ject to  dispute,  and  no  action  lies  for  the  ex- 
ercise or  nonexercise  of  the  power.  But  when, 
by  its  own  improvements,  the  municipality  has 
gathered  a  body  of  water  at  a  point  which  it 
would  not  have  reached  but  for  these  Improve- 
ments, it  is  no  longer  a  matter  of  discretion 
whether  the  municipality  will  provide  for  such 
water  or  abandon  it  to  Injure  the  abutting 
property  owner ;  but  its  absolute  duty  Is  to  care 
for  it,  and,  In  case  it  falls  to  do  so,  it  is  liable 
for  the  resulting  injury.  Since  the  court  did 
not  consider  this  phase  of  the  case,  the  decision 
is  of  little  value  upon  the  general  question. 
The  doctrine  of  the  Mills  Case  was,  however, 
recognized  and  followed  in  Hines  v.  Lockport, 
60  N.  Y.  238. 
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So,  In  Tarr  v.  Northern  Liberties,  35  Pa. 
324,  78  Am.  Dec.  342,  the  defendant  had,  by  its 
system  of  street  improvement,  conducted  large 
quantities  of  surface  water  to  a  point  opposite 
the  plaintiff*s  store,  and  then  had  failed  to  pro- 
vide sufficient  inlets  into  the  sewer  to  provide 
for  all  of  the  water.  The  consequence  was  that 
a  summer  shower  precipitated  such  quantities 
of  water  which  were  not  conducted  away  that  it 
overflowed  the  sidewalk  and  fllled  the  basement 
of  plaintiff's  property,  and  he  brought  an  ac- 
tion to  recover  for  the  resulting  Injury.  The 
court  said  that  the  question  is.  Have  the  citi- 
zens of  our  incorporated  towns  a  legal  right  to 
call  upon  the  portion  of  the  people  thus  Incor- 
porated to  devise  and  execute  such  a  system  of 
drainage  as  will  secure  all  private  property 
against  all  ordinary  or  extraordinary  flooding 
by  rain  or  melting  snow?  Of  course  the  an- 
swer to  this  question  must  be  in  the  negative, 
and  such  answer  the  court  returned ;  but  the 
trouble  was,  the  court  did  not  correctly  state 
the  proposition  before  it,  which  was :  Must  a 
municipal  corporation,  which,  by  its  system  of 
street  improvement,  conducts  large  quantities 
of  water  to  a  point  which  It  would  not  other- 
wise reach,  provide  a  means  by  which  such 
water  can  be  disposed  of  without  injury  to 
abutting  property?  The  answer  to  this  ques- 
tion must  be  in  the  affirmative,  so  that  the 
decision  in  the  case  Is  of  no  value  because  the 
proposition  to  be  decided  was  not  correctly 
stated. 

But  the  same  principle  was  applied  in  Bear 
V.  Allentown,  14S  Pa.  80,  23  Atl.  1062. 

Magarity  v.  Wilmington,  5  Houst.  (Del.) 
530,  was  brought  to  recover  damages  for  In- 
juries to  plalntlff*s  house  by  water  because  of 
the  grading  of  one  street  and  the  manner  of 
constructing  sewers  in  another.  The  source  of 
the  water  does  not  appear,  nor  does  It  appear 
In  what  manner  the  Injury  was  effected,  so  that 
the  case  is  of  little  value ;  but  the  court  takes 
the  broad  ground  that,  for  discretionary  acts, 
the  city  cannot  be  called  into  question  by  pri- 
vate citizens.  It  says  that  the  grading  of  the 
avenue  in  this  case,  and  the  construction  of  the 
sewer,  were  matters  for  decision  by  the  city 
authorities,  which  involved  no  sort  of  respon- 
sibility to  private  persons ;  the  determination  to 
grade  and  construct,  and  the  form  of  doing  both, 
were  a  plan  of  action  entirely  Judicious. 
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In  Kavanagh  v.  Brooklyn,  88  Barb.  232,  the 
city,  In  grading  its  streets,  caused  the  water  to 
run  along  them  until  It  came  opposite  plaintiff's 
house,  and  then,  because  the  city  failed  to  pro- 
vide for  the  water.  It  flowed  off  from  the  street 
onto  plaintiff's  property,  and  the  court  held 
that  there  was  no  liability  because  the  Injury 
was  the  necessary  result  of  the  establishment 
of  a  plan  of  street  Improvement.  The  court 
says :  ''The  ground  which  plaintiff  assumed, 
and  must  maintain  to  entitle  him  to  maintain 
this  action,  Is  that  a  municipal  corporation  is 
liable  in  damages  for  an  injury  or  inconven- 
ience to  the  owner  of  property  upon  the  streets 
resulting  from  the  Improvement  of  streets  by 
authority  of  law,  where  there  is  no  negligence 
or  unakilfulness  in  conducting  the  work.  Noth- 
ing short  of  the  uOirmatlve  of  this  position  will 
uphold  the  present  action."  But  It  is  very  ob- 
vious that  the  plaintiff  was  not  required  to  es- 
tablish that  position  In  the  form  In  which  it 
was  stated  by  the  court.  All  he  had  to  estab- 
lish was  that  the  Improvement  gathered  sur- 
face water  out  of  its  courts  and  conducted  It 
near  plaintiff's  property,  wbere  It  was  aban- 
doned to  his  injury.  This  gave  plaintiff  a  right 
of  action,  whether  it  was  the  result  of  the 
plan  of  improvement,  or  was  the  result  of  negli- 
gent construction. 

In  Carroll  v.  Rye  Twp.  (N.  D.)  101  N.  W. 
894,  the  defendant  township  constructed  high- 
ways by  throwing  earth  from  the  sides  toward 
the  center  so  as  to  leave  ditches  along  them. 
The  effect  of  this  was  that  the  ditches  acted  as 
drains  for  the  surface  water  of  a  large  sec- 
tion of  territory,  and  It  flowed  to  a  point  on  the 
farm  of  plaintiff  where  it  overflowed,  and  plain- 
tiff claimed  that  it  had  seriously  Injured  his 
property.  Defendant  denied  the  injury.  The 
court  says  that.  In  view  of  its  holding  with 
reference  to  the  law  of  the  case.  It  was  not  nec- 
essary to  decide  the  disputed  question ;  but,  for 
the  purposes  of  the  case,  they  might  assume 
that  the  plaintiff  had  been  damaged,  and  that 
the  damage  was  the  proximate  result  of  de- 
fendant's acts.  The  court  then  discusses  the 
civil-law  rule  and  the  common-enemy  rule  with 
reference  to  the  right  to  obstruct  the  flow  of 
surface  water,  and  holds  that,  since  the  high- 
way ditches  were  not  dug  for  drainage  purposes, 
but  were  the  necessary.  Incidental  result  of  the 
only  practicable  method  of  making  the  road  flt 
for  travel,  whatever  damage  plaintiff  had  suf- 
fered from  surface  water  diverted  by  the  high- 
ways is  not  traceable  to  any  misconduct  on  de- 
fendant's part,  and  therefore  plaintiff  had  no 
right  of  action.  The  court,  in  making  this  rul- 
ing, plainly  overlooks  the  principle  on  which 
the  decision  should  have  been  placed.  The  con- 
troversy between  the  courts  which  have  adopted 
the  clvil-lnw  rule  and  the  common-enemy  rule 
is  as  to  the  right  to  obstruct  or  dam  up  nat- 
ural draiuways.  All  courts,  both  those  which 
follow  the  common-enemy  rule  and  the  civil- 
law  rule,  hold  that,  if  a  person  or  corporation, 
by  means  of  Improvements  of  his  or  its  own 
property,  gathers  surface  water  from  a  large 
section  of  country,  and  conducts  it  to  a  point 
where,  unless  it  is  cared  for,  it  will  do  injury 
to  a  neighboring  property  owner,  there  is  a 
duty  to  care  for  the  water,  and  a  liability  will 
exist  if  It  Is  abandoned  and  permitted  to  cause 
such  injury.  The  plaintiff  in  the  case  placed 
his  contention  of  the  right  to  recover  directly 
upon  this  principle,  and  it  is  strange  that  the 
court  should  have  failed  even  to  consider  the 
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question  of  liability  on  this  ground  in  its  opin- 
ion, but  should  have  diverged  to  notice  the 
conflict  between  the  civil-law  and  the  common- 
enemy  rules,  and  thereby  missed  the  entire 
point  of  the  controversy. 

In  Wilson  V.  New  York,  1  Denio,  595,  43  Am. 
Dec.  719,  the  raising  of  the  grade  of  a  street 
was  alleged  to  have  obstructed  the  flowing  of 
the  surface  water  from  an  abutting  lot,  and  to 
have  tnrned  the  water  and  caused  it  to  ran 
upon  such  premises,  and  the  proof  showed  that 
the  water  ran  from  a  street  and  from  adjacent 
lots  upon  the  plaintiff's  property  because  of  the 
improvement.  The  court  said  that  the  munici- 
pal corporation  acted  under  authority  of  the 
legislature,  and  that,  therefore,  what  was  done 
was  lawful,  and,  if  the  plaintiff  was  thereby  in- 
commoded, it  was  damnum  absque  injuria;  and 
gave  no  right  of  action  against  those  who  had 
only  exercised  a  legal  power  vested  in  them 
for  the  public  convenience  and  welfare. 

d.  The  MisMuri  cotes. 

Thurston  v.  St.  Joseph,  51  Mo.  510,  11  Am. 
Kep.  468,  which  involved  the  question  of  lia- 
bility for  injuries  caused  by  the  bursting  of  a 
sewer,  contains  a  discussion  of  the  principles 
involved  that  is  so  full  that  it  throws  much 
light  on  the  question  under  discussion.  Adams, 
.7.,  who  delivered  the  leading  opinion,  says  that. 
If  the  court  is  to  follow  the  rule  laid  down  in 
St.  Louis  v.  Gurno,  12  Mo.  414  ;  Taylor  v.  St. 
Louis,  14  Mo.  20,  55  Am.  Dec.  89;  and  Doff- 
man  r.  St.  Louis,  15  Mo.  651, — which  denied 
the  liability  of  ^c  city  for  consequential  In- 
juries to  adjoining  property  because  of  the  al- 
teration of  the  grade  of  the  highway,  plaintiff 
could  not  recover  In  the  case  at  bar.  The 
judge  proceeds  to  state  that  the  cases  which 
denied  liability  In  such  cases  were  founded  np- 
on  British  Cast  Plate  Mfrs.  v.  Meredith,  4  T. 
II.  704,  but  he  denied  the  applicability  of  the 
principle  of  that  decision  in  this  case.  The 
ground  of  that  decision  seems  to  be  that  Par- 
liament was  omnipotent,  and,  if  it  saw  fit  to 
authorize  an  improvement  without  providing 
for  compensation,  none  could  be  claimed.  There 
the  maxim  Salus  populi  est  supreme  lex  applies, 
and  private  rights  must  yield  to  public  con- 
venience. But  the  Missouri  Constitution  guar- 
antees a  certain  remedy  for  every  injury  to 
property,  and  provides  that  private  property 
shall  not  be  taken  for  public  use  without  com- 
pensation. Under  these  provisions,  when  the 
legislature  confers  power  upon  a  municipal  cor- 
poration to  make  improvements,  the  correspond- 
ing duty  to  make  compensation  must  be  Im- 
plied. And  since,  under  the  authority  of  Lack- 
land V.  Nortli  Missouri  R.  Co.  31  Mo.  180,  the 
right  of  an  owner  of  a  lot  in  a  town  to  the  use 
of  the  adjoining  street  is  as  much  property  as 
the  lot  Itself,  the  access  cannot  be  cut  off  by 
the  alteration  of  the  grade  without  making 
compensation,  thereby  overruling  the  Gumo, 
Taylor,  and  Hoffman  Cases.  In  this  opinion 
Sherwood,  J.,  concurs.  Ewing,  J.,  concurs  in 
the  result  Wagner.  J.,  dissents,  and  VorieSp  J., 
did  not  sit.  But  In  Schattner  v.  Kansas  City,  53 
Mo.  162,  which  involved  the  question  of  lia- 
bility for  changing  the  grade  4  feet,  the  conrt 
returned  to  the  doctrine  of  the  Gurno  Case,  and 
held  that  there  is  no  liability.  Again,  in  Im- 
ler  V.  Springfield.  55  Mo.  125,  17  Am.  Rep.  645, 
where,  during  the  process  of  Improving  a  street, 
the  gutter  at  its  side  was  temporarily  filled  up 
BO  that  the  water  from  a  sewer  ran  over  the 
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walk  onto  plaintlff'H  property,  the  court  denied 
the  liability  of  the  municipality,  saying  that  in 
such  case  no  right  of  action  accrues  to  persons 
having  property  fronting  on  the  street  im- 
proved, unless  the  injury  be  shown  to  have  re- 
sulted from  the  negligent  or  improper  manner 
in  which  the  work  is  done  by  the  city  or  its 
employees.  This  has  been  the  settled  doctrine 
of  this  state  ever  since  the  case  of  St.  Louis  v. 
Gurno,  12  Mo.  414.  The  court  further  says, 
the  case  was  tried  upon  the  theory  that  it  was 
the  duty  of  the  city  during  the  progress  of  the 
work  to  prevent  the  surface  water  from  flow- 
ing upon  the  lots  of  the  adjoining  proprietors, 
and  that  it  was  negligence  in  the  city  not  to 
have  done  so,  for  which  it  Is  liable.  But  the 
cburt  held  that  no  such  liability  exists.  Au- 
thorities are  then  cited  to  the  effect  that,  In 
grading  streets,  the  municipality  is  under  no 
obligation  to  provide  means  to  keep  the  surface 
water  from  flowing  onto  abutting  property. 
But  the  court  seems  to  overlook  the  fact  that 
in  the  case  under  consideration  the  municipality 
had  not  simply  failed  to  provide  means  for 
keeping  the  water  off  from  the  abutting  prop- 
erty, but  actually  interfered  with  Its  flow  so  as 
to  change  its  course,  and  cast  it  on  to  the  abut- 
ting property,  whl-ch  was  sufficient  to  give  a 
right  of  action.  8ee  3  Farnham,  Waters,  i  886. 
Again,  in  Wegmann  v.  Jefferson,  61  Mo.  55,  in 
which  damages  were  sought  for  injuries  to 
abutting  property  by  the  change  of  the  grade  of 
a  street,  the  court  said  it  was  well  settled  In 
that  state  that  a  municipal  corporation  was  not 
liable  for  consequential  injuries  caused  by  the 
alteration  of  street  grades  If  it  exercised  rea- 
sonable care  and  skill  In  the  performance  of 
the  work. 

Finally,  In  Foster  v.  St.  Louis,  71  Mo.  157, 
an  action  was  brought  to  recover  damages  for 
injuries  caused  by  water  which  was  gathered  by 
the  improvement  and  paving  of  a  street  and  pre- 
cipitated by  the  termination  of  the  gutter  onto 
plaintiff's  property.  The  court  said  the  evi- 
dence tended  to  ahow  that  the  street  was  opened 
according  to  a  plan ;  that  in  said  plan  no 
method  was  devised  for  the  disposition  of  sur- 
face water  which  might  flow  along  the  gutters 
so  that  adjoining  property  owners  would  not  be 
injured  by  it;  so  that  the  injury  resulted  from 
an  error  of  Judgment  on  the  part  of  the  city 
council  in  ordering  the  opening  of  the  street  at 
a  certain  grade  without  providing  some  method 
of  disposing  of  the  surface  water.  The  court 
then  proceed  to  state  that  the  passage  of  the 
ordinance  was  quasi  Judicial,  and  that  the  rule 
that  the  city  is  not  liable  for  consequential 
damages  arising  from  a  defect  In  a  plan  adopted 
is  fully  established  by  the  Imler,  Schattner, 
and  Wegmann  Crises,  and  the  case  of  Saxton  v. 
St.  Joseph,  60  Mo.  153,  which  involved  the 
que<2tion  cf  the  liability  of  the  city  to  pay  for 
work  done  on  a  street  for  which  the  abutting 
owners  were  not  liable  because  of  a  defect  in  the 
ordinance  authorizing  the  performance  of  the 
work,  and  in  which  the  court  held  that  the 
doctrine  that  the  city  is  liable  for  the  negli- 
gent manner  in  which  public  duties  are  carried 
on  does  not  apply  to  defective  legislation.  The 
question  of  defective  plan  was  not  discussed  in 
either  the  Imler,  Schattner  or  Wegmann  Cases, 
and  the  Saxton  Case  Is  plainly  not  in  point ;  so 
that  the  court  In  the  Foster  Case,  without  a 
particle  of  authority  to  sustain  the  decision, 
Justifiea  the  casting  of  gathered  surface  water 
in  a  body  onto  adjoining  property  because  It 
67  L.  R.  A. 


was  the  result  of  a  defective  plan.  Such  a 
result  is,  of  course,  not  Justiflable  on  princi- 
ple. But  the  principle  of  that  case  was  fol- 
lowed in  Stewart  v.  Clluton,  79  Mo.  603,  al- 
though In  the  latter  case  the  injury  was  in  fact 
caused  by  a  pipe  which  plaintiff  had  himself 
laid,  so  that  the  case  depends  upon  entirely  dif- 
ferent principles  from  those  chiefly  discussed  by 
the  court. 

What  effect  these  decisions  had  in  causing 
the  change  In  the  Constitution  cannot  be  stated, 
but  in  1875  an  amendment  to  that  instrument 
provided  that  private  property  should  not  be 
damaged  for  public  use  without  compensatloni 
and,  under  that  amendment,  it  Is  Intimated  In 
Werth  V.  Springfleld,  78  Mo.  107,  that  compen- 
sation must  be  made  in  some  form  for  this  clas» 
of  injuries. 

IV.  Injury  to  travelers. 
a.  Defective  streets. 

When  the  question  of  the  municipal  liability 
to  travelers  Is  considered,  such  liability  Is  found 
to  depend,  not  upon  any  private  right  of  the  in- 
jured person,  but  upon  his  right  as  one  of  the 
public.  The  public  has  no  rights  against  the 
municipality  in  the  absence  of  legislation  con- 
ferring them  either  expressly  or  impliedly. 
When  It  has  been  established  that,  under  the 
statutes  of  a  particular  state,  a  city  is  liable- 
for  failure  to  maintain  Its  streets  In  a  safe  con- 
dition, the  question  arises,  Is  there  any  ground 
for  distinction  between  those  defects  which  are 
the  result  of  the  plan  on  which  the  work  was 
done,  and  those  which  result  from  the  negligent 
execution  of  the  plan?  On  principle.  It  would 
seem  that  It  was  Immaterial,  so  far  as  the  lia- 
bility of  the  city  was  concerned,  how  the  de- 
fect arose.  If  it  Is  bound  to  keep  the  streets 
free  from  defects,  liability  Is  established  by  an 
injury  caused  by  a  defect,  and  the  city  should 
not  be  heard  to  say  that  it  deliberately 
planned  the  defect.  The  majority  of  the  cases- 
take  this  view  of  the  matter. 

The  rule  of  exemption  from  liability  for  In 
Juries  caused  by  a  defective  plan  should  not  be- 
carried  to  the  extent  of  relieving  the  city  from 
liability  when  the  plan  devised  and  put  in  op- 
eration leaves  the  streets  In  a  dangerous  condi- 
tion for  public  use.  And  where  the  injury  was 
caused  by  a  person  stepping  into  the  catch 
basin  to  a  sewer,  the  court  stated  that,  what- 
ever the  evidence  as  to  the  original  plan  might 
have  been,  it  was  shown  that  It  had  become  en- 
larged and  out  of  repair  after  it  was  flnished: 
but  it  held  that,  if  the  city  has  adopted  a  plan 
and  created  an  existing  condition  In  a  street  in 
pursuance  thereof,  which  renders  the  street  un- 
safe, the  city  must  go  further,  and  perform  the- 
duty  cast  upon  it,  growing  out  of  the  statute,  t& 
exercise  ordinary  care  to  make  the  street  thus 
encumbered  with  the  product  of  its  plan  rea- 
sonably safe  for  public  travel.  Chicago  v. 
Seben,  165  111.  871,  56  Am.  St.  Rep.  245,  46  N. 
E.  244. 

A  city  has  no  more  right  to  plan  or  create 
an  unsafe  and  dangerous  condition  of  one  of  its 
streets  than  it  has  to  plan  or  create  a  public  or 
common  nuisance.  Gould  v.  Topeka,  82  Kan. 
485,  40  Am.  Rep.  496,  4  Pac.  822.  The 
court  says,  while  we  recognize  the  rule  that  the 
municipality  Is  not  liable  for  an  erroneous  ex- 
ercise of  Its  legislative  powers,  and  think  it 
may  have  application  In  some  cases,  yet  we  do 
not  think  It  has  very  much  room  for  application- 
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where  injuries  occur  to  private  individuals  on 
account  of  defective  and  manifestly  dangerous 
public  streets.  The  control  of  the  streets  of 
cities  was  not  put  into  their  hands  for  the  pur- 
pose that  they  might  plan  or  order  that  the 
streets  should  be  made  dangerous  or  unsafe  for 
the  public  to  travel  there ;  nor  was  such  control 
put  into  their  hands  for  the  purpose  that  they 
might  plan  or  order  that  the  streets  should 
remain  In  an  unsafe  or  dangerous  condi- 
tion if  previously  dangerous;  but  such  con- 
trol was  given  to  them  for  the  sole  pur- 
^se  that  they  should  make  and  keep  the 
streets  safe  and  convenient  for  the  traveling 
public.  If  the  city  should  plan  or  arrange  that 
a  street  should  be  made  unsafe  and  dangerous, 
we  should  be  inclined  to  think  that  it  would  so 
transcend  its  powers  as  given  to  it  by  the  leg- 
islature, and  so  violate  its  duties  as  imposed 
upon  it  by  the  legislature,  that  it  would  be  lia- 
ble for  any  injury  which  would  occur  to  any 
individual  by  reason  of  such  unwise  action. 
Such  action  would  be  substantially  the  same  as 
planning  and  creating  a  public  nuisance.  Where 
a  street  ai*  planned  or  ordered  by  the  governing 
board  of  a  city  is  so  manifestly  dangerous  that 
a  court  upon  the  facts  could  say,  as  matter  of 
law,  that  It  was  dangerous  and  unsafe,  the  rule 
contended  for  should  not  have  any  application, 
and  the  city  should  be  held  liable ;  but  where, 
upon  the  facts,  it  would  be  so  doubtful  whether 
the  street  as  planned  or  ordered  was  dangerous 
and  unsafe  or  not,  that  different  minds  might 
entertain  different  opinions  with  respect  there- 
to, the  benefit  of  the  doubt  might  properly  be 
given  to  the  city. 

So,  in  Birmingham  v.  Lewis,  92  Ala.  ^2,  9 
So.  243,  where  the  accident  occurred  because  of 
an  open  catch  basin  or  sewer  opening  extend- 
ing Into  the  sidewalk,  and  it  did  not  appear 
whether  the  construction  was  the  result  of  a 
plan  adopted  by  the  council,  or  merely  of  the 
negligence  of  those  in  charge  of  the  streets  in 
making  repairs,  the  court  says  the  city  has  no 
more  right  to  plan  or  create  an  unsafe  and 
dangerous  condition  in  one  of  its  public  streets 
than  it  has  to  plan  or  create  a  public  nuisance. 

The  duty  to  keep  streets  reasonably  safe  and 
fit  for  travel  applies  to  defects  in  construction 
as  well  as  defects  in  repair.  Plainview  v.  Men- 
delson,  65  Neb.  85,  90  N.  W.  956. 

Where  a  traveler  in  a  street  fell  into  an  open 
ditch  which  had  been  constructed  for  drainage 
purposes,  the  city  contended  that  the  devising 
of  the  plan  was  a  legislative  or  quasi  judicial 
act,  for  the  consequences  of  which  it  was  not 
answerable ;  but  the  court  held  that,  where  ju- 
risdiction over  Its  streets  is  conferred  on  a 
municipal  corporation,  it  carries  with  it  the 
concomitant  and  imperative  duty  and  obligation 
to  keep  its  streets  free  from  obstructions  and  in 
a  reasonably  safe  condition  for  travelers,  and  it 
would  be  absurd  to  show  that  it  might  deter- 
mine on  a  plan  for  the  improvement  of  streets 
which  would  expose  the  public  to  perils  and 
dangers  of  life  and  limb  without  liability  for 
the  result  Hinds  v.  Marshall,  22  Mo.  App. 
208. 

If,  after  the  completion  of  the  improvement, 
notice  is  brought  home  to  the  municipality  that 
the  street  is  not  reasonably  safe  for  use  under 
ordinary  circumstances  by  reason  of  the  faulty 
construction  of  the  improvement,  it  becomes  the 
ministerial  duty  of  the  corporation  to  remove 
the  defect.  Dayton  v.  Taylor,  43  Ohio  L.  J. 
209. 
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A  municipal  corporation  Is  liable  for  Injuries 
caused  by  a  dangerous  defect  in  a  street  under 
Its  control  without  reasonable  notice  of  its  un- 
safe condition,  where  it  arose  from  the  construc- 
tion of  the  street  in  conformity  with  a  plan 
adopted  by  the  municipal  authorities.  Circle- 
vllle  V.  Sohn,  59  Ohio  St.  285,  69  Am.  St.  Rep. 
777,  52  N.   B.   788. 

Where  plaintiff  was  injured  because  of  the 
city's  construction  of  a  raised  track  to  carry 
traffic  along  the  center  of  the  highway,  leaving 
an  unguarded  embankment  on  either  side,  the 
court  said  the  doctrine  of  a  general  plan  or 
system  of  grading  the  streets  has  nothing  to  do 
with  the  case.  The  streets  should  be  so  graded 
as  to  leave  them  reasonably  safe  for  travel. 
Wilson  v!  Atlanta,  60  Ga.  473. 

A  street  which  is  raised  over  a  depression  for 
one  half  Its  width,  leaving  an  unguarded  em- 
bankment several  feet  high  between  the  im- 
proved street  and  the  part  left  in  its  natural 
state,  is  unsafe  as  matter  of  law,  and  the  mu- 
nicipality cannot  relieve  itself  from  liability  for 
Injuries  resulting  from  such  construction  by 
showing  that  such  method  of  construction  was 
approved  by  the  municipal  authorities.  Pri- 
deaux  v.  Mineral  Point,  43  Wis.  513,  28  Am. 
Rep.  558. 

The  question  of  the  sufficiency  of  a  street 
construction  to  make  It  safe  for  travelers  Is  for 
the  jury.  Berg  v.  Milwaukee,  83  Wis.  599,  53 
N.  W.  890. 

Where  an  injury  occurred  by  reason  of  a 
horse  backing  off  a  narrow  and  elevated  portion 
of  a  highway,  the  court  said  streets  must  be  so 
constricted  that  the  ordinary  horse  with  the 
ordinary  disposition,  employed  for  the  ordinary 
incidents  of  commerce  or  freight,  can  be  driven 
with  reasonable  safety  on  them ;  and  it  held 
that  it  was  a  question  for  the  Jury  to  determine 
whether  it  had  been  so  constructed  or  net. 
White  V.  Ballard,  19  Wash.  284,  53  Pac.  159. 

In  Sutton  V.  Snohomish,  11  Wash.  24.  48 
Am.  St.  Rep.  847,  39  Pac.  273,  which  was  an 
action  to  recover  damages  for  injuries  caused 
by  a  defect  in  a  street,  the  municipal  corpora- 
tion claimed  that  it  was  not  liable  for  neglect 
of  governmental  duty ;  but  the  court  said :  We 
are  of  opinion  that  the  laying  out,  repairing, 
and  control  of  streets  by  a  chartered  munici- 
pality does  not  call  forth  the  exercise  of  strictly 
governmental  functions.  In  the  performance 
of  such  duties  the  municipality  acts  properly 
for  the  benefit  of  the  inhabitants  of  the  par- 
ticular locality,  and  for  breach  of  them  an  ac- 
tion will  lie  In  favor  of  a  person  injured. 

b.  Defective  toalka. 

A  municipal  corporation  having  exclusive 
control  of  its  streets  Is  bound  to  keep  them  in 
safe  condition,  and  cannot  escape  liability  for  an 
accident  caused  by  needlessly  leaving  a  step  in 
a  sidewalk,  on  the  ground  that  the  defect  was 
in  the  plan  of  the  walk,  and  therefore  within  the 
discretionary  powers  of  the  municipality. 
Blyhl  V.  Waterville,  57  Minn.  115,  47  Am.  St. 
Rep.  596,  58  N.  W.  817.  The  court  says,  if 
two  plans  of  construction  are  presented, 
neither  of  which  will  be  absolutely  safe,  the  mo- 
nlclpailty  cannot  be  held  liable  for  adopting  one 
rather  than  the  other.  To  make  the  corporation 
liable  the  plan  adopted  would  have  to  be  so 
much  and  so  obviously  more  unsafe  than  the 
other  as  to  show  a  neglect  to  employ  the  dili- 
gence, judgment,  and  skill  in  determining  the 
plan  which  ordinary  care  would  require. 
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In  Evans  v.  Iowa  City  (Iowa)  100  N.  W. 
1112,  the  defendant  was  held  negligent  in  con- 
structing a  sidewalk  of  pine  board  of  the 
poorest  grade,  less  than  1  inch  in  thickness, 
laid  upon  stringers  2x4  In  size,  placed  upon 
the  ground ;  but  there  is  no  discussion  of  the 
question  whether  the  plan  of  construction  was 
adopted  by  the  council  or  by  the  officers  per- 
forming the  worl£. 

In  Dallas  v.  Jonetn,  93  Tex.  38,  49  S.  W.  577, 
53  S.  W.  377,  a  recovery  was  permitted  for  In- 
juries caused  by  the  original  construction  of 
the  walk  on  a  defective  plan. 

In  Belton  v.  Turner  (Tex.  Civ.  App.)  27  S. 
W.  831,  defendant  requested  an  Instruction  re- 
lieving it  from  liability  if  the  defect  was  in  the 
plan  duly  adopted  by  ordinance ;  but  the  court 
said  it  would  be  contrary  to  all  principles  gov- 
erning the  liability  of  municipal  corporations 
to  allow  them  to  relieve  themselves  by  or- 
dinance of  liability  for  injuries  resulting  by 
their  negligence.  If  the  city  had  an  ordinance 
authorizing  the  construction  of  sidewalks  dan- 
gerous to  people  traveling  thereon,  instead  of 
having  a  tendency  to  excuse  it  from  liability 
for  the  consequence  to  one  innocently  traveling 
there,  it  would  tend  to  Intensify  its  negli- 
gence and  more  certainly  flx  Its  liability. 

In  Pfeifcr  v.  Lake,  37  111.  App.  367,  where 
plaintiff  sustained  injury  because  a  step  bad 
been  constructed  in  the  walk  at  a  point  where 
there  was  no  light  at  the  time  of  the  accident, 
so  that  In  attempting  to  pass  along  the  walk 
she  stumbJed  and  fell,  the  court  held  that  the 
question  whether  the  walk  was  safe  or  not  in 
the  manner  in  which  It  was  left,  was  for  the 
Jury ;  but  the  dissenting  Judge  says  that  the 
complaint  Is  not  that  the  work  It  did  was  im- 
properly (»r  negligently  done,  but  that  its  plan 
for  the  work  was  Improper  and  Injudicious. 
This  Is  a  matter  over  which  the  courts  have 
no  control.  Having  discretion  as  to  whether  it 
would  Improve  at  all,  it  has,  also,  discretion  as 
to  the  kind  of  Improvement,  If  any,  it  will  make. 
Its  Judgment  as  to  what  is  the  best  kind  of 
Improvement  is  not  subject  to  review  by  court 
or  Jury  In  cases  where  the  court  cannot  say 
that  the  plan  itself  is  so  dangerous  that  its 
construction  Is  negligent.  The  Judge  contin- 
ues, the  greater  weight  of  authority,  as  well  as 
reason,  seems  to  me  to  be  opposed  to  any  exten- 
sion of  the  liability  of  municipal  corporations 
to  cases  in  which  the  neglect,  if  any,  consists  in 
an  alleged  defect  in  the  plan  or  mode  of  im- 
provement, and  is  one  concerning  which  men  of 
experience  in  such  matters  might  well  diflCer. 
To  declare  it  to  be  one  of  the  functions  of  the 
Jury  in  all  cases  to  pass  upon  and  pronounce 
safe  or  dangerous  the  plan  of  street  improve- 
ment resolved  upon  and  constructed  by  a  mu- 
nicipal corporation  is  simply  to  take  from  the 
authorities  the  quasi  Judicial  discretion  vested 
in  them  in  respect  to  such  matters,  and  to 
leave  It  ever  uncertain  as  to  what  shall  be 
done  In  order  that  Juries  may  not  punish  the 
municipality  for  not  adopting  a  plan  of  im- 
provement such  as  they  deem  most  secure. 

The  lower  court  said  that,  in  addition  to  the 
fact  that  the  improvement  was  in  accordance 
with  a  plan  adopted  by  the  city,  there  must  be 
the  further  circumstance  that,  if  the  plan  were 
such  that  the  condition  of  the  street  necessarily 
resulting  therefrom  was  rendered  unsafe  and 
dangerous,  reasonable  precautions  were  em- 
ployed to  protect  persons  using  the  street  in  a 
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lawful  manner  and  with  due  care  against  In- 
Jury.     Chicago  V.  Seben,  62  111.  App.  248. 

Where  an  injury  was  caused  by  a  plank  set 
on  edge  and  extended  above  the  level  of  the  side- 
walk, the  trial  court  granted  a  peremptory  in- 
struction for  the  city,  on  the  theory  that  the 
defect  was  a  structural  one  for  which  the  city 
was  not  liable.  The  supreme  court,  however, 
said :  We  think  this  was  carrying  the  doctrine 
invoked  too  far.  While  it  is  true  the  plan  of 
improvement  of  the  streets  of  the  city — and,  in- 
deed, whether  they  should  be  improved  at  all — 
is  a  matter  confined  to  the  discretion  of  the 
municipal  council,  yet,  if  they  do  improve  them, 
it  must  be  done  upon  some  plan  not  palpably 
dangerous  to  life  and  limb  of  travelers.  The 
council  cannot  authorize  or  suffer  traps  or  pit- 
falls, or  such  obviously  dangerous  obstructions, 
to  exist  in  the  public  streets,  whether  structural 
or  otherwise,  as  indicate  a  disregard  of  the 
safety  of  pedestrians,  without  making  the  city 
liable  for  injuries  sustained  therefrom.  House 
V.  Covington,  26  Ky.  L.  Rep.  660,  82  S.  W.  374. 

As  has  already  been  Intimated,  the  city  is 
not  liable  merely  because  an  accident  occurs.  It 
Is  not  possible  to  Insure  travelers  against  all 
accidents.  If  several  methods  of  construction 
are  available,  either  of  which  Is  reasonably 
safe,  the  city  cannot  be  held  liable  for  adopting 
one  rather  than  another. 

It  is  for  the  city  to  determine  and  adopt,  not 
only  the  grade  of  the  streets  and  sidewalks,  but 
also  the  material  to  be  used.  In  this  the  city 
acts  for  and  in  the  Interest  of  the  general  pub- 
lic. It  is  not  compelled  to  adopt  any  particular 
plan  or  grade,  to  use  any  special  kind  of  ma- 
terial, or  to  make  the  improvement  to  conform 
to  any  given  standard.  The  city  is  not  amena- 
ble simply  because  its  officers  adopt  one  plan  or 
grade  in  preference  to  another,  or  select  one  kind 
of  material  rather  than  another,  or  because 
streets  and  sidewalks  of  a  given  standard  are 
more  perfect  and  better  than  that  adopted.  If 
the  municipality  is  not  negligent  in  adopting  the 
plan  of  a  sidewalk,  ^he  mere  fact  that  it  slopes 
toward  the  street  in  such  a  manner  as  to  af- 
ford a  smooth  and  Insecure  footing  when  cov- 
ered with  snow  and  ice  will  not  render  the  mu- 
nicipality liable  for  injury  to  a  pedestrian  who 
falls  upon  the  walk.  McQueen  v.  Elkhart,  14 
Ind.  App.  671,  43  N.  E.  460. 

In  Teager  v.  Flemlngsburg,  109  Ky.  746,  53 
L.  R.  A.  791,  95  Am.  St.  Rep.  400,  60  S.  W. 
718,  the  court  says  It  Is  Inclined  to  the  view 
that,  while  the  city  governing  body  may  exercise 
its  discretion  in  the  selection  of  a  plan  of  street 
improvement,  if  the  plan  adopted  is  one  unsafe 
to  travelers  the  city  would  be  liable.  But 
when  the  plan  is  one  thd^t  many  prudent  men 
might  approve,  or  where  it  would  be  so  doubtful 
upon  the  facts  whether  the  street  as  planned  or 
ordered  by  the  city  governing  body  was  danger- 
ous or  unsafe  or  not, — that  different  minds 
might  entertain  dlflTerent  opinions  with  respect 
thereto, — the  benefit  of  the  doubt  should  be 
given  to  the  city,  and  It  should  not  be  held  lia- 
ble. Therefore,  the  city  was  held  not  liable  for 
an  Injury  occurring  because  of  a  step  In  a  side- 
walk. 

If,  when  a  section  of  a  sidewalk  is  brought 
to  the  established  grade.  It  is  higher  than  the 
adjoining  section,  which  has  not  been  improved, 
and  the  municipal  authorities  exercise  their 
best  Judgment  as  to  the  best  method  of  Joining 
one  grade  with  the  other,  there  will  be  no  lia- 
bility in  case  the  plan  adopted  proves  to  be  in- 
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sufficient  to  prevent  all  accidents.     Rotsell  v. 
Warren,  10  Pa.  Super.  Ct.  283. 

c.  Defective  bridges. 

A  city  cannot  carelessly  and  negligently 
adopt  an  unsafe  plan  for  a  bridge,  and  escape 
liability  for  damages  resulting  from  the  insuf- 
liciency  of  the  plan.  Ferguson  v.  Davis  Coun- 
ty. 57  Iowa,  601,  10  N.  W.  906. 

In  Welghtman  v.  Washington,  1  Black,  39, 
17  L.  ed.  52,  the  injury  was  caused  by  the  fall 
of  a  bridge  which  was  a  part  of  defendant's 
highway  system,  and  the  defense  was  made  that 
the  giving  way  of  the  bridge  was  solely  the  re- 
sult of  accideut  resulting  from  a  defect  in  the 
plan  under  which  the  bridge  had  been  con- 
structed, and  that  the  plan  had  been  adopted 
by  a  competent  committee  under  the  advice  of 
scientific  men.  But  the  court  held  that  the 
control  and  management  of  the  bridge  had  been 
placed  by  the  legislature  uixyn  the  municipal 
corporation,  and  it  had  been  charged  with  the 
exi>ense  of  keeping  the  same  in  repair,  and  of 
rebuilding  it  when  necessary.  The  court  then, 
without  discussing  the  effect  upon  the  cause  of 
the  defect  in  plan,  held  that,  since  the  bridge 
was  out  of  repair  and  unsafe,  and  caused  the 
injury  complained  of,  it  was  error  to  instruct 
the  jury  that  plaintiff  was  not  entitled  to  re- 
cover. 

A  municipal  corporation  is  liable  for  in- 
juries caused  by  the  fall  of  a  bridge  because  of 
its  defective  plan,  where  it  committed  the  con- 
struction of  the  bridge  to  its  engineer,  and  he 
adopted  a  defective  plan  for  that  purpose. 
Dayton  v.  Pease,  4  Ohio  St.  80.  The  court 
says,  when  a  municipal  corporation  undertakes 
to  execute  its  own  prescribed  regulations  by 
constructing  improvements  for  the  especial  in- 
terest and  advantage  of  its  own  inhabitants, 
the  authcritles  are  all  agreed  that  It  is  to  be 
treated  merely  as  a  legal  individual,  and  as 
such  owing  all  the  duties  to  private  persons, 
and  subject  to  all  the  liabilities,  that  pertain  to 
private  corporations  or  individual  citizens.  To 
this  class  most  clearly  belong  the  construction, 
repair,  and  maintenance  of  its  streets. 

The  rule  that  a  municipal  corporation  acts 
judicially  In  selecting  a  plan  on  which  a  pub- 
lic improvement  Is  to  be  constructed,  and  that 
no  private  action  will  lie  for  lack  of  judgment 
In  that  respect,  has  no  application  to  an  injury 
resulting  to  a  traveler  from  its  negligent  con- 
struction of  a  bridge.  Jordan  v.  Hannibal,  87 
Mo.  673. 

In  Kennedy  v.  Williamsport,  11  Pa.  Super. 
Ct.  91.  it  is  said,  while  the  law  invests  a  munic- 
ipal corporation  with  power  to  establish  and 
construct  sidewalks  and  bridges  upon  the  high- 
ways, and  determine  their  form  of  construc- 
tion, it  requires,  also,  that  their  construction 
shall  be  reasonably  safe  and  secure.  Whether  a 
bridge  where  an  injury  occurred  was  in  fact 
properly  constructed  and  guarded  is  a  ques- 
tion of  fact  for  the  determination  of  the  Jury. 

Dut  a  county  is  not  bound  to  adopt  the  best 
plan  for  bridge  building.  Its  duty  is  fulfilled 
by  the  adoption  of  a  plan  approved  by  a  com- 
petent mechanic  as  suitable  for  the  place  where 
the  bridge  is  to  be  built.  Childs  v.  Crawford 
County,   176  Pa.   139,  34  Atl.   1020. 

So,  where  there  are  obstacles  to  overcome  in 
the  construction  of  a  public  bridge,  and  rea- 
sonable minds  might  differ  as  to  whether  the 
plan  adopted  therefor  by  the  municipality  was 
the  best  and  safest  one,  the  decision  of  the  mu- 
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nlcipallty  on  the  question  cannot  be  reviewed 
by  the  courts.  But  the  municipality  is  liable 
for  an  injury  caused  by  an  unsafe  public  struc- 
ture, although  the  defect  exists  in  the  plan 
adopted  for  its  construction,  if  there  Is  no 
reasonable  necessity  for  having  the  defect  Mc- 
Donald V.  Duluth    (Minn.)    100  N.  W.   1102. 

It  is  not  competent  to  show  that  the  plan 
of  a  bridge  which  falls  while  a  traveler  Is  at- 
tempting to  pass  over  it  was  not  the  best, 
or  as  good,  perhaps,  as  it  might  have  been. 
Woodbury  v.  Owosso,  64  Mich.  239,  31  N.  W. 
130. 

d.  Covrta  denying  liahllity. 

In  some  cases  the  liability  of  the  city  has 
been  denied.  Some  of  the  courts,  however, 
which  at  first  adopted  that  view,  have  since 
changed  their  opinions,  either  because  of  a 
change  in  the  statute,  or  upon  general  prin- 
ciples. 

Michigan. 

Early  cases  in  Michigan  in  which  the  ques- 
tion arose  were  decided,  apparently,  upon  the 
ground  that  there  was  no  liability  for  a  de- 
fect in  plar,  when,  in  fact,  that  nonliability  was 
due  to  the  fact  that  no  liability  had  been  Im- 
posed by  the  legislature  in  any  case,  and,  as 
soon  as  this  defect  was  supplied,  the  liability 
became  general  in  that  state,  the  same  as  in 
others. 

In  an  early  case  in  which  the  question  arose. 
the  court  said :  The  lawful  exercise  of  legis- 
lative action  cannot  be  a  wrong ;  and,  since  the 
determination  of  the  plan  of  a  public  work  is 
in  the  nature  of  legislative  action,  there  must 
be  something  beside  the  mere  execution  of  the 
plan  as  adopted  before  the  municipality  can 
be  held  liable  as  for  a  tort.  Therefore,  It  was 
held  that  the  municipality  was  not  liable  for  in- 
juries to  .one  who  fell  into  an  open  ditch  or  sew- 
er which  had  been  constructed  across  the  street, 
but  covered  only  for  a  portion  of  the  width  of 
the  highway.  The  court  says,  in  planning  a  pub- 
lic work  a  municipality  must  determine  for 
itself  to  what  extent  it  will  guard  against 
possible  accidents.  Courts  and  juries  are  not 
to  say  it  shall  be  punished  in  damages  for  not 
giving  the  public  more  complete  protection. 
I^nsiug  V.  Toolan,  27  Mich.  152. 

In  Detroit  v.  Beckman,  34  Mich.  125,  22  Am. 
Rep.  507,  action  was  brought  for  the  death  of 
a  person  who,  driving  along  a  street  across  a 
culvert,  drove  off  the  end  of  the  structure  be- 
cause its  length  was  less  than  the  width  of  the 
roadway,  and  it  was  unprotected  by  railing  or 
guard  of  any  kind.  The  court  said :  When 
complaint  Is  made  that  the  original  plan  of  a 
public  work  Is  so  defective  as  to  render  the 
work  dangerous  when  completed  it  Is  appar- 
ent that  the  fault  found  is  with  legislative  ac- 
tion, and  a  suit  granted  upon  it  is  granted 
upon  a  wrong  attributable  to  the  legislative 
body  itself.  The  prescribing  of  the  plan  mast 
be  a  matter  of  legislation.  The  court  further 
said :  The  distinction  in  principle  between 
the  case  where  the  complaint  is  that  the  work 
must  necessarily  cause  an  Injury  to  private 
property  equivalent  to  an  appropriation  of  some 
enjoyment  thereof  to  which  the  owner  Is  en- 
titled, and  a  case  where  the  fault  found  is  that 
the  plan  Is  not  most  wise  and  prudent  to  pro- 
tect against  accidents,  seems  distinct  and  pal- 
pable.     I'he   public   authorities   cannot   appro- 
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prlate  a  luan's  property  without  making  com- 
pensation, whether  It  be  done  by  excluding  him 
from  his  land,  or  by  flooding,  or  otherwise  in- 
juring, it.  But  to  what  extent  they  shall 
guard  the  citizen  against  dangers  when  he  is 
making  use  of  a  highway  or  other  public  con- 
venience is,  and  must  be,  a  matter  of  discre- 
tion. The  court  then  adds  that  prior  cases 
decided  by  that  court,  to  the  effect  that  there 
la  no  liability  for  interfering  with  navigation 
by  bridging  a  stream,  or  in  interfering  with 
the  access  of  an  abutting  owner  by  changing 
the  grade  of  the  street,  are  conclusive  of  the 
case  at  bar.  And  the  principle  of  that  case 
was  followed  in  Toolan  v.  Lansing,  38  Mich. 
315. 

The  Michigan  statute  making  municipal  cor- 
porations liable  for  defects  in  public  highways 
does  not  seem  to  have  been  passed  until  1870. 
See  McKellar  v.  Detroit,  57  Mich.  158,  58 
Am.   Rep.  357,  23  N.   W.  621. 

But  when  it  was  passed  the  court  held  that- 
the  statute  applies  to  defect  of  plan.     Schrader 
V.  Port  Huron,  106  Mich.  173,  63  N.  W.  964. 

In  Malloy  v.  Walker  Twp.  77  Mich.  448,  6 
li.  R.  A.  605,  43  N.  W.  1012.  where  an  accident 
occurred  because  of  absence  of  a  railing  or  bar- 
rier along  the  side  of  an  embankment  upon 
which  the  highway  was  constructed,  defend- 
ant contended  that  It  was  not  liable  for  inju- 
ries caused  by  reason  of  the  plan  or  scheme  of 
construction  of  the  road,  either  as  to  width  or 
want  of  barriers.  But  the  court  says  that  the 
statute  is  imperative  that  the  highway  shall 
be  kept  safe  and  convenient  for  public  travel 
at  all  times,  and  that  in  Alexander  v.  Big 
Rapids,  76  Mich.  282,  42  N.  W.  1071,  where,  in 
the  process  of  making  an  improvement,  a  cross 
walk  was  removed,  leaving  an  opening  into 
which  plahitlff  fell,  the  precise  question  was 
determined  against  the  municipality,  the  court 
saying  that  in  that  case  while  the  improvement 
was  going  on  there  was  no  right  to  leave  the 
crossing  open  to  travel,  unless  it  was  made  rea- 
sonably safe  and  fit  therefor.  The  court  de- 
cided that  the  question  whether  the  highway 
was  safe  'tor  public  travel  was  for  the  jury, 
whether  the  alleged  Insufficiency  was  because  of 
defect  of  plau  or  want  of  repair,  saying  that 
this  statute  cannot  be  given  a  construction 
that  would  relieve  the  municipality,  upon  which 
a  burden  is  cast  to  keep  its  highways  in  re- 
pair and  reasonably  safe  for  travel,  from  lia- 
bility by  saying  that  It  had  adopted  a  method 
of  construction  and  had  built  according  to  a 
plan.  Municipalities  cannot  construct  a  dan- 
gerous and  unsafe  road, — one  not  safe  and 
convenient  for  public  travel, — and  shield  them- 
selves from  liability  behind  their  legislative 
powers  to  adopt  a  plan  and  method  of  build- 
ing and  constructing  in  accordance  therewith. 
The  negligence  consists,  not  in  the  plan  of  the 
work,  or  the  manner  in  which  it  is  done,  but 
In  failure  to  provide  suitable  protection  against 
accidents  after  the  embankment  has  been  made. 
Campbell,  J.,  in  dissenting,  said :  "I  am  not 
prepared  to  depart  from  what  I  conceive  to 
be  the  settled  law  of  this  state,  or  to  hold 
that  the  proper  or  best  method  of  building 
roads  is  among  the  presumable  accomplish- 
ments of  average  Jurors.  The  officers  intrusted 
with  the  discretion  are  selected  under  the  law 
and  act  on  their  best  Judgment,  and  I  do  not 
believe  their  Judgment  is  open  to  revision  un- 
less so  manifestly  perverted  as  to  show  they 
have  never  used  their  discretion  at  all." 
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The  statute  applies  to  defects  in  construction 
as  well  as  to  neglect  to  repair  when  the  road  is 
unsafe.  Therefore,  the  municipality  will  be 
liable  If,  in  constructing  the  road,  -it  leaves 
a  stump  so  near  the  traveled  path  as  to  ren- 
der the  way  unsafe  and  dangerous.  Sebert  v. 
Alpena,  78  Mich.  165,  43  N.  W.  1098. 

But,  even  under  a  statute  making  the  mu- 
nicipal corporation  liable  for  injuries  caused 
by  its  neglect  to  keep  its  streets  in  repair  and  in 
a  condition  reasonably  safe  and  fit  for  travel, 
the  city  was  held  not  liable  for  injury  caused 
to  one  traveling  in  a  buggy  by  driving  upon  a 
stone  placed  at  the  end  of  a  drain  carrying  wa- 
ter across  the  street  to  prevent  persons  from 
getting  off  the  end  of  the  drain  into  the  gut- 
ter, since  such  defect  must  be  regarded  as  one 
of  plan,  within  the  legislative  discretion  of  the 
city,  for  which  it  could  not  be  held  liable.  Da- 
vis V.  Jackson,  61  Mich.  530,  28  N.  W.  626. 

So,  although  the  statute  requires  the  munic- 
ipal corporation  to  keep  its  cross  walks  in 
safe  condition  for  public  travel,  it  cannot  be 
made  liable  because,  in  the  construction  of 
the  wtilk,  a  step  is  left  between  the  curb  and 
the  portion  of  the  walk  laid  in  the  street. 
Shippy  v.  Au  Sable.  65  Mich.  494.  82  N.  W. 
741.  The  court  says  the  village  authorities 
have  a  perfect  right,  in  the  use  of  their  dis- 
cretion, which  courts  cannot  review,  to  de- 
termine how  and  where  cross  walks  shall  be 
laid,  and  how  access  shall  be  obtained  between 
the  foot  walk  and  the  carriage  way.  The  court 
further  ^ays :  "All  municipal  ways  must  be 
put  under  the  supervision  of  the  public  au- 
thorities. It  is  for  them  to  decide  what  works 
shall  be  undertaken,  and  how  the  general  safety 
and  convenience  require  them  to  be  built.  There 
must  be  some  dual  arbiter  as  to  the  proper 
way  of  doing  this.  In  many  cases  plans  more 
or  less  formal  must  be  considered,  and  taxes 
or  assessments  levied  to  complete  them.  If 
it  can  be  referred  to  a  Jury  to  determine  on  the 
propriety  of  such  action,  there  will  be  as  many 
views  as  there  are  Juries,  and  It  can  never  be 
definitely  known  when  a  municipality  is  safe. 
It  Is  beyond  human  ingenuity  to  devise  a  plan 
which  is  not  capable  of  danger  to  heedless  per- 
sons, or  to  young  children,  who  cannot  be  ex- 
pected to  appreciate  the  danger.  Reasonable 
safety     is    what    the    law    requires    and    no 


more.' 
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The  early  New  York  cases  in  the  court  of  ap- 
peals applied  the  rule  of  nonliability ;  but,  in 
view  of  the  fact  that  that  court  has  recently 
affirmed,  without  opinion,  lower-court  cases 
which  applied  the  opposite^  rule,  it  would  seem 
that  the  New  York  court  was  inclined  to 
change  its  position. 

No  action  will  lie  against  a  municipal  cor- 
poration for  injuries  caused  by  a  fall  upon  a 
walk  which  has  too  great  an  Incline,  where 
the  walk  was  constructed  according  to  a  plan 
adopted  or  approved  by  the  city.  XJrquhart  v. 
Ogdensburg,  01  N.  Y.  67.  43  Am.  Rep.  655. 
The  court  says  that  the  rule  is  well  settled  that, 
where  power  Is  conferred  upon  a  municipal 
corporation  to  make  improvements,  the  duty  to 
make  them  is  quasi  Judicial  or  discretionary, 
Involving  a  determination  as  to  their  necessity, 
requisite  capacity,  location,  etc.,  and  for  a  fail- 
ure to  exercise  this  power,  or  an  erroneous  es- 
timate of  the  public  needs,  no  civil  action  can 
be  maintained ;  and  that  case  was  followed  in 
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Rehrey  v.   Newburgh,  60  N.  Y.   S.   R.  250,   28 
N.  Y.  Supp.  916. 

In  Monk  v.  New  Utrecht.  104  N.  Y.  552,  11 
N.  E.  268,  where  plaintiff  fell  down  an  unguard- 
ed embankment  sloping  for  30  feet  away  from 
the  highway,  the  court  held  that,  under  the  cir- 
cumstances, the  want  of  a  guard  was  not  a  de- 
fect ;  but,  upon  the  assumption  that  it  might 
be  BO,  it  said  the  commissioners  were  called 
upon,  in  constructing  a  plan,  to  decide  upon 
the  safety  of  the  route  adopted  and  the  dan- 
gers thereby  to  be  encountered,  and,  if  safe- 
guards were  necessary  to  protect  travelers  in 
passing  dangerous  places,  to  provide  them  ;  and, 
if  they  failed  to  do  so,  it  constituted  merely  a 
defect  in  the  plan  of  the  work,  arising  from  an 
error  of  judgment  as  to  Its  necessities.  For 
such  errors  it  is  well  settled  that  no  liability 
exists. 

Error  In  Judgment  in  establishing  the  grade 
of  a  cross  walk  so  that  the  approach  to  It 
descends  6  inches  in  3  feet  is  not  negligence 
which  win  render  the  municipality  liable  to 
one  Injured  by  falling  upon  the  incline.  Betts 
V.  Gloversvllle,  29  N.  Y.  S.  R.  331,  8  N.  Y. 
Supp.    795. 

A  city  is  not  liable  for  an  accident  which  oc- 
curs because  of  a  defect  of  plan  in  a  cross  walk, 
whether  the  plan  was  such  as  would  meet  the 
approval  of  a  reasonable,  careful,  and  prudent 
man,  or  not.  Roach  v.  Ogdensburg,  80  Hun, 
467.  30  N.  Y.   Supp.  450. 

There  is  no  liability  for  adopting  a  plan  for 
the  construction  of  cross  walks  so  as  to  leave 
an  uncovered  gutter  between  the  end  of  the 
cross  walk  and  the  curb.  Rhinelander  v.  Lock- 
port,  38  N.  Y.  S.  R.  567,  14  N.  Y.  Supp.  850. 

But  In  Clemence  v.  Auburn,  66  N.  Y.  884, 
where  plaintiff  fell  on  a  walk  improperly  con- 
structed with  too  steep  a  grade,  the  court  held 
that  the  question  whether  the  city  was  liable 
for  a  Judicial  act  was  not  properly  in  the  case, 
but  remarked  that  it  was  questionable  whether, 
the  absolute  duty  being  imposed  by  the  law 
upon  the  city  to  construct  and  keep  in  repair 
the  sidewalk,  It  would  not  be  liable  to  one 
traveling  thereon  for  the  improper  construc- 
tion of  the  walk ;  affirming  4  Hun,  380,  where 
the  court  said :  It  does  not  require  argument 
to  prove  that  a  walk  having  in  it  a  stone  laid 
upon  a  grade  having  a  descent  of  6  inches  In  a 
distance  of  3^  feet  Is  dangerous  to  persons 
not  aware  of  such  grade.  The  council  may  es- 
tablish such  grade  for  Its  streets  as  it  sees  fit, 
and  is  not  responsible  for  an  error  of  Judg- 
ment In  establishing  such  a  grade.  But  this 
exemption  from  liability  does  not  relieve  the 
city  from  liability  if,  in  sinking  or  repairing 
the  street  or  walk,  it  is  left  so  as  to  be  dan- 
gerous to  the  life  or  limb  of  persons  passing 
over  it. 

So,  the  lower  courts  have  held  that  if  the 
failure  to  erect  barriers  along  a  dangerous  em- 
bankment upon  which  a  highway  is  laid  out 
is  negligence,  the  municipality  cannot  shield 
itself  from  liability  for  injuries  thereby  caused 
to  travelers,  on  the  ground  that  the  defect  was 
one  of  plan.  Maxim  v.  Champion,  50  Ilun,  88, 
4  N.  Y.  Supp.  515,  Affirmed  without  opinion  in 
119  N.  Y.  626.  23  N.  E.  1144. 

So,  the  failure  to  erect  barriers  along  a 
dangerous  embankment  upon  which  a  highway 
Is  laid  out  is  not  an  error  of  Judgment,  but  is 
negligence,  for  the  consequences  of  which  the 
municipality  will  be  liable.  Wood  v.  Gllboa,  76 
Hun,  175.  27  N.  Y.  Supp.  586. 
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In  Klernan  v.  New  York,  14  App.  Div.  156» 
43  N.  Y.  Supp.  538,  where  the  accident  occurred 
because  of  want  of  a  barrier  between  the  side- 
walk and  a  dangerous  embankment,  the  liability 
of  the  city  was  upheld,  the  courts  saying  that 
it  could  not  escape  liability  on  the  ground  that 
it  acted  Judicially  in  determining  to  leave  the 
place  in  that  condition.  The  court  says :  The 
city  very  likely  would  not  be  held  liable  be- 
cause the  plan  had  not  provided  for  such  guard 
or  barrier,  but,  after  the  work  was  completed 
and  accepted  and  maintained  without  the  bar- 
rier, the  question  whether  or  not  the  highway 
was  safe  was  a  question  for  the  Jury ;  the 
court  adding,  if  the  condition  was  not  reason- 
ably safe  then  the  city  neglected  its  duty  to 
the  public,  who  had  occasion  to  use,  and  did 
use,  the  walk,  and  was  liable  for  any  inju- 
ries caused  by  such  negligence.  It  cannot  be 
held,  as  a  general  proposition,  that  a  city  may 
excuse  itself  from  a  charge  of  negligence  as  to 
the  construction  and  care  of  its  streets,  merely 
by  claiming  that  it  acted  Judicially  in  deter- 
mining to  leave  the  street  in  a  dangerous  condi- 
tion for  public  travel.  The  cases  in  which  any 
such  rule  can  be  applied  at  all  must  necessarily 
be  quite  limited. 

In  L/ehmann  v.  Brooklyn,  30  App.  Dlv.  305, 
51  N.  Y.  Supp.  524,  where  the  accident  oc- 
curred because  of  a  depression  in  the  street 
caused  by  surface  water  flowing  towards  a 
catch  basin  of  a  sewer,  the  court,  in  affirm- 
ing a  Judgment  in  plaintiff's  favor,  said:  For 
a  method  of  street  construction  which,  under 
the  natural  and  ordinary  action  of  the  elements, 
will  render  street  travel  dangerous,  a  munici- 
pality is  as  Justly  subject  to  liability  when  the 
dangerous  condition  arises  as  If  it  had  actually 
created  the  dangerous  condition  in  the  first  in- 
stance. 

In  Collett  V.  New  York,  51  App.  Div.  394, 
64  N.  Y.  Supp.  693,  the  city.  In  laying  out  a 
bicycle  path,  left  a  curb  so  near  the  entrance 
as  to  render  it  dangerous  to  persons  attempt- 
ing to  turn  into  the  path  at  night,  and  suffi- 
cient light  was  not  furnished  to  enable  trav* 
elers  to  avoid  the  obstruction.  Plaintiff,  In 
attempting  to  use  the  path,  was  injured,  and  an 
action  in  his  favor  was  held  to  be  maintain- 
able, the  court  saying:  "While  it  is  the  duty 
of  every  corporation  which  has  occasion  to  lay 
out  a  highway  or  to  open  a  street  to  use  rea- 
sonable care  to  see  that  the  street  should  be  so 
laid  out  as  to  be  reasonably  safe  for  persons 
using  it,  the  law  recognizes  that,  under  cer- 
tain circumstances,  it  may  be  necessary  so 
to  construct  the  street  that  It  may  not  be  per- 
fectly safe  for  travel,  and,  when  that  is  the 
case,  and  the  street  is  in  such  a  condition  that 
it  is  unsafe  as  a  necessary  result  of  the  plan  of 
its  construction,  the  courts  have  held  that  the 
corporation  is  not  liable  for  any  injury  to  one 
passing  which  arises  solely  and  purely  because 
of  the  defect  in  the  plan  adopted.  But  It  Js 
quite  manifest  that  such  a  rule,  tending,  as  it 
does,  to  relieve  a  corporation  very  largely  from 
the  results  of  tbe  carelessness  or  Ignorance  of 
its  officers,  and  which  tends  to  increase  tbe 
danger  to  persons  using  the  streets,  is  not  to 
be  extended  to  cases  which  are  not  clearly  In- 
cluded within  it.  Before  a  corporation  can 
claim  exemption  from  liability  for  a  defect  In 
a  highway  because  of  a  fault  in  the  plan,  it 
must  also  appear  that,  if  the  defect  of  the 
plan  is  such  as  to  make  the  street  dangerous, 
some  Rteps  have  been  taken,  so  far  as  possible. 
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to  remedy  tbe  defect,  or  to  advise  persons  us- 
ing the  highway  of  the  existence  of  the  defect, 
so  that  they  might  protect  themselves  against 
it. 

In  Hubhell  v.  Yonkers,  36  Han,  340,  the 
horse  drawing  the  vehicle  In  which  plaintiff 
was  riding  shied  and  carried  the  wagon  over 
an  unguarded  embankment.  Defendant  claimed 
that  the  defect,  if  any,  ^was  in  the  plan  of  the 
improvement,  but  the  court  held  that,  if  the 
public  had  a  right  to  require  guards  for  the 
side  of  the  street  to  make  it  safe  for  travel, 
the  failure  to  erect  them  was  negligence,  and 
the  city  was  liable  for  injury  resulting  from 
their  absence.  The  court  said :  If  a  bridge  was 
built  by  a  city  and  left  without  a  side  guard, 
or  a  street  was  constructed  on  a  causeway 
high  above  the  natural  level  of  the  ground,  and 
left  without  side  rails  or  protection,  respon- 
sibility for  injuries  resulting  from  their  ab- 
sence cannot  be  avoided  by  showing  that  they 
were  made  in  accordance  with  plan.  Such  a 
doctrine,  carried  to  its  legitimate  conclusion 
and  resu!t,  might  release  all  municipalities 
from  tbe  duty  Imposed  on  them  to  maintain 
the  streets  within  their  limits  in  a  safe  con- 
dition for  travel  In  the  usual  modes.  But  this 
case  was  reversed  on  appeal  on  the  ground  that 
the  highway  was  not  In  fact  defective.  104 
N.  Y.  434,  58  Am.  Rep.  522.  10  N.  B.  858. 

Other  oases. 

Under  a  statute  making  a  municipal  corpo- 
ration liable  for  injuries  caused  by  failure  to 
keep  its  highways  in  repair,  there  is  no  liability 
for  injury  caused  by  the  narrow  and  crooked 
condition  of  the  stre«t  as  laid  out,  since  the 
duty  of  the  municipality  to  the  public  under 
the  statute  begins  only  after  the  road  Is  laid 
out  and  constructed.  Smith  v.  Wakefield,  105 
Mass.  473. 

The  exercise  by  a  municipal  corporation  of 
discretion  as  to  which  of  several  methods  It 
will  adopt  to  connect  two  sections  of  walk 
whose  grades  are  at  different  levels  is  not  sub- 
ject to  review  by  the  courts  so  long  as  th« 
one  selected  is  an  appropriate  and  lawful  one. 
Hoyt  V.  Danbury,  69  Conn.  341,  37  Atl.  1051. 
The  court  says  the  statutory  liability  placed 
upon  the  corporation  Is  for  failure  to  keep  the 
highway  in  repair.  A  defect  of  plan  upon  which 
the  highway  was  constructed  Is  not  within  the 
statute.  If  such  a  defect  naturally  results  in 
a  direct  injury  to  an  owner  of  adjacent  land, 
he  has  his  action  at  law  for  this  Invasion  of 
his  proprietary  right  But  Injuries  which  it 
may  occasion  to  travelers  cannot  be  made  the 
subject  of  an  action  in  their  favor.  They  are 
the  result  of  an  error  of  Judgment  on  the  part 
of  the  officers  of  a  public  corporation  on  which 
has  been  cast  the  burden  of  discharging  a 
governmental  duty  of  a  quasi  Judicial  nature. 

For  consequential  damage  thus  occasioned  to 
members  of  the  general  public  the  common  law 
never  gave  a  remedy ;  nor  has  the  statute 
changed  the  rule.  If,  Indeed,  a  defect  in  the 
plan  of  construction  should  be  so  great  as  soon 
to  require  repairs  in  order  to  make  the  high- 
way safe  for  travel,  a  neglect  to  make  these 
repairs  might  found  an  action.  So,  where  the 
plan  of  construction  adopted  is  one  which  was 
utterly  inadmissible,  the  highway  would  have 
been  In  such  a  defective  condition  as  to  be  out 
of  repair  from  the  beginning. 

A  municipal  corporation  Is  not  liable  for 
injuries  to  a  pedestrian  from  a  fall  caused  by 
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too  great  an  incline  at  the  point  where  the 
sidewalk  is  Joined  tt>  the  street  pavement, 
where  the  incline  is  a  part  of  the  plan  of 
Improvement  adopted  under  authority  of  the 
legislature.  Augusta  v.  Little,  115  Ga.  124, 
41  8.  E.  238.  The  court  said  it  is  now  settled 
that,  where  the  legislature  delegates  govern- 
mental authority  to  a  municipal  corporation, 
the  municipality  is  not  liable  to  private  in- 
dividuals for  any  error  In  performing  legisla- 
tive or  Judicial  powers.  The  adoption  by  a 
municipality  of  a  plan  for  grading  the  streets 
and  sidewalks  of  a  city  Is  a  quasi  Judicial  act, 
and,  if  the  plan  adopted  be  erroneous,  the  city 
cannot  be  held  liable  to  a  private  person  for 
his  Injury  thereby.  Some  courts  have  held 
that  a  municipal  corporation  is  liable  where  It 
is  negligent  in  selecting  a  plan  in  that  incom- 
petent persons  are  employed  for  that  purpose. 
Even  if  we  considered  these  decisions  sound, 
they  would  not  be  applicable  here,  for  there 
was  no  evidence  whatever  that  the  city  en- 
gineer, by  whom  the  plan  of  the  work  was 
adopted,  was  incompetent.  The  court  contin- 
ues :  Nor  do  we  think  that  the  verdict  can  be 
upheld  on  the  ground  that  the  city  maintained 
a  dangerous  place  in  the  sidewalk  after  the 
lapse  of  a  sufllclent  length  of  time  for  It  to 
have  ascertained  that  the  place  was  dangerous. 
There  is  a  conflict  of  evidence  as  to  whether 
the  place  was  dangerous  or  not. 

H.  P.  P. 


S.  NORMILE,  'Appt,, 

V. 

NORTHERN    PACIFIC   RAILWAY    COM- 
PANY, Reapt. 


i Wash. 


) 


1.  A  carrier  must  place  freight  carried 
on  platform  cars  to  a  station  where  it 
maintains  a  freight  house,  but  no  agent,  in 
the  house,  to  relieve  Itself  from  liability  for 
freight  lost  through  theft,  unless  it  shows 
that  It  Is  not  able  to  do  so. 

2.  HVritten  notice  of  tbe  arrival  of  a 
eonsiffnment  of  f relffbt  need  not  be  giv- 
en to  a  consignee  if  he  has  actual  notice 
thereof. 

3.  Mailing  notice  of  the  arrival  of  the 
consignment  of  freight  to  the  consignee  at 
the  place  of  Its  destination  is  sufliclent. 

4.  A  consignee  of  freight  loaded  on  ■ 
flat  car  which  is  placed  on  a  side  track  at 
a  station  where  no  agent  is  maintained  by 
the  company  is  not  guilty  of  laches  when, 
after  receiving  notice  of  the  arrival  of  the 
property  and  communicating  with  the  agent 
having  supervision  of  the  station,  insuffi- 
cient time  remains  to  effect  a  removal  that 
day,  so  that  his  vehicle  does  not  reach  the 
car  until  the  next  morning. 

5.  Tlie  qnestion  of  v^'bat  is  a  reasonable 
f 


Note. — As  to  liability  of  sarrler  for  loss  of 
goods  after  they  reach  destination,  see  also, 
in  this  series,  East  Tennessee,  V.  &  G.  R.  Co. 
V.  Kelly,  17  L.  R.  A.  691,  and  note;  Missouri 
P.  R.  Co.  V.  Nevils,  28  U  R.  A.  80 :  and  Allan 
V.  Pennsylvania  R.  Co.  39  L.  R.  A.  536. 
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time  in  fv^hicb  freight  is  to  be  re- 
nt oved  from  the  cars  by  the  consignee  so  as 
to  relleye  the  carrier  from  risk  of  loss  Is  one 
of  law  for  the  court,  where  there  is  no  dispute 
about  the  material  facts. 

(September  21,  1904.) 

APP£AL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  King  County  in 
defendant's  favor  in  an  action  brought  to  re- 
cover the  value  of  goods  placed  in  defend- 
ant's possession  for  transportation  and  al- 
leged to  have  been  lost  in  transit.  Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bennett  A  Wldtham,  for  ap- 
pellant: 

The  transportation  company  assumes  all 
responsibility,  and  is  the  absolute  insurer  of 
the  property  against  loss  except  by  act  of 
God  or  the  public  enemy. 

Michigan  8.  d  N.  I.  R.  Co.  v.  Day,  20  111. 
375,  71  Am.  Dec.  278;  Parsons  v.  Hardy,  14 
Wend.  215,  28  Am.  Dec.  521 ;  5  Am.  &  Eng. 
Enc.  Law,  2d  ed.  pp.  234,  235. 

It  was  therefore  incumbent  upon  the  com- 
pany: 

To  place  tlie  goods  in  a  safe  and  proper 
car,  even  though  there  had  been  an  agree- 
ment that  It  should  not  be  responsible  on 
account  of  the  car  or  manner  in  which  the 
freight  was  forwarded. 

Ogdenshurg  rf  L.  C.  R.  Co.  v.  Pratt,  22 
Wall.  123,  22  L.  ed.  827. 

To  store  the  goods  in  its  warehouse  upon 
their  arrival  at  their  destination,  before  it 
could  relieve  itself  of  the  liability  of  com- 
mon carrier,  and  assume  the  lesser  degree  of 
liability  of  warehousemen. 

Chicago  d  R.  I.  R.  Co.  v.  Warren,  16  111. 
502,  63  Am.  Dec.  317;  Stone  v.  Waitt,  31 
Me.  409,  52  Am.  Dec.  621;  5  Am.  &  Eng. 
Enc.  T-aw,  2d  ed.  p.  191 ;  Story,  Bailments, 
§  638 ;  Michigan  S.  d  N.  I.  R.  Co.  v.  Day, 
20  III.  375,  71  Am.  Dec.  278;  Angell,  Car.  § 
282;  DeMott  v.  Laro/way,  14  Wend.  225,  28 
Am.  Dec.  523;  2  Rorer,  Railroads,  §§  20, 
1282-1294;  Crawford  v.  Clark,  15  III.  562; 
Chicago  d  N.  W.  R.  Co.  v.  Bensley,  69  111. 
630;  Hutchinson,  Carr.  §  371;  McMillan  v. 
Michigan  8.  d  N.  I.  R.  Co.  16  Mich.  79,  93 
Am.  Dec.  208. 

W^hen  the  goods  are  stored  liability  as  car- 
rier  ceases,   and   as   warehouseman   begins. 

Illinois  C.  R.  Co.  v.  Friend,  64  111.  303; 
Bartholomew  v.  8t.  Louis,  J.  d  C.  R.  Co.  53 
111.  227,  5  Am.  Rep.  45;  2  Rorer,  Railroads, 
p.  1224. 

Mr.  A.  A.  Booth,  with  Messrs.  James  F. 
MoElroy  and  B.  S.  GroMenp,  for  re- 
spondent : 

Under  the  custom  and  practice  of  the 
company,  of  which  appellant,  as  a  shipper, 
must  be  aware,  goods  shipped  to  prepaid  sta- 
tions are  at  the  owner's  risk;  and  it  is  not 
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the  custom  to  maintain  a  warehouse  for 
storing  goods  so  shipped.  A  delivery  on  a 
side  track,  or  on  a  platform,  at  such  sta- 
tions, is  sufiScient  in  law. 

Allan  V.  Pennsylvania  R.  Co.  183  Pa.  174, 
39  L.  R.  A.  535,  38  Atl.  709 ;  8ouih  d  North 
Ala.  R.  Co.  v.  Wood,  71  Ala.  215,  46  Am. 
Rep.  309;  Armistead  Lumber  Co.  v.  Louis- 
ville, N.  0.  d  T.  R.  Co.  (Miss.)  11  So.  472; 
Louisville  d  N.  R.  Co.  v.  Oilmer,  89  Ala. 
534,  7  So.  654. 

Per  Cnrlams 

Action  brought  in  the  superior  court  of 
King  county  by  plaintiff,  S.  Normile,  against 
defendant,  the  Northern  Pacific  Railway 
Company,  on  account  of  the  loss  of  freight. 
The  cause  was  tried  to  the  court  without 
a  jury.  The  following  findings  of  fact  and 
conclusions  of  law  were  made  in  the  trial 
court:  "(1)  That  on  December  11,  1901» 
at  Portland,  Oregon,  the  defendant  received 
from  the  plaintiff  for  shipment  to  Fremont, 
Washington,  for  the  sum  of  $34,  the  follow- 
ing goods,  wares,  and  merchandise,  to  wit, 
one  donkey  engine  and  tool  box  and  two  coila 
of  steel  cable.  (2)  That  the  allegations  set 
forth  in  paragraph  3  of  plaintiff's  complaint 
are  untrue,  and  that  the  defendant  did  safely 
carry  and  deliver  to  the  said  plaintiff,  at 
Fremont,  Washington,  in  accordance  with  its 
contract  of  carriage,  the  goods,  wares,  and 
merchandise  hereinabove  described,  and  that 
plaintiff  has  suffered  no  damage  whatsoever. 
(3)  That  the  allegations  set  forth  in  the 
fourth  paragraph  of  plaintiff's  complaint 
are  each  and  all  imtrue,  and  that  plaintiff 
has  suffered  no  damage  in  the  sum  of  $100, 
or  in  any  other  sum ;  that  there  was  no  fail- 
ure on  the  part  of  the  defendant  to  deliver 
said  property  to  plaintiff.  Wherefore  the 
court  finds  as  conclusions  of  law  that  plain- 
tiff takes  nothing  by  his  said  action;  that 
the  defendant  is  entitled  to  judgment  for  its 
costs  and  disbursements  herein."  Plain- 
tiff duly  excepted  to  each  of  these  findings 
and  conclusions,  save  as  to  the  first  finding 
of  fact  above  noted.  These  exceptions  were 
overruled  in  the  lower  court.  Plaintiff  ex- 
cepted, and  judgment  was  entered  dismissing 
the  action,  from  which  plaintiff  prosecutes 
this  appeal. 

Paragi'aph  3  of  the  complaint,  which  is  re- 
ferred to  in  the  findings,  is  in  the  following 
words  and  figures:  "That  the  defendant 
did  not  safely  carry  and  deliver  the  said 
goods  pursuant  to  said  agreement,  nor  any 
part  thereof,  except  the  said  engine,  but,  on 
the  contrary,  the  said  defendant  so  negli- 
gently conducted  and  so  misbehaved  in  re- 
gard to  the  same,  in  its  calling  as  carrier, 
that  the  said  plow,  steel  cable,  and  the  said 
tool  box,  together  with  the  tools  contained 
therein,  were  wholly  lost  to  plaintiff,  to  his 
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damage  in  the  sum  of  $243,  the  same  being 
the  value  of  said  property  which  the  said 
defendant  has  failed  to  deliver  to  plaintiff." 
The  respondent  company  denied  the  material 
allegations  of  the  complaint,  and  pleaded  as 
a  separate  defense:  'That  at  the  time  said 
goods  were  received  by  defendant  for  ship- 
ment, to  wit;  December  11,  1901,  at  Port- 
land, Oregon,  it  was  agreed  and  understood 
that  said  defendant  should  not  be  responsi- 
ble for  the  loss  of  any  article  shipped  upon 
open  cars;  that  said  goods  were  shipped 
upon  open  cars  and  at  plaintiff's  risk."  Ap- 
pellant, Normile,  by  his  reply,  denied  all  the 
allegations  of  this  affirmative  defense.  It 
was  stipulated  at  the  trial  that  the  value  of 
the  goods  lost  was  $243,  as  alleged  in  the 
complaint.  Fremont  was,  at  the  time  of  the 
alleged  grievances,  what  was  termed  a  flag 
or  prepaid  station  located  on  respondent's 
line  of  railroad  in  King  county.  The  re- 
spondent company  liad  no  regular  agent  at 
such  station.  The  nearest  agent  of  the  com- 
pany at  that  time  was  located  at  Interbay, 
and  had  charge  of  other  stations  near  by, 
including  Fremont,  in  the  matter  of  the  de- 
livery of  freight  from  the  cars  of  respond- 
ent company  to  consignees.  Mr.  Normile, 
the  appellant,  testified  that  this  railway 
oonipany  had  a  warehouse  or  some  kind  of  a 
building  at  Fremont;  that  he  received  the 
donkey  engine,  which  was  shipped  with  the 
tools  and  cables,  from  the  flat  car  in  proper 
condition;  that  these  tools  and  cables  were 
designed  for  use  in  connection  with  such 
engine ;  that  he  knew  about  the  shipment  of 
this  property  from  Portland  on  December 
11,  1001;  that  witness  expected  it  would 
arrive  at  its  place  of  destination  in  three  or 
four  days  thereafter,  and  that  he  purchased 
such  property  for  use  in  connection  with 
his  business,  which  was  that  of  a  con- 
tractor: that  in  going  through  Fremont  on 
the  street  car  about  4  o'clock  in  the  after- 
noon of  December  16,  1901,  he  noticed  a 
donkey  engine  on  one  of  respondent's  flat 
cars,  which  he  supposed  was  his  property; 
that  the  next  morning  he  found  his  book- 
keeper, to  whom  he  gave  directions  to  go 
and  ascertain  if  his  said  property  had  ar- 
rived; that  when  appellant  had  procured  a 
dray  on  the  morning  of  December  18th  for 
the  purpose  of  removing  this  property,  the 
tools  and  cable  were  missing;  that  he  did 
not  get  his  mail  at  Fremont,  and  received  no 
notice  of  the  arrival  of  this  freight  through 
the  mail;  that  he  did  not  know  that  Fre- 
mont was  a  flag  or  prepaid  station ;  that  the 
weight  of  this  merchandise  in  question  was 
about  1.500  poimds,  and  was  in  two  parcels. 
Mr.  Maitland  R.  Sanford,  appellant's  book- 
keeper, testified  in  part  as  follows:  '^ell, 
it  was  on  the  morning  of  the  17th,  possibly 
half  past  nine,  that  I  met  Mr.  Normile,  and 
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he  informed  me  that  in  passing  through  Fre- 
mont the  night  before  he  had  seen  a  donkey 
engine  on  a  flat  car  there.  Well,  he  was  ex- 
pecting an  engine  for  his  work  on  the  canal, 
and  he  instructed  me  to  look  the  matter  up, 
and  ascertain  if  that  was  his,  and,  if  so,  to 
order  a  dray  and  remove  it.  Now,  I  tried 
to  find  the  agent;  done  some  telephoning 
.  .  .  in  order  to  ascertain  if  that  was  Mr. 
Normile's  engine  before  ordering  the  dray; 
but  I  failed  to  do  so.  .  .  .  It  was  nearly 
noon  then;  perhaps  11:30.  I  found  a  dray- 
man that  had  a  dray  of  sufficient  size  to  re- 
move the  engine,  but  it  was  too  late  for  him 
to  get  then  to  Fremont  and  remove  the  en- 
gine,— ^too  late  in  the  day.  Well,  of  course, 
if  it  was  too  late  for  him,  it  was  too  late  for 
any  other  drayman  to  get  there.  So  that 
was  all  I  could  do.  I  could  not  get  the  dray- 
man to  take  it  off  on  that  day.  So  this 
drayman  came  the  following  morning,  and  it 
was  too  late  then.  The  stuff  was  taken 
off  then ;  that  is,  the  tool  chest  and  contents 
and  cable."  Witness,  continuing  his  testi- 
mony, said  that  after  he  was  notified  by  ap- 
pellant of  the  arrival  of  the  freight,  it  took 
an  hour  and  a  half  to  find  the  agent  of  re- 
spondent before  ordering  the  dray;  that  he 
did  not  find  any  agent  at  Fremont  station; 
that  there  was  none  there  permanently.  A. 
S.  Pattullo,  the  secretary  -of  the  Columbia 
I^iggei'  Company,  the  consignor  of  this  ship- 
ment, testified  by  deposition  that  "the  Co- 
lumbia Digger  Company  had  nothing  to  do 
with  the  way  it  was  to  be  shipped,  and 
there  was  no  arrangement  in  regard  to  any 
reduction  of  freight."  On  the  part  of  the 
defense  the  affidavit  of  Mr.  James  F.  McEl- 
roy  by  stipulation  was  read  in  evidence. 
This  affidavit  related  to  the  testimony  of 
witness  Tillotson,  who  was  in  the  employ 
of  appellant  at  the  time  of  the  arrival  of 
this  freight,  and  was  to  the  effect  that  the 
engine  and  other  property  which  Mr.  Nor- 
mile stated  were  there  for  delivery  were  at 
Fremont  on  the  morning  of  December  17, 
1901,  in  the  same  condition  as  when  loaded 
on  the  flat  car  at  Portland,  where  Tillotson 
helped  load  this  freight;  that  the  dray  Mr. 
Normile  had  engaged  to  convey  such  prop- 
erty from  the  car  to  be  used  on  the  Lake 
Washington  Canal  did  not  arrive  till  Decem- 
ber 18,  1901 :  that  witness  then  went  with 
four  assistants  to  unload  such  freight  from 
the  car  on  to  the  dray,  and  fotmd  that  the 
tools  and  cable  had  been  removed.  W.  S. 
Clark,  a  witness  for  respondent,  testified  in 
part  that  in  December,  1901,  he  was  re- 
spondent company's  agent  at  Interbay;  that 
he  had  in  his  possession  the  data  with  ref- 
erence to  the  shipment  of  the  above  property 
to  appellant;  that  it  arrived  at  Fremont 
on  December  14,  1901 ;  that  the  bill  of  this 
shipment  was  received  by  witness  about  9 
18 
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o'clock  in  the  morning  of  that  day;  that  he 
sent  notice  of  the  arrival  of  this  freight  to 
appellant  by  postal  card,  which  he  deposited 
in  the  postoffice  at  Ballard  on  the  afternoon 
of  December  14th,  directed  to  Mr,  Normile 
at  Fremont;  that  the  first  time  witness 
learned  about  the  loss  of  this  freight  was 
about  December  26,  1001,  when  he  received 
a  letter  through  the  mails  from  appellant's 
attorney,  Mr.  Whitham. 

The  respondent  contends  that  appellant, 
by  preparing  to  remove  these  goods  on  the 
17th  day  of  December,  1901,  accepted  the  de- 
livery thereof  on  the  side  track  at  Fremont. 
For  the  purposes  of  this  controversy,  we 
think  that  it  is  immaterial  whether  this 
freight  arrived  at  Fremont  on  the  14th  or 
16th  of  December,  1001,  though,  from  the 
testimony  adduced  in  appellant's  behalf  and 
the  statements  contained  in  Mr.  McElroy's 
affidavit,  it  would  seem  that  the  latter  date 
is  the  correct  one.  There  is  no  question  but 
that  these  goods  arrived  at  Fremont  in  the 
same  condition  as  when  the  same  were  load- 
ed on  the  car  at  Portland,  and  they  were  at 
such  station  on  December  17,  1901.  We 
must  bear  in  mind  that  the  days  at  that  sea- 
son in  the  year  were  and  are  of  short  dura- 
tion. "Where  goods  are  shipped  to  a  place 
where  there  is  a  side  track,  but  no  depot, 
platform,  or  agent  of  the  carrier,  and  this 
is  known  to  the  parties,  and  is  not  unrea- 
sonable in  view  of  the  small  amount  of  busi- 
ness, it  has  been  held  that  leaving  the  car  of 
goods  upon  the  side  track  is  a  good  delivery, 
and  relieves  the  company  from  further  re- 
sponsibility." 4  Elliott,  Railroads,  §  1521. 
The  rule  was  enunciated  in  the  case  of  Kirk 
v.  Chicago,  St.  P.  M.  d  0.  R,  Co.  69  Minn. 
161,  60  Am.  St.  Rep.  397,  60  N.  W.  1084, 
that  while  it  is  usual  for  the  consignees 
themselves  to  unload  and  carry  away  certain 
kinds  of  freight,  such  as  coal,  lumber,  and 
the  like,  directly  from  the  cars,  "it  is  also 
true  .  .  .  that  there  is  nothing  to  pre- 
vent a  carrier,  at  least  under  special  cir- 
cumstances, from  using  the  car  as  its  ware- 
house for  the  storage  of  freight.  But  in  the 
case  of  portable  boxes  or  packages  of  valu- 
able merchandise  we  think  that,  under  any 
ordinary  circumstances,  ...  in  order 
to  terminate  the  carrier's  liability,  he  must 
remove  the  goods  from  the  car  in  which  they 
were  transported,  and  place  them  for  safe- 
keeping in  his  freight  house."  It  is  impos- 
sible to  formulate  any  general  rule,  applica- 
ble to  all  cases,  as  to  what  constitutes  a 
good  and  sufficient  delivery  of  freight  by  the 
carrier  to  consignees.  Each  case  must  nec- 
essarily to  a  great  extent  depend  upon  its 
own  particular  circumstances.  The  question 
of  delivery  to  a  consigned  is  usually  a  ques- 
tion of  fact,  or  a  mixed  question  of  law  and 
fact,  for  the  jury  under  proper  instructions 
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from  the  court.     Sometimes,  where  the  facts 
are  undisputed,  a  question  of  law  only  is 
presented    for  the   decision   of    the    court. 
Elliott,  Railroads,  supra,  §   1517,  and  au- 
thorities cited.    "It  may  be  stated,  general- 
ly, that  every  delivery  must  be  made  to 
the  right  person,  at  a  reasonable  time,  at 
the  proper  place,  and  in  a  proper  manner. 
These  are  all  requisites  of  a  valid  delivery, 
except  in  so  far  as  a  compliance  with  them 
may  be  waived  by  the  party  entitled  to  the 
goods."     Hutchinson,    Carr.   2d   ed.   §    340. 
Unquestionably,  as  a  general  rule,  the  man- 
ner of  delivery  may  be  regelated  by  con- 
tract, but,   in  the   absence   of  any  specific 
stipulation  upon  the  subject,  it  is  in  a  great 
measure  determined  by  custom.    The    car- 
rier must,  however,  afford  the  consignee  an 
opportunity  to  unload  and  remove  his  goods. 
On  the  other  hand,  the  consignee  must  exer- 
cise reasonable  diligence  in  the  matter  of 
the   receiving  and   removal   of   his   freight. 
The  appellant  prepaid  the  regular  freight 
charges  on  this  shipment,  and  was  entitled 
to  the  protection  that  the  law  aiforded  him 
in  that  behalf.     The  following  propositions 
of  law  pertinent* to  this    controversy    are 
enunciated  by  a  learned  author:     "The  car- 
rier's responsibility  does  not  end  by  mere 
delivery  on  the  platform  or  dock  at  the  place 
of  destination.    There  must  be  such  actual 
delivery  as  fills  the  contract  of  carriers;  or, 
if  not  applied  for  by  the  consignee,  the  goods 
must  be  safely  warehoused.     Then  the  lia- 
bility as  carrier  ceases,  and  that  of  ware- 
houseman begins.     .     .     .     And   so  jealous 
is  the  law  in  guarding  the  rights  of  shippers 
against    contracts    of    carriers    exempting 
themselves  from  the  consequences  of  their 
own   negligence,   and   so   obligatory   is   the 
duty  of  CBTriers  to  furnish  suitable  vehicles 
and   appliances   for   the   transportation   of 
property   received   to   be   carried,   that  the 
knowledge  of  shippers  of  the  character  of 
cars  furnished  will  not  exempt  the  company 
from   liability   for   loss   occasioned  by   the 
insufficiency  thereof,  although  the  contract 
of  shipment  be  that  there  shall  be  no  such 
responsibility  on  the  part  of  the  company." 
2  Rorer,  Railroads,  pp.  1292,  1293.    While 
it  is  true  that  these  goods  which  were  lost 
or  stolen  were  intended  for  use  in  connection 
with  the   donkey  engine,   and  that  it  was 
more  convenient  for  the  respondent  to  load 
the  whole  shipment  on  one  flat  car,  as  such 
engine  could  not  well  lutve  been  placed  in  a 
box  car  for  shipment,  and  that  it  was  in- 
tended by  both  carrier  and  consignee  to  be 
unloaded  and  received  direct  from  the  flat 
car  at  the  place  of  destination,  still  it  does 
not  appear  by  any  testimony  in  the  record 
but  that  this  respondent    company    might 
have    placed    these    particular    goods    (the 
tools  and  cable)  in  its  warehouse  or  build- 
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ing  at  Fremont  station;  that  otherwise  re- 
spondent is  liable  to  appellant  for  their 
value.  It  would  seem  from  the  showing 
made  in  the  record  that  appellant  was  not 
afforded  a  reasonable  opportunity  to  enable 
him  to  remove  these  particular  goods  from 
the  car  prior  to  their  loss,  and  that  such 
loss  should  be  borne  by  the  respondent. 

The  principal  authority  cited  by  respond- 
ent's counsel  in  support  of  their  contentions 
is  Allam  v.  Pennsyloania  R.  Co.  183  Pa.  174, 
39  L.  R.  A.  536,  38  Atl.  709.  The  points  de- 
cided are  fairly  presented  by  the  syllabus: 
"As  a  general  rule,  a  common  carrier  must 
give  to  the  consignee  of  goods  notice  of  their 
arrival  at  the  point  of  destination.  While 
a  common  carrier  cannot  stipulate  for  a  re- 
lease from  the  consequences  of  his  own  neg- 
ligence or  fraud,  yet  he  can  modify  his  lia- 
bility as  such  so  far  as  to  provide  that  no- 
tice of  the  arrival  of  goods  need  not  be  given 
at  small  stations  where  no  station  house  has 
been  built  and  no  freight  agent  located.  A 
contract  that  at  such  stations  the  goods 
shall  be  at  the  'risk'  of  the  owner  until 
loaded  into  cars  and  when  unloaded  there- 
from is  not  against  public  policy,  and  will 
be  enforced.  Where  goods  are  carried  un- 
der such  a  contract  all  responsibility  for 
protecting  the  same  after  the  goods  reach 
their  destination  is  assumed  by  the  consign- 
or.'' It  would  seem  that  in  the  matter  of 
such  shipments  the  consignor  acts  as  the 
agent  of,  or  represents,  the  consignee.  In 
this  Pennsylvania  case  the  bill  of  lading  un- 
der which  the  goods  were  received  by  the 
carrier  contained  the  following  provision: 
**When  merchandise  is  destined  to  or  from 
way  stations  and  platforms  where  station 
buildings  have  not  been  established  by  the 
carrier,  or  where  there  are  no  regularly  ap- 
pointed freight  agents,  it  shall  be  at  the  risk 
of  the  owner  until  loaded  into  the  cars  and 
when  unloaded  therefrom;  and  when  re- 
ceived from  or  delivered  on  private  turnouts 
it  shall  be  at  the  owner's  risks  until  cars 
are  attached  to  and  after  they  are  detached 
from  the  train."  We  find  no  such  stipula- 
tion in  the  bill  of  lading  which  was  received 
in  evidence  in  the  action  at  bar.  Further- 
more, it  appeared  in  the  authority  last  cited 
that  at  Strafford,  the  place  where  the  goods 
were  to  be  received,  there  was  no  shelter, 
and  no  regular  agent  of  the  carrier  company 
to  take  charge  of  the  freight  upon  its  ar- 
rival. "The  only  convenience  at  Strafford 
for  the  receipt  and  delivery  of  goods  was  a 
platform  by  the  side  of  the  road."  Thus  it 
is  plain  to  be  seen  that  the  facts  in  the 
Allam  Case  are  noticeably  dissimilar  to 
those  in  the  present  controversy;  that  while 
it  may  have  been  inconvenient  for  the  re- 
spondent to  have  unloaded  the  goods  in 
question,  and  stored  them  in  its  station 
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house  or  building  at  Fremont,  still,  in  the 
absence  of  any  express  stipulation,  it  was 
bound  to  properly  care  for  these  goods  upon 
their  arrival,  both  in  the  capacity  of  a  car- 
rier and  warehouseman,  under  the  well- 
established  rules  of  the  common  law  in  that 
regard.  See  Rorer,  Railroads,  pp.  1292, 
1293,  supra.  Regarding  the  matter  of  no- 
tice to  Normile,  the  consignee,  we  think 
that,  under  the  facts  as  disclosed  by  the 
record,  no  notice  was  required;  but,  assum- 
ing that  such  notice  was  necessary,  the 
agent,  \mless  otherwise  advised,  had  the 
right  to  assume  that  notice  addressed  to  the 
consignee  at  the  point  of  destination  would 
reach  him  in  the  due  course  of  the  mail. 
Appellant,  on  the  arrival  of  these  goods  at 
Fremont  station,  pursued  the  safer  method 
of  first  communicating  with  the  agent  on 
the  17th  day  of  December,  1901,  before  re- 
moving the  same  from  the  car.  It  would 
therefore  seem  unreasonable  to  charge  the 
appellant  with  laches  in  not  being  prepared 
to  receive  and  remove  this  freight  until  the 
morning  following  the  date  last  named. 
There  is  no  showing  made  in  the  record 
other  than  that  the  appellant  acted  with 
reasonable  diligence  in  this  particular. 
Where  there  is  no  dispute  about  the  ma- 
terial facts,  this  question  of  reasonable  time 
in  which  goods  are  to  be  removed  by  the 
consignee  is  one  of  law  for  the  court. 
Hedges  v.  Hudson  River  R.  Co.  49  N.  Y. 
223. 

The  judgment  of  the  lower  court  is  re- 
versed, and  the  cause  remanded,  witji  in- 
structions to  enter  a  judgment  for  the 
agreed  value  of  the  goods  lost. 


DEER  TRAIL  CONSOLIDATED  MINING 
COMPANY  et  aZ.,  Respts., 

V. 

MARYLAND       CASUALTY       COMPANY, 

Appt. 
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Wash. 
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1.  "Want  of  Icnoivledffe  of  the  policy  by 
one  of  tiTo  mine  operators  for  whose 
benefit  an  insurance  against  liability  for  ac- 
cidents to  employees  has  been  effected  by  the 
other,  and  want  of  knowledge  of  the  accident 
by  the  latter,  will  not  excuse  failure  to  com- 
ply with  a  requirement  in  the  policy  that 
Immediate  notice  of  an  accident  be  given  to 
the  insurer. 

2.  Notice  to  tlie  Iniinrer,  stven  elgrlit 
montlts  after  tbe  occurrence,  of  an 
accident  to  an  entployee,  is  not  within 
a  reasonable  time,  so  as  to  establish  the  lia- 


NoTB. — For  another  case  in  this  series  as  to 
effect  of  stipulation  in  policy  against  employ- 
er's liability  requiring  immediate  notice  of  loss, 
see  Travelers'  Ins.  Co.  v.  Myers,  49  L.  R.  A. 
760. 
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blUty  of  the  Insurer  upon  a  policy  insuring 
against  liability  for  accidents  to  employees 
which  requires  immediate  notice  of  the  ac- 
cident to  be  given  to  the  insurer. 
S.  The  sta&tenieut  of  a  general  airent  of 
a  corporation  -wbicli  baa  insured  em- 
ployers a&snlnst  liability  for  acci- 
dents to  their  employees  by  a  policy  re- 
quiring immediate  notice  of  accidents  to  be 
given  to  the  company,  upon  receiving  notice 
of  an  accident  eight  months  after  it  occurred, 
that  formal  notice  would  be  soon  enough  if 
given  six  or  seven  days  later,  does  not  waive 
the  provision  of  the  policy  requiring  imme- 
diate notice,  since  liability  on  the  policy  had 
terminated  when  the  accident  was  first 
brought  to  his  attention. 

(October  5,   1904.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Spokane 
County  in  plaintiffs*  favor  in  an  action' 
brought  to  enforce  liability  on  a  policy  in- 
suring against  employers*  liability.  Ke- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Danson  A  Hnneke,  for  appel- 
lant: 

The  statement.  "Very  well:  that  will  be 
soon  enough,"  evidently  meant  no  more,  and 
was  not  intended  or  imderstood  to  mean 
any  more,  than  that  notice  given  on  the  28th 
would  do  as  well  as  notice  given  on  the  22d, 
and  had  no  reference  whatever  to,  and  was 
not  intended  or  understood  to  be  a  waiver 
of,  any  of  the   provisions  of  the  contract. 

Kirkman  v.  Farmers*  Ins.  Co.  90  Iowa, 
457,  48  Am.  St.  Rep.  454,  57  N.  W.  952: 
Clear'pr  v.  Traders'  Ins.  Co.  65  Mich.  527,  8 
Am.  St.  Rep.  908,  32  N.  W.  660:  Alabama 
State  Mut.  Assur.  Co.  v.  Long  Clothing  d 
Shoe  Co.  123  Ala.  667,  26  So.  655:  Fitch- 
patrick  v.  Hawkeye  Ins.  Co.  53  Iowa.  335, 
6  N.  W.  151;  Alston  v.  Northuestern  Live 
Stock  Ins.  Co.  7  Kan.  App.  179,  53  Pac.  784 ; 
Underwood  v.  Farmers*  Joint  Stock  Ins.  Co. 
57  N.  V.  501 :  lotca  L.  Ins.  Co.  v.  Letois, 
187  U.  S.  335,  47  L.  ed.  204,  23  Sup.  Ct. 
Rep.  126. 

The  acts  or  conduct  of  a  party,  in  order 
to  operate  as  an  estoppel  against  him.  or  as 
a  waiver  of  his  rights,  must  have  been  done 
with  the  knowledge  of  the  facts  and  the 
true  situation  of  matters. 

Diehl  v.  Adams  County  Mut.  Ins.  Co.  58 
Pa.  443,  98  Am.  Dec.  307 :  Hubbard  v.  Mu- 
tual Reserve  Fund  Life  Asso.  80  Fed.  682; 
Bennecke  v.  Connecticut  Mut.  L.  Ins.  Co. 
105  U.  S.  356,  26  L.  ed.  990:  Olobe  Mut.  L. 
Ins.  Co,  V.  Wolff,  96  U.  S.  326,  24  L.  ed. 
387. 

The  provision  in  such  policy  requiring 
prompt  notice  of  an  accident  is  of  the  sub- 
stance and  very  essence  of  the  contract,  and 
a  condition  precedent  to  any  liability  on  the 
part  of  the  company,  and  a  failure  to  give 
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notice  as  required  is  fatal  to  any  right  of 
recovery  on  the  policy. 

Travelers"  Ins.  Co.  v.  Myers,  62  Ohio  St. 
529,  49  L.  R.  A.  760,  57  N.  E.  458;  Fjm- 
ployers*  Liability  Assur.  Corp.  v.  Light, 
Heat  dt  F.  Co.  28  Ind.  App.  437,  63  N.  E. 
54:  Ermentrout  v.  (Jirard  F.  d  M.  Ins.  Co. 
63  Minn.  305,  30  L.  R.  A.  346,  56  Am.  St. 
Rep.  486,  65  N.  W.  635 ;  Shapiro  v.  Western 
Home  Ins.  Co.  51  Minn.  239,  53  N.  W.  463 : 
Home  Ins.  Co.  v.  Lindsey,  26  Ohio  St,  348; 
Underwood  v.  Farmers*  Joint  Stock  Ins. 
Co.  57  N.  Y.  500;  Blossom  v.  Lycoming  F. 
Ins.  Co.  64  N.  Y.  162;  Gould  v.  Dwelling- 
House  Ins.  Co.  90  Mich.  302,  51  N.  W.  455 : 
Armstrong  v.  Agricultural  Ins.  Co.  130  N. 
Y.  560,  29  N.  E.  991 :  Patrick  v.  Farmers' 
Ins.  Co.  43  N.  H.  621,  80  Am.  Dec.  197; 
Trask  v.  State  F.  d  M.  Ins.  Co.  29  Pa.  198, 
72  Am.  Dec.  622:  Ervay  v.  Fire  Asso.  119 
Iowa,  304,  93  N.  W.  290. 

The  delay  in  this  case  of  more  than  eight 
months  to  give  notice  is,  as  a  matter  of 
law,  fatal  to  the  right  of  recovery. 

Trask  v.  State  F.  d  M.  Ins.  Co.  29  Pa. 
198,  72  Am.  Dec.  622 :  Quinlan  v.  Providetice 
Washington  Ins.  Co.  133  N.  Y^.  356.  28  Am. 
St.  Rep.  645.  31  N.  E.  31;  Ermentrout  v. 
Girard  F.  d  M.  Ins.  Co.  63  Minn.  305,  30  L. 
R.  A.  346,  56  Am.  St.  Rep.  485,  65  N.  W. 
635. 

The  agents  had  no  power  or  authority  to 
waive  notice. 

Travelers*  Ins.  Co.  v.  Myers,  62  Ohio  St. 
529,  49  L.  R.  A.  760,  57  N.  E.  458;  Kirk- 
man V.  Farmers*  Ins.  Co.  90  Iowa,  457,  48 
Am.  St.  Rep.  454,  57  N.  W.  952 ;  Crutchfield 
V.  Union  Cent.  L.  Ins.  Co.  113  Kv.  53.  67  S. 
\V.  67;  Thornton  v.  Travelers'  Ins.  Co.  116 
Ga.  121,  94  Am.  St.  Rep.  99,  42  S.  E.  287 ; 
Cleaver  v.  Traders*  Ins.  Co.  65  Mich.  527,  8 
Am.  St.  Rep.  908,  32  N.  W.  660;  Quinlan 
V.  Prowdence  Washington  Ins.  Co.  133  N.  Y 
356,  28  Am.  St.  Rep.  645,  31  N.  E.  31; 
Hankins  v.  Rock  ford  Ins.  Co.  70  Wis.  1,  35 
N.  W.  34;  Cook  v.  Standard  Life  d  Accu 
Ins.  Co.  84  Mich.  12,  47  N.  W.  568;  Union 
Cent.  L.  Ins.  Co.  v.  Hook,  62  Ohio  St.  256. 
56  N.  E.  906 :  Murphy  v.  Royal  Ins.  Co.  52 
La.  Ann.  775,  27  So.  143;  Lippman  v.  JEtna 
Ins  Co.  108  Ga.  391,  76  Am.  St.  Rep.  62.  33 
S.  E.  897 :  Carey  v.  German  American  Ins. 
Co.  84  Wis.  80,  20  L.  R.  A.  267,  36  Am.  St. 
Rep.  907,  54  N.  W.  J8;  Smith  v.  Niagara  F. 
Ins.  Co.  60  Vt.  682.  1  L.  R.  A.  216,  6  Am. 
St.  Rep.  144,  15  Atl.  353:  Employers*  Lia- 
bility Assur.  Corp,  v.  Light,  Heat  d  P.  Co. 
28  Ind.  App.  437,  63  N.  E.  54;  Dxcelling- 
House  Ins.  Co.  v.  Snyder,  59  N.  J.  L.  18.  34 
Atl.  931 :  Gould  v.  Dwelling  House  Ins.  Co. 
90  Mich.  302.  61  N.  W.  455:  Maier  v.  Fidel- 
ity Mut.  lAfe  Asso.  24  C.  C.  A.  239,  47  U. 
S.  App.  322,  78  Fed.  566;  Northern  Assur. 
Co.  V.  Grand  View  Bldg.  Asso.  183  V.  S.  308, 


1004. 


Deeb  Trail  C.  M.  CJo.  v.  Maryland  Casualty  Co. 


277 


46  L.  ed.  213,  22  Sup.  Ct.  Rep.  133;  'SUmi 
V.  Travellers*  Ins.  Co,  26  Wash.  254,  65  Pac. 
195. 

Messrs.  Tolman  A  Kimball  and  Happy 
A  Hindmaii,  for  respondents: 

Forfeitures  are  odious  in  the  eyes  of  the 
law,  and  will  not  be  decreed  unless  it  is 
manifestly  the  plain  intention  of  the  con- 
tract that  such  is  the  intention  of  the  par- 
ties. 

4  Joyce,  Ins.  §  3282;  Steele  v.  German 
Ins,  Co.  93  Mich.  81,  18  L.  R.  A.  85,  53  N. 
W.  615;  Tuhhs  v.  Dwelling-House  Ins.  Co. 
84  Mich.  646,  48  N.  W.  298 ;  Kenton  Ins.  Co. 
V.  Dotons,  90  Ky.  236,  13  S.  W.  882;  Hall  v. 
Concordia  F.  Ins.  Co.  90  Mich.  403,  51  N. 
W.  526 ;  Vangindertaelen  v.  Phenix  Ins.  Co. 
82  Wis.  112,  33  Am.  St.  Rep.  29,  51  N.  W. 
1123;  American  Cent.  Ins.  Co.  v.  Heaverin, 
18  Ky.  L.  Rep.  190,  35  S.  W.  922. 

The  company  is  not  restricted  by  a  limi- 
tation contained  in  the  policy,  but  can  itself 
waive  such  limitations,  either  orally  or  in 
writing.  They  can  also  delegate  to  an  agent 
coextensive  powers  with  the  company. 

Hall  V.  Union  Cent.  L.  Ins.  Co.  23  Wash. 
612,  51  L.  R.  A.  288,  83  Am.  St.  Rep.  844, 
63  Pac.  505;  Olohe  Mut.  L.  Ins.  Co.  v.  Wolft, 

95  U.  S.  320,  24  L.  ed.  387;  Qraton  d  K. 
Mfg.  Co.  V.  Redelsheimer,  28  Wash.  370,  68 
Pac.  879,  16  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
942;   Knickerbocker  L.  Ins.  Co.  v.  Norton, 

96  U.  S.  234,  24  L.  ed.  689 ;  Citizens'  Ins.  Co. 
v.  Stoddard,  197  111.  330,  64  N.  E.  355; 
Joyce,  Ins.  §  580;  Stevens  v.  Citizens'  Ins. 
Co.  69  Iowa,  658,  29  N.  W.  769;  Lycoming 
County  Mut.  Ins.  Co.  v.  Schollenherger,  44 
Pa.  259. 

The  giving  of  notice,  as  required  by  this 
.  policy,  is  a  condition  subsequent,  and  not 
precedent,  to  the  right  of  recovery.  The  lia- 
bility of  the  company  becomes  complete  by 
the  happening  of  the  accident,  and  the  de- 
fense that  immediate  notice  was  not  given 
is  construed  by  the  courts  to  be  a  technical 
defense,  and  only  slight  evidence  is  neces- 
sary for  an  adjudication  of  the  court  that 
an  agent  has  waived  such  provisions. 

Munz  V.  Standard  Life  d  Acci.  Ins.  Co. 
26  Utah,  69,  62  L.  R.  A.  485,  99  Am.  St. 
Rep.  830,  72  Pac.  182 ;  Woodmen  Acci.  Asso. 
V.  Pratt  {Woodmen  Acci.  Asso.  v.  Byers)  62 
Neb.  673,  56  L.  R.  A.  291,  89  Am.  St.  Rep. 
777,  87  N.  W.  548;  Union  Casualty  d  S.  Co. 
V.  Mondy,  18  Colo.  App.  396,  71  Pac.  677; 
Remington  v.  Fidelity  d  D.  Co.  27  Wash. 
429,  67  Pac.  992 ;  Citizens'  Ins.  Co.  v.  Stod- 
dard, 197  111.  330,  64  N.  E.  365;  Harrison 
V.  Qerma/n-Am.erican  F.  Ins.  Co.  67  Fed. 
587;  India/na  Ins.  Co.  v.  Capehart,  108  Ind. 
270,  8  N.  E.  287;  Franklin  F.  Ins.  Co.  v. 
Chicago  Ice  Co.  36  Md.  102,  11  Am.  Rep. 
468 ;  Viele  v.  Oermania  Ins.  Co.  26  Iowa,  9, 
96  Am.  Dec.  107;  Firemen's  Fund  Ins.  Co. 
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V.  Western  Refrigerating  Co.  162  111.  322, 
44  N.  E.  746;  New  Orleans  Ins.  Asso.  v. 
Matthews,  65  Miss.  301,  4  So.  62;  Carson  v. 
Jersey  City  Ins.  Co.  43  X.  J.  L.  300,  39  Am. 
Rep.  584 ;  O'Brien  v.  Ohio  Ins.  Co.  52  Mich. 
131,  17  N.  W.  726;  Loeb  v.  American  Cent. 
Ins.  Co.  99  Mo.  50,  12  S.  W.  374;  Whited 
V.  Oermania  Ins.  Co.  76  N.  Y.  422,  32  Am. 
Rep.  330;  Travelers*  Ins.  Co.  v.  Harvey,  82 
Va.  949,  5  S.  E.  554;  May,  Ins.  §  611,  p. 
777 ;  16  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  952 ; 
Dwelling  House  Ins.  Co.  v.  Dowdall,  159 
111.  179,  42  N.  E.  608 ;  1  Joyce,  Ins.  §  439. 

The  time  for  furnishing  proof  of  the  acci- 
dent was  extended  or  waived  by  the  agents. 

Frasier  v.  New  Zealand  Ins.  Co.  39  Or. 
342,  64  Pac.  815;  Knickerbocker  L.  Ins.  Co. 
V.  Norton,  96  U.  S.  234,  24  L.  ed.  689 ;  New 
York  L.  Ins.  Co.  v.  Eggleston,  96  U.  S.  572, 
577,  24  L.  ed.  841,  843;  Hartford  Life  Annu- 
ity Ins.  Co.  V.  Unsell,  144  U.  S.  439,  36  L. 
ed.  496,  12  Sup.  Ct.  Rep.  671 ;  Hollis  v.  State 
Ins.  Co.  65  Iowa,  454,  21  N.  W.  774;  Hudson 
V.  Northern  P.  R.  Co.  92  Iowa,  231,  54  Am. 
St.  Rep.  660,  60  N.  W.  608;  Phoenix  Mut. 
L.  Ins.  Co.  V.  Doster,  106  U.  S.  30,  27  L.  ed. 
66,  1  Sup.  Ct.  Rep.  18;  Lyon  v.  Travelers' 
Ins.  Co.  55  Mich.  141,  64  Am.  Rep.  364,  20 
N.  W.  829;  Dibbrell  v.  Georgia  Home  Ins. 
Co.  110  N.  0.  193,  28  Am.  St.  Rep.  678,  14 
S.  E.  786;  Trippe  v.  Provident  Fund  Soc. 
140  N.  Y.  23,  22  L.  R.  A.  432,  37  Am.  St. 
Rep.  529,  36  N.  E.  316;  16  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  938 ;  Dwelling  House  Ins.  Co. 
V.  Dowdall,  159  111.  179,  42  N.  E.  607;  Mix 
V.  Royal  Ins.  Co.  169  Pa.  639,  32  Atl.  460; 
Kingman  v.  Lancashire  Ins.  Co.  54  S.  C.  599, 
32  S.  E.  762;  New  York  L.  Ins.  Co.  v.  Baker, 
27  C.  C.  A.  658,  49  U.  S.  App.  690,  83  Fed. 
652;  Smith  v.  St.  Paul  F.  d  M.  Ins.  Co.  3 
Dak.  80,  13  N.  W.  355;  1  Joyce,  Ins.  p. 
555. 

The  company  retained  the  premium,  and 
has  not  offered  to  return  it. 

Schmurr  v.  State  Ins.  Co.  30  Or.  32,  46 
Pac.  363;  Hibemia  Ins.  Co.  v.  Malevinsky, 
6  Tex.  Civ.  App.  81,  24  S.  W.  804;  Phamix 
Ins.  Co.  V.  Spiers,  87  Ky.  285,  8  S.  W.  453 ; 
New  York  L.  Ins.  Co.  v.  Baker,  27  C.  C.  A. 
668,  49  U.  S.  App.  690,  83  Fed.  652. 

The  defendant  in  this  case  required  the 
furnishing  of  proof  of  the  accident,  and  it 
is  fundamental,  where  a  company  requires 
such  a  condition,  that  it  waives  the  breach. 

16  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  941; 
New  York  L.  Ins.  Co.  v.  Baker,  27  C.  C.  A. 
658,  49  U.  S.  App.  690,  83  Fed.  652. 

Giving  time  to  furnish  the  proof  of  acci- 
dent waives  the  forfeiture. 

1  Joyce,  Ins.  p.  554;  Home  F.  Ins.  Co.  v. 
Kuhlman,  58  Neb.  488,  76  Am.  St.  Rep.  Ill, 
78  N.  W.  936;  Brink  v.  Hanover  F.  Ins.  Co. 
80  N.  Y.  112;  Ostrander,  Fire  Ins.  p.  278; 
Frasier  v.  Neto  Zealand  Ins.  Co.  39  Or.  342, 
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64  Pac.  816;  Union  Casualty  d  8,  Co.  v. 
Mondy,  18  Colo.  App.  395,  71  Pac.  680; 
Ooodtoin  V.  Massachusetts  Mut.  L.  Ins.  Co. 
73  N.  Y.  480;  Shelden  v.  National  Masonic 
Acci.  Asso.  122  Mich.  403,  81  N.  W.  266; 
Moore  v.  Wildcy  Casualty  Co.  176  Mass. 
418,  67  N.  E.  673;  Searle  v.  Dwelling  House 
Ins.  Co.  152  Mass.  263,  25  N.  E.  290. 

The  question  whether  notice  was  given 
immediately  is  a  question  of  fact  for  the 
jury,  under  all  the  circumstances  surround- 
ing this  particular  transaction. 

Munz  V.  Standard  Life  d  Acci.  Ins.  Co. 
26  Utah,  69,  62  L.  R.  A.  485,  99  Am.  St. 
Rep.  830,  72  Pac.  182;  Uorsfall  v.  Pacific 
Mut.  h.  Ins.  Co.  32  Wash.  132,  63  L.  R.  A. 
425,  98  Am.  St.  Rep.  846,  72  Pac.  1028; 
Woodmen  Acci.  Asso.  v.  Pratt  {Woodmen 
Acd.  Asso.  V.  Byers)  62  Neb.  673,  55  L.  R. 
A.  291,  89  Am.  St.  Rep.  777,  87  N.  W.  546: 
Carey  v.  Farmers'  d  M.  Ins.  Go.  27  Or.  146, 
40  Pac.  91;  2  Wood,  Fire  Ins.  2d  ed.  952; 
Remington  v.  Fidelity  d  D.  Co.  27  Wash. 
429,  67  Pac.  991;  Joyce,  Ins.  §§  3289,  3292, 

The  respondent  the  Deer  Trail  Consoli- 
dated Mining  Company  had  no  knowledge  of 
the  accident  until  the  commencement  of  the 
proceedings  by  Johnson  against  it.  This 
would  excuse  that  company  from  giving  no- 
tice. 

McElroy  v.  John  Hancock  Mut.  L.  Ins.  Co. 
88  Md.  137,  71  Am.  St.  Rep.  400,  41  Atl. 
114;  Phillips  v.  United  States  Benev.  Soc. 
120  Mich.  142,  79  N.  W.  1 ;  4  Joyce,  Ins.  § 
3283;  Trippe  v.  Provident  Fund  Soc.  140  N. 
Y.  23,  22  L.  R.  A.  432,  37  Am.  St.  Rep.  529, 
36  N.  E.  316. 

And  the  Yarwoods  had  no  notice  or  knowl- 
edge of  the  issuance  of  the  insurance  policy, 
and  they  were  also  excused. 

Konrad  v.  Union  Casualty  d  S.  Co.  49  La. 
Ann.  636,  21  So.  721. 

Monnt,  J.,  delivered  the  opinion  of  the 
court: 

In  the  years  1900  and  1901  the  respond- 
ents were  the  owners  of  certain  mines  in 
Lincoln  county,  Washington.  The  respond- 
ents Yarwood  Brothers  were  operating  these 
mines,  and  the  net  proceeds  thereof  were  di- 
vided equally  between  the  Yafwood  Brothers 
and  the  Deer  Trail  Consolidated  Mining 
Company.  On  March  20,  1900,  the  Deer 
Trail  Consolidated  Mining  Company  applied 
to  the  appellant  for  an  indemnity  insurance 
contract  in  favor  of  itself  and  the  Yarwood 
Brothers.  This  contract  was  issued  by  ap- 
pellant in  favor  of  the  respondents,  indem- 
nifying them  for  the  period  of  one  year 
against  loss  from  statutory  and  common- 
law  liability  for  damages  on  account  of 
bodily  injury  suffered  by  an  employee  of 
the  assured.  It  was  delivered  to  the  Deer 
Trail  Consolidated  Mining  Company,  and 
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the  premium  paid.  The  Yarwood  Brothers 
were  not  informed  and  did  not  know  of  the 
contract  of  insurance.    On  the  19th  of  May, 

1900,  one  Nels  Johnson,  while  in  the  em- 
ploy of  respondents,  and  while  performing 
his  duty  as  such  employee,  was  injured 
through  the  negligence  of  respondents.  W. 
J.  Yarwood  was  general  manager  of  the 
mines  at  the  time  of  the  injury,  but  he  did 
not  know  of  the  injury,  and  did  not  hear 
thereof  for  several  days  after  it  had  hap- 
pened. When  he  heard  of  it  he  went  to 
Johnson,  and  asked  him  if  he  was  hurt. 
Johnson  replied,  "My  thumb  is  sore  yet, 
but  I  will  get  to  work  in  a  day  or  two." 
A  few  flays  after  this  Johnson  went  to  work 
in  the  mine,  and  continued  to  work  until 
the  mine  closed  down  in  September  follow- 
ing. During  the  time  he  was  working  he 
made  no  complaint  on  account  of  being  in- 
jured. Yarwood  did  not  know  of  the  ex- 
istence of  the  policy  of  insurance,  and  did 
not  notify  the  Deer  Trail  Consolidated  Min- 
ing Company  of  the  accident.    In  January, 

1901,  Johnson  commenced  an  action  against 
respondents  to  recover  damages  for  his  in- 
juries. This  was  the  first  time  he  had  made 
any  claim  for  his  injuries.  The  complaint 
was  served  on  the  Deer  Trail  Consolidated 
Mining  Company  on  January  22,  1901.  On 
the  same  day  P.  A.  Daggett  &  Co.,  the  local 
agents  of  the  appellant,  were  notified  of  the 
action,  and  requested  to  defend  the  same, 
which  tliey  refused  to  do.  The  respondents 
thereupon  defended  the  action,  and  subse- 
quently a  judgment  was  rendered  against 
them  in  favor  of  Johnson  for  $1,717.60.  Re- 
spondents paid  this  judgment  in  favor  of 
Johnson,  and  also  paid  costs  of  defending 
the  action  amounting  to  $268.85,  in  addi- 
tion to  the  amount  of  the  judgment  named. 
Respondents  thereupon  brought  this  action 
against  appellant  upon  the  contract  of  in- 
surance. The  complaint  sets  out  a  copy  of 
the  policy,  alleges  its  execution  and  delivery 
on  March  20,  1900,  and  the  payment  of  the 
premium.  It  alleges  the  injury  to  Johnson 
on  May  19,  1900,  while  he  was  in  the  em- 
ploy of  respondents;  that  the  injury  was 
not  known  to  the  Deer  Trail  Coinisolidated 
Mining  Company  until  January  21,  1901, 
and  that  Yarwood  did  not  know  of  the  in- 
surance until  January  22,  1901;  that  re- 
spondents did  not  know  that  Johnson  in- 
tended to  make  any  claim  for  damages  un- 
til that  time;  that  Johnson,  on  January  21, 
1901,  commenced  an  action  for  $2,000  dam- 
ages against  the  respondents;  that  there- 
upon respondents  notified  appellant  there- 
of, and  that  appellant  thereupon  agreed  to 
and  did  extend  the  time  for  giving  notice 
of  the  accident  to  January  28,  1901,  and 
furnished  blanks  to  respondents  for  that 
purpose;  that,  relying  upon  this  extension 
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of  time,  respondents,  at  great  trouble  and 
an  expense  of  $50,  gave  a  written  notice  to 
appellant  on  January  28,  1901.  The  com- 
plaint also  alleges  that  Daggett  &  Company 
are  the  general  agents  of  the  appellant,  au- 
thorized to  issue  and  settle  policies  of  in- 
surance, and  that,  knowing  of  the  facts,  they 
extended  the  time  for  giving  notice  of  the 
accident  and  authorized  the  attorneys  for 
the  appellant  company  to  appear  in  the  ac- 
tion of  Johnson  v.  Yarwood  Brothers  and 
the  Deer  Tfail  Consolidated  Mining  Com- 
pany, and  that  said  attorneys  thereupon 
did  appear  in  said  cause,  and  filed  a  mo- 
tion requiring  said  Johnson  to  give  a,  bond 
as  security  for  costs;  that  thereafter  ap- 
pellant refused  to  proceed  further  in  said 
case.  The  complaint  then  alleges  that  John- 
son obtained  a  judgment  against  respond- 
ents, and  the  payment  thereof.  The  appel- 
lant appeared  and  demurred  to  the  com- 
plaint. This  demurrer  was  overruled, 
whereupon  appellant  filed  an  answer  deny- 
ing any  liability  under  the  policy  of  insur- 
ance. Upon  a  trial  of  the  cause  to  a  court 
and  jury  a  verdict  was  returned  for  the  full 
amount  claimed,  and  judgment  was  entered 
upon  the  verdict. 

Appellant  defended  the  action  in  the  low- 
er court  upon  the  ground  that  no  notice 
had  been  given  of  the  accident  according  to 
the  terms  of  the  policy,  and  that  there  had 
been  no  waiver  of  the  notice.  Upon  this 
appeal  they  rely  on  the  same  points.  The 
contract  sued  on  provides,  among  other 
things,  as  follows:  "This  insurance  is  sub- 
ject to  the  following  conditions,  which  are 
to  be  construed  as  conditions  precedent  to 
this  contract:  1.  The  assured,  upon  the 
occurrence  of  an  accident,  shall  give  imme- 
diate notice  thereof  in  writing  with  the 
full  particulars  to  the  home  office  of  the 
company  at  Baltimore,  Maryland,  or  to  its 
•duly  authorized  agent.  ...  10.  An 
agent  has  no  authority  to  change  this  policy 
or  to  waive  any  of  its  provisions,  nor  shall 
notice  to  any  agent  or  knowledge  of  his 
or  of  any  other  person  be  held  to  effect  a 
waiver  or  change  in  this  contract,  or  in  any 
part  of  it.  No  change  whatever  in  this 
policy,  nor  waiver  of  any  of  its  provisions, 
shall  be  valid  unless  an  indorsement  is  add- 
ed hereto,  signed  by  the  president  or  secre- 
tary of  the  company,  at  its  home  office,  ex- 
pressing such  waiver  or  change."  It  is  con- 
ceded that  the  accident  occurred  on  May 
19,  1900,  and  that  no  notice  thereof  was 
given  to  the  appellant  until  January  21, 
1901.  The  excuse  offered  in  the  complaint 
and  by  the  witnesses  for  this  failure  to  give 
notice  was  that  the  Yarwood  Brothers,  who 
l^ad  charge  of  the  mine  and  the  men  work- 
ing therein,  had  no  knowledge  or  notice  of 
the  policy.  The  Deer  Trail  Consolidated 
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Mining  Company,  w^hich  procured  the  pol- 
icy, had  no  notice  of  the  accident.  This  con- 
dition of  affairs  was  brought  about  solely  by 
the  neglect  of  one  of  the  insured  to  notify 
the  others  of  the  contract,  and,  as  a  matter 
of  course,  is  no  excuse  for  failure  to  notify 
the  appellant  of  the  accident  according  to 
the  terms  of  the  policy.  This  court  has 
heretofore  held  that  "immediate  notice"  in 
policies  of  this  kind  means  notice  within  a 
reasonable  time.  Remington  v.  Fidelity  d 
D,  Co.  27  Wash.  429,  67  Pac.  989;  Kleeb 
V.  Long-Bell  Lumher  Co,  27  Wash.  648,  68 
Pac.  202;  Horsfall  v.  Pacific  Mut.  L.  Ins, 
Co.  32  W^ash.  132,  63  L.  R.  A.  425,  98  Am. 
St.  Rep.  846,  72  Pac.  1028.  Under  this  rule, 
we  think  the  lower  court  properly  held  that 
eight  months  was  not  within  a  reasonable 
time,  and  that  respondents  did  not  comply 
with  this  requirement  of  .the  policy,  which 
was  a  reasonable  one  for  appellant's  pro- 
tection and  benefit. 

The  respondents'  evidence  upon  the  ques- 
tion of  the  waiver  of  the  notice  was  given 
by  Mr.  Kimball,  one  of  the  respondents'  at- 
torneys, and  is  as  follows:  "I  went  to  the 
office  of  P.  A.  Daggett  &  Company,  general 
managers  of  the  Maryland  Casualty  Com- 
pany, taking  the  complaint  with  me.  In 
the  meantime  I  had  looked  up  the  number 
of  the  policies  which  the  Deer  Trail  Con- 
solidated Mining  Company  held,  and  I  went 
down  to  report  to  them  that  we  had  been 
sued  upon  an  accident  policy,  which  was 
alleged  to  have  happened  in  May  previous, 
and  we  took  the  complaint  and  went  over 
it  and  looked  up  the  dates  and  descriptions, 
and  Mr.  Daggett  asked  me  if  any  proof  of 
this  accident  had  been  sent  in,  and  I  told 
him  not  to  my  knowledge  had  there  been 
any  sent  in.  ...  As  I  say,  I  told  Mr. 
Daggett  to  the  best  of  my  knowledge  there 
had  been  no  proof  of  this  accident  furnished 
this  company,  and  there  was  no  papers  in 
my  possession,  or  in  Mr.  Tolman's  posses- 
sion as  general  manager,  speaking  of  any 
accident  of  this  kind;  that  it  was  absolute- 
ly unknown  in  our  office,  and  that  this  was 
the  first  advice  or  knowledge  of  the  accident 
that  had  been  brought  to  our  knowledge; 
and  Mr.  Daggett  made  this  statement: 
'Well,  if  you  didn't  know  about  it,  you 
could  not  very  well  make  a  report  of  the  ac- 
cident, and  we  must  get  in  a  report  as  soon 
as  possible.*  .  .  .  We  took  the  com- 
plaint, and  went  over  it  carefully  as  to  the 
dates  and  everything  else,  so  as  to  acquaint 
ourselves  as  best  we  could  of  the  nature  of 
the  claim  and  the  history  of  the  injury  as 
alleged  by  Mr.  Johnson.  .  .  .  Mr.  Dag- 
gett stated  that  Messrs.  Danson  &  Huneke 
were  attorneys  for  the  company,  and  that 
they  would  defend  the  action,  and  told  me 
I  had  better  see  them,  and  acquaint  them 
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with  the  facts.  I  left  the  complaint  with 
F.  A.  Daggett  &  Company,  and  the  next 
morning  1  went  to  the  office  of  Danson  & 
Himeke,  and  found  the  complaint  in  their 
possession.  ...  As  I  stated  a  moment 
ago,  Mr.  Daggett  said,  'You  could  not  very 
well  make  proof  of  the  accident  without 
knowing  about  it,  and  we  must  get  in  proof 
as  soon  as  possible,'  and  he  asked  me  when 
I  could  furnish  proof,  and  I  said  that  we 
would  have  to  correspond  with  the  people 
at  the  mine,  and  then  I  told  him  that  Mr. 
Leyson,  the  foreman  and  superintendent, 
would  be  down  here  on  the  28th  or  29th  of 
January,  and  that  I  would  write  to  him  at 
once,  and  have  him  ascertain  all  the  facts, 
so  that  we  could  make  out  proof  of  the  ac- 
cident at  the  time;  and  he  says,  'Very  well, 
that  will  be  soon  enough.' "  The  testimony 
of  this  same  witness  shows  that  subsequent- 
ly, on  the  28th  day  of  January,  he  notified 
Mr.  Daggett  that  Mr.  Leyson  had  come  to 
Spokane,  and  that  thereupon  Mr.  Daggett 
went  to  Mr.  Kimball's  office  with  blanks, 
which  were  filled  out  upon  information  fur- 
nished by  Mr.  Leyson,  and  that  Mr.  Dag- 
gett took  a  copy  away  with  him.  This  is 
all  the  evidence  on  the  part  of  the  respond- 
ents to  show  a  waiver  of  the  provision  for 
immediate  notice  of  an  accident.  Mr.  Dag- 
gett, for  the  appellant,  denied  the  state- 
ments attributed  to  him.  Before  the  cause 
was  submitted  to  the  jury,  the  appellant 
moved  the  court  for  a  directed  verdict,  upon 
the  ground  that  the  evidence  of  the  respond- 
ents failed  to  show  a  waiver.  This  motion 
should  have  been  granted.  Assuming  that 
the  evidence  given  by  Mr.  Kimball  was  true, 
it  was  clearly  insufficient  to  show  a  waiver 
on  the  part  of  the  company.  The  statement 
of  Mr.  Daggett,  "Very  well;  that  will  be 
soon  enough,"  when  taken  in  connection 
with  the  rest  of  the  conversation,  cannot  be 
reasonably  interpreted  to  mean  that  the 
company  thereby  waived  its  right  to  have 
notice  of  the  accident  within  a  reasonable 
time  after  it  had  happened.  What  he  said 
clearly  meant  that,  if  the  proof  or  state- 
ment of  Mr.  Leyson  was  furnished  by  the 
28th  or  29th,  it  would  do  as  well  then  as 
at  the  date  of  the  conversation,  which  was 
on  January  22d.  Eight  months  had  already 
expired  since  the  accident,  without  any  rea- 
sonable excuse  for  not  complying  with  the 
terms  of  the  policy.  It  was  too  late  on  Jan- 
uary 22d  to  give  the  notice.  The  respond- 
ents were  then  in  default.  The  conversa- 
tion with  Daggett,  even  if  relied  upon, 
caused  no  injury  to  the  respondents  which 
they  had  not  already  suffered.  We  think 
there  is  nothing  in  this  evidence  to  show  any 
intent  to  waive  the  time  for  giving  the  no- 
tice, or  to  waive  any  right  of  the  company 
under  the  policy.  If  the  respondents  had 
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actually  made  out  their  notice  of  the  acci- 
dent and  handed  it  to  Mr.  Daggett,  the 
agent  of  the  company,  on  January  22,  1901, 
the  fact  that  he  received  the  notice  for  the 
company  would  certainly  not  be  held  to  be 
a  waiver  of  the  right  of  the  company  to  de- 
fend against  the  policy  upon  the  ground  that 
notice  had  not  been  given  within  a  reason- 
able time.  The  most  that  can  be  claimed 
for  the  evidence  above  set  out  is  that  no- 
tice of  the  accident  was  given  to  the  com- 
pany on  January  22d,  the  date  of  the  con- 
versation. The  lower  court  rightfully  held 
that  this  did  not  comply  with  the  require- 
ments of  the  policy.  He  should  have  held 
also  that  the  evidence  failed  to  show  a 
waiver  of  the  time  for  notice  of  the  acci- 
dent. 

The  judgment  is  therefore  reversed,  with 
instructions  to  dismiss  the  action. 


Fullertoiiy  Ch.  J.,  and  Hadley  and 
dera,  JJ.,  concur. 


STATE  of  Washington,  Respt.r 

V. 

C.  W.  IDE,  Appt. 
(36   Wash.    576.) 

1.  Popul&r  Acquiescence  In  a.  pa.rtic«- 
ItLT  mode  of  levylnar  taxes  for  a  lon^ 
period  of  time  cannot  make  it  legal  if  it 
clearly  contravenes  the  provisions  of  the 
Constitution. 

2.  A  poll  tax  for  street  pvrposes  «pom 
male  Inhabitants  between  tbe  asea 
of  twentx-one  and  flfty,  except  members 
of  voluntary  fire  departments,  contravenes 
a  constitutional  provision  authorizing  the 
legislature  to  empower  municipal  corporations 
to  levy  taxes  which  shall  be  equal  and  uni- 
form In  respect  to  persons  within  the  Juris- 
diction of  the  body  levying  them. 

(Fullerton,  Ch,  J.,  dissents.) 
(August  24,  1904.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Jefferson 
County  convicting  him  of  refusal  to  pay  a 
street  poll  tax  as  required  by  a  municipal 
ordinance.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Blinker,  Coleman,  St  Ballln- 
ger,  for  appellant: 

"Poll,"  or  "capitation"  taxes  must  be 
shared  equally  by  all,  except  under  govern- 
ments  where   privileged   orders   are   recog- 

NoTE. — For  full  collection  of  authorities  re- 
specting poll  taxes,  see  also  note  to  Short  ▼. 
State,  29  L.  R.  A.  404;  also  the  later  case  In 
this  series  of  Kansas  City  r.  Whipple,  85  L. 
R.   A.  747. 


1904. 


State  y.  Ids. 


281 


nized,  and  where  they  might  be  graded  ac- 
cording to  the  orders  to  which  the  several 
persons  taxed  belong. 

Cooley,  Taxn.  2d  ed.  26 ;  Sutton  v.  Louis- 
ville,  5  Dana,  28. 

If  the  burden  is  arbitrarily  imposed  up- 
on the  few,  from  which  the  many  are  ex- 
empt, it  is  of  no  consequence  whether  it  is 
imposed  through  the  texing  power,  or  in 
some  other  manner. 

Jolliffe  V.  Brown,  14  Wash.  155,  53  Am. 
St.  Kep.  868,  44  Pac.  149. 

The  mere  fact  of  classification  is  not 
enough.    It  must  be  natural,  not  arbitrary. 

McDanieU  v.  J,  J,  Connelly  Shoe  Co.  30 
Wash.  549,  60  L.  R.  A.  947,  94  Am.  St.  Rep. 
889,  71  Pac  37;  Dorgan  v.  Boston,  12  Al- 
len, 223;  Oulf,  C.  d  S.  F.  R.  Co,  v.  Ellis, 
165  U.  S.  160,  41  L.  ed.  666,  17  Sup.  Ct. 
Rep.  255;  Connolly  v.  Union  Sender  Pipe 
Co,  184  U.  S.  540,  560,  46  L.  ed.  679,  690, 
22  Sup.  Ct.  Rep.  431;  Amerioan  Sugar  Ref. 
Co.  V.  Louisiana,  179  U.  S.  89,  45  L.  ed. 
102,  21  Sup.  Ct.  Rep.  43;  Magoun  v.  Illinois 
Trust  d  Sav.  Bank,  170  U.  S.  283,  294,  42 
L.  ed.  1037,  1043,  18  Sup.  Ct.  Rep.  594. 

Acquiescence  in  the  law  is  not  conclusive 
of  its  validity. 

State  ox  rel.  Chamherlin  v.  Daniel,  17 
Wash.  Ill,  49  Pac.  243;  State  ex  rel.  Bea- 
ton V.  Beman,  15  Wash.  24,  45  Pac.  652; 
Graves  v.  Seattle,  8  Wash.  248,  35  Pac. 
1079;  Semon  v.  Callvert,  27  Wash.  679,  68 
Pac.  350;  State  ex  rel.  Rogers  v.  Jenkins, 
21  Wash.  364,  58  Pac.  217. 

Mr.  A.  W.  Bnddress  for  the  State. 

Aaderfl,  J.,  delivered  the  opinion  of  the 
court: 

On  June  22,  1903,  William  Furlong  filed 
a  verified  complaint  in  the  police  court  of 
the  city  of  Port  Townsend,  alleging,  in  sub- 
stance, that  he  was  at  said  time  the  city 
marshal  and  city  street  poll-tax  collector 
of  the  city  of  Port  Townsend,  a  city  of  the 
third  class,  in  the  county  of  Jefiferson,  and 
state  of  Washington,  and  that  on  said  day 
one  C.  W.  Ide,  then  and  there  being  a  male 
inhabitant  of  said  city  between  the  ages 
of  twenty-one  and  fifty  years,  and  not  a 
member  of  any  volunteer  fire  company  of  said 
city  nor  a  member  of  the  militia  of  the  state 
of  Washington,  did  then  and  there  commit 
the  misdemeanor  of  failing  and  refusing 
to  pay  to  said  city  street  poll-tax  collector, 
on  demand,  his  (the  said  defendant's)  city 
annual  street  poll  tax  for  the  year  1903, 
committed  as  follows:  That  the  said  city 
street  poll-tax  collector  did  then  and  there 
personally  demand  of  and  from  said  defend- 
ant, C.  W.  Ide,  the  sum  of  $2  for  the  pay- 
ment by  defendant  to  said  city  and  to  its 
said  street  poll-tax  collector,  the  said  city 
annual  street  poll  tax  for  the  year  1903, 
67  L.  R.  A. 


but  said  defendant  did  then  and  there  wil- 
fully and  unlawfully  fail  and  refuse  to  pay 
to  said  city  street  poll-tax  collector  said 
sum  of  $2  for  his  city  annual  street  poll 
tax  of  said  city  for  the  year  1903,  contrary 
to  ordinance  No.  675  of  said  city,  entitled 
"An  Ordinance  Imposing  and  Levying  an 
Annual  City  Street  Poll  Tax  for  the  Year 
1903,  and  Providing  for  the  Collection 
Thereof,"  approved  June  3,  1903,  and  con- 
trary to  ordinance  No.  639  of  said  city,  en- 
titled "An  Ordinance  to  Provide  for  the  Col- 
lection of  a  City  Street  Poll  Tax,  and  Mak- 
ing the  Refusal  to  Pay  the  Same  a  Misde- 
meanor, and  to  Provide  for  the  Appoint- 
ment of  a  Tax  Collector  and  Deputy,"  ap- 
proved on  May  3,  1899.  A  warrant  was 
issued  on  this  complaint,  and  the  defendant, 
having  been  arrested  thereon  and  brought 
into  court,  filed  a  demurrer  to  the  com- 
plaint on  the  following  grounds :  First,  that 
it  appears  upon  the  face  of  the  complaint 
that  defendant  has  not  violated  any  law; 
second,  that  said  complaint  fails  to  state 
facts  sufilcient  to  constitute  a  crime  or  mis- 
demeanor of  any  kind;  third,  that  said 
complaint  does  not  charge  any  offense 
against  the  laws  of  the  state  of  Washington ; 
fourth,  that  said  complaint  does  not  charge 
defendant  with  the  commission  of  any  crime 
or  misdemeanor  under  the  ordinances  of  the 
city  of  Port  Townsend.  The  demurrer  was 
overruled,  and  on  the  hearing  in  the  police 
court  the  defendant  was  convicted  and  fined, 
and  from  the  judgment  he  appealed  to  the 
superior  court.  The  demurrer  was  again  ar- 
gued and  considered  in  the  superior  court, 
and  was  by  that  court  overruled.  Upon  the 
trial  in  the  superior  court  the  defendant 
was  convicted,  and  fined  $2  and  costs,  and 
it  was  thereupon  adjudged  that  he  be  im- 
prisoned in  the  county  jail  until  such  fine 
and  costs  be  paid,  unless  otherwise  dis- 
charged by  law.  From  this  judgment  and 
sentence  the  defendant  has  appealed  to  this 
court. 

Section  1  of  ordinance  No.  675,  which  is 
mentioned  and  referred  to  by  its  title  and 
date  of  approval,  provides  "that  there  be 
and  hereby  is  imposed  and  levied  an  an- 
nual city  street  poll  tax  upon  each  male 
inhabitant  between  the  ages  of  twenty-one 
and  fifty  years,  residing  in  said  city,  except- 
ing any  member  of  any  volunteer  fire  com- 
pany in  said  city,  the  sum  of  $2,  payable 
on  demand  between  the  Ist  day  of  June, 
1903,  and  the  Ist  day  of  September,  1903." 
And  §  2  provides  "that  the  poll  tax  here- 
by imposed  and  levied  shall  be  collected  as 
provided  by  ordinance  No.  639  of  said  city 
entitled  *An  Ordinance  to  Provide  for  the 
Collection  of  a  City  Street  Poll  Tax,  and 
Making  the  Refusal  to  Pay  the  Same  a  Mis- 
demeanor, and  to  Provide  for  the  Appoint^ 
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ment  of  a  Tax  Collector  and  Deputy/  passed 
by  the  city  council  of  said  city  on  the  2d 
day  of  May,  1809,  and  approved  on  the  3d 
day  of  May,  1899.'*  Ordinance  No.  639, 
above  mentioned  and  described,  contains, 
besides  others^  which  it  is  not  necessary  to 
mention,  the  following  provisions: 

"Section  1.  That  it  shall  be  the  duty  of 
the  city  marshal  between  the  Ist  day  of 
May  and  the  1st  day  of  September,  of  each 
year,  to  collect  all  city  street  poll  taxes 
levied  or  assessed  by  the  city  council,  as 
herein  provided,  and  shaU  give  to  each  per- 
son paying  such  city  street  poll  tax  a  re- 
ceipt therefor.     .     .     . 

"Sec.  2.  That  the  said  city  marshal  shall 
receive  in  full  compensation  for  his  services 
for  the  collection  of  the  said  city  street  poll 
tax,  under  this  ordinance,  the  sum  of  10 
per  centum  upon  all  moneys  so  collected. 

"Sec.  3.  If  any  person  liable  for  the  city 
street  poll  tax  herein  provided  for  shall 
fail,  refuse,  or  neglect  to  pay  the  same  upon 
demand  by  the  city  marshal,  the  city  mar- 
shal sthall  proceed  to  collect  the  same  as 
herein  provided."  ' 

"Sec.  6.  That  any  person  who  shall  fail, 
refuse,  or  neglect  to  pay  upon  demand  to 
the  city  marshal,  or  his  deputy,  the  an- 
nual street  poll  tax,  which  shall  have  been 
levied  or  assessed  by  the  city  council  of 
said  city,  or  which  may  be  hereafter  levied 
or  assessed  by  the  city  council  of  said  city, 
sholl  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  fined  in  any 
sum  not  exceeding  $25,  or  be  imprisoned 
not  exceeding  thirty  days,  or  both  such  fine 
and  imprisonment  in  the  discretion  of  the 
court. 

"Sec.  6.  That  it  shall  be  the  duty  of  the 
city  marshal  to  collect  all  the  cily  street 
poll  tax  from  every  person  liable  therefor, 
and  on  the  neglect  or  refusal  of  such  person 
to  pay  the  same,  he  shall  collect  the  same 
by  seizure  and  sale  of  any  personal  property 
owned  by  such  person.  The  sale  to  be  made 
after  three  days'  written  notice  of  time  and 
place  of  such  sale  to  be  posted  in  three  of 
the  most  public  places  of  said  city  before 
the  day  of  sale." 

"Sec.  13.  The  city  marshal  shall  enforce 
the  payment  of  the  city  street  poll  tax  by 
any  and  all  the  modes  herein  provided  in 
the  name  and  at  the  cost  of  the  city.'* 

The  Constitution  of  the  state  (art.  11,  9 
10)  provides  that  the  legislature  shall,  by 
general  laws,  provide  for  the  incorporation, 
organization,  and  classification,  in  propor- 
tion to  population,  of  cities  and  towns,  and 
it  is  conceded  that  Port  Townsend  is  a  city 
of  the  third  class,  duly  organized  and  exist- 
ing under  and  by  virtue  of  a  general  law 
passed  by  the  legislature  in  accordance  with 
the  mandate  of  the  Constitution.  By  that 
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law  (§  938  of  Ballinger's  Anno.  Codes  & 
Statutes)  the  city  council  of  such  city  is 
empowered:  "(7)  To  impose  on  and  col- 
lect from  every  male  inhabitant  between 
the  ages  of  twenty-one  and  fifty  years  an 
annual  street  poll  tax  not  exceeding  $2  and 
no  other  road  poll  tax  shall  be  collected 
within  the  limits  of  such  city:  Provided, 
that  any  member  of  a  volunteer  fire  com- 
pany in  such  city  shall  be  exempt  from  such 
tax."  "(16)  To  impose  fines,  penalties,  and 
forfeitures  for  any  and  all  violations  of  or- 
dinances, and  for  any  breach  or  violation  of 
any  ordinance  to  fix  the  penally  by  fine  or 
imprisonment,  or  both;  but  no  such  fine 
shall  exceed  $300,  nor  the  term  of  such  im- 
prisonment exceed  the  term  of  three 
months."  If  the  provisions  of  9  938  of  the 
Code,  which  we  have  quoted,  are  not  in  con- 
flict with  the  Constitution  of  the  state  or  of 
the  United  States,  it  can  hardly  be  disputed 
that  the  ordinances  founded  thereon,  and 
numbered  675  and  630,  are  valid  enact- 
ments of  the  city  of  Port  Townsend.  And, 
if  the  ordinances  in  question  are  valid,  we 
think  the  averments  of  the  complaint  are 
sufficient  to  constitute  an  offense,  and  that 
the  demurrer  thereto  was  properly  over- 
ruled. 

But  it  is  earnestly  insisted  by  the  learned 
counsel  for  the  appellant  that  the  ordi- 
nances and  statute  providing  for  the  im- 
position and  collection  of  this  city  street 
poll  tax  are,  each  and  all,  violative  of  the 
Constitution  of  the  state  and  of  the  14th 
Amendment  to  the  Constitution  of  the  Unit- 
ed States.  Before  proceeding  to  the  con- 
sideration of  the  objections  interposed  by 
appellant  to  this  poll-tax  law  and  these  ci^ 
ordinances,  we  deem  it  proper  to  observe 
that  it  is  settled  by  the  highest  authority 
that  a  legislative  enactment  is  presumed  to 
be  constitutional  and  valid  until  the  con- 
trary clearly  appears.  In  other  words,  the 
courts  will  presume  that  an  act  regularly 
passed  by  the  legislative  body  of  the  govern- 
ment is  a  valid  law,  and  will  entertain  no 
presumptions  against  its  validity.  And 
when  the  constitutionality  of  an  act  of  the 
legislature  is  drawn  in  question  the  court 
will  not  declare  it  void  unless  ite  invalidity 
is  so  apparent  as  to  leave  no  reasonable 
doubt  upon  the  subject.  Cooley,  Const. 
Lim.  7th  ed.  pp.  252-254,  and  cases  cited; 
Id.  p.  255.  See  also  Francis  v.  Atchison^ 
T.  d  8.  F.  R.  Co.  19  Kan.  303-306.  We  have 
mentioned  these  well-established  rules  be- 
cause we  believe  that  they  should  always 
be  kept  in  mind  when  the  court  is  called 
upon  to  declare  invalid  an  act  of  the  law- 
making body,  a  co-ordinate  and  independent 
department  of  the  government. 

The  first  and  chief  contention  of  appel- 
lant is  that  subdivision  7  of  9  938  of  the 
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Code,  above  quoted,  and  the  ordinances 
founded  thereon,  are  unconstitutional  and 
void,  for  the  reason  that  the  tax  attempted 
to  be  levied  and  collected  under  the  ordi- 
nance is  levied  and  imposed  upon  males  be- 
tween the  ages  of  twenty-one  and  fifty  years 
alone.,  and  not  upon  females,  nor  upon  males 
over  the  age  of  fifty  years,  nor  upon  males 
under  the  age  of  twenty-one  years,  nor  up- 
on the  members  of  volunteer  fire  companies. 
Although  the  sum  involved  in  this  case  is 
small,  the  question  presented  for  our  de- 
termination is  one  of  great  importance  to 
the  various  municipalities  of  the  third  class 
throughout  the  state.  This  is  the  first  time 
this  precise  question  has  been  before  this 
court  for  determination,  and  we  find,  upon 
investigation,  that  the  decisions  of  other 
courts  of  last  resort  bearing  directly  upon 
the  question  are  far  from  numerous.  It  is 
true,  we  have  several  times  had  occasion  to 
pass  upon  the  validity  of  statutes,  and  ordi- 
nances providing  for  the  payment  of  license 
taxes  or  fees  by  persons  engaged  in  certain 
occupations  or  callings,  and  have  held  that 
such  exactions,  although  imposed  by  the 
taxing  power,  are  not  taxes  within  the 
meaning  of  the  Constitution  or  of  the  ordi- 
nary revenue  laws.  See  Fleetwood  v.  Readj 
21  Wash.  548,  47  L.  R.  A.  205,  58  Pac.  665 ; 
Stull  T.  De  Maitos,  23  Wash.  71,  51  L.  R.  A. 
892,  62  Pac.  461;  Walla  Walla  v.  Ferdon, 
21  Wash.  308,  67  Pac.  796.  And  in  State 
V.  Clark,  30  Wash.  439,  71  Pac.  20,  we  held 
that  the  inheritance  tax  law,  which  exempts 
from  its  provisions  sums  below  $10,000 
when  the  estate  passes  to  direct  heirs  and 
kindred,  but  grants  no  such  exemption  to 
collateral  heirs  or  strangers  to  the  blood 
who  are  devisees,  and  which  does  not  re- 
quire all  classes  of  persons  mentioned  there- 
in to  pay  taxes  on  the  property  received  by 
them  at  a  uniform  rate,  is  not  in  conflict 
with  the  constitutional  provisions  requir- 
ing uniformity  in  the  rate  of  assessment 
and  taxation  of  property,  for  the  reason 
that  the  so-called  inheritance  tax  is  only 
a  charge  upon  the  passing  of  the  estate  by 
succession  and  the  privilege  of  the  heirs 
or  devisees  to  take  it,  and  not  a  tax  on 
property.  The  tax  in  question  is  not  a  tax 
on  property,  but  it  is,  nevertheless,  a  tax, 
under  any  proper  definition  of  that  term. 
It  is  a  poll  or  capitation  tax,  and  is  so  de- 
nominated both  in  the  statute  and  the  ordi- 
nances. It  is  levied  for  a  public  purpose, 
and  is  clearly  a  revenue  measure.  But  its 
assessment  is  not  governed  by  the  general 
revenue  law,  or,  strictly  speaking,  by  §  2 
of  article  7  of  the  state  Constitution,  which 
declares  that  the  legislature  shall  provide 
by  law  a  uniform  and  equal  rate  of  assess- 
ment and  taxation  on  all  property  in  the 
state  according  to  its  value  in  money.  It 
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is  settled  law  that  the  power  of  taxation 
is  a  legislative  power,  and  an  incident  of 
sovereignty,  and  when  the  people  adopt  a 
Constitution,  and  thereby  create  a  depart- 
ment of  government  upon  which  they  con- 
fer the  power  to  make  laws,  the  power  of 
taxation  is  conferred  as  a  part  of  such 
general  power.  And,  unless  its  power  of 
taxation  is  limited  by  constitutional  pro- 
visions, the  state,  by  virtue  of  its  sov- 
ereignty, has  the  power  to  tax  all  persons 
and  property  within  its  jurisdiction.  Cooley, 
Taxn.  2d  ed.  pp.  4,  5;  Id.  3d  ed.  pp.  7-9, 
and  cases  cited.  See  also  Judson,  Taxn.  S 
431.  Several  of  the  state  Constitutions  pro- 
vide for  the  imposition  of  poll  taxes,  but 
such  taxes  are,  it  seems,  prohibited  by  the 
Constitutions  of  Ohio  and  Maryland.     See 

I  Desty,  Taxn.  p.  296.  Our  Constitution 
does  not  expressly  mention  such  taxation, 
and,  as  that  instrument  is  not  a  grant  of 
power,  but  a  limitation  of  power  inherent 
in  the  state,  independent  of  that  instrument, 
it  follows  that  this  tax  must  be  declared 
valid,  unless  the  legislature  was  indirectly 
and  by  necessary  implication  prohibited 
from  authorizing  it  te  be  levied  by  some 
provision  of  the  Constitution.  While  it  is 
conceded  by  counsel  for  appellant  that  the 
legislature  may,  in  the  absence  of  consti- 
tutional restrictions,  "confer  upon  a  city 
almost  supreme  power  over  local  taxation," 
yet  they  contend  that  the  tax  in  question, 
by  reason  of  its  lack  of  uniformity,  is  re- 
pugnant to  §  9  of  article  7  of  our  Consti- 
tution, and  therefore  void.  That  section  of 
article  7  reads  as  follows:  "The  legislature 
may  vest  the  corporate  authorities  of  cities, 
towns,  and  villages  with  power  to  make  lo- 
cal improvements  by  special  assessment  or 
by  special  taxation  of  property  benefited. 
For  all  corporate  purposes,  all  municipal 
corporations  may  be  vested  with  authority 
to  SLSsess  and  collect  taxes,  and  such  taxes 
shall  be  uniform  in  respect  to  persons  and 
property  within  the  jurisdiction  of  the  body 
levying  the   same."     Section    12  of   article 

II  of  the  Constitution  provides  that  "the 
legislature  shall  have  no  power  to  impose 
taxes  upon  .  .  .  cities  ...  or  up- 
on the  inhabitante  or  property  thereof,  for 
.  .  .  city  .  .  .  purposes,  but  may  by 
general  laws  vest  in  the  corporate  authori- 
ties thereof  the  power  te  assess  and  collect 
texes  for  such  purposes."  These  two  provi- 
sions are  the  only  ones  relating  te  the  vest- 
ing of  the  power  of  taxation  in  municipal 
corporations.  And  they  clearly  indicate — 
especially  the  latter — that  the  legislature 
may  authorize  the  taxation,  by  cities,  of  per- 
sons, as  well  as  property,  within  their  lim- 
ite.  Conceding,  as  we  must,  that  the  legis- 
lature had  the  right  te  delegate  to  cities  of 
the  third  class  the  power  to  levy  poll  taxes 
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on  the  inhabitants  thereof^  the  question  nat- 
urally arises  whether,  in  this  instance,  they 
exercised  the  power  in  conformity  with  the 
Constitution.  As  we  have  seen,  §  9  of  ar- 
ticle 7  of  the  Constitution,  empowers  the 
legislature  to  vest  all  municipal  corpora- 
tions with  authority,  for  corporate  purposes, 
to  assess  and  collect  taxes;  such  taxes  to 
be  uniform  in  respect  to  persons  and  prop- 
erty within  the  jurisdiction  of  the  body 
levying  the  same.  It  is  claimed  by  the 
learned  counsel  for  the  respondent,  as  we 
understand  his  argument,  that  this  con- 
stitutional provision  applies  only  to  the 
taxation  of  property,  and  that  this  court 
has  so  decided  in  several  cases.  But  coun- 
sel is  in  error,  so  far  as  the  decisions  of  this 
court  are  concerned.  The  cases  referred  to 
relate  to  license  taxes  and  the  like,  which 
are  not  deemed  taxes,  as  that  term  is  ordi- 
narily understood,  and  they  are,  therefore, 
not  applicable  to  the  case  in  hand.  The 
Constitution  says,  in  effect,  that  all  munici- 
pal corporations  may  tax  persons,  as  well  as 
property,  if  authorized  so  to  do  by  the  legis- 
lature: and  we  are  not  at  liberty  to  con- 
strue that  provision  so  as  to  eliminate,  or 
give  no  effect  to,  the  words  "as  to  per- 
sons,*' therein  contained,  which  we  would 
be  obliged  to  do  in  order  to  hold  that  it 
was  the  intention  of  the  framers  of  that  in- 
strument that  property  alone  should  be 
taxed  by  municipal  corporations.  All  the 
power  possessed  by  cities  and  other  munic- 
ipal corporations  to  tax  either  property  or 
persons  is  conferred  upon  them  by  the  leg- 
islature, whose  power,  a«  we  have  already 
intimated,  is  practically,  though  perhaps  not 
absolutely,  unlimited,  in  the  absence  of  con- 
stitutional restrictions.  And  it  will  be  ob- 
served that  the  only  restriction  imposed  by 
the  Constitution  upon  the  power  of  the  legis- 
lature to  vest  municipal  corporations  with 
the  authority  to  tax  persons  and  property  is 
that  *'such  taxes  shall  be  uniform  in  re- 
spect to  persons  and  property  within  the 
jurisdiction  of  the  body  levying  the  same." 
It  is  conceded  by  counsel  for  appellant 
that  the  uniformity  rule  in  taxation  usual- 
ly prescribed  by  law  does  not  preclude  the 
legislature  from  selecting  and  classifying, 
in  a  proper  and  reasonable  manner,  the  sub- 
jects of  taxation;  and  that  rule  is  so  firmly 
established  that  the  citation  of  cases  in 
support  of  it  is  entirely  unnecessary. 

But  it  is  claimed  on  behalf  of  the  appel- 
lant that  the  rule  of  uniformity  prescribed 
by  the  state  Constitution  was  in  this  in- 
stance wholly  disregarded  and  ignored  by 
£lie  legislature  in  exempting  from  the  tax 
all  females,  all  males  not  within  the  des- 
ignated ages,  and  members  of  volunteer  fire 
companies;  and  tliat  the  classification  of 
the  persons  to  be  taxed  is  arbitrary  and  un- 
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reasonable,  because  it  is  not  baaed  upon  any 
''difference  which  bears  a  just  and  proper 
relation  to  the  attempted  classification." 
As  to  the  right  to  classify  subjecta  of  taxa- 
tion, this  court,  in  McDaniels  v.  J.  J.  Con- 
nelly Shoe  Co.  30  Wash.  549,  60  L.  R.  A. 
947,  94  Am.  St.  Rep.  889,  71  Pac.  37,  where 
the  question  of  classification  was  under  con- 
sideration, said:  *'It  is  true  that  the  mere 
fact  of  classification  is  insufficient  to  re- 
lieve a  statute  from  the  reach  of  this  clause 
of  the  Constitution, — that  it  must  appear 
that  the  classification  is  made  upon  some 
reasonable  and  just  difference  between  the 
persons  affected  and  others  to  warrant  clas- 
sification at  all."  And  in  Oulf,  C.  d  8.  F. 
R.  Co,  V.  Ellis,  165  U.  S.  150,  41  L.  ed.  666, 

17  Sup.  Ct.  Rep.  255,  in  which  the  ques- 
tion of  the  power  of  classification  is  elabo- 
rately discussed,  the  Supreme  Court,  respect- 
ing such  power,  observed:  "That  must  al- 
ways rest  upon  some  difference  which  bears 
a  reasonable  and  just  relation  to  the  act 
in  respect  to  which  the  classification  is  pro- 
posed, and  can  never  be  made  arbitrarily, 
and  without  any  such  basis."  The  classifi- 
cation made  in  imposing  this  tax  is  based 
solely  upon  age  and  sex.  It  has  no  relation 
to  the  property  of  the  persons  to  be  taxed, 
or  to  their  ability  to  pay.  The  persons  se- 
lected to  bear  the  burden  are  under  no  great- 
er obligations  to  pay  for  keeping  the  streets 
in  repair  than  others  who  are  exempted 
from  the  payment  of  the  tax.  Does  such 
classification,  then,  rest  upon  a  reasonable 
difference  between  the  persons  taxed  and 
others  who  are  not  taxed?  It  has  been  stat- 
ed by  our  highest  court  that  there  is  no 
precise  application  of  the  rule  of  reason- 
ableness of  classification,  and  that  there 
cannot  be  an  exact  exclusion  or  inclusion  of 
persons  and  things.  Magoun  y.  Illinois  Trust 
ds  8av,  Bank,  170  U.  S.  296,  42  L.  ed.  1037, 

18  Sup.  Ct.  Rep.  594.  Where  exemptions 
from  taxation  are  permissible,  the  reason- 
ableness of  the  classification  of  subjects 
must,  therefore,  be  determined  from  the 
facts  and  circumstances  appearing  in  each 
particular  case.  It  is  urged  on  the  part  of 
the  respondent  that  the  statute  under  con- 
sideration ought  to  be  upheld,  because  the 
people  have  acquiesced  in  it,  and  these 
taxes  have  been  levied  and  collected  under 
it  in  cities  throughout  the  state  ever  since 
the  organization  of  the  state  government; 
and  Faribault  v.  Misener,  20  Minn.  396,  Gril. 
347,  is  cited  in  support  of  that  proposi- 
tion. Tlie  Constitution  of  Minnesota  con- 
tained the  following  clause:  "All  taxes  to 
be  raised  in  this  state  shall  be  as  nearly 
equal  as  may  be."  Pursuant  to  the  au- 
thority given  by  its  charter,  the  city  of 
Faribault  in  each  of  the  years  1872  and 
1873  levied  and  assessed  a  poll  tax  of  $2 
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•on  every  qualified  voter,  except  members 
of  fire  engine,  hook  and  ladder,  and  hose 
companies.  The  defendant,  Misener,  refused 
to  pay  the  poll  tax  assessed  against  him 
for  each  of  those  years,  and  an  action  was 
brought  against  him  before  a  justice  of  the 
peace  to  recover  the  same.  The  justice  ren- 
dered judgment  in  favor  of  the  defendant, 
which  on  appeal  was  afiirmed  by  the  district 
court,  and  the  plaintiff  appealed  to  the 
supreme  court.  The  principal  question  be- 
fore the  court  in  that  case  was  whether  the 
•clause  in  the  city  charter  exempting  fire- 
men from  the  payment  of  poll  tax  was  re- 
pugnant to  the  provision  of  the  state  Con- 
stitution above  set  forth,  and  the  court  held 
that  it  wa«  not.  It  seems  apparent  from 
expressions  in  its  opinion  that  the  deci- 
sion of  the  court  was  largely  influenced  by 
the  fact  that  a  long-continued  acquiescence 
of  the  people  in  the  statute  under  which  the 
taxes  in  question  had  been  collected  had  es- 
tablished a  legislative  and  popular  construc- 
tion of  the  Ck>nstitution,  which,  in  the  opin- 
ion of  the  court,  was  entitled  to  great  con- 
sideration. And  it  is  true  that  in  case 
of  doubt  in  the  mind  of  the  court  as  to 
the  proper  construction  of  any  particular 
provision  of  the  Constitution  a  contempo- 
raneous interpretation  or  the  subsequent 
practical  construction  of  such  provision  is 
entitled  to  great  weight.  But,  in  the  lan- 
guage of  Judge  Cooley:  "Acquiescence  for 
no  length  of  time  can  legalize  a  clear  usur- 
pation of  power,  where  the  people  have 
plainly  expressed  their  will  in  the  Consti- 
tution, and  appointed  judicial  tribunals  to 
enforce  it.  A  power  is  frequently  yielded 
to  merely  because  it  is  claimed,  and  it  may 
be  exercised  for  a  long  period,  in  violation 
•of  the  constitutional  prohibition,  without 
the  mischief  which  the  Constitution  was  de- 
signed to  guard  against  appearing,  or  with- 
out anyone  being  sufficiently  interested  in 
the  subject  to  raise  the  question;  but  these 
-circumstances  cannot  be  allowed  to  sanc- 
tion a  clear  infraction  of  the  Constitution. 
We  think  we  allow  to  contemporary  and 
practical  construction  its  full  legitimate 
force  when  we  suflfer  it,  where  it  is  clear 
and  uniform,  to  solve  in  its  own  favor  the 
doubts  which  arise  on  reading  the  instru- 
ment to  bo  construed."  Cooley,  Const.  Lim. 
7th  ed.  pp.  106,  107.  See  State  ex  rel. 
Chumberlin  v.  Daniel,  17  Wash.  Ill,  49  Pac. 
243. 

The  Minnesota  case  above  cited  is  con- 
fidently relied  on  by  counsel  for  the  re- 
spondent as  supporting  the  ruling  of  the 
trial  court  in  this  case,  and  it  is  in  fact 
more  nearly  in  point  than  any  other  of  the 
numerous  cases  cited.  But,  conceding  that 
•decision  to  be  correct  under  the  Constitu- 
tion and  laws  of  Minnesota,  it  cannot  be 
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said  to  be  entitled  to  controlling  influence 
here,  for  the  reason  that  the  general  con- 
stitutional provision  there  considered  is  ma- 
terially different  from  the  provision  of  our 
Constitution  now  before  us  for  interpreta- 
tion, and  which  declares,  as  we  have  seen, 
that  taxes  for  corporate  purposes  "shall  be 
equal  and  uniform  in  respect  to  persons  and 
property  within  the  jurisdiction  of  the  body 
levying  the  same.*'  The  tax  attempted  to 
be  collected  in  this  instance  is  not  uniform, 
even  as  to  the  persons  included  in  the  clas- 
sification made  by  the  legislature  for  some 
persons  in  the  general  class  are  exempted 
from  the  payment  of  the  tax.  It  would 
therefore  seem  clear  that  the  section  of  the 
statute  now  under  consideration  is  repug- 
nant to  §  9  of  article  7  of  the  Constitution, 
and  consequently  void.  This  conclusion  is 
fully  supported  by  the  decision  of  the  su- 
preme court  of  Illinois  in  Hunsaker  v. 
Wright,  30  111.  146,  wherein  the  constitu- 
tionality of  a  county  tax  levied  upon  prop- 
erty within  the  limits  of  the  city  of  Cairo 
was  in  question,  the  provision  of  the  Con- 
stitution there  interpreted  being,  in  sub- 
stance, identical  with  f  9  of  article  7  of 
our  Constitution.  The  lower  court  in  that 
case  enjoined  the  collection  of  the  tax,  and 
its  ruling  was  affirmed  by  the  supreme 
court.  The  Constitution  of  that  state  de- 
clared that  **the  general  assembly  shall  pro- 
vide for  levying  a  tax  by  valuation  so  that 
every  person  and  corporation  shall  pay  a  tax 
in  proportion  to  the  value  of  his  or  her 
property,"  and  that  "the  corporate  authori- 
ties of  counties,  .  .  .  cities,  towns,  and 
villages  may  be  vested  with  power  to  assess 
and  collect  taxes  for  corporate  purposes, 
such  taxes  to  be  uniform  in  respect  to  per- 
sons and  property  within  the  jurisdiction  of 
the  body  imposing  the  same."  And  with 
regard  to  those  provisions  the  court  said: 
"These  provisions  were  manifestly  inserted 
in  the  fundamental  law  for  the  purpose  of 
insuring  equality  in  the  levy  and  collec- 
tion of  the  taxes  to  support  the  government, 
whether  levied  for  state,  county,  or  munic- 
ipal purposes.  The  design  was  to  impose  an 
equal  proportion  of  these  burdens  upon  all 
persons  within  the  limits  of  the  district  or 
body  imposing  them.  Under  these  provi- 
sions the  legislature  has  no  power  to  ex- 
empt or  release  a  person,  or  community  of 
persons,  from  their  proportionate  share  of 
these  burdens.  Not  having  such  power  them- 
selves, they  arc  imable  to  delegate  such 
power  to  these  inferior  bodies."  See  also, 
to  the  same  effect,  Cooley,  Taxn.  2d  ed.  pp. 
25,  26. 

We  have  refrained  from  discussing  the  nu- 
merous cases  cited  by  counsel  upholding  lev- 
ies of  taxes  payable  in  labor  on  highways, 
for  the  reason  that  we  have  deemed  such 
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cases  inapplicable  to  the  case  at  bar. 
Though  in  the  nature  of  a  tax,  such  levies 
are,  in  general,  referable  to  the  police  power. 
"Neither  in  common  speech,  nor  in  the  cus- 
tomary revenue  legislation,  would  a  burden 
of  this  nature  be  understood  as  embraced  in 
the  teem  *tax;'  and  statutory  provisions  for 
assessment  are  not,  therefore,  applicable  to 
it,  unless  made  so  in  express  terms."  Cooley, 
Taxn.  2d  ed.  p.  15. 

Our  conclusion  is  that  both  the  ordinances 


for  the  violation  of  which  appellant  wa» 
tried  and  convicted  and  the  provision  of  the 
statute  upon  which  they  are  founded  are  un- 
constitutional and  void,  and  the  judgment 
and  sentence  is  therefore  reversed^  and  the 
action  dismissed. 

Hadley  and  Mount,  JJ.,  concur.    Fnl- 
lerton,  Ch.  J.,  dissents. 

Rehearing  denied. 
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A  statate  making:  It  b,  misdemeanor 
for  one  under  contract  to  labor,  or 
-work    land,    to    break    bis    contract 

and  enter  Into  another  with  a  different  per- 
son, without  the  consent  of  his  employer, 
and  aufllcient  excuse,  to  be  adjudged  by  the 
court,  and  without  giving  notice  of  his  con- 
tract to  the  person  with  whom  he  makes  the 
new  one,  violates  the  constitutional  guar- 
anties of  life,  liberty,  and  property,  and 
abridges  the  privileges  and  Immunities  of 
citizens  of  the  United  States. 

(July   21,    1904.) 

APPEAL  by  petitioner  from  a  decree  of 
the  Probate  Court  for  Russell  County 
denying  him  release,  in  a  habeas  corpus  pro- 
ceeding, from  custody  to  which  he  had  been 
committed  for  violation  of  the  statute 
against  breach  of  a  labor  contract.  Re- 
versed, 

The  case  sufficiently  appears  in  the  opin- 
ion. 

Mr,  Frank  H.  Dc  Graffenried  for  ap- 
pellant. 

Mr.  Masscy  Wilson,  Attorney  General, 
for  the  State: 

Farm  laborers,  the  class  referred  to  in 
the  act,  have  been  under  the  regulation  of 
the  legislature  for  many  years.  An  em- 
ployer is  entitled  to  the  protection  of  the 
statute  in  dealing  with  his  laborers.  The 
statute  is  a  wise  one,  and  should  be  up- 
held. 

Tarpley  v.  State,  79  Ala.  272;  Murrell  v. 
State,  44  Ala.  367. 


Skarpe,  J.,  delivered  the  opinion  of  the 
court: 

Authority  for  the  warrant  under  which 
petitioner  is  imprisoned  does  not  exist  un- 
less in  an  act  approved  March  1,  1901  (Aot» 
1900,  1901,  p.  1208),  which  purports  to  ap- 
ply in  Russell  and  other  counties  of  this 
state,  and  which  declares  ''that  any  person 
who  has  contracted  in  writing  to  labor  for, 
or  serve,  another  for  any  given  time,  or 
any  person  who  has  by  written  contract 
leased  or  rented  land  from  another  for 
any  specified  time,  or  any  person  who  has 
contracted  in  writing  with  a  party  furnish- 
ing the  lands,  or  the  lands  and  teams  to  cul- 
tivate it,  either  to  furnish  the  labor,  or  the 
labor  and  teamfi  to  cultivate  the  land,  with 
stipulations,  express  or  implied,  to  divide 
the  crops  between  them  in  certain  propor- 
tion, and  who  before  the  expiration  of  sucb 
contract  and  without  the  consent  of  the 
other  party,  and  without  sufficient  excuse, 
to  be  adjudged  by  the  court,  shall  leave  such 
other  party,  or  abandon  said  contract,  or 
leave  or  abandon  the  leased  premises,  or  the 
land  furnished  as  aforesaid,  and  who  shall 
also  make  a  second  contract,  either  parol 
or  written,  of  a  similar  nature  or  character 
to  any  of  said  aforementioned  contracts, 
though  differing  in  some  particulars  in  the 
terms,  stipulations,  or  period  of  time,  with 
a  different  person,  without  first  giving  no- 
tice to  such  person  of  the  existence  of  the 
said  first  contract,  shall  be  guilty  of  a 
misdemeanor,  and  on  conviction  be  fined  not 
exceeding  $50,  or  sentenced  to  hard  labor 
for  not  exceeding  six  months,  one  or  both,*' 
etc.  This  enactment  cannot  operate  con- 
sistently with  the  guaranties  of  equality, 
liberty,  and  property  made  by  the  Federal 
and  also  by  the  state  Constitution.    In  the 


Note. — As  to  constitutionality  of  statutory 
restrictions  on  contracts  between  master  and 
servant,  see  also,  in  this  series.  Com.  v.  Perry, 
14   L.   R.   A.  325,  and  note;  State  f^.   Loomls, 

21  .L.  R.  A.  789 ;  Braceville  Coal  Co.  v.  People, 

22  L.  R.  A.  340;  Re  House  Bill  No.  1,230, 
28  L.  R.  A.  344  ;  Ritchie  v.  People,  29  L.  R.  A. 
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79 :  State  v.  Julow,  29  L.  R.  A.  257 ;  Harding 
y.  People,  32  L.  R.  A.  445;  Re  Morgan,  47  L. 
R.  A.  52 ;  State  v.  Haun,  47  L.  R.  A.  369 ;  Rt 
Preston,  52  L.  R.  A.  523 ;  State  em  rel,  Zillmer 
V.  Kreutzberg,  68  L.  R.  A.  748 ;  Wenham  v. 
State,  58  L.  R.  A.  825 ;  and  Republic  Iron  & 
Steel  Co.  V.  State,  62  L.  R.  A.  136. 
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state  Constitution  as  it  existed  when  this 
act  was  passed,  and  as  it  now  exists,  "life, 
liberty,  and  property"  are  enumerated  as 
being  among  the  inalienable  rights  of  all 
men;  and  to  protect  the  citizen  in  the  en- 
joyment of  "life,  liberty,  and  property"  is 
declared  to  be  the  sole  object  and  only 
legitimate  end  of  government.  In  the  14th 
Amendment  to  the  Federal  Constitution  it 
is  declared:  "No  state  shall  make  or  en- 
force any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of  the  United 
States;  nor  shall  any  state  deprive  any  per- 
son of  life,  liberty,  or  property  without  due 
process  of  law."  In  interpretation  of  this 
it  was  said  in  Allgeyer  v.  Louisiana,  165 
U.  S.  578,  679,  41  L.  ed.  832,  17  Sup.  Ct. 
Rep.  427:  "The  liberty  mentioned  in  that 
amendment  means,  not  only  the  right  of  the 
citizen  to  be  free  from  the  mere  physical 
restraint  of  his  person  as  by  incarceration, 
but  the  term  is  deemed  to  embrace  the  right 
of  the  citizen  to  be  free  in  the  enjoyment  of 
all  his  faculties ;  to  be  free  to  use  them  in  all 
lawful  ways;  to  live  and  work  where  he 
will;  to  earn  his  livelihood  by  any  lawful 
calling;  to  pursue  any  livelihood  or  avoca- 
tion, and  for  that  purpose  to  enter  into  all 
contracts  which  may  be  proper,  necessary, 
and  essential  to  his  carrying  out  to  a  suc- 
cessful conclusion  the  purposes  above  men- 
tioned." In  support  of  that  interpretation 
the  court  rendering  it  quoted  approvingly 
from  the  opinion  of  Justice  Bradley  in 
Butcher's  Union  8.  £f.  d  L.  8.  L.  Go.  v. 
Crescent  City  L.  8.  L.  d  8.  H.  Co,  III  U.  S. 
746,  28  L.  ed.  585,  4  Sup.  Ct.  Rep.  652,  the 
following:  "The  right  to  follow  any  of  the 
common  occupations  .  .  .  is  an  inalien- 
able right.  It  was  formulated  as  such  un- 
der the  phrase  'pursuit  of  happiness'  in  the 
Declaration  of  Independence,  which  com- 
menced with  the  fundamental  proposition 
that  'all  men  are  created  equal;  that  they 
are  endowed  by  their  Creator  with  certain 
inalienable  rights;  that  among  these  are 
life,  liberty,  and  the  pursuit  of  happiness.' 
This  right  is  a  large  ingredient  in  the  civil 
liberty  of  the  citizen.  ...  I  hold  that 
the  liberty  of  pursuit — ^the  right  to  follow 
any  of  the  ordinary  callings  of  life — is  one 
of  the  privileges  of  a  citizen  of  the  United 
States."  The  court  further  said  in  Allgey- 
er'8  Case,  165  U.  S.  591,  41  L.  ed.  836,  17 
Sup.  Ct.  Rep.  427:  "In  the  privilege  of 
pursuing  an  ordinary  calling  or  trade,  and 
of  acquiring,  holding,  and  selling  property 
must  be  embraced  the  right  to  make  all 
proper  contracts  in  relation  thereto,"  etc. 
On  the  same  subject,  the  court  said  in  8tate 
V.  Goodwill,  33  W.  Va.  179,  6  L.  R.  A.  621, 
25  Am.  St.  Rep.  863,  10  S.  E.  285:  "A  per- 
son living  under  the  protection  of  this  gov- 
ernment has  the  right  to  adopt  and  follow 
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any  lawful  industrial  pursuit,  not  injurious 
to  the  community,  which  he  may  see  fit. 
And  as  incident  to  this  is  the  right  to  labor 
or  employ  labor,  make  contracts  in  respect 
thereto  upon  such  terms  as  may  be  agreed 
upon  by  the  parties,"  etc.  In  the  same  case 
it  was  said:  "The  right  to  use,  buy,  and 
sell  property,  and  contract  in  respect  there- 
to, including  contracts  for  labor — which 
is,  as  we  have  seen,  property — is  protected 
by  the  Constitution.  If  the  legislature, 
without  any  public  necessity,  has  the  power 
to  prohibit  or  restrict  the  right  of  contract 
between  private  persons  in  respect  of  one 
lawful  trade  or  business,  then  it  may  pre- 
vent the  prosecution  of  all  trades,  and  regu- 
late all  contracts."  The  principles  so  an- 
nounced are  by  the  above-cited  and  other  au- 
thorities recognized  as  correct.  See  Com. 
V.  Perry,  155  Mass.  117,  14  L.  R.  A.  326, 
31  Am.  St.  Rep.  533,  28  N.  B.  1126;  People 
ecB  rel.  Val&ntvne  v.  Berrien  Circuit  Judge, 
124  Mich.  664,  50  L.  R.  A.  493,  83  Am.  St. 
Rep.  352,  83  N.  W.  694 ;  Chicago  v.  tl etcher, 
183  111.  104,  48  L.  R.  A.  261,  75  Am.  St. 
Rep.  93,  56  N.  E.  707.  Occupations  there 
are  in  which  the  public  have  such  interest 
as  will  make  them  subject  to  statutory  regu- 
lation, or  even  prohibition.  The  constitu- 
tional provisions  referred  to  were  not  de- 
signed to  interfere  with  the  states'  public 
powers;  and  within  the  limits  set  by  the 
Constitution,  state  and  Federal,  the  legis- 
lature is  free  to  detei-mine  what  subjects 
are  proper  to  be  legislated  upon  in  conserva- 
tion of  order,  morals,  health,  and  safety; 
but  a  constitutional  right  "cannot  be  im- 
posed on  or  destroyed  under  the  guise  or 
device  of  being  regulated."  8outh  d  North 
Ala.  R.  Co.  V.  Morris,  66  Ala.  193;  Joseph 
V.  Randolph,  71  Ala.  499,  46  Am.  Rep.  347. 
The  act  in  question  purports  to  prohibit 
the  employee  and  renter  to  make  contracts 
of  the  kind  he  may  have  abandoned  except 
under  one  of  three  alternative  conditions. 
The  first  of  these,  the  employer  in  the  case 
of  the  employee,  or  the  landlord  in  the  case 
of  the  renter,  could,  by  withholding  his 
consent,  render  unavailable;  the  second — 
the  existence  of  an  excuse  for  the  abandon- 
ment, to  be  judged  of  by  the  court — could 
Dever  be  known  to  be  available  except  at  the 
risk  of,  and  at  the  end  of,  a  criminal  prose- 
cution; the  third — ^that  of  giving  notice  of 
the  existing  contract — would  tend  to  pre- 
vent the  making  of  a  similar  contract  with 
a  new  employer  or  landlord,  and  this  for 
reasons  which  are  obvious,  if  regard  be 
had  to  the  risk  of  prosecution  to  which  such 
new  employer  or  landlord  would  be  subject 
under  another  act  in  pari  materia  with  this, 
and  approved  on  the  day  before  the  approval 
of  this  act.     Acts  1900,  1901,  p.  1216.     If 
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the  conditions  prescribed  by  this  act  can 
be  validly  imposed,  the  door  is  open  for  the 
imposition  of  others  more  onerous.  "Ques- 
tions of  power  do  not  depend  on  the  degree 
to  which  it  may  be  exercised.  If  it  may 
be  exercised  at  all,  it  must  be  exercised  at 
the  will  of  those  in  whose  hands  it  is 
placed.*'  Brown  v.  Maryland,  12  Wheat. 
419,  6  L.  ed.  678.  Because  of  the  restric- 
tions it  purports  to  place  on  the  right  to 
make  contracts  for  employment  and  con- 
cerning the  use  and  cultivation  of  land,  thin 
act  is  wholly  invalid.    Whether  a  like  con- 


clusion might  be  reached  upon  other  con- 
siderations urged  in  the  brief  for  petitioner, 
it  is  unnecessary  to  consider. 

A  forceful  opinion  opposed  to  the  con- 
stitutionality of  this  aci  was  recently  ren- 
dered by  Judge  Jones,  and  is  reported  in 
123  Fed.  671    {Peonage  Cases), 

The  act  for  which  petitioner  is  held  was 
not  a  criminal  oifense,  and  therefore  the 
judgment  appealed  from  will  be  reversed, 
and  it  will  here  be  ordered  that  the  peti- 
tioner be  discharged  from  custody. 

Reversed  and  rendered. 


NORTH  DAKOTA  SUPREME  COURT. 


Celestia  E.  VAX  DUSEN,  Respt., 

V, 

Benjamin  F.  BIGELOW,  Appt, 

<* Where  a  party  accepts  an  agrency  to 
take  cliarsre  of  a  lioase  and  lot  belong- 
ing to  his  principal,  collects  tlie  rents,  pays 
taxes,  and  sees  to  repairs,  and  gives  advice  as 
to  the  value  of  the  principal's  unimproved 
farm  lands,  a  ilduciary  and  confidential  rela- 
tion is  thereby  created  between  them  in  re- 
gard to  everything  connected  with  such  prop- 
erty ;  and,  If  the  agent  purchases  such  farm 
lands  for  himself  and  in  his  own  name,  he  is 
bound  t<}  make  full  disclosure  of  all  facts 
bearing  on  the  value  of  such  lands  materi&l 
for  the  principal  to  know  in  order  to  act  in- 
telligently, and  if  the  agent  conceals  such 
facts  the  conveyance  is  voidable  at  the  prin- 
eipai's  election. 

(July  5,  1904.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Stutsman  County 
in  favor  of  plaintiff  in  an  action  brought  to 
<Jompel  reconveyance  of  certain  real  estate 
alleged  to  have  been  obtained  by  defend- 
ant from  plaintiff  by  means  of  a  fraudulent 
concealment  of  facts  which  it  was  his  duty 
to  disclose.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Jolm  Knavf  and  Oscar  J. 
"Seller,  for  appellant: 

The  complaint  does  not  state  a  cause  of 
action  in  equity.  It  is  necessary  for  the 
plaintiff  to  allege  that,  before  beginning  the 

♦Hoadnote  by  MoROAy,  J. 

NOTR. — For  other  cases  in  this  series  as  to 
ru!e  that  agent  must  not  profit  at  his  principal's 
«zpenfle  In  the  matter  of  his  agency,  see  Tyler 
y.  Sanborn,  4  L.  R.  A.  218,  and  note;  McNutt 
T.  Dix,  10  L.  R.  A.  660 ;  Jansen  v.  WilllamB,  20 
L.  R.  A.  207;  Boswell  v.  Cunningham,  21  L.  11. 
A  54 ;  Kimball  v.  Kanney,  46  L.  R.  A.  403 ; 
Holmes  v.  Cathcart,  60  L.  R.  A.  734 ;  and  Trice 
T.  Comstock,  61  L.  R.  A.  176. 
«7  L.  R.  A. 


action,  he  had  restored,  or  had  offered  to 
restore,  to  the  defendant  everything  of  value 
received  from  the  defendant  under  the  con- 
tract. 

Kelley  v.  Ou>ens,  120  Cal.  502,  47  Pac. 
369,  52  Pac.  797 ,-  Loaiza  v.  Superior  Court, 
85  Cal.  31,  9  L.  R.  A.  376,  20  Am.  St.  Rep. 
197,  24  Pac.  707 ;  Dotterer  v.  Freeman,  88  Ga. 
479,  14  S.  E.  863;  American  Freehold  Land 
d  Mortg.  Co,  v.  Jefferson,  69  Miss.  770,  30 
Am.  St.  Rep.  587,  12  So.  464;  Burgeti  y. 
Teal,  91  Ind.  260;  Codding  v.  Decker,  3 
Colo.  App.  198,  32  Pac.  832. 

Therefore  this  action  is  one  at  law  for 
the  recovery  of  damages  for  fraud  and  de- 
ceit, and  the  defendant  was  entitled  to  a 
jury  trial. 

Agency  is  a  simple  question  of  fact. 

Mechem,  Agency,  §  106;  Roberts  v.  Pep- 
ple,  65  Mich.  367,  21  N.  W.  319;  Sayinaw, 
T,  ds  H,  R,  Co,  v.  Chappell,  56  Mich.  190, 
22  N.  W.  278. 

Power  to  superintend,  make  contracts  re- 
lating to,  with  power  to  release  and  bind  as 
to,  real  and  personal  estate  does  not  consti- 
tute agency  to  sell  real  estate.  Authority 
to  sell  real  estate  must  be  clear,  concise, 
and  express. 

Billings  v.  Morroxc,  7  Cal.  171,  68  Am. 
Dec.  235;  Lord  v.  Slierman,  2  Cal,  498; 
Jones  v.  Marks,  47  Cal.  242;  De  Rutle  v. 
Muldrow,  16  Cal.  505;  Treat  v.  De  Celis,  41 
Cal.  202;  Hay  v.  Mayer,  8  Watts,  203,  34 
Am.  Dec.  453, 

The  burden  of  showing  agency  to  sell  was 
upon  the  plaintiff,  and  she  testified  that  the 
authority  was  made  and  accepted  in  writing. 
It  should  have  been  established  at  the  trial 
in  writing,  as  she  alleged  it  to  have  been 
made. 

1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  968; 
Montgomery  y.  Pacific  Coast  Land  Bureau, 
94  Cal.  284,  28  Am.  St.  Rep.  123,  29  Pac. 
640;  Busch  v.  Wilcox,  82  Mich.  336,  21  Am. 
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St.  Rep.  563,  47  N.  W.  328 ;  Kelly  v.  Strong, 
^  Wis.  152,  31  N.  W.  721. 

Such  proof  must  be  clear  and  succinct. 

Hodge  v.  Combs,  1  Black,  192,  17  L.  ed. 
157;  Louisville  d  N.  R,  Co.  v.  (Hlmer,  89 
Ala.  634,  7  So.  654;  Taylor  v.  Merrill,  55 
111.  52 ;  Proudfoot  v.  Wightman,  78  111.  553 ; 
Bood  V.  Adams,  128  Mass.  207. 

Agency  to  sell  is  a  contract,  to  constitute 
which  the  principal  must  appoint  and  the 
agent  must  accept.  In  this  case  neither  ap- 
pointment nor  acceptance  is  shown. 

Hermann  v.  Niagara  F,  Ins,  Co,  100  N.  Y. 
411,  53  Am.  Rep.  197,  3  N.  E.  341;  Ander- 
son V.  State,  22  Ohio  St.  305;  Mechem, 
Agency,  p.  1. 

One  cannot  be  held  liable  as  an  agent 
where  he  has  never  accepted  appointment  as 
-such,  and  no  appointment  takes  e£fect  until 
accepted. 

Mechem,  Agency,  §  108;  First  Nat.  Bank 
▼.  Free,  67  Iowa,  11,  24  N.  W.  566;  Collar 
■y.  Ford,  45  Iowa,  331 ;  Cameron  v.  Seaman, 
•69  N.  Y.  396,  25  Am.  Rep.  212. 

To  constitute  an  agency  to  sell  real  estate 
in  this  case,  the  contract  of  agency  must  be 
in  writing  and  acknowledged. 

N.  D.  Rev.  Code  1899,  §§  3531,  3887,  4314, 
«ubdiv.  6 ;  Reese  v.  Medlock,  27  Tex.  120,  84 
Am.  Dec  611;  Mechem,  Agency,  §  103. 

Messrs,  £.  M.  Sanf  ord,  W.  A.  Martin, 
and  F.  Baldwin,  for  respondent: 

A  party  will  not  be  permitted  to  purchase 
an  interest  in  property,  and  hold  it  for  his 
own  benefit,  where  he  has  a  duty  to  perform 
in  relation  thereto  which  is  inconsistent 
with  his  character  as  a  purchaser  on  his  own 
account. 

Jansen  v.  Williams,  36  Neb.  869,  20  L. 
R.  A.  207,  55  N.  W.  279. 

Where  confidence  is  reasonably  reposed, 
that  confidence  mvist  not  be  abused. 

Casey  v.  Casey,  14  111.  112;  1  Wait,  Act. 
4l  Def.  246. 

Morgan,  J.,  delivered  the  opinion  of  the 
court: 

This  equitable  action  is  brought  for  a  re- 
conveyance of  certain  real  estate  which  was 
conveyed  to  the  defendant  by  the  plaintiff 
while  defendant  is  alleged  to  have  been 
plaintiff's  agent  for  the  sale  of  such  real  es- 
tate and  failed  to  communicate  to  plaintiff 
that  he  had  received  an  offer  for  said  land 
for  a  much  larger  sum  than  that  for  which 
the  plaintiff  sold  the  same  to  the  defendant. 
The  substance  of  the  allegations  of  the  com- 
plaint is  that  defendant  took  advantage  of 
the  confidence  reposed  in  him  by  plaintiff  as 
hier  agent  and  purchased  the  land  himself, 
under  fraudulent  concealment  of  facts,  for 
a  simi  much  less  than  that  which  he  could 
have  sold  it  for,  and  much  less  than  the  ac- 
tual value  of  the  laud.  In  the  complaint 
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plaintiff  offers  to  return  all  money  and  the 
security  received  by  her  from  the  defendant 
under  such  conveyance.  The  defendant  by 
answer  denies  that  he  was  plaintiff's  agent 
for  the  sale  of  such  land,  and  denies  that  he 
was  offered  a  larger  sum  for  such  land  than 
he  paid  for  it,  and  denies  that  he  fraudu- 
lently concealed  any  facts  from  plaintiff, 
and  denies  that  the  land  was  worth  any 
more  that  he  paid  for  the  same.  Whether 
defendant  was  plaintifi''s  agent,  for  the  sale 
of  her  lands,  and  whether  defendant  had  an 
offer  for  the  land  of  $1,400  when  he  pur- 
chased it  for  himself  for  $900,  were  the  is- 
sues that  were  contested  at  the  trial.  The 
trial  court  found  against  the  defendant  on 
both  these  issues,  and  ordered  that  a  recon- 
veyance be  made  upon  restoration  by  plain- 
tiff of  all  that  she  had  received  under  the 
sale.  The  defendant  appeals  from  a  judg- 
ment rendered  on  such  findings,  and  re- 
quests a  review  of  the  entire  record  under  9 
5630,  Rev.  Codes  1899. 

It  Is  urged  that  the  judgment  is  not  sus- 
tained by  any  evidence  that  defendant  was 
plaintiff's  agent  for  the  sale  of  the  land. 
This  contention  is  based  on  the  fact  that 
secondary  evidence  was  received  of  the  con- 
tents of  exhibit  A,  which  was  found  missing 
frpm  plaintiff's  deposition  taken  at  Chicago, 
to  which  said  exhibit  should  have  been  at- 
tached. The  notary  taking  the  deposition 
certifies  that  exhibit  A  was  attached,  but 
upon  being  opened  it  was  not  attached  nor 
inclosed  in  the  envelo])e  containing  the  de- 
position. For  the  purposes  of  this  case  it 
will  be  conceded  that  all  of  plaintiff's  evi- 
dence pertaining  to  the  contents  of  said  ex- 
hibit A,  and  all  secondary  evidence  given  as 
to  its  contents,  would  be  excluded  on  trials 
not  under  §  5630,  Rev.  Codes  1899.  The  evi- 
dence will  not,  therefore,  be  considered  on 
this  appeal.  Without  such  evidence  we 
think  the  record  contains  evidence  sufficient 
to  warrant  a  recovery  by  the  plaintiff. 
There  is  evidence  in  the  record  that  is  not 
disputed  that,  for  nearly  four  years  prior 
to  the  sale  of  the  land  to  the  defendant  by 
the  plaintiff,  defendant  had  been  the  general 
agent  of  the  plaintiff  for  taking  care  of  her 
property  in  the  city  of  Jamestown.  He  had 
charge  of  renting  and  repairing  her  house  in 
said  city,  and  collected  the  rent  for  the 
same,  and  paid  the  taxes  on  this  house  and 
lot,  as  well  as  on  the  land  that  is  the  subject 
of  this  action.  Plaintiff  and  defendant  had 
corresponded  in  reference  to  the  sale  of  said 
land  and  its  value.  Her  testimony  is  that 
she  relied  on  him  as  to  the  value  of  said 
land,  and  made  no  inquiries  elsewhere  as  to 
its  value.  On  June  19,  1901,  the  defendant 
wrote  her  that  he  considered  this  land  worth 
$4  per  acre,  and  further  said:  "It  would 
be  well  for  you  to  name  the  amount  you 
19 
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oould  sell  for,  and  a  purchaser  might  be 
found."  Prior  to  this,  and  on  December  21, 
1899,  he  wrote  her  as  follows:  "As  to  price 
of  house  and  land,  would  say  if  you  were 
going  to  trade  I  would  think  about  $1,600 
for  house  and  quarter  section  of  land.  If 
you  could  get  cash  you  might  take  less.  Har- 
vey sold  his  quarter  for  $650,  crop  payment 
plan."  It  is  also  shown  by  uncontradicted 
evidence  that  he  had  full  charge  of  her  city 
property,  and  that  she  left  matters  to  his 
judgment,  and  relied  on  him  to  protect  her 
interests  as  to  repairs  and  collections  of 
rents,  and  in  one  letter  said:  "It  seems  as 
though  it  was  not  best  to  let  them  get  so  far 
behind,  but  you,  of  course,  being  there,  un- 
derstand the  circumstances  best."  She  fur- 
ther testified  that  she  relied  on  him  as  her 
agent  to  fix  the  selling  price  of  her  land,  and 
that  she  did  not  know  the  value  of  the  land 
in  March,  1902,  when  she  sold  it  to  the  de- 
fendant. On  March  7,  1902,  defendant  wrote 
her  on  other  matters,  and  at  the  close  of  the 
letter  asked  her:  "Would  you  accept  ^900 
for  the  south  half  of  section  6;  $500  cash, 
balance  in  two  years  at  6  per  cent  interest? 
Please  let  me  know."  She  answered  that 
she  would  accept  such  an  offer.  She  con- 
veyed the  land  to  him  in  March,  1902,  and 
he  paid  her  $500  cash  and  gave  her  a  mort- 
gtige  on  the  land  for  $400.  This  action  was 
commenced  September  10,  1902.  The  trial 
court  found  as  a  fact  that  defendant  was 
plaintiff's  agent  for  the  sale  of  this  land  on 
March  7,  1902,  and  for  a  long  time  prior 
thereto. 

That  he  was  in  correspondence  with  her 
about  the  sale  and  value  of  this  land,  and 
advised  her  concerning  the  same,  is  undis- 
puted, and  is  shown  by  his  own  letters  out- 
side of  exhibit  A.  That  he  was  her  sole 
agent  to  care  for  her  other  property  is  also 
beyond  dispute.  That  he  alone  looked  after 
all  her  interests  in  Jamestown  and  vicinity 
is  also  beyond  question.  Defendant  was  her 
agent  as  to  certain  matters,  and  as  to  those 
matters  he  had  her  confidence,  and  as  to 
those  masters  she  relied  on  his  judgment. 
Whether  he  was  her  authorized  agent  to 
sell  the  land — that  is,  whether  he  was  such 
agent  in  respect  to  the  sale  of  the  land  that 
his  contract  for  the  sale  of  the  land  would 
bind  her — ^need  not  be  determined.  We  think 
that  he  was  her  agent  in  respect  to  the  land, 
and,  as  such  agent,  he  was  imder  obliga- 
tions to  advise  her  fullv  as  to  all  facts  with- 
in  his  knowledge  bearing  upon  the  value  of 
the  land,  and  upon  all  matters  in  reference 
to  the  sale  thereof.  Defendant  had  been  her 
agent  for  several  years.  We  think  the  evi- 
dence in  the  record,  outside  of  exhibit  A,  is 
sufficient  to  show  that  he  was  her  agent  to 
sell  this  land.  That  such  agency  to  sell  the 
land  is  not  shown  by  explicit  writing  is  en- 
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tirely  immaterial  in  this  kind  of  action.  It 
is  not  a  case  of  enforcing  a  contract  against 
a  principal  made  by  an  agent  with  a  third 
person.  In  a  case  like  the  one  at  bar  the 
agency  may  be  shown  by  parol,  as  there  is 
no  statutory  provision  that  requires  an 
agency  to  negotiate  for  a  sale  to  be  in  writ- 
ing. It  is  the  confidential  relation  existing 
between  them,  followed  by  concealment  of 
facts,  that  is  the  gist  of  the  cause  of  action. 
He  was  her  agent  for  specific  purposes  con- 
nected with  this  land  and  with  her  other 
property.  By  virtue  of  such  agency  he  be- 
came acquainted  with  the  value  of  the  land, 
and  knew  that  she  knew  nothing  of  its  value, 
and  that  she  was  relying  wholly  upon  him. 
It  is  the  existence  of  such  confidence,  arising 
out  of  their  business  relations  as  to  a  specific 
agency,  that  gives  rise  to  a  duty  on  his  part 
to  disclose  all  facts  known  to  him  in  refer- 
ence to  the  value  of  the  land  if  he  chose  to 
buy  it  himself.  It  is  not  claimed  that  he 
made  false  or  fraudulent  statements.  It  is 
claimed  that  he  should  have  disclosed  that 
he  had  an  offer  of  $1,400  for  the  land  when 
he  bought  it  for  $900,  and  that  this  was  a 
fraudulent  concealment.  The  relation  exist- 
ing between  them^  as  shown  by  the  evidence 
referred  to,  was  such  as  demanded  frank  and 
full  disclosures  of  all  facts  known  to  him 
bearing  on  the  value  of  the  land  before  he 
could  become  a  purchaser  of  the  same,  al- 
though avowedly  made  for  himself.  In  N arris 
V.  TayloCy  49  111.  17,  95  Am.  Dec.  568,  it  was 
said:  "Where  a  party  accepts  the  position 
of  an  agent  to  take  charge  of  the  lands  of 
his  principal,  collect  the  rents  and  royalty, 
and  pay  the  taxes,  a  fiduciary  and  confi- 
dential relation  is  thereby  created  in  regard 
to  everything  relating  to  such  lands;  and, 
in  treating  with  his  principal  for  the  prop- 
erty, the  agent  is  bound  to  make  the  fullest 
disclosures  of  all  matters  connected  there- 
with, within  his  knowledge,  which  it  is  im- 
portant for  his  principal  to  know  in  order  to 
treat  understandingly."  In  Davis  v.  Satn- 
lin,  108  111.  39,  48  Am.  Rep.  541,  it  wa» 
said:  "It  is  contended  by  appellant's  coun- 
sel that  the  rule  we  apply,  which  holds  an 
agent  to  be  a  trustee  for  his  principal,  has 
no  application  to  the  case  at  bar,  because 
Davis  was  not  an  agent  to  obtain  a  renewal 
of  the  lease,  and  was  not  charged  with  any 
duty  in  regard  thereto ;  that  his  was  but  the 
specific  employment  to  engage  amusements 
for  the  theater,  and  that  he  was  agent  only 
within  the  scope  of  that  employment;  that 
Hamlin,  having  a  lease  which  would  expire 
April  16,  1883,  had  no  right  or  interest  in 
the  property  thereafter;  and  that  Davis,  in 
negotiating  for  the  lease,  did  not  deal  with 
any  property  wherein  Hamlin  had  any  in- 
terest, and  that  such  property  was  not  the 
subject-matter  of  any  trust  between  them. 
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Although  there  was  no  right  of  renewal  of 
the  lease  in  the  tenant  he  had  a  reasonable 
expectation  of  its  renewal  which  courts  of 
equity  have  recognized  as  an  interest  of  val- 
ue, secretly  to  interfere  with  which  and  dis- 
appoint, by  an  agent  in  the  management  of 
the  lessee's  business,  we  regard  as  inconsist- 
ent with  the  fidelity  which  the  agent  owes 
to  the  business  of  his  principal.  ...  In 
applying  the  rule,  it  is  the  nature  of  the  re- 
lation which  is  to  be  regarded,  and  not  the 
designation  of  the  one  filling  the  relation." 
In  Cook  v.  Berlin  Woolen  Mill  Co.  43  Wis. 
433,  the  court  said:  "But,  whatever  may 
be  the  nature  of  the  agency,  a  court  of 
equity  regards  every  purchase  by  an  agent 
from  his  principal  with  jealous  scrutiny,  to 
see  that  the  agent  takes  no  advantage  from 
the  confidence  of  his  principal;  with  jeal- 
ousy almost  invincible,  as  Judge  Story  calls 
it.  And  there  is  a  class  of  agents  who  are 
held  to  a  very  strict  rule,  a  good  deal  like 
the  rule  which  courts  of  equity  once  general- 
ly applied  to  trustees,  and  some  few  courts 
still  apply.  When  the  nature  of  the  agency 
has  given  the  agent  control  in  the  manage- 
ment of  the  principal's  property,  and 
peculiar  opportunity  of  knowing  its  condi- 
tion and  value,  a  purchase  of  it  by  the  agent 
will  be  avoided  at  the  suit  of  the  principal, 
unless  the  agent  make  it  affirmatively  ap- 
pear that  the  transaction  was  fair,  and  that 
he  imparted  to  the  principal  all  his  informa- 
tion concerning  the'  property,  and  acted 
throughout  uherrima  fide."  Pomeroy  on 
Equity  Jurisprudence  (vol.  2,  §  959)  lays 
down  the  rule  as  follows:  "Any  unfairness, 
any  underhanded  dealing,  any  use  of  knowl- 
edge not  communicated  to  the  principal,  any 
lack  of  the  perfect  good  faith  which  equity 
requires,  renders  the  transaction  voidable,  so 
that  it  will  be  set  aside  at  the  option  of  the 
principal.  If,  on  the  other  hand,  the  agent 
imparted  all  his  own  knowledge  concerning 
the  matter,  and  advised  his  principal  with 
candor  and  disinterestedness  as  though  he 
himself  were  a  stranger  to  the  bargain,  and 
paid  a  fair  price,  and  the  principal  on  his 
side  acted  with  full  knowledge  of  the  sub- 
ject-matter of  the  transaction  and  of  the 
person  with  whom  he  was  dealing,  and  gave 
a  full  and  free  consent, — if  all  these  are  af- 
firmatively proved, — the  presumption  is 
overcome  and  the  transaction  is  valid."  See 
also  Ingle  v.  Uartman,  37  Iowa,  274;  Rubi- 
doex  V.  Parks,  48  Cal.  215;  Cottom  v.  HoUi- 
day,  59  111.  176;  Jackson  v.  Pleasantonj  95 
Va.  654,  29  S.  E.  680 ;  Andrews,  Am.  Law,  p. 
813,  and  cases  cited;  Mechem,  Agency,  §  466, 
and  cases  cited;  1  Am.  &  Eng.  Enc.  Law,  p. 
1081,  and  cases  cited;  Wharton,  Agency,  § 
235,  and  cases  cited;  Ruckman  v.  BergholZy 
37  N.  J.  L.  437 ;  Jansen  v.  Williams,  36  Neb. 
869,  20  L.  R.  A.  207,  55  N.  W.  279;  Casey 
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V.  Casey,  14  111.  112;  Stewart  v.  Qilrutk,  8 
S.  D.  181,  66  N.  W.  1065. 

A  duty  of  full  disclosure  of  all  material 
facts  within  his  knowledge  bearing  on  the 
value  of  the  land  rested  upon  the  defendant, 
and,  unless  he  made  such  disclosures  before 
himself  becoming  a  purchaser,  the  convey- 
ance becomes  voidable  upon  plaintiff's  elec- 
tion to  so  consider  it.  The  concealment 
charged  against  the  defendant  is  as  to  the 
value  of  the  land.  It  is  insisted  that  de- 
fendant knew  its  value  to  have  been  greater 
than  that  offered,  and  the  fact  claimed,  that 
he  was  offered  $500  more  than  he  bought  it 
for,  is  cited  as  conclusive  evidence  that  he 
failed  to  disclose  a  material  fact  bearing 
upon  its  value.  The  trial  court  found  that 
such  an  offer  was  made,  and  further  found 
that  the  value  of  the  land^  when  conveyed 
to  defendant  by  plaintiff  for  a  consideration 
of  $900,  was  $1,920.  The  evidence  as  to  the 
value  of  the  land  and  as  to  the  making  of  an 
ofi'er  of  $1,400  for  the  land  is  conflicting.  On 
reading  the  entire  record,  we  find  that  de- 
fendant's testimony  upon  three  disputed 
questions  is  contradicted  by  three  witnesses, 
one  alone  testifying  upon  one  disputed  ques- 
tion. There  is  no  more  reason  for  finding 
that  defendant  is  telling  the  truth  upon  the 
question  of  the  offer  to  him  for  the  land 
than  as  to  the  other  disputed  questions.  To 
reverse  the  judgment  and  find  for  the  de- 
fendant would  be  finding  that  the  plaintiff's 
witnesses  are  each  mistaken  upon  material 
matters  testified  to,  concerning  which  they 
have  no  interest.  Defendant's  interest  in 
the  result  is  apparent.  The  trial  court  saw 
and  heard  the  witnesses  testify,  and  had  su- 
perior advantages  for  determining  as  to  the 
credibility  of  the  witnesses.  The  finding 
that  an  offer  of  $1,400  had  been  made  to  the 
defendant,  as  agent  for  the  plaintiff,  when 
he  commenced  negotiating  for  the  purchase 
of  the  land  for  himself  on  March  7,  1902,  is 
justified  by  the  evidence. 

Before  the  trial  commenced,  the  defend- 
ant demanded  that  the  issues  be  submitted 
to  a  jury  for  determination,  and  now  claims 
that  he  was  entitled  to  a  jury  trial  as  a 
matter  of  right.  His  contention  is  that  the 
action  is  one  for  damages,  and  that  all  is- 
sues "of  fact  in  an  action  for  the  recovery 
of  money  only"  must  be  submitted  to  a  jury, 
under  §  5420,  Rev.  Codes  1899,  if  de- 
manded. We  do  not  agree  with  appellant 
that  the  action  is  one  for  the  recoverv  of 
money  only.  The  relief  demanded  in  the 
complaint  is  that  the  defendant  "be  required 
to  reconvey  said  land  ...  to  plaintiff, 
.  .  .  and  that  in  lieu  thereof  that  defend- 
ant have  judgment  for  $1,020,"  etc.  The 
primary  relief  asked  is  equitable  in  its  na- 
ture, and  does  not  pertain  to  damages.  The 
damages  are  asked  as  alternative  relief  to 
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meet  a  possible  state  of  facts  where  the  de> 
fendant  had  placed  it  beyond  his  power  to 
reconvey.  A  court  of  equity  will  always 
award  damages  in  case  equitable  relief  can- 
not be  given,  or  has  become  impracticable 
for  any  reason.  1  Pom.  Eq.  Jur.  §  237. 
The  action  being  not  one  for  the  recovery  of 
money  only,  the  defendant  was  not  entitled 
to  a  trial  to  a  jury  as  a  matter  of  right. 

Objections  were  also  made  on  which  was 
based  a  motion  to  suppress  the  deposition  of 
the  plaintiff.  Such  objections  relate  to  the 
alleged   fact  that  the  notary  before  whom 


the  deposition  was  taken  acted  as  attorney 
for  the  plaintiff.  The  record  fails  to  show 
any  misconduct  on  his  part.  The  defendant 
was  represented  by  his  attorney  at  the  tak- 
ing of  the  deposition,  and  defendant's  inter- 
ests were  protected  in  every  way. 
The  judgment  is  therefore  affirmed. 

All  concur. 

Petition  for  rehearing  denied  August  2, 
1904. 
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STATE  of  Iowa 

V. 

Jack  PHILLIPS,  Appt. 

(119   Iowa,   652.) 

1.  Proof  of  absolute  necessity  Is  not 
necessary  to  Justify  an  ofllcer  In 
kllllns  a  person  whom  he  is  attempting 
to  arrest  for  misdemeanor,  where  the  stat- 
ute requires  him  to  employ  no  more  force  in 
effectinpT  the  arrest  than  to  him,  acting  as  an 
ordinarily  prudent  person  would,  under  the 
clrcitmstances,  seem  reasonably  and  apparent- 
ly necessary  to  effect  the  result. 

2.  An  ofllcer  cannot  be  convicted  of 
murder  for  kllllns:  a  person  irbom  be 
Is  attemptluir  to  arrest  for  misdemean- 
or by  striking  him  on  the  head  with  a  billy, 
if  he  uses  uo  more  force  than  is  necessary  in 
case  of  an  ordinary  person,  although  it  proved 
fatal  in  the  particular  case  because  of  the 
thinness  of  the  prisoner's  skull,  of  which 
the  officer  had  no  knowledge. 

8.  Tbe  Jnry  mast  decide  -vrbetber,  un- 
der all  tbe  circamstances,  an  ofllcer 
attempt  I  nur  to  arrest   for     misdemeanor 


'  a  drunken  person  who  resists  the  arrest  at  a 
time  when  bystanders  ai*e  present,  who  pre- 
sumably would  render  assistance,  is  Justified 
in  striking  him  on  the  bead  with  a  billy,  and. 
If  so,  whether  or  not  he  exerts  more  force 
than  is  permissible,  where  the  blows  result  in 
death. 

4.  In  a  criminal  case*  If  tbe  accused 
bus  actually  oTcrlooked  an  error 
In  the  original  submission  which  might  have 
misled  the  Jury  in  reaching  their  verdict, 
the  court  will  correct  it  on  rehearing. 

6.  A  arrand  Jury  -vrblcb  bas  been  ad- 
journed to  tbe  next  term  of  court 
"unless  sooner  called  by  the  court"  may  be 
recalled  for  the  purpose  of  considering  other 
cases  before  the  termination  of  the  existing 
term,  although  the  statute  provides  that  tbe 
Jury  shall,  on  completion  of  Its  business,  be 
discharged. 

(April    8,    1903.*) 

*A  decl8lon  was  reached  and  opinion  handed 
down  in  this  case  on  April  10,  1902,  affirming 
the  conviction.  Hut  a  rehearing  was  granted 
and  the  present  conclusion  reached,  which  sn- 
persedes  the  former  opinion,  and  the  publica- 
tion of  that  opinion  is  therefore  omitted. 


Note. — Homicide   by  official  action  or  by  offi- 
cers of  fuBtice. 

T.  Scope,  298. 

II.  Homicide  by  authority  of  law  or  under 
off^ial  direction. 

a.  in  execution  of  death  sentence,  293. 

b.  In  discharge  of  ordinary  offUcial  duty, 

293. 

c.  In   the   discharge   of  military   duty, 

295. 

III.  Effect  of  official  character  and  action  in 

case  of  arrest,  297. 

IV.  General  rules  as  to  use  of  force  in  mak- 

ing arrest. 

a.  In  case  of  felony,  297. 

b.  In  case  of  misdemeanor,  298. 
V.  Checking  flight. 

a.  In  case  of  felony,  299. 

b.  in  case  of  misdemeanor,  300. 

VI.  Meeting  actual  physical  resistance,  301. 
VII.  Preventing  escape  or  rescue. 

a.  In  case  of  felony,  302. 

b.  In  cane  of  misdemeanor,  302. 
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VIII.  Recapture. 

a.  Ovnerally,   303. 

b.  ()/  escaped  convicts,  303. 

IX.  Limitation  as  to  force  which  may  be  used. 

a.  Oeneral  rules,  303. 

b.  Self-defense  as  a  test,  304. 

c.  When  use  of  deadly  weapon  is  fusti- 

ffed,  305. 

d.  Appearance  as  a  test  of  the  right  of 

self-defense,    306. 

e.  yccessity   a   question   for   the    fury, 

306. 
X.   Effect  of  question  of  legality  or  propriety 
of  officer's  action. 

a.  General  rule  as  to  illegal  action,  307. 

b.  Action  without  a  warrant,  308. 

c.  Action  outside  of  territorial  jurisdic- 

tion, 309. 

d.  Negligent  action,  310. 

e.  Malicious  action,  310. 

f.  Notice  of  character  and  purpose,'  SIX. 

g.  Further  authority,  312. 

XI.  Action  hy  deputy  or  assistant,  312. 
XII.  CoHclUftlon,  312. 
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APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Wapello  Coun- 
ty convicting  him  of  manslaughter.  He- 
verscd. 

The  facts  are  stated  in  the  opinion. 

Messrs,  I.  H.  Tomliiuioii  and  M.  A. 
MoCoid  for  appellant. 

Messrs.  Cliarle*  W.  Mnllaii,  Attorney 
General,  and  Cluurles  A.  Van  Vleok,  for 
appellee: 

It  was  absolutely  unnecessary,  under  the 
circumstances,  to  strike  the  blows  in  the 
manner  in  which  they  were  struck,  for  they 
were  not  necessary  to  subject  Debard  to  the 
submission  and  control  of  the  officer,  and 
to  enable  him  to  conduct  him  to  the  lock- 
up. They  were  inflicted  as  punishment,  and 
not  for  the  purpose  of  subduing  and  sub- 


jecting him  to  the  control  and  custody  of 
the  officer. 

Skidmore  v.  State,  2  Tex.  App.  20. 

Officers  should  use  such  means  to  secure 
their  prisoners  as  will  enable  them  to  hold 
them  in  custody,  without  resorting  to  the 
use  of  firearms  or  dangerous  weapons,  and 
they  will  not  be  excused  for  taking  life  in 
any  case  where,  with  diligence  and  caution, 
the  prisoner  could  be  otherwise   held. 

Reneau  v.  States  2  Lea,  722,  31  Am.  Rep. 
626;  Head  v.  Martin,  85  Ky.  485,  3  S.  W. 
622. 

I«add,  J.,  delivered  the  opinion  of  the 
court: 

Tlie  accused  was  acting  aa  special  police- 
man in  the  town  of  Eldon  during  the  period 


I.  Scope. 

This  liotc  is  desired  In  a  general  way  to 
cover  all  cases  of  homicide  committed  by  per- 
sons acting  otllclally,  or  in  the  performance  of 
official  duty,  or  under  superior  orders  emanating 
from  KOTcrnmental  authority,  or  by  persons  as- 
suming BO  to  act,  including  homicide  In  carry- 
ing out  death  sentences,  and  by  persona  charged 
with  other  official  duties,  either  civil  or  mili- 
tary, as  well  as  homicide  in  making  arrest. 
Homicide  committed  for  the  purpose  of  pre- 
venting criminal  acts,  however,  and  homicide 
in  defense  of  property,  or  the  person  of  another, 
though  frequently  committed  by  officers  of  Jus- 
tice owing  to  the  character  of  their  duties,  seem 
to  pome  extent  to  be  governed  by  different  prin- 
ciples, and  to  furnish  proper  subjects  for  inde- 
pendent notes,  and,  therefore,  have  not  been 
included  In  this  note. 

II.  Tlomicide  hy  authority  of  law  or  under  offi- 
cial direction. 

a.  In  ewcuution  of  death  sentence. 

The  law  on  thfe  question  of  homicide  In  the 
execution  of  a  death  sentence,  as  laid  down  by 
the  early  writers,  seems  to  have  been  so  clear 
and  BO  Just  as  to  have  remained  unquestioned 
ever  since.  As  stated  by  Blackstone,  citing 
earlier  writers  (4  Bl.  Com.  178),  It  is,  that  the 
putting  a  malefactor  to  death  who  had  for- 
feited his  life  by  the  laws  and  verdict  of  his 
country,  by  one  whose  office  obliges  it,  is  a -civil 
duty,  and  not  only  Justifiable,  but  commendable 
where  the  law  requires  it.  But  the  laws  must 
require  it;  extrajudicially  to  kill  the  greatest 
malefactor  is  murder.  And,  if  Judgment  of 
death  be  given  by  a  Judge  not  authorized  by 
lawful  commission,  and  execution  is  done  ac- 
cordingly, the  Judge  is  guilty  of  murder.  And 
such  Judgment,  when  legal,  must  be  executed  by 
the  proper  officer  or  his  duly  appointed  deputy, 
and.  If  another  person  doth  It  of  his  own  head, 
it  Is  murder,  even  though  It  be  the  Judge  him- 
self. And  the  execution  must  pursue  the 
sentence  of  the  court,  the  substitution,  by  the 
officer  charged  with  the  duty  of  execution,  of 
one  method  of  killing  for  another  being  murder. 
In  modern  times  these  matters  are  controlled 
largely  by  statutory  enactments,  which,  like  all 
penal  provisions,  must  be  strictly  construed  and 
accurately  followed. 

Justifiable  homicide  Is  where  a  person  takes 
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another's  life  by  unavoidable  necessity,  without 
any  will,  intention,  desire,  negligence,  or  In* 
advertence  on  his  part,  as  where  a  sheriff  hangs 
a  prisoner  in  pursuance  of  the  sentence  of  the 
court  and  in  conformity  therewith,  or  where  an 
officer,  in  due  execution  of  his  office,  kills  a  per- 
son who  assaults  or  resists  him.  State  v. 
Dugan,  Houst  Crim.  Rep.  (Del.)  663. 

b.  In  discharge  of  ordinary  official  duty. 

Where  an  officer,  in  the  performance  of  what 
he  conceived  to  be  his  duty  as  such,  transcends 
his  authority,  and  Invades  the  rights  of  Indi- 
viduals, he  la  answerable  to  the  government 
or  power  under  whose  authority  he  Is  acting, 
but  he  is  not  liable  to  answer  to  criminal  process 
of  a  different  government.  This  Is  the  general 
rule  laid  down  and  acted  upon  In  Re  Fair,  100 
Fed.  149,  a  homicide  case,  and  it  is  also  as- 
serted In  Re  Lewis,  83  Fed.  159,  and  Re  Walte, 
81  Fed.  359,  and  numerous  other  cases  involv- 
ing matters  other  than  homicide. 

And  where  an  officer  of  the  United  States  Is 
held  in  custody  under  process  of  a  state  court 
for  a  homicide  committed  within  the  author- 
ity conferred  upon  him  by  the  laws  of  the 
United  States,  the  United  States  government 
will  protect  itself  by  procuring  his  release 
through  Its  Judicial  department  Re  Fair,  100 
Fed.  149. 

And  a  United  States  court  will  not.  In  habeas 
oorpus  proceedings  by  an  officer  of  the  United 
States  charged  with  homicide  in  a  state  court, 
examine  the  evidence  for  the  purpose  of  deter- 
mining whether  he  should  be  found  guilty  or  In- 
nocent :  but  It  may  and  should  examine  the  evi- 
dence for  the  purpose  of  determining  whether 
the  act  alleged  to  be  criminal  was  done  while 
in  the  performance  of  his  duty  as  such  officer. 
Ibid. 

Thus,  a  deputy  marshal  of  the  United  States, 
charged  with  protecting  and  guarding  a  Judge 
of  the  United  States  court,  while  in  the  dis- 
charge of  his  official  duty,  against  assault,  be- 
ing present  at  the  critical  moment  when  prompt 
action  Is  necessary.  Is  Justified  in  killing  a  per- 
son making  such  assault  if  necessary  to  protect 
the  life  of  the  Judge.  Re  Neagle  (Cunningham  v. 
Neagle)  135  U.  S.  1,  34  L.  ed.  55,  10  Sup.  Ct. 
Rep.  U58. 

Such  a  killing  for  the  purpose  of  saving  the 
life  of  the  Judge,  or  saving  him  from  great  bodily 
harm,  If  an  offense  at  all,  is  an  offense  under 
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of  the  fair,  and  on  the  4th  day  of  Septem- 
ber, 1900,  had  cautioned  the  deceased,  Clar- 
ence Debard,  who  was  somewhat  intoxi- 
cated, against  "kicking  up  a  disturbance'* 
and  returning  to  the  saloon.  Notwithstand- 
ing this,  the  deceased  undertook  to  return, 
but  seems  to  have  stopped  on  the  way  at  a 
Wienerwurst  stand,  and,  while  there,  grabbed 
for,  but  did  not  reach,  a  knife.  Thereupon 
he  was  put  under  arrest  by  defendant,  and 
taken  toward  the  jail,  all  the  time  making 
resistance  by  jerking  and  trying  to  get 
away,  and  also  using  profane  and  threaten- 
ing language.  This  continued  until  they 
reached  a  point  in  front  of  a  printing  office, 
where  the  defendant  struck  the  deceased 
over  the  head  with  a  club  or  "billy"  such 
as  is  usually  carried  by  policemen.    The  evi- 


the  laws  of  the  state,  and  only  the  state  can 
deal  with  It  In  that  aspect ;  but,  when  done  in 
the  performance  of  his  duty  in  protecting  the 
life  and  person  of  the  Justice  from  assault  and 
violence  because  of  his  judicial  decisions,  it  is 
an  act  done  in  pursuance  of  a  law  of  the  United 
States,  and  is  not  and  cannot  be  an  offense 
against  the  laws  of  the  state  no  matter  what  the 
statutes  of  the  state  may  be,  the  laws  of  the 
United  States  being  the  supreme  law  of  the 
land.  Re  Xeagle,  5  L.  R.  A.  78,  14  Sawy.  232, 
39  Fed.  833,  Affirmed  in  135  U.  S.  1,  34  L.  ed. 
55.  10  Sup.  Ct.  Rep.  658. 

And  wiiere  the  deputy  marshal  acted  under 
instructions  from  his  superior  officers,  and  was 
arrested  upon  state  authority,  and  held  upon  a 
charge  of  murder  for  such  act,  the  United  States 
circuit  court  may,  upon  habeas  corpus,  dis- 
charge the  marshal  from  the  custody  of  the 
state  authorities  upon  its  being  shown  that 
the  homicide  was  necessary,  or  that  it  was  rea- 
sonably apparent  to  the  mind  of  the  deputy 
marshal  at  the  time  and  under  the  circum- 
stances surrounding  bim  that  the  killing  was 
necessary  in  order  to  protect  and  defend  the 
Justice  from  great  bodily  injury,  or  save  his 
life.     Jhid. 

And.  where  several  lives  were  in  danger,  the 
deputy  marshal,  being  in  a  position  to  Judge  as 
to  the  dangers  and  requirements  of  the  oc- 
casion, was  the  one  to  determine  when  the 
proper  moment  arrived  to  slay  such  assailant  in 
order  to  be  Justified  by  law,  and,  if  he  acted  In 
good  faith  and  with  reasonable  Judgment  and 
discretion,  the  law  will  Justify  him,  though  he 
erred.     Ihid. 

So,  one  who,  acting  under  a  valid  process 
issued  from  a  Federal  court  commanding  the 
arrest  of  a  person,  was  suddenly  set  upon  and 
violently  resisted  by  the  person  sought  to  be 
arrested,  who  actually  endeavored  to  kill  him, 
was  Justlfled  in  killing  such  person  where  it 
was  necessary  In  his  own  defense ;  and  where 
he  was  imprisoned,  under  state  authority  for 
such  killing,  he  was  imprisoned  for  an  act  done 
In  pursuance  of  a  law  of  the  United  States,  or 
of  a  process  of  a  court  or  Judge  of  same,  and  Is 
entitled  to  discharge  on  habeas  corpus.  United 
States  ctt  rcl.  Roberts  v.  Fayette  County  Jailer, 
2  Abb.  (U.  S.)  265,  Fed.  Cas.  No.  15,463. 

And  where  United  States  deputy  marshals  at- 
t«npt  to  make  an  arrest  under  a  warrant  charg- 
ing a  person  with  conspiracy  and  murder,  which 
is  an  offense  indictable  under  the  laws  of  the 
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dence  is  in  oon/lict  as  to  whether  Debard 
liad  broken  loose  at  the  time,  some  of  the 
witnesses  testifying  that  there  was  no  halt, 
and  that  the  prisoner  had  not  broken  away, 
and  others  that  he  had,  and  had  turned 
upon  the  defendant  with  his  fists.  In  any 
event,  he  fell  to  the  ground  on  one  hip  and 
his  hand,  and,  though  repeatedly  requested, 
refused  to  arise  and  go  with  the  officer.  As 
the  defendant  walked  around  him,  Debard 
turned,  attempting  to  guard  himself  from 
seizure,  and,  as  the  officer  reached  for  his 
shoulder,  he  kicked  at  him,  and  was  dealt 
another  blow  on  the  head.  The  defendant 
denied  striking  the  deceased  more  than 
twice,  and  in  this  is  somewhat  corroborated ; 
but  several  eyewitnesses  testified  that  he 
beat  him  on  the  head  three  or  four  times. 


United  States,  and  the  party  sought  to  be  ar- 
rested resists  so  as  to  compel  them  to  take  his 
life,  either  in  their  own  self-defense,  or  for  the 
purpose  of  executing  the  warrant,  and  they  are 
arrested  for  murder  by  the  state  authorities. 
Federal  courts  have  Jurisdiction  to  Issue  a  writ 
of  habeas  corpus,  and,  on  its  return,  summarily 
to  hear  the  evidence,  and  dispose  of  the  accusa- 
tion agalust  the  officers  In  such  a  manner  as 
Justice  may  require.  Kelly  v.  Georgia,  68  Fed. 
652. 

And  the  right  of  revenue  officers  In  such  case 
to  a  writ  of  habeas  corpus  to  remove  the  case 
to  a  Federal  court  Is  not  affected  by  the  fact 
that  there  is  no  provision  of  law  for  trial  by 
Jury  in  the  enactments  of  Congress  providing 
for  the  writ  of  habeas  corpus  aM  the  procedure 
thereunder.     Fhid. 

An  officer  acting  under  process  Issued  from 
a  Federal  court,  who  kills  the  person  sought  to 
be  arrested,  and  Is  prosecuted  in  a  state  court 
for  the  homicide,  however,  is  not  entitled  to 
discharge  on  habeas  corpus  issued  from  a  Fed- 
eral court,  where  the  evidence  does  not  Justify 
the  conclusion  that  the  shooting  was  done  Id 
order  to  enable  the  officer  to  perform  his  duty, 
or  execute  the  process  In  his  hands :  and  in  such 
case  he  must  be  remanded  to  the  state  court 
there  to  stand  trial.  United  States  ex  rel. 
Weeden,  2  Fllpp.  76,  Fed.  Cas.  No.  14,412. 

And  a  soldier  in  a  time  of  peace  Is  as  much 
bound  as  a  citizen  to  respect  the  laws  of  the 
state,  and  l3  Justified  in  disobeying  improper  and 
illegal  orders ;  and,  where  he  constitutes  a  part 
of  the  posse  of  a  revenue  officer,  he  has  only 
the  same  rights  of  self-defense  that  a  citizen 
would  have  under  the  same  circumstances,  and, 
even  though  ordered  by  his  military  commander 
to  fire  a  fatal  shot,  he  Is  responsible  for  the  re- 
sult if  the  order  Is  unlawful.  Georgia  v. 
O' Grady,  3  Woods,  496,  Fed.  Cas.  No.  5,352. 

And  where  the  only  danger  to  be  feared  by 
officers  within  a  building  from  a  mob  outside  Is 
the  breaking  in  of  the  door,  the  officer  in  charge 
is  not  Justified  or  excused  in  ordering  his  men 
to  fire  on  the  crowd  in  case  the  door  is  broken 
open,  on  the  ground  that  he  is  endeavoring  to 
protect  the  public  property.  State  v.  Colt,  8 
Ohio  S.  &  C.  P.  Dec.  62. 

And  If  a  person  came  to  his  death  by  a  bullet 
shot  by  a  person  Inside  the  building  under  such 
an  order,  it  devolves  upon  the  person  giving  the 
order  to  show  by  a  preponderance  of  the  evl- 
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and  that,  when  last  hit,  deceased  threw  back 
his  head,  and  fell  to  the  ground  unconscious. 
He.  was  then  carried  to  the  jail  by  defend- 
ant and  others,  and  died  the  next  morn- 
ing. From  the  time  of  his  arrest  until  the 
last  blow,  the  deceased  was  violent  in  man- 
ner and  in  speech,  declaring  that  "there  was 
not  enough  .  .  .  officers  in  Eldon  to 
take  him  to  jail;"  that  "the  officers  could 
beat  his  head  ofT,  but  could  not  take  him;" 
that  he  would  whip  defendant  if  he  would 
discard  the  "billy."  Some  of  the  evidence 
was  to  the  effect  that  the  first  blow  was 
very  severe,  and  that  the  last  ended  all  con- 
scious resistance.  Undoubtedly,  the  conduct 
of  Debard  was  extremely  exasperating,  but 
bis  only  offense  prior  to  arrest  was  drunken- 
iSess  and  disorderly  conduct.    The  court,  in 


the  sixth  paragraph  of  the  charge,  instructed 
the  jury  that  "the  defendant  had  the  right  to 
use  such  a  degree  of  force  as  was  reasonably 
necessary  to  reduce  said  Debard  to  submis- 
sion; and  if  resistance,  if  any  there  was, 
was  violent  and  determined,  the  defendant 
was  not  required  to  make  nice  calculation 
as  to  the  degree  of  force  necessary  to  accom- 
plish the  purpose.  But,  to  excuse  the  taking 
of  life  in  making  an  arrest  in  cases  of  mis- 
demeanor, it  must  be  shown  that  the  killing 
was  necessary  to  effect  the  object.  Hence, 
if  you  find  from  the  evidence  in  this  case 
beyond  a  reasonable  doubt  that  the  defend- 
ant, whilst  making  the  arrest  of  Debard, 
struck  him  with  a  club  or  billy,  and  that 
Debard  died  from  the  effects  of  such  blow, 
and  vou  further  find  that  it  was  not  neces- 


dence  that  he  was  legally  Justified  and  excused 
in  giving  the  order  to  fire.     Fbid. 

So,  it  is  murder  on  the  part  of  ^a  jailer,  or  any 
person  employed  under  him,  to  cause  a  per- 
son's death  by  putting  him  against  his  will  In 
an  unwholesome  and  dangerous  room,  and  keep- 
ing him  there.  Rex  v.  Hugglns,  2  Ld.  Raym. 
1574,  2  Strange,  882. 

And  a  subject  of  Great  Britain,  who,  under 
directions  from  the  legal  authorities  of  Canada, 
commits  homicide  in  New  York  in  time  of  peace, 
may  be  prosecuted  in  New  York  courts  as  a 
murderer,  even  though  his  Sovereign  approves 
his  conduct  by  adopting  the  directions  under 
which  he  did  it  as  a  lawful  act  of  government. 
People  V.  McLeod.  1  Hill,  377,  25  Wend.  483,  87 
Am:  Dec  328. 

And  in  such  case  the  jurisdiction  of  the  New 
York  courts  in  respect  to  the  person  committing 
the  deed  is  not  superseded  by  the  fact  that 
the  whole  matter  has  become  a  subject  of  diplo- 
matic negotiation  between  the  United  States  and 
Great  Britain.     Ibid. 

c.  In  the  discharge  of  military  duty. 

It  is  legal  for  a  soldier  to  kill  an  alien  enemy 
in  the  heat  and  exercise  of  war.  State  v.  Gut, 
1ft  Minn.  341,  Gil.  816. 

Rules,  lawft,  and  regulations  for  the  efficiency 
and  discipline  of  the  Army  of  the  United  States 
are  matters  vested  by  the  Constitution  solely  In 
the  general  government,  and  an  officer  or  gen- 
eral of  the  United  States  who  commits  a  homi- 
cide, or  does  some  other  act  which  is  within  the 
scope  of  his  authority  as  such  officer  or  agent, 
cannot  be  held  to  answer  therefor  under  the 
criminal  laws  of  another  and  different  govem- 
v  ment     Re  Fair,  100  Fed.  149. 

And  an  order  given  by  a  military  officer  to  a 

private  soldier  should  be  obeyed  by  the  private, 

and  will  be  his  full  protection  in  a  criminal 

prosecution,  unless  the  illegality  of  such  order 

.<lB  BO  clearly  shown  on  its  face  that  a  man  of 

I  ordinary  sense  and  understanding  would  know 

i  when  he  heard  it  read  or  given  that  it  was  11- 

^   legal.     Ibid.;  McCall  v.  McDowell,  1  Abb.    (U. 

8.)  212,  Fed.  Cas.  No.  8,673 ;  Riggs  v.  State,  3 

Coldw.  85,  91  Am.  Dec.  272. 

So,  the  authority  of  ordinary  civil  officers  of 
the  government  is  subordinated  to  that  of  the 
military  officer,  when  the  government,  in  re- 
sponse to  a  call  for  military  aid  to  restore  order 
which  the  civil  officers  are  unable  to  maintain, 
details  a  military  officer,  with  troops  at  his 
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command,  to  perform  that  duty ;  so  that,  when 
the  military  forces  are  in  active  service  for  the 
suppression  of  disorder  and  violence,  a  soldier 
killing  a  perbon  under  military  orders  cannot 
be  punished  by  civil  authorities.  Com.  ew  rel. 
Wads  worth  v.  Shortall,  206  Pa.  166,  66  L.  R.  A. 
193,  98  Am.  St  Rep.  759,  65  Ati.  952. 

And  the  acts  of  a  subordinate  officer  in  com- 
pliance with  his  supposed  duty  as  a  soldier  are 
Justifiable,  and  be  will  be  protected  against  the 
consequences,  unless  they  are  manifestly  beyond 
the  scope  of  his  authority,  and  such  that  a  man 
of  ordinary  sense  and  understanding  would 
know  to  be  illegal,  where  he  acts  in  good  faith 
and  without  malice.  United  States  v.  Clark.  31 1 
Fed.  710. 

And  a  sergeant  of  the  guard  In  charge  of  a 
person  under  conviction  of  a  court  martial  for 
conduct  prejudicial  to  military  discipline  has 
the  right  to  shoot  him  to  prevent  an  escape, 
where  it  can  be  accomplished  by  no  other  means. 
Ibid. 

Nor  can  officers  of  the  United  States  in  charge 
of  a  war  vessel,  charged  with  manslaughter  in 
taking  the  life  of  a -seaman  belonging  to  the 
ship,  claimed  by  them  to  have  been  done  in  the 
rightful  exercise  of  their  authority  as  such 
officers,  be  held  for  trial  by  a  court  of  civil 
Jurisdiction  when  cognizance  thereof  has  been 
taken  by  court  martial.  United  States  v.  Mac- 
kenzie, 1  N.  Y.  Legal  Obs.  371. 

And  the  killing  of  a  person  by  a  soldier  under 
orders  from  a  superior  was  not  unlawful,  where, 
at    the    moment    he    fired    he    had    reasonable  i 
j^ound  to  believe,  and  did  believe,  that  the  kill-i 
Ing  or  serious  wounding  of  the  deceased  was 
necessary  to  the  suppression  of  a  mutiny,  then  ' 
and    there   existing,    or   of   a   disorder,    which 
threatened     si>eedily    to    ripen     into     mutiny. 
United  States  v.  Carr,  1  Woods,  480,  Fed.  Cas. 
No.  14,732. 

And  a  private  soldier,  who  has  been  stationed 
to  guard  a  residence  which,  during  a  time  of 
rioting  and  disorder,  has  been  dynamited,  and 
against  which  threats  have  been  made  to  repeat 
the  offense,  with  orders  to  shoot  to  kill  any  per- 
son found  prowling  about  the  house,  is  guilty  of  - 
no  crime  if  he  shoots  a  person  approaching  the! 
building  and  refusing  to  obey  his  command  to 
halt.  Com.  ex  rel.  Wadsworth  v.  Shortall,  206 
Pa.  165,  65  L.  R.  A.  193,  98  Am.  St.  Rep.  759,  55 
Atl.  952. 

And  the  principle  of  law  that,  when  men  are 
assembled  for  an  illegal  purpose,  the  commission 
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saiy  to  strike  and  kill  Debard,  if  he  did, 
in  order  to  effect  such  arrest,  you  will  find 
the  defendant  guilty  of  manslaughter."  This 
general  statement  of  the  right  of  the  officer 
finds  support  in  many  authorities.  See 
State  V.  Oarrett,  60  N.  C.  144,  84  Am.  Dec. 
359 ;  State  v.  Dierherger,  96  Mo.  666,  9  Am. 
St.  Rep.  380,  10  S.  W.  168;  2  Bishop,  New 
Crira.  Law,  §  650;  1  Bishop,  Crim.  Proc. 
§  101;  1  Wharton,  Crim.  Law,  402  et  seq.; 
note  to  Hawkins  v.  Com.  61  Am.  Dec.  163. 
On  the  other  hand  some  authorities,  while 
admitting  that  the  officer  is  never  required 
to  retreat,  and  may  meet  force  with  force, 
seem  to  hold  that  in  arresting  for  a  mis- 
demeanor only,  as  well  as  preventing  the 
escape  of  a  person  after  being  arrested 
therefore,  life  may  not  be  taken,  even  though 


necessary  to  make  the  arrest  or  prevent  the 
escape,  save  when  the  officer  has  the  reason- 
able apprehension  of  peril  to  his  own  life 
or  great  bodily  harm.  1  McClain,  Crim. 
Law,  §  298;  Thomas  v.  Kinkead,  55  Ark. 
502,  15  L.  R.  A.  558,  29  Am.  St.  Rep.  68, 
18  S.  W.  854;  Broum  v.  Weaver,  76  Miss. 
7,  42  L.  R.  A.  423,  71  Am.  St.  Rep.  612, 
23  So.  388;  Reneau  v.  State,  2  Lea,  720, 
31  Am.  Rep.  626;  United  States  v  Clark, 
31  Fed.  710;  2  Am.  &  Eng.  Enc.  Law, 
p.  849,  and  cases  cited.  But  the  correctness 
of  the  instruction  in  this  respect  is  not 
challenged,  for  it  was,  if  anything,  too 
favorable  to  the  defendant.  Appellant  does 
insist,  however,  that  it  is  defective  in  that 
(1)  it  requires  a  finding  of  absolute  neces- 
sity in  order  to  justify  the  taking  of  De- 


of  any  offense  by  any  one  of  the  party  Is  the 
act  of  the  whole,  is  not  applicable  to  a  soldier 
entering  the  military  service ;  and  he  cannot  be 
held  liable  for  the  killing  of  a  person,  unless  It 
was  his  act,  or  he  aided  and  abetted  the  act. 
Rlggs  V.  Slate,  8  Coldw.  85,  91  Am.  Dec.  272. 

Rut,  while  an  alien  enemy  may  be  killed  In 

the  heat  and  exercise  of  war.  It  is  murder  to 

t  kin  him  after  he  has  laid  down  his  arms,  and 

I  especially  when  he  Is  In  prison.     State  v.  Out, 

/  13  Minn.  341,  Oil.  315. 

And  a  state  otDcer  cannot,  by  proclamation, 
oflTor  a  reward  for  the  killing  of  Indians,  making 
the  killing  of  an  Indian  legal  if  not  done  in  the 
beat  and  exercise  of  war.     Ibid, 

And  an  order  of  a  nation  at  war,  directing 
the  destruction  of  the  property  or  life  of  Its 
enemy  within  the  territory  of  a  neutral  power, 
Is  void,  and  affords  no  protection  to  persons  act- 
ing under  it  People  v.  McLeod,  1  Hill,  377,  25 
Wend.  483,  37  Am.  Dec.  828. 

And  a  plea  of  an  Indian  war  by  members 
of  Indian  tribes  living  within  the  bounds  and 
under  the  protection  of  an  organised  territorial 
government  cannot  avail  to  secure  Immunity, 
for  acts  of  treachery  and  murder  committed  by 
Individual  Indians  belonging  to  tribes,  not  en- 
gaged In  war,  living  among  whites  and  In  a 
part  of  the  country  not  Involved  In  hostility. 
Yelm  Jim  v.  Territory,  1  Wash.  Terr.  63. 

And  It  Is  doubtful  whether  such  tribes  have 
such  a  national  character  that  they  can  at  their 
will  make  war,  and  claim  Immunity  for  acts  of 
indiscriminate  and  barbarous  murder  on  the 
plea  of  legal  hostility.     Ibid. 

Nor  does  the  mere  fact  that  a  person  killing 
another  was  sergeant  of  the  guard  at  a  fort, 
and  the  person  killed  wajs  at  the  same  time  and 
place*  a  private  soldier,  of  Itself,  make  the  kill- 
ing a  lawful  homicide.  United  States  v.  Carr,  1 
Woods,  480,  Fed.  Cas.  No.  14,732. 

And,  while  a  soldier  In  the  service  of  the 
United  States  Is  bound  to  obey  all  lawful  or- 
ders of  his  superiors,  and  his  acts  In  obedience 
to  such  orders  will  not  constitute  an  offense 
against  the  law,  and  killing  In  obedience  to  such 
orders  would  not  be  an  offense, — If  the  order 
Is  Illegal  In  Itself  and  not  Justified  by  the  rules 
and  usages  of  war,  so  that  a  person  of  ordinary 
sense  and  understanding  would  know  when  he 
heard  It  read  or  given  that  It  was  Illegal,  It 
would  affo*'d  no  protection  In  a  prosecution  foi 
a  criminal  act.  Rlggs  v.  State,  3  Coldw.  .85, 
67  L.  R.  A. 


91    Am.    Dec.   272;    United   States   v.    Carr.   ] 
Woods,  480,  Fed.  Cas.  No.  14,732. 

And  If  a  seijtlnel  stationed  at  the  gate  of  a 
fort  should  wantonly  shoot  a  civilian  endeavor- 
ing to  enter  In  the  daytime ;  or  an  officer  should 
recklessly  slay  a  soldier  for  some  misconduct  or 
breach  of  discipline, — no  supposed  obligation  on 
his  part  to  do  so  would  excuse  so  gross  an  out- 
rage.    United  States  v.  Clark,  31  Fed.  710. 

It  has  been  held,  however,  that  military  of- 
ficers, when  called  In  aid  of  the  civil  authorities, 
have  no  power,  under  a  constitutional  provision 
declaring  the  military  shall  be  In  strict  subor- 
dination to  the  civil  power,  to  act  Independently 
of  the  civil  authority ;  they  can  act  as  an  armed 
police  subject  to  exclusive  control  and  direc- 
tion of  civil  authorities,  and  the  civil  author- 
ities cannot  delegate  their  authority  to  the 
military  force  summoned  to  their  aid,  or  vest  In 
the  military  authorities  any  discretionary  power 
to  take  any  Independent  step,  or  do  any  act,  or 
suppress  a  mob  or  riot ;  though  military  officers 
have  discretion  as  to  the  best  methods  of  car- 
rying out  such  orders.  State  v.  Colt,  8  Ohio  8. 
&  C.  P.  Dec.  62. 

And  It  was  also  held  In  that  case  that  a 
military  officer  called  upon  by  civil  authorities 
to  quell  a  riot  and  prevent  -a  lynching  Is  under 
duty  to  use  only  such  force  as  Is  necessary  and 
proper  for  the  purpose  of  protecting  the  pris- 
oner and  the  public  property,  and  he  cannot  le- 
gally take  human  lifb  in  accomplishing  thooe 
ends,  unless  he  has  first  ascertained,  by  pru- 
dent and  reasonable  exercise  of  his  facaltles, 
that  the  same  Is  necessary  and  proper  to  ac^ 
compllsh  the  purpose  In  hand ;  and  that  a 
colonel  of  a  regiment  of  a  state  national  guartl' 
Is  not  a  public  .officer  In  such  case,  and  Is  en- 
titled to  none  of  the  usual  presumptions  In 
favor  of  the  legality  of  the  acts  of  public  ofll- 
cers ;  and  that  if  he  acted  solely  in  his  capacity 
as  a  military  officer  In  performing  orders  given 
him  by  the  civil  authorities,  and  not  as  an  in- 
dividual In  self-defense,  or  in  preventing  a 
felony,  or  dispersing  a  riot, — the  rightfulness 
or  wrongfulness  of  his  conduct  is  to  be  measured 
by  the  rules  which  govern  the  conduct  of  mili- 
tary officers  while  acting  In  aid  of  the  civil 
authority.     Ibid. 

Homicide  Is  presumed  to  be  malicious  until 
the  contrary  appears,  and,  whether  It  Is  justifi- 
able or  excusable  on  the  facts  as  an  act  of  war 
or  of  self-defense  is  a  question  for  the  jury  In 
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bard's  life,  and  (2)  that  it  excludes  al] 
questions  with  respect  to  the  result  being 
accidental.  The  only  answer  to  the  first  of 
these  is  the  caution  concerning  nice  distinc- 
tions as  to  the  degree  of  the  force  employed. 
But  this  is  followed  by  the  unqualified 
statement  that  the  killing,  to  be  excusable, 
must  have  been  necessary,  and  that,  before 
the  jury  could  convict,  it  must  be  found  to 
have  been  unnecessary.  Certainly,  proof  of 
absolute  necessity  was  not  required.  The 
law  exacted  no  more  from  defendant  than 
that  in  what  he  did  he  employed  no  more 
force  in  efifecting  the  arrest  than  to  him, 
acting  as  an  ordinarily  prudent  person, 
would,  under  like  circumstances,  seem  rea- 
sonably and  apparently  necessary  to  effect 


the  arrest  of  deceased.  Section  5104  of  the 
Code.  The  state  argues  that,  even  if  this 
instruction  is  not  sufficiently  explanatory, 
the  error  is  cured  in  the  instruction  follow- 
ing. The  error  is  the  rather  emphasized  in 
that,  for,  while  exacting  a  finding  that  the 
killing  was  not  necessary  to  justify  a  con- 
viction, the  jury  are  told  to  acquit  if  "you 
further  find  that  it  was  reasonably  neces- 
sary, taking  into  consideration  all  the  cir- 
cumstances in  evidence,  for  the  defendant 
to  use  such  club  or  billy,  if  he  did  use  one, 
in  the  manner  it  was  used;  and  further  find 
beyond  a  reasonable  doubt  that  the  defend- 
ant could  not  have  effected  the  arrest  of 
said  Debard,  and  taken  him  to  jail,  without 
8o  using  such  club  or  billy,  if  he  did  use 


a  prosecution  therefor.  People  v.  McLeod,  1 
Hill,  377,  25  Wend.  483,  37  Am.  Dec.  328. 

And  the  trial  and  acquittal  of  a  soldier  of  the 
ITnited  States  by  a  court  martial  for  homicide 
is  not  a  bar  to  an  Inquiry  and  prosecution  as 
to  the  crime  by  the  proper  civil  authorities.  Re 
Fair,  100  Fed.  140 ;  United  States  v.  Clark,  81 
Fed.  710. 

Though  great  weight  should  be  given  the 
finding  as  an  expression  of  opinion  of  the  mili- 
tary court  on  the  question  of  the  magnitude  of 
the  offense.  United  States  v.  Clark,  31  Fed. 
710. 

III.  Effect  of  official  character  and  action  in 

case  of  arrest. 

An  officer  charged  with  preserving  peace  and 
good  order,  and  maintaining  the  supremacy  of 
the  law,  and  executing  its  mandates,  must,  of 
necessity,  act  on  the  aggressive  in  many  in- 
stances, and  is  not  confined,  in  the  use  of  physi- 
cal force,  to  that  which  may  be  lawfully  used 
by  a  private  person  in  his  relations  with  others ; 
he  is  clothed  with  authority  to  exert  such  force 
as  may  be  necessary  to  the  proper  performance 
of  the  functions  of  his  office,  though  death  be 
the  result.  State  v.  Dierberger,  06  Mo.  666,  0 
Am.  St.  Rep.  380,  10  S.  W.  168 ;  State  v.  Mc- 
Nally,  87  Mo.  644 ;  Bowman  v.  Com.  06  Ky.  8, 
27  S.  W.  870. 

While  the  law  will  generally  presume  murder 
In  the  second  degree  from  the  simple  act  of  kill- 
ing, an  instruction  to  that  effect  should  not  be 
given  in  a  prosecution  against  an  officer  for 
killing  a  person  While  seeking  to  arrest  him 
for  a  breach  of  the  peace.  State  v.  Dierberger, 
06  Mo.  666,  0  Am.  St.  Rep.  380,  10  S.  W.  168. 

And  under  Mo.  Rev.  Stat.  §  1235,  declaring 
a  homicide  justifiable  when  necessarily  com- 
mitted in  the  attempt,  by  lawful  ways  and 
means,  lawfully  to  suppress  a  riot  or  insurrec- 
tion, or  in  preserving  the  peace,  where  a  peace 
officer  is  sent  to  quell  a  disorderly  person, 
and  in  doing  so  kills  him,  it  is  error,  in  a  prose- 
cution for  the  killing,  for  the  court  in  its  in- 
struction to  ignore  his  official  character.  State 
T.  McNally,  87  Mo.  644. 

So  while,  under  Mo.  Const.  §  6,  art.  14,  re- 
quiring all  officers  under  the  authority  of  the 
state,  before  entering  upon  the  discharge  of  the 
duties  of  their  office,  to  take  and  subscribe  to  an 
oath  of  affirmation  to  support  the  Constitution 
and  faithfully  demean  themselves  in  office,  a 
duly  appointed  deputy  constable,  who  has  not 
taken  the  oath  of  office,  is  not  an  officer  de  jure; 
67  L.  R.  A. 


he  is  an  officer  de  facto;  and,  where  he  kills  a 
man  in  an  attempt  to  arrest  him  for  a  breach  of 
the  peace,  the  instructions  in  a  prosecution  for 
the  killing  should  proceed  upon  the  theory  that 
he  was  such  an  officer.  State  v.  Dierberger,  00 
Mo.  360,  2  S.  W.  286,  06  Mo.  666,  0  Am.  St. 
Rep.  380,  10  S.  W.  168. 

But  error  in  an  instruction  in  a  prosecution 
against  a  marshal  for  killing  a  person  in  an  at- 
tempt to  arrest  him  for  disorderly  conduct,  in 
not  assuming  that  he  was  a  marshal,  is  not 
ground  for  reversal  on  appeal,  where  it  was  ad- 
mitted by  the  prosecution  that  he  was  a  mar- 
shal, and  the  fact  was  testified  to  by  several 
witnesses  without  contradiction.  Davis  v.  Com. 
25  Ky.  L.  Reu.  1426,  77  S.  W.  1101. 

And  an  instruction  in  a  prosecution  for  homi- 
cide against  an  officer  for  killing  a  person  whom 
he  attempted  to  arrest,  that  if  certain  things 
arc  proved  beyond  a  reasonable  doubt,  among 
which  are  that  the  defendant  at  the  time  of  the 
homicide  was  a  constable  in  the  exercise  of  his 
official  duty,  the  Jury  should  find  the  defendant 
guilty,  is  not  subject  to  objection  that  the  offi- 
cial character  of  the  defendant  is  a  matter  of 
defense,  and  that  the  instruction  virtually  re- 
quired that  it  must  be  proved  beyond  a  reason- 
able doubt.  People  v.  Adams,  85  Cal.  231,  24 
Pac.  620. 

A  surety  on  a  bail  bond  occupies  the  same  po- 
sition toward  the  person  for  whom  he  is  surety^ 
and  has  the  same  rights  and  privileges,  that  a 
sheriff  or  constable  has  when  acting  un^er  a 
warrant  on  a  charge  of  a  misdemeanor ;  and, 
where  such  a  surety  endeavors  to  surrender  the 
other,  and  is  resisted,  he  has  a  right  to  remain 
firm  and  use  all  reasonable  means  to  take  him  to 
the  Jailer  *or  the  purpose  of  relieving  himself 
from  liability  on  the  bond,  and  he  need  not  flee 
to  avoid  or  avert  danger,  but  may  meet  force 
with  force.  Finney  v.  Com.  26  Ky.  L.'  Rep. 
785,  82  S.  W.  636. 

And  the  refusal  of  the  Jailer  to  accept  into- 
his  custody  the  person  sought  to  be  surrendered 
does  not  affect  the  right  of  the  surety  thereafter 
to  hold  the  person  sought  to  be  surrendered  ;  and 
an  instruction  that  it  deprives  him  of  the  right 
of  restraint  in  a  prosecution  against  him  is 
damaging  and  prejudicial.     Ibid. 

IV.  General  rules  as  to  ttse  of  force  in  maMntt 

arrest. 

a.  In  case  of  felony. 

Any  peace  officer  or  private  person  present 
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it."  The  matter  is  referred  to  only  in- 
cidentally in  the  other  instructions,  and 
not  in  connection  with  the  evidence.  The 
second  criticism  possibly  is  included  in  the 
first.  The  jury  might  have  found  that  de- 
fendant had  no  intention  of  killing  deceased. 
The  post  mortem  demonstrated  that  the  lat- 
ter had  an  exceedingly  thin  skull,  and  there 
was  evidence  tending  to  show  that  force 
which,  if  applied  to  the  ordinary  head, 
would  cause  no  serious  injury,  might  have 
produced  a  fracture  in  Debard's  skull.  If 
so,  then  death  might  have  resulted  from  a 
blow  of  the  "billy"  applied  with  no  greater 
force  than  might  have  seemed  reasonably 
necessary  to  subject  deceased  to  restraint, 
and  the  jury  should  have  been  advised  that, 
if  no  more  force  was  exerted  than  permissi- 


ble, as  hereinbefore  stated,  and  yet  death 
resulted  because  of  the  character  of  De- 
bard's  skull,  when,  had  it  been  of  ordinary 
thickness,  this  would  not  have  happened, 
the  defendant  should  not  be  held  responsi- 
ble. As  argued  by  the  state,  there  is  much 
evidence  tending  to  prove  that  the  blows 
were  severe,  and  unnecessarily  adminis- 
tered. The  deceased  was  intoxicated,  and 
unarmed,  as  defendant  knew.  Bystanders 
were  within  easy  call  during  the  entire 
transaction,  and  presumably  would  have 
rendered  assistance,  according  to  their  duty, 
had  this  been  required.  But  the  defendant 
testified  that  the  blows  were  not  adminis- 
tered with  unusual  force,  and  it  was  for  the 
jury  to  say  from  the  evidence  whether,  un- 
der the  circtunstances  disclosed,  the  defend- 


when  a  felony  Is  committed  is  bound  by  law  to 
arrest  the  felon,  and  may  Justify  killing  him 
when  he  cannot  otherwise  be  taken.  Brooks  v. 
Com.  61  Pa.  352,  100  Am.  Dec.  645;  People 
V.  Adams,  85  Cal.  231,  24  Pac.  629 ;  Lamma  v. 
State,  46  Neb.  230,  64  N.  W.  956;  State  v. 
Dugan,  Houst.  Crim.  Rep.  (Del.)  663. 

And  it  is  his  duty  to  make  such  arrest  either 
with  or  without  a  warrant.  People  v.  Adams, 
85  Cal.  231,  24  Pac.  629;  State  v.  Bryaut,  65 
N.  C.  327;  North  Carolina  v.  Gosnell,  74  Fed. 
734. 

And  a  person  seeking  to  arrest  a  felon  need 
not  engage  with  him  on  equal  terms,  but  may 
overcome  resistance  by  superior"  force.  State 
V.  Bryant,  65  N.  C.  327 ;  North  Carolina  v.  Gos- 
nell, 74  Fed.  734. 

Nor  does  the  fact  that  the  discharge  of  an 
of&cer's  pistol  while  he  was  attempting  to  arrest 
a  person  for  a  breach  of  the  peace  was  acci- 
dental, instead  of  intentional,  affect  his  right 
to  Justify  the  shooting,  where  the  person  sought 
to  be  arrested  was  killed,  on  the  ground  that 
it  was  necessary  in  order  to  effect  the  arrest. 
State  V.  McNally,  87  Mo.  644. 

And  felonious  rioters  resisting  lawful  au- 
thority may  be  slain  with  Impunity  by  officers 
of  Justice  proceeding  in  the  lawful  execution  of 
their  duty  to  suppress  riots.  Re  Riots  of  1844, 
2  Clark  (Pa.)   275. 

So,  a  conviction  of  manslaughter  in  the  fourth 
degree  under  Wis.  Rev.  Stat.  §  4363,  providing 
that  every  other  killing  of  a  human  being  hy 
the  act,  procurement,  or  culpable  negligence  of 
another,  when  such  killing  is  not  Justifiable  or 
excusable,  or  is  not  declared  in  this  chapter 
murder  or  manslaughter  of  some  other  degree, 
shall  be  deemed  manslaughter  in  the  fourth  de- 
gree,* cannot  be  upheld  if  it  appears  in  proof 
that  accused  is  guilty  of  some  other  degree  of 
crime ;  and,  where  it  appears  that  deceased  was 
shot  when  engaged  In  resisting  the  service  upon 
him  of  legal  process  by  an  officer  legally  au- 
thorisied  tv  make  such  service,  thus  attempting 
to  commit  an  unlawful  act,  and  that  the  officer 
shot  him  while  resisting  such  attempt,  the  offi- 
cer would  be  guilty  of  no  crime  unless  he  shot 
unnecessarily ;  and  if  he  shot  unnecessarily  he 
was  guilty  of  manslaughter  in  the  second  de- 
gree, under  Wis.  Rev.  Stat.  §  4351,  providing 
that  any  person  who  shall  unnecessarily  kill 
another  while  resisting  an  attempt  by  such  other 
to  commit  any  felony,  or  do  any  unlawful  act, 
or  after  such  attempt  shall  have  failed,  shall 
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be  deemed  guilty  of  manslaughter  in  the  second 
degree,  so  that  he  cannot  be  held  for  manslaugh- 
ter in  the  fourth  degree.  Doherty  v.  State,  84 
Wis.  152,  53  N.  W.  1120. 

b.  In  case  of  misdemeanor. 

The  security  of  person  and  property  is  en- 
dangered by  a  bad  offender  being  at  large,  as 
In  the  case  of  a  felon ;  but  the  taking  of  human 
life  in  the  name  of  the  law  is  the  punishment  in- 
flicted after  conviction  of  the  highest  grade  of 
felony,  and  it  would  ill  become  the  law  to  Justify 
such  a  sacrifice  to  avoid  a  failure  of  Justice  in 
not  arresting  one  charged  with  a  misdemeanor, 
when,  if  taken  and  convicted,  a  sentence  of  fine 
or  imprisonment  only  could  be  Imposed.  Com. 
V.  Rhoads,  23  Pa.  Super.  Ct.  512. 

In  making  an  arrest  for  a  misdemeanor,  there- 
fore, the  officer  may  exert  such  physical  force 
as  is  necessary  to  effect  the  arrest  by  overcom- 
ing the  resistance  he  encounters,  or  to  subdue 
the  efforts  of  the  prisoner  to  escape.  Thomas 
V.  Kinkead,  55  Ark.  502,  15  L.  R.  A.  558,  29 
Am.  St.  Rep.  68.  18  S.  W.  854 ;  Smith  v.  State, 
59  Ark.  132,  43  Am.  St.  Rep.  20,  26  S.  W.  712 ; 
Bowman  v.  Com.  96  Ky.  8,  27  S.  W.  870 ;  State 
V.  DIerberger,  96  Mo.  666,  9  Am.  St.  Rep.  380, 
10  S.  W.  108 ;  State  v.  McNally,  87  Mo.  644. 

And  he  is  not  bound  to  retreat  or  give  way. 
Smith  V.  State,  59  Ark.  132,  48  Am.  St.  Rep. 
20,  26  S.  W.  712;  Com.  v.  Rhoads,  23  Pa 
Super.  Ct.  512. 

And,  if  he  uses  no  more  force  than  Is  reason- 
ably necessary  to  accomplish  the  arrest,  he 
should  be  acquitted  on  a  prosecution  for  the  kill- 
ing of  the  person  sought  to  be  arrested.  State 
V.  DIerberger,  96  Mo.  666,  9  Am.  St.  Rep.  380, 
10  S.  W.  168 ;  Golden  v.  State,  1  S.  C.  N.  8.  292. 

And  the  burden  of  proof  rests  with  the  state, 
in  a  prosecution  for  such  killlDg,  to  show  the 
absence  of  such  necessity.  State  v.  Dierbergw, 
96  Mo.  666,  9  Am.  St  Rep.  380,  10  S.  W.  168. 

But  an  officer  making  an  arrest  cannot  take 
the  life  of  the  accused,  or  inflict  upon  him 
great  bodily  harm,  except  to  save  his  own  life, 
or  prevent  like  harm  to  himself.  Smith  v. 
State,  59  Ark.  132,  43  Am.  St  Rep.  20,  26  S. 
W.  712 ;  Thomas  v.  Kinkead,  55  Ark.  502,  16  li. 
R.  A.  558,  29  Am.  St  Rep.  68,  18  S.  W.  854.     • 

An  officer,  in  arresting  for  a  misdemeanor,  may 
oppose  force  to  force  and  sufficient  to  overcome 
it,  even  to  the  taking  of  life,  where  the  of- 
fender puts  the  life  of  the  officer  in  Jeopardy; 
but  he  must  not  use  any  greater  force  than  is 
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ant  was  justified  in  beating  the  prisoner  in 
his  inebriated  condition,  and,  if  so,  whether 
more  force  was  exerted  in  so  doing  than  was 
permissible. 

2.  It  is  true,  as  contended  by  the  state, 
that  the  points  on  which  the  judgment  is  re- 
versed were  made  for  the  first  time  in  the 
petition  for  rehearing.  In  civil  causes  this 
alone  would  prevent  reconsideration.  But 
the  law  is  more  indulgent  in  actions  involv- 
ing the  liberty  of  the  citizen,  and  the  prac- 
tice has  long  prevailed  in  this  court  of 
granting  rehearings  for  the  purpose  of  cor- 
recting errors  which  might  reasonably  be 
thought  to  Kave  vitally  affected  the  result 
of  the  trial.  Of  course,  the  point  must  not 
have  been  intentionally  omitted.  If  the  ac- 
cused has  actually  overlooked  an  error  in 


the  original  submission,  and  it  was  such  as 
might  have  misled  the  jury  in  reaching  their 
verdict,  the  court  will  correct  it  on  rehear- 
ing. But  for  this  practice  having  been  ad- 
hered to  for  many  years,  the  writer  would 
be  inclined  to  make  no  distinction  between 
civil  and  criminal  actions  in  this  respect, 
and  to  treat  errors  which  have  not  im- 
pressed counsel^  sufficiently  to  be  remembered 
and  discussed  in  the  first  instance  as  having 
been  waived. 

3.  The  grand  jury,  having  completed  the 
business  then  before  it,  was,  on  the  5th 
day  of  September,  1900,  by  the  court  ad- 
journed "until  the  second  day  of  next  term, 
unlesis  sooner  called  by  the  court;"  and  on 
the  following  day,  it  appearing  ''that  since 
said    adjournment    important    cases    have 


reasonably  and  apparently  necessary  for  his 
protection.  Head  v.  Martin,  85  Ky.  480,  3  S. 
W.  622 ;  Dilger  v.  Com.  88  Ky.  550,  11  S.  W. 
651. 

This  Is  the  rule  of  State  v.  Phillips. 

And  killing  a  man  who  was  out  at  night 
dressed  In  white  to  represent  a  ghost  for  the 
purpose  of  frightening  persons  in  the  neighbor- 
hood cannot  be  excused  on  the  ground  that  he 
eonld  not  otherwise  be  taken.  Rex.  y.  Smith, 
cited  In  3  Russell,  Crimes,  6th  ed.  132. 

A  bastardy  proceeding,  though  a  cItII  one,  is 
In  the  nature  of  a  prosecution  for  a  misdemeanor 
within  the  rules  of  law  with  reference  to  the 
amount  of  force  which  may  be  used  in  making 
an  arrest,  where  It  proceeds  in  the  name  of  the 
commonwealth,  and  the  offender  is  subject  to 
arrest.  Head  v.  Martin,  85  Ky.  480,  3  S.  W. 
<t22. 

V.  Checking  flight. 
a.  Tn  case  of  felony. 

By  the  common  law  It  Is  lawful  to  kill  a  flee- 
ing felon  where  he  cannot  otherwise  be  taken, 
flight  being  tantamount  to  resistance.  Jackson 
V.  State,  GO  Miss.  80,  14  Am.  St.  Rep.  542,  5  So. 
•690;  Rex  v.  Finnucane,  Craw.  &  D.  (Jr.)  1. 

And  Miss.  Code,  §  2878,  making  homicide 
JDBtiflable  when  necessarily  committed  in  arrest- 
ing any  felon  fleeing  from  Justice,  is  merely 
declaratory  of  the  common  law,  and  warrants 
killing  a  fleeing  felon  when  he  cannot  otherwise 
lie  taken.  Jackson  v.  State,  66  Miss.  89,  14 
Am.  St.  Rep.  542,  5  So.  690. 

And  generally  an  ofilcer,  in  making  an  arrest 
In  a  case  of  felony,  may  use  such  force  as  is 
necessary  to  capture  the  felon,  even  to  killing 
bim  when  in  flight.  Head  v.  Martin,  85  Ky. 
480,  3  S.  W.  622 ;  Dllger  v.  Com.  88  Ky.  550,  11 
S.  W.  651;  Thomas  v.  KInkead,  55  Ark.  502, 
15  L.  R.  A.  558,  29  Am.  St  Rep.  68,  18  S.  W. 
854 ;  Carr  v.  State,  43  Ark.  99 ;  Com.  v.  Long, 
17  Pa.  Super.  Ct.  641. 

In  Thomas  v.  KInkead,  55  Ark.  502,  15  L.  R. 
A.  558,  29  Am.  St  Rep.  68,  18  S.  W.  854.  8upra, 
State  V.  Sigman,  106  N.  C.  728,  11  S.  E.  520, 
infra,  VI..  was  distinguished  upon  the  ground 
that  the  rule  there  announced  seems  to  be  laid 
■down  with  reference  only  to  cases  where  a  pris- 
oner resists  by  force  the  efTorts  of  the  ofllcer  to 
prevent  him  from  breaking  away,  and  is  killed 
In  the  straggle  or  effort  which  follows ;  and 
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Head  v.  Martin,  85  Ky.  480,  3  S.  W.  622,  infra, 
V.  b,  was  distinguished  upon  the  ground  that 
the  only  ruling  there  made  was  that  a  peace 
officer,  haying  arrested  one  accused  of  a  misde- 
meanor, cannot,  when  he  is  fleeing,  kill  him  to 
prevent  his  escape. 

And  a  private  person  is  also  Justified  in  kill- 
ing a  fleeing  felon  who  cannot  otherwise  be 
taken,  if  he  can  prove  that  the  person  is  actually 
guilty  of  felony.  Com.  v.  Long,  17  Pa.  Super. 
Ct.  641 ;  Carr  v.  State,  43  Ark.  99. 

But  if  the  felon  may  be  taken  in  any  case 
without  such  severity  the  killing  is  at  least 
manslaughter.  Thomas  v.  Kinkead,  55  Ark. 
602,  15  L.  R.  A.  668,  29  Am.  St.  Rep.  68,  18  S. 
W.  854. 

And  a  person  who,  suspecting  that  a  larceny 
has  been  committed,  does  not  go  for  a  warrant, 
or  to  an  oflicer,  but  takes  his  gun  and  goes  to 
the  suspected  felon's  house,  and  calls  him  out, 
and  informs  him  that  he  has  come  to  look  for 
the  stolen  property,  and  shoots  him  as  he  runs 
off,  without  Informing  him  that  he  has  come  to 
arrest  him,  or  commanding  him  to  surrender, 
uses  unnecessary  force,  and  is  guilty  of  man- 
slaughter at  the  least.  State  v.  Bryant,  65  N. 
C.  327. 

And  while  an  officer  attempting  to  arrest  a 
felon  may  use  all  the  force  necessary  to  appre- 
hend him,  where  an  attempted  arrest  is  made 
upon  suspicion  of  a  felony  without  a  warrant, 
the  killing  of  the  fleeing  man  cannot  be  Justlfled, 
unless  there  Is  proof  that  the  felony  was  In  fact 
committed.     Com.  v.  Greer.  20  Pa.  Co.  Ct  535. 

And  an  officer  who  kills  one  for  whom  he  has 
a  warrant  for  felony  must  satisfy  the  Jury  try- 
ing him  for  the  homicide  that  he  tried  In  good 
faith  and  with  reasonable  prudence  and  caution 
to  make  the  arrest,  and  was  unable,  because  of 
his  flight  to  secure  him,  and  that  he  resorted 
to  the  means  employed  only  after  all  other 
proper  means  had  failed.  Jackson  v.  State,  66 
Miss.  89,  14  Am.  St.  Rep.  542,  5  So.  690. 

And  revenue  officers,  seeking  to  arrest  a  man 
for  violation  of  the  revenue  laws,  who  shot  and 
killed  him,  are  criminally  responsible  therefor, 
where  he  had  desisted  from  his  attack  upon 
them,  and  was  fleeing  from  them  at  the  time. 
State  v.  Port,  3  Fed.  124. 

It  has  been  held,  however,  that  It  is  the  duty 
of  every  officer,  and  the  privilege  of  every  pri- 
vate citizen,  to  prevent  the  commission  of  crime, 
and  to  arrest  the-  felon  when  crime  has  been 
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arisen,"  the  court  ordered  said  grand  jury 
to  return  on  the  10th  day  of  said  month, 
during  the  same  term,  which  it  did,  and  sub- 
sequently found  the  indictment  against  the 
defendant.  He  moved  the  court  to  set  aside 
the  indictment  on  the  grounds  ( 1 )  that  the 
grand  jury  was  not  selected,  drawn,  sum- 
moned, impaneled,  or  sworn  as  prescribed 
by  law;  and  (2)  that;  although  the  grand 
jury,  after  being  discharged,  was  recalled 
for  the  sole  purpose  of  investigating  this 
case,  defendant,  though  held  to  answer  and 
in  custody,  was  not  permitted  to  appear 
in  said  court  to  challenge  said  jury.  This 
motion  was  overruled.  It  will  be  observed 
that  the  grand  jury  had  not  been  discharged 
for  the  term,  but  excused  from  attendance 
until  called  by  the  court  to  return.  The  au- 
thority of  the  court  to  do  this  is  not  ques- 
tioned in  argument.  Section  5252  of  the 
Code  directs  that  "the  grand  jury,  on  com- 
pletion of  its  business,  shall  be  discharged." 
This  evidently  means  for  the  term  of  court 


committed ;  and  a  private  person  may  kill  a 
felon,  if  neccBsary,  where  he  resists  or  flees, 
whenever  the  felony  is  a  capital  or  personal 
offense,  such  as  murder,  or  rape ;  but  he  has  no 
rlfi^ht  to  kill  a  person  guilty  of  a  felony  of  an 
Inferior  grade,  In  which  the  person  Is  not  endan- 
gered, such  as  theft,  If  he  does  not  resist,  but 
merely  attempts  to  escape  by  flight.  State  v. 
Bryant,  65  N.  C.  327. 

See  also  Jackson  v.  State,  66  Miss.  80,  14  Am. 
St.  Rep.  542,  5  So.  690,  infra,  IX.  e. 

b.  In  ca9€  of  misdemeanor. 

An  officer  has  no  right  to  shoot  a  person  who 
is  merely  running  away  from  him  without  com- 
mlttiug  any  violence,  when  under  arrest,  or  to 
avoid  arrest  for  a  misdemeanor.  Brown  v. 
Weaver,  76  Miss.  7,  42  L.  R.  A.  423,  71  Am. 
St.  Rep.  512,  23  So.  388;  Head  v.  Martin,  85 
Ky.  480,  3  S.  W.  624  ;  Petrle  v.  Cartwright,  114 
Ky.  103,  59  L.  R.  A.  720,  70  S.  W.  297 ;  State  v. 
Coleman  (Mo.)  84  8.  W.  978 ;  Com.  v.  Greer,  20 
Pa.  Co.  Ct,  685 ;  State  v.  Anderson,  1  Hill,  L. 
327 ;  North  Carolina  v.  Gosnell,  74  Fed.  734. 

in  making  an  arrest  for  a  mere  breach  of  the 
peace  the  ofllcer  must  at  least  stop  short  of 
force  which  will  result  In  the  sacrifice  of  human 
life.  Stephens  v.  Com.  20  Ky.  L.  Rep.  544,  47 
S.  W.  229. 

And  where  a  person  charged  with  a  misde- 
meanor flees  from  an  ofllcer,  who  is  intrusted 
with  a  warrant,  in  order  to  avoid  arrest,  and 
the  officer  kills  him,  the  officer  Is  guilty  of  man- 
slaughter at  least.  State  v.  Slgman,  106  N.  C. 
728,  11  S.  E.  620. 

And  voluntarily  to  kill  a  person  accused  of  a 
misdemeanor  for  fleeing  from  arrest  Is  murder, 
though  he  cannot  be  otherwise  taken,  and  though 
there  Is  a  warrant  for  his  apprehension.  Wil- 
liams v.  State,  44  Ala.  41. 

And  the  killing  of  a  prisoner  by  an  officer 
and  his  guard  while  the  prisoner  was  unarmed 
and  not  resisting  or  attacking  them,  but  simply 
running  away  to  make  his  escape  from  their 
custody,  the  acts  not  having  been  prompted  by 
express  malice,  but  by  a  desire  to  prevent  the 
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at  which  it  is  empaneled,  and  does  not  limit 
the  authority  of  the  court  to  excuse  the 
jurors  from  attendance  temporarily,  or  un- 
til required  again  at  the  same  term.  In 
the  more  populous  counties  such  has  fre- 
quently been  the  practice^  and  it  is  not  open 
to  just  criticism.  The  alleged  irregularity 
in  adjourning  the  jury  and  recalling  it 
appears  to  be  the  only  objection  to  the- 
panel,  and,  regardless  of  whether  the  defend- 
ant was  in  a  situation  to  raise  the  point, 
we  think  it  without  merit.  That  defendant 
was  not  given  an  opportunity  to  challenge 
the  jurors  is  not  a  statutory  groimd  for  set- 
ting aside  an  indictment.  Code,  %  5319 ; 
Slate  V.  Bauyhman,  111  Iowa,  71,  82  N.  W. 
452. 

Other  errors  complained  of  are  not  such 
as  are  likely  to  arise  upon  another  trial.. 
For  those  pointed  out,  the  judgment  is  re- 
versed, and  the  cause  remanded  for  new 
trial. 


prisoner's  escape,  is  murder  in  the  second  de- 
gree.    Caldwell  v.  State,  41  Tex.  86. 

Nor  can  a  peace  officer  acting  without  a  war- 
rant kill  a  fleeing  person  who  refuses  to  stop* 
when  commanded  to  do  so  on  suspicion  that 
he  is  one  guilty  of  felony,  where  the  offense  Is, 
in  fact,  only  a  misdemeanor.  Petrle  v.  Cart- 
wright,  114  Ky.  103,  50  L.  R.  A.  720,  70  S.  W. 
297. 

In  the  above  case  the  rule  laid  down  in  Stale- 
V.  Evans,  161  Mo.  95,  84  Am.  St.  Rep.  669,  61 
S.  W.  590,  which  was  a  case  of  the  killing  of 
an  officer  Id  resisting  arrest,  that,  when  a  sup- 
posed offender  fails  to  stop  when  ordered  to  do- 
BO  by  an  officer,  he  may  be  shot,  was  criticised, 
the  court  saying  that  the  question  was  not  be- 
fore the  court  in  that  case. 

And  a  verdict  of  guilty  of  homicide  Is  Justlfled 
by  evidence  that  a  deputy  sheriff  with  a  warrant 
for  a  person  for  a  misdemeanor  shot  and  killed 
him  while  he  was  fleeing  to  avoid  arrest,  and 
when  he  had  never  t>een  in  actual  custody,  and 
when  he  was  without  firearms,  and  did  not 
physically  resist  the  officer.  Com.  v.  Rhoads, 
23  Pa.  Super.  Ct.  512. 

So,  an  officer  is  not  justified  in  shooting  a 
person  whom  he  sought  to  arrest,  and  who  had 
put  himself  in  resistance,  where  at  the  time  be 
had  abandoned  his  deadly  purpose  of  resisting 
to  the  death,  and  was  attempting  to  make  his 
escape  by  moving  off.  State  v.  Garrett,  60  N. 
r.  (1  Wlnst.  L.)  144,  84  Am.  Dec.  359. 

And  whether  a  person  shot  by  an  officer  in  an 
attempt  to  arrest  him  was  then  acting  in  resist- 
ance of  the  execution  of  the  law  to  the  death,  or 
whether  he  had  abandoned  his  deadly  purpose  ' 
of  resistance  and  was  attempting  to  make  his 
escape  by  moving  off,  is  a  question  for  the  jury 
In  a  prosecution  for  the  killing.     Ibid. 

But  whenever  a  party  liable  to  arrest  by  his 
conduct  puts  in  Jeopardy  the  life  of  anyone 
attempting  to  arrest  him,  he  may  be  killed,  and 
the  killing  will  be  excusable.  State  v.  Ander- 
son. 1  Hill,  L.  327. 

And  while  it  is  murder  as  a  general  rule  to 
kill  a  party  accused  of  a  misdemeanor  for  fleeing 
from  an  arrest  though  he  cannot  be  otherwise- 
taken,  flagrant  misdemeanors,  as  where  a  dan- 
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serous  wound  has  been  Inflicted,  or  a  riot  exists, 
are  an  exception  to  the  rule,  since  in  such  case 
the  presumption  Is  grreat  that  the  offenset  may 
turn  out  to  be  a  felony.  Com.  y.  Max,  8  Phila. 
422. 

And  where  an  officer  sought  to  arrest  a  man 
who  had  put  himself  in  resistance  to  his  au- 
thority, and  afterwards  moved  away,  retaining 
Ills  gun  in  his  hands,  the  officer  was  not  bound 
to  risk  his  life  by  rushing  after  him,  where  he 
Btill  retained  his  purpose  of  resisting  and  to 
make  a  running  fight.  State  y.  Garrett,  60  N. 
C.  (1  Winst.  L.)  144,  84  Am.  Dec.  359. 

8o,  a  person  attempting  to  arrest  a  run- 
away slave  has  no  right  to  kill  him  to  prevent 
his  escape.  Morton  v.  Bradley,  80  Ala.  688 ; 
Brady  v.  I'rice,  10  Tex.  285. 

The  law  does  not  authorise  the  killing  of  a 
runaway  slave,  unless  the  person  attempting 
to  take  him  Is  in  danger  from  resistance,  as  by 
assaulting  or  striking.  Arthur  v.  Wells,  2 
Mill,  Const.  314. 

And  a  constable,  though  having  a  warrant 
therefor,  endeavoring  to  arrest  a  slave  on  a 
charge  of  committing  misdemeanors,  Is  not 
Justified  in  killing  him  when  the  slave  is  fleeing 
from  him,  his  only  object  being  to  escape.  Mid- 
•dleton  V.  ilolmes.  8  Port.  (Ala.)  424. 

But  where  a  slave  is  hailed  by  members  of  a 
patrol  company  on  duty,  and  repeatedly  called 
upon  to  stop,  and  is  fired  upon  by  them  after  they 
liave  every  reason  to  suppose  that  he  will  other- 
wise eflTect  his  escape,  and  cannot  be  overtaken 
l>y  pursuit,  they  are  justified  in  the  act,  where 
It  Is  without  a  deliberate  intention  to  kill,  by 
La.  act  1855,  fi  65,  providing  that,  if  any 
slave  shall  be  found  absent  from  his  usual  place 
of  work  or  residence  without  some  white  per- 
son accompanying  him.  and  shall  refuse  to  sub- 
mit himself  to  examination,  any  freeholder 
shall  be  permitted  to  arrest  him,  and,  if  he  shall 
attempt  to  make  his  escape,  the  freeholder  Is 
authorized  to  make  use  of  arms.  Duperrler  v. 
Dautrlve,  12  La.  Ann.  664. 

VI.  Meeting   actual   physical  reHatance. 

While  it  Is  the  duly  of  every  citizen  to  submit 
to  lawful  arrest,  there  is  a  broad  distinction  on 
the  question  of  the  force  which  may  be  used  in 
making  an  arrest,  between  active  resistance  and 
forcible  opposition  to  arrest,  and  mere  avoid- 
ance of  a  lawful  warrant  by  fieeing  from  It. 
Com.  V.  Rboads,  23  Pa.  Super.  Ct.  612. 

If  a  person  sought  to  be  arrested  turns  up- 
on the  officer  seeking  to  arrest  him,  and  re- 
sists arreist,  the  officer  is  protected  in  the  use 
of  a  degi-ee  of  force  that  a  Jury  would  ordi- 
narily consider  excessive,  if  he  is  acting  in 
good  faith,  and  is  free  from  malice.  State  v. 
Sigman,  106  N.  C.  728,  11  S.  E.  520;  State  v. 
Mahon,  3  Ilarr.  (Del.y  568;  Com.  v.  Max,  8 
Phila.  422 ;  Plasters  v.  State,  1  Tex.  App.  673. 

And  where  a  person  sought  to  be  arrested, 
though  for  a  misdemeanor,  puts  himself  in  re- 
sistance to  the  officer  and  his  guard,  they  are 
not  only  authorized,  but  bound,  to  use  such  a 
degree  of  force  as  Is  necessary  to  execute  the 
warrant  of  arrest;  and.  If  they  kill  him,  they 
are  entitled  to  a  verdict  of  acquittal  on  the 
ground  that  the  homicide  Is  Justifiable,  if  no 
unnecessary  violence  has  been  used.  State  v. 
Garrett,  60  N.  C.  (1  Winst.  L.)  144,  84  Am. 
Dec.  359;  People  v.  Brooks,  131  Cal.  811,  63 
Pae.  464 ;  LIndle  v.  Com.  Ill  Ky.  866,  64  S.  W. 
980;  State  v.  Coleman  (Mo.)  84  S.  W.  978; 
Mesmer  v.  Com.  26  Graft.  976 ;  Re  Riots 
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of  1844,  2  Clark  (Pa.)  275;  State  v.  McNally, 
87  Mo.  644;  Com.  v.  Rhoads,  23  Pa.  Super. 
Ct.  613;  Piasters  v.  State,  1  Tex.  App.  673; 
North  Carolina  v.  Gosnell,  74  Fed.  734  ;  Mack- 
alley's  Case,  9  Coke,  65a. 

And  the  person  seeking  to  make  the  arrest 
may  repel  force  by  force,  and  need  not  give 
back ;  and,  if  the  person  making  resistance  Is 
unavoidably  killed  in  the  struggle,  the  homicide 
is  Justifiable.  Clements  v.  State,  50  Ala.  117 ; 
Lindle  v.  Com.  Ill  Ky.  866,  64  S.  W.  986; 
Com.  V.  Rhoads,  23  Pa.  Super.  Ct.  512;  North 
Carolina  v.  Gosnell,  74  Fed.  734. 

And  though  he  shoots  unnecessarily,  he  Is 
only  guilty  of  manslaughter  in  the  second  de- 
gree, under  a  statute  providing  that  any  person 
who  shall  unnecessarily  kill  another  while  re- 
sisting an  attempt  by  such  other  to  commit  a 
felony,  or  do  any  other  unlawful  act,  or  after 
such  attempt  shall  have  failed,  shall  be  deemed 
guilty  of  manslaughter  in  the  second  degree. 
Mesmer  v.  Com.  26  Gratt.  976. 

So,  where  an  officer  acting  under  lawful  proc- 
ess commanding  the  arrest  of  a  person  is  re- 
sisted by  such  person,  and  is  obliged  to  take 
his  life  as  in  self-defense,  his  act  is  Justifiable. 
United  States  e»  ret,  Roberts  v.  Fayette  Coun- 
ty Jailer,  2  Abb.  (U.  S.)  265,  Fed.  Cas.  No. 
15,463. 

And  an  officer  who  has  a  person  In  his  cus- 
tody nuder  arrest,  who  is  attacked  by  such  per- 
son and  overpowered,  and  who  uses  every  rea- 
sonable means  to  prevent  an  escape  In  vain, 
and  who  then  shoots  and  kills  the  prisoner, 
commits  no  crime,  the  homicide  being  Justifiable. 
Com.  V.  Max,  8  Phila.  422. 

Nor  can  revenue  officers  seeking  to  arrest  a 
man  for  violation  of  the  revenue  laws,  who 
shot  and  killed  him,  be  held  guilty  of  murder 
where  the  deceased  received  the  fatal  shot  while 
in  ambush,  from  which  he  had  fired  upon  the 
revenue  officers,  and  at  or  immediately  after 
the  time  of  the  discharge  by  himself  and  his 
comrades  of  their  weapons  at  the  revenue  offi- 
cers.    State  V.  Port,  3  Fed.  124. 

And  if  a  runaway  slave  resists  apprehension, 
or  presents  a  hostile  attitude,  his  captor  is  not 
bound  to  desist  from  or  abandon  the  arrest, 
but  may  press  forwa^  In  the  prosecution  of 
bis  purpose,  and,  after  having  used  all  rea- 
sonably available  means  at  hand  to  effect  the 
arrest,  may  lawfully  take  the  slave's  life  under 
circumstances  which  would  render  any  other 
homicide  Justifiable  on  the  ground  of  seJf- 
defense.     Morton  v.  Bradley,  30  Ala.  683. 

Resistance  to  an  arrest  may  begin  in  the 
use  of  words  which  import  defiance  and  Indi- 
cate a  purpose  to  use  violence  If  necessary,  and, 
after  the  use  of  such  words,  the  officer  may  In- 
stantly employ  such  degree  of  force  as  Is  nec- 
essary to  reduce  the  party  to  submission  and 
accomplish  the  arrest.  Ramsey  v.  State,  92  Ga. 
53,  17  S.  E.  618. 

And  where  a  person  taken  in  a  criminal 
assault  upon  another  defies  the  authority  of 
the  officer,  and  by  threats  of  violence  seeks  to 
intimidate  him,  the  officer  is  not  bound  to  wait 
until  he  is  actually  assaulted  before  himself 
resorting  to  force ;  and  If  it  Is  apparent  that 
such  person  intends  and  is  able  to  resist  with 
violence,  the  officer  may  at  once  use  such  force 
as  he  may  consider  necessary  to  compel  sur- 
render.    Fbid. 

And  that  a  person  sought  to  be  arrested 
pulled  away  from  the  officer,  and  said,  let's  ar- 
gue this  thing,  is  admissible  in  evidence,  in  a 
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prosecntion  agalnat  the  officer  for  killing  bim 
In  making  the  arrest,  slb  a  fact  occurring  at 
the  time  of  the  killing.  Stephens  t.  Com.  20 
Ky.  L.  Rep.  644,  47  S.  W.  229. 

And  the  admission  in  evidence,  in  a  prose- 
cution against  an  officer  for  homicide,  of  a 
statement  of  the  person  shot  by  bim  in  an  at- 
tempt to  arrest  him,  that  be  did  not  think  he 
was  going  to  shoot,  If  erroneous,  is  not  ma- 
terial or  reversible  error.     Ihid. 

But  a  mere  attitude  of  defiance,  or  prepara- 
tion to  resist,  not  amounting  to  an  assault, 
on  the  part  of  the  person  sought  to  be  ar- 
rested, does  not  Justify  the  officer  seeking  to 
arrest  him  in  killing  him.  Clements  v.  State, 
50  Ala.  117. 

VII.  Preventing  escape  or  rescue. 
a.  In  case  of  felony. 

The  general  rule  is  that  an  officer  having  cus- 
tody of  a  person  charged  with  felony  may  take 
bis  life  if  it  becomes  absolutely  necessary  to  do 
so  to  prevent  bis  escape.  United  States  v. 
Clark,  31  Fed.  710;  Thomas  v.  Kinkead,  55 
Ark.  502,  15  L.  R.  A.  558,  29  Am.  St.  Rep. 
68,  18  S.  W.  854  ;  Conraddy  v.  People,  5  Park 
Crlm.  Rep.  234. 

And  where  an  officer  has  a  person  in  cus- 
tody under  a  lawful  arrest,  and  other  persons 
attempt  to  rescue  him  from  such  custody,  the 
officer,  in  resisting  such  attempt,  will  be  pro- 
tected In  the  use  of  force  that  a  jury  would  or- 
dinarily consider  excessive,  If  he  Is  acting  in 
good  faith  and  without  malice.  State  v.  Rol- 
lins, 113  x\.  C.  722,  18  S.  B.  394. 

And  where,  after  a  lawful  arrest  is  made, 
other  persons  assault  the  officer  for  the  pur- 
pose of  a  rescue,  he  has  the  power  to  arrest 
them  for  such  assault,  and  to  use  such  force 
as  is  necessary  to  make  such  arrest,  even  to 
the  extent  of  killing.    Ibid. 

So,  in  Com.  v.  Megary,  8  Phila.  607,  It  was 
held,  on  habeas  corpus  for  a  release  from  con- 
finement, that  an  officer  who  attempted  to  ar- 
rest a  man  for  larceny,  and  was  beset  by  a  party 
of  men  who  attempted  a  rescue,  and  shot  one  of 
them  in  the  height  of*  the  assault,  only  did 
his  duty  in  the  premises ;  but  a  discharge  was 
refused  ou  the  ground  that,  where  death'  is 
the  result  of  even  justifiable  violence,  a  jury 
should  pass  upon  the  case. 

But  officers  whose  duty  it  Is  to  make  arrests 
are  not  ordinarily  authorized  to  use  firearms 
or  dangerous  weapons ;  and  they  are  not  or- 
dinarily excusable  for  killing  the  person  sought 
to  be  arrested  in  an  attempt  to  escape,  though 
he  is  charged  with  a  felony,  where  with  dili- 
gence and  caution,  the  prisoner  can  be  other- 
wise held.  Reneau  v.  State,  2  Lea,  720,  31  Am. 
Rep.  626. 

And  if  an  officer  had  been  apprised  that  his 
prisoner  contemplated  an  escape,  the  jury,  in 
a  prosecution  against  the  officer  for  killing  the 
prisoner,  is  warranted  in  finding  that  the  klll- 
iDg  was  not  justifiable,  where  it  appears  that 
the  prisoner  was  within  the  walls  of  the  Jail, 
and  he  is  not  shown  to  have  been  armed,  and 
bis  escape  could  have  been  prevented  by  clos- 
ing the  outside  door,  or  by  putting  bim  in  a 
cell,  or  otherwise  securing  him,  and  it  does  not 
appear  that  he  failed  to  comply  with  a  re- 
quest to  halt,  or  that  the  fatal  shot  was  not 
fired  after  he  had  complied.  Lamma  v.  State, 
46  Neb.  236,  64  N.  W.  966. 
67  L.  R.  A. 


The  criminality  of  the  act  of  an  officer  In 
killing  a  prisoner  who  sought  to  escape  is  the 
sam^  whether  he  held  the  prisoner  in  custody 
before  or  after  judgment.  Reneau  v.  State,  2 
Lea,  720,  31  Am.  Rep.  626. 

b.  In  case  of  misdemeanor. 

The  force  or  violence  which  an  officer  may 
lawfully  use  to  prevent  the  escape  of  a  per- 
son arrested  for  a  misdemeanor  is  no  greater 
than  such  as  might  have  been  rightfully  em- 
ployed to  effect  his  arrest.  Thomas  v.  Kin- 
kead,  55  Ark.  502,  15  L.  R.  A.  668,  29  Am.  St. 
Rep.  68,  18  S.  W.  854. 

And  an  officer  having  in  his  custody  a  pris- 
oner accused  of  a  misdemeanor  may  not  take 
his  life  if  he  attempts  to  break  away,  though 
no  other  means  are  available  to  prevent  his  es- 
cape. Ibid.;  Smith  v.  State,  59  Ark.  132,  43 
Am.  St.  Rep.  20,  26  S.  W.  712;  Handley  v. 
State,  96  Ala.  48,  38  Am.  St.  Rep.  81,  11  So. 
322 ;  Head  v.  Martin,  85  Ky.  480,  3  S.  W.  624 ; 
Conraddy  v.  People,  5  Park.  Crlm.  Rep.  234 ; 
Skidmore  v.  State,  2  Tex.  App.  20;  United 
States  V.  Clark,  31  Fed.  710;  Forster's  Case, 
1  Lewln,  C.  C.  187. 

Where  a  person  is  arrested  or  held  In  custody 
for  a  misdemeanor,  and  he  attempts  to  escape. 
It  is  murder,  as  a  generarrule,  in  the  officer 
to  kill  him,  though  he  cannot  be  otherwise  over- 
taken ;  though  it  will  be  only  manslaughter  if 
it  appears  that  death  is  not  intended.  Reneao 
V.  State,  2  Lea,  720,  31  Am.  Rep.  626. 

And  where  a  person  called  upon  by  an  offi- 
cer to  assist  in  arresting  a  misdemeanant  shoots 
him  to  prevent  an  escape,  the  jury,  in  a  prose- 
cution for  the  killing,  will  not  be  justified  in 
finding  him  guilty  of  manslaughter  only,  or  an- 
thorized  to  conclude  that  he  did  not  entertain 
the  formed  design  to  kill  which  Is  necessary  In 
murder  ;  since  the  law  presumes  the  design  from 
the  fact  that  he  intentionally  used  a  deadly 
weapon  with  a  fatal  result.  Handley  v.  State^ 
96  Ala.  48,  38  Am.  St.  Rep.  81,  11  So.  322. 

And  an  officer  who  beat  a  drunken  man  into 
insensibility  in  order  to  effect  his  arrest  or 
prevent  his  escape,  where  the  drunken  man  was 
violent  in  manner  and  speech,  is  guilty  of  man- 
slaughter if  death  resulted  therefrom,  where 
the  deceased  was  unarmed,  to  the  knowledge  of 
the  officer,  and  bystanders  were  within  easy 
call  during  the  entire  transaction,  from  whom 
assistance  might  have  been  had.  State  v.  Phil- 
lips   (Iowa)    89  N.   W.   1092. 

And  evidence  in  a  prosecution  for  homldde 
against  a  special  policeman  that  the  deceased 
was  intoxicated  and  the  policeman  put  him 
under  arrest,  and  that  deceased  tried  to  get 
away,  when  the  policeman  struck  him  on  the 
head  with  his  club,  whereupon  the  deceased  fell 
down  and  sought  to  avoid  the  policeman  and 
kicked  at  him,  when  he  was  dealt  another  blow 
on  the  head  with  the  club,  and  afterwards  fell 
back  unconscious  and  died  the  next  morning.  Is 
such  that  the  Jury  might  well  find  the  force  ap- 
plied excessive  and  unnecessary.     Ibid. 

So,  where  a  police  officer,  without  a  warrant* 
arrests  a  man  who  is  guilty  of  no  offense,  and* 
In  preventing  an  escape,  strikes  and  kills  him, 
it  is  sufficient,  at  least,  to  warrant  a  verdict. 
In  a  prosecution  therefor,  of  involuntary  man- 
slaughter in  the  commission  of  an  unlawful  act. 
O'Connor  v.  State,  64  Ga.  125,  37  Am.  Rep.  58. 

And  where  a  collector  of  the  King's  datj 
went  to  a  house  to  make  a  demand  for  money* 
and,   not  being   paid,    distrained   a   silver    cop 
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found  there,  and  a  maid,  to  prevent  carrying  It 
away,  stood  by  the  door  to  prevent  his  going 
out,  when  he  took  her  by  the  arm  and  beat  her 
head  against  the  door,  whereby  her  death  was 
caused,  he  is  criminally  responsible  for  the 
homicide.     Goffe's  Case,  1  Vent.  216. 

That  a  person  sought  to  be  arrested  for  in- 
toxication, who  was  afterwards  killed  by  the 
officer,  offered  to  go  If  he  was  permitted  to  do 
so,  however,  is  irrelevant  In  a  prosecution 
against  the  officer  for  the  killing,  as  not  hav- 
ing the  slightest  bearing  on  the  issue.  State 
v.  Phillips  (Iowa)  89  N.  W.  1092. 

And  in  State  v.  Sigman,  106  N.  C.  728,  11 
S.  B.  520,  it  was  held  that,  after  an  accused 
person  has  been  arrested,  an  officer  is  Justified 
In  using  the  amount  of  force  necessary  to  de- 
tain him  in  custody,  and  to  kill  the  prisoner 
to  prevent  escape  if  necessary,  whether  he  be 
charged  with  a  felony  or  a  misdemeanor. 

VIII.  Recapture. 

a.  OeneraUy. 

A  sheriff,  or  any  other  person  acting  under 
and  by  his  authority,  has  the  right  to  recap- 
ture a  prisoner  escaping  from  lawful  arrest 
and  custody,  and  has  the  right  to  use  such 
force  as  may  be  necessary  to  overcome  resist- 
ance to  his  lawful  authority  in  making  such 
rearrest.    James  v.  State,  44  Tex.  314. 

But  when  a  prisoner  charged  with  a  misde- 
meanor has  already  escaped,  an  officer  cannot 
lawfully  use  any  means  to  recapture  him  that 
he  would  not  have  been  Justified  in  employing 
In  making  the  first  arrest,  and  if,  in  the  pur- 
suit, he  intentionally  kills  him,  it  is  murder. 
State  V.  Sigman,  106  N.  C.  728,  11  S.  E.  520. 

And  Paschal's  Texas  Dig.  art.  2215,  i  10, 
providing  that  a  prisoner  under  sentence  of 
death  or  imprisonment  in  the  penitentiary,  on 
attempting  to  escape  from  the  penitentiary,  may 
be  killed  by  the  officer  having  legal  control  over 
him  If  his  escape  can  be  prevented  In  no  other 
way,  applies  only  to  original  arrests  and  the 
prevention  of  escape,  and  not  to  rearrests  aft- 
er an  entire  escape,  and  does  not  give  an  offi- 
cer attempting  such  rearrest  the  same  author- 
ity to  kill  In  order  to  prevent  escape  that  it 
gives  lo  an  officer  having  the  legal  custody 
of  a  convict  who  Is  attempting  to  escape. 
Wright  V.  State,  44  Tex.  645. 

b.  Of  escaped  convicts. 

The  duty  of  a  guard  of  penitentiary  convicts 
is  to  keep  those  placed  in  his  charge  in  safety 
and  to  prevent  their  escape,  and  if  one  of  them 
falls  Into  a  river  and  he  shoots  him,  the  homicide 
Is  justifiable  if  the  circumstances  are  such  as  to 
lead  him,  as  a  reasonable  man,  honestly  to  con- 
clude that  the  convict  is  trying  to  escape,  and 
thut  it  is  necessary  to  kill  him  In  order  to  pre- 
vent the  escape.     Jackson  v.  State,  76  Ga.  473. 

And  under  a  statute  making  It  a  felony  for 
anyone  confined  in  any  Jail,  upon  conviction 
for  any  criminal  offense,  to  break  Jail  and  es- 
cape therefrom,  a  guard  has  the  right,  when  a 
prisoner  attempts  to  escape,  to  oppose  force 
to  force  to  the  extremity  of  killing  the  pris- 
oner. State  V.  Turlington,  102  Mo.  642,  15  S. 
W.  141. 

The  superintendent  of  a  convict  camp,  how- 
ever, is  not  authorized  to  arrest  an  escaped  con- 
vict by  N.  C.  Code,  §  1126,  conferring  the  power 
to  arrest  upon  a  sheriff,  coroner,  constable,  or 
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other  officer  of  police,  or  other  peace  officer  in- 
trusted with  the  care  and  preservation  of  the 
public  peace,  so  as  to  Justify  or  mitigate  a 
charge  of  killing  a  convict  in  making  the  ar- 
rest. State  V.  Stancill,  128  N.  C.  606,  38  S.  B. . 
926. 

And  Paschal's  Texas  Dig.  art.  2215,  {  10, 
providing  that  a  prisoner  under  sentence  of 
death  or  imprisonment  in  the  penitentiary,  on 
attempting  to  escape  from  the  penitentiary,, 
may  be  killed  by  the  officer  having  legal  con- 
trol over  him,  if  his  escape  can  be  prevented, 
in  no  other  way,  though  applying  to  convicts 
at  labor  on  a  plantation,  does  not  apply  to 
convicts  who  have  entirely  escaped  from  cus- 
tody ;  and  after  one  has  so  entirely  escaped  a 
guard  will  have  only  such  authority  to  effect 
a  capture  as  belongs  to  ordinary  peace  officers 
in  making  arrests,  and  can  only  take  life  in 
effecting  a  recapture  when  it  becomes  neces- 
sary to  do  so  to  protect  his  own  life,  or  save 
himself  from  serious  bodily  harm.  Wright  v. 
State,   44   Tex.   645. 

So,  in  order  to  justify  the  homicide  of  a 
convict  by  a  guard,  the  circumstances  must  have 
been  such  as  to  enable  the  Jury  to  find  that 
the  guard,  as  a  reasonable  man,  was  Impressed 
at  the  moment  of  the  killing  that  the  necessity 
was  upon  him  to  kill  in  order  to  prevent  the 
convict's  escape,  and  that  he  did  kill  with  in- 
tent solely  to  discharge  his  duty  and  prevent 
escape.     Jackson  v.  State,  76  Ga.  478. 

And  a  superintendent  of  a  convict  camp  is 
not  justified  in  shooting  an  escaped  convict  aft- 
er an  arrest,  where  the  convict  does  not  know 
him,  or  that  he  is  such  superintendent,  and 
does  not  resist  arrest,  but  runs  for  his  life. 
State  V.  Stancill,  128  N.  C.  606,  38  S.  B.  926. 

So,  a  gaard  in  charge  of  a  number  of  peni- 
tentiary convicts  who  were  engaged  in  empty- 
ing and  filling  cans  with  water  from  a  river, 
who  saw  one  of  them  fall  into  the  stream,  and, 
knowing  that  he  was  not  attempting  to  escape, 
but  making  efforts  to  return,  nevertheless  fired 
upon  and  killed  him.  Is  guilty  of  murder.  Jack- 
son V.  State,  76  Ga.  473. 

And  whether  the  guard  halted  the  convict,- 
or  commanded  him  to  stop  or  return.  Is  a  cir- 
cumstance to  be  weighed  with  other  circumstan- 
ces in  the  case  in  a  prosecution  for  the  killing. 
Ibid. 

And  in  such  a  case,  if  it  did  not  appear 
whether  he  was  attempting  to  escape,  or  wheth- 
er he  fell  in  accidentally  and  was  about  to  re- 
turn, a  charge  should  be  given,  in  a  prosecu- 
tion for  the  killing,  on  the  subject  of  Involun- 
tary manslaughter  In  the  commission  of  a  law- 
ful act  without  due  caution  and  circumspection. 
Ibid. 

IX.  Limitation  as  to  force  which  may  be  ueed. 

a.  General  rules. 

The  amount  of  force  which  a  person  may  use 
in  making  an  arrest  is  limited  to  so  much  a» 
is  nece»(ary  to  effect  his  object  Golden  v. 
State,  1  S.  C.  N.  S.  292 ;  People  v.  Brooks,  131 
Cal.  311,  63  Pac.  464;  State  v.  Phillips,  119 
Iowa,  652,  94  N.  W.  229;  Dilger  v.  Com.  8ft 
Ky.  550,  11  S.  W.  651;  Head  v.  Martin,  85 
Ky.  480,  3  S.  W.  622 ;  State  v.  Colt,  8  Ohio  S. 
&  C.  P.  Dec.  62 ;  North  Carolina  v.  Gosnell,  74 
B^ed.  734. 

And  persons  acting  in  aid  of  an  officer  are 
only  warranted  in  using  the  same  force.  State 
V.   Colt,  8  Ohio  S.  &  C.  P.  Dec.  62. 
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To  excuse  tbe  taking  of  life  in  making  an  ar- 
rest it  must  be  sliown  that  the  killing  waH 
necessary  to  effect  the  object.  State  t.  Weston, 
«8  Iowa,  125,  67  N.  W.  84. 

It  is  a  criminal  act  to  take  life  in  making 
an  arrest  where  the  airest  could  have  been 
made  without  it.  Dover  v.  State,  109  Ga.  485, 
34  S.  E.  1030. 

Even  a  felon  cannot  be  killed  in  an  effort  to 
arrest  him  without  criminal  responsibility,  un- 
less he  cannot  otherwise  be  captured.  Williams 
V.  State,  44  Ala.  41 ;  State  v.  Bryant,  66  N.  C. 
327;  Lander  v.  Miles,  3  Or.  35. 

And  If  he  can  be  taken,  or  his  escape  pre- 
vented, without  killing  him,  and  he  Is  slain, 
the  officer  Is  guilty,  at  least,  of  manslaughter. 
Lamma  v.  State,  46  Neb.  236,  64  N.  W.  056. 

An  officer,  or  person  acting  under  his  au- 
thority, has  no  right  to  take  life  in  making  an 
arrest,  except  to  defend  himself  from  threat- 
ened violence  by  the  person  sought  to  be  ar- 
rested, and  such  officer  is  authorized  to  use 
such  force  only  as  is  necessary  to  defend  him- 
self against  the  resistance  offered.  James  v. 
SUte,  44  Tex.  314. 

The  law  does  not  require  an  officer,  in  mak- 
ing an  arrest  for  a  misdemeanor  or  criminal  of- 
fense committed  In  his  presence,  when  resist- 
ance to  arrest  is  offered,  to  determine  with  ab- 
solute precision  what  force  is  necessary  to  ac- 
complish his  purpose;  but  It  does  require  that 
he  shall  not  use  any  more  force  than  may 
seem  to  him  to  be  reasonably  necessary  for  the 
purpose.  State  v.  Rose,  142  Mo.  418,  44  8.  W. 
320. 

And  the  mere  fact  that  a  person  seeking  to 
arrest  another,  and  using  force  in  order  to  do 
so,  was  an  officer  of  the  police  force  of  the 
city,  and  was  engaged  in  the  execution  of  his 
duty,  does  not  render  the  use  of  such  force 
Justifiable ;  it  must  also  appear  that  the  force 
was  necessary,  and  the  necessity  Is  to  be  de- 
termined, not  by  the  officer,  but  by  the  Jury. 
Golden  y.  State.  1  S.  C.  N.  8.  202. 

And  where  an  officer  killed  a  prisoner  in  at- 
tempting to  put  him  into  a  cell,  and  It  does 
not  appear  that  such  killing  was  necessary,  or 
that  the  officer  reasonably  believed  that  it  was 
necessary  to  effect  his  purpose,  the  Jury  can- 
not acquit  him  upon  the  ground  that  he  was 
an  officer  engaged  in  making  an  arrest  or  an  im- 
prisonment following  an  arrest.  State  v.  Lane, 
168  Mo.  572,  59  a  W.  967. 

Nor  will  proof  that  an  officer  In  making  an 
arrest  did  not  intend  to  use  unnecessary  force 
excuse  the  use  of  such  force.  Golden  v.  State, 
1  8.  C.  N.  8.  202. 

And  the  fact  that  a  person  who  was  beaten 
to  death  by  an  officer  in  making  an  arrest  or 
in  preventing  his  escape  had  an  exceedingly  thin 
skull  is  important  for  the  Jury,  in  a  prosecution 
against  the  officer  for  the  homicide,  to  consider 
in  estimating  the  character  and  probable  effect 
of  the  blows  delivered,  but  will  not  warrant  any 
interference  with  a  finding  for  manslaughter. 
State  V.  Phillips  (Iowa)  80  N.  W.  1092. 

But  while  evidence  that  an  officer,  who  struck 
a  person  sought  to  be  arrested  several  blows 
upon  the  head,  said,  in  answer  to  a  bystander's 
request  not  to  hit  him  any  more,  that  it  was 
not  his  intention  to  do  so,  is  a  part  of  the 
re«  gest(B  in  a  prosecution  against  the  officer 
for  the  homicide,  striking  it  out  would  not  be 
error,  since  it  sheds  no  light  upon  the  con- 
troversy.    Ibid. 

With  reference  to  limitation  as  to  force  used 
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In  checking  flight  in  case  of  the  commission  of  a 
felony,  see  also  Thomas  v.  KInkead,  65  Ark. 
502.  15  L.  R.  A.  558,  20  Am.  St.  Rep.  68,  18  S. 
W.  854  :  State  v.  Bryant,  65  N.  C.  327 ;  Jack- 
sou  V.  State,  66  Miss.  80,  14  Am.  St.  Rep.  542. 
5  So.  600;  State  v.  Port,  3  Fed.  124,— «iipra, 
V.  a ;  and  with  reference  to  such  limitation  in 
case  of  the  commission  of  a  misdemeanor,  see 
also  «upra,  V.  b. 

And  with  reference  to  such  limitation  in  case 
of  an  attempted  escape  or  rescue  after  arrest 
see  also  supra,  VII.  a,  b ;  and  with  reference 
to  such  limitation  in  case  of  an  attempted  re- 
capture after  escape  from  arrest  or  imprison- 
ment, see  also  9upra,  VIII.  a,  b. 

b.  Helf -defense  as  a  test. 

The  Justification  of  an  officer  killing  a  per- 
son sought  to  be  arrested  by  him  for  a  mis- 
demeanor rests  solely  upon  the  ground  of  self- 
defense.  Com.  V.  Rhoads,  23  Pa.  Super.  Ct 
512 ;  Com.  v.  Greer,  20  Pa.  Co.  Ct.  585. 

And  the  rule  Is  the  same  in  case  of  an  at- 
tempted arrest  In  a  civil  action.  Com.  v. 
Greer,  20  Pa.  Co.  Ct.  585. 

And  an  officer  seeking  to  make  an  arrest  for 
a  misdemeanor  is  not  Justified  -in  taking  life, 
even  if  the  arrest  cannot  otherwise  be  effected, 
except  when  resistance  is  so  violent  as  to  put 
the  officer  In  danger  of  death  or  great  bodily 
harm.  Com.  v.  Rhoads,  23  Pa.  Super.  Ct.  512 ; 
Plasters  v.  State,  1  Tex.  App.  678.  And  see 
Smith  V.  State,  50  Ark.  132,  48  Am.  St  Rep. 
20.  26  S.  W.  712;  Thomas  v.  KInkead,  55  Ark. 
502,  15  L.  R.  A.  558,  20  Am.  St.  Rep.  68,  18 
S.  W.  864, — supra,  IV.  b. 

A  degree  of  resistance  to  arrest  for  a  mis- 
demeanor not  amounting  In  itself  to  a  crime, 
and  only  unlawful  on  account  of  the  obliga- 
tion of  the  person  sought  to  be  arrested  to  sur- 
render, will  not  Justify  the  officer  seeking  to 
arrest  him  in  killing  him.  Clements  v.  State, 
50  Ala.  117. 

An  officer  when  resisted  in  lawfully  making 
an  arrest  Is  not  Justified  in  killing  tbe  offender 
for  the  purpose  of  guarding  his  person  from 
bodily  harm,  unless  the  injury  threatened  is  a 
serious  one.  State  v.  Hickey  (N.  J.  L.)  57 
Atl.  264. 

A  person  appointed  to  aid  a  deputy  sheriff  In 
arresting  and  imprisoning  a  person,  who  la 
driven  away  at  the  point  of  a  knife  by  an  as- 
sistant of  the  resisting  prisoner,  however,  is  not 
required.  In  order  to  free  himself  from  liabilltj 
for  killing  such  assistant,  to  fail,  or  refuse  to 
return,  or,  having  returned,  to  escape  impend- 
ing danger  by  flight.  Cockrlll  v.  Com.  05  Ky. 
22,  23  8.  W.  659. 

And  instructions  laying  down  the  law  of  self- 
defense  are  not  objectionable  in  a  prosecution 
against  an  officer  for  a  homicide  committed  In 
effecting  an  arrest  where  the  whole  theory  of 
defense  was  that  the  killing  was  necessary, 
not  for  the  purpose  of  making  the  arrest  but  to 
prevent  the  person  arrested  from  killing  the 
officer.  People  v.  Adams.  85  Cai.  231,  24  Pac 
629. 

And  an  instruction  as  to  the  right  of  self- 
defense,  where  It  appeared  to  the  officer.  In 
the  exercise  of  reasonable  Judgment,  that  ther« 
was  no  other  safe  means  to  avert  the  real  or 
apparent  danger  at  tbe  hands  of  the  other  bat 
to  shcot  him,  is  not  subject  to  the  objection 
that  it  required  the  officer  to  avoid  the  danger. 
If  any,  by  flight.  Stephens  v.  Com.  20  Ky.  I^ 
Rep.  544,  47  8.  W.  229. 
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e.  When  use  of  'deadly  weapon  is  fustifled. 

An  ofDcer  may  not  exert  force  in  effecting  an 
arrest  for  a  misdemeanor,  or  in  preventing  an 
escape  or  rescue  from  such  an  arrest,  to  the 
•extent  of  employing  a  deadly  weapon,  or  of 
taking  human  life,  even  though  without  such 
force  the  wrongdoer  may  escape.  State  v. 
Smith    (Iowa)    101   N.   W.   110. 

If  an  officer  seeking  to  arrest  a  person  for  a 
misdemeanor  uses  his  pistol  in  the  pursuit,  so 
as  to  constitute  an  assault  upon  him,  and  death 
results,  he  Is  criminally  responsible  whether 
his  purpose  is  to  kill,  or  merely  to  stop  the 
other's  flight  State  v.  Slgman,  106  N.  C. 
728,   11   S.  E.  520. 

But  where  a  warrant  of  arrest  is  placed  in 
the  hands  of  an  officer,  though  for  a  misde- 
meanor only,  and  the  person  sought  to  be  ar- 
rested resists  the  arrest  by  the  use  of  a  deadly 
weapon,  the  officer  has  the  right,  if  he  believes, 
and  has  reasonable  ground  to  believe,  that  the 
other  will  shoot  him  if  he  attempts  to  arrest 
him,  to  use  his  own  weapon,  even  to  the  taking 
of  life,  if  necessary,  to  enable  him  to  execute 
the  warrant.  Bowman  v.  Com.  96  Ky.  8,  27  S. 
W.  870;  North  Carolina  v.  Gosnell,  74  Fed. 
734. 

And  an  officer  having  a  prisoner  Xn  charge 
may,  in  case  of  resistance,  use  a  deadly  weapon 
to  defend  himself,  where,  by  previous  violence, 
he  has  been  Incapacitated  from  using  a  less 
deadly  one.  Forster's  Case,  1  Lewin,  C.  C. 
187. 

And  he  may.  If  he  has  reasonable  ground  for 
apprehending  his  life  to  be  in  danger,  or  bodily 
harm,  have  recourse  to  a  deadly  weapon  for 
defense  if  no  other  is  at  hand.     Ihid. 

And  though  the  testimony  in  a  prosecution 
for  homicide  warrants  the  jury  In  finding  a 
verdict  of  guilty,  it  is  error  to  refuse  instruc- 
tions as  to  self-defense,  where  there  Is  any 
evidence  supporting  the  theory  of  the  accused 
that  deceased  was  killed  while  trying  to  draw 
a  pistol  to  resist  an  effort  upon  the  part  of  the 
accused  to  arrest  him.  Harris  v.  State,  72 
Miss.  99,  16  So.  360. 

So,  where  two  persons  made  a  dangerous  at- 
tack upon  an  officer  seeking  to  arrest  them,  it 
was  the  officer's  duty  to  proceed  to  the  last  ex- 
tremity, even  to  the  use  of  dangerous  weapons, 
to  overcome  them,  though  they  were  somewhat 
onder  the  influence  of  liquor.  Com.  v.  Max,  8 
Phila.  422. 

Nor  is  an  officer  seeking  to  make  an  arrest, 
who  is  resisted  by  the  use  of  dangerous  weapons, 
ever  required  to  afford  the  resisting  offender  the 
opportunity  for  a  fair  and  equal  struggle,  but 
may  avail  himself  of  any  advantages  that  arise 
In  the  conflict.  North  Carolina  v.  Gosnell,  74 
Fed.  734. 

And  an  officer  authorized  to  arrest  a  per- 
son charged  with  an  offense  against  the  law, 
who  has  made  public  threats  against  the  life 
of  any  officer  ordered  to  arrest  him,  is  justified, 
where  such  person  with  a  rifle  in  hand  so  acts 
as  to  lead  to  the  belief  that  he  intends  to  ex- 
ecute his  previous  threat,  in  taking  the  life  of 
the  person  sought  to  be  arrested.  United  States 
y.  Bice,  1  Hughes,  560,  Fed.  Cas.  No.  16,153. 
And  United  States  deputy  marshals  seeeking 
to  arrest  a  man  under  a  warrant  charging  him 
with  murder  and  conspiracy  under  the  laws  of 
the  United  States,  who  shot  and  killed  him  in 
the  effort  to  effect  the  arrest,  are  guilty  of  no 
offense  where  he  had  violently  resisted  arrest 


in  another  matter,  and  had  been  rescued  by  a 
mob  of  his  friends,  and  dwelt  habitually  In 
woods  and  swamps  with  his  two  sons,  all  ha- 
bltual'y  armed  with  deadly  weapons,  and  had 
sent  threats  and  messages  of  defiance  to  the 
officers  announcing  his  intention  to  kill  them 
if  they  attempted  to  arrest  him,  and  opened 
fire  upon  them  with  a  magazine  rifle  upon  their 
approach.     Kelly  v.  Georgia,  68  Fed.  652. 

And  duly  authorized  revenue  officers  of  the 
United  States,  in  the  performance  of  official 
duty,  searching  for  illicit  distilleries,  who  dis- 
covered traces  of  such  a  distillery,  and  found 
a  man  standing  not  far  off  observing  their  move- 
ments, who  offered  to  conduct  them  to  a  des- 
ignated house,  and  went  before  them  for  that 
purpose,  and  afterwards  started  to  run  toward 
the  house,  were  justified  in  suspecting  his  pur- 
pose to  be  to  communicate  Information  to  the 
illicit  distillers  in  the  neighborhood ;  and,  where 
he  reached  the  house  and  procured  weapons  and 
attacked  the  officers,  they  were  justified  in  re- 
sisting his  attack  by  shooting  him.  North 
Carolina  v.  Kirkpatrick,  42  Fed.  689. 

A  rock  used  in  close  conflict* Is  a  deadly 
weapon,  and,  if  a  person  sought  to  be  arrest- 
ed used  a  rock,  and  wounded  the  officer,  and 
had  another  rock  In  his  hands,  and  manifested 
a  purpose  to  throw  it,  he  was  in  a  condition  of 
deadly  resistance  which  justified  the  officer  in 
shooting  him  to  prevent  an  Immediate  and  se- 
rious injury.  North  Carolina  v.  Gosnell,  74 
Fed.   734. 

Officers  making  an  arrest,  however,  must 
take  care  not  to  exceed  the  necessity  of  the 
case ;  and,  to  warrant  the  use  of  a  deadly  weap- 
on, it  ought  to  appear  that  the  resistance  of- 
fered either  put  the  officer  in  great  personal 
danger,  or  that  an  escape  from  actual  arrest 
was  intended,  and  could  not  otherwise  be  pre- 
vented.    Com.  V.  Max,  8  Phila.  422. 

And  where  a  much  intoxicated  man  about  to 
be  arrested  struggles  to  release  himself  from 
the  grasp  of  the  officer,  and  is  assisted  by  an- 
other equally  intoxicated,  the  use  by  the  offi- 
cer of  a  deadly  weapon  Is  not  justified.  Ibid. 
And  a  charge  of  homicide  cannot  be  defended 
upon  the  ground  that  a  justice  of  the  peace  had 
appointed  the  accused  a  special  policeman  to 
arrest  the  person  killed,  and  placed  a  warrant 
in  his  hands,  which  he  had  lost,  where  the 
proof  is  uncontradicted  that  deceased  was  ex- 
pelled by  the  direction  of  the  accused  from  a 
trading  boat  and  shot  without  excuse  or  cause 
and  without  informing  him  that  he  had  a  war- 
rant for  his  arrest,  while  he  was  begging  for 
his  life.  Angel  v.  Com.  14  Ky.  L.  Rep.  10,  18 
S.  W.  849. 

So,  where  officers  go  to  arrest  a  man  for  a 
debt,  and,  after  some  difference  as  to  terms,  he 
arms  himself  declaring  that  he  does  not  design 
to  hurt  them,  but  will  not  be  ill  used,  and  they 
afterwards  kill  him  with  their  swords,  It  is 
murder,  or  at  least  manslaughter,  on  their 
part,  where,  at  the  time  of  the  killing,  he  is 
some  distance  from  his  arms,  and  they  are  be- 
tween him  and  them,  and  they  have  no  ground 
to  feaj  any  harm  from  them,  and  he  is  entirely 
in  their  power.  Rex  v.  Reason,  1  Strange,  499. 
While  the  burden  of  proving  the  accusation 
on  a  charge  of  murder  rests  with  the  prosecu- 
tion, where  the  case  Is  one  of  an  officer  who 
uses  a  deadly  weapon  against  a  person  fleeing 
from  him  the  burden  of  justifying  its  use  rests 
with  him.  People  v.  McCarthy,  110  N.  Y.  309. 
18  N.  E.  128. 
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See  also  Reneau  v.  State,  2  Lea,  720,  31  Am. 
Rep.  626,  aupra,  VII.  a. 

d.  Appearance  ae  a  test  of  the  right  of  self- 
defense. 

The  danger  to  the  person  of  an  officer,  or  a 
peiBon  acting  as  such,  which  will  authorize  blm 
to  act  In  his  self-defense,  need  not  be  real,  but 
may  be  apparent  only.  Finney  v.  Com.  26  Ky. 
L.  Rep.  T85,  82  S.  W.  636 ;  CockrlU  v.  Com.  05 
Ky.  22.  23  S.  W.  659;  Dooiin  v.  Com.  95  Ky. 
29,  23  S.  W.  663. 

An  officer  under  prosecution  for  killing  a  per- 
son whom  he  attempted  to  arrest  for  an  offense 
committed  In  his  presence  is  entitled  to  have 
the  jury  apply  the  law  to  the  facts,  not  as  they 
appear  to  the  Jury,  but  as  they  reasonably  ap- 
peared to  him  at  the  time  of  the  killing.  State 
y.  Rose,  142  Mo.  418,  44  S.  W.  320. 

This  is  the  rule  of  Statb  v.  Phillips. 

And  a  police  officer  engaged  in  making  an 
arrest,  who  is  assaulted  by  the  person  sought 
to  be  arretted  in  a  way  that  leads  him  honest- 
ly to  bellere,  and  under  circumstances  which 
would  induce  a  like  belief  In  a  reasonable  man, 
that  he  Is  about  to  receive  great  bodily  harm 
or  lose  his  life.  Is  not  obliged  to  retreat  to  save 
his  life,  but  may  stand  his  ground  if  necessary, 
even  to  the  extent  of  taking  human  life.  Boy- 
kin  v.  People,  22  Colo.  496,  46  Pac.  419. 

And  where  a  person  is  called  upon  by  an  offi- 
cer to  assist  him  in  making  an  arrest  has 
grounds  to  belieye  as  a  reasonable  man,  and 
does  believe,  that  the  person  sought  to  be  ar- 
rested has  unlawfully  shot  at  or  mortally 
wounded  the  officer  in  resisting  arrest,  he  not 
only  has  the  right,  but  It  is  his  duty,  to  pursue 
and  arrest  such  persbn,  and  use  all  necessary 
means  of  effecting  his  arrest,  even  to  the  tak- 
ing of  life.  People  v.  Brooks,  181  Cal.  811,  68 
Pac.  464. 

So,  where  one  who  was  resisting  arrest  by 
a  constable  and  his  posse  was  shot  and  killed 
by  one  of  them,  and  on  a  prosecution  for  the 
.murder  the  defense  was  made  that  the  de- 
ceased was  seeking  to  ^  commit  a  felony  on  the 
constable,  or  at  least  that  the  person  doing  the 
shooting  acted  under  reasonable  fears  thereof, 
it  Is  not  necessary  to  show  that  the  killing  was 
actually  necessary  to  prevent  the  felony ;  it  is 
enough  that  the  circumstances  were  sufficient 
to  excite  the  fears  of  a  reasonable  man  that 
It  was  the  purpose  of  the  deceased  to  perpetrate 
a  felony,  and  that  he  acted  under  the  influence 
of  such  fears,  and  not  for  revenge.  Adams  v. 
State,  72  Ga.  85. 

And  where  an  officer  was  armed  and  pur- 
suing another  with  Intent  to  arrest  him  but 
without  intent  to  kill  him,  and  others  shouted, 
"Shoot  hfm,"  and  the  person  pursued  was  also 
armed,  the  circumstances  are  such  that  it  might 
be  that  the  pursued  thought  the  officer  intended 
to  shoot  him  unlawfully  to  stop  his  flight,  and 
the  pursuer  thought  the  pursued  intended  to 
shoot  him  to  prevent  the  arrest,  so  that  each 
»  would  be  mistaken  as  to  the  purpose  of  the 
other;  and  each  might  be  excusable,  on  the 
ground  of  self-defense,  for  shooting  at  the  other 
under  the  supposition  that  he  was  about  to  be 
shot  at.  Doolln  v.  Com.  95  Ky.  29,  23  S.  W. 
663. 

Refusal  to  Instruct  the  Jury,  in  a  prosecu- 
tion against  an  officer  for  killing  a  person  while 
attempting  to  arrest  him,  however,  that  It 
is  immaterial  whether  such  person  was  armed 
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or  not,  if  the  officer  believed  he  was  armed,  i» 
not  error  unless  the  circumstances  were  such 
as  reasonably  to  warrant  such  belief.  People 
V.  Adams,  85  Cal.  281,  24  Pac.  629. 

And  an  instruction.  In  a  prosecution  for 
homicide,  confining  the  right  of  the  accused  to- 
kill  the  deceased  to  the  existence  of  actual,  in- 
stead of  apparent,  danger  to  his  life  or  per- 
son at  the  hands  of  the  deceased,  and  ignoring 
his  right  to  act  In  defense  of  his  brother,  if 
the  latter  was  in  good  faith  aiding  him  in  mak- 
ing the  arrest  of  the  deceased,  though  er- 
roneous, is  not  reversible  error,  where  in  an- 
other instruction  the  Jury  were  correctly  ad- 
vised upon  what  state  of  facts  the  accused  might 
avail  himself  of  the  law  of  self-defense.  Havens 
V.  Com.  26  Ky.  L.  Rep.  706,  82  S,  W.  869. 

And  where,  in  a  prosecution  for  murder,  the 
defense  Is  set  up  that  accused  was  a  member  of 
the  posse  of  an  arresting  officer,  seeking  to  ar- 
rest the  deceased,  and  that  when  he  killed  de- 
ceased he  was  acting  under  the  fear  of  a  rea- 
sonable man  that  his  life  was  in  danger,  a 
charge  that  to  Justify  the  killing  such  fear  must 
have  been  that  of  a  reasonably  courageous  man,, 
and  not  that  of  a  coward, — the  fear  of  a  man 
who  wants  to  do  his  duty  and  is  trying  to  de 
it, — is  not  sufficient  cause  for  ordering  a  new 
trial.  I>aver  v.  State,  109  Ga.  485,  84  S.  BL 
1030. 

So,  where  a  person  attempts  to  use  a  plttolr 
and  It  is  taken  from  him,  and  afterwards  an 
officer,  in  seeking  to  arrest  him,  kills  him,  the 
failure  of  the  officer  to  search  him  when  he 
has  a  right  to  do  so  may  be  considered  by  the 
Jury  in  a  prosecution  for  the  killing  as  bear- 
ing upon  the  probability  of  his  statement  that 
he  had  not  been  informed  that  the  other's  pi»> 
tol  had  been  taken  from  him.  People  v.  Ad- 
ams, 85  Cal.  281.  24  Pac.  629. 

And  an  Instruction  in  such  case,  that  any 
person  making  an  arrest  may  take  from  the 
person  arrested  all  offensive  weapons  which  he 
may  have  about  his  person,  is  not  subject  t» 
the  objection  that  it  tended  to  produce  upon 
the  minds  of  the  Jury  the  belief  that  his  failure 
to  search  the  person  killed  for  arms  was  a 
neglect  of  duty,  which  would  give  rise  to  an 
Inference  of  guilt.    Ihid. 

Nor  is  the  fact  that  a  person  sought  to  be 
arrested,  who  was  shot  by  the  officer,  was  of 
bad  character,  admissible  in  evidence  In  a  prose- 
cution for  the  killing,  for  the  purpose  of  show- 
ing that  the  officer  was  justified  in  shooting  to- 
scare  and  stop  him  In  order  that  the  arrest 
might  be  made.  Com.  v.  Greer,  20  Pa.  Co.  Ct. 
535. 

In  Conraddy  ▼.  People,  6  Park.  Crim.  Rep. 
234,  however.  It  was  held  that,  to  justify  a 
homicide  In  arresting  a  felon,  there  must  be  an 
actual  necessity  for  such  homicide,  and  not 
merely  reasonable  grounds  to  suspect  that  it 
was  necessary. 

See  also  He  Neagle,  6  L.  R.  A.  78,  14  Sawy. 
232,  39  Fed.  833,  Affirmed  in  185  U.  S.  1,  34  L. 
ed.  55,  10  Sup.  Ct.  Rep.  658,  supra,  II.  b ;  Bow- 
man V.  Com.  96  Ky.  8,  27  S.  W.  870;  North 
Carolina  v.  Gosnell,  74  Fed.  784, — supra,  IX.  c. 

c.  yeccasity  a  question  for  the  jury. 

The  law  does  not  clothe  an  officer  with  au- 
thority to  judge  arbitrarily  of  the  necessity  of 
killing  a  prisoner  to  secure  him,  or  of  killing 
a  person  to  prevent  the  rescue  of  a  prisoner ;  he 
cannot  kill  unless  there  is  a  necessity  for  it^ 
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and  whether  there  is  such  a  necessity  is  a  qnes- 
tion  for  the  Jury  in  a  prosecution  for  the  kill- 
Ing.  State  y.  Bland.  97  N.  C.  438,  2  S.  E.  460 ; 
Williams  T.  State,  44  Ala.  41 ;  Jackson  v.  State, 
66  Miss.  89,  14  Am.  St.  Rep.  542,  5  So.  690; 
Conraddy  v.  People,  5  Park.  Crim.  Rep.  234; 
Lander  v.  Miles,  3  Or.  35. 

And  see  State  v.  Phillips. 

And  it  is  to  be  determined  upon  consideration 
of  all  the  circumstances  of  the  case,  a  reason- 
able doubt  as  to  whether  the  killing  was  not 
necessary  entitling  the  officer  to  an  acquittal. 
Jackson  v.  State,  66  Miss.  89,  14  Am.  St.  Rep. 
542,  5  So.  690. 

When  such  force  was  used  in  making  an 
arrest  that  death  was  caused,  there  is  no  pre- 
sumption of  law  that  the  officer  acted  in  good 
faith,  or  without  malice  or  excess  of  force ;  the 
jury  must  Judge  of  the  reasonableness  of  the 
force  used,  the  burden  resting  with  the  pris- 
oner to  show  matter  of  excuse  or  mitigation. 
State  V.  Rollins,  113  N.  C.  722,  18  S.  B.  394. 

And  a  record  in  a  prosecution  against  an  offi- 
cer for  killing  a  person  he  had  arrested,  show- 
ing that  the  prisoner  was  drunk  and  had  been 
disarmed,  and  that  the  officer  was  sober  and  a 
much  more  powerful  man  than  the  prisoner, 
and  had  an  assistant  with  him,  and  that  the 
prisoner  resisted  by  attempting  to  elude  the  offi- 
cer when  he  sought  to  push  him  into  the  cell, 
whereupon  the  officer  struck  and  killed  him, 
presents  a  case  where  the  question  Is  one  of  fact 
whether  or  not  the  death  of  the  prisoner  was 
caused  by  an  unnecessary  blow  by  the  officer 
In  compelling  obedience.  State  v.  Lane,  158 
Mo.  572,  59  S.   W.  967. 

It  is  proper,  however,  for  the  Judge,  in  a 
prosecution  against  an  officer  for  homicide  in 
making  an  arrest,  to  tell  the  jury  that  what 
would  be  excessive  force  In  an  indlyidual  in  an 
ordinary  encounter  might  not  be  so  in  an  offi- 
cer resisting  an  escape  or  rescue  of  a  prisoner ; 
though  the  omission  to  do  so  is  not  error  when 
the  Instruction  Is  not  asked  for.  State  y.  Rol- 
lins, 113  N.  C.  722,  18  S.  B.  394. 

And  in  State  ▼.  McNinch,  90  N.  C.  696,  it 
was  held  that  the  amount  of  force,  and  the  em- 
ployment of  the  usual  means  In  making  an  ar- 
rest and  detention  within  the  compass  of  the 
means  ordinarily  resorted  to  for  securing  one 
found  committing  a  criminal  act,  must  be  left 
to  the  discretion  and  Judgment  of  the  officer, 
when  he  is  engaged  in  discharging  a  public  and 
official  duty,  and  is  actuated  by  no  Hi  will ; 
but  the  case  was  one  of  assault,  and  not  of  homi- 
cide. 

See  also  State  v.  Garrett,  60  N.  C.  (1  Wlnst. 
L.)    144,  84  Am.  Dec.  359,  9upra,  V.  b. 

X.  Effect  of  question  of  legality  or  propriety  of 

officer's  action. 

a.  General  rule  as  io  illegal  action. 

A  peace  officer  who  attempts  illegally  to  make 
an  arrest,  and  in  doing  so  invades  the  right  of 
liberty  of  the  person  sought  to  be  arrested,  can- 
not plead  self-defense  In  Justification  of  the 
killing  of  such  person,  where  the  necessity  grows 
out  of  resistance  to  such  arrest.  Roberson  v. 
State,  53  Ark.  516,  14  S.  W.  902. 

Where  one  engaged  in  an  attempt  to  make  an 
unlawful  arrest,'  and  on  account  of  such  ar- 
rest is  placed  In  a  situation  rendering  it  nec- 
essary for  him  to  defend  himself  against  an  at- 
tack made  upon  him,  superinduced  by  his  wrong, 
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the  law  Justly  limits  his  right  of  self-defense, 
and  regulates  it  according  to  the  magnitude  of 
that  wrong.  Carter  v.  State,  80  Tex.  App.  553, 
28  Am.   St.  Rep.  944,  17  S.  W.   1102. 

Rules  as  to  good  faith  and  want  of  malice 
apply  to  the  question  as  to  the  extent  of  force 
necessary  for  an  officer  to  use  In  order  to  pre- 
vent a  rescue  and  escape  where  the  arrest  is 
legal ;  they  do  not  validate  an  illegal  arrest. 
State  V.  Rollins,  113  N.  C.  722,  18  S.  B.  394. 

And  one  who  kills  another,  or  a  person  mis- 
taken for  such  other,  in  an  attempt  Illegally  to 
arrest  him,  is  guilty  of  a  homicide  which  can- 
not be  of  a  less  degree  than  manslaughter, 
though  he  acts  upon  a  reasonable  apprehension 
of  danger:  the  slayer  in  such  case  standing  In 
the  attitude  of  a  trespasser,  or  one  who  pro- 
vokes a  difficulty,  or  furnishes  an  occasion  there- 
for. Peter  v.  State,  23  Tex.  App.  684,  6  S.  W. 
228. 

And  where  a  police  officer,  without  warrant, 
arrested  a  man  who  was  guilty  of  no  offenie, 
and  in  preventing  an  escape  killed  falm,  he  Is  at 
least  guilty  of  involuntary  manslaughter  in  the 
commission  of  an  unlawful  act.  O'Connor  v. 
State,  64  Ga.  125,  37  Am^  Rep.  58. 

So,  if  the  wrongful  acts  and  conduct  of  a 
person  brought  on  a  difficulty  in  which  he 
killed  another,  he  cannot  take  shelter  behind 
his  character  as  an  officer,  and  claim  that  be 
was  acting  In  his  official  character  in  seeking 
to  preserve  the  peace  when  he  did  the  deed, 
or  that  he  killed  the  person  in  attempting  to  ar- 
rest him  for  a  breach  of  the  peace,  as  a  defense 
for  the  killing.  Johnson  v.  State,  58  Ark.  57, 
23  S.  W.  7. 

And  that,  when  a  warrant  of  arrest  was  given 
to  an  officer  It  was  read  and  explained  to  him, 
and  that  he  was  informed  what  to  do  under  it, 
are  inadmissible  in  evidence  in  a  prosecution 
against  him  for  killing  the  person  sought  to  be 
arrested  under  it.  Jackson  v.  State,  66  Miss. 
89,  14  Am.  81.  Rep.  542,  5  So.  690. 

Though  the  act  of  an  officer  seeking  to  make 
an  arrest  was  illegal,  and  though  death  result- 
ed, however.  It  is  not  necessarily  murder ;  and 
if  the  intention  was,  not  to  tak».  life,  or  ma- 
liciously inflict  great  bodily  harm,  but  simply 
to  malm  the  prisoner  and  thus  capture  him,  it 
would  be  manslaughter,  and  not  murder.  Com. 
V.  Max,  8  Phila.  422. 

And  a  request  to  charge,  in  a  prosecution 
against  an  officer  for  homicide  In  making  an  ar- 
rest for  an  alleged  felony,  that,  if  the  Jury  had 
asiy  doubt  about  the  lawfulness  of  the  means 
adopted  by  the  defendant  to  arrest  the  deceased 
they  should  acquit,  Is  properly  refused  as  too 
indefinite.  People  v.  Matthews  (Cal.)  58  Pac. 
371. 

And  where  an  officer  had  good  reason  to  be- 
lieve that  he  had  authority  to  arrest  a  person 
for  the  violation  of  a  town  ordinance,  committed 
In  his  presence,  and  acted  in  good  faith  in  mak- 
ing such  arrest,  and  the  person  sought  to  be  ar- 
rested resisted,  he  had  the  right  to  apply  force 
to  accomplish  it,  and,  if  necessary,  to  kill  such 
person  to  save  his  own  life  or  person  from 
great  bodily  harm ;  and  such  a  killing  is  Justi- 
fiable where  he  used  no  more  force  than  was 
reasonably  necessary  to  then  and  there  accom- 
plish the  arrest,  though  the  person  killed  was 
not  guilty  of  either  felony  or  misdemeanor,  for 
the  reason  that  there  was,  in  fact,  no  ordinance 
prohibiting  the  act  which  he  engaged  in ;  and 
in  such  case  an  instruction  tending  to  neutralize 
the  effect  of  the  officer's  good  faith  as  a  justi- 
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flcatlon  should  not  be  given.    State  t.  Coleman 
<Mo.)   84  8.  W.  978. 

b.  Action  icithout  a  warrant. 

An  arrest  of,  or  attempt  to  arrest,  a  person 
without  a  warrant,  made  by  an  officer  for  a 
misdemeanor  not  committed  In  his  presence,  Is 
Illegal,  and  the  person's  resistance  to  such  ar- 
rest, or  his  escape  therefrom,  constitutes  no  Jus- 
tification for  the  taking  of  his  life ;  and,  where 
the  officer  kills  such  person  In  an  effort  to 
overcome  his  resistance  or  recapture  him,  he 
is  guilty  of  either  murder  or  manslaughter  ac- 
cording to  the  facts  and  circumstances  of  the 
case.  State  v.  Dletz,  59  Kan.  576,  53  Pac. 
870. 

And  an  officer  who,  on  the  plea,  that  he  had 
heard  that  a  colored  man  had  threatened  to  kill 
a  negro  girl,  and  that  he  was  in  town  for  the 
purpose  of  carrying  out  his  threat,  watched 
near  the  house  of  the  colored  girl,  and  during  a 
dark  night  shot  and. killed  a  white  man,  claim- 
ing to  have  mistaken  him  for  such  colored  man, 
is  guilty  of  murder  if  he  intended  to  use  the 
occasion  as  a  pretext  on  which  to  kill  the 
colored  man ;  but,  if  he  only  intended  to  arrest 
the  colored  man,  and  was  making  the  attempt 
illegally  without  a  warrant,  the  offense  might 
be  of  no  higher  grade  than  manslaughter,  and  a 
charge  on  manslaughter  is  called  for  in  a  prose- 
cution therefor.  Carter  v.  State,  30  Tex.  App. 
551,  28  Am.  St.  Rep.  944,  17  S.  W.  1102. 

And  an  ordinance  against  persons  being  on 
the  street  after  10  o'clock  p.  m.  without  rea- 
sonable excuse  is  not  admissible  in  evidence  in 
a  prosecution  against  a  marshal  for  killing  a 
person  in  an  attempt  to  arrest  him,  where  the 
arrest  was  made  for  disorderly  conduct,  and  no 
claim  was  made  that  the  officer  was  under- 
taking to  enforce  the  ordinance.  Davis  v.  Com. 
25  Ky.  L.  Uep.  1426,  77  S.  W.  1101. 

So,  N.  C.  Code,  S  1125,  making  It  imperative 
upon  a  person  summoned  by  a  proper  officer 
to  aid  in  the  restoration  or  preservation  of  the 
public  peace  and  prevent  a  breach  of  it  applies 
only  to  present  breaches  of  the  public  peace, 
and  does  not  warrant  an  arrest  by  a  private  per- 
son after  the  offense  has  been  committed  and 
the  offenders  have  dispersed  and  gone  away; 
and  when  such  an  arrest  is  attempted,  and  the 
person  sought  to  be  arrested  resists,  as  is  his 
right  and  the  other  slays  him,  he  is  guilty,  at 
least,  of  manslaughter.  State  v.  Campbell,  107 
N.  C.  948,  12  S.  E.  441. 

An  officer  may  arrest  without  warrant  for 
wife  beating,  however,  if  he  arrives  at  the 
scene  during  the  progress  or  immediately  after 
the  beating,  being  attracted  thereto  by  the 
noise  of  the  disturbance  or  the  outcry  of  the 
woman,  and  in  such  case  is  entitled  to  use 
such  force  as  Is  necessary  to  overcome  resist- 
ance. Ramsey  v.  State,  92  6a.  53,  17  S.  B. 
613. 

And  a  peace  officer  has  the  right,  without  a 
warrant,  to  arrest  any  person  in  the  night  when 
he  has  reasonable  ground  to  believe  that  such 
person  has  committed  a  felony ;  and  an  instruc- 
tion to  that  effect  is  correct  in  a  prosecution 
against  him  for  killing  an  alleged  felon  in  an 
attempt  to  arrest  him.  People  v.  Kllvlngton, 
104  Cal.  86,  43  Am.  St.  Rep.  73,  37  Pac.  799. 

And  the  rule  protecting  a  person  killing  a 
felon,  or  a  person  who  had  given  a  dangerous 
wound  in  an  attempt  to  arrest  him  when  fleeing 
from  Justice,  is  not  confined  to  those  who  were 
present  so  as  to  have  ocular  proof  of  the  fact 
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of  the  commission  of  the  felony,  or  to  those 
who  first  had  knowledge  of  it,  but  extends  to 
all  who  Joined  or  aided  in  the  pursuit.  Carr  v. 
State,  43  Ark.  99. 

And,  within  this  rule,  a  quarrel  and  fight  be- 
tween two  persons  are  admissible  in  evidence, 
in  a  prosecution  against  an  officer  who  killed 
one  of  them  while  seeking  to  arrest  him,  aa 
bearing  upon  the  question  whether  or  not  he 
had  committed  a  felony,  and  whether  the  offi- 
cer had  a  right  to  arrest  him  without  a  war- 
rant, and  kill  him  if  necessary  to  effect  his  ar- 
rest. People  V.  Adams,  85  Cal.  231,  24  Pac. 
629. 

And,  upon  the  trial  of  an  action  against  a 
peace  officer  for  shooting  one  fleeing  after  hav- 
ing a  scuffle  with  a  man  who  had  insulted  his 
wife  and  sister,  evidence  as  to  the  insult  and 
the  complaint  of  the  wife  to  the  husband  is  ad- 
missible and  pare  of  the  res  gesUg,  where  the 
shooting  and  the  scuffle  all  occurred  within  a 
short  space  of  time.  Petrle  v.  Cartwrlght,  114 
Ky.  103,  59  L.  R.  A.  720,  70  S.  W.  297. 

So,  if  a  police  officer  sees  a  person  running  at 
night  pursued  by  another  crying,  "Stop,  thief," 
and  he  refuses  to  stop  on  being  ordered  by  the 
policeman  to  do  so,  the  policeman  has  rea- 
sonable cause  to  believe  that  the  person  thus 
fleeing  has  committed  a  felony,  so  as  to  Justify 
him  in  shooting  over  his  head  for  the  purpose 
of  frightening  him  and  causing  him  to  stop  and 
permit  the  officer  to  arrest  him;  so  that,  in 
case  he  accidentally  kills  him  in  thus  shooting, 
he  will  be  relieved  from  liability  therefor.  Peo- 
ple V.  Kllvlngton,  104  Cal.  86,  43  Am.  St.  Rep. 
73.  37  Pac.   799. 

And  in  such  case  evidence  that  the  pursuer 
and  the  pursued  had  had  a  quarrel  a  short  time 
previously,  and  that  the  pursuer  had  threatened 
the  pursued.  Is  inadmissible.  In  a  prosecution 
against  the  officer  for  the  homicide,  to  support 
the  theory  of  the*  prosecution  that  contused 
wounds  upon  the  face  of  the  deceased  had  been 
indicted  by  his  pursuer,  and  that  deceased  was 
fleeing  from  him,  and  not  as  a  criminal,  when 
shot.  People  v.  Kllvlngton  (Cal.)  36  Pac.  13. 

And  evidence  that  the  person  shot  went  to 
the  place  where  he  was  shot  on  lawful  business 
is  irrelevant,  where  the  officer  who  killed  him 
knew  nothing  of  the  matter,  and  did  not  recog- 
nize the  deceased  at  the  time  of  the  shooting. 
People  V.  Kllvlngton,  104  Cal.  86,  43  Am.  St. 
Rep.  73,  37  Pac.  799. 

And  evidence  that  two  men  who  had  a  quar> 
rel  and  fight  made  up  their  differences  and  be- 
came reconciled  before  an  officer  attempted  to 
arrest  one  of  them  for  an  alleged  felony.  Is 
Immaterial,  and  inadmissible  in  a  prosecution 
against  the  officer  for  killing  the  person  sought 
to  be  arrested  in  effecting  the  arrest,  since  the 
only  use  that  could  be  made  of  It  would  be  to 
show  that  no  arrest  was  necessary.  People  v. 
Adams,  85  Cal.  231,  24  Pac.  629. 

The  fact  that  a  party  arrested,  or  sought  to 
be  arrested,  without  a  warrant,  however,  may 
have  been  shown  to  have  been  Justly  suspected 
of  a  felony,  will  not  Justify  a  homicide  on  the 
part  of  the  officer  seeking  to  make  the  arrest 
if  he  had  no  warrant,  unless  he  brings  himself 
within  some  of  the  rules  authorizing  such  ar- 
rests without  a  warrant.  Carter  v.  State,  SO 
Tex.  App.  551,  28  Am.  St.  Rep.  944,  17  S.  Vl. 
1102. 

To  warrant  an  arrest  without  a  warrant*  ao 
that  It  would  not  be  deemed  wrongful  In  a 
prosecution  for  a  homicide  committed  in  mak- 
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ing  the  arrest,  there  must  be  such  a  state  of 
facts  as  would  lead  a  man  of  ordinary  care  and 
prudence  to  believe,  or  entertain  a  strong  sus- 
picion, that  the  person  sought  to  be  arrest- 
ed had  been  guilty  of  a  felony.  People  v.  Kll- 
Tington,  104  Cal.  86,  43  Am.  St.  Rep.  73,  87  Pac. 
799, 

And  It  has  been  held  that,  where  no  process 
has  been  issued  for  the  commission  of  a  felony, 
a  homicide  in  making  an  arrest  therefor  can 
only  be  Justiiied,  even  by  an  officer,  by  show- 
ing the  actual  commission  of  a  felony,  and 
that  there  was  a  positive  necessity  to  take  the 
life  of  the  felon  in, order  to  arrest  or  detain 
him ;  it  is  not  sufficient  merely  to  show  a  belief 
or  apprehension  upon  the  part  of  the  person 
seeking  to  make  the  arrest  that  a  felony  had 
been  committed.  Conraddy  v.  People,  6  Park. 
Crim.  Rep.  234. 

Nor  does  the  mere  fact  that  a  person  ran 
upon  a  public  street  in  the  night  when  pursued 
by  a  stranger,  and  failed  to  obey  a  command  of 
the  stranger  to  stop,  oCter  any  Justification  to 
the  stranger,  who  was  an  officer  in  citizen's 
clothes,  in  shooting  at  him,  though  burglaries 
had  recently  been  committed  in  the  neighbor- 
hood, and  the  officer  was  searching  for  the  of- 
fender. People  V.  McCarthy,  47  Hun,  491,  Af- 
firmed in  110  N.  Y.  309,  18  N.  B.  128. 

And  a  conspiracy  for  the  escape  from  a 
chain  gang  of  a  person  under  sentence  for  a 
misdemeanor  is  not  a  felony,  under  a  statute 
defining  it  to  be  an  oCtense  for  which  the  of- 
fender, on  conviction,  shall  be  liable  to  be 
punished  by  death  or  imprisonment  in  the  peni- 
tentiary ;  and  self-defense  cannot  be  Interpoded 
as  a  Justification  for  the  killing  by  a  private 
person  in  an  effort  to  arrest  the  conspirator. 
State  V.  Whittle,  59  S.  C.  297,  37  S.  B.  923. 

And  if  a  convict  took  a  gun  from  a  guard 
forcibly  for  the  puri>ose  of  making  safe  his  es- 
cape, but  not  feloniously  with  Intent  to  appro- 
priate the  same  to  his  own  use,  the  oCtense  is 
not  robbery,  and  not  a  felony  in  which  a  killing 
by  a  private  person  in  an  efPort  to  arrest  the 
culprit  could  be  Justified  on  the  ground  of  self- 
defense.     Ibid. 

And  having  a  stolen  horse  in  one*s  posses- 
sion, and  taking  it  through  a  county  when  it 
was  stolen  in  another  county,  are  not  a  felony 
in  the  former  county,  within  the  meaning  of 
Tex.  Rev.  Code,  Crim.  Proc.  art  226,  providing 
that  a  peace  officer,  or  any  other  person,  may, 
without  warrant,  arrest  any  offender  when  the 
offense  is  committed  in  his  presence,  or  within 
his  view,  if  the  offense  is  one  classed  as  a 
felony,  or  as  an  offense  against  the  public  peace ; 
and  evidence  of  such  theft  and  taking  through 
the  county  is  not  admissible  in  behalf  of  the 
defense  in  a  prosecution  against  one  who  killed 
the  thief  In  an  attempt  to  arrest  him  in  the 
latter  county  for  the  theft.  Lacy  v.  State,  7 
Tex.  A  pp.  408. 

Private  persons  may  forcibly  interfere  to 
suppress  a  riot  or  resist  rioters,  however,  al- 
though a  riot  is  not  necessarily  a  felony  in  it- 
self, and.  If  they  cannot  otherwise  suppress  it 
or  defend  themselves  from  the  rioters,  they  may 
Justify  a  homicide  in  killing  them,  since  it 
is  their  right  and  duty  to  aid  in  preserving  the 
peace.     Pond  v.  People,   8  Mich.   150. 

And  all  that  Is  required  of  a  deputy  sheriff 
and  persons  summoned  to  assist  him  in  case 
of  an  alleged  illegal  assemblage  is  that  he  shall 
in  good  faith  believe,  and  have  reasonable 
ground  to  believe,  that  the  persons  assembled 
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have  banded  themselves  together  and  gone  forth 
armed  for  the  purpose  of  alarming,  injuring, 
or  intimidating  any  person  or  x)ersons ;  in  which 
case  they  have  a  lawful  right  to  disperse  and 
arrest  such  persons  without  a  warrant,  and 
use  such  force  as  Is  reasonably  necessary  to 
effect  the  purpose ;  and,  if  the  others  resist 
the  arrest,  it  is  lawful,  if  necessary  to  make 
such  arrest,  to  shoot  the  persons  so  resisting. 
Llndle  v.  Com.  Ill  Ky.  866,  64  S.  W.  986. 

And  declarations  made  by  members  of  a  mine- 
workers'  association  as  to  plans  and  purposes 
of  the  organization  with  reference  to  closing 
up  certain  mines,  and  declarations  made  by  them 
to  certain  nonunion  miners  that,  if  they  did 
not  cease  work  peaceably  they  would  be  forced 
to  do  so,  are  admissible  in  evidence  on  behalf  of 
the  defense,  in  a  prosecution  against  deputy 
sheriffs,  who  killed  members  of  the  mine-work- 
ers' association  in  an  attempt  to  break  up  an 
alleged  illegal  assemblage  of  striking  miners  as- 
sembled for  the  supposed  purpose  of  closing 
such  mines.     /Mrf. 

And  so  is  the  fact  that  certain  leaders  of  a 
mine-workers*  association  were  armed  when 
coming  from  the  scene  of  the  conflict.    IMd. 

And  a  contract  between  union  miners  and 
mine  operators  in  neighboring  counties,  which 
furnished  a  motive  upon  the  part  of  the  miners 
for  closing  certain  mines,  is  also  admissible. 
Ibid, 

And  in  such  case  questions  as  to  the  relative 
rights  of  united  mine  workers  to  assemble  and 
march  in  a  peaceable  manner,  and  of  the  right 
of  the  operators  of  the  mines  to  protect  their 
property  from  violence  and  invasion,  should  not 
be  submitted  to  the  Jury.    Ibid. 

In  determining  the  question  of  the  existence 
of  probable  cause  to  warrant  an  officer  in  mak- 
ing an  arrest,  the  facts  and  circumstances  pre- 
sented to  him  at  the  time  he  was  required  to 
act  are  only  to  be  taken  into  account.  People 
V.  Kilvington,  104  Cal.  86,  43  Am.  St.  Rep.  73, 
37  Pac.  799. 

And  it  Is  not  the  province  of  the  Jury  to  de- 
cide whether  the  facts  and  circumstances  were 
sufflcitrnt  to  constitute  probable  cause  to  be- 
lieve that  a  felony  had  been  committed  so  as 
to  warrant  the  arrest;  the  question  of  the 
probable  cause  or  reasonable  ground  for  suspi- 
cion is  one  of  law,  unless  the  evidence  out  of 
which  it  arises  is  conflicting,  in  which  event  it 
is  the  duty  of  the  court  to  instruct  the  Jury 
what  facts,  if  established,  will  constitute  prob- 
able cause,  submitting  to  them  only  the  ques- 
tion as  to  the  existence  of  such  facts.    Ibid. 

See  also  O'Connor  v.  State,  64  Ga.  125,  37 
Am.  Rep.  58,  supra,  X.  a. 

c.  Aotion  outside  of  territorial  juriediotion. 

The  fact  that  a  person  had  been  deputized  by 
a  sheriff  to  arrest  another  does  not  authorize 
him  to  do  so  outside  of  the  sheriff's  county,  so 
that  such  an  arrest  could  be  regarded  as  an  offi- 
cial act  in  a  prosecution  against  him  for  kill- 
ing the  person  arrested  or  sought  to  be  arrest- 
ed.    York  V.   Com.  82  Ky.  360. 

And  a  copy  of  an  indictment  and  bendi  war- 
rant against  a  person,  with  indorsements  there- 
on, arc  not  admissible  against  a  person  depu- 
tized by  the  sheriff  to  make  an  arrest  under 
such  warrant,  who  killed  the  person  sought  to 
be  arrested  for  the  homicide,  where  the  arrest 
was  not  in  the  sheriff's  county.    Ibid. 

So,  a  warrant  issued  by  a  Justice  of  the  peace 
in  one  state,  authorizing  the  arrest  of  a  per- 
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son  upon  a  charge  of  larceny,  gives  no  author- 
ity to  arrest  such  person  in  another  state,  and 
an  attempt  to  arrest  such  a  person  thereunder 
in  the  latter  state  is  unauthorized  and  Illegal ; 
and,  where  several  persons  armed  themselves, 
and  went  in  search  of  the  party  sought  to  be 
arrested,  and  found  him  In  the  latter  state,  and 
presented  their  loaded  guns  at  him  ready  to 
fire,  and  the  gun  of  one  of  them  was  accident- 
ally discharged,  killing  him,  they  are  guilty  of 
murder  in  the  second  degree.  Tarvers  v.  State, 
90  Tenn.  485.  16  S.  W.  1041. 

An  instruction  that  a  deceased  person  wae 
liable  to  arrest  by  a  private  person,  without  a 
warrant,  for  such  crimes  committed  in  another 
state  as  were  punishable  in  that  state  by  im- 
prisonment in  the  state  prison  for  one  year  or 
more,  which  would  include  robbery,  grand  lar- 
ceny, and  assault  with  Intent  to  murder  with 
a  deadly  weapon,  is  proper,  however,  In  a 
prosecution  for  the  killing  of  a  person  sought 
to  be  arrested,  in  which  the  defense  was  self- 
defense.  In  a  lawful  attempt  to  arrest  him  as  a 
fugitive  from  such  other  state  for  crime,  where 
the  statutes  of  the  state  so  provided.  State  v. 
Whittle,  50  S.  C.  297,  37  8.  B.  923. 

.\nd  refusal  to  Instruct,  in  a  prosecution 
against  an  officer  for  killing  a  person  sought  to 
be  arrested,  that  the  officer  had  the  right  to  ex 
erctse  the  duties  of  his  office  outside  the  cor- 
porate limits  of  his  city,  if  erroneous,  is  cured 
by  an  Instruction  that  he  had  a  right  to  arrest 
anyone  who  was  creating  a  disturbance,  that 
being  the  act  for  which  the  arrest  was  sought 
to  be  made.  State  v.  Weston,  98  Iowa,  125, 
67  N.   W.  84. 

d.  Ncf/ligcnt  action. 

An  officer  seeking  to  make  an  arrest  may  be 
guilty  of  a  negligent  homicide,  as  well  as 
may  any  other  person  ;  and  the  question,  in  a 
prosecution  against  an  officer  for  shooting  a 
man  whom  he  saw  another  pursuing,  claiming 
to  have  Intended  to  shoot  over  his  head  merely 
for  the  purpose  of  stopping  his  flight,  Is  wheth- 
er, under  the  circumstances  as  they  appeared 
to  him,  he  acted  recklessly  and  with  criminal 
negligence ;  and  testimony  as  to  the  reason  why 
the  person  killed  was  at  the  place  where  he 
was  killed  is  Improperly  admitted.  People  v. 
Kllvington  (Cal.)  36  Pac.  13. 

In  such  case  the  question  whether  or  not 
his  act  was  one  of  criminal  negligence  Is  one 
of  fact,  the  determination  of  which  must  be 
left  to  the  sound  Judgment  and  discretion  of 
the  jury  in  a  prosecution  for  the  killing,  and. 
in  the  decision  of  it,  the  defendant  is  entitled 
to  the  benefit  of  any  reasonable  doubt  arising 
upon  the  evidence.  People  v.  Kllvington,  104 
Cal.  86,  43  Am.  St.  Rep.  73,  37  Pac.  799. 

To  constitute,  in  law,  a  crime,  there  must 
exist  a  union  or  joint  operation  of  act  and  in- 
tent, or  criminal  negligence ;  and,  where  an 
officer  shot  a  person  being  pursued  by  another. 
Intending  to  shoot  over  his  head,  an  instruction 
that  an  act  and  evil  Intent  must  combine  to 
constitute,  in  law,  a  crime,  is  properly  refused, 
as  it  entirely  eliminates  the  Important  factor 
of  criminal  negligence.  People  v.  Kllvington 
(Cal.)   36  Pac.  13. 

So,  the  question  whether  the  defendant  was 
cool  and  clear  headed  or  otherwise,  and  whether 
he  had  been  drinking  intoxicating  drink,  is  ad- 
qiissible  in  evidence,  either  in  chief  or  In  re- 
buttal, in  a  prosecution  for  homicide,  on  the 
ground  that  the  killing  was  done  by  a  peace 
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officer  in  order  to  make  an  arrest.    Stephens  ▼. 
Com.  20  Ky.  L.  Rep.  544,  47  S.  W.  229. 

One  who  discharges  his  gun  at  a  fieeing  felon 
in  a  careful  and  heedful  manner,  however,  not 
for  the  purpose  of  killing  him,  but  slightly  to 
injure  him  and  prevent  his  filght,  where  he 
cannot  otherwise  stop  him,  is  justified  in  his 
act,  though  death  results,  where  it  is  due  to 
the  fact  that  the  felon  suddenly  and  unexpect- 
edly changes  his  position,  so  that  the  wound  is 
delivered  in  a  place  not  intended.  Com.  v. 
Long,  17  Pa.  Super.  Ct.  641 ;  People  v.  Mat- 
thews (Cal.)  58  Pac.  371. 

e.  Malicioua  action. 

Here,  as  elsewhere,  premeditated  killing,  or 
killing  with  malice  aforethought,  is  murder; 
and  the  fact  that  the  person  doing  It  is  an  offi- 
cer, or  that  he  does  it  in  maldng  or  attempting 
an  arrest,  is  of  no  effect. 

Thus,  the  fact  that  a  person  had  committed 
a  felony  would  not  Justify  an  officer  in  shooting 
at  him  with  intent  to  do  him  grievous  bodily 
harm  in  an  attempt  to  arrest  him,  where  he  did 
not  know  of  the  felony  at  the  time  he  fired. 
Reg.  V.  Dadson,  4  Cox,  C.  C.  358,  2  Den.  C.  C. 
35,  14  Jur.  1051,  3  Car.  &  K.  148,  20,  L.  J.  Mag. 
Cas.  N.  S.  57. 

And  the  rule  is  the  same  when  the  killing 
was  with  malice  and  premeditation,  though  the 
officer  supposed,  whether  mistakenly  or  other- 
wise, that  he  had  authority  to  arrest.  State  v. 
Coleman  (Mo.)  84  S.  W.  978. 

And  the  killing  of  a  person  unnecessarily, 
wantonly,  and  wilfully,  by  a  peace  officer  or  any 
of  his  posse,  is  not  Justified  by  the  fact  that  the 
person  killed  was  engaged  in  the  habitual  viola- 
tion of  the  revenue  laws  of  the  United  States. 
Georgia  v.  O'Grady,  3  Woods,  496,  Fed.  Cas. 
No.  5,352. 

So,  officers  who  killed  members  of  an  alleged 
riotous  and  unlawful  assemblage  in  an  attempt 
to  arrest  them  cannot  rely  upon  the  protection 
with  wtiich  the  law  clothes  them,  and  be  excused 
on  the  ground  of  self-defense,  where  they  did 
not  in  good  faith  believe,  and  have  reasonable 
jcrrounds  to  believe,  that  the  persons  assembled 
were  then  going  forth  for  the  purpose  of  alarm- 
ing, intimidating,  disturbing,  or  injuring  any 
person  or  persons,  and  where  they  were  not 
acting  in  good  faith  in  what  appeared  to  them 
to  be  the  discharge  of  their  official  duty.  Lindle 
V.  Com.  Ill  Ky.  806,  64  S.  W.  986. 

And  evidence  in  a  prosecution  for  homicide 
that,  after  a  police  officer  had  emptied  his  re- 
volver at  a  person  he  was  seeking  to  arrest,  he 
called  to  a  bystander,  saying,  "Help  me,"  and. 
"Shoot  him,"  who  immediately  began  firing  at 
the  person  sought  to  be  arrested,  who  retreated, 
the  other  following  him  and  emptying  his  pistol. 
after  which  he  got  another  and  continued  to 
pursue  and  fire  at  him,  voluntarily  killing  him. 
amply  warrants  the  jury,  in  a  prosecution  for 
the  killing,  in  finding  that  he  was  actuated  by 
a  murderous  design  to  kill.  People  v.  Brooks, 
131  Cal.  311,  63  Pac.  464. 

So,  evidence  of  an  unprovoked  assault  with 
a  deadly  weapon,  and  an  attempt  to  use  it  upon 
the  person  attacked,  and  that  it  was  without 
Justification,  and  done  in  aid  of  another  In 
carrying  out  a  purpose  to  kill,  is  sufficient  to  go 
to  the  Jury  in  a  prosecution  for  the  subsequent 
killing,  though  the  blow  causing  death  was  in- 
flicted by  another,  and  warrants  a  verdict  of 
guilty  of  manslaughter,  as  against  a  claim  tbat 
It  was  done  in  a  lawful  manner  in  attempting: 
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to  arreet  the  deceased  for  disturbing  the  peace. 
Havens  v.  Com.  26  Ky.  L.  Rep.  369,  82  S.  W. 
369. 

And  evidence  that  an  officer  had  used  harsh 
terms  aboat  a  person  whom  he  had  tdlled  in  an 
•effort  to  arrest  him,  and  that  he  had  stated  that 
he  would  not  mind  killing  him,  is  for  the  Jury 
to  consider  in  a  prosecution  against  him  for 
the  killing,  on  the  question  whether  or  not  such 
person  showed  deliberate  purpose  to  kill.  North 
Carolina  v.  Gosnell,  74  Fed.  734. 

And  evidence  that  officers  charged  with  kill- 
ing certain  members  of  a  mine-workers'  associa- 
tion had  been  employed  as  guards  by  certain 
KK)al  companies  previous  to  their  appointment 
as  deputy  sheriffs  Is  admissible  In  a  prosecution 
for  the  homicide  committed  while  they  were  em- 
ployed in  an  attempt  to  break  up  an  alleged 
Illegal  assemblage  of  striking  miners  assembled 
for  the  supposed  purpose  of  closing  certain 
mines.  Lindle  v.  Com.  Ill  Ky.  866,  64  S.  W. 
^86. 

So,  a  statement  by  the  defendant  in  a  prose- 
-cution  for  killing  to  prevent  an  escape  that  he 
had  killed  or  shot  Ave  men  while  guarding  con- 
victs Is  sufficient  to  warrant  a  refusal  to  charge 
that  there  was  no  evidence  that  he  had  ever 
shed  any  other  man's  blood,  notwithstanding 
the  fact  that  such  statement  might  have  been 
excluded  as  irrelevant  testimony  had  objection 
1)een  made  to  it.  Handley  v.  State,  96  Ala.  48, 
38  Am.  St.  Uep.  81,  11  So.  322. 

And  where  several  persons  acting  under  an 
unauthorized  and  illegal  warrant  armed  them- 
selves with  shotguns  and  went  In  search  of  an- 
•other,  apparently  to  arrest  him  under  such  war- 
rant, but  making  threats  upon  the  way  to  kill 
htm,  and,  upon  overtaking  him,  pointed  their 
loaded  guns  at  him,  and  one  of  them  shot  and 
killed  him,  claiming  that  the  gun  was  dis- 
charged accidentally,  an  instruction  In  a  prose- 
cution for  such  killing  that  such  act  would  be 
fliurder  in  the  second  degree,  if  erroneous  as  to 
the  degree  of  the  crime,  is  without  prejudice, 
where  the  jury  returned  a  verdict  of  murder  in 
the  first  degree,  which  required  that  they  should 
be  satisfied  beyond  a  reasonable  doubt  that  the 
'ktllmg  had  been  premeditated.  Tar  vers  v.  State, 
«0  Tenn.  4S5,  16  S.  W.  1041. 

The  mere  fact  that  an  officer  having  a  war- 
rant for  the  arrest  of  a  person  went  out  with  a 
predetermination  to  kill  him,  however,  is  not 
jilone  sufllcient  to  render  him  guilty  of  murder 
in  the  first  degree,  the  evil  intention  and  the 
<leed  must  coexist,  and  the  intention  must  have 
prompted  the  deed.  Clements  v.  State,  50 
Ala.  117. 

So,  where  there  Is  an  affray  between  an  offi- 
cer and  a  person  sought  to  be  arrested  by  him, 
and  mutual  blows  are  exchanged,  and  the  officer 
kitis  the  other  while  in  a  heat  of  passion,  It  is 
manslaughter,  although  the  other  was  originally 
engaged  in  an  unlawful  act.  Forster's  Case, 
1  Lew'.n,  C.  C.  187. 

And  if  no  resistance  to  an  arrest  Is  inter- 
posed, or  if  resistance  is  discontinued,  it  is 
murder  or  manslaughter  to  slay  the  party  ar- 
rested, according  to  the  circumstances  of  the 
•case, — murder  if  the  officer  had  time  to  cool 
his  passions;  and  manslaughter  if  the  killing 
took  place  in  the  heat  of  excitement  or  passion. 
•Com.  V.  Max,  8  Phlla.  422. 

f.  Notice  of  character  and  purpose. 

It  .is  the  duty  of  an  officer  attempting  to  make 
an  arrest  to  make  known  his  purpose  and  the 
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capacity  In  which  he  acts.  If  they  are  not  al- 
ready known  to  the  person  sought  to  be  ar- 
rested, a  failure  to  perform  which  may  render 
him  the  aggressor,  or  the  apparent  aggressor, 
so  as  to  warrant  reslstairce  by  the  accused,  and 
so  as  to  deprive  the  officer  of  the  right  to  claim 
to  have  acted  In  self-defense  In  overcoming  the 
resistance,  though  so  forcible  as  to  put  him  In 
danger  of  the  loss  of  life  or  of  serious  bodily 
harm.  IMasters  v.  State,  1  Tex.  App.  673 ; 
State  V.  Rollins,  113  N.  C.  722,  18  S.  E.  894. 

And  in  such  case  the  person  making  the  ar- 
rest and  slaying  the  person  arrested  is  guilty 
of  murder,  unless  excessive  force  was  used  by 
those  restating.  In  which  case  he  would  be 
guilty  of  manslaughter.  State  v.  Rollins,  113 
N.  C.  722,  18  S.  E.  394. 

So,  to  Justify  the  killing  of  a  felon  by  a 
private  person  for  the  purpose  of  arresting  him, 
the  slayer  must  show,  not  only  that  a  felony 
was  actually  committed,  but  also  that  he 
avowed  his  object,  and  that  the  felon  refused 
to  submit.  State  v.  Roane,  13  N.  C.  (2  Dev. 
L.)  58. 

But  if  the  purpose  and  capacity  of  the  offi- 
cer are  known  to  the  person  sought  to  be  ar- 
rested when  the  arrest  is  attempted,  and  the 
arrest  Is  otherwise  legal,  submission  to  arrest 
Is  a  duty,  and  resistance  Is  unjustifiable,  and 
warrants  the  use  of  such  force  as  may  be  neces- 
sary  to  overcome  it.  Plasters  v.  State,  1  Tex. 
App.  673. 

And  an  attempt  to  arrest  a  person  found  vIO' 
lating  the  law  without  first  notifying  him  of 
the  charge  upon  which  the  attempted  arrest  is 
made  Is  not  unlawful,  so  as  to  be  no  Justifica- 
tion for  a  killing  in  effecting  the  arrest,  where 
both  the  official  character  of  the  person  making 
the  arrest,  and  the  charge  upon  which  it  was 
made,  are  known  to  the  party  arrested.  Wolf 
V.  State,  19  Ohio  St.  248. 

And  an  officer  known  to  be  such,  having  legal 
authority  to  arrest.  Is  not  bound  to  show  or  read 
the  warrant  before  arrest  Is  secured,  where  re- 
sistance Is  made.  North  Carolina  v.  Gosnell,  74 
Fed.  734  ;  United  States  v.  Rice,  1  Hughes,  560, 
Fed.  Cas.  No.  16,153. 

But  if  no  resistance  is  offered,  In  order  to 
warrant  the  use  of  such  force  as  may  be  neces- 
sary to  effect  the  arrest  the  officer  should  al- 
ways, upon  demand,  show  his  warrant  to  the 
party  to  be  arrested,  or  notify  him  of  the  sub- 
stance of  It.  United  States  v.  Rice,  1  Hughes, 
560,  Fed.  Cas.  No.  16,153. 

And  where  an  officer  plainly  announces  his 
purpose  to  make  an  arrest  for  a  breach  of  the 
peace  which  has  Just  taken  place  In  his  pres- 
ence or  hearing,  and  all  the  demonstrations  of 
force  which  follow  the  announcement  are  in 
line  with  that  purpose,  and  would  Indicate  to 
a  reasonable  man  no  Intention  at  variance  with 
It,  and  the  person  sought  to  be  arrested  ought 
to  know  that,  by  submitting,  he  can  instantly 
terminate  all  demonstration  of  force,  the  case 
is  not  one  In  which  such  person  can  have  rea- 
sonable ground  to  believe  a  felony  is  intended 
or  about  to  be  committed  upon  him,  so  as  to 
Justify  his  resistance.  Ramsey  v.  State,  92  Ga. 
53,  17  S.  E.  613. 

So,  while  a  person  who  Is  not  a  known  officer 
ought  to  show  his  warrant  and  read  It  If  re- 
quired, a  failure  to  do  so  will  not  make  him  a 
trespasser  ah  initio  so  as  to  deprive  him  of  the 
right  to  overcome  the  resistance  of  the  other  by 
such  force  as  may  be  necessary,  where  the  other 
has  notice  of  the  warrant,  and  is  fully  aware  of 
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Its  contents,  and  has  made  up  his  mind  to 
resist  its  execution  at  all  hazards.  State  v. 
Garrett,  60  N.  C.  (1  Winst.  L.)  144,  84  Am. 
Dec.  359. 

And  the  question  whether  a  fleeing  felon, 
who  was  about  to  reach  a  place  of  safety,  should 
have  been  notified  of  the  cause  of  arrest  by  a 
private  person  before  shooting,  is  one  of  fact 
for  the  jury  under  the  evidence.  Com.  v.  Long, 
17  Pa.  Super.  Ct.  641. 

g.  Further  auth4>rity. 

The  question  of  an  oflicer's  authority  to  act, 
and  of  the  propriety  of  his  methods,  and  as  to 
whether  or  not  they  confer  a  right  of  resistance 
upon  a  person  sought  to  be  arrested,  and  as  to 
their  effect  upon  a  resulting  homicide,  seems 
to  be  precisely  the  same  whether  the  oflicer 
killed  the  person  sought  to  be  arrested,  or  the 
person  sought  to  be  arrested  killed  the  ofBcer. 
Reference  Is  made  for  further  authority  on  this 
question,  therefore,  to  note  to  Keady  v.  People, 
66  L.  R.  A.  353,  on  the  subject  of  Homicide  in 
resisting  arrest  or  otfloial  action. 

XI.  Apiion  hy  deputy  or  assistant. 

A  principal  cannot  be  held  to  answer  crim- 
inally for  the  act  of  his  deputy,  unless  it  was 
done  with  his  consent  or  by  his  command ; 
and  where  a  deputy  Jailer  causes  the  death  of 
a  prisoner  by  confining  him  against  his  will, 
and  keeping  him  confined  in  an  unwholesome 
and  dangerous  room,  the  deputy,  and  not  the 
principal  Jailer,  is  criminally  responsible  for 
the  death.  Rex  v.  Huggins,  2  Ld.  Raym.  1574, 
2  Strange,  882. 

And  a  principal  cannot  delegate  to  his  agent 
the  authority  to  do  an  illegal  act;  and  au- 
thority, given  by  the  owner  of  a  slave,  to  kill 
the  slave  if  he  cannot  otherwise  be  taken,  is 
Illegal,  and  Imposes  no  obligation  of  perform- 
ance.   Morton  v.  Bradley,  30  Ala.  683. 

But  the  owner  of  a  slave,  who  authorizes  an 
agent  to  kill  him  if  he  cannot  otherwise  be 
taken,  cannot  relieve  himself  from  liability  for 
the  killing  of  the  slave  by  the  agent,  on  the 
theory  that  the  killing  was  the  act  of  the 
agent,  and  not  his  act.    Ibid. 

Though,  where  authority  is  given  by  the 
owner  of  a  slave  to  an  agent  to  kill  the  slave 
if  he  cannot  otherwise  be  taken,  and  the  agent 
delegates  such  authority  to  a  third  person,  and 
the  third  person  kills  the  slave,  he  Is  not  re- 
lieved from  liability  therefor,  on  the  theory  that 
the  owner  cannot  take  advantage  of  his  wrong ; 
since  the  delegation  to  the  agent  of  the  power 
to  kill  the-  slave  carries  with  it  no  authority  to 
employ  assistants  in  the  work  of  destruction, 
or  to  transfer  his  immunity  from  liability  to 
another.    Ihid. 

A  duly  summoned  assistant  of  an  officer,  how- 
ever, is  entitled  to  the  same  protection  of  law 
which  is  afl!orded  to  an  officer  who  has  process 
in  his  hands;  and,  where  he  obeys  the  orders 
of  his  superior  officer,  and  resistance  is  made 
to  his  performance  of  duty,  he  may,  even  In  the 
temi>orary  absence  of  the  officer  with  process, 
resort  to  such  extreme  measures  as  may  be 
necessary  for  self-protection,  and  the  arrest  of 
the  offender.  North  Carolina  v.  Gosnell,  74 
Fed.  734. 

Though  the  right  of  a  person  called  upon  by 
an  officer  to  aid  in  making  an  arrest  of  a  mis- 
demeanant, to  kill  the  misdemeanant  to  pre- 
vent an  escape,  is  no  greater  than  that  of  the 
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officer.    Handley  v.  State,  96  Ala.  48,  38  Am. 
St  Rep.  81,  11  So.  322. 

And  the  uncommunicated  intentions  of  a  con- 
stable who  had  appointed  a  deputy,  that  the 
deputy  should  not  act  as  such,  are  immaterial 
and  inadmissible  in  evidence  in  a  prosecution 
against  the  deputy  for  killing  a  man  in  an  at- 
tempt to  arrest  him  for  a  breach  of  the  peace. 
State  V.  Dierberger,  90  Mo.  369,  2  S.  W.  286. 

And  whether  or  not  a  Justice  has  power  to 
deputize  a  private  person  to  serve  a  warrant, 
if  the  person  thus  deputized  acts  under  the- 
warrant,  he  should  be  treated,  in  a  prosecution 
for  killing  the  person  sought  to  be  arrested  in 
the  effort  to  make  the  arrest,  as  clothed  witb 
the  protection  thrown  around  officers  de  facto^ 
making  arrests.  Harris  v.  State,  72  Miss.  99, 
16  So.  360. 

And  Mo.  Rev.  Stat.  |  652,  giving  every  con- 
stable power  to  appoint  deputies,  for  whose 
conduct  he  shall  be  answerable,  and  providing 
that  the  appointment  shall  be  filed  in  the  office 
of  the  county  clerk.  Is  directory  only  as  to  the 
provision  of  filing;  and  a  deputy  appointed  by 
a  constable,  who  killed  a  man  in  an  attempt 
to  arrest  him  for  a  breach  of  the  peace,  is  not 
deprived  by  this  provision  of  his  right  to  say, 
in  Justification  of  his  act,  that  he  was  a  deputy 
constable,  by  the  fact  that  he  had  failed  to  file 
his  appointment.  State  v.  Dierberger,  90  Mo. 
369,  2  S.  W.  286,  96  Mo.  666,  9  Am.  St.  Rep. 
380,  10  S.  W.  168. 

XII.  Conclusion. 

Officers  of  the  law  charged  with  duties  from 
the  performance  of  which  homicide  results  are 
not  chargeable  with  criminal  responsibility 
therefor.  This  rule  is  particularly  applicable 
to  officers  charged  with  the  execution  of  a 
death  sentence.  But  the  killing  of  a  person, 
though  under  sentence  of  death,  is  murder  If 
done  hf  any  other  than  the  person  required  by 
law  to  do  it,  or  If  done  at  any  other  time,  or 
In  any  other  manner,  than  that  prescribed.  And 
the  rule  is  also  applicable  to  the  acts  of  oiB- 
cers  in  the  performance  of  any  other  duties  im- 
posed by  law,  whether  civil  or  military,  in- 
cluding the  obeying  and  carrying  out  of  orders 
of  superior  officers  where  that  is  a  duty.  The 
act  of  a  person,  whether  he  be  a  civil  officer,  or 
a  military  one,  or  a  private  soldier,  resulting  in 
death,  is  not  criminal  where  it  was  done  In 
the  performance  of  his  official  duty,  or  in  carry- 
ing out  proper  orders  of  an  official  superior ; 
and,  where  he  is  sought  to  be  held  responsible 
to  any  tribunal,  or  in  any  way  other  than  to 
his  own  government,  or  to  his  official  superior, 
the  courts  of  the  government  or  Jurisdiction 
for  which  he  acted  will  procure  his  discharge 
by  habeas  corpus.  If  the  killing  was  not  done- 
In  order  to  enable  the  officer  or  soldier  to  per> 
form  his  legal  duty,  however ;  or  if  the  author- 
ity or  order  under  which  he  acted  was  illegal, 
and  such  that  any  person  of  ordinary  sense 
would  recognize  Its  Illegality, — the  slayer  is  not 
protected  by  his  official  position,  or  by  his 
authority  or  orders ;  and  the  question  whether 
his  act  was  an  official  one,  or  one  of  aggression, 
is  one  of  fact  for  a  Jury. 

The  same  general  rule  applies  with  reference 
to  homicide  in  effecting  an  arrest,  though  its 
application  may  be  somewhat  different.  An  ar- 
rest in  a  proper  case  is  an  official  duty.  The 
officer,  therefore,  is  clothed  with  authority  to 
use  such  force  as  may  be  necessary  and  proper 
for  effecting  his  purpose;  and,  if  such  force^ 
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exerted  properly  and  In  a  proper  caae,  results 
in  the  death  of  the  person  sought  to  be  arrested, 
the  homicide  is  Justifiable.  The  degree  of 
force  which  may  be  used,  however,  depends  upon 
the  differing  surrounding  circumstances.  If  the 
act  for  which  the  arrest  was  sought  to  be  made 
was  a  felony,  or,  at  least,  if  it  was  a  felony 
dangerous  to  human  life, —  and  in  some  In- 
stances it  has  been  held  that,  if  the  act  was 
dangerous  to  human  life,  though  a  misdemeanor, 
— the  law  justifies  the  officer  in  killing  the  cul- 
prit if  he  cannot  otherwise  be  taken ;  and  this 
rule  applies  to  checking  or  preventing  flight 
before  actual  arrest,  and  to  preventing  escape  or 
rescue  after  arrest,  and  to  rearrest  after  escape, 
as  well  (as  to  actual  physical  resistance  to,  or 
an  attack  upon,  the  officer.  The  amount  of  force 
must  be  limited,  however,  to  that  necessary,  or 
apparently  necessary,  to  the  proper  accomplish- 
ment of  the  arrest ;  and  if  it  can  be  made  with- 
out killing,  the  killing  will  be  at  least  man- 
slaughter ;  and  the  question  as  to  what  force 
is  necessary  is  one  of  fact  for  the  Jury. 

With  reference  to  misdemeanors,  and  per- 
haps felonies,  not  affecting  the  person,  the  same 
danger  does  not  result  to  the  public  from  a 
failure  of  justice  as  In  the  case  of  the  more 
dangerous  or  serious  crimes.  Greater  regard, 
therefore,  is  given  to  the  life  of  the  alleged 
wrongdoer.  And,  while  the  officer  in  making 
the  arrest  is  permitted  to  use  such  force  as  is 
necessary  to  overcome  resistance  and  subdue 
efforts  to  escape,  he  cannot  take  the  life  of 
the  alleged  culprit,  or  Inflict  upon  him  great 
bodily  harm,  except  to  save  his  own  life,  or  to 
prevent  like  harm  to  himself.  This  rule  makes 
it  criminal  to  kill  to  prevent  escape  by  flight 
either  before  or  after  actual  arrest,   but  re- 


quires the  officer  to  press  on  though  he  meets 
with  personal  resistance,  and  permits  him. 
In  case  he  does  so,  and  is  placed  in  danger  of 
loss  of  life  or  of  great  bodily  harm,  to  kill  the 
culprit  in  self-defense.  The  justification  for 
killing  must  rest  solely  upon  the  ground  of  self- 
defense,  differing  from  the  ordinary  right  of 
self-defense  in  that  the  officer  must  press  on 
and  need  not  fiee  to  the  w%l],  and  usually  per- 
mits the  use  of  deadly  weapons  only  when  the 
officer  has  reason  to  suppose  that  such  weapons 
are  about  to  be  used  on  him ;  and  the  question 
of  necessity  of  killing  in  self-defense  is  one  for 
the  Jury. 

If  the  officer  has  no  right  to  arrest,  however, 
he  is  a  trespasser,  who  may  be  resisted,  and 
cannot  Juntify  a  killing  on  the  ground  of  self- 
defense.  And  an  officer  may  be  held  criminally 
liable  as  ^or  negligent  homicide  when  he  acted 
negligently,  or  as  for  a  malicious  homicide  when 
he  acted  with  malice,  notwithstanding  the  fact 
that  he  acted  with  due  authority ;  and,  though 
his  right  to  act  is  complete,  he  may  still  render 
himself  a  trespasser,  and  subject  to  be  treated 
as  such,  by  proceeding  without  notice  to,  and  in 
the  absence  of  knowledge  of,  the  person  sought 
to  be  arrested,  of  his  official  character  and  de- 
sign. 

A  principal  officer  cannot  be  held  criminally 
liable  for  a  killing  by  his  deputy  or  assistant 
in  effecting  an  arrest,  unless  he  expressly  and 
directly  directed  or  authorized  it  But  a  deputy 
or  duly  authorized  assistant  has  a  right  to  use 
the  same  force,  and  is  entitled  to  the  same  pro- 
tection, and  may  defend  himself  to  the  same 
extent,  as  the  principal  officer  under  whom  he 
acts.  F.  H.  B. 


MICHIGAN  SUPREME  CJOURT. 


Mazy  Jane  WAKE 

V. 

Charles  W.  HALL,  Appt. 


( 


Mich. 


) 


M«rely  raiainflr  a  few  Teflretables  on  a 
▼acant  lot  is  not  such  occupancy  as  en- 
titles one  entirely  Insolvent,  without  ability 
sufficient  to  earn  her  own  support,  and  with- 
out any  prospect  of  getting  money  to  erect 
a  building  thereon,  to  hold  the  land  Indeflnitp- 
ly  as  a  homestead. 

(October  26,  1004.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Berrien  County, 
in  Chancery,  in  a  suit  to  cancel  an  execu- 
tion levy .  upon  certain  real  estate.  Re- 
versed. 

Statement  by  Grant,  J. : 

The  object  of  this  bill  is  to  cancel  an  exe- 

NoTB. — As  to  what  occupancy  Is  necessary 
to  constitute  property  a  homestead,  see  also, 
in  this  series.  First  Nat.  Bank  v.  Hollingsworth, 
6  L.  R.  A.  92 ;  Gill  v.  Gill,  55  L.  R.  A.  191 ; 
and  Lyons  v.  Andry,  56  L.  R.  A.  724. 
67  L.  R,  A. 


cution  levy  made  upon  a  vacant  lot  in  Ben- 
ton Harbor,  which  complainant  claims  as* 
a  homestead.  The  sole  question  presented  by 
the  record  is  whether  she  had  taken  suffi- 
cient steps  to  establish  and  maintain  thi» 
lot  as  a  homestead.  She  formerly  lived  in 
Kalamazoo,  where  she  owned  a  lot  and  a 
small  house,  in  which  we  may  infer  (though 
it  does  not  clearly  appear  upon  the  record) 
that  she  lived.  In  September,  1899,  she  sold 
that  house  and  lot  for  $375,  out  of  which 
she  paid  a  mortgage  upon  them  for  $250. 
She  then  moved  to  Benton  Harbor,  where 
some  of  her  children  were  living.  While  liv- 
ing there  with  her  son  she  purchased  the  lot 
in  question,  for  which  she  paid  $150.  She 
is  a  widow  having  four  children,  all  of 
whom  are  married.  She  testified  that  they 
contributed  a  little  towards  her  support. 
Subsequently  she  rented  a  house  of  the  de- 
fendant, failed  to  pay  the  rent,  and  he 
brought  suit  therefor,  obtained  a  judgment, 
and  levied  upon  this  lot  in  June,  1903.  The 
lot  was  vacant  when  purchased,  and  was 
never  occupied  by  her  in  any  other  manner 
or  for  any  other  purpose  than  to  raise  some 
vegetables  upon  it  during  the  summer.     It 
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does  not  appear  that  it  was  fenced.  Her  son 
set  out  two  snuUl  maple  trees  for  her  Id 
front  of  the  lot,  but  not  at  her  request.  She 
afterwards  paid  him  40  cents  apiece  for 
them.  There  were  also  two  or  three  peach 
trees  upon  the  lot.  She  had  no  money  with 
which  to  build  a  house,  or  even  to  pay  her 
rent.  She  never  made  any  plans  for  build- 
ing, and  testified  that  the  reason  was  that 
she  was  too  poor. 

Mr,  Harris  S.  'Whitneyy  for  appellant: 

A  homestead  consists  of  a  certain  tract 
of  land  ''with  a  dwelling  house  thereon, 
with  its  appurtenances,  owned  and  occu- 
pied by  any  resident  of  this  state." 

Mich.  Const,  art.  16,  §  2. 

it  is  the  land  including  the  dwelling 
house  and  the  appurtenances,  and  constitut- 
ing a  homestead  in  fact. 

Beecher  v.  Baldy,  7  Mich.  600;  Wisner  v. 
Famham,  2  Mich.  472;  Coolidge  v.  Wells, 
20  Mich.  87. 

The  law  is  made  to  protect  actual  homes, 
and  not  mere  possibilities. 

Stanton  v.  Hitchcock,  64  Mich.  320,  8  Am. 
St.  Rep.  821,  31  N.  W.  395;  Deville  v. 
Widoe,  64  Mich.  596,  8  Am.  St.  Rep.  852,  31 
N.  W.  533;  Reske  v.  Reske,  51  Mich.  544, 
16  N.  W.  895 ;  MilU  v.  Hohha,  76  Mich.  128, 
42  N.  W.  1084. 

Mr.  John  J.  Sterlins,  for  appellee: 

Homestead  laws  are  liberally  construed 
and  enforced  for  the  benefit  of  the  debtor, 
and  are  not  merely  a  privilege  conferred, 
but  are,  under  the  Ck)nstitution,  an  absolute 
right. 

Chamberlain  v.  Lyell,  3  Mich.  458 ;  Com- 
stook  V.  Conistock,  27  Mich.  101 ;  Barber  v. 
Rorabeck,  30  Mich.  399;  Bunker  v.  Pa- 
queite,  37  Mich.  80;  Loao  v.  Sutherland,  38 
Mich.  171;  Skinner  v.  Shannon,  44  Mich. 
86,  38  Am.  Rep.  232,  6  N.  W.  108 ;  Wilson 
V.  Bartholowevjy  45  Mich.  43,  7  N.  W.  227 ; 
Bouchard  y.  Bourassa,  67  Mich.  10,  23  N. 
W.  452;  Ritjga  v.  Steiling,  60  Mich.  643,  1 
Am.  St.  Rep.  554,  27  N.  W.  705. 

Absence  from  a  homestead  for  a  period 
of  six  years  will  not  deprive  the  owner  of 
the  protection  of  the  statute,  if,  during 
such  absence,  he  had  a  continuing  intent  to 
return  and  occupy  it. 

Kaeding  v.  Joachimsthal,  98  Mich.  78, 
56  N.  W.  1101;  Riggs  v.  Sterling,  60  Mich. 
643,  1  Am.  St  Rep.  554,  27  N.  W.  705: 
Evans  v.  Grand  Rapids,  L.  d  D.  R.  Co,  68 
Mich.  602,  36  N.  W.  687 ;  Myers  v.  Weaver, 
101  Mich.  477,  59  N.  W.  810. 

Where  a  vacant  city  lot  is  all  the  prop- 
erty owned  by  complainant,  and  was  bought 
with  the  intention  of  making  it  a  homestead 
as  soon  as  the  owner's  means  would  per- 
mit, and  the  owner  has  planted  shade  trees 
in  front  of  the  lot  along  the  street  line, 
67  L.  R.  A. 


or  otherwise  attempted  to  improve  it»  the 
same  will  constitute  a  homestead  in  law. 

Reske  v.  Reske,  51  Mich.  541,  47  Am. 
Rep.  694,  16  N.  W.  896;  DevUle  v.  Wtdos, 
04  Mich.  593,  8  Am.  St.  Rep.  852,  31  K.  W. 
533 ;  Mills  V.  Hobbs,  76  Mich.  123,  42  N.  W 
1084 :  Corey  v.  Waldo,  126  Mich.  709,  86  N. 
W.  122. 

Grant,  J.,  delivered  the  opinion  of  the 
court : 

Where  one  buys  a  piece  of  land  with  the 
intention  of  soon  thereafter  erecting  a  build- 
ing thereon  for  the  sole  purpose  of  a  home- 
stead, there  is  reason  in  holding  that  such 
land  comes  within  the  protection  of  the  Con- 
stitution as  a  homestead,  and  that  he  will 
have  a  reasonable  time  in  which  to  erect  the 
building.    That  is  not  this  case.    For  three 
years  and  a  half  complainant  had  owned  this 
lot.    It   could   not  exist   indefinitely  as   a 
homestead  in  her  intention  alone.    Some- 
thing must  be  done  within  a  reasonable  time 
towards  making  it  such  a  homestead.  There 
was  no  such  occupancy  as,  under  any  of  the 
decisions  cited,  has  been  held  to  constitute 
a    homestead.     From    her    own    testimony 
there  was  no  immediate  or  remote  prospect 
that  she  could  erect  a  house.     She  testified 
that  her  son,   who  was  a   carpenter,   said 
that  some  time  when  he  got  able  he  would 
erect  a  house  on  the  lot  and  give  it  to  her. 
That  was  the  only  prospect  she  .had.    The 
facts  were  entirely  different   in  the  cases 
relied  upon.    Reske  v.  Reske,  61  Mich.  541. 
47  Am.  Rep.  594,  16  N.  W.  896;  Deville  v. 
Widoe,  64  Mich.  593,  8  Am.  St.  Rep.  852, 
31   N.  W.  533;    Mills  v.   Hobbs,  76  Mich. 
126,  42  N.  W.  1084;  Corey  v.  Waldo,  126 
Mich.  706,  86  N.  W.  122. 

Corey  v.  Waldo  comes  nearest  to  sustain- 
ing the  plaintiff's  contention.  But  in  that 
case  the  defendant  and  his  wife  were  "pro- 
oeediDg  as  rapidly  as  circumstances  would 
permit"  to  convert  a  homestead,  which  had 
been  condemned  by  the  city  of  Detroit  for 
the  purpose  of  opening  a  street,  into  another 
homestead  composed  of  the  lot  which  had 
been  levied  upon.  Mr.  Waldo  was  able  to 
erect  buildings  thereon  as  a  homestead,  and 
we  held  that  the  reasonable  time  for  him  to 
carry  that  intention  into  effect  by  the  occu- 
pancy which  the  Constitution  and  law  re- 
quire hi^d  not  expired.  Here  the  naked  ques- 
tion is,  Can  one  utterly  insolvent,  without 
any  ability  tu  earn  money  sufficient  even  to 
support  herself,  without  any  prospect  of  get- 
ting money  to  erect  a  building  thereon,  hold 
land  indefinitely  as  a  homestead?  To  ao 
hold  would  be  in  direct  opposition  to  the 
language  of  the  Constitution  and  the  law, 
which  require  ownership  and  occupancy 
combined.  In  all  the  cases  cited,  except  pes- 
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•sibly  Corey  v.  Waldo,  there  were  some  acts 
•of  occupancy.  Intention  without  occupancy 
cannot  create  a  homestead,  for  the  Constitu- 
tion requirea  occupancy  as  well  as  intention. 
There  must  be  some   acts  which,   coupled 


with  the  intention,  constitute  the  necessary 
occupancy. 

Decree  reversed  and  hill  dismissed. 

The  other  Justices  concur. 


NEW  MEXICO  SUPREME  COURT. 


&6   ESTATE   OF    Menna    TEOPFER,    De- 
ceased. 


Mary  TEOPFER,  Appi., 

V. 

Henry  KAEUFER. 

^1.  In  tills  territory  'v^ills  may  be  re- 
voked, not  only  by  a  written  instrument, 
as  provided  in  |  1953,  Comp.  Laws  1897,  but 
also  in  certain  causes  by  operation  of  law. 

2«  Tlie  luarrlase  of  a  testator, whether  or 
not  it  is  followed  by  the  birth  of  a  child, 
revolces  an  antenuptial  will. 

(September  13,  1904.) 

APPEAL  by  the  legatee  from  a  judgment 
of  the  District  Court  for  Bernalillo 
Ooimty  setting  aside  the  will  of  Menna 
Teopfer,  deceased,  and  granting  letters  of 
administration  to  Henry  F.  Kaeufer.  Af- 
firmed. 

Statement  by  Mills,  Ch.  J.: 

One  Menna  Teopfer,  then  an  unmarried 
woman,  made  a  will  on  the  11th  day  of 
July,  1900,  by  which  she  devised  all  of  her 
property  to  her  sister  Mary,  and  to  the 
children  of  her  said  sister,  should  such  sis- 
ter die  before  her.  On  April  8,  1901,  she 
married  Henry  F.  Kaeufer,  and  on  June  13, 
1902,  she  died,  leaving  surviving  her  hus- 
band. Deceased  never  had  any  children  as 
the  result  of  her  marriage.  Her  property 
remained  in  her  name  at  her  death,  and  the 
will  had  never  been  revoked  by  any  written 
instrument.  On  September  2,  1902,  the  will 
was  duly  filed  in  the  probate  court  of  Ber- 
nalillo county  by  the  surviving  husband, 
and  at  the  same  time  he  filed  his  petition 
asking  that  letters  of  administration  be 
issued  to  him,  on  the  grounds  that  the  mar- 
riage of  Menna  Teopfer  to  him,  subsequent 
to  the  making  of  the  will,  revoked  the  will, 

*Headnotes  by  Mills,  Ch.  J. 


and  that  therefore  the  deceased  died  in- 
testate. The  application  of  the  surviving 
husband  was  opposed  by  Mary  Teopfer.  The 
evidence  of  the  subscribing  witnesses  to  the 
will  was  taken  by  deposition,  and  was,  in 
substance,  that  Menna  Teopfer  duly  signed 
the  will,  and  that  they  affiixed  their  names 
to  the  same  as  witnesses  in  her  presence 
and  in  the  presence  of  each  other;  and  the 
judge  of  probate  approved  the  will,  from 
which  Henry  F.  Kaeufer,  appellee  herein, 
prayed  an  appeal  to  the  district  court  of 
the  county  of  Bernalillo,  which  appeal  was 
granted,  bond  was  given,  and  the  clerk  of 
the  probate  court  certified  "a  full,  true,  and 
complete  transcript  of  the  proceedings  and 
all  matters  relating  to  the  estate  of  Menna 
Teopfer,  deceased,  now  on  record  or  on  file" 
in  his  office,  to  the  district  court  of  the 
second  judicial  district.  On  February  6, 
1903,  a  stipulation  was  filed  in  the  district 
court,  stating  the  facts  on  which  the  contest 
of  the  will  should  be  submitted  to  the  court. 
Issue  of  citations  was  waived,  and  Mary 
Teopfer  and  the  minor  heirs  (her  children) 
entered  their  appearance  by  their  attor- 
neys. The  case  came  up  for  argument  on 
the  record  and  stipulation  of  facts  on  Feb- 
ruary 6,  1903,  and  was  continued  to  give 
the  attorney  for  Mary  Teopfer  additional 
time  in  which  to  submit  authorities  to  the 
court.  On  Februaiy  12,  1903,  a  motion  was 
made  to  strike  the  stipulation  from  the  files 
of  the  court,  and  set  it  aside,  on  the  ground 
that  it  had  been  signed  improvidently, 
which  motion  was  denied.  Motion  was  then 
made  to  strike  out  certain  portion  of  the 
record,  which  was  also  overruled.  On  the 
same  day  motion  to  dismiss  the  appeal  was 
also  filed  and  overruled,  and  on  February 
20,  1903,  a  final  judgment  was  entered  in 
said  cause,  decreeing  that  the  will  of  Menna 
Teopfer  was  not  "eligible  to  probate"  and 
denying  the  probation  thereof.  To  this 
judgment  the  attorney  for  Mary  Teopfer  ex- 
cepted, and  appealed  to  this  court. 


Note. — As  to  revocation  of  a  will  by  mar- 
riage, see  also  cases  in  notes  to  Riggs  v.  Palm- 
er, 5  L.  R.  A.  346,  and  Davis  v.  Fogle,  7 
L.  R.  A.  485 ;  also  the  later  cases  In  this  se- 
ries of  Bills  V.  Darden,  11  L.  R.  A.  51 ;  Roane 
▼.  HoUingshead,  17  L.  R.  A.  592;  Re  Comassi, 
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28  L.  R.  A.  414  :  lie  Heulett  34  L.  R.  A.  384 ; 
IngersoII  v.  Hopkins,  40  L.  R.  A.  191 ;  Hudnall 
V.  Ham,  48  L.  R.  A.  557 ;  Glascott  v'  Bragg, 
50  L.  R.  A.  258;  and  Re  Kelly,  56  L.  R.  A. 
754. 
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Mr.  S.  B.  GUletty  for  appellant: 

A  will  in  New  Mexico  is  not  revoked  by 
marriage.  Comp.  Laws  1897,  §  1053,  pro- 
vides the  manner  in  which  a  will  may  be  re- 
voked. 

UoUt  V.  Hoitt,  63  N.  H.  476,  56  Am.  Rep. 
530,  3  Atl.  604;  Kelly  v.  Stevenson,  85 
Minn.  247,  56  L.  R.  A.  754,  89  Am.  St.  Rep. 
646,  88  N.  W.  739;  Ward's  Will,  70  Wis. 
251,  5  Am.  St.  Rep..  174,  35  N.  W.  731; 
HJoyes  V.  8outhworth,  55  Mich.  173,  54  Am. 
Rep.  359,  20  N.  W.  891 ;  Fellows  v.  Allen, 
60  N.  H.  439,  49  Am.  Rep.  328 ;  Re  Emery y 
81  Me.  275,  17  Atl.  68;  Morton  v.  Onion, 
45  Vt.  145;  Re  Tuller,  79  111.  99,  22  Am. 
Rep.  164;  Wehh  v.  Jones,  36  N.  J.  Eq.  163; 
Ooloord  V.  Conroy,  40  Fla.  97,  23  So.  561. 

If  she  could  have  made  a  will  in  the  same 
language  after  her  marriage,  it  would  be 
idle  and  utterly  fruitless  for  her  to  have 
made  another  will  after  marriage.  The  law 
does  not  operate  to  destroy  and  restore  the 
same  thing  by  the  same  breath. 

Roane  v.  Hollingshead,  76  Md.  369,  17  L. 
R.  A.  592,  35  Am.  St.  Rep.  438,  26  Atl.  307 ; 
Noyes  v.  Southioorth,  55  Mich.  173,  54  Am. 
Rep.  359,  20  N.  W.  891;  Ward's  Will,  70 
Wis.  251,  5  Am.  St.  Rep.  174,  35  N.  W.  731 ; 
Kelly  V.  Stevenson,  85  Minn.  247,  56  L.  R. 
A.  754,  89  Am.  St.  Rep.  645,  88  N.  W.  739 ; 
Morey  v.  Sohier,  63  N.  H.  607,  66  Am.  Rep. 
538,  3  Atl.  636;  Re  Emery,  81  Me.  275,  17 
Atl.  68. 

Mr,  John  H.  Stinsle*  for  appellee: 

Since  the  removal  of  disabilities  of  cover- 
ture the  will  of  a  man  and  of  a  woman 
stand  on  the  same  footing. 

Re  Tuller,  79  111.  09,  22  Am.  Rep.  166; 
Noyes  v.  Southtoorih,  65  Mich.  173,  64  Am. 
Rep.  359,  20  N.  W.  891 ;  Brown  v.  Soherrer, 
5  Colo.  App.  266,  38  Pac.  427. 

In  New  Mexico,  in  the  event  of  there  be- 
ing no  children.,  the  husband  or  the  wife 
is  the  sole  heir  of  the  other. 

Laws  1901,  chap.  62,  §  9. 

Statutes  prescribing  the  method  of  ex- 
press revocation  do  not  exclude  revocation 
by  implication  or  inference  of  law  by  vari- 
ous circumstances  not  within  the  provisions 
of  the  statute. 

Fallon  V.  Chidester,  46  Iowa,  590,  26  Am. 
Rep.  164;  Beach,  Wills,  §  62;  Garrett  v. 
Dabney,  27  Miss.  335. 

Legislation  inclines  to  extend  the  rule  of 
revocation. 

Schouler,  Wills,  2d  ed.  §  424;  1  Jarman, 
Wills,  5th  Am.  ed.  by  Bigelow,  122,  note. 

A  will  is  revoked  pro  tam,to  to  let  in  after- 
bom  children. 

1  Woemer,  Am.  Law  of  Administration, 
2d  ed.  f  55;  1  Jarman,  Wills,  Randolph  & 
T.'s  ed.  p.  272,  and  note;  N.  M.  Laws  1901, 
chap.  81,  §  39. 

A  woman's  will  is  revoked  by  her  mar- 
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riage,  not>\ith standing  the  statutes  have 
given  her  testamentary  capacity. 

Swan  V.  Hammond,  138  Mass.  45,  52  Am. 
Rep.  255;  Brown  v.  Clark,  77  N.  Y.  360; 
Blodgett  v.  Moore,  141  Mass.  75,  6  N.  E. 
470;  Ward's  Will,  70  Wis.  251,  5  Am.  St. 
Rep.  174,  35  N.  W.  731. 

In  those  jurisdictions  where  the  husband 
and  wife  are  heir  to  each  other,  marriage 
works  such  a  change  in  the  conditions  and 
circumstances  of  a  testator  as  to  revoke  a 
will  made  prior  to  marriage.  The  tacit 
condition  is  annexed  to  such  a  will  that  it 
shall  not  take  effect  upon  the  happening  of 
such  a  contingency. 

Tiedeman,  Real  Prop.  §  888;  Tyler  v. 
Tyler,  19  111.  151;  American  Board  v.  Nel- 
son, 72  111.  564;  Re  Tuller,  79  111.  99,  22 
Am.  Rep.  166;  Morgan  v.  Ireland,  1  Idaho, 
786;  Broton  v.  Scherrer,  5  Colo.  App.  255, 
38  Pac.  427,  Affirmed  in  21  Colo.  481,  42 
Pac.  668;  Colcord  v.  Conroy,  40  Fla,  97. 
23  So.  561;  Byrd  v.  Surles,  77  N.  C.  435; 
Schouler,  Wills,  §  424;  Garrett  v.  Dahney, 
27  Miss.  336;  1  Redf.  Wills,  p.  281;  1  Jar- 
man, Wills,  p.  279;  Walker  v.  Hall,  34  Pa. 
483;  Stokes  v.  O'Fallon,  2  Mo.  32;  Beach, 
Wills,  §  63;  /J6  Kaufman,  131  N.  Y.  620, 
15  L.  R.  A.  292,  30  N.  E.  242. 

Mills,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Of  the  seven  assignments  of  error  only 
the  sixth  and  seventh  will  need  any  con- 
siderable discussion  by  us,  as  the  others  can 
readily  be  disposed  of. 

The  first  and  fifth  assignments  will  be 
considered  as  one.  The  first  alleges  that  the 
transcript  of  record  from  the  probate  court, 
filed  in  the  district  court,  contained  no  copy 
of  the  will  of  Menna  Teopfer,  and  the  fifth 
alleges  that  the  court  erred  in  declaring  said 
will  not  "eligible  to  probate,  because  said 
will  was  not  before  the  court.  Our  exami- 
nation of  the  transcript  of  record  shows 
that  the  will  was  certified  by  the  clerk  of 
the  probate  court  to  the  district  court.  A 
copy  of  the  will  is  found  on  pages  10  and  11 
of  the  transcript,  and  it  is  nowhere  claimed 
tliat  that  is  not  an  exact  copy  of  the  origi- 
nal on  file  in  the  probate  court.  The  stip- 
ulation which  is  filed  in  this  case  shows 
what  the  will  was,  and  admits  that  it  was 
made  and  executed  by  the  deceased,  and 
that  it  was  filed  in  the  probate  court  of 
Bernalillo  county.  This  stipulation  or  agreed 
statements  of  facts  is  neither  the  pleadings 
nor  the  issues.  It  is  simply  the  proofs  upon 
which  the  cause  was  tried  by  the  district 
court.  Territory  v.  Sante  F6  P,  R.  Co.  10 
N.  M.  415,  62  Pac.  985. 

The  second  alleged  error  is  that  the  ap- 
peal from  the  probate  to  the  district  court 
was  not  taken  as  required  by  law,  and  that 
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the  court  should  have  sustained  the  mo- 
tion to  dismiss  the  appeal.  Section  2014 
of  the  Compiled  Laws  of  1897,  providing  for 
appeals  from  probate  courts,  was  amended 
by  §  40,  chap.  81,  p.  158,  Laws  1001;  but 
this  amended  section  expressly  provides  that 
it  "shall  not  affect  any  proceeding  or  pro- 
ceedings now  provided  by  law  for  the  re- 
view in  the  district  court  of  any  decision 
of  any  probate  court  upon  the  approval  or 
disapproval  of  any  last  will  or  testament." 
Consequently  §  2014,  Comp.  Laws  1807,  is 
still  in  force  so  far  as  appeals  in  matters 
relative  to  the  allowance  or  disallowance 
of  the  probate  of  a  will  is  concerned,  and 
that  section  provides  that  in.  all  matters 
relative  to  wills  any  party  aggrieved  by  the 
decision  of  the  probate  court  shall  have  the 
right  to  appeal  to  the  district  court  in  the 
manner  provided  by  law  within  three 
months;  and  §  929,  Comp.  Laws  1897  pro- 
vides that  "appeals  from  the  judgment  of 
the  probate  court  shall  be  allowed  to  the 
district  court  in  the  same  manner  and  sub- 
ject to  the  same  restriction  as  in  case  of  ap- 
peals from  the  district  court  to  the  supreme 
court."  This  seems  to  have  been  done  in 
this  case,  for  an  appeal  was  prayed  for  and 
panted,  bond  was  given,  and  the  entire  rec- 
ord was  sent  up,  and  the  whole  matter  was 
before  the  district  court  for  a  trial  de  novo. 
There  was  no  error  in  overruling  the  mo- 
tion to  dismiss. 

The  third  error  assigned  is  that  the  court 
erred  in  refusing  to  strike  out  certain  parts 
of  the  record  in  regard  to  the  issuance  of 
letters  of  administration  to  Henry  F.  ELaeu- 
fer,  because  that  was  no  part  of  the  record 
in  the  matter  of  the  will  of  Menna  Teopfer. 
We  do  not  consider  this  point  as'  well  taken ; 
nor  do  we  see,  even  if  the  learned  judge  be- 
low had  allowed  it,  that  it  would  have  made 
any  difference  in  the  decision  he  arrived  at 
in  this  case.  In  his  petition  opposing  the 
allowance  of  the  probate  of  the  will  the 
appellee  herein  asked  that  letters  of  ad- 
ministration be  issued  to  him;  but  the  pro- 
hate  court,  so  far  as  appears  from  the  rec- 
ord before  us,  never  did  issue  letters  of  ad- 
ministration to  Henry  F.  Kaeufer,  but,  on 
the  contrary,  approved  the  will  and  con- 
tinued the  application  for  the  issuing  of  the 
letters  of  administration  asked  for,  to 
which  continuance  the  attorney  for  Kaeufer 
then  and  there  excepted.  The  district  court 
never  acted  on  the  matter  of  the  issuing  of 
these  letters  of  administration,  as  no  appeal 
was  taken  from  the  action  of  the  probate 
judge,  nor  could  any  have  been  taken,  as  no 
final  decision  was  made  by  the  probate 
judge. 

The  next  assignment  is  that  the  court 
committed  error  in  refusing  to  set  aside  the 
'Stipulation  between  counsel.  There  was  no 
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error  in  the  refusal  of  the  judge  of  the  dis- 
trict court  to  set'  aside  the  stipulation  of 
facts,  on  which  stipulation  the  case  was 
tried  before  him.  The  grounds  set  up  in 
the  motion  asking  the  court  to  set  aside  the 
stipulation  are  not  in  our  opinion  sufficient 
to  have  warranted  the  district  court  in  so 
doing.  After  hearing  the  case  argued,  and 
after  having  attentively  listened  to  counsel, 
we  are  of  the  opinion  that  the  stipulation 
very  fairly  states  the  facts  of  the  case,  and 
from  an  examination  of  the  record  and  the 
facts  as  set  out  in  the  briefs  of  the  attor- 
neys who  tried  the  case  we  believe  that  the 
evidence,  if  it  had  been  heard  by  the  court, 
would  have  proved  substantially  all  of  the 
facts  as  they  are  set  out  in  the  stipulation. 
The  most  that  can  be  said  is  that  possibly 
the  attorney  for  the  appellants  acted  hastily 
in  signing  the  stipulation.  If  it  had  ap- 
peared that  appellant  had  really  been  hurt 
by  it,  we  believe  that  the  trial  judge  would 
have  set  it  aside,  or  have  allowed  other  evi- 
dence to  have  been  produced  on  the  hearing 
before  him. 

The  sixth  and  seventh  assignments  are 
really  the  important  ones  in  this  case,  and 
are  the  ones  on  which  appellant  relies. 
They  are  that  the  court  erred  in  deciding 
that  marriage  revokes' a  will  in  New  Mexico, 
and  that  the  decree  of  the  trial  court  in  de- 
claring the  will  not  eligible  to  probate  is 
contrary  to  law.  These  points  raise  a  ques- 
tion which  is  entirely  new  in  our  jurispru- 
dence, it  never  having  been  passed  upon  by 
the  supreme  court  of  this  territory,  and  wo 
have  therefore  considered  it  with  especial 
care,  having  carefully  examined  the  author- 
ities presented  by  the  several  attorneys  who 
argued  the  case  before  us,  as  well  as  many 
others  which  were  not  cited  in  their  briefs. 
It  will  be  remembered  that  the  deceased 
made  her  will  on  July  11,  1900;  that  in 
April,  1901,  she  married  Henry  F.  ELaeufer, 
appellee  herein;  and  that  on  tfune  13,  1902, 
Bhe  died,  leaving  surviving  her  husband,  but 
no  children.  Appellant  contends  that  because 
this  territory  has  a  statute  concerning  the 
revocation  of  wills  (Comp.  Laws  1897, 
§  1953),  which  provides  that  a  will  may  be 
revoked  by  a  testator  by  an  instrument  in 
writing,  executed  and  attested  in  the  same 
manner  as  is  required  by  law  for  the  exe- 
cution and  attestation  of  a  will,  or  by  mak- 
ing a  subsequent  valid  will,  a  will  can  be 
revoked  by  no  other  means.  If  a  person  de- 
sires to  revoke  a  will  theretofore  made,  the 
revocation  must  be  made  in  the  manner  set 
out  in  the  statute;  but  it  is  idle  to  claim 
that  wills  cannot  also  be  revoked 'by  opera- 
tion of  law.  "There  are  two  kinds  of  revo- 
cation of  wills, — one  by  the  act  of  the 
party,  the  other  by  operation  of  law.  This 
section  [referring  to  the  Iowa  statute,  Code 
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1851,  §  1288]  prescribes  the  manner  of  revo- 
cation of  the  first  character.  Wills  that  have 
never  been  revoked  by  the  testator  may  not 
be  enforced  by  the  law;  that  is,  they  will 
be  treated  as  revoked."  Fallon  v.  Chidester, 
46  Iowa,  590,  26  Am.  Rep.  164;  Beach, 
Wills,  §  62;  Garrett  v.  Dahney,  27  Miss. 
335.  The  point  that  a  will  may  be  re- 
voked by  the  operation  of  law  is  too  well 
settled  by  the  authorities  and  text-books 
to  need  any  further  citation  of  authorities. 

It  is  well  settled  at  common  law  that  the 
marriage  of  a  feme  sole  revoked  her  will. 
Forae  and  Hemblinga  Case,  4  Coke,  60&.  In 
the  case  of  a  man  it  was  equally  well  settled 
that  marriage  alone  did  not  revoke  his  will, 
but  that  marriage  and  birth  of  a  child  did. 
1  Jarman,  Wills,  122;  Warner  v.  Beach,  4 
Gray,  162.  The  reason  why  the  common 
law  held  that  the  will  of  a  feme  sole  was 
revoked  by  her  marriage  was  that  marriage 
took  away  her  testamentary  capacity  and 
the  ambulatory  character  of  her  antenuptial 
will.  The  reason  for  this  common-law  rule 
is  ably  discussed  in  Broum  v.  Sckerrer,  5 
Colo.  App.  255,  38  Pac.  427.  The 
common-law  rule  has  been  changed  by 
statute  in  most  of  the  states  of  the 
Union,  so  that  married  persons  can 
now  dispose  of  their  property  by  will, 
subject  only  to  such  limitations  as  the 
statutes  of  the  several  states  impose.  By 
our  laws  (Laws  1001,  chap.  62,  §  9,  p.  114, 
and  §§  2033,  1094,  Comp.  Laws  1807),  if  a 
husband  or  wife  die,  leaving  no  will  and  no 
children,  the  survivor  shall  inherit  all  of  the 
property  of  the  deceased;  and  by  §  7,  chap. 
62,  p.  113,  Laws  1001,  all  disabilities  of 
coverture  are  removed,  and  the  wills  of 
both  men  and  women  stand  on  exactly  the 
same  footing.  The  laws  of  this  territory 
also  provide  that  a  will  made  during  cover- 
ture is  revoked  pro  ianto  to  let  in  children 
born  after  it  was  executed  (Laws  1001, 
chap.  81,  §  30,  p.  157)  ;  and  the  reason  of 
this  is  that  a  new  heir  has  come  into  exist- 
ence since  the  will  was  executed. 

All  of  the  states,  so  far  as  we  have  been 
able  to  discover,  which  hold  that  the  mar- 
riage of  a  woman  does  not  set  aside  a  will 
made  before  such  marriage,  make  such  hold- 
ing on  the  ground  that  the  law  amply  pro- 
vides for  the  survivor;  but  in  those  juris- 
dictions where  the  husband  and  wife  are 
heir  to  each  other,  in  the  event  of  no  chil- 
dren being  born,  the  rule  is  generally  held 
to  be  that  marriage  works  such  a  change  in 
the  condition  and  circumstances  of  the  tes- 
tator as  to  revoke  a  will  made  prior  to  such 
marriage.  It  is  presumed  that  the  intent 
of  the  testator  was  that  such  a  will  should 
not  take  effect  upon  the  happening  of  such 
a  contingency.  We  do  not  think  that  the 
mere  marriage  of  a  woman  would  set  aside 
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her  will,  but  it  is  the  coming  of  a  new  heir ; 
for,  under  the  laws  of  this  territory,  by 
marriage  not  only  does  a  man  or  woman 
get  a  wife  or  husband,  but  also  an  heir. 
We  think  that,  under  the  laws  of  this  terri- 
toryi  by  which  the  surviving  spouse  is  the 
heir  to  the  other  in  the  event  of  no  children 
being  bom  of  the  marriage  and  no  valid  will 
being  made  during  coverture,  the  oommon^ 
law  is  so  altered  that  on  marriage  the  ante- 
nuptial will  of  a  husband  would  be  set  aside, 
as  well  as  that  of  his  wife,  and  that  both 
of  them  are  now  on  the  same  footing.  Mar- 
riage and  the  coming  in  of  an  heir  to  all  the 
property  work  such  a  natural  change  in  the 
testator's  condition  that  it  is  not  to  be  ex- 
pected that  the  devise  was  made  in  view  of 
such  changed  conditions. 

The  supreme  court  of  Colorado  says :  "Un- 
der the  English  statute  of  primogeniture, 
the  lands  went  to  the  male  heirs  in  absolute 
succession,  and  ordinarily  without  power  on 
the  part  of  the  devisor  to  change  the  right 
of  succession.    It  is  thus  apparent  that,  in- 
the  acceptance  of  this  rule  of  the  ecdesiasti- 
cal   law,    the   English   common-law   judges 
went  to  the  limit  essential  to  the  absolute 
adoption  of  the  principle.    In  other  words, 
they   certainly   decided   that,    wherever   ait 
heir  who  could  inherit  land  sprung  into- 
being,  it  should  be  held  to  revoke  the  will, 
since  it  was  not  to  be  presumed  that  the  will 
was  executed  in  the  contemplation  of  such  a 
changed  condition.    This  broad  basis  seems 
not  to  have  been  always  considered  by  the- 
American  courts  when  they  have  attempted 
to  restate  and  reapply  existing  law  to  new 
and  novel  conditions.    In  the  conclusion  at 
which  we  arrive  we  are  not,  however,  with- 
out the  support  of  cases  in  this  country. 
Oarrett  v.  Dahney,  27  Miss.  335;  Tyler  ▼. 
Tyler,    10   111.    151;    Morgan  v.   Ireland,    1 
Idaho,  786 ;  vide  Tiedeman,  Real  Prop.  S  888 ; 
Swan  V.  Hammond,  138  Mass.  45,  52  Am^ 
Rep.  255."  Brown  v.  Soherrer,  5  Colo.  App. 
255,  38  Pac.  420.     The  law  of  Colorado  is 
very  similar  to   ours,   in  that  it  provides 
that  when  a  person  dies  intestate,  without 
children,  but  leaving  either  husband  or  wife, 
the  surviving  spouse  shall  inherit  the  entire 
property;   and  they  also  confer  upon  mar- 
ried  women   the   right  to   make   wills   be- 
queathing  their  property;    and   that   state 
holds  that  a  wife  by  law  is  the  absolute  heir 
of  the  husband's  estate,  so  that  she  is  put 
into   precisely  the  same  position   that   the 
male  heir  occupied  under  the  English  law  of 
primogeniture,  with  reference  to  the  inher- 
itance  of   lands,   with   the  exception   that, 
while  the  English  heir  took  all  of  the  lands 
de\ised,  in  Colorado  the  wife  holds  this  po- 
sition only  with  reference  to  half  of  the  es- 
tate.   Our  laws  place  husband  and  wife  oir 
the  same  footing  as  the  laws  of  Colorado. 
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Both  are  heirs  to  each  other  in  the  event 
that  they  leave  no  children,  or  will  made 
during  coverture,  and  even  if  the  deceased 
leaves  a  will,  such  will  can  only  dispose  of 
one  half  of  the  acquets  or  community  prop- 
erty. "The  English  law  rests  on  the  firm 
foundation  that  the  birth  of  an  heir  who 
can  inherit  lands  shall  be  held  operative  to 
destroy  a  will,  because  it  is  not  to  be  con- 
ceived that  the  testator  has  devised  his  es- 
tate in  view  of  such  an  extraordinary  altera- 
tion in  his  condition.  The  same  principle 
and  the  same  rule  can  be  urged  with  like 
force  in  our  own  legislation,  as  stated  by 
the  English  cases,  and  in  those  which  have 
followed  the  law  which  they  announce.  It 
is  a  strained  conception  to  assume  that  a 
man  who  has  made  a  will  while  unmarried 
has  made  it  in  contemplation  of  his  assimip- 
tion  of  the  marriage  relation.  There  is  no 
force  in  the  suggestion  that,  because  the 
woman  becomes  an  heir  by  virtue  of  the 
statute,  she  does  not  come  within  the  benefi- 
cent provisions  of  the  rule  as  declared  at 
the  common  law.    Tt  was  by  the  law  only 


that  the  male  heir  succeeded  to  the  testa- 
tor's lands  and  took  his  inheritance.'^ 
Brown  v.  Soherrer,  6  Colo.  App.  255,  38  Pac, 
429. 

It  seems  to  us  that  in  this  territory  this 
reasoning  is  equally  applicable,  whether  the 
surviving  spouse  be  a  man  or  woman.  By 
the  marriage  not  only  a  husband  or  wife, 
but  a  new  heir  capable  of  inheriting  all  of 
the  property,  comes  into  existence;  and  in 
accordance  with  what  we  think  is  the  spirit 
and  reasoning  of  the  doctrine,  and  the  pur- 
pose and  meaning  of  our  laws,  we  hold  that 
the  marriage  of  a  testator,  whether  or  not 
it  be  followed  by  the  birth  of  an  heir,  is 
operative  to  revoke  any  antenuptial  will. 
There  being  no  error  in  the  judgment  given 
by  the  court  below,  the  same  is  therefore 
affirmed, 

Parker,  McFie,  and  Pope,  JJ.,  concur. 


>,  J.,  having  tried  this  case  below,, 
and  Mann,  J.,  not  having  heard  the  argu- 
ment, did  not  participate  in  this  decision. 
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1.  To  entitle  tlie  sendee  to  sne  for  fail- 
are  promptly  to  transmit  and  deliver 
a  teleirram,  the  telegraph  company  must 
know,  or  be  chargeable  with  notice,  that  the 
message  is  for  his  benefit. 

2.  A  .messaare  addressed  to  a  firm 
who  are  not  known  by  the  telegraph  company 
to  be  brokers,  directing  them  to  see  a  cer- 
tain person  and  take  bis  last  offer,  does 
not  disclose  that  It  Is  for  the  benefit  of  the 
addressees,  so  as  to  give  them  a  right  of  ac- 
tion for  failure  promptly  to  deliver  It,  where 
the  telegraph  company  Is  not  otherwise  no- 
tified that  It  is  intended  for  their  benefit. 

(October  17,  1904.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the   Circuit  Court  for  Marion  County 

Note. — For  other  cases  In  this  series  as  to 
right  of  sendee  of  telegram  to  maintain  action 
for  damages  because  of  mistake  therein,  or 
delay  or  failure  to  deliver,  see  Western  U. 
Teleg  Co.  v.  Adams,  6  L.  R.  A.  844  ;  Interna- 
tional Ocean  Teleg.  Co.  v.  Saunders,  21  L.  R. 
A.  810;  Western  U.  Teleg.  Co.  v.  Wood,  21 
L.  R.  A.  706 ;  Mentzer  v.  Western  U.  Teleg. 
Co.  28  L.  R.  A.  72 ;  Fererro  v.  Western  U. 
Teleg.  Co.  35  L.  R.  A.  548;  and  McPeek  v. 
Western  U.  Teleg.  Co.  43  L.  R.  A.  214. 
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in  favor  of  defendant  in  an  action  brought 
to  recover  for  failure  promptly  to  transmit 
and  deliver  a  telegram.    Affirmed. 


Statement  by  Bean,  J.: 

The  plaintiffs  are  real-estate  brokers. 
Some  time  prior  to  February  18,  1903,  two 
farms  were  listed  with  them  for  sale,  desig- 
nated in  the  record  as  the  "Shepard"  and 
"Schutte"  farms,  under  an  agreement  with 
the  owners  that  plaintiffs  were  to  receive 
$100  commission  on  the  former  and  $200 
on  the  latter  if  they  effected  a  sale.  About 
that  time  they  had  a  customer  in  the  person 
of  one  E.  P.  Weir,  who,  after  examining  the 
property  and  entering  into  some  negotia- 
tions with  the  owners,  started  for  Cali- 
fornia, informing  the  plaintiffs  that  he 
would  advise  them  if  he  concluded  to  take- 
the  property.  On  reaching  Ashland  he 
wrote,  signed,  and  delivered  to  the  agent 
of  the  defendant  at  that  place  for  transmis- 
sion to  the  plaintiffs  the  following  despatch : 

Ashland,  Ore.,  Feb.  18,  '03. 
To  Frazier  k  Long, 

Salem,  Ore. 
See  Shepard.    Take  his  last  offer.    Wire 
me  at  Frisco.  E.  P.  Weir. 

The  message  was  sent  to  the  agent  of  the 
defendant  at  Salem,  who  received  it  about 
1:20  in  the  afternoon  of  the  day  it  bears 
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date.  It  was  not  delivered  to  the  plaintiffs, 
however,  until  some  five  days  thereafter,  by 
reason  of  which  delay  they  claim  they  have 
lost  their  commission  on  the  sale  of  the 
property  referred  to,  and  therefore  bring 
this  action  against  the  company  to  recover 
the  amount  of  such  commission  as  damages 
for  its  negligence  in  not  promptly  delivering 
the  message.  The  plaintiffs  were  nonsuited, 
and  appeal. 

Messrs.  Bonham  Ss  Martin,  for  appel- 
lants: 

Appellants'  claim  for  damages  in  this 
case  was  not  too  remote  and  uncertain. 

2  Sedgw.  Damages,  8th  ed.  §§  881,  882, 
891,  802;  1  Sutherland,  Damages,  2d  ed. 
§  45;  Blagen  v.  Thompson,  23  Or.  239,  18 
L.  R.  A.  315,  31  Pac.  647;  Wiener  v.  Barber, 
10  Or.  342;  5  Am.  &  Eng.  Enc.  Law, 
pp.  5-10;  Western  U.  Teleg.  Co.  v.  Scirole, 
lOS  Ind.  227,  2  N.  E.  604 ;  Shearm.  &  Redf . 
Neg.  §§  739,  740,  745 ;  Chapman  v.  Western 
U.  Teleg.  Co.  90  Ky.  265,  13  S.  W.  880; 
Postal  Teleg.  Cable  Co.  v.  Lathrop,  131  111. 
575,  7  L.  R.  A.  474,  19  Am.  St.  Rep.  55,  23 
N.  E.  583;  Western  U.  Teleg.  Co.  v.  Corn- 
well,  2  Colo.  App.  491,  31  Pac.  393;  Bald- 
win  V.  Western  U.  Teleg.  Co.  03  Ga.  692,  44 
Am.  St.  Rep.  194,  21  S.  E.  212. 

The  law  does  not  require  that  a  telegraph 
company  should  be  apprised  of  the  details 
as  to  the  purpose  of  the  message.  If  the 
message,  as  delivered,  discloses  its  import- 
ance as  a  business  communication  in  general 
terms,  that  is  all  that  is  required  of  the 
sender. 

Sutherland,  Damages,  2d  ed.  §9  960,  970; 
Brooks  V.  Western  V.  Teleg.  Go.  26  Utah, 
147,  72  Pac.  499 ;  25  Am.  ik,  Eng.  Enc.  Law, 
p.  845. 

The  question  whether  a  message  is  on  its 
face  such  as  to  disclose  the  nature  of  the 
business  and  notify  the  defendant  that  its 
prompt  delivery  is  necessary,  is  purely  a 
question  of  fact,  and  should  be  submitted  to 
the  jury. 

Pope  V.  Western  U.  Teleg.  Co.  14  111. 
App.  531 ;  Western  U.  Teleg.  Co.  v.  McKib- 
ben,  114  Ind.  511,  14  N.  E.  894. 

Messrs.  George  G.  BincH&m  and  0.  A. 
Dolph,  for  respondent: 

There  having  been  no  contractual  rela- 
tion between  the  appellant  and  respondent, 
there  can  be  no  recovery  for  a  breach  of  con- 
tract. 

Postal  Teleg.  Cable  Co.  v.  Ford,  117  Ala. 
672,  23  So.  684;  Western  U.  Teleg.  Co.  v. 
Wood,  21  L.  R.  A.  706,  6  C.  C.  A.  432,  13  U. 
S.  App.  317,  57  Fed.  471. 

Recoverable  damages  must  be  certain  in 
their  nature,  and  in  respect  to  the  cause 
from  which  they  proceed. 

Wisner  v.  Barber,  10  Or.  342;  Blagen  v. 
«7  L.  R.  A. 


Thompson,  23  Or.  239,  18  L.  R.  A.  315,  31 
Pac  647. 

The  damages  claimed  are  too  remote. 
They  are  not  the  approximate  oonsequence 
of  the  nondelivery  of  the  message. 

Beatty  Lumber  Co.  v.  Western  U.  Teleg, 
Co.  52  W.  Va.  410,  44  S.  E.  309;  Postal 
Teleg.  Cable  Co.  v.  Bartoise,  11  Colo.  App. 
328,  53  Pac.  252;  Western  U.  Teleg.  Co.  v. 
Cooper,  71  Tex.  507,  1  L.  R.  A.  728,  10  Am. 
St.  Rep.  772,  9  S.  W.  598. 

Where  the  company  is  to  be  held  for 
more  than  nominal  damages,  it  should  have 
notice  from  the  face  of  the  message,  'or 
otherwise,  of  its  importance. 

Postal  Teleg.  Gable  Co.  v.  Barwiae,  11 
Colo.  App.  328,  53  Pac.  252;  Oulf,  C.  d  Iti. 
F.  R.  Co.  V.  Loonie,  82  Tex.  323,  27  Am.  St 
Rep.  891,  18  S.  W.  221. 

Bean,  J.,  delivered  the  opinion  of  the 
court: 

Several  questions  were  discussed  at  the 
argument,  but  it  is  only  necessary  to  notioe 
the  contention  that  the  plaintiffs  are  not 
entitled  to  maintain  an  action  against  the 
defendant  for  negligence  in  delivering  the 
message  addressed  to  them,  because  they 
were  not  parties  or  privies  to  the  contract 
between  Weir  and  the  company  for  its  trans- 
mission, nor  was  the  company  advised  by 
the  terms  of  the  message  or  otherwise  that 
they  were  the  parties  for  whose  benefit  such 
contract  was  made. 

In  England  the  doctrine  is  settled  that 
the  addressee  of  a  telegraphic  message  can- 
not sue  the  company  for  error  or  negligence 
in  its  transmission  or  delivery,  because  the 
obligation  of  the  company  springs  entirely 
from  the  contract  between  it  and  the  sender, 
and  the  addressee  is  not  a  party  or  privy 
thereto.  Playford  y.  United  Kingdom  Eleo- 
trie  Teleg.  Co.  L.  R.  4  Q.  B.  706.  This  doe- 
trine,  however,  does  not  prevail  generally 
in  this  country,  and  the  weight  of  authori^ 
is  that  the  addressee  of  a  message  may  sue 
the  telegraph  company  in  his  own  name,  and 
recover  such  damages  as  he  may  have  sns- 
taii^e^  by  reason  of  its  negligence,  when  the 
messft^  was  intended  for  his  benefit,  and 
the  company  had  knowledge  of  that  fact. 
2  Shearm.  &  Redf.  Neg.  5th  ed.  §  543;  Gray, 
Communication  by  Telegraph,  §  65 ;  Thomp- 
son, Electricity,  §  427 ;  Joyce,  Electric  Law, 
§  1008;  21  Enc.  PI.  k  Pr.  p.  509.  A  tele- 
graph company  is  not  a  common  carrier  in 
the  sense  that  it  is  an  insurer  against  mis- 
takes in  the  transmission  of  messages  or  de- 
lay in  their  prompt  delivery,  but  it  is 
an  instrument  of  commerce  and  'a  public- 
service  corporation.  It  therefore  owes  the 
duty  to  those  for  whose  benefit  it  under- 
takes to  transmit  and  deliver  messages  to 
transmit  and  deliver  them  without  unrea- 
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sonable  delay.  For  a  violation  of  this  duty, 
or  for  a  negligent  performance  thereof,  it 
is  responsible  to  the  party  for  whose  ben- 
efit the  contract  was  made,  whether  it  be  the 
sender  or  the  addressee.  27  Am.  &  Eng. 
£nc.  Law,  2d  ed.  p.  1024;  Thompson,  Elec- 
tricity, §  427;  Postal  Teleg.  Odhle  Oo.  v. 
Banoise,  11  Colo.  App.  328,  53  Pac.  252; 
Wehhe  v.  Western  U,  Teleg,  Co,  169  111.  610, 
61  Am.  St.  Rep.  207,  48  N.  E.  670;  MoPeek 
V.  Western  V.  Teleg,  Oo,  107  Iowa,  356,  43 
L.  R.  A.  214,  70  Am.  St.  Rep.  205,  78  N.  W. 
63.  But  the  right  of  an  addressee  to  re- 
cover is  necessarily  groimded  upon  the  con- 
tract between  the  company  and  the  sender, 
whether  the  action  be  in  form  technically 
for  a  breach  of  contract  or  one  sounding  in 
tort.  Without  the  contract  under  which  the 
message  was  forwarded  as  a  foundation  for 
the  cause  of  action,  no  recovery  whatever 
oould  be  had.  In  order  for  the  addressee  to 
sue,  it  is  essential,  therefore,  that  it  appear 
that  he  was  to  be  benefited  by  the  contract 
for  sending  the  message,  and  that  fact  was 
known  to  the  copipany  when  it  received 
the  message  for  transmission,  either  from 
its  language  or  otherwise.  The  addressee 
can  maintain  an  action  only  on  the  theory 
that  he  was  the  party  intended  to  be  bene- 
fited by  the  contract  between  the  sender  and 
the  company,  and  that  he  is  injured  by  a 
failure  to  perform  such  contract.  Messrs. 
Shearman  &  Redfield  say  that  the  right  of 
an  addressee  of  a  telegraphic  message  to  sue 
for  the  negligende  of  the  company,  either  in 
its  transmission  or  delivery,  rests  on  the 
principle  that,  where  two  persons  make  a 
contract  for  the  benefit  of  a  third  person, 
such  third  person  may  sue  upon  it.  2 
Shearm.  &  Redf .  Neg.  5th  ed.  §  543.  Under 
this  doctrine  the  right  of  an  addressee  to 
sue  does  not  exist  unless  the  sender  of  the 
message  and  the  company,  at  the  time  the 
contract  for  its  transmission  was  made,  un- 
derstood that  it  was  for  the  benefit  of  such 
person.  Mr.  Gray,  in  his  work  on  Communi- 
cation by  Telegraph,  says:  "It  may  be  haz- 
arded that  the  right  of  the  person  to  whom 
a  message  is  directed  to  sue  as  beneficiary 
for  a  breach  of  the  contract  to  communicate 
that  message — a  contract  to  which  he  is  not 
a  party — ^will,  where  it  is  admitted  at  all, 
be  restricted  to  the  comparatively  small 
class  of  cases  in  which  the  person  who  em- 
plojrs  a  telegraph  company  to  communicate 
a  message  does  so  solely  to  benefit  the  per- 
son to  whom  the  message  is  directed;  for, 
where  the  person  who  employs  a  telegraph 
company  to  communicate  a  message  does  so 
to  benefit  himself,  there  is  no  ground  for 
the  interpretation  that  he  intends  to  part 
with  his  right  of  action  for  a  breach  of  the 
contract."  Gray,  Communication  by  Tele- 
graph, §  67.  Mr.  Croswell  says:  "To  give 
67  L.  R.  A. 


the  addressee  the  benefit  of  this  rule,  it 
must  appear,  either  from  the  language,  of 
the  message,  or  the  circumstances  imder 
which  it  is  sent,  and  which  are  known  to 
the  telegraph  company,  that  the  message  is 
sent  for  the  benefit  of  the  addressee.^'  Cros- 
well, Electricity,  §  457.  The  supreme  court 
of  Texas  {Western  U,  Teleg,  Co,  v.  Adams, 
75  Tex.  631,  0  L.  R.  A.  844,  16  Am.  St.  Rep, 
920,  12  S.  W.  857),  in  discussing  this  ques- 
tion says :  "We  think  the  question  as  to  who 
may  maintain  a  suit  for  damages  for  the 
breach  of  contract  does  not  depend  upon  the 
payment  of  the  fee,  nor  upon  the  question 
whether  the  sender  had  been  previously  con- 
stituted an  agent  for  that  purpose  by  the 
party  to  whom  the  despatch  is  sent,  but  who 
in  fact  was  to  be  served,  and  who  is  dam- 
aged. If  it  was  intended  to  serve  the  re- 
ceiver, and  he  accepts  the  act,  we  are  un- 
able to  see  why  the  telegraph  company 
should  be  excused  from  the  consequences  of 
its  neglect  to  discharge  its  own  duty  by  rea- 
son, alone,  of  its  ignorance  of  the  relations 
that  may  exist  between  the  sender  and  the 
receiver  of  the  message.  In  Western  U. 
Teleg,  Co,  v.  Wood,  21  L.  R.  A.  706,  6  C.  C. 
A.  432,  13  U.  S.  App.  317,  57  Fed.  471,  and 
Butner  v.  Western  U,  Teleg,  Co,  2  Okla. 
234,  4  Inters.  Com.  Rep.  770,  37  Pac.  1087, 
it  is  held  that  a  person  to  whom  a  tele- 
graphic message  is  directed  cannot  recover 
against  the  company  for  a  failure  to  deliver 
when  he  is  not  a  party  to  the  contract  un- 
der which  it  was  sent,  and  when  the  com- 
pany is  not  informed,  either  by  the  terms 
of  the  message  or  otherwise,  that  the  con- 
tract was  for  his  benefit.  The  liabilitv  of 
a  telegraph  company  for  damages  resulting 
from  error  in  the  transmission  or  failure  to 
deliver  a  message  promptly  is  limited  to 
such  as  may  fairly  be  considered  according 
to  the  usual  course  of  things  to  have  arisen 
from  the  breach  of  the  contract  actually 
made  between  it  and  the*  sender,  and  which 
both  parties  must  reasonably  have  under- 
stood and  contemplated,  when  making  the 
contract,  would  be  likely  to  result  from 
its  breach.  It  is  accordingly  quite  gener- 
ally held  that,  in  an  action  for  a  failure  to 
transmit  correctly  or  deliver  promptly  a 
cipher  or  unintelligible  despatch,  when  the 
company  is  'not  informed  of  its  nature,  or 
the  importance  or  extent  of  the  business  to 
which  it  relates,  the  measure  of  damages 
is  merely  the  sum  paid  for  sending  it.  27 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1062; 
Primrose  v.  Western  U.  Teleg.  Co.  154  U. 
S.  1,  38  L.  ed.  883,  14  Sup.  Ct.  Rep.  1098. 
This  is  on  the  theory  that  the  measure  of 
the  company's  responsibility  depends  upon 
the  nature  and  character  of  the  contract, 
its  knowledge  of  special  circumstances  and 
of  the   purpose  of   the  despatch   which  it 
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agrees  to  transmit  and  deliver.  In  a  word, 
the  measure  of  its  responsibility  is  deter- 
mined by  the  contract  which  it  makes  with 
the  sender  of  the  message.  Now,  if  the 
proper  criterion  by  which  to  determine  the 
measure  of  responsibility  of  the  company  in 
the  matter  of  damages  is  the  contract  .be- 
tween it  and  the  sender,  it  would  seem  clear 
that,  upon  the  same  principle,  the  person 
or  persons  to  whom  it  is  to  be  liable  must 
be  ascertained  from  the  same  source,  and 
that  it  is  liable  only  to  such  persons  as  it 
may  have  expressly  agreed  to  serve,  or  who 
are  the  beneficiaries  of  the  contract  made 
with  it;  and  such  we  believe  to  be  the  deci- 
sions'. 

An  exhaustive  examination  of  the  cases 
holding  that  the  addressee  of  a  telegraphic 
message  may  sue  the  company  for  negli- 
gence discloses  that  in  all  of  them  the  com- 
pany knew  or  was  chargeable  with  knowl- 
edge that  the  message  was  for  his  benefit. 
No  case  has  come  under  our  observation 
where  the  addressee  was  permitted  to  sue 
under  any  other  circumstances.  On  the 
contrary,  those  already  cited  show  that  he 
has  been  denied  relief  where  the  contract 
was  not  for  his  benefit.  In  the  present  case 
the  message  sent  by  Weir  to  the  plaintiffs 
does  not  disclose  that  they  were  the  parties 


intended  to  be  benefited  by  the  contract  be- 
tween him  and  the  company  for  its  trans- 
mission and  delivery,  or  that  they  had  any 
interest  whatever  in  the  subject-matter,  nor 
was  the  company  otherwise  advised  of  that 
fact.  The  message  is  a  mere  direction  to 
Weir  to  the  plaintiffs  to  perform  some  act 
for  him,  and  the  company  could  not  have 
understood  from  it  that  it  was  intended 
for  the  benefit  of  the  plaintiffs,  or  that  they 
would  be  injured  by  its  nondelivery.  If  the 
message  had  been  directed  to  them  as  real- 
estate  brokers,  or  if  the  company,  at  the 
time  it  received  and  agreed  to  transmit  it, 
knew  that  they  were  engaged  in  that  busi- 
ness, or  if  the  message  had  simply  advised 
them  that  Weir  would  take  the  Shepard 
farm  at  the  price  named,  without  more,  the 
facts  might  possibly  bring  the  case  within 
the  doctrine  of  some  of  the  decisions  hold- 
ing that  an  addressee  may  sue  the  company 
for  negligence  in  not  delivering  a  message. 
The  message  in  question,  however,  is  not  of 
that  character.  It  indicates  on  its  face  that 
it  was  sent  for  the  benefit  of  Weir,  and 
therefore  it  cannot  be  held  that  the  contract 
between  Weir  and  the  company  for  its  trans- 
mission was  made  for  the  benefit  of  the 
plaintiffs. 
The  judgment  icill  he  affirmed. 


RHODE  ISLAND  SUPREME  COURT. 


STATE  of  Rhode  Island 

V, 

Charles  J.  QUIGLEY. 


( 


R.  I. 


) 


1.  The  exclusion  of  areneral  evidence 
as  to  the  past  life  of  one  accused  of 
marder  and  the  condition  of  his  father,  of- 
fered as  a  foundation  for  the  Inference  that 
he  was  suffering  from  delirlom  tremens  at  the 
time  of  the  homicide,  is  not  error  if  evidence 
\9  subsequently  admitted  showing:  his  condi- 
tion and  habits  within  a  reasonable  time  of 
the  commission  of  the  crime. 

2.  One  on  trial  for  tiie  commission  of  a 
crime  cannot  reiiuire  the  Judge  to  single 
out  for  particular  comment  in  Its  Instructions 
to  the  Jury  certain  facts  or  eyldence  to  which 
his  attention  Is  called. 

3.  Tlie  barden  of  provinar  insanity  as  a 

defense  to  a  criminal  prosecution  is  upon  the 
accused ;  and  it  Is  not  sufficient  merely  to 
raise  a  reasonable  doubt  as  to  sanity,  but  the 
evidence  upon  that  point  must  preponderate 
In  his  favor,  or  be  sufficient  to  satisfy  the 
Jury  of  the  fact. 


Note.— -For  presumption  and  burden  of  proof 
as  to  sanity  or  Insanity  of  accused  person,  see 
also  State  v.  Scott,  36  L.  R.  A.  721,  and  note; 
Ryder  v.  State,  38  L.  R.  A.  721 ;  and  Maas  v. 
Oklahoma,  63  L.  R.  A.  814. 
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4.  A  new  trial  cannot  be  irranted  in  a 
criminal  case  for  newly  discovered  evf* 
dence  to  rebut  the  testimony  of  one  of  the 
state's  medical  witnesses,  who  testified  that 
he  vaccinated  accused  and  observed  his  condi- 
tion on  a  certain  day,  by  showing  that  the 
witness  was  mistaken,  where  the  accused  and 
his  counsel  knew  before  the  trial  ended  that 
there  was  no  evidence  of  recent  vaccination  of 
the  accused,  and  had  access  to  the  prison  rec- 
ords to  determine  the  medical  treatment  of 
him. 

(March  21,  1004.) 

APPLICATION  by  defendant  for  a  new 
trial  after  being  convicted  of  marder. 
Denied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thonuui  F.  Oooney,  Jaanea  A. 
Cahill,  and  James  H.  Hiscins,  for  de- 
fendant: 

The  accused  in  a  criminal  prosecution, 
who  alleges  insanity  from  alcoholism  as  a 
defense,  is  entitled  to  have  all  the  facts  and 
circumstances  bearing  upon  the  condition  of 
his  mind  fairly  submitted  to  the  jury,  which 
must  determine  as  to  his  responsibility. 

2  Clevenger,  Med.  Jur.  p.  716;  6  Lawsoo. 
Criminal  Defenses,  630. 

Delirium  tremens  is  insanity. 

3  Rice,  Crim.  Ev.  p.  666,  (b). 
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Evidence  of  hereditary  insanity  in  the 
father  of  this  defendant  was  admissible. 

16  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  613;  3 
Bncknill  A  T.  Psychological  Medicine,  p.  14, 
cited  in  3  Witthaus  &  Becker,  Med.  Jur. 
pp.  208,  209;  1  Clevenger,  Med.  Jur.  p.  526, 
§  11;  State  v.  Windsor,  5  Harr.  (Del.)  512; 
Bradley  v.  State,  31  Ind.  492 ;  State  v.  Fet- 
ter, 25  Iowa,  67 ;  Baxter  v.  Abbott,  7  Gray, 
71 ;  Prentis  v.  Bates,  93  Mich.  234,  17  L.  R. 
A.  494,  53  N.  W.  153;  2  Hamilton,  Legal 
Medicine,  p.  57;  People  v.  Qarbutt,  17  Mich. 
9,  97  Am.  Dec.  162;  Smith  v.  Kramer,  1  Am. 
Law  Beg.  353;  Oom,  v.  AndretM, 'Wharton 

6  Stills,  Med.  Jur.  §  375;  Com.  v.  Rogers, 

7  Met.  600,  41  Am.  Dec.  458 ;  CoU's  Trial,  7 
Abb.  Pr.  N.  S.  330;  Buswell,  Insanity,  p. 
249,  §  235 ;  1  Crim.  Law  Mag.  p.  446 ;  Jones 
V.  People,  23  Colo.  276,  47  Pac.  275;  Porter 
T.  State,  135  Ala.  51,  33  So.  694;  Murphy 
V.  Com,  92  Ky.  485,  18  S.  W.  163;  KnilocWs 
Trial,  26  How.  St.  Tr.  891-997. 

When  the  proof  in  a  criminal  case  is 
equal,  the  scale  is  turned  not  against  the 
defendant  by  the  presumption  of  sanity,  but 
is  turned  in  his  favor  by  the  presumption  of 
innocence.  The  presumption  of  innocence  is 
regarded  as  perhaps  the  most  powerful  in 
the  law  relating  to  presumptions. 

Best,  Ev.  Chamberlayne's  ed.  p.  334;  Rex 
V.  Twyning,  2  Barn.  &  Aid.  386;  McArthur 
V.  State,  69  Ark.  431,  27  S.  W.  628 ;  State  v. 
MoDaniel,  84  N.  C.  803;  State  ex  rel,  Phelan 
V.  WaUh,  62  Conn.  260,  17  L.  R.  A.  364,  25 
Atl.  1;  22  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  1236;  Persons  v.  State,  90  Tenn.  291,  16 
S.  W.  726;  State  v.  Lee,  69  Conn.  186,  37 
Atl.  75. 

Where  the  presumptions  are  of  equal 
weight  they,  of  course,  neutralize  each  other. 

22  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1237. 

The  essential  elements  must  be  proved  be- 
yond all  reasonable  doubt  by  the  govern- 
ment. This  includes  the  fact  of  sanity,  and 
the  parly  whose  duty  it  is  to  prove  that  fact 
must  introduce  positive  and  express  evi- 
dence showing  the  fact  to  exist. 

Foster  v.  Berry,  14  R.  I.  601;  Com.  v. 
Bradford,  9  Met.  268 ;  Atlas  Bank  v.  Doyle, 
9  R.  I.  76,  11  Am.  Rep.  219,  98  Am.  Dec. 
368;  State  v.  Beswiok,  13  R.  I.  211,  43  Am. 
Rep.  26 ;  Cooley,  Const.  Lim.  §  355 ;  Dove  v. 
State,  3  Heisk.  348 ;  Davis  v.  United  States, 
160  U.  S.  469,  40  L.  ed.  499,  16  Sup.  Ct.  Rep. 
353. 

There  can  be  no  criminal  intent  when  the 
mental  condition  of  the  party  accused  is  such 
that  he  is  incapable  of  forming  one. 

People  V.  Oarbutt,  17  Mich.  9,  97  Am.  Dec. 
162. 

The  prosecution  takes  upon  itself  the 
burden  of  establishing,  not  only  the  killing, 
but  also  the  malicious  intent  in  every  case. 
The  defense  of  insanity  denies  positively  the 
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capacity  to  have  any  malice  in  its  legal 
sense. 

Sanity  is  an  essential  part  of  the  case  of 
the  state.  If  there  is  a  reasonable  doubt  of 
sanily  on  the  proof  offered,  the  jury  must 
bring  in  a  verdict  of  not  guilty. 

State  V.  Schweitzer,  57  Conn.  632,  6  L.  R. 
A.  126,  18  Atl.  787 ;  Walker  v.  People,  88  N. 
Y.  81 ;  Brotherton  v.  People,  76  N.  Y.  169 ; 
People  V.  mno,  149  N.  Y.  317,  43  N.  E.  863; 
Com.  V.  York,  9  Met.  93,  43  Am.  Dec.  373; 
Com.  V.  Heath,  11  Gray,  303;  Com.  v.  Pome- 
roy,  117  Mass.  143;  Wharton,  Homicide, 
2d  ed.  p.  753 ;  Ortwein  v.  Com.  76  Pa.  414, 
18  Am.  Rep.  420;  Com.  v.  Wirebaok,  190  Pa. 
138,  70  Am.  St.  Rep.  625,  42  Atl.  642;  Scott 
V.  Wood,  81  Cal.  398,  22  Pac.  871 ;  People  v. 
Bushton,  80  Cal.  160,  22  Pac.  127,  549; 
People  V.  Travers,  88  Cal.  233,  26  Pac.  88. 

An  insane  person  is  irresponsible  for  crim^ 
of  any  sort  or  degree. 

16  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  622. 
2  Thompson,  Trials,  pp.  1878,  1879,  8  2524; 
Clark,  Crim.  Proc.  pp.  640,  641. 

Evidence  of  insanity  sufficient  to  cause  ir- 
responsibility requires  an  acquittal,  and 
cannot  have  the  effect  of  reducing  the  decree 
of  murder. 

16  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  621; 
Com.  V.  Bollinger,  190  Pa.  166,  42  Atl.  648 ; 
Com.  V.  Wireback,  190  Pa.  138,  70  Am.  St. 
Rep.  625,  42  Atl.  642;  Burt  v.  State,  38 
Tex.  Crim.  Rep.  438,  39  L.  R.  A.  305,  330, 
40  S.  W.  1000,  43  S.  W.  344;  Davis  v. 
United  States,  160  U.  S.  469,  40  L.  ed.  499, 
16  Sup.  Ct.  Rep.  363;  Hotema  v.  United 
States,  186  U.  S.  413,  46  L.  ed.  1225,  22 
Sup.  Ct.  Rep.  896;  State  v.  Bartlett,  43  N. 
H.  224,  80  Am.  Dec.  154 ;  People  v.  MoCann, 
16  N.  Y.  69,  69  Am.  Dec.  642;  Com.  v.  York, 
9  Met.  93,  43  Am.  Dec.  373;  Com.  v.  Pome- 
roy,  117  Mass.  143;  Wharton,  Homicide,  2d 
ed.  753,  Appx.  et  seq.;  People  v.  Qarbutt,  17 
Mich.  9,  97  Am.  Dec.  162;  State  v.  Crauv- 
ford,  11  Kan.  32;  State  v.  Lee,  69  Conn. 
200,  37  Atl.  76. 

A  reasonable  doubt  of  a  person's  sanity  is 
sufficient  to  prevent  a  conviction. 

1  Bennett  &  H.  Lead.  Crim.  Cas.  pp.  295, 
299,  302,  304,  306;  Davis  v.  United  States, 
160  U.  S.  469,  40  L.  ed.  499,  16  Sup.  Ct. 
Rep.  353;  Hotema  v.  United  States,  186  U. 
S.  413,  46  L.  ed.  1225,  22  Sup.  Ct.  Rep.  896; 
Ouiteau's  Case,  10  Fed.  161 ;  Thayer,  Cases 
on  Ev.  p.  48,  note  3;  Best,  Ev.  Chamber- 
layne's  ed.  part  2,  p.  301,  note  B;  Bishop, 
New  Crim.  Law,  chap.  26,  pp.  162,  287;  3 
Greenl.  Ev.  loth  ed.  p.  9,  note  3 ;  McKelvey, 
Ev.  pp.  79.  80,  §  50:  1  McCIain,  Crim.  Law, 
pp.  139,  174,  175. 

If  the  prisoner  was  insane  he  was  not 
an  accountable  being. 

State  V.  Marler,  2  Ala.  43,  36  Am.  Dec. 
398;  Ogletree  v.  State,  28  Ala.  693;  Boswell 
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y.  State,  63  Ala.  307,  35  Am.  Bep.  20; 
Perry  v.  State,  fil  Ala.  30,  6  So.  426;  Max- 
well V.  State,  89  Ala.  150,  7  So.  824;  Ward 
V.  State,  96  Ala.  100,  11  So.  217;  Burger  v. 
State,  83  Ala.  36,  3  So.  319;  Pate  v.  State, 
94  Ala.  14,  10  So.  665;  Albritton  v.  State, 
94  Ala.  76,  10  So.  426;  Pellum  v.  State,  89 
Ala.  28,  8  So.  83;  Oa^at  v.  State,  40  Ark. 
511;  Blankenehip  v.  State,  55  Ark.  244,  18 
S.  W.  54 ;  mil  V.  People,  1  Colo.  436 ;  Kelly 
V.  People,  17  Colo.  130,  29  Pac.  805;  Kent 
V.  People,  8  Colo.  563,  9  Pac.  852;  Jones  v. 
People,  23  Colo.  276,  47  Pac.  275;  State  v. 
Johnson,  40  Conn.  136;  Pa(»e  v.  Oole,  53 
Conn.  53,  55  Am.  Rep.  53,  22  Atl.  681 ;  State 
V.  Lee,  69  Conn.  186,  37  Atl.  79;  State  v. 
Schweitzer,  57  Conn.  532,  6  L.  R.  A.  125, 
18  Atl.  787;  State  v.  Reidell,  9  Houst. 
(Del.)  470,  14  Atl.  550;  State  v.  Kava- 
naugh  (Del.)  53  Atl.  335;  State  v.  Taylor, 
Honst.  Crim.  Rep.  (Del.)  464;  Hodge  v. 
State,  26  Fla.  11,  7  So.  593;  Armstrong  v. 
iSftote,  30  Fla.  170,  17  L.  R.  A.  484,  11  So. 
618;  Davis  v.  State,  44  Fla.  32,  32  So.  822; 
Long  V.  State,  38  Ga.  491 ;  Ryder  v.  fiftofe, 
100  Ga.  528,  38  L.  R.  A.  721,  62  Am.  St. 
Rep.  334,  28  S.  E.  246 ;  People  v.  Walter,  1 
Idaho.  386;  State  v.  Hamilton,  67  Iowa, 
596,  11  N.  W.  5;  Hopps  v.  People,  31  111. 
385,  83  Am.  Dec.  231 ;  Chase  v.  People,  40 
ni.  353;  Langdon  y.  People,  133  111.  382,  24 
N.  E.  874;  Dunn  v.  People,  109  111.  635; 
Dacey  y.  People,  116  111.  555,  6  N.  E.  165; 
Montag  v.  People,  141  111.  75,  30  N.  E.  337 ; 
Lilly  y.  People,  148  111.  467,  36  N.  E.  95; 
Ouetig  y.  State,  66  Ind.  94,  32  Am.  Rep. 
99;  Oruhh  y.  State,  117  Ind.  277,  20  N.  E. 
257,  725;  Plummer  y.  State,  135  Ind.  308, 
34  N.  E.  968;  Stevens  y.  State,  31  Ind.  491, 
99  Am.  Dec.  634;  Plake  y.  State,  121  Ind. 
433,  16  Am.  St.  Rep.  408,  23  N.  E.  273; 
State  y.  Crawford,  11  Kan.  32;  State  y. 
Elliott,  10  Kan.  App.  69,  61  Pac.  981;  State 
y.  Orinstead,  10  Kan.  App.  74,  61  Pac.  976 ; 
State  y.  Mahn,  25  Kan.  182 ;  State  y.  Nixon, 
32  Kan.  205,  4  Pac.  159 ;  State  y.  Hendricks, 
32  Kan.  559,  4  Pac.  1050 ;  State  v.  Mowry, 
37  Kan.  309,  15  Pac.  282;  State  y.  Tar- 
borough,  39  Kan.  581,  18  Pac.  474;  State 
y.  Gould,  40  Kan.  258,  19  Pac.  739 ;  Oraham 
y.  Com.  16  B.  Mon.  587 ;  Farris  v.  Com.  14 
Bush,  369;  State  v.  Laicrence,  57  Me.  574; 
State  y.  McDonald,  65  Me.  465;  Small  y. 
Clewley,  62  Me.  155,  16  Am.  Rep.  40; 
Bourne  v.  Ward,  51  Me.  191:  Woodcock  y. 
Calais,  68  Me.  244;  Tarhox  v.  Eastern  S. 
B.  Co.  50  Me.  345 ;  Market  d  F.  Nat.  Bank 
y.  Sargent,  86  Me.  349,  35  Am.  St.  Rep. 
376,  2*7  Atl.  192;  Frechette  v.  Goulet,  8 
Can.  S.  C.  169;  Hamilton  y.  Davis.  2  U.  C. 
Q.  B.  137;  1  Greenl.  Ev.  15th  ed.  p.  78; 
Baltimore  d  R.  Co.  y.  Shipley,  39  Md.  251; 
Jones  y.  Jones,  48  Md.  391,  30  Am.  Rep. 
466:  Spencer  v.  State,  69  Md.  28,  13  Atl. 
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809;  Com.  v.  McKie,  1  Gray,  61,  61  Am. 
Dec.  410;  Com.  y.  Eddy,  7  Gray,  583;  Com. 
y.  Rogers,  7  Met.  500,  41  Am.  Dec  458; 
Com.  y.  York,  9  Met.  125,  43  Am.  Dec.  373; 
Com.  y.  Heath,  11  Gray,  303;  Com.  y.  Tuey, 
8  Cush.  1 ;  Jaquith  y.  Rogers,  179  Mass. 
192,  60  N.  E.  486;  Powers  v.  Russell,  13 
Pick.  69;  Delano  y.  Bartlett,  6  Cush.  364; 
Central  Bndge  Corp.  y.  Butler,  2  Gray, 
130;  Nichols  v.  Munsel,  115  Mass.  567; 
Willett  y.  Rich,  142  Mass.  356,  56  Am.  Rep. 
684,  7  N.  E.  776:  Broult  y.  Hanson,  168 
Mass.  17,  32  N.  E.  900;  Com.  y.  Lahy,  8 
Gray,  460;  Com.  y.  Kimball,  24  Pick.  366; 
Wilder  y.  Cowles,  100  Mass.  487 ;  Crotonin- 
shield  y.  Crowninshield,  2  Gray,  529;  Grif- 
/in  y.  Boston  d  A.  R.  Co.  148  Mass.  143, 
1  L.  R.  A.  698,  12  Am.  St.  Rep.  526,  19  N. 
E.  166;  Maher  y.  People,  10  Mich.  212,  81 
Am.  Dec.  781;  People  y.  Oarbutt,  17  Mich. 
9,  97  Am.  Dec.  162;  State  v.  Howell,  100 
Mo.  628,  14  S.  W.  4;  Wright  v.  People,  4 
Neb.  407;  Ballard  y.  State,  19  Neb.  609, 
28  N.  W.  271 ;  Snider  v.  State,  56  Neb.  309, 
76  N.  W.  574 ;  Knights  y.  State,  58  Neb.  226, 
76  Am.  St.  Rep.  78,  78  N.  W.  608 ;  State  r. 
Lewis,  20  Ney.  333,  22  Pac.  241;  State  y. 
McCluer,  6  Ney.  132;  State  y.  Bartlett,  43 
N.  H.  224,  80  Am.  Dec.  164;  State  y. 
Spencer,  21  N.  J.  L.  196;  Craves  y.  State, 
45  N.  J.  L.  203;  People  y.  McCann,  16  N.  Y. 
68,  69  Am.  Dec.  642;  Brotherton  y.  People, 
75  N.  Y.  159;  People  y.  Nino,  149  N.  Y. 
317,  43  N.  E.  853;  Walker  y.  People,  88 
N.  Y.  8 ;  O'Connell  y.  People,  87  N.  Y.  377, 
41  Am.  Rep.  379;  People  y.  iZtordan,  117 
N.  Y.  71,  22  N.  E.  455;  People  v.  Downs, 
123  N.  Y.  558,  25  N.  E.  988 ;  State  v.  Vann, 
82  N.  C.  631 ;  State  y.  Davis,  109  N.  C.  780, 
14  S.  E.  55;  State  y.  Starling,  61  N.  C.  (6 
Jones,  L.)  366;  Faulkner  v.  Territory,  6 
N.  M.  465,  30  Pac.  905;  Loeffner  y.  State, 
10  Ohio  St.  598;  Judge  y.  Narragansett 
Electric  Lighting  Co.  21  R.  I.  128,  42  Atl. 
507 ;  Cassidy  y.  Angell,  12  R.  I.  447,  34  Am. 
Rep.  690;  State  y.  Yokum,  11  S.  D.  544, 
79  N.  W.  835 ;  Dove  y.  State,  3  Heiak.  348 ; 
Stuart  y.  State,  1  Baxt.  178;  King  y.  State, 
91  Tenn.  619,  20  S.  W.  169;  United  States 
y.  Sickles,  2  Hayw.  &  H.  319;  People  y. 
Troey,  1  Utah,  343 ;  State  y.  Meyer,  58  Vt. 
457,  3  Atl.  195 ;  State  y.  Cross,  42  W.  Va. 
253,  24  S.  E.  996 ;  Revdr  y.  State,  82  Wis. 
296,  62  N.  W.  84;  Ou^tavenson  y.  State,  10 
Wyo.  300,  68  Pac.  1006. 

Mr.  Charles  F.  Steams,  Attorney  Gen- 
eral, for  the  State. 

Douglas,  J.,  deliyered  the  opinion  of  the 
court: 

The  defendant,  on  January  30,  1903,  was 
found  guilty  of  the  murder  of  Abraham  A. 
Camac,  October  4,  1902.  He  now  prays  for 
a  new  trial,  alleging:    (1)  That  the  yerdict 
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iB  against  the  law;  (2)  that  the  verdict  is 
against  the  evidence ;  ( 3 )  that  the  presiding 
justice  erred  in  excluding  certain  testimony 
offered  by  the  defendant;  (4)  that  the  pre- 
siding justice  erred  in  his  instructions  to 
the  jury;  (5)  that  the  presiding  justice 
erred  in  refusing  to  instruct  the  jury  as  re- 
quested by  the  defendant;  (6)  that  he  has 
discovered  new  and  material  evidence,  which 
could  not,  by  the  exercise  of  due  and  rea- 
sonable diligence  on  his  part,  have  been 
procured  for  use  at  the  first  trial. 

The  verdict,  in  our  judgment,  is  right  in 
law  and  fact.  The  imdisputed  facts  are  that 
the  defendant  had  known  one  Ellen  L.  How- 
ard for  thirteen  or  fourteen  years,  and  had 
become  engaged  to  marry  her ;  that  on  Sep- 
tember 25,  1902,  she  was  married  to  Abra- 
ham A.  Camac;  that  Quigley  was  informed 
of  this  by  letter  from  Mrs.  Howard,  Mrs. 
Camac's  mother;  that  within  a  day  or  two 
after  he  received  this  letter  he  went  from 
Canton,  Massachusetts,  where  he  lived,  to 
Pawtudcet,  as  he  himself  said,  to  kill  the 
man  who  had  married  his  g^rl.  He  arrived 
at  Pawtucket  Wednesday  or  Thursday,  Octo- 
ber 1st  or  2d,  and  bought  a  revolver  on  Fri- 
day, October  3d.  While  under  the  influence 
of  liquor  he  showed  the  revolver  to  the  bar- 
tender in  Rock's  saloon;  told  him  that  he 
came  from  Massachusetts ;  that  he  was  stop- 
ping at  Rumford,  and  that  there  was  a  man 
and  woman  there  whom  he  was  going  to 
shoot.  In  the  evening  of  Friday,  the  3d,  he 
was  discovered  in  the  back  yard  of  Camac's 
house.  The  barking  of  the  dog  attracted 
the  attention  of  the  people  in  the  house, 
some  of  whom  went  to  the  door,  and,  in  re- 
sponse to  his  request  to  see  Abraham 
Camac,  Abraham,  with  others,  went  out  to 
see  him.  Quigley  heard  Mrs.  Camac's  voice 
in  the  doorway,  and  reproached  her  for 
marrying.  Camac  told  Qiiigley  that  he  had 
seen  a  letter  in  which  Quigley  had  threat- 
ened to  blow  out  his  (Camac's)  brains  if  he 
ever  saw  him.  After  some  further  conver- 
sation Quigley  said  he  wished  Mr.  and  Mrs. 
Camac  good  luck,  and  left  the  place.  The 
next  afternoon  (Saturday)  Quigley  went  to 
Rock's  saloon,  and  after  he  had  been  there 
a  short  time  Camac  entered  the  saloon.  At 
10  minutes  past  2  Quigley  went  out  of  the 
side  room  in  which  he  was  sitting,  followed 
Camac  to  the  bar,  and  without  the  ex- 
change of  any  words  fired  three  shots  at 
Camac,  woimding  him  in  the  left  hip  and 
also  in  the  back.  Camac  died  the  next 
morning  of  these  wounds.  After  the  shoot- 
ing Quigley  left  the  saloon,  and  ran  slowly 
towards  the  center  of  the  city,  and  within 
a  short  time  thereafter  he  was  arrested. 
When  the  officer  arrested  him  he  said  he 
was  going  to  give  himself  up.  All  the  wit^ 
nesses  agreed  that  Quigley  was  sober  at  the 
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time  of  the  shooting  The  testimony  also 
showed  that  Quigley  was  a  man  who  was 
accustomed  to  steady  drinking.  After  his 
arrest  Quigley  told  Officer  Flynn,  who  ar- 
rested him,  that  he  was  sorry  that  he  did 
not  shoot  both  Camac  and  the  girl,  that  he 
shot  Camac  because  be  had  married  the 
girl,  and  that  he  had  bought  the  revolver 
a  few  days  before  the  shooting.  Flynn  testi- 
fied that  Quigley  was  sober  at  the  time  he 
arrested  him,  and  that  he  was  calm  and 
cool.  Thomas  F.  Vance,  a  lawyer,  and  the 
coroner  of  Pawtucket,  saw  Quigley  at  half 
past  3  that  afternoon,  and  was  with  him 
for  an  hour  or  more.  Mr.  Vance  testified 
that  Quigley  appeared  to  be  all  right,  that 
he  looked  pale,  and  that  he  had  apparently 
been  drinking  a  very  limited  number  of 
glasses  of  beer.  The  same  afternoon  Quig- 
ley was  taken  to  Camac's  house,  and  con- 
fronted with  him.  He  was  very  reluctant  to 
go  until  he  was  told  that  the  police  would 
protect  him.  While  he  was  there  Camac's 
father  attempted  to  assault  him,  and  he 
was  thoroughly  frightened,  and  his  alarm 
continued  until  he  was  away  from  the 
house.  Camac,  realizing  that  he  was  mor- 
tally wounded,  fully  identified  Quigley  as 
the  person  who  had  shot  him.  While  on  the 
street  between  the  Camac  house  and  the 
police  station,  Quigley's  picture  was  taken 
by  a  newspaper  man,  and  he  told  Mr.  Vance 
that  he  supposed  his  picture  would  be  in 
the  Journal  and  Bulletin,  and  said  some- 
thing about  being  the  boy  murderer.  Cap- 
tain Vananda,  of  the  Pawtucket  police,  saw 
Quigley  Boon  after  the  shooting.  He  ^sti- 
fled that  he  was  very  nervous,  but  that  he 
was  quite  sober;  that  he  guessed  the  man 
had  been  drinking.  At  the  station  Quigley 
wanted  to  tell  his  story  to  the  officer,  and 
told  the  officer  that  if  he  knew  the  story — 
the  other  side  of  it — that  he  would  not 
blame  him  (i.  6.,  Quigley).  Chief  of  police 
Rice  saw  Quigley  about  3  p.  m.  on  October 
4th,  Saturday,  and  Quigley  said  to  him  that 
he  shot  Camac  because  he  married  the  girl 
he  was  going  with.  Rice  testified  that  Quig- 
ley looked  pale,  but  that  he  could  not  say 
that  he  was  under  the  infiuence  of  liquor. 
He  looked  like  a  man  who  had  been  on  a 
drunk,  but  he  showed  no  indications  of 
delirium  tremens  then ;  that  he  remained  in 
the  station  until  Monday  morning,  and 
while  there  showed  no  indication  of  delirium 
tremens  to  nonprofessional  observers.  None 
of  these  facts  were  controverted. 

The  accused,  through  his  counsel,  sets  up 
the  defense  of  insanity  of  a  temporary  char- 
acter, to  wit,  delirium  tremens;  alleging 
that  this  incapacity  existed  at  the  time  of 
the  homicide,  btit  had  passed  away  soon 
after.  There  was  no  pretense  that  the  ac- 
cused had  ever  suffered  from  anything  in 
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the  nature  of  permanent  aberration  of  mind. 
To  support  this  defense  several  witnesses  \ 
appeared,  who  had  known  the  accused  from 
one  to  twelve  years,  and  their  testimony 
was  to  the  effect  that  the  accused  was  ac- 
customed to  drink  to  excess,  and  on  some 
occasions  had  shown  symptoms  which  to 
them  indicated  delirium  tremens.  One  medi- 
cal expert — Dr.  Ford — ^made  examinations 
of  the  accused  at  various  times,  at  the  re- 
quest of  his  counsel,  and  declared  it  to  be 
his  opinion  that  the  accused  had  delirium 
tremens  or  alcoholic  insanity  on  October 
4th  in  an  aborted  form.  He  first  examined 
Quigley  on  Sunday  evening,  October  6th, 
and  thinks  he  was  then  suffering  from  delu- 
sions of  persecution.  He  did  not  have  the 
typical  symptoms  of  delirium  tremens. 
When  asked,  ''What  kind  of  symptoms  did 
he  suffer  from?"  he  answered,  "I  think  they 
were  aborted."  He  judged  from  circum- 
stances that  the  delusions  had  lasted  a  week. 
In  cross-examination  it  appeared  that  the 
doctor  thought  the  accused  was  suffering 
from  a  delusion  because  the  accused  told 
him  that  he  was  afraid  Mr.  Camac  might 
shoot  him,  and  he  likewise  thought  this  de- 
lusion had  lasted  a  week  because  Quigley 
told  him  so.  In  describing  Quigley's  dis- 
ease, he  says,  "I  think  it  more  on  the  type 
of  abortive  delirium  tremens  than  it  was 
of  the  typical  kind."  He  says,  further: 
"There  was  no  delirium,  as  far  as  I  could 
find  out.  I  have  no  reason  to  believe  that 
he  had  active  hallucinations  and  delusions." 
The  state,  in  rebuttal,  called,  amongst  other 
witnesses,  Dr.  Keene,  who  is  in  charge  of 
the  State  Insane  Asylum,  who  explained 
that  the  symptoms  of  true  delirium  tremens 
are  visible  and  apparent  to  an  ordinary,  un- 
professional observer,  consisting  of  physical 
tremor  and  mental  hallucinations  which  the 
patient  cannot  help  giving  evidence  of .  Omit- 
ting all  other  evidence  for  the  state  on  that 
issue,  we  see  no  ground  upon  which  the  jury 
could  have  founded  even  a  reasonable  doubt 
that  the  homicide  was  the  deliberate  pre- 
meditated act  of  the  accused,  and  that  in 
committing  it  he  possessed  and  exhibited 
intelligence  and  malice.  As  the  jury  had 
heard  the  evidence  which  described  the  at- 
tempt of  Mr.  Camac,  the  father,  to  seize 
a  gun  for  the  purpose  of  shooting  Quigley 
when  he  was  brought  to  his  house  to  see 
Camac,  the  son,  as  he  lay  dying,  they  were 
quite  justified  in  attributing  the  fear  of 
Camac,  which  the  accused  showed  in  the 
presence  of  the  doctor,  to  a  rational  appre- 
ciation of  the  situation,  and  in  considering 
hiB  emotion  as  the  remorse  which  a  sane 
person  would  feel  after  the  commission  of 
a  heinous  crime.  Indeed,  it  is  not  now 
urged  by  the  counsel  for  the  accused  that 
the  verdict  was  against  the  evidence  under 
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the  law  as  charged  by  the  court.  The  only 
exception  to  the  rejection  of  evidence  of- 
fered by  the  accused  was  taken  because  the 
court  would  not  permit  him  to  introduce 
testimony  covering  the  whole  of  the  de- 
fendant's previous  life,  and  also  to  show  the 
condition  of  his  father,  as  a  foundation  for 
an  inference  that  the  defendant  had  delir- 
rium  tremens  at  the  time  of  the  homicide. 
The  precise  question  to  which  objection  was 
sustained  was  addressed  to  a  witness  who 
said  he  had  known  Quigley  about  eighteen 
years,  and  was:  "Now,  will  you  kindly  tell 
the  jury,  in  your  own  way,  just  what  sort 
of  man  in  Canton  Mr.  Quigley  appeared  to 
be?"  In  support  of  the  inquiry  defendant's 
counsel  referred  to  Shailer  v.  Bumstead,  99 
Mass.  112,  where  the  court  says:  "If,  there- 
fore, the  statement  or  declaration  offered 
has  a  tendency  to  prove  a  condition  not  in 
its  nature  temporary  and  transient,  then 
.  .  .  [it]  is  admissible.  Its  weight  will 
depend  upon  its  significance  and  proximity." 
The  court,  after  considerable  discussion, 
said  that  "evidence  that  the  accused  suffered 
from  delirium  tremens  ten  or  fifteen  years 
ago  or  somebody  in  his  family  suffered  in 
that  way,"  was  too  remote;  and  again  re- 
ferring to  the  fact,  as  shown  by  authorities 
submitted  by  defendant's  counsel,  that  delir- 
ium tremens  is  a  temporary  and  transient 
condition,  the  court  said:  "You  may  show 
what  his  condition  was,  or  anything  not  too 
remote;  anything,  say,  close  to  this  time 
about  his  drinking,  his  habits,  and  whether 
he  had  recently  been  in  the  habit  of  doing 
it,  and  then  his  leaving  Canton  and  coming 
here;  and  all  that  you  may  show  for  the 
purpose  of  convincing  those  twelve  men 
there  of  the  mental  condition  of  this  man, 
and  as  to  whether  or  not  he  did  know  or 
didn't  know  what  he  was  doing  at  the  time 
he  did  it;  and  further  than  that,  of  course, 
I  cannot  see  my  way  at  present,  but  you 
can  save  that  point  if  you  desire.  Mr. 
Cooney:  Under  the  circumstances,  I  desire 
to  save  that  point  if  you  will  permit.  (Ex- 
ception noted  by  Mr.  Cooney.)"  It  would 
be  sufiicient  to  say  of  this  exception  in  a 
civil  case  that  it  could  not  be  entertained 
because  it  does  not  apply  to  any  specific 
testimony  or  raise  any  specific  question  of 
law;  and  in  this  case,  if  we  consider  the 
question  which  was  attempted  to  be  raised, 
we  cannot  sustain  the  exception.  The  court, 
in  effect,  told  the  counsel  that  he  must  keep 
within  reasonable  limits  in  proving  past 
conditions  as  a  basis  of  inference  with  re- 
gard to  the  present.  The  evidence  which 
was  afterwards  offered  on  this  point  and 
admitted  was  all  that  could  have  been  rea- 
sonably considered  as  bearing  even  remotely 
upon  the  question.  Witnesses  were  allowed 
to  testify  to  Quigley's  condition  and  habits 
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for  periods  of  from  one  to  twelve  years,  and 
his  father's  habits  were  detailed  also  with- 
out objection.    This  exception  is  untenable. 

The  objection  to  the  charge  and  the  ex- 
ceptions taisen  to  the  refusal  of  the  court 
to  charge  as  requested  by  counsel  for  the 
accoaed  raised  two  questions.  The  fifth, 
sixth,  and  seventh  requests  were  that  the 
presiding  justice  should  call  the  attention 
of  the  jury  particularly  to  certain  portions 
of  the  testimony,  and  should  suggest  to 
them  certain  inferences  of  fact  to  be  drawn 
from  them.  While  our  statute  (Gen.  Laws 
1896,  chap.  223,  §  13)  gives  the  judge  who 
is  presiding  at  a  jury  trial  great  latitude 
in  his  comments  on  the  evidence,  only  re- 
quiring that  he  shall  not  materially  mis- 
state it,  it  does  not  impose  upon  him  as  a 
duty  anything  more  than  to  give  instruc- 
tion in  the  law.  It  must  be  left  to  the  dis- 
cretion of  the  judge  in  every  case  to  discuss 
the  evidence  and  analyze  it  as  bearing  upon 
the  issues  of  fact  which  the  jury  are  to  de- 
termine, or  to  confine  himself  only  to  a 
statement  of  the  legal  propositions  which 
are  applicable  to  those  issues,  leaving  the 
jury  to  find  the  facts  and  apply  these  prin- 
ciples for  themselves.  Some  cases  require 
one  mode  of  treatment  and  others  the  other. 
But  it  can  never  be  insisted  by  a  party  that 
a  certain  class  of  facts  or  evidence  should 
be  singled  out  by  the  judge  for  particular 
comment,  as  was  here  requested,  and  the 
court  very  properly  refused  to  do  as  it  was 
asked.  The  jury  had  already  been  told  by 
the  judge  that  they  were  to  consider  and 
weigh  all  the  evidence  in  the  case,  and  that 
was  all  that  the  acciised  or  the  state  was 
entitled  to  demand. 

The  second  request,  so  far  as  it  involved 
a  question  of  law,*  had  already  been  charged. 

The  other  question  is  of  greater  import- 
ance, and  requires  very  careful  considera- 
tion. The  court  charged  that  upon  the  issue 
of  insanity  the  burden  of  proof  is  upon  the 
accused,  and  that  the  rule  of  evidence  upon 
this  issue  is  that  it  shall  be  proved  by  a 
fair  preponderance  of  evidence.  The  first, 
third,  and  fourth  requests,  which  were  re- 
fused, were  based  upon  the  proposition  that 
upon  the  question  of  sanity  or  insanity  of 
the  accused  the  burden  is  upon  the  state  to 
prove  sanity  l»eyond  a  reasonable  doubt. 
The  question  was  settled  in  England  in 
1843  by  the  answer  of  the  judges  to  ques- 
tions propounded  by  the  House  of  Lords, 
suggested  by  the  Case  of  Daniel  M'Nagh- 
ten,  reported  in  10  Clark  &  F.  200.  In  that 
case  the  law  was  said  to  be  that,  if  the  ac- 
cused was  conscious  that  the  act  was  one 
which  he  ought  not  to  do,  and  if  the  act 
was  at  the  same  time  contrary  to  law,  he 
is  punishable.  In  all  cases  of  this  kind  the 
jurors  ought  to  be  told  that  every  man  is 
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presumed  to  be  sane,  and  to  possess  a  suffi- 
cient degree  of  reason  to  be  responsible  for 
his  crime,  imtil  the  contrary  be  proved  to 
their  satisfaction;  and  that  to  establish  a 
defense  on  the  ground  of  insanity  it  must 
be  clearly  proved  that  at  the  time  of  com- 
mitting the  act  the  party  was  laboring  under 
such  a  defect  of  reason  from  disease  of  the 
mind  as  not  to  know  the  nature  and  quality 
of  the  act  he  was  doing,  or  as  not  to  know 
that  what  he  was  doing  was  wrong.  We 
are  not  now  concerned  with  the  definition 
of  insanity  here  given,  which  has  been  criti- 
cised as  not  entirely  accurate.  In  the  case 
at  bar  the  rule  of  evidence  only  is  at  issue. 
The  question  has  arisen  in  almost  every 
state  of  the  Union  and  in  the  courts  of  the 
United  States,  and  between  the  decisions  of 
these  courts  there  is  a  hopeless  conflict. 
The  decisions  up  to  1882  were  collected  in 
an  article  by  Henry  Wade  Rogers  in  the 
Central  Law  Journal,  vol.  14,  p.  2.  The 
writer  cites,  as  supporting  the  view  that 
the  burden  is  upon  the  accused,  the  courts  of 
Alabama,  Arkansas,  California,  Connecticut, 
Delaware,  Georgia,  Iowa,  Kentucky,  Maine, 
Massachusetts,  Minnesota,  Missouri,  New 
Jersey,  North  Carolina,  Ohio,  Pennsyl- 
vania, Tennessee,  Texas,  and  Virginia. 
To  the  contrary  are  cited  Illinois,  Indiana, 
Kansas,  Michigan,  Mississippi,  and  New 
Hampshire,  while  New  York  is  called  un- 
certain. From  the  report  of  the  trial  of 
Henry  K.  Goodwin,  published  in  1887  by 
the  attorney  general  of  Massachusetts,  by 
authority  of  law,  it  appears  that  the  courts 
of  that  state  have  abandoned  the  English 
rule.  Judge  Allen,  who  presided,  distinctly 
charged  tlie  jury  that  if,  upon  the  whole 
evidence,  they  had  a  reasonable  doubt  of  the 
defendant's  sanity,  they  should  acquit  him. 
Georgia  has  also  changed  its  view.  Ryder 
V.  State,  100  Ga.  528,  38  L.  R.  A.  721,  62 
Am.  St.  Rep.  334,  28  S.  Ul  246;  Maryland 
{Spencer  v.  State,  69  Md.  28,  13  Atl.  809) 
and  New  Mexico  {Faulkner  v.  Territory,  6 
N.  M.  465,  30  Pac.  905),  where  the  question 
has  come  up  for  the  first  time,  have  adopt- 
ed the  same  rule.  To  the  supporters  of  the 
English  rule  named  above  may  be  added 
Nevada  (State  v.  Letois,  20  Nev.  333,  22 
Pac.  241)  ;  South  Dakota  {State  v.  Yokum, 
11  S.  D.  544,  79  N.  W.  835)  ;  and  Utah 
{People  V.  Dillon,  8  Utah,  92,  30  Pac.  150). 
The  case  of  State  v.  Scott,  49  La.  Ann.  253, 
36  L.  R.  A.  721,  21  So.  271,  reviews  the  law 
up  to  that  date,  and  adopts  the  English 
rule.  The  notes  to  this  case  present  fully 
all  the  American  cases  to  that  time,  and 
justify  the  conclusion  of  the  court  that  the 
great  weight  of  authority,  including  both 
decisions  of  courts  and  conclusions  of  the 
text  writers,  supports  its  decision. 
Perhaps  the  most  weighty  authority  to 
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the  contrary  is  Davis  v.  United  States,  160 
U.  S.  469,  40  L.  ed.  490,  16  Sup.  Ct.  Rep. 
363,  which  adopts  the  view  apparently  orig- 
inated by  Mr.  Bishop  (2  Bishop,  Grim.  Proc. 
S  673),  where  it  is  thus  stated:  "To  the 
writer  of  these  volumes  the  true  doctrine 
seems  to  be  the  following:  'Sanity,'  as  ob- 
served by  a  learned  judge  (Wright,  J.,  in 
Walter  v.  People,  32  N.  Y.  147,  164),  'is 
presumed  to  be  the  normal  state  of  the 
human  mind,  and  it  is  never  incumbent 
upon  the  prosecutor  to  give  affirmative  evi- 
dence that  such  state  exists  in  a  particu- 
lar case.'  But  suppose  this  normal  state  is 
denied  to  have  existed  in  the  particular  in- 
stance. Then,  if  evidence  is  produced  in 
support  of  such  denial,  the  jury  must  judge 
of  it  and  its  effect  on  the  main  issue  of 
guilty  or  not  guilty;  and  if,  considering  all 
the  evidence,  and  considering  the  presump- 
tion that' what  a  man  does  is  sanely  done, 
and  suffering  the  evidence  and  the  presump- 
tion to  work  together  in  their  minds,  they 
entertain  a  reasonable  doubt  whether  tne 
prisoner  did  the  act  in  a  sane  state  of  mind, 
they  are  to  acquit."  In  Davis  v.  United 
States  the  court  holds  that  the  burden  is 
upon  the  prosecution  to  establish  sanity  as 
an  ingredient  of  the  crime ;  and  hence,  when 
the  presumption  of  sanity  becomes  silent 
on  the  introduction  of  evidence  against  it, 
proof  of  sanity  beyond  a  reasonable  doubt 
must  be  made  before  the  jury  can  convict. 
It  would  be  a  fruitless  task  to  review  in  de- 
tail the  cases  where  the  question  has  been 
considered,  for  they  are  divided  into  two 
classes,  which  follow  substantially  the  same 
two  divergent  lines  of  reasoning.  The  Eng- 
lish rule  implies  that  the  question  of  guilt 
and  the  question  of  insanity  raise  two  dis- 
tinct issues,  and  that,  while  both  may  be 
involved  in  the  final  verdict,  the  burden  of 
proof  upon  each  issue  lies  upon  differ- 
ent parties.  The  most  complete  and  forcible 
statement  of  the  argument  in  support  of 
this  nile  which  we  have  found  is  contained 
in  the  opinion  of  Judge  Danforth  in  State  v. 
LoAorenoe,  57  Me.  574,  581.  The  American 
rule,  so  called,  holds  that  in  a  criminal  case 
there  is  but  one  issue,  and  that  the  burden 
throughout  is  upon  the  prosecution  to 
prove,  not  only  the  criminal  act,  but  the 
capacity  of  the  accused  to  commit  it  beyond 
a  reasonable  doubt. 

We  think  the  first  of  these  positions  is 
the  more  logical.  Sanity  is  not  an  ingre- 
dient of  crime.  It  is  a  condition  precedent 
of  all  intelligent  potion,  as  well  benevolent 
as  nefarious.  It  is  a  quality  of  the  actor, 
not  an  element  of  the  act.  It  is  incumbent 
upon  the  prosecution  to  show  the  commis- 
sion of  the  act.  and  from  this  showing  and 
its  circumstances  to  sustain  the  inferences 
of  malice  and  such  emotions  as  the  partic- 
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ular  crime  may  include.  But  sanity  is  not 
one  of  these  inferences.  It  is  a  pre-existing 
fact  which  may  be  taken  for  granted  as  im- 
plied by  law  and  general  experience.  We  do 
not  infer  sanity  from  the  criminal  act  as 
we  do  malice  and  premeditation.  Sanity  is 
a  premise,  not  a  conclusion. 

It  is  argued  that  criminal  intent,  malice, 
and  premeditation  are  facts  to  be  proved  by 
the  prosecutor;  that  these  cannot  exist  in 
an  insane  mind;  hence  sanity  must  be 
proved  by  the  prosecutor.  But  these  are 
facts  of  mental  condition  and  action,  and 
they  can  only  be  proved  by  inference  from 
material  facts,  circumstances,  and  acts.  It 
is  incumbent,  therefore,  upon  the  prosecu- 
tion to  prove  such  material  facts,  circum- 
stances,  and  acts  as  would  compel  the  in- 
ference of  guilt  in  a  sane  person,  and  this 
is  the  limit  of  his  burden.  In  murder  the 
prosecution  must  establish  the  act,  and, 
either  by  inference  or  additional  evidence, 
malice  and  premeditation.  If  these  ingre- 
dients of  the  crime  cannot  exist  without 
sanity,  sanity  is  presumed.  All  the  ingre- 
dients of  the  crime  must  be  proved,  and  as 
to  these  we  agree  the  burden  never  shifts; 
but  as  to  sanity  it  never  attaches  to  the 
prosecutor.  The  plea  of  not  guilty  by  it- 
self does  not  put  the  sanity  of  the  accused 
in  issue.  He  must  raise  the  question  other- 
wise, as  all  agree,  if  not  by  special  plea  at 
least  by  introducing  evidence,  and  this  is 
confession  and  avoidance.  Confession  and 
avoidance  are  an  admission  that  the  ac- 
cused performed  the  act  charged  and  a 
denial  tliat  the  act  was  criminal.  They  are 
not,  as  the  arguments  of  several  courts  as- 
sume, an  admission  that  a  crime  was  com- 
mitted, and  the  tender  of  an  excuse  for  com- 
mitting it.  The  defense  of  insanity  admits 
the  act,  but  not  the  crime ;  just  as  the  pleas 
of  self-defense  or  of  a  license  do.  Upon  both 
these  defenses  we  have  held  the  burden  to 
be  upon  the  accused.  State  v.  Ballou,  20 
R.  I.  607,  40  Atl.  861 ;  State  v.  Besusiok,  is 
R.  I.  211,  43  Am.  Rep.  26. 

The  defendant's  counsel  argue  that  be- 
cause, when  a  defendant  relies  upon  an  alibi, 
this  defense  is  established  by  sufficient  evi- 
dence to  create  a  reasonable  doubt  of  his 
presence  at  the  crime,  therefore  it  should 
be  held  that  when  the  defense  of  insanity 
is  set  up  it  will  be  sustained  by  sufficient 
evidence  to  create  a  reasonable  doubt  of  the 
sanity  of  the  defendant.  This  argument  is 
specious.  It  is  part  of  the  state's  case  to 
show  that  the  accused  was  present  and  did 
the  act  complained  of.  An  alibi  is  merely 
a  circumstantial  denial  of  the  state's  case. 
The  issue  is  not  a  new  one,  and  the  burden 
of  proof  and  the  rule  for  weighing  evidence 
remain  the  same.  But,  physical  presence 
being  proved,  mental   presence  is  inferred 
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without  proof.  Setting  np  a  mental  alibi 
introduces  a  new  issue;  one  not  ordinarily 
involved  in  the  issue  of  guilty  or  not  guilty ; 
an  issue  not  concerning  the  crime  as  a 
crime,  but  the  accused  as  an  actor.  Presence 
or  absence  of  body  at  a  given  place  at  a 
given  time  is  a  physical  fact,  always  depend- 
ing upon  evidence.  Sanity  of  a  human  be- 
ing is  an  assumed  fact,  never  depending 
upon  evidence  until  it  is  disputed. 

Another  error  which  it  seems  to  us  is 
committed  by  those  who  adopt  the  Ameri- 
can rule  is  in  mistaking  the  scope  of  pre- 
sumptions of  law.  There  are  two  well-set- 
tled presumptions  involved  in  this  question, 
both  disputable:  First.  That  every  man  is 
presumed  to  be  innocent  of  crime.  This  pre- 
sumption vanishes  when  the  mind  is  con- 
vinced by  evidence  that  the  accused  did  com- 
mit the  crime.  Second.  Every  man  is  sup- 
posed to  be  a  responsible,  free  agent,  capa- 
ble of  knowing  right  from  wrong,  and  able 
to  choose  between  them.  This  presumption 
vanishes  when  the  mind  is  convinced  that 
the  accused  was  insane  at  the  time  under 
consideration.  Now,  the  theory  we  are  con- 
sidering supposes  these  two  presumptions  to 
be  summoned  as  witnesses,  and  to  be 
weighed  against  each  other,  and  it  is  said  by 
some  of  these  cases  that  the  presumption  of 
innocence  outweighs  the  presumption  of  san- 
ity. A  moment's  reflection  will  show  that 
the  contrary  is  the  case,  for,  as  there  are 
many  more  persons  who  commit  crime  than 
there  are  who  are  criminally  irresponsible, 
when  a  given  person  commits  a  criminal  act, 
in  the  absence  of  further  knowledge,  we  con- 
sider him  guilty,  not  insane.  Lawson, 
Presumptive  Ev.  458.  But,  properly  speak- 
ing, presumptions  do  not  clash  together. 
They  are  assumptions  of  the  truth  of  cer- 
tain facts  in  the  absence  of  evidence.  The 
normal  ofiSoe  of  a  disputable  presumption 
of  law  is  to  fix  the  burden  of  proof,  not  to 
modify  the  acceptance  of  evidence  when  re- 
sort is  had  to  evidence.  ''When  conflicting 
evidence  on  the  point  covered  by  the  pre- 
sumption of  law  is  actually  gone  into,  the 
presumption  of  law  is  functus  officio  as  a 
presumption  of  law."  Best,  Ev.  276,  note  2. 
The  burden  of  proof  on  any  issue  is  always 
contrary  to  the  presumption.  One  who  dis- 
putes the  presumption  must  take  the  bur- 
den. "If,  to  procure  an  acquittal,  he  relies 
upon  insanity,  he  assumes  the  burden  of 
proof  as  to  that  matter.  He  makes  insanity 
an  affirmative  issue  upon  his  part,  because 
it  is  an  allegation  of  fact  in  opposition  to  a 
presumption  of  law."  People  v.  Walter,  1 
Idaho,  386,  391.  He  invites  a  resort  to  evi- 
dence, and  must  supply  the  evidence.  This 
is  involved  in  Mr.  Wharton,'s  statement: 
''Hence  it  may  be  stated  as  a  test  admit- 
ting of  universal  application  that,  whether 
67  L.  R.  A. 


the  proposition  be  affirmative  or  negative, 
the  party  against  whom  judgment  would  be 
given  as  to  a  particular  issue,  supposing  no 
proof  to  be  offered  on  either  side,  has  on 
him,  whether  he  be  plaintiff  or  defendant, 
the  burden  of  proof,  which  he  must  satisfac- 
torily sustain."  Wharton,  Ev.  §  367.  In 
civil  cases  this  is  the  only  function  of  a  dis- 
putable presumption  of  law.  In  criminal 
cases  the  presumption  of  innocence  goes  fur- 
ther, and  imposes  a  rule  for  weighing  evi- 
dence, and  it  extends  its  protection  to  the 
accused  until  this  rule  of  evidence  is  satis- 
fied. In  this  capacity  it  does  not  assume 
the  place  of  a  witness,  but  rather  that  of  an 
advocate.  It  does  not  contradict  the  evi- 
dence, but  insists  that  it  shall  be  weighed 
by  the  prescribed  standard.  When  the  evi- 
dence works  conviction  beyond  a  reasonable 
doubt,  the  presumption  of  innocence  with- 
draws its  protection.  Coupled  with  the 
presumption  of  sanity,  there  is  no  such  ar- 
bitrary rule  of  weighing  evidence. 

It  was  held  by  some  early  cases  in  this 
country  that  this  defense  must  be  proved  by 
the  accused  beyond  a  reasonable  doubt;  but 
the  very  general  concurrence  of  those  courts 
which  hold  the  accused  to  proof  of  the  fact 
only  requires  that  the  evidence  should  be 
sufficient  to  satisfy,  or  that  it  should  pre- 
ponderate in  his  favor.  The  more  stringent 
rule  upon  the  main  issue  was  adopted  out 
of  favor  to  the  accused,  and  it  would  seem 
inconsistent,  while  deeming  him  worthy  of 
favor  on  one  issue,  to  impose  a  greater  bur- 
den than  simple  proof  upon  him  on  the 
other.  We  may  condense  these  views  as  fol- 
lows: Homicide,  unexplained,  is  murder  at 
common  law.  Com.  v.  York,  Bennett  &  H. 
Lead.  Grim.  Cas.  504;  Com,  v.  Webster,  5 
Cush.  320,  52  Am.  Dec  711;  Wharton,  Crim. 
Ev.  §  738.  The  definition  of  murder  includes 
several  elements,  all  of  which,  except  the 
act  of  killing,  are  inferable  from  the  act  it- 
self. The  presumption  of  innocence  is  a 
presumption  that  the  accused  did  not  com- 
mit the  act  which  the  law  calls  a  crime. 
Evidence  convincing  beyond  a  reasonable 
doubt  that  he  did  commit  the  act  is  proof 
that  he  committed  the  crime.  The  presump- 
tion of  innocence  has  been  overcome  when 
the  criminal  act  is  proved.  Involved  in 
this  conclusion,  amongst  other  things,  is  the 
presumption,  which  is  an  inference  of  fact 
from  general  experience,  that  the  accused 
was  sane  when  he  committed  the  criminal 
act.  This  presumption  continues  after  the 
presumt>tion  of  innocence  has  been  over- 
come. Evidence  is  required  to  overcome  it, 
and  the  accused  must  furnish  this  evidence. 
If  the  evidence  on  this  point  simply  bal- 
ances, and  so  produces  no  probative  effect  on 
the  mind,  the  presumption  of  sanity  sur- 
vives, and  the  judgment  that  the  man  is 
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guilty  remains  unshaken.  Sanity  is  a  con- 
dition which  does  not  require  proof  until 
its  existence  is  denied.  When  the  well-es- 
tablished but  absolutely  arbitrary  rule  is 
announced  that  all  facts  constituting  the 
crime  must  be  proved  beyond  a  reasonable 
doubt,  it  cannot  logically  be  held  to  include 
a  fact  which  is  not  required  to  be  proved  at 
all.  Insanity  is  not  a  normal  condition,  but 
a  positive  disease;  and  positive  proof  may 
reasonably  be  required  to  establish  it  as 
a  fact  to  be  regarded  in  making  up  a  judg- 
ment on  any  question  where  it  is  relevant. 
We  cannot  doubt  that  this  is  the  view  of 
the  issue  which  is  implied  by  our  statute 
law  (Gen.  Laws  1896,  chap.  82,  §  22),  which 
provides:  "Whenever,  upon  the  trial  of 
any  person  upon  an  indictment,  the  accused 
shall  set  up  in  defense  thereto  his  insanity, 
the  jury,  if  they  acquit  such  person  upon 
such  ground,  shall  state  that  they  have  so 
acquitted  him,"  etc.  This  statute  requires 
the  defense  of  insanity  to  be  set  up  by  the 
accused,  and  requires  the  jury  to  find  spe- 
cially upon  that  issue.  Under  this  provi- 
sion the  rules  of  evidence  are  as  essentially 
fixed  as  if  a  special  plea  of  insanity  were 
required.  The  statute  is  silent  as  to  how 
this  defense  shall  be  set  up,  and  so  it  need 
not  be  presented  in  writing,  but  may  be  ad- 
vanced verbally  by  counsel  as  the  plea  of 
not  guilty  is  by  the  accused,  or  by  the  court 
on  his  behalf,  if  he  stands  mute,  when  ar- 
raigned. Having  set  up  this  special  defense, 
it  is  incumbent  upon  him  to  prove  it  by  evi- 
dence; and  if  the  jury,  after  weighing  the 
evidence  for  and  against  the  assertion,  are 
not  convinced  of  its  truth  by  a  fair  prepon- 
derance of  the  evidence,  it  cannot  avail  him. 
The  statute  does  not  contemplate  that  the 
jury  shall  acquit  on  the  ground  that  they 
doubt  the  sanity  of  the  accused,  but  on  the 
ground  of  his  actual  insanity.  And  the  find- 
ing of  the  jury  is  made  sufficient  ground 
lor  the  court  in  its  discretion,  and  without 
further  investigation,  to  certify  the  case  to 
the  governor  that  the  insane  person  may  be 
confined. 

Statutes  of  similar  tenor  have  received 
this  construction  in  Massachusetts  {Com,  v. 
Eddy,  7  Gray,  583) ;  in  Minnesota  {Bonfan- 
ti  V.  State,  2  Minn.  123,  Gil.  99)  ;  in  Louisi- 
ana {State  V.  Soott,  49  La.  Ann.  253,  36  L.  R. 
A.  721,  740,  21  So.  271);  in  Pennsylvania 
{Ortwein  v.  Com.  76  Pa.  414,  18  Am.  Rep. 
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420) ;  in  Maine  {State  v.  Lawrenoe,  57  Me. 
574,  581).  It  has  been  held  within  the 
power  of  the  general  assembly,  under  the 
Constitution,  to  provide  that  the  burden  of 
proving  an  excuse  or  license  to  do  an  act 
which  is  generally  criminal  shall  be  upon 
the  accused.  State  v.  Beswick,  13  R.  I.  211, 
43  Am.  Rep.  26,  approved  in  State  ▼. 
Higgina,  13  R.  I.  330,  43  Am.  Rep.  26,  note, 
and  State  v.  MeUor,  13  R.  I.  666.  These  de- 
cisions are  as  applicable  to  the  defense  of 
insanity  as  to  the  defense  of  license.  In 
Oregon  the  English  rule  is  enacted  by  stat- 
ute. Bellinger  &  C.  Anno.  Codes  &  Stat- 
utes, §  1393. 

The  last  ground  urged  for  granting  a  new 
trial  is  based  upon  the  contention  that  one 
of  the  medical  witnesses  called  by  the  state 
in  rebuttal  was  mistaken  in  saying  that  he 
observed  the  condition  of  the  accused  on  the 
7th  day  of  October.  The  witness  testifies 
that  he  vaccinated  the  accused  and  several 
others  on  that  day,  and  during  the  opera- 
tion, which  occupied  a  very  short  time,  took 
notice  of  his  condition.  The  substance  of 
his  testimony  is  that  the  witness  did  not 
note  any  abnormal  symptoms  in  the  accused. 
Counsel  now  ask  to  have  a  new  trial,  that 
they  may  present  evidence  that  the  accused 
was  not  vaccinated  on  the  7th  day  of  Octo- 
ber. One  of  the  affidavits  to  support  this 
prayer  divulges  the  fact  that  immediately 
after  this  testimony  was  given  a  recess  was 
taken,  during  which  counsel  and  his  expert 
medical  witness  examined  both  arms  of  the 
accused,  and  found  no  trace  of  a  recent  vac- 
cination. Not  only  the  accused,  therefore, 
who  was  perfectly  sane  when  he  was  tried, 
but  his  counsel,  knew  the  alleged  fact  in 
time  to  have  shown  the  arm  to  the  jury, 
and,  in  view  of  it,  to  have  cross-examined 
the  witness.  By  bringing  the  matter  to  the 
attention  of  the  court  he  could  have  pro- 
cured the  record  of  medical  treatment  of 
the  accused  at  the  jail,  which  he  has  since 
obtained.  We  fail  to  see  any  merit  in  this 
allegation. 

In  view  of  the  overwhelming  preponder- 
ance of  the  whole  evidence  that  the  accused 
was  guilty  of  wilful  murder,  we  cannot  as- 
sign po  the  error,  if  it  was  one,  any  appre- 
ciable influence  on  the  minds  of  the  jury. 

The  petition  for  new  trial  is  denied,  and 
the  case  will  be  remanded  to  the  Common 
Pleas  Division  for  sentence. 


1904. 


State  em  rel,  Howells  v.  Metcalf. 


881 


SOUTH  DAKOTA  SUPREME  COURT. 
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HOWELLS 


V. 


( 


H.  A.  METCALF. 
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) 


1*  Tbe  clttiin  of  a  candidate  for  oAce 
to  ha-vc  Iftia  name  printed  In  the  regular 
party  column  where  all  the  candidates  in  the 
column  can  be  yoted  for  at  once  by  a  mark 
at  tbe  head  of  the  column^  presents  a  ques- 
tion of  substantial  right 

2.  An  orsranised  political  party  cannot 
bave  at  the  same  time  on  the  official  bal- 
lot more  than  one  candidate  for  the  same 
county  office. 

8.  Tlie  supreme  court  Itas  Jurisdiction 
to  control  by  mandamus  the  action  of 
the  county  auditor  in  determining  the  names 
to  be  placed  on  an  official  ballot,  where 
there  is  not  sufficient  time  to  enable  the 
county  judge  to  whom  the  statute  gives  Ju- 
risdiction to  act,  and  ^ave  his  action  reviewed 
on  appeal  prior  to  the  election. 

4.  Tbat  faction  of  a  county  convention 
-vrbicb  assembles  at  tbe  place  deslgr- 
nated  by  tbe  cbalrman  and  a  majority 
of  the  county  committee,  organizes,  and  pro- 
ceeds to  nominate  candidates,  must  be  re- 
garded as  the  regular  representative  of  the 
party,  in  the  absence  of  anything  which  Jus- 
tifies delegates  in  refusing  to  attend  at  the 
place  selected. 

5.  Tbe  denlre  to  prevent  bloodsbed  is 
not  a  suffldent  excuse  to  Justify  dele- 
gates to  a  convention  of  a  prominent  politi- 
cal party  in  refusing  to  attend  the  meeting 
organized  by  the  central  committee. 

O.  Delegates  are  not  Justified  In  refns- 
ItkfS  to  attend  tbe  convention  organ- 
ized by  the  central  committee  of  a  political 
party  because  there  are  contesting  delega- 
tions, and  tlve  central  committee  is  favorable 
to  the  opposing  faction. 

T.  Tbe  names  of  candidates  nominated 
by  a  conTcntlon  erroneously  claiming  to 
represent  a  political  party,  In  opposition  to 
the  regular  convention,  of  that  party,  should 
be  excluded  from  the  official  ballot 

8.  Tbat  tbe  la'vr  does  not  require  tbe 
oflldal  ballots  to  be  printed  and  In  pos- 
session of  the  proper  officer  until  ten  days 
before  election  does  not,  prior  to  that  time, 
deprive  the  court  of  Jurisdiction  of  a  con- 
troversy to  settle  the  names  which  shall  be 
placed  upon  the  ballot. 

(September  21,  1904.) 

Norn. — For  questions  as  to  the  regularity  of 
a  political  convention  by  which  nominations 
are  made,  when  there  is  a  dispute  as  to  the 
right  to  place  them  on  the  official  ballot,  see 
also.  In  this  series,  Shields  v.  Jacob,  13  L.  R. 
A.  760 ;  Phelps  v.  Piper,  33  L.  R.  A.  53 ;  Sims 
V.  Daniels,  35  L.  R.  A.  146 ;  McDonald  v.  Hin- 
ton,  35  L.  R.  A.  152 ;  and  Stephenson  v.  Elec- 
tion Comrs.  42  L.  R.  A.  214. 
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APPLICATION  for  a  writ  of  mandamus 
to  compel  the  auditor  of  Roberts  County 
to  place  tlie  names  of  certain  candidates 
for  office  upon  the  official  ballot.    Granted. 

Tbe  facts  are  stated  in  the  opinion. 

Messrs.  Homer  ft  Ste'wart,  for  plain- 
tiff: 

Where  the  county  auditor  refuses  to  re- 
ceive and  file  certificates  of  nomination  of 
county  officers  made  by  the  political  party 
entitled  to  a  column  upon  the  official  ballot, 
this  refusal  involves  the  right  of  a  citizen  to 
vote  for  nominees  of  the  political  party  of 
his  faith,  the  exercise  of  the  elective  fran- 
chise, and  indirectly  involves  the  election 
of  every  candidate  in  that  column  upon  the 
official  ballot;  and  the  supreme  court  has 
jurisdiction  to  issue  an  original  writ  of 
mandamus  in  such  case. 

State  ex  rel.  Fosser  v.  Lavik,  9  N.  D. 
461,  83  N.  W.  914. 

The  functions  of  a  county  auditor  are 
ministerial,  and  not  judicial. 

State  ex  rel.  Plain  v.  Falley,  8  N.  D. 
90,  76  N.  W.  996;  State  ex  rel,  Fosser  v. 
Lavik,  9  N.  D.  461,  83  N.  W.  914. 

The  relator  has  the  necessary  interest  to 
maintain  this  action. 

State  ex  rel.  Dakota  Hail  Asso.  v.  Carey, 
2  N.  D.  36,  49  N.  W.  164;  State  ex  rel. 
Adkins  v.  Lien,  9  S.  D.  297,  68  N.  W.  748 ; 
State  ex  rel.  Plain  v.  Falley,  8  N.  D.  90, 
76  N.  W.  996. 

If  improper  nominations  have  been  filed 
any  citizen  interested  may  apply  to  a  court 
of  competent  jurisdiction,  where  all  the  facts 
can  be  speedily  and  certainly  investigated; 
and  if  any  other  nominations  other  than 
those  prescribed  by  law  have  been  filed,  the 
officer  may  be  enjoined  from  placing  the 
same  upon  the  official  ballot. 

State  ex  rel.  Wolfe  v.  Falley,  9  N.  D. 
460,  83  N.  W.  860. 

There  cannot  be  two  nominees  by  one 
party  for  one  office  that  is  filled  by  one 
person ;  hence  one  of  such  certificates  cannot 
contain  the  regular  party  nomination. 

The  court  will  refuse  to  go  into  the  pro- 
cedure of  a  convention,  and  will  limit  the 
inquiry  as  to  whether  or  not  an  assembly  is 
a  political  convention  organized  as  the  law 
requires. 

S.  D.  Rev.  Code  P.  C.  1892,  1915;  State 
ex  rel.  Wolfe  v.  Falley,  9  N.  D.  450,  83  N. 
W.  860;  State  ex  rel.  Bloomfield  v.  Weir,  5 
Wash.  82,  31  Pac.  417;  State  ex  rel.  Fosser 
V.  Lavik,  9  N.  D.  461,  83  N.  W.  914;  Mo- 
Donald  V.  ninton,  114  Cal.  484,  35  L.  R.  A. 
162,  46  Pac.  870. 

Where  the  convention  divides  and  two 
conventions  are  held,  and  nominations  ore 
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made  and  filed,  the  nominees  of  each  con- 
vention claiming  to  be  the  regular  party 
nominees,  the  court  will,  upon  proper  appli- 
cation, determine  which  are  the  regular 
nominees. 

State  ew  rel.  Wolfe  v.  Falley,  9  N.  D.  450, 
83  N.  W.  862. 

The  inquiry  of  the  court  should  be  limited 
to  ascertaining  which  of  the  conventions 
from  which  the  nominating  certificates 
come  is  the  regular  one,  and  should  not  ex- 
tend to  an  examination  of  the  political 
methods  and  tactics  further  than  is  neces- 
sary to  ascertain  the  identity  of  the  regu- 
lar party  convention. 

State  ea  rel,  Oramvold  v.  Porter,  11  N.  D. 
309,  91  N.  W.  944;  Re  Fairchild,  161  N.  Y. 
359,  45  N.  E.  943;  Phillips  v.  Gallagher,  73 
Minn.  628,  42  L.  R.  A.  222,  76  N.  W.  285 ; 
Moody  V.  Trimble,  109  Ky.  139,  50  L.  R.  A. 
810,  58  S.  W.  504;  Davis  v.  Hamhriok,  109 
Ky.  276,  51  L.  R.  A.  671,  58  S.  W.  779. 

Action  of  the  state  convention  in  seating 
delegates  from  a  county  convention,  and  in 
refusing  to  seat  opposing  delegates,  is  con- 
clusive upon  the  court. 

State  ex  rel,  Buttz  v.  Liudahl,  11  N.  D. 
320,  91  N.  W.  960. 

Mr.  J.  J.  Batterton  also  for  plaintiff. 

Messrs.  Frank  McNvlty  and  Campbell 
A  Taylor  for  defendant. 

Haney,  J.,  delivered  the  opinion  of  the 
court: 

On  March  22,  1904,  the  regularly  consti- 
tuted central  committee  of  the  Republican 
party  in  Roberts  county  issued  a  call  for  a 
delegate  convention  to  meet  in  Sisseton,  at 
1  o'clock  p.  M.,  on  April  5,  1904,  for  the  pur- 
pose of  selecting  28  delegates  to  the  state 
convention,  28  delegates  to  the  judicial  con- 
vention, and  to  place  in  nomination  candi- 
dates for  the  following  legislative  and 
county  officers:  One  senator,  3  representa- 
tives, treasurer,  sheriff,  register  of  deeds, 
auditor,  state's  attorney,  county  judge,  clerk 
of  the  courts,  superintendent  of  schools,  cor- 
omer.  surveyor,  3  county  justices,  and  3  con- 
stables. The  call  was  properly  published. 
It  recommended  that  precinct  caucuses  be 
held  April  2d  or  at  such  time  as  might  be 
fixed  by  the  member  of  the  county  committee 
residing  in  the  precinct,  and  at  the  place 
where  the  preceding  spring  election  was 
held.  It  stated  that  "credentials  should  be 
handed  to  the  chairman  or  secretary  of  the 
committee  before  the  opening  of  the  con- 
vention." At  the  time  designated  in  the 
call  numerous  persons  claiming  to  be  dele- 
gates to  the  convention  provided  for  therein 
appeared  at  Sisseton.  Some  of  these  per- 
sons repaired  to  the  place  selected  by  a  ma- 
jority of  the  county  central  committee,  were 
called  to  order  by  the  chairman  of  that 
67  L.  R.  A. 


committee,  and,  having  organized  in  the 
usual  manner,  proceeded  to  transact  the 
business  mentioned  in  the  call.  At  the  same 
time  the  other  persons  present  in  Sisseton^ 
claiming  to  be  delegates,  assembled  in  an- 
other place,  were  called  to  order  by  a  mem- 
ber of  the  county  central  committee,  and, 
having  organized  in  the  usual  manner,  pro- 
ceeded to  transact  the  business  mentioned 
in  the  call.  The  first-mentioned  assembly 
so  organized  was  presided  over  by  Mr.  How- 
ard Baboock,  and  will  be  hereafter  termed 
the  "Baboock  convention."  The  other  as- 
sembly so  organized  was  presided  over  by 
Mr.  A.  M.  Houck,  and  will  be  hereafter 
termed  the  "Houck  convention."  In  due 
time  the  nominations  for  legislative  and 
county  offices,  made  by  each  of  these  conven- 
tions, were  certified  in  proper  form  by  the 
respective  officers  of  such  conventions  aa 
nominees  of  the  Republican  party  in  Rob- 
erts county,  and  each  of  these  certificates  of 
nomination  was  received  and  filed  by  the 
defendant  as  auditor.  Subsequently  the  re- 
lator and  his  associate  candidates,  who 
were  nominated  by  the  Babcock  convention, 
demanded  of  the  defendant  that  their  names 
be  printed  on  the  ballots  to  be  used  in  Rob- 
erts county  at  the  comiDg  general  election, 
in  the  Republican  party  column,  and  that 
the  names  of  the  persons  nominated  by  the 
Houck  convention  be  excluded  from  such 
ballots.  This  demand  having  been  refused, 
the  relator  has  applied  to  this  court,  upon 
notice,  for  a  peremptory  writ  of  mandamus 
commanding  the  defendant  to  comply  with 
such  demand. 

The  writ  of  mandamus  may  be  issued  by 
this  court  to  any  inferior  tribunal,  corpora- 
tion, board,  or  person  to  compel  the  per- 
formance of  an  act  which  the  law  specially 
enjoins  as  a  duty  resulting  from  an  office, 
trust,  or  station.  Rev.  Code'  Civ.  Proc  § 
764.  The  writ  must  be  issued  in  all  cases 
where  there  is  not  a  plain,  speedy,  and  ade- 
quate remedy  in  the  ordinary  course  of  law. 
It  must  be  issued  upon  affidavit,  upon  the 
application  of  the  party  beneficially  inter- 
ested. Id.  §  765.  It  is  an  official  duty  of 
the  auditor,  which  the  statute  specially  en- 
joins, "to  provide  printed  ballots/  for  every 
election  in  which  the  voters  of  the  entire 
county  participate."  All  official  ballots  are 
to  be  white  in  color,  of  good  quality  of 
printing  paper,  and  to  contain  the  name  of 
every  candidate  whose  nomination  has  been 
certified  by  the  Secretary  of  State  or  filed 
with  the  county  auditor  in  the  manner  pro- 
vided by  law ;  but  the  name  of  no  candidate 
shall  appear  more  than  once  on  the  ballot 
for  the  same  office.  "The  names  of  candi- 
dates for  each  office  shall  be  arranged  in 
large  type  under  the  designation  of  the 
party  or  principle  for  which  said  nomina- 
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tion  is  made,  so  that  all  the  names  of  can- 
didates of  each  party  shall  be  in  a  separate 
<x>lumn,  and  each  party  ticket  shall  be 
printed  side  by  side  on  the  ballot  with 
names  of  candidates  for  each  office  directly 
opposite  each  other;  and  the  names  of  all 
independent  candidates  shall  occupy  a 
•column  separate  from  regular  party  tickets. 
There  shall  be  a  circle  printed  at  the  head 
of  each  ticket  on  the  ballot;  also  a  circle  at 
the  left  of  the  name  of  each  candidate  on  the 
'ballot,  and  no  other  circle  shall  appear  on 
the  baUot."  Rev.  Pol.  Code,  §§  1886,  1892. 
Where,  as  in  this  state,  the  voter  may  ex- 
press his  choice  for  all  the  candidates  in  a 
party  ticket  by  merely  making  a  cross  in  the 
•circle  over  the  head  of  a  party  column  (Id. 
§  1914),  the  practical  advantage  of  having 
Jk  candidate's  name  printed  in  a  party  col- 
umn* is  apparent,  and  whether  it  shall  be  so 
printed  presents  a  question  of  substantial 
right.  At  the  coming  general  election  in 
this  state  the  Republican  column  will  em- 
brace the  names  of  candidates  for  presiden- 
tial electors,  congressmen,  judges,  and  state 
officers.  It  can  embrace  the  names  of  only 
one  set  of  county  candidates.  In  counties 
where  only  one  set  of  Republican  coimty 
•candidates  have  been  nominated  in  the  man- 
ner provided  by  law,  the  duty  of  the  auditor 
to  print  their  names  in  the  Republican 
•column  ^ill  be  clear  and  imquestioned.  In 
the  cotmty  of  Roberts,  however,  there  are 
two  certificates  of  nomination  on  file  in  the 
auditor's  office,  each  regular  on  its  face,  each 
oontaining  a  set  of  county  candidates,  and 
each  purporting  to  have  been  nominated  by 
the  Republican  party. 

When  the  legislation  under  consideration 
-was  enacted  the  existence  of  organized  po- 
litical parties,  governed  by  generally  recog- 
nized rules,  and  perpetuated  by  well-known 
methods,  was  disclosed  by  the  current  his- 
tory of  the  country.  Hence,  where  the  word 
"party"  occurs  in  the  statute  relating  to 
nominations,  it  should  be  construed  to  mean 
a  number  of  persons  united  in  opinion  and 
organized  in  the  manner  usual  to  the  then 
•existing  political  parties.  Mindful  of  this 
•definition,  it  seems  to  us  to  be  self-evident 
that  a  party — ^that  is,  an  organized  political 
party — cannot  have,  at  the  same  time,  more 
than  one  candidate  for  the  same  county  of- 
fice. The  acts  of  an  organized  political 
party,  with  respect  to  the  selection  of  candi- 
dates for  public  office,  must  be  regarded  as 
the  acts  of  the  electors  constituting  such  or- 
ganization, and  the  statute  expressly  de- 
clares that  no  person  shall  join  in  nominat- 
ing "more  than  one  person  for  any  place  to 
l)e  filled."  Rev.  Pol.  Code,  §  1903.  When- 
ever an  elector  joins,  through  a  convention 
or  by  petition,  in  nominating  a  candidate 
other  than  the  one  nominated  by  the  party 
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organization,  he  by  that  act  ceases  to  be  a 
member  of  the  organization  with  respect  to 
such  nomination,  and  the  candidate  he  has 
joined  in  nominating  cannot  be  regarded  as 
representing  the  organization.  A  conven- 
tion, within  the  meaning  of  the  statute  re- 
lating to  nominations,  "is  an  organized  as- 
sembly of  delegates  or  electors  representing 
a  political  party  or  principle."  Such  a  con- 
vention "may  nominate  candidates  for  pub- 
lic off-ces  to  be  filled  by  any  public  election 
within  this  state."  All  nominations  made 
by  such  convention  are  required  to  be  certi- 
fied in  a  prescribed  manner,  the  certificate 
of  nomination  to  "designate  in  not  more 
than  five  words  the  party  or  principle  which 
such  convention  represents;"  and  if  the  cer- 
tificate relates  to  county  officers  it  shall  be 
filed  with  the  county  auditor.  Id.  S§  1899, 
1900,  1901.  Then,  as  the  auditor  is  re- 
quired to  print  only  such  names  as  have 
been  certified  or  filed  "in  the  manner  pro- 
vided by  law,"  and  only  one  set  of  county 
candidates  can  be  in  the  Republican  column, 
someone  must  decide  which,  if  either,  of  the 
conventions  held  in  Roberts  county,  repre- 
sents the  Republican  party.  Such  a  contro- 
versy as  has  here  arisen  may  not  have  been 
anticipated  by  the  legislature.  It  did,  how- 
ever, provide  for  the  correction  of  errors  on 
the  part  of  the  auditor,  and  thus  clearly  in- 
dicated that  his  decision  respecting  such  a 
controversy  should  not  be  regarded  as  final. 
The  statute  reads  as  follows:  "Whenever 
it  shall  appear  by  affidavit  that  an  error  has 
occurred  in  .  .  .  the  printing  of  the 
sample  or  official  ballots,  the  judge  of  the 
county  court  shall,  upon  application  of  any 
voter,  by  an  order,  require  the  county 
auditor  or  other  public  official  or  board 
charged  with  the  duty  of  preparing  ballots, 
to  correct  such  error  or  show  cause  at  such 
time  and  place  as  under  the  circumstances 
he  may  deem  necessary,  why  such  error 
should  not  be  corrected."  Id.  §  1889.  Hav- 
ing thus  clothed  the  county  judge  with 
power  to  review  the  auditor's  action,  it  is 
clear  the  legislature  did  not  intend  to  pre- 
clude interested  parties  from  invoking  the 
aid  of  the  courts  in  enforcing  their  legal 
rights  with  respect  to  the  preparation  of 
ballots;  and,  as  an  application  to  the 
county  judge  in  the  present  case  would  not 
have  afforded  an  adequate  remedy,  because 
of  the  delay  incident  to  any  proper  pro- 
cedure for  bringing  his  decision  here  for 
review,  this  court  undoubtedly  has  authority 
to  control  the  auditor's  action  by  means  of  a 
peremptory  writ  of  mandamus. 

Whenever  the  legislature,  in  its  wisdom, 
sees  fit  to  regulate  nominations  and  the 
printing  of  ballots  by  statutory  enactments, 
the  duty  of  interpreting  such  enactments 
devolves  upon  the  courts,  and  they  should 
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not  attempt  to  escape  responsibility  or 
avoid  disagreeable  consequences  by  assuming 
that  no  judicial  questions  are  involved.  The 
auditor's  duties  and  the  candidate's  rights 
respecting  the  preparation  of  ballots  hav- 
ing been  defined  by  statute  in  this  state, 
the  performance  of  such  duties  and  the  pro- 
tection of  such  rights  no  longer  present 
merely  political  questions,  but  must  be  dealt 
iftith  as  are  other  legal  duties  and  other  legal 
rights.  So  we  are  compelled  to  conclude 
that  it  is  the  duty  of  this  court  in  this 
proceeding  to  determine  which,  if  either,  of 
these  sets  of  candidates  is  entitled  to  be 
recognized  as  representing  the  Republican 
party  in  Roberts  county. 

Where  a  custom  or  usage  is  of  such  noto- 
riety and  obtains  so  extensively  as  to  be  a 
matter  of  general  knowledge  and  common 
information,  judicial  notice  is  taken  thereof 
by  the  courts.  17  Am.  &  £ng.  Enc.  Law,  p. 
945.  There  are  such  customs  and  usages 
governing  the  creation  and  existence  of  all 
organized  political  parties  in  this  country. 
A  party  having  been  organized  by  the  meet- 
ing of  electors  or  delegates,  its  organization 
18  perpetuated  by  the  appointment  of  a  com- 
mittee, which  is  clothed  with  authority  to 
act  for  its  members  until  they  are  again 
assembled  and  otherwise  direct.  The  exist- 
ence and  authority  of  such  committees  are 
recognized  by  our  statutes,  which  provide 
that,  where  any  person  nominated  dies  or 
declines  before  the  ballots  are  printed,  the 
vacancy  thus  or  otherwise  caused  may  be 
(if  the  original  nomination  was  made  by 
a  party  convention  which  delegated  to  a 
committee  the  power  to  fill  vacancies)  filled 
by  such  committee.  Rev.  Pol.  Ckxle,  S  1908. 
Therefore,  from  the  adjournment  of  one  con- 
vention until  the  temporary  organization  of 
another,  the  national,  state,  or  county  com- 
mittee, as  the  case  may  be,  represents  and  is 
alone  authorized  to  act  for  the  organization 
which  appointed  it.  Such  a  committee  ex- 
isted in  Roberts  county.  Its  r^:ularity  is 
imquestioned.  Its  autliority  to  fix  the  time 
and  select  the  place  of  holding  a  convention 
for  the  nomination  of  county  ofiicers  must 
be  conceded,  because  the  claims  of  each  fac- 
tion rest  on  the  validity  of  the  call  issued 
by  such  committee.  As  is  not  unusual,  the 
call  named  the  city,  but  not  any  particular 
building,  in  which  the  convention  would  be 
held.  A  majority  of  the  committee  con- 
curred in  the  selection  of  the  opera  house, 
and  it  is  not  suggested  that  anyone  claiming 
to  be  a  delegate  did  not  know  that  sucli 
place  had  been  so  selected. 

These  facts  concerning  the  organization  of 
the  Babcock  convention  are  established  by 
the  pleadings :  At  the  time  fixed  and  in  the 
place  selected  by  the  county  committee,  its 
chairman,  with  the  concurrence  of  a  major- 
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ity  of  the  committee,  called  the  persons  there 
assembled  to  order.  The  call  was  read  by 
the  secretary  of  the  committee,  and  there- 
upon a  temporary  chairman,  secretary,  and 
the  usual  committees  were  selected.  The  re- 
port of  the  committee  on  credentials  having 
been  adopted  without  objection  or  protest 
from  anyone  present,  a  permanent  organiza- 
tion was  effected,  and  the  convention  pro- 
ceeded to  transact  the  business  for  which 
it  was  convened.  Defendant  admits  in  his 
answer  that  none  of  the  del^ates  compos- 
ing the  Houck  convention  sought  admission 
to  the  other,  and  alleges  that  none  of  the 
delegates  attending  the  Babcock  convention 
sought  admission  to  or  attended  the  Houck 
convention.  It  needs  no  argument  to  show 
that  the  Babcock  convention,  thus  called 
and  organized,  was  regular,  and  should  be 
so  regarded,  in  the  absence  of  any^ng 
which  justified  a  majority  of  the  whole  num- 
ber of  delegates  in  refusing  to  attend  at  the 
place  selected  by  the  committee.  The  rea- 
sons assigned  for  such  refusal  are  thus 
stated  in  defendant's  answer:  "That,  on 
account  of  the  fact  that  a  majority  of  said 
[central]  committee  were  thus  interested 
[as  candidates]  in  the  result  of  the  conven- 
tion in  said  county,  and  were  so  violently 
and  bitterly  opposed  to  the  portion  of  said 
party  whose  convention  was  presided  over 
by  said  A.  M.  Houck,  and  on  account  of  the 
Babcock  faction  having  already  instituted 
groimdless  contests  and  causing  to  be  elected 
contesting  delegations  in  said  19  different 
voting  precincts  in  said  county,  thus  pre- 
venting the  delegates  from  said  contested  pre- 
cincts from  participating  in  the  organiza- 
tion of  said  convention,  and  as  no  place  for 
the  holding  of  said  convention  was  desig- 
nated in  the  call,  the  said  Houck  faction  de- 
termined, for  said  reasons,  and  for  the  fur- 
ther reason  that  an  unseemly  riot  and  pos- 
sibly bloodshed  would  thereby  be  averted, 
to  hold  said  Republican  convention  in  a  pub- 
lic hall  on  Main  street  in  Sisseton."  So  it 
appears  that  the  Houck  faction  remained 
away  from  the  regular  meeting  place  (1) 
for  fear  of  bloodshed,  (2)  because  there 
were  numerous  contesting  delegations,  and 
(3)  because  the  central  committee  favored 
the  opposing  faction. 

The  first  reason  can  hardly  be  taken  se- 
riously. It  afiirmatively  appears  that  none 
of  the  Houck  delegates  entered  or  attempted 
to  enter  the  opera  house,  and  nothing  is  dis- 
closed which  would  warrant  the  inference 
that  they  would  have  been  excluded,  had 
they  attempted  to  do  so.  Surely  it  should 
not  be  presumed  that  such  gentlemen  as  are 
usually  chosen  for  delegates  to  Republican 
conventions  in  Roberts  county  necessarily 
resort  to  bloodshed  when  they  disagree  con- 
cerning the  selection  of  delegates  to  a  state 
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convention.  The  law  wisely  presumes,  in 
absence  of  evidence  to  the  contrary,  that  no 
person  intends  to  commit  crime  or  to  do  any 
wrongful  act,  and  we  trust  the  time  will 
never  come  in  this  state  when  the  conduct  of 
delegates  to  political  conventions  must  be 
viewed  in  any  other  light. 

The  other  two  reasons  are  equally,  though 
perhaps  less  palpably,  untenable.  They  rest 
on  the  assumption  that,  if  all  the  persons 
claiming  to  be  delegates  had  assembled  in 
the  opera  house,  an  erroneous  decision  would 
necessarily  have  been  rendered  regarding 
who  were  entitled  to  seats  in  the  convention. 
Doubtless  the  decisions  of  conventions  con- 
cerning credentials  are  frequently  erroneous, 
and  occasionally  arbitrary  and  unjustifiable. 
Even  the  judgments  of  judicial  tribunals 
are  sometimes  so  r^arded,  especially  by  un- 
successful litigants.  But  all  this  does  not 
justify  the  presumption  that  any  tribunal 
will  decide  erroneously,  in  the  absence  of 
substantial  groimds  for  anticipating  such  a 
result!  When  a  man  is  sued,  he  must  ap- 
pear and  defend,  or  judgment  will  be  taken 
against  him  by  default.  If  he  believes  the 
court  or  judge  is  prejudiced,  or  otherwise 
disqualified,  he  must  appear  and  preserve 
his  rights  by  timely  objections,  provided,  of 
course,  the  tribunal  has  jurisdiction  of  the 
matter  involved.  In  the  case  at  bar  the 
persons  claiming  to  be  delegates  were  duly 
notified  to  appear  at  the  opera  house  for  the 
purpose  of  organizing  the  convention.  When 
the  hour  of  meeting  arrived,  it  was,  we 
think,  the  right  and  duty  of  the  chairman  of 
the  central  committee,  or  some  other  person 
authorized  by  that  committee,  to  call  the  as- 
sembly to  order.  The  next  step  would  be 
the  selection  of  a  temporary  chairman.  If 
different  persons  arose  for  the  purpose  of 
nominating  such  officer,  someone  would  nec- 
essarily have  to  decide  which  of  those  per- 
sons was  entitled  to  recognition,  and,  if  a  di- 
vision or  roll  call  were  demanded,  someone 
would  necessarily  have  to  decide  who  were 
entitled  to  vote.  It  being  a  convention  of 
an  organized  party,  and  the  central  com- 
mittee being  the  only  body  authorized  to 
act  for  the  organization  at  that  moment,  we 
think  it  would  be  entirely  proper  for  such 
committee,  following  the  practice  of  the  na- 
tional committee,  to  determine  who  should 
participate  in  the  temporary  organization  by 
having  prepared  a  temporary  or  prima  fade 
roll  of  delegates.  Then,  when  a  temporary 
organization  was  effected,  it  would  be  for 
the  convention  itself  to  determine  the  quali- 
fication of  its  own  members.  Such  a  tem- 
porary roll  of  those  deemed  to  have  a  prima 
facie  right  to  seats  is  prepared  in  advance 
of  the  meeting  of  Congress  and  of  the  state 
legislature,  the  former  and  each  branch  of 
the  latter  being,  of  course,  the  conclusive 
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judge  of  the  qualification  of  its  own  mem- 
bers when  organized.  But  whether  this  pro- 
cedure be  adopted,  or  the  other,  which  con- 
fides all  questions  relative  to  both  tempo- 
rary and  permanent  organization  to  the  dele> 
gates  present,  it  was  clearly  incumbent  upon 
all  who  claimed  to  be  delegates  to  at  least 
appear  and  demand  recognition,  whether  or 
not  they  delivered  their  credentials  to  the 
committee.  In  the  absence  of  such  a  de- 
mand they  are  clearly  precluded  from  as- 
suming that  their  rights  would  have  been 
ignored  by  the  convention,  even  if  they  were 
disregarded  by  the  committee.  Having  re- 
frained from  attending  at  the  proper  time 
and  place,  they  are  in  precisely  the  ^same 
position  as  if  no  delegates  had  been  selected 
in  the  precincts  they  claimed  to  represent,  in 
which  case  the  convention  would  be  at  lib- 
erty to  seat  electors  residing  therein,  as  did 
the  Uouck  convention,  with  respect  to  several 
precincte  from  which  no  one  appeared  claim- 
ing to  have  been  chosen  at  any  caucus  or 
otherwise.  Therefore,  upon  the  undisputed 
facte,  we  conclude  that  the  Babcock  conven- 
tion was  regular;  and,  as  the  party  could 
hold  but  one  convention  for  the  same  pur- 
pose, it  alone  must  be  regarded  as  represent- 
ing the  Republican  party  in  Roberte  county. 

It  appears  from  the  record  in  this  pro- 
ceeding that  the  same  conclusion  was 
reached  by  the  Republican  state  convention 
and  the  Republican  judicial  convention  in 
the  fifth  judicial  circuit,  to  each  of  which 
each  of  these  rival  county  conventions  sent 
delegates  demanding  recognition  as  the  reg- 
ular Republican  organization.  It  is,  how- 
ever, unnecessary  in  the  view  we  have  taken 
to  consider  whether  the  decision  of  the  high- 
est tribunal  within  the  party  organization 
in  this  stete  concerning  the  issue  here  pre- 
sented should  be  deemed  conclusive,  and  we 
express  no  opinion  as  to  that  contention, 
which  has  the  support  of  well-reasoned  cases 
in  other  jurisdictions.  Nor  do  we  now  de- 
termine to  what  extent  an  investigation  of 
the  facte  leading  up  to  and  involved  in  the 
organization  of  a  convention  should  be  pur- 
sued, where  the  regularity  of  such  conven- 
tion is  put  in  issue.  No  opinion  is  ex- 
pressed concerning  the  methods  of  either  fac- 
tion in  r^ard  to  the  conduct  of  caucuses  or 
initiation  of  contests.  We  merely  decide 
upon  undisputed  facts  that  the  Babcock 
convention  is  regular,  because  those  who 
alone  could  attack  ite  regularity  waived 
their  right  te  do  so  by  failing  without  any 
valid  excuse  to  assert  their  claims  at  the 
proper  time  and  place. 

Under  the  provisions  of  the  stetute  hereto- 
fore cited,  only  the  names  of  such  candidates 
as  are  nominated  in  the  manner  provided 
by  law  can  be  printed  on  the  ballots.  Nor 
can  the  name  of  any  candidate  be  written 
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thereon  *  whose  nomination  has  not  been 
properly  certified.  Chamberlain  v.  Wood, 
15  S.  D.  210,  66  L.  R,  A.  187,  91  Am.  St. 
Rep.  674,  88  N.  W.  109.  Only  "an  organ- 
ized assembly  of  delegates  or  electors  repre- 
senting a  political  party  or  principle"  can 
file  such  certificate  of  nomination  as  we  are 
considering,  and  the  certificate  must  desig- 
nate the  party  represented.  If  the  Houck 
assembly  did  not  represent  the  Republican 
party,  and  we  have  shown  that  it  did  not, 
what  party  did  it  represent?  Its  certificate 
of  nomination  reads  thus:  "This  is  to  cer- 
tify that  on  the  6th  day  of  April,  1904,  a 
convention  of  delegates  of  the  Republican 
party  in  and  for  the-  said  county  of  Roberts 
and  state  of  South  Dakota  was  duly  as- 
sembled at  Sisseton,  in  said  county;  that 
upon  the  organization  of  said  convention  A. 
M.  Houck  was  elected  chairman  and  J.  A. 
Le  Lacheur  secretary;  whereupon  said  con- 
vention proceeded  to  nominate  the  following 
named  persons,  whose  residence  and  business 
address  is  stated  opposite  each  name,  for 
the  office  designated,  respectively:  .  .  ." 
Ko  new  party  was  organized.  No  principle 
was  designated  in  its  certificate.  If  it  was 
not  the  Republican  county  convention,  it 
had  no  existence  as  a  convention  within  the 
meaning  of  the  statute.  By  its  certificate  of 
nomination  it  authorized  and  directed  the 
auditor  to  print  the  names  of  its  candidates 
in  the  Republican  party  column.  It  author- 
ized the  doing  of  nothing  else,  and,  having 
ceased  to  exist  without  conferring  power  on 
anyone  to  change  its  certificate,  the  same 
becomes  wholly  inoperative.  It  is  not  a 
case  of  mistake  in  drafting  a  certificate, 
which  might  be  amended  by  thoee  who  signed 
it.  The  instrument  accurately  expresses  the 
intent  and  purpose  of  the  assembly  which 
caused  it  to  be  filed.  Its  invalidity  is  a 
matter  of  substance,  not  of  form.  It  is 
without  force  or  effect,  because  the  assem- 
bly was  without  power  to  act  for  the  Re- 
publican party.  Briefiy  stated,  the  situa- 
tion is  simply  this:  The  Republican  party 
in  Roberts  county  did  not  nominate  the 
Houck  candidates.  The  Houck  certificate 
does  not  authorize  the  auditor  to  print  their 
names  under  any  other  party  designation. 
Therefore  it  is  his  duty  to  exclude  their 
names  from  the  ballots.  No  other  conclu- 
sion can  be  drawn  from  the  plain  and  un- 
mistakable language  of  the  statute.  More- 
over, to  print  the  names  of  candidates  not 
nominated  by  the  Republican  party  at  any 
place  on  the  ballots,  under  the  designation 
of  that  party,  would  be  precisely  such  a 
misrepresentation  and  deception  as  the 
Australian  ballot  system  is  designed  to  pre- 
vent. Of  course,  the  view  we  have  talcen 
does  not  deprive  the  requisite  number  of 
electors  from  placing  the  names  of  the  per- 
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sons  nominated  by  the  Houck  assembly  on 
the  ballots  as  independent  candidates  by  pe- 
tition. 

Statutes  regulating  the  methods  of  nomi- 
nating candidates,  and  providing  for  the  use 
of  secret  ballots  to  be  ofiicially  prepared  and 
furnished  at  public  expense,  have  been  en- 
acted in  nearly  all  the  states.  The  decisiouB 
which  involve  the  interpretation  of  such  en- 
actments are  numerous.  While  designed 
to  effect  the  same  general  objects  and  simi- 
lar in  many  features,  these  statutes  are  by 
no  means  identical  in  terms.  Hence  the  law 
in  any  particular  jurisdiction  can  be  accu- 
rately determined  only  by  reference  to  the 
language  employed  in  expressing  the  legis- 
lative will.  As  such  language  differs  in  dif- 
ferent states,  and  equally  enlightened  minds 
disagree  concerning  the  meaning  of  the  same 
language,  there  has  necessarily  arisen  much 
apparent  conflict  in  the  case  law  on  these 
subjects.  The  proceeding  at  bar  must  be 
governed  by  the  laws  of  this  state.  Being 
satisfied  that  our  own  law  has  been  correctly 
interpreted  and  properly  applied,  we  might* 
with  confidence  and  propriety,  rest  this  de- 
cision alone  on  the  reasons  already  stated. 
However,  as  the  views  herein  expressed  have 
the  support  of  abundant  authority,  a  few 
leading  cases  will  be  reviewed  and  others 
cited. 

In  North  Dakota,  where  the  statutes  on 
these  subjects  are  probably  more  nearly  the 
same  as  here  than  in  any  other  state,  it  is 
held  that  when  two  nominations,  purport- 
ing to  be  by  the  same  political  party  for  the 
same  office,  are  filed  with  the  secretary  of 
state,  it  is  his  duty  to  refuse  to  certify  to 
the  proper  county  auditors  the  names  con- 
tained in  both  nominations,  the  law  requir- 
ing him,  however,  to  certify  the  name  of  the 
regular  party  nominee;  and,  if  he  refuses 
so  to  do,  he  may  be  coerced  by  mandamus. 
State  eo  reL  Wolfe  v.  Falley,  9  N.  D.  460,  83 
N.  W.  860.  In  this  case,  after  defining  its 
own  powers  and  duties,  the  court  proceeded 
to  determine  which  was  the  regular  candi- 
date according  to  the  customs  and  usages 
which  govern  political  organizations.  The 
following  excerpts  from  the  opinion  are  per- 
tinent and  convincing:  "It  requires  no  ar- 
gument to  show  that  one  political  party 
cannot  hold  two  separate  conventions  at  the 
same  time,  and  nominate  two  different  per- 
sons to  fill  one  office.  If  two  nominations 
for  the  same  office  by  the  same  party  are 
filed,  one  or  the  other  must  be -spurious. 
Both  may  be  spurious,  but  both  cannot  be 
genuine.  It  is  perfectly  dear,  from  §  602, 
Rev.  Codes,  that  the  legislature  never  in- 
tended that  one  party  should  have  more 
than  one  candidate  for  any  one  office.  The 
section  declares:  'No  certificate  shall  con- 
tain the  name  of  more  than  one  candidate 
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for  each  office  to  be  filled.'  Section  504  re- 
quires the  secretary  of  state  to  certify  to 
the  proper  county  auditors  'the  name  and 
postoffice  address  of  each  person  nominated 
for  such  office  as  specified  in  the  certificates 
of  nomination  filed  with  him.'  But  certifi- 
cates can  he  filed  with  him  only  in  pur- 
suance of  nominations  made  by  a  convention 
representing  a  party  or  a  principle.  Such 
is  the  clear  purpose  of  the  law.  Section 
497a  to  512,  inclusive.  But  one  party  can 
make  but  one  nomination  for  one  office. 
Hence  he  can  properly  certify  but  one  nomi- 
nation by  the  same  party.  This  is  made 
clear  by  the  provisions  of  §  491,  which  per- 
mits a  voter  to  vote  for  the  entire  party 
ticket  by  marking  a  cross  in  the  square  fol- 
lowing the  party  named.  This  the  voter 
could  not  do  if  there  could  be  two  candidates 
for  one  office  under  the  same  party  heading. 
From  this  it  follows  that  it  is  the  duty  of 
the  secretary  of  state  to  certify  the  genuine 
party  nominee.  See  the  case  of  State  ex  rel. 
Bloomfleld  v.  Weir,  5  Wash.  82,  31  Pac.  417. 
It  becomes  necessary,  then,  that  there  should 
be  a  final  determination  as  to  who  is  the 
real  party  nominee.  .  ...  But  who  shall 
decide  this  question?  .  .  .  Where  only 
one  certificate  of  nomination,  purporting  to 
be  the  nomination  of  a  certain  named  party 
for  a  certain  named  office,  is  filed  with  the 
secretary,  it  becomes  as  to  him  the  party 
nomination,  and  he  cannot  question  it. 
But  it  is  self-evident  •  that  this  cannot  be 
true  where  two  certificates  are  filed,  each 
purporting  to  be  the  nomination  of  the  same 
party  for  the  same  office.  It  is  an  uncon- 
trovertible fact  that  there  cannot  be  two 
nominees  by  one  party  for  one  office  that  is 
filled  by  one  person.  Hence  one  of  such 
certificates,  at  least,  cannot  contain  the  reg- 
ular party  nomination.  It  requires  no  ju- 
dicial investigation  to  determine  that  fact. 
It  is  patent  and  conclusive.  He  cannot  cer- 
tify both  names,  because  both  cannot  go  on 
the  same  party  ticket.  He  is  in  duty  bound 
to  refuse  to  certify  both.  Perhaps  he  may 
properly  refuse  to  certify  either,  as  we  un- 
derstand he  did  in  this  case,  but  certain  it  is 
he  must  refuse  one.  ...  Indeed,  under 
our  statute,  which  gives  the  certifying  officer 
no  judicial  powers,  and  which  requires 
party  nominations  to  be  filed  with  the  sec- 
retary of  state,  and  which  contemplates  that 
no  nominations  shall  be  filed  with  him  ex- 
cept those  made  by  political  parties,  it  be- 
comes absolutely  necessary  that  the  courts 
should  pass  upon  the  regularity  of  such 
nominations;  othei'wise,  the  door  for  fraud 
and  deception  must  stand  wide  open,  and  no 
power  exist  anywhere  to  close  it.  Perhaps 
we  were  not  justified  in  taking  any  space 
to  demonstrate  that  this  *  court  had  the 
power,  and  it  is  its  duty,  to  act  in  this 
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matter."  The  nature  and  scope  of  the  in- 
quiry in  this  class  of  cases  is  thus  defined  in 
State  ex  rel.  Oranvold  v.  Porter,  11  N.  D. 
309,  91  N.  W.  944:  "In  determining  which 
of  two  sets  of  nominees  of  a  split  political 
convention  are  entitled  to  have  their  names 
placed  upon  the  official  ballot  as  the  party 
nominees,  the  inquiry  of  the  court  should 
be  limited  to  ascertaining  which  of  the  con- 
ventions from  which  the  nominating  certifi- 
cates emanate  is  the  regular  one,  and  should 
not  extend  to  an  examination  of  political 
methods  and  tactics  further  than  is  neces- 
sary to  ascertain  the  identity  of  the  regular 
party  convention." 

It  was  held  in  State  ex  rel.  Sturdevant  v. 
Allen,  43  Neb.  651,  62  N.  W.  36,  that,  where 
two  factions  of  a  political  "party  nominate 
candidates  and  certify  such  nominations  to 
the  secretary  of  state  in  due  form  of  law, 
the  latter  will  not  inquire  into  the  regular- 
ity of  the  convention  held  by  either  faction, 
but  will  certify  to  the  several  county  clerks 
the  names  of  the  candidates  nominated  by 
each;  such  practice  being  in  harmony  with 
the  rule  which  requires  courts,  in  case  of 
doubt,  to  adopt  that  construction  which 
ailords  the  citizen  the  greater  liberty  in 
casting  his  ballot.  The  doctrine  thus  stated 
was,  however,  modified  in  a  later  case,  where 
the  court  says:  "Although  the  courts  will 
not  decide  which  of  two  rival  conventions  is 
the  regular  convention  of  the  party  when 
both  were  called  and  held  in  accordance  with 
the  precedents  and  usages  of  the  party,  and 
each  claiming  in  good  faith  to  represent  the 
party,  since  that  is  not  a  subject  of  judicial 
inquiry,  yet  the  courts,  in  a  proper  case, 
will  determine  whether  nominations  were  in 
fact  made  by  a  de  facto  convention  of  the- 
party,  evon  though  to  do  so  may  lead  to  an 
investigation  of  political  methods."  State 
ex  rel.  Rose  v.  Piper,  50  Neb.  42,  69  N.  W. 
384.  In  a  still  later  case  the  same  court 
decided  that  a  nomination  made  by  4  out  of 
28  members  of  a  county  committee  chosen  by 
a  political  party  is  invalid,  where  previous 
notice  of  the  time  and  place  of  the  meeting 
had  not  been  given  to  the  other  members. 
State  ex  rel.  Whedon  v.  Smith,  57  Neb.  41, 
77  N.  W.  384.  And  in  another  case  the  su- 
preme court  of  Nebraska  concedes  that 
"where  the  ballot  law  requires  the  names 
of  candidates  of  political  parties  to  be  ar- 
ranged and  printed  on  the  official  ballot  in 
a  separate  group,  and  it  is  made  the  duty 
of  the  election  officer,  in  arranging  the  bal- 
lot, to  place  the  ticket  of  the  party  having 
the  greatest  number  of  votes  at  the  last  pre- 
ceding election  first  on  the  ballot,  and  that 
the  position  of  other  tickets  should  be  con- 
trolled relatively  by  the  same  rule,  it  is  ob- 
vious that  under  such  a  law  it  is  necessary 
to  decide  between  rival  factions  of  the  same 
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party,  in  order  to  determine  the  position  of 
the  tickets  upon  the  ballot."  State  ex  reL 
Dahlman  v.  Piper,  50  Neb.  25,  69  N.  W.  378. 

In  Michigan,  where  State  ex  rel.  Sturdc- 
vant  V.  Allen,  43  Neb.  651,  62  N.  W.  35, 
seems  to  have  been  once  approved,  the  su- 
preme court  uses  this  language:  "The  re- 
luctance of  the  courts  to  enter  upon  an  in- 
quiry, or  to  permit  an  inquiry  by  the  elec- 
tion commissioners,  into  the  question  of 
fact  as  to  which  of  two  contending  factions 
truly  represents  a  political  party,  has  been 
manifested  in  various  cases.  State  ex  rel. 
Slurdevant  v.  Allen,  43  Neb.  651,  62  N.  W. 
35;  Phelpn  v  Piper,  48  Neb.  724,  33  L.  R.  A. 
53,  67  N.  W.  755 ;  Shields  v.  Jacob,  88  Mich. 
164,  13  L.  R.  A.  760,  50  N.  W.  105.  In 
Shields  v.  Jacob  it  was  held  that  the  court 
would  not  undertake  to  determine  which  of 
two  rival  conventions  resulting  from  a  split 
in  a  regularly  called  convention  should  be 
treated  as  the  regular  convention  of  the 
party,  and  a  mandamus  was  issued  requiring 
the  election  commissioners  to  give  to  both 
tickets  a  place  upon  the  ballot.  At  the  time 
that  decision  was  rendered,  however,  the 
provision  requiring  that  the  ticket  of  the 
party  having  the  greatest  nimiber  of  votes 
within  the  county  at  the  last  preceding  elec- 
tion should  be  placed  first  upon  the  ballot, 
and  that  the  position  of  other  tickets  should 
be  governed  relatively  by  the  same  rule, 
was  not  a  part  of  the  statute,  and  it  was  not 
neoessarv  to  determine  which  of  these  tick- 
ets  should  be  placed  first  on  the  ballot.  Un- 
der the  law  as  it  now  exists,  such  an  investi- 
gation seems  necessary,  and  it  would  seem 
that  the  commissioners  did  determine  the 
question,  and  place  the  Shelby  ticket  second 
on  the  ballot."  Baker  v.  Election  Comrs. 
110  Mich.  635,  68  N.  W.  752. 

The  following  cases  may  be  cited  as  sus- 
taining the  view  taken  in  State  ex  rel, 
Slurdevant  v.  Allen,  43  Neb.  651,  62  N.  W. 
35;  People  ex  rel.  Eaton  v.  District  Court, 
18  Colo.  26,  31  Pac.  339 ;  Sims  v.  Daniels,  57 
Kan.  552,  35  L.  R.  A.  146,  46  Pac.  952; 
State  ex  rel.  Oillis  v.  Johnson,  18  Mont.  556, 
46  Pac.  440.  In  People  ex  rel.  Eaton  v.  2>t«- 
trict  Court  two  rival  state  tickets  were  in- 
volved, and  no  allusion  is  made  to  what 
position  either  should  have  on  the  ballots. 
Si'^ns  V.  Daniels  has  to  do  with  county  can- 
didates, but  no  question  concerning  the  posi- 
tion of  their  names  is  discussed;  the  deci- 
sion merely  relating  to  what  may  be  de- 
termined by  the  officer  charged  with  the 
duty  of  considering  objections  to  nomina- 
tions imder  statutory  provisions  essentially 
different  from  any  in  this  state.  State  v. 
Johnson  relates  to  rival  state  tickets  hav- 
ing different  designations,  with  no  reference 
to  the  position  of  either  on  the  ballots.  In 
a  later  case  the  supreme  court  of  Montana 
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holds  that  a  party  convention  of  a  single 
county,  which  is  one  of  two  or  more  coun- 
ties composing  a  judicial  district,  has  no 
authority  to  place  in  nomination  a  can- 
didate for  the  office  of  district  judge;  that 
being  a  state  office,  the  legal  nomination  to 
which  can  only  be  made  by  a  convention  rep- 
resenting all  the  voters  of  the  party  in  the 
several  counties  in  the  district.  The  court 
employs  this  language:  "A  candidate  cer- 
tified as  nominated  by  electors  is  not  nomi- 
nated by  a  political  party.  He  is  simply  a 
candidate  of  those  individual  electors  who 
have  joined  in  nominating  him,  and  he  is 
only  entitled  to  be  placed  upon  the  ballot 
as  such  a  candidate.  .  .  .  The  certifi- 
cate to  the  secretary  of  state  emanating 
from  a  convention  or  primary  meeting  must 
be  signed  by  the  officials  of  the  convention. 
The  certificate  of  nomination  by  electors 
must  be  signed  by  the  electors  only.  The 
certificate  emanating  from  the  officers  of  a 
convention  clearly  must  designate  the  prin- 
ciple or  party  represented  by  the  conven- 
tion. By  means  of  this  designation  in  the 
convention  certificate  the  secretary  of  state 
specifies  the  description  of  the  person  nomi- 
nated, including  his  party  designation.  But 
the  law,  except,  perhaps,  in  cases  presenting 
unusual  conditions,  does  not  authorize  elect- 
ors who  may  make  a  nomination  by  petition 
to  make  their  nominees  the  nominees  of  an 
organized  political  party  whose  name  they 
may  select,  provided  .such  party  is  author- 
ized to  make  a  nomination  by  convention  or 
primary  meeting  held  for  the  purpose  of 
making  nominations.  The  secretary  of 
state,  therefore,  cannot  certify  a  candidate 
so  nominated  by  electors  as  the  candidate  of 
a  political  party;  for  clearly  he  is  not  such 
a  candidate,  and  has  no  place  in  a  group  of 
candidates  certified  as  nominated  by  a  regu- 
lar political  party  convention  or  organiza- 
tion, under  the  name  of  the  party  making 
such  nominations.  We  find  authoriiy  for 
these  views  in  the  cases  of  Atkeson  v.  Lay, 
115  Mo.  538,  22  S.  W.  481,  and  Phillips  v. 
Curtis,  4  Idaho,  193,  38  Pac.  405.  We  con- 
clude, under  the  facts  of  this  caae,  that  the 
Republican  conventions  of  the  district  have 
not  nominated  Judge  Reeves  as  their  candi- 
date ;  and  it  being  our  opinion  that  the  at- 
tempts to  make  him  the  candidate  of  such 
parties  by  petition  are  invalid,  and  as  the 
court  is  not  requested  to  regard  him  as  an 
independent  or  electors'  candidate,  it  neces- 
sarily follows  that  the  demurrer  must  be 
sustained,  and  the  writ  of  injunction  prayed 
for  will  be  made  permanent;  and  it  is  so 
ordered."  State  ex  reL  Woody  v.  Rotwiti, 
18  Mont.  502,  46  Pac.  370. 

In  no  case,  so  far  as  our  research  has  ex- 
tended, where  the  right  of  the  candidate  to 
have  his  name  printed  in  the  party  column 
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was  considered,  has  any  court  declined  to 
enforce  such  right,  though  its  enforcement 
involved  a  determination  of  the  regularity 
of  his  nomination,  except  in  Michigan, 
where  the  question  was  left  to  the  decision 
of  the  election  commissioners  ( Stephenson  v. 
Election  Comrs.  118  Mich.  396,  42  L.  R.  A. 
214,  74  Am.  St.  Rep.  402,  76  N.  W.  914)  ; 
a  disposal  of  the  matter  which  does  not  seem 
to  be  consistent  with  the  views  expressed  by 
the  same  court  in  Baker  v.  Election  Comrs. 
110  Mich.  635,  68  N.  W.  752.  Whenever  the 
right  of  the  candidate  to  have  his  name 
printed  in  the  regular  party  column  exists, 
and  .such  right  is  contested,  someone  must 
necessarily  decide  the  contest.  As  we  have 
shown,  even  in  jurisdictions  where  the  doc- 
trine of  State  ew  rel.  Bturdevant  v.  Allen,  43 
Neb.  661,  62  N.  W.  35,  prevails;  the  courts 
have  not  hesitated  to  determine  the  question 
of  regularity  when  its  solution  merely  in- 
volved undisputed  facts  and  generally  recog- 
nized rules  relating  to  the  organization  of 
political  parties.  We  do  nothing  more  than 
that  in  the  present  proceeding.  In  difficult 
cases  it  may  be  convenient,  but  is  it  logical, 
to  say  that,  because  two  factions  of  a  po- 
litical party  have  attempted  to  nominate 
candidates,  each  claiming  to  represent  the 
party  organization,  the  names  of  both  sets 
of  nominees  should  be  printed  on  the  ballots, 
so  that  the  electors  may  decide  between 
them?  Is  not  the  proposition  predicated 
upon  a  misconception  of  the  real  issue  in< 
volved?  It  is  for  the  party  to  nominate; 
for  the  people  to  elect.  The  question  is  not. 
Who  shall  be  chosen  to  any  particular  public 
office?  That  is  for  the  voters  of  all  political 
parties  to  determine  at  the  polls.  It  is  sim- 
ply. Who  shall  represent  the  organization  as 
its  nominees?  and  certainlv  the  determina- 
tion  of  that  question  should  be  controlled 
by  the  action  of  the  party  itself;  otherwise, 
party  nominations  are  impossible.  To  what 
extent,  if  at  all,  the  rights  of  organized  po- 
litical parties  should  be  recognized  and 
regulated  by  law,  is  a  matter  of  public  pol- 
icy, to  be  determined  by  the  legislative  de- 
partment ;  a  matter  which  does  not  concern 
this  court.  Its  duty  is  done  when  it  gives 
effect  to  the  legislative  will  as  expressed  in 
statutes  which  do  not  conflict  with  any  pro- 
vision of  the  Federal  or  state  Constitution. 
It  appears  from  statements  of  counsel 
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that  the  Babcock  candidate  for  register  of 
deeds  has  died  since  this  proceeding  was 
commenced.  The  Babcock  convention  dele- 
gated authority  to  its  central  committee  to 
fill  vacancies.  If  any  doubt  exists  as  to  the 
form  of  such  committee's  certificate  relative 
to  the  office  of  register  of  deeds,  another  can 
be  filed  setting  forth  the  original  candidate's 
death  as  the  cause  of  the  vacancy.  There- 
fore this  feature  of  the  controversy  demands 
no  further  attention. 

It  is  contended  that,  whereas,  sample  and 
official  ballots  are  not  required  to  be  printed 
and  in  possession  of  the  auditor  more  than 
ten  days  before  the  day  of  election  (Rev. 
Pol.  Code,  §  1886),  defendant  has  until  that 
time  to  decide  how  the  ballots  shall  be  pre- 
pared, and  that  this  court  is  without  au- 
thority to  issue  its  writ  before  the  ballots 
are  in  fact  prepared.  This  is  untenable. 
Had  the  relator  delayed  his  demand  until 
ten  days  before  the  day  of  election,  his 
riofhts  and  those  of  his  associates  might  have 
been  lost,  or  the  county  put  to  the  useless 
expense  of  printing  erroneous  ballots.  Hav- 
ing made  his  demand,  concerning  which  no 
doubt  exists  in  this  case,  if  the  auditor  did 
not  express  a  willingness  to  comply  there- 
with, it  was  proper  to  institute  this  pro- 
ceeding, when,  if  defendant  intended  to  com- 
ply with  the  demand,  he  might  have  dis- 
closed such  intention  and  have  avoided  any 
judgment  for  disbursements.  But,  having 
answered  and  contested  the  relator's  right, 
he  cannot  be  heard  to  say  that  he  would  or 
might  have  complied  with  the  relator's  de- 
mand. 

It  follows  that  the  relator  is  entitled  to  a 
peremptory  writ  of  mandamus  commanding 
the  defendant  to  print  the  names  of  the 
Babcock  &indidates  in  the  regular  Republi- 
can column  on  all  ballots  to  be  used  at  the 
coming  general  election  in  Roberts  county, 
and  to  exclude  .the  names  of  the  Houck  can- 
didates therefrom,  unless,  within  the  period 
prescribed  by  statute,  they  shall  be  hereafter 
nominated  as  independent  candidates  by  pe- 
tition. He  is  also  entitled  to  recover  his 
taxable  disbursements,  but  no  statutory 
costs.  Kirhy  v.  Circuit  Court,  10  S.  D.  196, 
72  N.  W.  461 ;  Re  Kxrhy,  10  S.  D.  416,  73 
N.  W.  908. 

Let  judgment  be  entered  accordingly. 
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A  railroad  conductor  in  HlMrnallnff  the 
enfflueer  to  back  the  ennrtne     for    the 

purpose  of  effecting  a  coupling  acts  In  his 
capacity  as  representative  of  the  master, 
and  not  as  a  fellow  servant  of  the  brake- 
mau,  who  Is  attempting  to  prepare  the  cars 
for  the  coupling;  so  that  the  master  will  be 
liable  In  case  he  acts  negligently  to  the  In 
Jury  of  the  brakeman,  although  the  engineer 
would  have  obeyed  the  signal  had  k  been 
given  by   the  brakeman  himself. 

(October  12,  1904.) 

ERROR  to  the  Circuit  Court  for  Hamilton 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  for  which  de- 
fendant was  alleged  to  be  responsible.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Slteplierd  A  Frierson,  for 
plaintiff  in  error: 

The  duty  of  the  roaster  is  discharged  when 
he  exercises  care  with  a  view  to  selecting 
competent  and  suitable  servants,  and  among 
the  risks  which  the  employee  assumes,  upon 
entering  into  the  service,  is  that  of  injury 
arising  from  the  negligence  of  those  engaged 
with  him  in  a  common  employment. 

Illinois  C.  R.  Co.  v.  Bolton,  99  Tenn.  276, 
41  S.  W.  442;  Buswell,  Personal  Injuries, 
i  217;  Hussey  v.  Coger,  112  N.  Y.  614,  3  L. 
R.  A.  559,  8  Am.  St.  Rep.  787,  20  N.  E.  556: 
Taylor  v.  Evansville  d  T.  H.  R.  Co.  121  Ind. 
124,  6  L.  R.  A.  584,  16  Am.  St.  Rep.  372,  22 
N.  E.  876;  Quinn  v.  New  Jersey  Lighterage 
Co.  23  Fed.  363 ;  Qann  v.  yashrille,  C.  d  8t. 
L.  R.  Co.  101  Tenn.  383,  70  Am.  St.  Rep.  687, 
47  S.  W.  493;  Allen  v.  Goodunn,  92  Tenn. 
385,  21  S.  W.  760. 

The  question  is  not  one  of  rank.  If  the 
superintendent  was  acting  at  the  time  in 
the  capacity  of  a  fellow  servant,  and  his  neg- 


ligence caused  the  injury,  the  master  is  not 
liable. 

Stovkmeyer  v.  Reed,  65  Fed.  259,  20  C.  C. 
A.  381,  34  U.  S.  App.  727,  74  Fed.  186;  tSt. 
Louis,  A.  d  T.  R.  Co.  v.  Torrey,  58  Ark.  217, 
24  S.  W.  244 ;  Nail  v.  Louisville,  N.  A.  d  C. 
R.  Co.  129  Ind.  264,  28  N.  E.  183,  611; 
Hankins  v.  New  York  L.  E.  d  W.  R.  Co. 
142  N.  Y.  416,  25  L.  R.  A.  396,  40  Am.  St. 
Rep.  616,  37  N.  E.  466;  Ross  v.  Walker,  139 
Pa.  42,  23  Am.  St.  Rep.  160,  21  Atl.  157, 
159 ;  Harrison  v.  Detroit,  L.  d  N.  R.  Co.  79 
Mich.  409,  7  L.  R.  A.  623,  19  Am.  St.  Rep. 
180,  44  N.  W.  1034:  Texas  d  P.  R.  Co.  v. 
Reed,  88  Tex.  439,  31  S.  W.  1058;  Sweeney 
V.  Qulf,  C.  d  S.  F.  R.  Co.  84  Tex.  433,  31 
Am.  St.  Rep.  71,  19  S.  W.  555;  47  Cent.  L. 
J.  130;  Bailey,  Personal  Injuries  Relating 
to  Master  &  Servant,  §§  1834,  1972,  2154, 
2176,  2535;  National  Fertilizer  Co,  v.  Trav- 
is, 102  Tenn.  16,  49  S.  W.  832;  Gann  v. 
Nashville,  C.  d  8t.  L.  R.  Co.  101  Tenn.  380, 
70  Am.  St.  Rep.  687,  47  S.  W.  493;  Knox  v. 
Southern  R.  Co.  101  Tenn.  375,  47  S.  W. 
491 ;  Chattanooga  Electric  R.  Co.  v.  Lawson, 
101  Tenn.  406,  47  S.  W.  489 ;  Boyoe  v.  Fitz- 
Patrick,  80  Ind.  526;  Allen  v.  Goodwin,  92 
Tenn.  386,  21  S.  W.  760. 

Messrs.  Sinitli  A  Carswell,  for  defend- 
ant in  error: 

The  conductor  has  entire  control  and 
management  of  the  train  to  which  he  is  as- 
signed. In  no  proper  sense  of  the  terms 
is  he  a  fellow  servant  with  the  firemen,  the 
brakemen,  the  porters,  and  the  engineers. 

Chicago,  M.  d  8t.  P.  R.  Co.  v.  Ross,  112  U. 
S.  377,  25  L.  ed.  787,  5  Sup.  Ct.  Rep.  184; 
Illinois  C.  R.  Co.  v.  Spence,  93  Tenn.  173, 
42  Am.  St.  Rep.  907,  23  S.  W.  211. 

It  is  hard  to  conceive  of  any  act  of  a  con- 
ductor in  charge  of  a  train  which  could  be 
of  more  otficial  character  than  that  of  order- 
ing the  train  to  move. 

2  Labatt,  Mast.  &  S.  §  641 ;  Hoke  v.  St. 
Louis,  K.  d  N.  R.  Co.  88  Mo.  360;  Spencer 
V.  Brooks,  97  Ga.  681,  25  S.  E.  480;  Devine 
V.  Boston  d  A.  R.  Co.  159  Mass.  348,  34  N. 
E.  539;  Patton  v.  Western  North  Carolina 
R.  Co.  96  N.  C.  455,  1  S.  E.  863;  Miller  v. 


Note. — As  to  when  conductor  Is  deemed  to 
be  a  coservant  of  other  railway  employees,  see 
also,  in  this  series,  Jackson  v.  Norfolk  &  W.  R. 
Co.  46  L.  R.  A.  337,  and  note;  Grattls  ▼.  Kan- 
MUB  City,  P.  &  G.  R.  Co.  48  L.  R.  A.  399 ;  and 
Howe  V.  Northern  P.  R.  Co.  60  L.  R.  A. 
949. 

For  vice  prlnclpalsblp  considered  with  ref- 
erence to  the  superior  rank  of  a  negligent  serv- 
ant, nee  also  Stevens  v.  Chamberlln,  61  L. 
R.  A.  513,  and  note;  Norton  Bros.  v.  Nadebok, 
54  L.  R.  A.  842;  Southern  P.  Co.  v.  Schoer. 
57  L.  R.  A.  707 ;  Canney  v.  Walkelne,  58  L. 
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R.  A.  33 :  and  Illinois  Southern  R.  Co.  ▼.  Mar- 
shall, 66  L.  R.  A.  297. 

For  vice  prlnclpalsblp  as  determined  with 
respect  to  the  character  of  the  act  which 
caused  the  injury,  see  Lafayette  Bridge  Co. 
V.  Olsen,  54  L.  R.  A.  33,  and  note;  Wellston 
Coal  Co.  V.  Smith,  55  L.  R.  A.  99;  Swift  ft 
Co.  V.  BleJse,  67  L.  R.  A.  147;  Kelly  v.  New 
Haven  S.  B.  Co.  57  L.  R.  A.  494  ;  Sronfe  t. 
Moran  Bros.  Co.  58  L.  R.  A.  313;  Knutter  v. 
New  York  &  N.  J.  Teleph.  Co.  58  L.  R.  A. 
808;  Sams  v.  St.  Louis  &  M.  River  R.  Co.  61 
L.  R.  A.  476 ;  and  Southern  Indiana  R.  Co. 
V.   Harrell,  63  L.  R.  A.  461. 
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MisaouH  F.  R.  Co.  109  Mo.  350,  32  Am.  St. 
Rep.  673,  19  S.  W.  68;  Oann  v.  NaahvUle, 
C.  d  St.  L.  R.  Co.  101  Tenn.  385,  70  Am.  St. 
Rep.  687,  47  S.  W.  493;  Walker  v.  Qilleti, 
59  Kan.  214,  52  Pac.  442;  Purcell  v.  South- 
em  R.  Co.  119  N.  C.  728,  26  S.  E.  161 ;  Shadd 
V.  Qtorgia,  C.  d  A'.  R.  Co.  116  N.  G.  968,  21 
S.  E.  554;  Richmond  d  D.  R.  Co.  v.  Wil- 
liams, 86  Va.  105,  19  Am.  St.  Rep.  876,  9  S. 
E.  990;  Cole  Bros.  v.  Wood,  11  Ind.  App.  37, 
36  N.  E.  1074;  CUirk  v.  Hughes,  51  Neb. 
780,  71  N.  W.  776. 

Shields^  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  in  error,  L.  Baldwin,  a 
brakeman  in  the  employ  of  the  plaintiff  in 
error,  while  attempting  to  make  a  coupling 
in  the  operation  of  one  of  its  trains,  through 
the  negligence  of  Edgar  Fuller,  conductor  in 
charge  of  the  train,  in  prematurely  signaling 
the  engineer  to  back  his  engine  and  a  car 
attached  for  the  purpose  of  making  a 
coupling,  had  his  arm  caught  between  the 
bumpers  of  the  cars  to  be  coupled,  and 
crushed,  and  brought  this  suit  to  recover  the 
damages  sustained  by  him,  and  recovered 
judgment. 

The  contention  of  the  plaintiff  in  error  is 
that  Edgar  Fuller,  when  he  signaled  the  en- 
gineer, was  not  acting  in  his  official  capacity 
as  conductor,  but  as  a  fellow  servant  of  the 
defendant  in  error,  and  that  it  is  not  re- 
sponsible for  the  negligence  of  which  he  was 
guilty  while  so  acting. 

There  is  no  controversy  as  to  how  the  in- 
jury was  sustained.  The  conductor  and  his 
crew  were  engaged  in  making  up  a  freight 
train,  and  were  attempting  to  couple  a  car 
attached  to  the  engine  to  one  on  the  side 
track;  both  of  the  cars  being  equipped  with 
automatic  couplers.  The  first  effort  failed 
and  another  was  being  made  when  the  injury 
was  inflicted.  The  declaration  correctly 
states  the  facts  in  relation  to  the  last  effort 
.to  make  the  coupling  in  these  words: 

"Plaintiff  in  the  discharge  of  his  duty 
thereupon  went  in  between  said  cars  which 
were  then  standing  still,  one  coupled  to  the 
engine,  and  proceeded  to  adjust  the  said 
couplings  by  opening  the  'knuckle'  thereof, 
and  to  otherwise  set  the  two  drawheads  so 
that  the  two  cars  might  be  properly 
coupled.  While  the  plaintiff  was  standing 
in  between  the  two  said  cars,  entirelv  out 
of  sight  of  the  engine,  and  while  he  was  en- 
deavoring to  adjust  the  said  couplings  in  a 
proper  manner,  acting  in  a  careful  manner, 
and  in  the  proper  discharge  of  his  duties, 
the  defendant's  conductor,  Edgar  Fuller, 
than  and  there  the  immediate  superior  of 
plaintiff,  careliessly,  negligently,  and  wrong- 
fully signaled  to  the  engineer  to  shove  up 
the  car  which  was  attached  to  the  engine 
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upon  and  against  the  car  to  which  it  was  to 
be  coupled,  although  the  said  conductor 
knew,  or  by  the  exercise  of  ordinary  care 
should  have  known,  that  the  plaintiff  had 
not  adjusted  said  drawheads  and  was  not 
ready  for  said  coupling  to  be  made.  The  en- 
gineer, upon  receiving  said  signal  from  the 
said  conductor,  thereupon  pushed  on  said 
car,  as  it  was  his  duty  to  do  in  response  to 
said  signal,  and  the  plaintiff's  hand  and  arm 
was  then  and  there  caught  in  between  the 
drawheads,  deadwoods,  bumpers,  or  ends  of 
said  two  cars,  and  was  crushed  and  mangled 
in  and  between  said  drawheads." 

It  also  appears  in  evidence  that  the  de- 
fendant in  error  could  have  given  the  signal 
to  the  engineer  to  back  the  engine  and  car, 
or  to  another  brakeman  to  be  repeated  to  the 
engineer,  or  to  the  conductor,  for  that  pur- 
pose, and  the  engineer  would  have  obeyed 
it.  In  other  words,  the  order  to  the  engineer 
to  move  his  train  backward  or  forward  in 
making  a  coupling  does  not  necessarily  have 
to  be  given  by  the  conductor,  but  may  be 
given  by  a  brakeman  making  the  coupling; 
but  the  conductor  may  take  immediate 
charge  and  direction  of  the  matter,  and  give 
all  necessary  signals  and  orders,  which  Con- 
ductor Fuller  did  on  this  occasion. 

The  conductor  of  a  train  is  the  superior 
in  authority  and  grade  in  every  train  crew, 
and  has  charge  of  the  train  and  its  opera- 
tions, and  all  the  other  members  of  the  crew 
are  under  his  control  and  subject  to  his  or- 
ders, which  they  must  obey,  regardless  of 
whether  they  concur  in  the  necessity  or  pro- 
priety of  them.  He  is  the  representative  of 
the  company,  and  is  vested  with  all  of  its 
authority  over  the  train  and  its  crew  in  the 
work  being  done,  and  charged  with  all  the 
duties  and  responsibilities,  which  the  com- 
pany owes  to  its  employees,  engaged  in  this 
perhaps  the  most  hazardous  of  all  industrial 
pursuits,  chief  of  which  is  the  duty  to  care- 
fully and  skilfully  superintend  the  move- 
ments of  its  cars  and  trains  for  the  pre- 
vention of  accidents,  iipon  the  proper  dis- 
charge of  which  the  safety  of  the  employees 
is  so  greatly  dependent.  He  is  a  vice  prin- 
cipal of  the  company,  and  it  is  liable  for  his 
negligence  when  acting  in  his  official  ca- 
pacity. Illinois  C.  R.  Co.  v.  Spencc,  93 
Tenn.  181,  182,  42  Am.  St.  Rep.  907,  23  S.  W. 
211 ;  Chicago,  M.  d  St.  P.  R.  Co.  v.  Ross,  112 
U.  S.  377,  28  L.  ed.  787,  6  Sup.  Gt.  Rep.  184. 

This  is  conceded  by  the  plaintiff  in  error 
to  be  the  general  rule,  but  it  insists  that  a 
vice  principal  may  act  in  a  dual  capacity, — 
that  is,  tic  may  lay  aside  his  official  or  rep- 
resentative character,  and  engage  in  the 
common  service  with  the  employees  who  arc 
under  him  and  subject  to  his  orders;  and 
when  he  does  so  he  is  a  fellow  servant  only, 
and   any   negligence   of   which    he   may   be 
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guilty  while  so  acting  is  personal,  and  that 
of  a  fellow  servant,  for  which  the  employer 
is  not  liable;  and  that  in  this  case  the  or- 
der or  signal  to  the  engineer  to  move  his 
engine  backward,  being  one  which  could 
have  been  given  by  a  brakeman,  was  of  this 
character.  The  cases  of  Allen  v.  Goodtoin, 
92  Tenn.  386,  21  S.  W.  760  j  Illinois  O.  R,  Co. 
V.  Bolton,  99  Tenn.  274,  41  S.  W.  442;  and 
Oann  v.  Nashville,  C.  d  et.  L.  R.  Co.  101 
Tenn.  380,  70  Am.  St.  Rep.  687,  47  S.  W. 
493,  are  cited  to  sustain  this  contention. 

The  rule  in  this  state,  as  held  in  these 
cases,  imquestionably  is  that  a  vice  prin- 
cipal may  at  times  lay  aside  his  official 
character  and  engage  in  the  common  service 
of  the  other  servants  of  the  employer  over 
which  he  has  control,  and  that  his  acts  and 
negligence,  while  thus  engaged,  are  those 
of  a  fellow  servant,  for  which  the  employer 
is  not  ordinarily  responsible;  but  he  can- 
not act  in  both  capacities  at  the  same  time, 
and,  in  order  to  exonerate  the  employer, 
the  service  or  act  in  performance  of  which 
he  is  engaged  miist  be  strictly  that  of  a 
fellow  servant,  and  not  one  which  it  is  his 
duty  to  do,  or  which  he  may  do,  as  a  supe- 
rior or  vice  principal.  The  cases  in  which 
the  doctrine  has  been  applied  by  this  court 
are  where  the  vice  principal  was,  at  the  time 
the  injury  was  inflicted  through  his  negli- 
gence, engaged  solely  in  the  work  or  service 
of  a  common  employee.  In  all  those  above 
cited,  the  vice  principal  was  performing 
manual  labor  along  with  the  other  em- 
ployees. Tn  Allen  v.  Goodwin  the  negligence 
complained  of  was  that  of  a  foreman,  work- 
ing upon  a  building  in  a  position  above  the 
plaintifT,  in  dropping  a  piece  of  pipe  upon 
him. 

In  Illinois  C.  R.  Co.  v.  Bolton  a  section 
boss  negligently  injured  one  of  the  section 
men  under  him  while  he  was  personally  as- 
sisting him  in  lifting  and  unloading  some 
heavy  timbers;  and  in  Gann  v.  Nashville, 
C.  d  8t.  L.  R.  Co.  the  action  was  sought  to 
be  maintained  on  account  of  the  negligence 
of  the  section  boss  in  operating  the  brake 
upon  a  hand  car,  which  was  the  work  of  the 
section  men  under  him,  whereby  the  car 
was  thrown  from  the  track  and  one  of  the 
men   injured. 

Tn  'none  of  these  cases,  or  any  other  to 
which  we  have  been  cited,  was  the  injury 
the  result  of  a  negligent  order  or  direc- 
tion given  by  a  superior  servant. 

The  vice  principal  cannot  act  in  the  ca- 
pacity of  superior  and  fellow  servant  at 
one  and  the  same  time.  and.  if  the  act  is 
one  which  he  could  do  in  either  capacity, 
it  will  be  held  to  have  been  done  in  the 
capacity  in  which  it  is  his  special  duty  to 
act:  but  the  nature  of  the  act  may  also 
be  considered  in  determining  the  character 
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in  which  he  was  acting.  The  giving  of  or- 
ders, and  a  signal,  is  as  much  an  order  aa 
if  spoken,  is  essentially  the  province  of 
the  master  or  his  representative,  and  when 
given  by  them  to  a  servant,  or  one  under 
their  control,  it  will  be  presumed  to  be  made 
in  the  capacity  of  master,  and  must  be 
obeyed. 

The  fact  that  the  engineer  would  have 
obeyed  the  signal,  if  given  by  the  brakeman, 
is  immaterial,  since  the  order  was  in  fact 
given  by  his  superior  in  the  line  of  his  au- 
thority, and  he  had  no  discretion  but  to 
obey  it.  There  seems  to  be  no  conflict  in  the 
authorities  upon  this  subject.  In  the  late 
work  of  Mr.  Labatt  on  Master  and  Servant 
[vol.  2,  §  541]  it  is  said:  ''The  logical  con- 
sequence, if  not  the  actual  effect,  of  some 
decisions  referred  to  in  §  544,  supra,  is  to 
absolve  the  master  even  from  the  results  of 
complying  with  the  negligent  order  of  a 
vice  principal,  where  such  order  relates 
merely  to  the  details  of  the  work.  But 
there  is  an  ovei'whelming  weight  of  author- 
ity to  sustain  the  doctrine  that  the  liability 
to  which  the  master  is  declared  to  be  sub- 
ject, wherever  *the  negligent  act  is  the  direct 
result  of  the  exercise  of  power  conferred  by 
the  master,  in  the  performance  of  a  duty 
devolving  by  law  upon  him,*  is  predicable 
in  the  case  of  orders  issued  in  respect  to  the 
work,  whatever  may  be  the  precise  object 
to  which  those  orders  may  have  relation. 
It  is,  in  fact,  difficult  to  see  what  more  in- 
disputable example  there  can  be  of  an  'ex- 
ercise of  authority*  than  the  giving  of  such 
orders,  and,  for  the  purpose  of  affecting  the 
master  with  liability  in  this  instance,  it  is 
obviously  quite  immaterial  whether  the  de- 
linquent employee  be  a  mere  superior  serv- 
ant or  a  general  or  departmental  manager. 
According  to  the  great  majority  of  the  cases, 
therefore,  all  that  is  necessary  to  fix  liabil- 
ity upon  the  master  is  that  the  negligent 
order  which  caused  the  injury  should  be 
proved  to  be  incident  to  the  performance 
of  the  duties  of  his  position.  The  order 
may  be  a  negligent  one  because  the  servant 
is  directed  to  use  dangerously  defective  ap- 
pliances, or  to  work  in  an  abnormally  dan- 
gerous place,  or  to  do  work  in  a  dangerous 
manner,  or  to  do  something  which,  under 
the  circumstances,  will  render  the  place  of 
work  abnormally  dangerous  for  a  fellow 
servant."  The  author  cites  numerous  cases, 
which,  so  far  as  we  have  access  to  them, 
seem  to  fully  sustain  the  text. 

In  the  case  of  Eoke  v.  St.  Louis,  K.  d 
y.  R.  Co.  88  Mo.  360,  it  is  said:  "Where 
a  roadmaster  of  a  railroad,  having  general 
superintendence  of  its  track,  w^hile  engaged 
in  superintending  and  directing  the  removal 
of  a  wrecked  train,  but  not  in  the  manual 
work  of  removing  a  wreck,  gives  a  wrong 
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signal  to  the  engineer  of  a  train  assisting  in 
removing  the  wreck,  whereby  a  laborer  en- 
gaged in  the  work  of  removal  is  injured,  the 
railroad  is  liable  therefor  .  .  .  The 
roadmaster  was  not  a  fellow  servant  of  the 
one  injured  in  the  transaction  in  which 
the  injury  was  received,  but  represented  the 
company  therein  as  vice  principal,  or  alter 
ego,  and  his  negligence  in  the  matter,  caus- 
ing the  injury,  was  that  of  the  company. 
.  .  .  In  the  case  at  bar,  as  has  been 
seen,  Tracy,  whose  negligence  and  careless- 
ness in  giving  signals  to  the  engineer  occa- 
sioned the  injury  in  question,  was  not  at 
the  time  engaged  or  assisting  in  the  manual 
work  of  removing  paid  wreck  from  the  road- 
bed and  track  of  defendant,  or  in  loading 
said  wrecked  car  upon  said  wrecking  train, 
.  .  .  but  was  engaged  as  such  in  su- 
perintending, directing,  and  controlling  said 
laborers,  including  plaintiff,  in  said  work, 
and  in  that  particular  was  in  the  line  of 
his  duty;"  and  the  road. was  liable. 

And  in  a  recent  case  decided  by  the  su- 
preme court  of  Georgia,  where  the  facts 
were  almost  the  same  as  those  in  the  case 
at  bar,  it  was  held:  "It  was  complained 
that  the  trial  judge,  in  his  charge  to  the 
jury,  erred  in  assuming  that  the  conductor 
was  the  alter  ego  of  the  defendants  on  the 
occasion  in  question,  thereby  excluding  the 
theory  of  the  defendants  that  they  were 
fellow  servants,  and  that  the  company  was, 
therefore,  not  liable  for  any  injury  result- 
ing from  the  negligence  of  the  conductor. 
Ordinarily  the  conductor  of  a  train  has  con- 
trol of  its  movements,  and  brakemen  con- 
nected with  the  train  are,  while  engaged  in 
coupling  cars  to  the  train  at  stations,  sub- 
ject to  his  orders  and  imder  his  control; 
and  he  is  not,  when  directing  the  movements 
of  the  train  and  giving  orders  to  the  brake- 
man  and  engineer  in  connection  therewith, 
a  fellow  servant  of  such  employees,  within 
the  meaning  of  the  rule  as  to  fellow  serv- 
ants, but  is  a  vice  principal  of  the  master. 
See  Mills  v.  East  Tennessee,  V.  d  G.  R,  Co. 
87  Ga.  105,  13  S.  E.  205 ;  Prather  v.  Rich- 
mond  d  D,  R.  Co.  80  Ga.  436,  12  Am.  St. 


Rep.  263,  9  S.  E.  530,  and  cases  cited." 
Spencer  v.  Brooks,  97  Ga.  681,  26  S.  E. 
480. 

The  supreme  court  of  Massachusetts,  in 
the  case  of  Devine  v.  Boston  d  A.  R,  Co. 
159  Mass.  351,  34  N.  E.  539,  where  the 
plaintiff  was  injured  by  the  negligence  of 
the  conductor  in  improperly  signaling  the 
engineer  to  move  back  some  cars,  said:  "He 
[the  conductor]  gave  the  stop  motion,  as 
he  himself  testified,  to  the  first  three  cars 
that  were  detached  from  the  train.  He  also 
testified  that  he  gave  the  kick  motion  for 
the  two  that  struck  the  bimting  post;  but 
he  does  not  seem  to  remember  whether  he 
gave  the  stop  motion  for  them  that  morn- 
ing or  not.  Nobody  appears  to  remember 
who  gave  the  stop  motion  that  morning  for 
these  two  cars.  It  appears  from  the  testi- 
mony of  the  engineer  and  conductor  that 
the  stop  motion  was  usually  given  by  the 
conductor.  It  also  appears  from  the  tes- 
timony of  the  conductor  that,  when  the  two 
cars  were  kicked  onto  the  stub  track,  he 
stood  at  the  switch.  It  is  not  unreasonable 
to  suppose  that  that  was  a  place  from  which 
the  stop  motion  could  be  easily  given.  It 
is  said  that  the  switchman  sometimes  gave 
the  motion,  but  naturally  he  would  not  give 
it  with  the  conductor  at  the  switch."  And 
the  road  was  held  liable  for  the  negligent 
signal,  although,  as  seen,  the  switchman  also 
had  authority  to  give  the  signal. 

The  same  rule  has  been  announced  and 
applied  in  the  cases  of  Walker  v.  Gillett,  59 
Kan.  214,  52  Pac.  442;  Purcell  v.  SoutJiern 
R.  Co,  119  N.  C.  728-738,  26  S.  E.  161; 
Richmond  d  D.  R.  Co.  v.  Williams,  86  Va. 
165,  19  Am.  St.  Rep.  876,  9  S.  E.  990;  Cole 
Bros,  V,  Wood,  11  Ind.  App.  37,  36  N.  E. 
1074;  and  Clark  v.  Hughes,  61  Neb.  780, 
71  N.  W.  776. 

We  are  therefore  of  the  opinion  that  there 
is  evidence  of  negligence  upon  the  part  of 
the  railroad  company  to  sustain  this  ver- 
dict, and  the  assignment  of  error  to  the 
contrary,  and  under  which  this  question  is 
made,  is  overruled,  and  the  judgment  of  the 
Circuit  Court  afjlrmed. 
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STATE  of  Missouri,  Respt, 

V, 

0.  MONTGOMERY,     Alias     Frank     Gale, 

Appt,  . 

(181  Mo.  19.) 

1.  Tlie  o-vmerahlp  of  money^  in  a  casli 


draTrer,  of  ivhicli  a  clerk  has  posses- 
Hlon  irTltli  the  rliirltt  to  make  chansre 
tkerefrom  and  place  receipts  from  sales 
therein,  may  be  laid  In  such  clerk  as  against 
one  who,  In  the  absence  of  the  proprietor, 
by  exhibiting  a  deadly  weapon,  compels  the 
clerk  to  permit  him  to  take  the  money  from 
the    drawer,    although    the   clerk    claims    ho 


Note. — Robbery    by    taking    from    one    person 
property  belonging  to  another. 

I.  Introduction,  '64li. 

II.  In  general^  344. 
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III.  Taking  from  xcife  or  servant,  348. 

IV.  Conclusion,  351. 

I.  Introduction. 
Robbery   at   common   law   Is   defined   as   the 
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personal  Interest  tn  the  money,  and  Is  not 
held  accountable  for  its  loss,  where  the  stat- 
utes permit  an  indictment  for  robbery  for 
talEing  money  from  the  clerk  or  agent. 
2.  Failure  to  verify  an  Information  for 
robbery  is  waived  if  no  objection  is  made 
on' that  ground. 

(February  1,  1904.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Criminal  Court  for  Jackson  County 
convicting  him  of  robbery.     Affirmed, 
The  facts  are  stated  in  the  opinion. 
Messrs.  A.  C.  Durham  and  L.  E.  Dur- 
ham for  appellant. 

Messrs.  Edward  C.  Crow,  Attorney  Gen- 
eral, and  Bruoe  Bamett  for  respondent. 


Gantt,  P.  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  was  convicted  in  the  crim- 
inal court  of  Jackson  county  of  robbery  in 
the  first  degree,  and  sentenced  to  ten  years' 
imprisonment  in  the  penitentiary. 

The  information  is  in  two  counts,  as  fol- 
lows: 

*'Now  comes  Rowland  Hughes,  prosecuting 
attorney  for  the  state  of  Missouri,  in  and 
for  the  body  of  the  coimty  of  Jackson,  and. 
upon  his  official  oath,  informs  the  court  that 
O.  Montgomery,  alias  Frank  Gale,  whoee 
Christian  name  in  full  is  unknown  to  said 
prosecuting  attorney,  late  of  the  county  of 
Jackson  aforesaid,  on  the  4th  day  of  Janu- 
ary, 1003,  at  the  coimty  of  Jackson,  state  of 


felonious  takings  of  money  or  goods  of  any  value 
from  the  person  of  another  or  in  his  presence, 
against  his  will,  by  violence  or  putting  him  in 
fear.  2  East,  P.  C.  707 ;  1  Hale,  P.  C.  532 ;  1 
Hawk.  P.  C.  147 ;  4  Bl.  Com.  241.  This  defini- 
tion has  been  followed  by  most  of  the  statutes, 
and.  even  where  the  language  has  been  varied 
sufllciently  to  sustain,  by  a  literal  interpreta- 
tion, a  narrower  definition  of  the  offense,  it  has 
usually  been  held  that  it  could  not  be  presumed 
that  the  legislature  intended  to  change  the  na- 
ture of  the  crime  as  understood  at  common 
law.  It  is  necessary,  to  constitute  the  crime, 
that  the  property  taken  should  be  that  of  some 
person  other  than  he  who  takes  it,  but  it  is  not 
necessary  that  it  should  be  the  property  of  the 
person  from  whom  taken. 

II.  In  general. 

In  Stegar  v.  State,  39  Ga.  583,  99  Am.  Dec. 
472,  it  is  held  that  a  person  in  the  actual  pos- 
session of  money  has  such  a  qualified  ownership 
in  it  as  is  necessary  to  constitute  the  offense 
of  robbery  in  any  person  who  wrongfully, 
fraudulently,  and  violently  takes  it  from  his 
person  by  force  or  intimidation  without  his  con- 
sent. In  this  case  un  an  indictment  for  robbery 
a  motion  was  made  in  arrest  of  Judgment  on  the 
ground  that  the  indictment  alleged  that  the 
money  was  the  property  of  a  certain  woman, 
and  was  taken  from  her  daughter  without  the 
latler's  consent,  and  that  there  was  no  allega- 
tion that  it  was  done  without  the  consent  of 
the  mother,  who  was  charged  to  be  the  owner. 
The  court  said  that  this  might  have  been  a 
good  objection  lo  the  bill  of  indictment  on 
special  demurrer,  but  that  they  were  not  pre- 
pared to  say  It  was  good  in  arrest  of  Judg- 
ment ;  adding  that  the  possession,  if  legal,  con- 
stituted the  necessary  ownership,  though  there 
might  be  a  question  whether  the  ownership  in 
the   daughter   was  sufllciently   alleged. 

That  the  felonious  taking  of  a  pistol  in  the 
possession  of  a  person  from  his  person  or  im- 
mediate presence  and  against  his  will,  accom- 
plished by  means  of  force  or  fear,  constitutes 
robbery,  whether  the  pistol  was  his  property 
or  that  of  another,  is  held  in  People  v.  Ander- 
son, 80  Cal.  206,  22  Pac.  139.  It  was  contended 
in  this  case  that  the  defendant  should  have 
been  acquitted  because  of  a  variance  between 
the  allegations  of  the  information  which  laid 
the  property  in  the  pistol  in  the  person  robbed, 
and  the  proof  at  the  trial,  which  showed  it  to 
07  L.  R.  A. 


be  the  property  of  another  person;  but  the 
court  held  that,  the  pistol  having  been  in  the 
possession  of  the  person  named  in  the  informa- 
tion when  violently  taken  by  the  defendant, 
the  act  of  robbery  charged  was  the  same  wheth- 
er the  pistol  was  his  property  or  that  of  an- 
other person  not  the  defendant. 

So,  an  indictment  which  alleges  the  forcible 
taking  from  one  person  of  property  belonging 
to  another,  and  which  fails  to  aver  the  char- 
acter of  the  possession  of  the  person  from  whom 
it  was  taken,  or  that  he  was  the  agent  or  serv- 
ant of  the  owner,  or  that  it  was  taken  with- 
out the  knowledge  and  consent  of  the  owner, 
is  held,  in  People  v.  Shuler,  28  Cal.  490,  to  be 
sufllclcnt  under  a  statute  defining  robbery  as 
the  felonious  and  violent  taking  of  money  or 
other  valuable  thing  from  the  person  of  an- 
other by  force  or  intimidation.  The  court  held 
that  the  statute  did  not  require  that  the  in- 
dictment should  in  terms  contain  a  statement 
that  the  property  was  taken  without  the  con- 
sent of  the  owner,  or  that  the  bailee  had  the 
right  of  possession ;  that,  having  possession  of 
it,  the  law  deems  that  possession  rightful ;  and 
adds  that,  when  money  or  goods  are  stolen  oat 
of  the  possession  of  the  bailee,  they  may  be 
described  in  the  indictment  as  the  property  of 
either  bailor  or  bailee. 

And  that  it  is  not  necessary,  to  make  out  a 
case  of  robbery,  that  the  property  should  belong 
to  the  party  from  whose  possession  it  is  forci- 
bly taken,  is  said,  obiter,  in  People  v.  Vice,  21 
Cal.  345. 

This  statement  is  quoted  in  People  v.  Am- 
merman,  118  Cal.  23,  50  Pac.  15,  where  an 
Information  for  robbery  that  failed  entirely  to 
allege  the  ownership  of  the  property  was  held 
to  be  fatally  defective.  Nothing  is  decided  as 
to  the  necessity  of  the  person  from  whom  the 
property  is  taken  being  the  owner,  but  this  quo- 
tation from  People  v.  Vice  seems  to  imply  that 
an  allegation  of  ownership  merely  in  some  per- 
son oiher  than  the  accused  was  con^^dered  to 
he  suflicient. 

That  robbery  may  be  committed  by  a  taking 
from  one  not  the  owner  of  the  property  Is  also 
recognized  in  Smediy  v.  State,  30  Tex,  215. 
where  the  court  said  that  the  indictment  must 
state  correctly  the  ownership  of  the  property, 
and  that  all  the  approved  common-law  forms 
set  forth  the  ownership  of  the  property  taken 
as  well  as  the  name  of  the  person  from  whom  it 
was  taken ;  adding  that  the  Texas  statute  had 
not  changed  the  rules  of  the  common  law  in  re- 
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Missouri,  in  and  upon  one  William  I.  Mills 
unlawfully  and  feloniously  did  make  an  as- 
sault, and  twenty-two  dollars,  in  lawful 
money  of  the  United  States,  of  the  value  of 
twenty-two  dollars,  the  money  an^  property 
of  said  Williams  I.  Mills,  and  in  the  pres- 
ence of  the  said  William  I.  Mills,  and  against 
the  will  of  said  William  I.  Mills,  then  and 
there,  by  putting  said  William  I.  Mills  in 
fear  of  immediate  injury  to  his  person,  fe- 
loniously did  rob,  steal,  take,  and  carry 
away,  against  the  said  peace  and  dignity  of 
the  state. 

"And  the  prosecuting  attorney  aforesaid, 
upon  his  oath  aforesaid,  further  informs  the 
court  that  O.  Montgomery,  alias  Frank  Gale, 
whose  Christian  name  in  full  is  unknown  to 
said  prosecuting  attorney,  late  of  the  county 


aforesaid,  at  the  county  of  Jackson  and  state 
of  Missouri,  on  the  4th  day  of  January,  1903, 
in  and  upon  one  William  I.  Mills  unlawfully 
and  feloniously  did  make  an  assault,  and 
twenty-two  dollars,  in  lawful  money  of  the 
United  States,  of  the  value  of  twenty-two 
dollars,  the  money  of  T.  J.  Radford,  which 
said  money  was  then  and  there  in  the  care, 
custody,  and  control  of  the  said  William  I. 
Mills  as  the  clerk  of  the  said  T.  J.  Radford, 
and  in  the  presence  of  the  said  William  I. 
Mills,  then  and  there  being,  and  against  the 
will  of  the  said  William  I.  Mills,  then  and 
there,  by  putting  the  said  William  I.  Mills  in 
fear  of  inunediate  injury  to  his  person,  felo- 
niously did  rob,  steal,  take,  and  carry  away, 
against  the  peace  and  dignity  of  the  state." 


quiring  that  It  must  clearly  appear  that  the 
article  taken  belonged  to  some  person  other 
than  the  accused,  or  that  the  party  deprived  of 
the  possession  through  violence  is  entitled  to 
such  possession  as  against  the  defendant.  In 
this  case  the  Indictment  charged  the  taking  of 
a  gun  from  one  person,   "the  said  gun  being 

the  corporeal  personal  property  of  one ," 

and  it  was  held  defective  in  failing  to  state  the 
name  of  the  owner.  The  court  remarked  that, 
had  the  Indictment  charged  that  the  gun  was 
the  property  of  the  person  from  whom  it  was 
taken.  It  would  probably  have  been  supported 
by  proof  that  the  article  was  In  his  legal  cus- 
tody, though  belonging  to  a  third  person. 

Similar  rulings  are  made  In  Barnes  v.  State, 
0  Tex.  App.  128,  Boles  v.  State,  58  Ark.  35, 
22  S.  W.  887,  and  Com.  v.  Clifford,  8  Cush.  215, 
In  all  of  which  the  indictments  failed  to  allege 
the  ownership  of  the  property ;  and  the  court 
held  that  It  was  necessary  to  show  that  the 
property  belonged  to  some  person  other  than 
the  one  accused  of  Its  robbery.  In  none  of  the 
cases  Is  the  question  whether  it  is  necessary 
that  the  person  robbed  be  the  owner  of  the 
property  raised.  It  seems  to  be  taken  for  grant- 
ed that  this  Is  not  necessary. 

Bo,  in  State  v.  Hobgood,  46  La.  Ann.  856,  15 
So.  406,  it  is  held  that  possession  of  property, 
though  without  title  thereto.  Is  sufficient  to  sup- 
port a  charge  of  robbery.  In  this  case  it  was 
attempted  to  destroy  the  allegations  of  owner- 
ship of  the  property  by  the  person  robbed  by 
showing  that  he  had  failed  to  place  it  on  the 
assessment  roll,  but  the  court  said  that  such 
failure  did  not  In  itself  destroy  his  actual  or 
apparent  ownership  of  the  property. 

And  In  State  v.  NelsoM,  11  Nev.  334,  it  is 
held  that  In  an  indictment  for  robbery  of  the 
property  of  an  express  company  from  a  stage 
coach  the  ownership  of  the  money  may  be  laid 
In  the  driver  of  the  coach.  The  court  said  that 
the  rule  as  to  the  ownership  of  the  property  is 
no  more  stringent  in  cases  of  robbery  than  in 
cases  of  larceny ;  that  the  only  thing  essential 
In  either  case  seems  to  be  an  averment  which 
shall  show  conclusively  that  the  property  does 
not  belong  to  the  defendants. 

In  Reed  v.  State,  88  Ala.  36,  6  So.  840,  an 
Indictment  for  robbery  charging  the  felonious 
taking  from  the  possession  of  a  person  by  vio- 
lence of  certain  articles  and  a  certain  sum  of 
money,  the  property  of  another  person,  was 
held  sufficient  to  support  a  judgment  of  convic- 
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tlon.  The  indictment  was  objected  to  on  the 
ground  that  the  description  of  the  money  was 
insufficient,  and  nothing  is  said  about  the  fact 
that  the  stolen  property  did  not  belong  to  the 
person  from  whom  it  was  taken. 

While  in  Danzey  v.  State,  126  Ala.  15,  28  So. 
697,  an  indictment  ^or  robbery  from  one  who 
was  not  the  owner  of  the  property  was  held 
not  to  be  subject  to  demurrer  because  it  failed 
to  aver  that  the  person  from  whom  the  property 
was  taken  was  lawfully  in  possession,  or  that 
he  was  the  legal  custodian  of  the  money,  the 
possession  of  the  money  by  the  person  from 
whom  it  was  taken  being  prima  facie  presumed 
lawful.  Nothing  is  said  as  to  the  effect  pf  the 
ownership  of  the  property. 

In  Spencer's  Case,  2  Bast,  P.  C.  chap.  16, 
f  128,  p.  712,  the  prosecutor  swore  that,  having 
in  his  possession  corn  belonging  to  other  per- 
sons, the  prisoner  came  to  him,  together  with  a 
great  mob  marching  in  military  order,  and  said 
that,  if  he  would  not  sell  the  corn  for  a  certain 
sum,  they  would  take  it  by  force,  on  which  the 
prosecutor  sold  the  corn  for  the  sum  offered, 
which  was  less  than  its  value.  This  was  held 
to  be  robbery,  and  the  prisoner  was  convicted 
and  executed.  The  sufficiency  of  the  prose- 
cutor's ownership  to  sustain  the  indictment  was 
not  questioned.  This  seemed  to  be  taken  for 
granted. 

In  a  note  to  King  v.  Taylor,  1  Leach,  C.  L. 
356,  It  is  said  that  It  was  held  In  the  case  of 
Ralph  Packer  at  the  Old  Bailey  In  April  session, 
1714,  that  goods  stolen  from  a  washerwoman, 
who  takes  in  the  linen  of  other  persons  to  wash, 
may  be  laid  to  be  her  property,  for  persons  of 
this  description  have  a  possessory  property,  and 
are  answerable  to  their  employers,  and  can 
maintain  a  bill  of  robbery  or  larceny  and  have 
restitution. 

And  It  is  held  in  Wright's  Case,  Style,  156, 
without  any  discussion  of  the  question,  that, 
If  a  man's  servant  be  robbed  of  his  master's 
goods  in  sight  oC  his  master,  it  shall  be  taken 
for  a  robbery  of  the  master. 

A  conviction  of  robbery  was  had  in  People 
V.  Oldham,  111  Cal.  648,  44  Pac.  312,  on  an 
indictment  alleging  the  taking  of  money  of  an 
express  company  from  the  driver  of  a  stage  to 
whom  it  had  been  intrusted  for  transportation. 
The  question  treated  in  this  note  was  not  con- 
sidered, the  point  under  discussion  being  the 
necessity  of  proving  the  ownership  of  the  ex- 
press company.    The  court  held  that  the  poa- 
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At  the  trial  the  state  was  required  to 
elect,  and  the  second  count  was  dismissed. 

The  facts  in  evidence  were  these.  On  the 
4th  day  of  January,  1903,  about  10:15  P.  ic., 
the  defendant  entered  the  drug  store  of  Mr. 
T.  J.  Radford,  located  at  the  corner  of 
Ninth  and  Locust  streets,  in  Kansas  City, 
Missouri.  Mr.  Radford  was  at  that  time  at 
his  home,  in  the  suburbs  of  the  city,  and 
William  I.  Mills,  his  clerk,  was  in  charge  of 
the  store.  The  defendant  walked  in,  pointed 
a  revolver  at  Mills,  and  commanded  him  to 
throw  up  his  Iiands.  The  clerk  complied 
with  the  demand,  while  defendant  took 
about  $22  in  money  from  the  cash  register  of 
the  store.  Putting  the  money  in  his  pocket, 
defendant  backed  out  of  the  store  and  es- 
caped. Two  days  afterwards  he  was  ar- 
rested   by    a    detective,   and  identified  by 


Mills.  The  evidence  of  the  state  further 
showed  that  the  money  alleged  to  have  been 
taken  was  not  the  property  of  said  Mills,  as 
charged  in  the  information,  but  was  the 
property  gf  his  employer,  Mr.  Radford;  that 
^iills  was  a  clerk  in  the  store,  and  had 
charge  of  the  store  and  the  money  in  the  reg- 
ister, with  authority  to  put  the  money  re- 
ceived on  sales  therein,  and  to  take  cash 
therefrom  to  make  change,  and  had  no  other 
interest  in  the  money  taken  or  in  the  store, 
and  was  not,  under  the  terms  of  his  employ- 
ment, required  to  make  good  the  loss  of  this 
money. 

Mills  testified: 

Q.  Did  Mr.  Radford  hold  you  responsible 
for  that  money  after  it  was  gone? 
A.  No,  sir;  he  didn't. 


session  by  the  driver  of  the  state  was  the  ik>s- 
sesslon  of  the  company,  and  that,  in  the  absence 
of  evidence  to  the  contrary  in  larceny  or  rob- 
bery, proof  of  the  possession  of  the  stolen  prop- 
erty by  the  person  from  whom  it  was  taken  Is 
sufficient  evidence  of  ownership. 

In  United  States  v.  Wood,  3  Wash.  C.  C.  440, 
Fed.  Cas.  No.  16,756,  the  prisoner  was  indicted 
for  aiding  In  the  robbery  of  the  mail,  putting 
the  life  of  the  carrier  in  Jeopardy  by  means  of 
dangerous  weapons.  There  is  nothing  to  show 
in  whom  the  property  was  laid  In  this  Indict- 
ment, but  It  Is  evident  that  the  carrier  could 
not  have  had  more  than  a  special  property  In 
the  mall  carried,  and  so  it  Is  a  case  of  robbery 
by  taking  from  one  person  the  property  of  an- 
other. 

All  cases  in  which  the  robbery  was  from  a 
wife  or  servant  have  been  placed  in  the  next 
division,  even  when  the  subject  is  discussed 
generally,  and  not  with  reference  to  the  ques- 
tion whether  a  wife  or  servant  can  have  a 
special  ownership  In  property  of  another  In  her 
or  his  possession. 

III.  Taking  from  wife  or  servant. 

That  the  violent  taking  from  a  wife  or  serv- 
ant of  property  belonging  to  another  consti- 
tutes robbery  Is  now  well  settled,  even  under 
statutes  requiring  the  taking  to  be  from  the 
person  or  In  the  presence  of  the  owner,  although 
the  possession  of  the  wife  may  be  regarded  as 
that  of  her  husband,  and  the  possession  of  the 
servant  as  that  of  his  master. 

One  of  the  leading  cases  is  that  of  Brooks  v. 
People,  49  N.  Y.  436,  10  Am.  Rep.  398,  which 
was  a  ca8e  of  robbery  from  a  house  left  In 
charge  of  a  minor  child  by  putting  her  In  fear, 
and  In  which  It  was  contended  that  she  was  not 
the  owner,  but  the  mere  servant  of  the  owner, 
her  father ;  that  her  possession  was  his ;  and 
that,  therefore,  she  had  no  special  property  In 
the  articles  taken.  The  statute  defined  robbery 
as  the  felonious  taking  of  the  personal  prop- 
erty of  another  from  his  person  or  In  his  pres- 
ence and  against  his  will,  by  violence  to  his 
person  or  by  putting  him  In  fear.  The  court 
held,  however,  that  this  did  not  mean  that  the 
property  should  belong  absolutely  to  the  person 
robbed ;  that  this  was  not  necessary  at  common 
law ;  and  that  It  did  not  seem  to  have  been  the 
intention  of  the  statute  to  alter  the  common 
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law ;  that,  while  the  language  of  the  statute, 
taken  literally,  declared  that  the  person  robbed 
must  own  the  property,  this  simply  meant  that 
It  must  belong  to  someone  other  than  the  pris- 
oner, and  that  the  property  must  be  taken  from 
the  person  or  In  the  presence  of  the  person 
robbed.  The  court  argues  that.  If  all  property 
found  in  the  actual  custody  of  the  person  robbed 
Is  not  held  to  be  his  property  under  this  statute, 
then  whenever  the  master  of  the  house  Is  ab- 
sent the  house  may  be  robbed  with  Impunity  so 
far  as  robbery  Is  concerned,  and,  If  a  servant  be 
lutrusted  with  money  to  be  deposited  In  a  bank, 
and  is  robbed  on  his  way,  it  Is  larceny  merely, 
but  not  robbery :  and  concludes  that,  though 
such  a  construction  is  within  the  letter.  It  is 
not  within  the  spirit  or  ptfrpose,  of  the  act, 
and  that  a  purpose  to  change  the  common  law 
should  not  be  Imputed,  unless  that  purpose  Is 
plainly  evinced.  There  were  two  counts  in  this 
indictment,  one  charging  the  goods  to  be  the 
property  of  the  daughter,  and  the  other  that 
they  were  the  property  of  the  father ;  and  It 
was  held  that,  as  against  the  robber,  the  girl 
was  the  o^ner,  though,  as  between  her  and  her 
father,  the  latter  had  the  possession  and  title, 
and  that,  therefore  the  property  might  be  laid 
as  belonging  either  to  the  actual  owner  or  to 
the  person  robbed. 

This  decision  seems  to  be  much  more  reason- 
able than  that  In  State  v.  Lawler,  ISO  Mo.  366, 
51  Am.  St.  Rep.  575,  32  S.  W.  079,  where,  under 
a  statute  almost  Identical  with  the  New  York 
statute,  it  was  held  that,  in  order  to  constitute 
robbery,  the  property  must  be  taken  from  the 
person  of  the  owner  or  In  his  presence,  and  that 
an  indictment  allegiitg  the  forcible  taking  from 
a  woman  of  money  belonging  'to  her  husband, 
who  was  not  present  at  the  time,  was  insuffi- 
cient. The  court  admits  that  there  Is  no  doubt 
that  the  property  may  be  laid  either  In  the 
general  owner  or  In  a  special  owner,  as  a  bailee, 
pawnee,  carrier,  and  the  like,  but  holds  that  a 
wife  or  servant  cannot  be  Included  In  such 
category.  Inasmuch  as  neither  has  the  property 
or  possession  ;  adding  that  the  turning-point  and 
test  rule  in  all  cases  of  this  sort  may  be  formu- 
lated in  the  question.  Did  the  party,  alleged 
in  the  Indictment  to  be  the  owner,  have  such 
a  property  or  right  of  possession  in  the  goods 
as  would  enable  him  to  maintain  an  action  for 
them  if  taken  ont  of  his  custody?  Tested  by 
this  rule,  the  court  says  that  it  must  be  obvious 
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Q,  You  were  merely  clerking  there? 

A.  Yes,  sir. 

Q.  You  have  no  interest  in  that  store? 

A.  None  whatever. 

Q.  The  money  belonged  to  Mr.  Radford? 

A.  Yes,  sir. 

The  defendant  introduced  no  evidence,  but 
bottoms  his  appeal  upon  the  fact  of  the 
variance  between  the  allegation  in  the  in- 
formation that  the  money  taken  was  the 
property  of  Mills,  and  the  proof  that  it  be- 
longed, not  to  Mills,  but  to  his  employer, 
Hadford. 

The  court  refused  to  give  the  following 
instruction  offered  by  the  defendant,  to 
which  action  the  defendant  excepted  at  the 
time:  **The  court  instructs  the  jury  that, 
if  they  find  from  the  evidence  in  this  case 


that  the  money  alleged  to  have  been  stolen 
was  not  the  property  of  the  said  William  I. 
Mills,  but  the  property  of  T.  J.  Radford,  and 
that  he  had  no  specific  property  therein, 
then  they  will  acquit  the  defendant  of  the 
charge  of  robbery  as  alleged  in  said  informa- 
tion." 

As  the  law  of  this  state  had  been  adjudged 
prior  to  March  24,  1903  (Mo.  Laws  1903,  p. 
162),  to  constitute  the  crime  of  robbery  the 
taking  must  be  laid  in  the  indictment,  and 
proved  on  the  trial,  to  be  from  the  person 
or  in  the  presence  of  the  owner — either  the 
true  owner,  or  one  having  such  a  special 
property  therein,  as  a  bailee,  pawnee,  car- 
rier, or  the  like,  as  would  enable  him  or  her 
to  maintain  an  action  therefor  if  taken  out 
of  his  or  her  custody.  State  v.  Lawler,  130 
Mo.  366,  51  Am.  St.  Rep.  575,  32  S.  W.  979: 


to  even  casual  observation  that  the  wife  in  this 
case  had  no  such  special  ownership  in  the  prop- 
erty taken  as  would  enable  her  to  maintain  an 
action  for  it,  and  remarks  that,  not  only  does 
the  Indictment  fall  to  allege  ownership  of  any 
kind  in  her,  but,  on  the  contrary,  alleges  it  to 
be  in  her  husband,  and  that  It  is  difficult  to 
understand  how  robbery  could  be  committed  in 
the  absence  of  the  real  or  special  owner.  The 
court  lays  much  stress  on  the  fact  that  the 
-statute  requires  the  property  to  be  taken  from 
the  person  or  in  the  presence  of  the  owner ;  and 
It  seems  as  if,  in  Its  desire  to  comply  strictly 
with  the  requirements  of  the  statute  in  this  re- 
tipect,  it  enforced  the  literal  terms  of  Its  provl- 
-sious  at  the  expense  of  the  spirit  thereof.  If  It 
Is  necessary,  to  constitute  the  crime  of  robbery, 
that  the  property  must  be  taken  In  the  presence 
of  the  owner,  and  a  servant  or  wife  Is  not 
deemed  to  have  a  sufficient  interest  in  property 
In  his  or  her  possession  to  constitute  him  or 
her  a  special  owner,  then  tn  all  such  cases  the 
person  taking  the  property  must  escape  convic- 
tion for  robbery,  no  matter  how  great  the  vio- 
lence used  In  the  taking,  though  It  Is  the  vio- 
lence used  that  constitutes  the  real  essence  of 
the  crime  of  robbery,  and  distinguishes  it  from 
larceny.  The  court  argues  at  great  length  that 
at  common  law  It  was  necessary  that  the  per- 
son robbed  be  either  the  absolute  or  the  special 
owner,  and  that  an  Indictment  laying  the  prop- 
erty In  a  wife  or  servant  was  defective ;  but 
most  of  the  cases  cited  by  it  to  sustain  this 
proposition  were  cases  of  larceny,  holding  that 
an  indictment  for  larceny  from  a  wife  or  serv- 
ant must  lay  the  property  in  the  husband  or 
master.  To  draw  from  these  cases  the  infer- 
ence that  one  violently  taking  property  from  a 
wife  or  servant  is  not  guilty  of  robbery  is  not 
justified,  even  though  it  be  conceded  that  the 
possession  of  the  wife  is  that  of  her  husband, 
and  of  the  servant  that  of  the  master. 

It  Is  doubtless  true  that  at  common  law  It 
was  necessary  to  lay  the  property  In  the  hus- 
band in  case  of  a  robbery  from  a  wife.  Only 
one  case  of  this  kind  has  been  found — that  of 
Reg.  V.  Sallows,  2  Cox,  C.  C.  63 — In  which  a 
married  woman  was  assaulted,  and  a  purse  con- 
taining money  which  she  had  found  lying  In  the 
road  was  violently  taken  from  her.  In  the  in- 
dictment the  purse  and  money  were  described 
as  the  property  of  the  woman's  husband,  and  It 
was  contended  that  this  was  error,  as  the  purse 
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really  belonged  to  the  person  who  had  lost  It, 
and  that  the  wife  had  a  special  property  in  It 
Independent  of  her  husband  and  good  against 
everyone  but  the  individual  who  had  actually 
lost  it.  The  court  held,  however,  that  the  prop- 
erty was  rightly  laid  as  that  of  her  husband, 
since  the  possession  of  a  married  woman  under 
all  circumstances  is  the  possession  of  the  hus- 
band, and,  if  the  circumstances  are  such  as  to 
constitute  only  that  special  kind  of  property 
to  which  reference  was^  made,  it  is  still  the 
special  property,  not  of  the  wife,  but  of  the 
husband. 

This  case  sustains  the  contention  of  the  Law- 
ler  Case,  that  the  possession  of  a  wife  is  that 
of  her  husband.  But  at  common  law  this  fact 
was  Important  merely  In  determining  the  form 
of  the  indictment.  It  did  not  affect  the  char- 
acter of  the  offense  committed  by  the  violent 
assault  and  taking,  since  the  crime  of  robbery 
as  understood  at  common  law  did  not  necessa- 
rily require  a  taking  from  the  owner.  The 
essence  of  the  offense  consisted  In  the  manner 
of  the  taking,  which  was  the  only  thing  that 
distinguished  It  from  larceny.  There  is  abso- 
lutely nothing  either  In  the  cases  or  the  text- 
books which,  when  reasonably  interpreted,  sus- 
tains the  contention  of  the  Lawler  Case,  that 
at  common  law  It  was  necessary  that  the  taking 
be  from  the  person  or  in  the  presence  of  the 
owner.  If  the  question  were  merely  one  of 
pleading,  as  It  doubtless  was  at  common  law, 
it  would  be  of  small  Importance;  but,,  if  stat- 
utes deflnlng  robbery  as  the  violent  taking  of 
property  from  the  person  of  the  owner  or  in 
his  presence  are  to  be  interpreted  literally,  as 
is  done  in  the  Lawler  Case,  then  one  may  rob 
from  a  wife  or  servant,  and  subject  himself  to 
no  greater  liability  than  in  case  of  larceny. 

On  the  authority  of  the  Lawler  Case,  an  In- 
dictment for  robbery  of  money  from  a  saloon 
at  night  while  In  charge  of  the  bartender  was 
held,  In  State  v.  Morledge,  164  Mo.  522,  65  S. 
\V.  226,  to  be  fatally  defective  In  laying  the 
ownership  of  the  money  In  the  bartender  instead 
of  in  the  real  owner.  It  was  contended  that, 
since  the  offense  charged  was  robbery  In  the 
first  degree,  the  proof  should  show  that  the 
money  was  taken  from  the  possession  or  in  the 
presence  of  the  real  owner,  and  that,  as  it  ap- 
peared from  the  evidence  that  the  bartender 
was  not  the  owner,  but  only  a  servant  or  em- 
ployee left  temporarily  In  the  possession  of  the 
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State  V.  Morledge,  164  Mo.  522,  65  S.  W. 
226.  And  it  was  expressly  ruled  in  the  case 
last  cited  that  a  clerk,  such  as  Mills  was  in 
this  case,  had  no  such  special  property  in 
the  goods  as  would  authorize  the  ownership 
of  the  property  to  be  laid  in  him.  Since  the 
enactment  of  the  statute  of  March  24.  1903, 
the  offense  can  be  charged  for  the  taking 
from  the  wife,  servant,  clerk,  or  agent. 

We  are  again  confronted  with  the  ques- 
tion whether  the  evidence  in  this  case  is 
sufficient  to  sustain  the  charge  of  robbery. 
The  defendant  relies  upon  State  v.  Morledge^ 
164  Mo.  522,  65  S.  W.  226,  and,  if  that  case 
is  to  be  followed,  he  is  entitled  to  a  re- 
versal. The  decision  in  that  case  was  predi- 
cated upon  State  v.  Lawler,  130  Mo.  366,  51 
Am.  St.  Rep.  575,  32  S.  W.  979.     There  is, 


however,  this  distinction  between  the  two 
cases:  In  State  v.  Lawler  the  indictment 
alleged  an  assault  upon,  and  putting  in  fear 
of,  Mrs.  Sexaner,  and  the  taking  of  the 
goods  and  money  of  George  Sexaner,  where- 
as in  the  Morledge  Case  the  indictment 
charged  the  assault  upon,  and  putting  in 
fear  of,  John  Resmussen,  and  the  taking  of 
the  money  of  said  John  Resmussen.  In  an 
exhaustive  decision  by  Judge  Sherwood,  in 
Lawler*8  C<ute,  as  to  the  essentials  of  a 
good  indictment  for  robbery,  the  conclusion 
was  reached  that  the  money  or  goods  must 
be  laid  in  the  general  or  special  owner,  and 
it  was  said  it  was  sufficient  that  they  be 
laid  in  a  bailee,  pawnee,  carrier,  or  the  like. 
State  V.  Moore,  101  Mo.  316,  14  S.  W.  182. 
"But  in  such  category  a  wife  or  servant  can- 


property,  the  defendant  could  not  be  convicted 
under  the  indictment.  The  court  sustained  this 
contention,  and  held  that  the  possession  of  the 
money  was  that  of  the  bartender's  employers, 
and  the  indictment  should  have  so  shown.  It 
should  seem  thorn  this  that  the  court  consid- 
ered the  question  to  be  merely  one  of  the  suf- 
ficiency of  the  indictment,  and  that  an  Indict- 
ment charging  the  robbery  from  the  servant, 
but  laying  the  ownership  of  the  property  In  the 
master,  would  have  been  good.  And  yet.  It  is 
dlfScuIt  to  see  how  this  could  be  if,  as  claimed 
In  State  v.  Lawler,  it  is  necessary  that  the 
property  should  be  taken  from  the  person  or 
In  the  presence  of  the  owner. 

However,  these  cases  are  no  longer  law  in 
Missouri,  it  being  held  in  State  v.  Mont- 
OOMERT  that,  under  the  act  of  March  24,  1903, 
robbery  may  be  charged  for  a  taking  from  a 
wife,  servant,  clerk,  etc.,  as  well  as  from  the 
absolute  or  special  owner.  And  the  court  In 
this  case  says  that  the  conclusion  reached  in 
State  V.  Lawler,  that  under  no  circumstances 
can  the  goods  be  laid  In  the  servant,  is  not  sup- 
ported by  the  common  law  authorities,  on  which 
the  court  in  the  Lawler  Case  relied,  but  that, 
on  the  contrary,  his  possession  is  sufficient  as 
against  a  robber  or  trespasser  and  all  others 
but  the  true  owner ;  and  adds  that  they  do  not 
think  that  the  rule  laid  down  In  State  v.  Mor- 
ledge, that  the  party  in  whom  the  goods  are 
laid  must  have  such  a  special  interest  in  them 
by  Hen  or  otherwise  as  would  enable  him  to 
maintain  an  action  for  their  possession  or  in- 
jury thereto  against  any  other  person  than  the 
true  owner,  applies  to  a  proseciftlon  for  rob- 
bery. The  facts  In  this  case  were  almost  Iden- 
tical with  those  in  the  Morledge  Case,  and  the 
court  concludes  that  the  possession  of  the  serv- 
ant in  charge  of  the  store  with  the  implied  ob- 
ligation of  exercising  ordinary  care  of  his  em- 
ployer's goods  and  property  was  such  as  author- 
ized the  property  to  be  laid  In  him,  and  that 
the  court's  opinion  in  State  v.  Morledge  ought 
no  longer  to  be  followed  as  the  law  of  the  state  ; 
and  that  so  much  of  State  v.  Lawler  as  holds 
that  the  possession  of  a  wife  or  servant  in  cir- 
cumstances such  as  shown  by  the  record  in  the 
present  case  is  not  sufficient  in  a  prosecution 
for  robbery  to  justify  the  laying  of  the  goods 
in  them  should  also  be  overruled. 

A  case  very  similar  In  its  facts  to  the  Mor- 
ledge Case  is  that  of  State  v.  Gorham.  55  N.  H. 
152.  In  which  money  was  forcibly  taken  from 
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a  person  who,  while  employed  as  a  carpenter  by 
the  owner  of  a  saloon,  was  left  temporarily  in 
charge  of  the  saloon.  The  indictment  laid  the 
property  In  the  money  In  the  person  robbed, 
though  he  had  received  It  in  payment  for  liquor 
sold,  and  it  belonged  to  his  employer ;  and  this 
was  held  to  be  correct,  notwithstanding  the  con- 
tention by  counsel  that,  although  there  might 
be  a  sufficient  ownership  of  goods  stolen  in  one 
who  had  only  a  special  property  In  them,  yet, 
where  the  person  from  whom  the  money  was 
taken  was  a  mere  servant  of  the  real  owner^ 
the  one  taking  it  could  not  be  convicted  of  rob- 
bery, as  the  possession  of  a  servant  Is  the  pos- 
session of  the  master. 

In  contradiction  of  the  statement  In  the  Law- 
ler Case  that  it  was  uniformly  held  at  common 
law  that  the  taking  must  be  from  the  person  or 
in  the  presence  of  the  owner  is  the  case  of  Reg. 
V.  Rudick,  8  Car.  &  P.  237,  in  which  the  Indict- 
ment charged  the  prisoners  with  having  robbed 
a  certain  person  of  a  sum  of  money,  the  prop- 
erty of  another  person,  who  was  his  master.  It 
appeared  that  the  servant  had  been  sent  by  his 
master  to  receive  the  money  from  certain  cus- 
tomers, and  that  he  was  on  his  return  to  the 
master's  house  when  the  money  was  taken  from 
him.  It  was  contended  that  the  money  could 
not  be  laid  as  the  property  of  the  master  because 
it  had  never  reached  his  hands,  except  by  the 
possession  of  the  servant,  and  Alderson,  B.,  in 
delivering  the  opinion  of  the  court,  said  that 
he  was  inclined  to  think  the  objection  valid,  as 
it  was  difficult  to  see  how  such  an  offense  as 
embezzlement  could  have  been  a  part  of  the 
criminal  law  if  the  possession  by  the  servant 
of  property  which  had  never  come  to  the  hands 
of  his  master  were  construed  to  be  in  the  pos- 
session of  the  master.  lie  added  that  he  should 
certainly  reserve  the  question,  but  that,  as  the 
grand  jury  were  still  sitting,  it  would  be  better 
to  prefer  a  fresh  bill  so  as  not  to  raise  the 
question.  A  fresh  bill  was,  therefore,  taken  and 
sent  to  the  grand  jury,  which  laid  the  money 
in  one  count  as  the  property  of  the  servant,  and 
in  the  other  as  the  property  of  the  master,  and 
on  this  indictment  the  prisoners  were  convicted. 
This  case  is  universally  cited  to  sustain  the 
statement  that  in  case  of  a  robbery  from  a  serv- 
ant of  money  of  the  master,  the  property  there- 
of may  be  laid  In  the  servant ;  but,  as  seen  by 
the  statement  of  the  facts  above,  the  question 
was  really  not  decided.  Nevertheless  it  is  au- 
thority for  the  contention  that  a  person  may 
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not  be  included."  That  the  great  weight  of 
authority,  at  common  law,  sustains  Judge 
Sherwood's  opinion  as  to  the  possession  of  a 
wife  at  common  law,  we  think  there  can  be 
no  doubt,  because  the  possession  of  the  wife 
was  prima  facie  the  possession  of  the  hus- 
band, and  by  the  common  law  she  could  have 
neither  real  nor  personal  property  in  pos- 
session. Hughes  v.  Com.  17  Gratt.  565,  94 
Am.  Dec.  498;  Wade's  Case,  17  Pick.  395; 
Com.  V.  Williams f  7  Gray,  337 ;  Com.  v.  Cul- 
linSf  1  Mass.  116.  But  this  doctrine  has 
been  so  modified  by  statute  that  it  can  no 
longer  be  said  to  obtain  in  most  of  our 
states.  The  question  presented  by  this  rec- 
ord and  in  the  Morledge  Case  is  whether  a 
clerk  left  in  charge  of,  and  intrusted  with 
the  care  of,  his  employer's  cash,  with  author- 


ity to  sell  his  goods  and  make  change  out 
of  the  drawer,  is  not  a  person  in  whom  the 
ownership  of  such  money  may  be  laid,  as 
against  a  robber.  Certainly,  if  he  is  over 
sixteen  years  of  age,  he  may  be  convicted  of 
embezzlement  of  such  money,  if  he  fraudu- 
lently converts  it  to  his  own  use  without  the 
consent  of  his  master  or  employer.  What, 
then,  was  the  relation  of  Mills  to  the  cash 
left  in  his  possession  in  the  cash  register, 
and  what  his  obligation  in  respect  thereto? 
It  is  no  answer  to  the  question  to  show  that 
hitii  employer,  Mr.  Radford,  did  not  hold  him 
responsible  for  the  money  which  was  taken 
from  his  possession  by  putting  him  in  fear 
of  his  life  by  presenting  a  revolver  at  his 
head.  Is  it  the  law  that,  if  the  president  or 
cashier  of  a  bank  should  be  temporarily  ab- 


be £:ullty  of  robbery  in  forcibly  taking  an  arti- 
cle of  value  from  another,  although  the  latter 
Is  not  the  owner  thpreof. 

While  in  2  East,  P.  C.  654,  it  is  said  that  a 
man  may  even  be  guilty  of  robbery  of  his  own 
goods,  as  if  he  send  his  servant  with  money, 
and  afterwards  waylay  and  rob  him  with  Intent 
to  charge  the  hundred ;  and  that  In  this  case 
there  could  be  no  objection  to  laying  the  prop- 
erty of  the  goods  in  the  servant,  for,  though  in 
general  it  may  be  said  that  he  had  no  prop- 
erty in  them  as  against  his  master,  although 
he  had  against  every  other  person,  yet,  having 
a  clear  right  to  defend  his  possession  against 
the  master's  unlawful  demand,  the  special  prop- 
erty still  remained  in  the  servant,  but  that  a 
taking  from  the  servant  of  the  money  or  goods 
of  his  master  In  his  presence  by  putting  in  fear 
is  a  taking  from  the  master,  and  the  offender 
may  be  indicted  for  robbing  him. 

And,  as  said  in  State  v.  Adams,  58  Kan.  365, 
49  Pac.  81,  where  the  Lawler  Case  was  con- 
sidered in  passing  upon  an  information  for  rob- 
bery under  a  statute  very  similar  to  the  Mis- 
souri act :  "It  cannot  be  that  the  legislature 
ever  intended  to  give  less  protection  against 
violence  to  a  wife  or  child  in  the  possession  of 
property  belonging  to  the  husband  or  father,  or 
to  a  servant  in  the  possession  of  the  property 
of  his  master,  than  to  the  owner  himself  when 
in  possession  of  his  own  property.  The  char- 
acteristic of  robbery  .  .  .  lies  in  the  vio- 
lence Inflicted  on  the  person  of  the  one  in  pos- 
session of  the  property,  or  in  putting  him  in 
fear  of  injury  to  his  person.  So  far  as  the 
mere  taking  of  the  property  is  concerned,  the 
offense  Is  neither  greater  nor  less  than  if  filched 
in  any  other  way.  ...  At  common  law  it 
was  never  held  that  the  property  taken  must 
belong  to  the  person  robbed.  It  was  sufficient 
that  the  property  belonged  to  the  person  rohbed 
or  some  third  person.  ...  As  against  the 
robber,  a  servant  has  the  same  right,  and  rests 
nnder  the  same  duty,  to  preserve  and  defend  his 
possession  of  the  property  that  the  owner  has. 
He  Is  the  custodian,  and  has  a  right  to  oppose, 
with  violence  if  necessary,  the  violence  offered 
by  the  robber.  As  against  him  he  stands  as 
the  owner." 

An  indictment  for  robbery  charging  a  taking 
from  the  person  and  possession  of  a  married 
woman  and  laying  the  property  in  her  husband 
was  also  held,  in  State  v.  Ah  Lol,  5  Nev.  99,  to 
be  good  as  against  the  contention  that,  to  con- 
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stitute  the  offense  of  robbery,  the  property 
must  be  taken  from  the  possession  of  the  real 
owner.  The  court  said  that  the  gist  of  the 
crime  was  the  violent  taking  from  the  person 
of  another  against  his  will,  and  that  it  was 
not  essential  that  the  pecson  robbed  be  the 
absolute  owner  of  the  property  taken,  that  it 
was  sufficient  if  it  appear  that  the  property 
did  not  belong  to  the  prisoner;  adding  that. 
If  the  person  robbed  have  a  general  or  special 
property  in,  or  a  right  of  possession  of,  the 
goods  taken,  it  is  sufficient ;  otherwise  the  stat- 
ute would  be  defeated,  and  there  would  be  no 
robbery  except  when  property  is  taken  from  the 
person  or  the  Immediate  presence  of  the  abso- 
lute owner,  which,  fortunately,  is  not  the  law. 

In  case  of  an  indictment  for  the  robbery  of 
a  key,  containing  several  counts,  in  some  of 
which  the  property  in  the  key  was  laid  in  the 
person  from  whom  it  was  taken,  who  was 
Janitor  of  a  bank,  and  in  other  counts  was  laid 
in  the  bank,  it  was  contended  that  the  indict- 
ment was  not  good,  since,  to  constitute  a  valid 
indictment  for  the  offense  of  robbery  in  the  first 
degree  under  the  statute,  it  must  be  averred  that 
the  property  was  taken  from  the  person  or  in 
the  presence  of  its  owner  and  agabist  his  will, 
and  by  violence  to  his  person,  or  by  putting  him 
in  fear,  and  that,  therefore,  an  indictment 
averring  the  taking  of  the  property  of  one  per- 
son by  committing  violence  upon  another  is  not 
good.  The  case  of  Brooks  v.  People,  49  N.  Y.  436, 
10  Am.  Rep.  898,  supra,  was  cited  by  the  prose- 
cution to  sustain  the  sufficiency  of  the  indict- 
ment, but  the  court  held  that  It  was  not  ma- 
terial to  examine  that  question,  since  in  all  the 
counts  the  robbery  was  alleged  to  have  been 
committed  upon  the  Janitor,  and  the  first  and 
second  counts,  which  laid  the  property  in  him, 
were  conceded  to  be  good ;  and  that,  even  If 
the  others  were  bad,  that  would  be  no  ground 
for  directing  an  acquittal  of  the  prisoner  on  the 
whole  indictment.  Hope  v.  People,  83  N.  Y. 
418,  38  Am.  Rep.  460.  In  this  case  the  ques- 
tion seems  to  be  treated  as  one  of  pleading 
merely,  and  the  fact  that  a  robbery  had  been 
committed  to  be  conceded.  And  the  fact  that 
the  person  robbed  was  a  mere  servant  is  not 
discussed. 

It  is  apparently  held  in  Crews  v.  State,  3 
Coldw.  350,  that  a  conviction  of  robbery  can- 
not be  had  on  an  indictment  in  which  the  prop- 
erty taken  is  laid  in  the  husband  where  the  pos- 
session was  in  the  wife  and  the  property  taken 
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sent  from  the  bank,  a  robber  may  with  im- 
punity enter  the  bank,  and  present  a  re- 
volver or  gun  at  the  clerks  left  in  charge, 
and  take  all  the  money  of  the  bank,  and  es- 
cape punishment  for  robbery?  Or,  to  state 
it  differently,  if  a  gentleman  confide  to  his 
friend  his  watch,  for  convenience,  and,  after 
they  part,  a  robber  places  his  revolver  at 
the  friend's  head,  and,  by  putting  him  in 
fear,  takes  the  watch,  there  can  be  no  rob- 
bery, because  the  real  owner  was  not  present, 
and  was  not  put  in  fear,  and,  as  the  friend 
was  not  a  bailee  for  hire,  and  makes  no  claim 
of  any  property  rights,  other  than  his  pos- 
session, therefore  the  ownership  cannot  be 
laid  in  him.  The  question  is  one  of  much 
practical  moment.  Mr.  Mills  bore  a  con- 
tract relation  to  Mr.  Radford,  by  which,  in 
consideration  of  his  wages  as  clerk,  the  law, 
in  the  absence  of  an  express  agreement,  im- 
plied a  promise  on  his  part  to  exercise  care 
and  prudence  in  the  management  of  Mr. 
Radford's  store  in  the  course  of  his  employ- 
ment. Certainly  the  law  imposed  upon  him 
the  obligation  of  collecting  the  price  of  the 
goods  he  sold,  and  of  accounting  for  the 
same.  He  was,  for  that  purpose,  intrusted 
with  the  cash  register ;  and  by  virtue  of  his 
employment    he    was    authorized    to    take 


money  out  of  the  register  to  make  change 
when  he  sold  an  article,  and  was  required 
to  place  his  receipts  in  the  register.  He 
was  an  agent  for  hire,  and  Mr.  Radford  had, 
by  the  course  of  business  adopted,  delivered 
to  him  the  possession  of  the  cash  in  the 
raster,  in  law,  as  effectually  as  if  he  had 
gone  through  the  most  formal  act  of  deliv- 
ery. The  delivery  in  this  case,  while  not  the 
transfer  of  the  absolute  title  to  Mr.  Rad- 
ford's money,  was  a  transfer  of  its  posses- 
sion, with  its  accompanying  temporary 
rights.  Even  bailees  without  reward  have 
an  interest  sufficient  to  enable  them  to  sue 
tort  feasors,  and  to  maintain  trover  against 
all  strangers  to  the  bailment  who  wrong- 
fully invade  their  possession.  Possession  is 
prima  facie  evidence  of  right,  and  the  party 
who  seeks  to  dispossess  should  show  a  bet- 
ter title:  and,  moreover,  the  possessor  sus- 
tains a  responsibility  to  the  true  owner. 
The  language  of  the  statute  defining  rob- 
bery  in  the  first  degree  is:  "Every  person 
who  shall  be  convicted  of  feloniously  taking 
the  property  of  another  from  his  person  or 
in  his  presence  and  against  his  will  by  vio- 
lence to  his  person  or  by  putting  him  in 
fear  of  some  immediate  injury  to  his  per- 
son, shall  be  adjudged  guilty  of  robbery  in 


from  her  by  violence.  But  the  indilctment  is 
not  set  out  Id  this  case,  and  the  statement  of 
facts  do  not  show  that  the  property  was  taken 
from  the  wife,  and  the  opinion  of  the  court  is 
80  lacking  in  clearness  that  it  is  difficult  to 
state  Just  exactly  what  was  decided.  The  facts 
set  out  show  that  the  house  of  the  prosecutor 
was  entered  while  he  and  his  family  were 
asleep,  and  he  was  aroused  hy  the  presentation 
of  a  pistol  at  his  head  and  a  demand  for  money  ; 
that,  alarmed  and  excited,  he  sprang  from  his 
bed,  and  he  and  his  sister,  in  whom  the  property 
taken  is  laid  in  one  count  of  the  indictment,  ran 
from  the  house.  In  their  absence  one  of  the 
prosecutor's  daughters  was  compelled  to  go  up 
stairs  and  bring  down  her  father's  box,  which 
was  broken  open  In  the  presence  of  the  remain- 
ing meml)cr8  of  the  family,  and  some  money, 
clothing,  etc.,  taken  away.  The  court  holds, 
first,  that  to  constitute  robbery  the  taking  must 
be  from  the  person  or  in  the  immediate  presence 
of  the  person  robbed,  and  then  states  that  an- 
other question  to  be  decided  is  whether  an  in- 
dictment for  robbery  in  which  the  property  is 
laid  in  the  husband  can  be  sustained  by  proof 
that  the  possession  was  in  the  wife  and  the 
property  taken  from  her  or  in  her  presence, 
under  fear  and  violence.  In  answer  to  this 
question,  the  court  says  that  the  law  is  well 
settled,  adding :  "The  goods  or  money  taken 
must  be  proved  to  be  the  property  of  the  per- 
son named  as  the  owner  in  the  indictment. 
.  .  .  True,  there  are  cases  where  there  is 
only  a  special  property  in  the  person  put  in 
fear,  and  from  whom  the  goods  or  money  are 
taken,  in  which  it  has  been  held  to  be  robbery. 
As.  If  a  servant,  having  collected  money  for 
his  master,  is  robbed  of  it  on  his  way  home,  it 
has  been  thought  it  should  still  be  allowed  the 
money  of  the  servant  until  it  has  been  delivered 
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to  the  master,  or  otherwise  the  servant  could 
not  be  guilty  of  the  crime  of  embezzlement 
But  that  principle  is  not  applicable  to  the  case. 
Here  the  ownership,  as  well  as  the  possession 
of  the  property  was  in  the  prosecutor  and  the 
taking  must  have  been  from  his  person  or  in 
his  presence."  To  the  end  that  another  In- 
vestigation, under  a  proper  indictment,  might 
be  had,  the  judgment  of  conviction  was  re- 
versed and  a  new  trial  awarded. 

This  is  the  only  Tennessee  case  that  has  been 
found  on  this  point:  but  it  has  been  held  in  a 
later  case  (demons  v.  State,  92  Tenn.  282,  21 
S.  W.  525)  that  It  is  not  necessary  that  an  in- 
dictment for  robbery  should  contain  any  allega- 
tion whatever  as  to  the  ownership  of  the  prop- 
erty. The  court  says  that  the  essential  in- 
gredient of  the  offense  Is  the  felonious  and 
forcible  taking  from  the  person  of  another  of 
goods  of  value  by  violence,  and  that  an  allega- 
tion of  ownership  is  not  necessary. 

In  Ward  v.  Com.  14  Bush,  233,  there  was  an 
indictment  for  robbery  charged  to  have  been 
committed  by  taking  certain  articles  from  a 
dwelling  house  by  putting  the  wife  of  the  pro- 
prietor  in  fear.  The  Indictment  was  under  a 
statute  providing  that,  if  any  person  shall  rob 
any  person  in  his  dwelling  house,  he,  his  wife, 
children,  or  servants,  or  third  persons  then 
being  within,  he  shall  be  confined  in  the  peni- 
tentiary for  a  certain  period.  Nothing  is  said 
here  as  to  the  necessity  of  the  property  being 
taken  in  the  presence  of  the  owner,  or  as  to  alle> 
gations  of  ownership  in  the  indictment,  the  ob- 
jection made  to  the  indictment  being  that  It 
failed  to  charge  that  the  taking  was  with  the 
intention  to  deprive  the  owner  of  his  property, 
or  to  convert  it  to  a  use  of  the  accused. 

In  State  v.  Chapman,  6  Nev.  320.  the  Indict- 
ment alleged  in  one  count  that  the  property 
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the  first  degree."  Bev.  Stat.  1899,  S  1893. 
The  weight  of  the  argument  that  the  person 
robhed  must  have  a  general  or  special  prop- 
erty in  himself,  and  that  possession  alone  is 
not  sufficient^  lies  In  the  words  of  the  stat- 
ute, "taking  the  property  of  another  from 
his  possession."  This  identical  question 
arose  in  Brooks  v.  People,  49  N.  Y.  436,  10 
Am.  Rep.  398,  on  a  statute  couched  in  the 
exact  words  of  our  statute ;  and  it  was  ruled 
by  the  court  of  appeals  of  New  York  that, 
as  against  a  robber,  the  person  robbed  was 
the  owner  of  the  goods  in  his  possession  and 
custody,  whereof  he  was  robbed.  Judge 
Peckham  in  that  case  traced  the  history  of 
this  section  in  the  New  York  Code,  and 
found  that  the  revisers  had  said  they  de- 
fined robbery  "according  to  2  East,  P.  C. 
chap.  16,  §S  125,  129 ;  the  material  ingredi- 
ent in  this  offense  being  that  it  is  done 
against  the  will,  by  violence  or  by  fear  of 
immediate  injury'*  to  the  person.  The 
learned  judge  pointed  out  that  the  ele- 
mentary common-law  writers  generally  did 
not  insert  in  their  definition  of  this  crime 
that  the  property  should  belong  to  the  per- 
son robbed.  1  Hale,  P.  C.  632;  4  Bl.  Com. 
241;  2  Russell,  Crimes,  4th  ed.  98,  867; 
Hawk.  P.  C.  95,- chap.  34;  Com,  v.  Clifford, 


8  Gush.  215.  The  conclusion  was  reached 
that,  as  against  a  robber,  the  possession 
was  sufficiently  laid  in  the  person  robbed. 
The  same  question  again  arose  on  a  statute 
in  the  same  words  in  State  v.  Adams,  58 
Kan.  365,  49  Pac.  81,  and  the  court  very 
aptly  says:  "The  characteristic  of  rob- 
bery, distinguishing  it  from  other  forms  of 
larceny,  lies  in  the  violence  inflicted  on  the 
person  of  the  one  in  possession  of  the  prop- 
erty, or  in  putting  him  in  fear  of  injury  to 
his  person.  So  far  as  the  mere  taking  of 
the  property  is  concerned,  the  offense  is 
neither  greater  nor  less  if  filched  in  any 
other  way.  The  gravity  of  the  offense  lies 
in  the  breach  of  the  peace,  in  the  personal 
violence  inflicted,  or  the  terror  excited  *in 
the  mind  of  the  individual  robbed.  At  com- 
mon law  it  was  never  held  that  the  property 
taken  must  belong  to  the  person  robbed.  It 
was  suflicient  that  the  property  belonged 
to  the  person  robbed  or  some  third  person.'* 
"As  against  the  robber,  a  servant  has  the 
same  right  and  rests  under  the  same  duty  to 
preserve  and  defend  his  possession  of  the 
property  that  the  owner  has.  He  is  the  cus- 
todian, and  has  a  right  to  oppose  with  vio- 
lence, if  necessary,  the  violence  offered  by 
the  robber.    As  against  him,  he  stands  as 


taken  was  that  of  au  express  company,  and  in 
another  couDt  that  it  was  that  of  their  messen- 
ger in  custody  thereof  at  the  time.  It  was  in- 
sisted that  this  was  a  charging  of  more  than 
one  offense  in  the  same  indictment;  but  the 
court  said  that  it  would  be  difficult,  if  not  im- 
possible, to  frame  a  better  indictment  than  the 
one  at  bar,  and  held  the  indictment  good.  Noth- 
ing is  said,  however,  as  to  the  effect  on  the  na- 
ture of  the  offense  of  the  property  not  having 
been  taken  from  the  owner  or  in  his  presence. 

TV.  OonoliMion. 

A  careful  review  of  the  authorities  shows 
that  the  contention  that  to  constitute  the  crime 
of  robbery  the  person  from  whom  the  property 
is  taken  must  be  the  owner  thereof  cannot  be 
sustained.  There  is  nothing  in  the  common-law 
definition  of  the  crime  to  Justify  this  claim,  nor 
in  the  statutes  when  reasonably  interpreted ; 
nor  is  it  borne  out  by  the  cases,  not  even  by 
those  decided  under  statutes  that,  by  a  literal 
interpretation  of  their  provisions,  might  be  con- 
strued as  defining  the  crime  more  narrowly 
than  was  done  at  common  law. 

Lord  Mansfield  states  (2  Bast,  P.  C.  chap.  16, 
i  130,  p.  725)  that  the  true  nature  and  original 
definition  of  robbery  were  the  felonious  taking 
of  property  from  the  person  of  another  by  force, 
In  which  there  were  three  things  to  be  observed : 
First,  that  it  must  be  done  feloniously ;  second, 
that  it  must  be  from  the  person  of  another ; 
third,  that  it  must  be  done  by  force.  He  adds 
that  all  the  rest  which  was  to  be  found  in  the 
books  on  this  subject  formed  no  part  of  the 
definition  of  the  offense,  but  arose  from  legal 
construction. 

The  cases  all  concede  that  It  Is  not  necessary 
that  the  person  robbed  should  be  the  absolute 
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owner;  that  It  is  sufficient  if  he  be  a  special 
owner  or  bailee ;  while  a  majority  of  them  hold 
that  mere  possession  Is  sufficient  The  claim 
that  the  Interest  of  the  person  robbed  must  be 
such  as  would  enable  him  to  maintain  an  action 
for  the  property  If  taken  out  of  his  custody  has 
been  sustained  by  only  two  cases  (State  v. 
Lawler,  130  Mo.  366,  61  Am.  St.  Rep.  576,  82 
S.  W.  979.  and  State  v.  Morledge,  164  Mo.  522, 
65  S.  W.  226,  ante.  III.),  which,  since  the  deci- 
sion In  State  v.  Montgombst,  are  no  longer 
law. 

As  to  the  form  of  the  indictment,  it  is  usually 
held  that  the  property  may  be  laid  In  either  the 
absolute  or  special  owner,  though  It  has  been 
held  that  the  real  ownership  of  the  property 
must  be  shown.  In  case  of  the  robbery  of  a 
wife,  It  was  necessary  at  common  law  to  lay  the 
property  In  her  husband ;  and  that  may  be  still 
necessary  in  some  states,  notwithstanding  the 
modern  married  women's  acts,  though  as  a  rule 
this  should  not  seem  to  be  now  necessary.  No 
common-law  case  has  been  found  squarely  decid- 
ing the  question  in  whom  ownership  should  be 
laid  in  case  of  robbery  from  a  servant.  The  Im- 
plication from  the  case  of  Reg.  v.  RudIck,  8 
Car.  &  P.  237  {ante.  III.),  Is  that  ordinarily 
the  property  should  be  laid  In  the  master, 
though  In  that  case  it  was  questioned  whether, 
because  of  the  peculiar  circumstances,  it  was 
not  necessary  to  lay  the  property  in  the  serv- 
ant And  in  2  East,  P.  C.  664,  it  is  said  that 
In  case  of  a  robbery  by  a  man  of  his  own  goods 
from  his  servant  It  shonld  seem  there  could  be 
no  objection  to  laying  the  property  of  the  goods 
In  the  servant  Under  modern  statutes  it  is 
generally  held  that  a  8ei*vant  has  such  an  in- 
terest In  the  property  in  his  possession  as  to 
sustain  an  allegation  of  ownership  in  him. 
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the  owner;  and  we  think  the  statute  in- 
tended to  extend  to  him  the  full  measure  of 
protection  that  it  gives  to  the  owner  or 
bailee.  The  principles  governing  civil  ac- 
tions for  the  recovery  of  property  wrongfully 
taken  have  no  application  in  a  case  of  rob- 
bery." In  State  v.  Lawler,  130  Mo.,  too.  oit. 
374,  51  Am.  St.  Rep.  575,  32  S.  W.  981,  it 
was  said:  '"Tliere  is  no  doubt  but  that 
goods  may  be  laid  to  be  either  in  the  general 
owner  or  in  a  special  owner,  with  the  like 
result  of  conviction  where  the  evidence  cor- 
responds with  the  allegation.  Thus  they 
may  be  laid  to  be  in  a  bailee,  pawnee,  car- 
rier, or  the  like."  We  find,  on  examina- 
tion, the  foregoing  is  a  substantial  quota- 
tion from  East  on  Pleas  of  the  Crown,  vol. 
2,  chap.  16,  S  90,  p.  652;  but  the  learned 
author  was  treating  of  larceny,  not  of  rob- 
bery. It  is  further  said :  "But  if  it  appear 
in  evidence  that  the  party  whose  goods  they 
are  laid  to  be  had  neither  the  property  nor 
the  possession  [and  for  this  purpose  the 
possession  of  a  feme  covert  or  servant  is, 
generally  speaking,  the  possessiop  of  the 
husband  or  master],  the  prisoner  ought  to 
be  acquitted."  But  in  the  same  section  it  is 
said:  "If  A.  send  his  servant  with  money, 
and  afterwards  waylay  and  rob  him,  with 
intent  to  charge  the  hundred,  .  .  .  the 
felony  is  complete."  East  says:  "And 
even  in  this  latter  case  I  see  no  objection  to 
laying  the  property  of  the  goods  in  the  serv- 
ant, for  though,  in  general,  it  may  be  said 
that  he  has  no  property  in  them  as  against 
his  master,  although  he  has  against  every 
other  person,  yet,  having  a  clear  right  to 
defend  his  possession  against  A.'s  unlawful 
demand,  the  special  property  still  remains 
in  the  servant.  But  a  taking  from  the  serv- 
ant of  the  money  or  goods  of  his  master,  in 
his  presence,  by  putting  in  fear,  is  a  taking 
from  the  master,  and  the  offender  may  be 
indicted  of  robbing  him."  So  that,  when  the 
whole  context  is  read,  it  does  not  support  the 
conclusion  reached  in  State  v.  Lawler,  130 
Mo.  374,  51  Am.  St.  Rep.  575,  32  S.  W.  981, 
that  under  no  circumstances  can  the  goods 
be  laid  in  the  servant,  but,  on  the  contrary, 
his  possession  is  sufficient  as  against  a  r(^ 
ber  or  trespasser,  and  all  others  but  the  true 
owner.  And  while  we  think  that  the  rule 
laid  down  in  State  v.  Morledge,  that  the 
party  in  whom  the  goods  are  laid  must  have 
such  a  special  interest  in  them,  by  lien  or 
otherwise,  as  would  enable  him  to  maintain 
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an  action  for  their  possession,  or  injury 
thereto,  against  any  other  person  than  the 
true  owner,  does  not  apply  to  a  prosecution 
for  robbery,  yet  even  in  a  civil  case  "the  law 
is  that  a  person  possessed  of  goods  as  his 
property  has  a  good  title  against  every 
stranger,  and  that  one  who  takes  them  from 
him,  having  no  title  in  himself,  is  a  wrong- 
doer, and  cannot  defend  himself  by  showing 
that  there  was  title  in  some  third  person, 
for  against  a  wrongdoer  possession  is  a 
title."  Lord  Campbell,  in  Armory  v.  Dela- 
mirie,  1  Strange,  505;  Jefferiea  v.  Oreat 
Western  R.  Co.  5  El.  ft  Bl.  802;  Cooley, 
Torts,  2d  ed.  p.  520;  Cobbey,  Replevin,  { 
786;  Rosencram  v.  Stoofford  Bros,  Dry 
Goods  Co,  175  Mo.  518,  97  Am.  St.  Rep.  600, 
75  S.  W.  445;  Hoagland  ▼.  Forest  Park 
Highlands  Amusement  Co,  170  Mo.  335,  94 
Am.  St.  Rep.  740,  70  8.  W.  878. 

Mills,  then,  being  lawfully  in  possession, 
by  virtue  of  his  employment  as  clerk  for 
Mr.  Radford,  of  the  money  in  the  cash  r^- 
ist«r,  had  a  sufficient  ownership  thereof,  as 
against  the  defendant,  to  justify  the  laying 
of  said  money  in  him  for  the  purposes  of 
this  prosecution  against  the  defendant,  who 
robbed  him  of  the  same,  and  a  sufficient 
ownership  to  meet  the  requirement  of  the 
statute  that  said  monev  should  be  laid  as 
his.  The  information  properly  charged  the 
robbery  of  Mills,  and  laid  the  goods  in  him ; 
otherwise  there  can  be  no  robbery  in  such 
circumstances. 

Upon  a  reconsideration,  we  are  satisfied 
that  the  possession  of  Mr.  Mills,  as  the  clerk 
in  charge  of  the  store,  with  the  implied  ob- 
ligation of  exercising  ordinary  care  of  his 
employer's  goods  and  property,  was  such  as 
authorized  the  money  to  be  laid  in  him,  and 
that  our  opinion  in  State  v.  Morledge  ought 
no  longer  to  be  followed  as  the  law  of  this 
state,  and  that  so  much  of  State  v.  Lawler 
as  holds  that  the  possession  of  a  wife  or 
servant,  in  circumstances  such  as  shown  by 
the  record  in  this  case,  is  not  sufficient  in  a 
prosecution  for  robbery  to  justify  the  laying 
of  the  goods  in  them,  should  also  be  over- 
ruled. 

The  information  is  not  verified,  but  no 
objection  was  taken  to  it  on  that  account, 
and  the  failure  was  waived. 

The  result  is  that  the  judgment  of  the 
Criminal  Court  must  he,  and  is,  affirmed. 

Butkoss  and  Fox,  JJ.,  concur. 
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John  KAUFMANN  et  cd, 

John    LIGGETT   et   al,.  Trustees,   etc,   of 
Sarah  L.  Hitchcock,  Deceased,  AppU, 

(209  Pa.   87.) 

1.  Statutes  proxidlnv  m  aiiiiiaiary-  rem- 
edy for  m  landlord  to  obtain  pocnession 
of  the  leased  premises  do  not  deprive  equity 
^  of  Jurisdiction  of  a  suit  to  determine  the 
rights  of  fche  parties  under  a  clause  in  the 
lease  gtylng  a  right  to  renewal  at  a  rental  to 
he  fixed  by  arbitrators,  since  the  remedy  pro- 
vided bv  them  is  not  adequate. 

&  Equity  may  enjoin  proceedings  at 
laifv  under  statutes  giving  a  summary  remedy 
for  obtaining  possession  of  property  under 
lease,  where  the  lessee  has  an  equitable  right 
to  a  continuance  of .  possession,  and  where 
the  remedy  at  law  is  not  adequate  to  deter- 
mine the  rights  of  the  parties. 

■S.  Failure  of  the  arbitrators  to  llx  th^ 
rental  to  be  paid  during  the  extended 
term,  as  the  contract  for  renewal  of  the  lease 
provided  they  should  do,  does  not  deprive  the 
lessee  of  the  privilege  of  renewal,  where  he 
has  given  the  agreed  notice  of  his  desire  to 
do  so.  and  where,  from  the  provisions  of  the 
contract,  it  is  evident  that  the  right  of  re- 
newal, and  not  the  rent  to  be  paid,  was  re- 
garded as  the  essence  of  the  contract. 

■4.  Eqnlty  has  Jurisdiction  to  llx  tbe 
rent  to  be  paid  during  the  renewed  term  of 
a  lease,  if  the  arbitrators  provided  by  the 
contract  failed  to  do  so,  where  the  lessee  has 
taken  the  required  steps  to  preserve  his  right 
to  renewal,  and  such  right,  and  not  the 
amount  of  rent  to  t>e  paid,  is  the  essence  of 
the  contract. 

il»  Tbe  ILclnv  of  tbe  rental  Is  not  of  tbe 
essence  of  a  contract  to  renew  a  lease 
upon  receipt  of  notice  to  that  eifect,  upon  a 
rent  to  he  fixed  by  arbitrators  to  be  appoint- 
ed by  the  parties. 

(May  2,  1904.) 

APPEAL  by  defendants  from  a  decree  of 
the  Court  of  Common  Pleas,  No.  1,  for 
Allegheny  County  in  favor  of  complainants 
in  a  suit  to  enjoin  defendants  from  proceed- 
ing under  the  landlord  and  tenant  acts  to 
take  possession  of  property  which  had  been 
leased  to  complainants.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  D.  T.  Wataon,  Mareua  A. 
l^oodward,  and  John  II.  Freeman  for 
appellants. 


4fes«r«.  Edwin  H.  Stowe,  W*  B.  Bod- 
Sersy  and  J«  Bodsem  MoCreery,  for  ap- 
pellees : 

Equity  has  jurisdiction  to  determine  the 
rental  in  this  case  for  the  term  of  five  years 
from  April  1st,  1003. 

The  inducement,  end,  and  purpose  were 
improvement  of  lessor's  premises  and  estab- 
lishment of  a  business  therein,  by  securing 
to  lessees  time  to  reap  the  fruito  of  their 
outlay  and  efforts.  The  fixing  of  rental  for 
an  extension  term  is  not  of  the  essence  of 
the  contract. 

Dinham  y.  Bradford,  L.  R.  6  Ch.  522; 
Weaver  v.  Wood,  9  Pa.  222 ;  Fitzsimmons  v. 
Lindsay,  205  Pa.  79,  54  Atl.  488;  Fry,  Spec. 
Perf.  §§  343-346;  Baokus's  Appeal,  58  Pa. 
186. 

The  material  thing  in  the  mind  of  the 
parties  was  the  notice.  When  that  notice 
was  given  appellees  were  absolutely  bound 
to  take  the  premises  for  the  term,  and  ap- 
pellants to  grant  the  term.  And  therefore 
the  Axing  of  the  rent  was  not  of  the  essence 
of  the  contract. 

There  is  no  time  limited  for  the  ascertain- 
ment of  the  rent,  therefore,  that  could  not 
be  considered  as  essential  to  the  renewals. 

The  conduct  of  appellants  has  been  such 
as  to  estop  them  from  taking  their  present 
position. 

Bunnell  v.  Keteltas,  16  Abb.  Pr.  205; 
Meynell  v.  Snrtees,  3  Smale  &  G.  113. 

The  fact  that  the  arbitration  did  not  fail 
until  in  the  renewal  term  adds  measurably 
to  the  equities,  and  makes  the  necessity  for, 
and  jurisdiction  of,  the  court  to  grant  relief 
more  clear. 

Philadelphia  Library  Co.  v.  Beaumont,  39 
Pa.  43;  BoswelVs  Appeal,  3  Pennyp.  305; 
Bunnell  v.  Keteltas,  16  Abb.  Pr.  205;  Arnot 
V.  Alexa/nder,  44  Mo.  26,  100  Am.  Dec.  252; 
Viany  v.  Ferran,  5  Abb.  Pr.  N.  S.  110;  Pig- 
got  V.  Mason,  1  Paige,  412;  Gregory  v.  Mig- 
hell,.  18  Ves.  Jr.  328;  Bike  v.  Greene,  4  R. 
1.  285;  Berrman  v.  Babcock,  103  Jnd.  461,  3 
N.  E.  142;  Oourlay  v.  Somerset,  19  Ves.  Jr. 
430. 

A  court  of  equity  may  restrain  proceed- 
ings under  the  landlord  and  tenant  acts. 
These  contemplate  decision  of  matters  of 
fact,  by  one  not  learned  in  the  law,  and  do 
not  apply  to  cases  where  the  termination  of 


Norn. — As   to   injunctions   against   execution     Mfg.  Co.  10  L.  R.  A.  686 ;  Proctor  v.  National 


aalM  or  other  proceedings  under  final  process, 
see  note  to  Parsons  v.  Ilartman,  30  L.  R.  A.  98. 

For  injunction  against  Judgments,  see  note  to 
Jarrett  v.  Goodnow,  32  L.  R.  A.  321. 

For  some  cases  in  this  series  on  Injuncllons 
against  actions  at  law,  see  Devlin  v.  Quigg.  10    61    L.    R.    A.    319. 
L.   R.  A.   665 ;   Kelley  v.   Ypsilanti   Dress- Stay 


Bank,  9  L.  R.  A.  122;  Milwaukee  Mut.  F.  Ins. 
Co.  V.  Sentinel  Co.  15  L.  R.  A.  627;  Leigbton 
V.  Young,  18  L.  R.  A.  266;  Central  Trust  Co. 
V.  Moran,  29  L.  R.  A.  212 ;  Bomeisler  v.  For- 
ster,  39  L.  R.  A.  240 ;  Siever  v.  Union  P.  R.  Co. 
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the  tenancy  involves  the  decision  of  a  diffi- 
cult legal  question. 

Graver  v.  Fehr,  89  Pa.  463 ;  Scott  v.  Ful- 
ler, 3  Penr.  &  W.  55;  Netoell  v.  Oihha,  1 
Watts  &  6.  499;  Blashford  v.  Duncan,  2 
Serg.  &  R.  486;  Clark  v.  Everly,  8  Watts  & 
S.  231;  Dart*  v.  Davis,  115  Pa.  261,  7  Atl. 
746;  flffcci  V.  Thompson,  3  Penr.  A;  W.  38. 

Potter,  J.,  delivered  the  opinion  of  the 
court: 

The  complainants  in  this  case,  Kaufmann 
Bros.,  leased  certain  premises  on  the  south- 
east comer  of  Fifth  avenue  and  Smithfield 
street,  in  the  city  of  Pittsburg,  from  Sarah 
L.  Hitchcock,  for  a  term  of  years.  By  the 
leases,  two  in  number,  it  was  provided,  in 
language  substantially  identical,  that  the 
lessees  should  have  the  privilege  of  rerent- 
ing  at  the  expiration  of  the  first  term,  which 
ended  April  1,  1898,  for  a  period  of  five 
years  more,  at  a  rental  to  be  determined  by 
four  arbitrators,  two  selected  by  each  party, 
with  power,  in  case  of  disagreement,  to 
choose  an  umpire,  whose  decision  should  be 
final  and  without  exception  or  appeal.  It 
was  also  stipulated  that  no  such  privilege  of 
renewal  should  be  granted  unless  the  lessees 
gave  written  notice  to  the  lessor  or  her  heirs 
of  their  intention  to  exercise  such  privilege 
for  six  months  prior  to  April  1,  1898;  also 
that,  if  the  arbitrator  and  umpire  should 
not  agree  within  two  months  after  their  ap- 
pointment, then  others  should  be  chosen  in 
the  same  manner;  also  that  if  the  lessees 
should  occupy  the  premises  for  the  term  of 
five  years  from  April  1,  1898,  they  should 
have  a  further  privilege  of  lease  for  another 
period  of  five  years,  upon  a  like  six-months' 
notice,  at  a  rental  to  be  fixed  and  deter- 
mined in  the  same  manner.  There  was  no 
provision  in  either  lease  covering  the  contin- 
gency of  a  failure  to  agree  upon  the  part  of 
the  second  set  of  arbitrators.  The  lessees 
exercised  their  privilege  of  renewal  for  the 
five  years  beginning  April  1,  1898,  and  the 
rental  was  determined  according  to  the  pro- 
visions of  the  leases.  Six  months  prior  to 
April  1,  1903,  which  was  the  termination  of 
the  first  extension  of  five  years,  they  gave 
notice  of  their  intention  to  renew  for  anoth- 
er period  of  five  years.  Arbitrators  were 
named  by  both  sides  in  accordance  with  the 
provisions  of  the  leases,  but  they  failed  to 
agree  upon  a  rental  or  to  select  an  umpire 
within  two  months.  A  second  set  of  arbi- 
trators was  then  chosen.  But  again  there 
was  a  failure  to  agree,  and  upon  April  9, 
1903,  the  arbitration  was  dissolved  and  ad- 
journed sine  die.  Meanwhile  the  respond- 
ents, who  were  trustees  under  the  will  of 
the  lessor, — she  having  died  during  the  ten- 
ancy,— ^had  given  notice  to  the  lessees,  under 
the  landlord  and  tenant  acts  of  1772  (1  ' 
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Smith's  Laws,  p.  370)  and  1863  (P.  L.  1864, 
p.  1125),  to  surrender  possession  of  the 
premises,  and  threatened  proceedings  to  dis- 
possess them.  The  lessees  then  filed  this 
bill  against  the  trustees,  praying  ( 1 )  fo»  an 
injunction  to  restrain  them  from  proceed- 
ings at  law  to  disturb  or  interfere  with  the 
complainant's  possession  of  the  premises; 
and  (2)  for  a  determination  by  the  court  of 
the  amount  of  rental  to  be  paid  for  the  five 
years  beginning  April  1,  1903. 

Upon  the  trial  the  court  made  a  full  find- 
ing of  facts,  all  of  them  being  practically 
undisputed,  and  reached  the  following  con- 
clusions of  law:  ( 1 )  That  equity  has  juris- 
diction; (2)  that  there  is  no  sufficient  rem- 
edy at  law;  (3)  that  the  landlord  and  ten- 
ant nets  of  1772  and  1863  have  no  applica- 
tion; (4)  that  an  injunction  should  be 
granted  until  further  order.  Excepticms 
were  filed  to  certain  of  the  findings  of  fact, 
as  being  irrelevant  and  immaterial,  and  al- 
so to  the  conclusions  of  law  and  the  opinion 
of  the  court.  These  exceptions  were  dis- 
missed, and  a  decree  was  entered  directing 
that  an  injunction  be  issued,  restraining  the 
respondents  from  interfering  with  the  pos- 
session of  the  plaintiffs  until  further  order 
of  the  court,  by  proceeding  under  the  land- 
lord and  tenant  acts  of  1772  and  1863.  or 
otherwise.  The  present  appeal  was  then 
taken  by  the  respondents.  The  decree  of  the 
court  below  is  not  assigned  for  error,  but 
the  assignments  are  confined  to  the  dismis- 
sal of  the  exceptions  to  the  conclusions  of 
law  reached  by  the  court  below. 

That  a  court  of  equity  has  jurisdiction  in 
a  proper  case  to  restrain  proceedings  under 
the  landlord  and  tenant  acts  of  1772  and  1863 
was  expressly  held  in  Denny  v.  Fronheiser, 
207  Pa.  174,  56  Atl.  406.  Justice  Mitchell 
there  said  (p.  177,  207  Pa.,  and  p.  407,  56 
Atl.) :  "The  jurisdiction  of  equity  to  re- 
strain actions  at  law  is  too  well  established 
to  require  discussion,  and  there  is  nothing 
in  the  act  of  1772  to  give  proceedings  under 
it  any  immunity  from  such  restraint  in  a 
proper  case."  In  that  instance  it  was  held 
that  equity  would  not  interfere,  not  because 
it  is  without  jurisdiction  to  do  so,  but  be- 
cause a  proper  case  was  not  made  out  for  ita 
exercise.  The  summary  remedy  provided 
under  the  acts  of  1772  and  1863  is  not 
adapted  to  the  determination  of  intricate 
and  delicate  questions  of  law.  As  the  pres- 
ent chief  justice  said  in  the  case  just  cited 
(p.  179,  207  Pa.,  and  p.  407,  56  Atl.) :  "The 
act  was  passed  in  the  interests  of  justice,  to 
give  against  tenants  who  held  over  without 
even  color  of  right  after  the  expiration  of 
their  terms  a  better  remedy  than  the  old, 
cumbersome,  dilatory,  and  expensive  one  by 
action  of  ejectment."  But  as  Justice  Ster- 
rett  said  in  Davis  v.  Davis,  115  Pa.  261,  7 
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Ail.  746,  speaking  of  the  provisions  of  the 
act  of  1863  (p.  266,  115  Pa.,  and  p.  746,  7 
Atl.) :  "It  also  dearly  indicates  that  the 
legislature,  in  providing  a  remedy  so  sum- 
mary that  the  person  in  possession  may  he 
ousted  therefrom  in  a  few  days,  intended  to 
further  limit  the  jurisdiction  of  magis- 
trates, and  restrict  the  remedy  to  plain  cases 
of  ordinary  tenancy."  And  further  in  the 
same  case  (p.  266,  115  Pa.,  and  p.  747,  7 
Atl.)  he  says:  "In  view  of  the  fact  that 
the  special  and  summary  jurisdiction  given 
to  justices  of  the  peace  and  magistrates  by 
the  act  of  1863  and  supplements  has  been  so 
sharply  defined  by  the  legislature,  and  lim- 
ited ix)  a  class  of  cases  that  are  of  easy  solu- 
tion, it  would  illy  become  us,  even  if  we  had 
the  power  to  do  so,  to  enlarge  its  scope  so 
as  to  embrace  cases  which  the  average  jus- 
tice of  the  peace  or  city  magistrate  is  incom- 
petent to  dispose  of." 

In  the  present  case  the  appellees  contend 
for  the  right  to  hold  the  premises  in  dispute 
under  the  covenants  in  the  lease  providing 
for  a  renewal  for  five  years  from  April  1, 
1903.  This  raises  a  somewhat  complicated 
question  of  law,  which  must  be  settled  be- 
fore it  is  possible  to  determine  whether  or 
not  the  right  of  possessitm  in  the  lessees 
ended  with  the  term  which  expired  March 
31,  1903.  Had  no  notice  been  given  by  the 
appellees  six  months  prior  to  that  date  of 
their  intention  to  exercise  the  right  of  re- 
newal, which  was  expressly  granted  to  them 
by  the  original  lease,  then  there  would  be 
but  a  simple  question  of  fact  for  determina- 
tion, entirely  within  the  province  of  the  jus- 
tice and  the  jury  to  decide.  But  it  is  un- 
disputed that  the  six-months  notice  was  giv- 
en, and  the  rights  of  the  parties  now  turn 
upon  questions  of  law,  rather  than  upon  any 
disputed  facts. 

We  are  clear  that,  under  the  circumstan- 
ces of  the  present  case,  neither  the  act  of 
1772,  nor  that  of  1863,  supplies  an  adequate 
remedy,  nor  do  they  provide  a  proper  tribu- 
nal for  the  determination  of  the  questions 
involved.  They  cannot,  therefore,  be  al- 
lowed to  operate  as  a  bar  to  the  mainte- 
nance of  this  bill. 

In  the  second  prayer  of  the  bill,  the  les- 
sees ask  that  the  court  shall  fix  and  deter- 
mine the  rental  to  be  paid  by  the  plaintiffs 
for  the  premises  for  the  term  of  five  years 
from  April  1,  1903.  But  it  is  urged  by 
counsel  for  the  appellants  that  the  court  has 
no  jurisdiction  to  grant  this  belief,  because, 
as  they  allege,  the  leases  terminated  March 
31,  1903,  by  reason  of  the  failure  of  the 
mode  provided  by  the  parties  for  the  fixing 
of  the  rental.  As  we  have  seen,  the  original 
term  in  both  leases  expired  April  1,  1896, 
but  each  provided  for  similar  renewals, — 
one  for  five  years  frcmi  April  1,  1898,  and 
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another  for  a  further  term  of  five  years 
from  April  1,  1903;  and,  by  another  agree- 
ment, two  additional  extensions  from  that 
date  were  provided  on  both  of  the  above 
leases, — one  for  five  years,  and,  at  its  expi- 
ration, another  for  four  years, — so  that  ex- 
tensions are  provided  for,  which  run,  at  the 
option  of  the  lessees,  until  April  1,  1917. 
The  leases  therefore  contemplate,  in  addition 
to  the  first  term  of  thirteen  years,  four  ex- 
tensions in  all, — ^three  for  five  years  each, 
and  one  for  four  years.  The  entire  contract 
embraces  a  period  of  thirty-two  years'  occu- 
pancy of  the  premises  by  the  lessees,  if  they 
choose  to  avail  themselves  of  the  rights 
placed  at  their  disposal  by  the  terms  of  the 
agreement.  The  rental  for  the  first  thirteen 
years  was  fixed  by  the  parties  at  the  outset. 
That  for  the  first  extension  of  five  years  was 
fixed  by  arbitration  in  accordance  with  the 
terms  of  the  lease,  and  the  present  dispute 
grows  out  of  the  failure  upon  the  part  of 
the  arbitrators  to  fix  the  rental  for  the  sec- 
ond-period of  extension  of  fiv^  years. 

The  language  of  the  original  lease  of  1885 
is  as  follows:  "And  the  said  parties  of  the 
first  part  hereby  grant  imto  the  said  J. 
Kaufmann  &  Brothers  or  their  assigns,  the 
privilege  of  rerenting  the  premises  at  the 
expiration  of  the  first  term  of  thirteen  years 
for  a  period  of  five  years  longer."  It  will  be 
noticed  that  here  is  a  direct  and  positive 
grant  of  the  right  of  renewal.  It  is  not  left 
to  be  determined  by  anybody  else,  but  is 
definitely  settled  by  the  parties.  And  with 
reference  to  the  second  extension  of  five 
years  the  language  is  no  less  clear.  It  is: 
"And  the  said  parties  of  the  first  part 
further  agree  to  and  with  the  said  parties 
of  the  second  part  that,  should  they  occupy 
the  said  premises  for  the  said  five  years  above 
designated,  that  they  hereby  grant  to  the 
said  J.  Kaufmann  ii  Brothers  a  further  priv- 
ilege of  lease  for  a  period  of  five  years  upon 
a  like  six-months'  notice."  So  that  in  both 
cases  there  was  an  absolute  contract  between 
the  parties  to  the  lease  stipulating  at  the  time 
of  the  making  of  the  lease,  not  only  for  one 
term  of  thirteen  years,  but  for  the  privilege 
of  further  extensions.  Clearly  the  question 
of  whether  or  not  an  extension  should  be 
made  was  not  left  open  to  be  determined  by 
arbitration.  That  much,  at  least,  was  defi- 
nitely fixed  by  the  contract.  It  is  true  that 
these  extensions  were  to  be  at  a  rental  to  be 
fbced  by  arbitration,  and  the  manner  and 
method  of  the  arbitration  were  pointed  out. 
But  when  the  lessees  exercised  their  right  to 
an  extension,  by  giving  notice  to  the  lessors 
six  months  before  the  expiration  of  the 
pending  term,  the  lessees  were  then  abso- 
lutely bound  to  take  the  premises  for  the 
extended  term,  and  the  lessors  were  bound 
to  the  grant  of  the  additional  term.     With 
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that  matter  the  arbitrators  bad  nothing  to 
do.  It  was  the  amount  of  the  rental  for  the 
buildings  and  premises  for  the  extended  pe- 
riods which  alone  was  left  to  be  determined 
by  arbitration. 

The  learned  judge  of  the  court  of  conunon 
pleas  reached  a  conclusion  which  he  ex- 
pressed in  his  opinion  as  follows:  "The 
plaintiffs  having  exercised  their  option  for 
a  renewal  of  the  leases  within  the  time  pre- 
scribed, their  right  to  a  lease,  and  to  keep 
possession  of  the  premises  for  a  new  term 
of  five  years,  was  vested  in  them,  regardless 
of  whether  the  arbitrators  fixed  the  amount 
of  the  rent  or  not.  It  the  right  to  renewal 
had  been  intended  to  depend  upon  the  rent 
being  fixed  in  advance,  it  would  not  only 
have  been  the  easiest,  but  most  natural, 
thing  to  have  said  so.  It  seems  clear  to  us 
that  no  such  result  was  even  thought  of  by 
either  party."  We  agree  with  the  conclu- 
sion thus  stated.  The  lessees  were  stipulat- 
ing for  what  was  certainly  to  them  a  valu- 
able privilege,  Jn  providing  for  a  long  term, 
made  up  of  successive  extensions.  Under 
the  contract,  that  privilege  was  absolutely 
secured  to  them,  provided  they  gave  six 
months'  notice,  prior  to  the  expiration  of 
each  term,  of  their  desire  to  take  advantage 
of  the  agreement  for  the  extension. 

The  arbitrators  were  appointed,  in  the 
language  of  the  lease,  "for  the  purpose  of  de- 
termining the  amount  of  rent  which  the  said 
J.  Kaufmann  A.  Brothers  shall  pay  per  year 
during  the  said  five  years."  The  right  to  a 
renewal  was  not  in  any  way  before  them  for 
consideration.  Can  it  be  said  that,  because 
the  arbitrators  failed  in  their  duty,  which 
was  to  determine  the  amount  of  the  rental, 
or  to  agi'ee  upon  an  umpire,  whose  decision 
upon  that  subject  should  be  final  and  con- 
clusive, the  lessees  are  to  be  deprived  of  the 
privilege  of  a  renewal,  which  they  had  taken 
the  pains  to  secure  for  themselves  by  means 
of  carefully  drawn  stipulations  in  the  con- 
tract? 

To  the  mind  of  the  trial  judge,  the  specifi- 
cations of  the  lease  for  successive  renewals 
at  the  end  of  the  intermediate  periods  ap- 
peared to  be  the  substantial  part  of  the  con- 
tract, and  he  viewed  the  manner  of  fixing 
the  rental  value  as  merely  incidental  there- 
to. In  his  opinion  he  thus  states  his  con- 
clusion: "It  is  evident  that  the  essence  of 
the  contract  in  the  leases  was  the  options 
for  renewals,  and  that  the  parties  so  under- 
stood it.  This  is  strengthened  by  the  fact 
that  the  leases  were  made  to  terminate,  sub- 
ject to  the  options,  in  1917,  and  by  the  fol- 
lowing clause  of  the  agreement  of  1897,  viz,: 
*It  is  desired  by  the  said  parties  of  the  sec- 
ond part  for  the  better  security  for  the  fu- 
ture of  their  business  interests  where  the 
same  is  at  present  located  to  provide  for 
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and  obtain  the  right  of  future  options. 
.  .  .  And  the  parties  of  the  first  part 
deeming  the  grant  of  such  options  as  of  ad- 
vantage to  the  estate  of  Sarah  L.  Hitchcock, 
.  .  .  and  ...  it  being  understood 
that  on  failure  to  exercise  any  of  the  said 
options  within  the  time  and  according  to  the 
terms  of  said  leases  as  aforesaid,  the  leases 
terminate  with  the  term  in  which  notice  of 
such  option  is  to  be  given  according  to  the 
terms  thereof.'  Now,  under  these  somewhat 
extraordinary  conditions,  the  real  subject- 
matter  of  the  contract  being  a  right  to  the 
renewal  of  the  leases,  and  fixing  of  the  rent 
being  only  secondary,  the  terms  as  to  rental 
being,  in  substance  and  effect,  that  the  rent 
shall  be  a  fair  one,  fixed  by  an  impartial  tri- 
bunal,— for  that  is  all  that  the  clause  as  to 
fixing  the  rent  means, — ^has  equity  jurisdic- 
tion?    We  think  it  has." 

After  careful  consideration  of  this  ques- 
tion in  the  light  of  the  elaborate  argument 
of  counsel  for  the  appellant,  we  agree  with 
the  conclusion  of  the  court  below  that  the 
fixing  of  the  rental  value  of  the  premises 
for  the  period  in  dispute  in  this  case  is  not 
of  the  essence  of  the  contract,  but  that  the 
right  of  renewal  constituted  the  substantial 
element  in  this  portion  of  the  agreement.  It 
was  that  feature  which,  in  great  measure, 
justified  the  lessees  in  erecting  upon  the 
premises  a  large  and  costly  building,  adapt- 
ed to  the  needs  of  their  business.  As  a  gen- 
oral  rule,  in  construing  provisions  of  a  lease 
relating  to  renewals,  where  there  is  any  un- 
certainty, the  tenant  is  favored,  and  not  the 
landlord,  because  the  latter,  having  the  pow- 
er of  stipulating  in  his  own  favor,  has  neg- 
lected to  do  so,  and  also  upon  the  principle 
that  every  man's  g^ant  is  to  be  taken  most 
strongly  against  himself:  Taylor,  Land.  & 
T.  9th  ed.  §  81. 

Nearly  all  of  the  cases  cited  by  the  appel- 
lants to  sustain  their  contention  that  the 
fixing  of  the  rental  value  is  of  the  essence  of 
the  contract  were  proceedings  to  enforce 
specific  performance  of  contracts  for  the  sale 
of  land;  and  in  this  class  of  cases  it  has 
invariably  been  held  tnat  the  price  to  be 
paid  is  an  essential  element  of  a  contract 
of  sale,  and,  unless  the  price  has  been  fixed, 
the  contract  is  not  certain,  and  cannot  be 
enforced.  We  are  not,  however,  here  deal- 
ing with  a  contract  for  the  sale  of  land, 
but  we  are  dealing  with  covenants  for  the 
renewal  of  a  lease,  and  that,  too,  in  a  case 
where  the  lessees  have  been  in  possession  of 
the  premises  under  the  lease  for  more  than 
eighteen  years,  and  have  made  valuable  and 
extensive  improvements  upon  the  property 
during  that  time,  and  have  built  up  a  large 
and  extensive  business  thereupon.  Daring 
all  these  vears  the  lessors  have  been  receiv- 
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ing  a  rental  for  the  property  which  was  en- 
tirely satisfactory.  There  is  a  marked  dis- 
tinction between  the  rule  which  may  equita- 
bly be  applied  to  a  contract  for  the  sale  of 
land,  and  that  which  should  govern  in  an 
agreement  for  the  renewal  of  a  lease,  where 
possession  has  been  enjoyed  and  improve- 
ments made  during  the  first  period  under  a 
reasonable  expectation  of  benefits  to  be  de- 
rived therefrom  during  future  extensions  of 
the  lease  at  the  option  of  the  lessee. 

One  of  the  cases  upon  which  the  appel- 
lants rely  is  Milnea  v.  Gery,  14  Ves.  Jr.  400. 
The  contract  in  that  case  was  one  for  the 
sale  of  land,  and  the  court,  by  Sir  William 
Grant,  said  that  the  price  is  of  the  essence 
of  a  contract  of  sale.  But  the  same  eminent 
judge  afterwards  delivered  the  opinion  in 
Chregory  v.  Mighell,  18  Ves.  Jr.  328.  In  this 
case  there  was  a  parol  agreement  for  a  lease 
of  twenty-one  years, — the  amount  of  rent 
annually  to  be  fixed  by  two  indifferent  per- 
sons,— under  which  the  lessees  entered  and 
made  improvements.  Sir  William  Grant  here 
held  that  the  failure  of  the  arbitrator  to  fix 
the  rent  could  not  affect  the  agreement,  but 
that  the  court  would  find  some  means  of 
completing  its  execution.  Specific  perform- 
ance was  accordingly  decreed,  and  it  was  re- 
ferred to  a  master  to  ascertain  what  the 
rent  ought  to  be.  And  in  Oourlay  v.  Somer- 
set, 19  Ves.  Jr.  429,  a  lease  was  to  be  given 
with  such  conditions  as  the  defendant's 
steward  should  judge  to  be  reasonable  and 
proper,  or,  in  the  event  of  his  death,  by 
some  other  person  to  be  mutually  agreed  up- 
on. The  question  arose,  under  a  bill  filed 
by  the  tenant,  whether  the  terms  of  the 
lease  should  be  settled  by  the  steward  of  the 
defendant  or  by  a  master  of  the  court.  And 
in  this  case  Sir  William  Grant  held  that 
when  the  agreement  to  give  a  lease  is  bind- 
ing, and  such  as  ought  to  be  executed,  it 
does  not  require  foreign  aid  to  carry  the  de- 
tails into  execution. 

The  appellants  also  cite  the  case  of  Eop- 
kim  V.  Q\lman,  22  Wis.  476.  This  was  the 
case  of  a  letting,  and  not  a  sale,  but  it  seems 
favorable  to  the  position  of  the  appellees, 
rather  than  of  the  appellants.  The  lease 
stipulated  that  at  the  end  of  the  term  the 
lessor  should  have  the  value  of  the  land,  in- 
dependently of  the  improvements  placed  up- 
on it  by  the  lessee,  determined  by  the  arbi- 
trators, to  be  chosen  in  a  specified  way,  and 
that  the  lease  should  then  be  renewed  at  a 
percentage  of  the  valuation,  or  else  the  im- 
provements taken  at  a  valuation  to  be  fixed 
by  arbitrators.  It  was  held  that,  while  the 
court  would  not  compel  an  arbitration,  it 
would  restrain  the  lessor  from  proceeding  at 
law  to  dispossess  the  tenant  until  the  im- 
provements were  paid  for,  and  also  that  a 
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court  of  equity  had  power  itself  to  ascertain 
the  value  of  such  improvements,  notwith- 
standing the  provisions  of  the  lease  as  to  ar- 
bitration. It  was  there  said  (p.  481): 
"The  court,  having  acquired  jurisdiction  of 
the  cause,  should  provide  and  grant  any  re- 
lief consistent  with  the  case  made  by  the 
complaint  and  embraced  within  the  issue." 

In  Dinham  v.  Bradford,  L.  R.  5  Ch.  519, 
two  partners  made  an  agreement  containing 
a  provision  that,  on  the  determination  of  the 
partnership,  one  partner  should  purchase 
the  share  of  the  other  at  a  valuation  to  be 
made  by  two  persons,  one  appointed  by  each 
partner,  and  the  partnership  was  carried  on 
for  some  time  under  that  agreement.  Held, 
that  though  the  valuation  could  not  be  so 
made,  because  no  umpire  was  provided,  the 
court  would  carry  the  partnership  agree- 
ment into  effect  by  ascertaining  the  value  of 
the  shares.  Lord  Hatherley  said,  inter  alia 
(p.  523)  :  "This  case  is  not  like  that  of  the 
sale  of  an  estate,  the  price  of  which  is  to  be 
settled  by  arbitration,  but  is  a  case  in  which 
the  whole  scope  and  object  of  the  deed  would 
be  entirely  frustrated  if  the  court  were  to 
apply  the  well-known  doctrine  to  the  present 
state  of  circumstances.  In  cases  of  specific 
performance  the  matter  is  very  plain  and 
simple.  One  person  agrees  to  sell  his  estate 
in  a  given  way,  and  no  rights  are  changed 
by  the  circumstance  of  that  method  of  sell- 
ing the  estate  having  failed.  The  estate  re- 
mains where  it  was,  and  the  money  where  it 
was.  But  here  is  a  man  who  has  had  the 
whole  benefit  of  the  partnership  in  respect 
of  which  this  agreement  was  made,  and  now 
he  refuses  to  have  the  rest  of  the  agreement 
performed,  on  account  of  the  difficulty  which 
has  arisen.  It  is  much  more  like  the  case  of 
an  estate  sold,  and  the  timber,  on  a  part,  to 
be  taken  at  a  valuation,  the  adjusting  of 
matters  of  that  sort  forming  part  of  the  ar- 
rangement, but  being  by  no  means  the  sub- 
stance of  the  agreement;  and  in  such  cases 
the  court  has  found  no  difficulty.  If  the 
valuation  cannot  be  made  modo  et  forma, 
the  court  will  substitute  itself  for  the  arbi- 
trators. It  is  not  the  very  essence  and  sub- 
stance of  the  contract,  so  that  no  contract 
cnn  be  made  out,  except  through  the  medium 
of  the  arbitrators.  Here  the  property  has 
been  had  and  enjoyed,  and  the  only  question 
now  is.  What  is  right  and  proper  to  be  done 
with  regard  to  settling  the  price?" 

In  Diinnell  v.  Keteltas,  16  Abb.  Pr.  205, 
the  law  is  stated  as  follows  (p.  211) :  "It 
is  true,  indeed,  as  a  general  rule,  that  a 
court  of  equity  will  not  decree  specific  per- 
formance of  a  covenant  or  agreement  to  ap- 
point arbitrators  or  appraisers.  Where,  up- 
on a  contract  for  the  sale  of  property,  the 
price  is  not  fixed,  but  is  left  to  be  deter- 
mined by  certain  persons  named  in  the  con- 
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tract,  the  court  will  not  force  them  to  a  de- 
cision, and  will  not  undertake  to  perform 
the  duty  intrusted  to  them,  so  that,  if  they 
do  not  fix  the  price,  the  agreement  must  fail, 
unless  under  certain  circumstances  there 
has,  notwithstanding  the  defect,  been  an  ac- 
quiescence under  it,  or  such  a  part  perform- 
ance that  it  would  bo  inequitable  not  to  en- 
force its  execution.  In  such  a  case  the 
court  will  ascertain  what  is  the  fair  value. 
Where,  also,  the  agreement  was  to  sell  at  a 
fair  valuation,  and  no  persons  were  appoint- 
ed to  make  it,  there  being  nothing  to  pre- 
clude the  court's  interference,  a  court  of 
equity  has  taken  upon  itself  to  determine 
what  is  a  proper  price,  and  has  decreed  a 
specific  performance  accordingly.  In  fact, 
where  anv  term  of  a  contract  in  all  other  re- 
spects  complete  is  left  to  the  determination 
of  others,  and  the  same  is  not  of  the  essence 
of  it,  the  court  will  take  upon  itself  to  de- 
cide that  matter,  and  will  thereupon  decree 
a  specific  performance.  See  Jeremy,  Eq. 
Jur.  442,  443,  and  cases  there  cited." 

In  Viany  v.  FeiTan,  5  Abb.  Pr.  N.  S.  110, 
it  was  held,  under  facts  similar  to  those  of 
the  present  case,  that  a  court  of  equity  had 
power  to  compel  the  execution  of  a  renewal 
lease,  and  also  to  determine  the  rent  to  be 
paid  for  the  new  term. 

The  contention  of  the  appellants  that  the 
fixing  of  the  rental  is  of  the  essence  of  the 
contract  does  not  seem  to  be  borne  out  by 
the  authorities.  Thus,  in  Taylor's  Land- 
lord &  Tenant,  9th  ed.  §  14:  "A  stated  rent, 
however,  is  not  essential  to  the  contract,  be- 
cause, from  favor,  or  for  a  consideration 
passing  to  the  lessor  at  the  time  of  its  in- 
ception, a  lease,  beneficial  in  its  nature  to 
the  lessee,  may  be  made  without  a  reserva- 
tion of  rent."  And  several  authorities  are 
there  cited  to  sustain  the  proposition.  In 
Wearer  v.  Wood,  9  Pa.  220,  Gibson,  Ch.  J., 
held  that  an  agreement  for  a  lease  at  a  fair 
rent  is  sufficiently  certain  to  be  enforced. 
And  in  Mitchell  v.  Com.  37  Pa.  187,  in  the 
opinion  of  this  court,  delivered  by  Thomp- 
son, J.,  an  agreement  for  holding  premises 
rent  free  was  construed  to  be  a  lease.  One 
of  the  latest  cases  in  which  the  question  here 
involved  was  considered  is  that  of  Groavenor 
V.  Flint,  20  R.  I.  21,  37  Atl.  304,  where  the 
court  said:  "The  case  is  before  us  on  bill, 
answer,  replication,  and  proof.  The  case 
presents  two  questions  for  decision;  viz.: 
{ 1 )  Whether  the  court,  by  a  master  or  other- 
wise, can  appraise  the  rent  payable  to  the 
complainants,  if  the  arbitration  provided  for 
in  the  lease  has  failed;  and  (2)  whether,  as 
a  matter  of  fact,  the  arbitration  has  failed. 
In  answer  to  the  first  question,  we  think  it 
is  clear  that  the  court  has  jurisdiction  to  do, 
either  directly  or  by  its  master,  what  the 
appraisers  or  arbitrators  could  have  done 
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under  said  provision  of  the  lease,  if  it  is 
shown  that  the  arbitration  has  in  fact 
failed.  And  refusal  to  agree  to  a  third  man 
coTistitutes  such  a  failure.  Brock  v.  Dwell- 
intf  House  Ins.  Co.  102  Mich.  583,  26  L.  R. 
A.  023,  47  Am.  St.  Rep.  562,  61  N.  W.  67 ; 
yiagara  F,  Ins.  Co.  v.  Bishop,  154  111.  9,  45 
Am.  St.  Rep.  105,  39  N.  E.  1102;  Brotcn  v. 
Harper,  54  Iowa,  546,  6  N.  W.  747;  Watson 
V.  Northumberland,  11  Ves.  Jr.  153.  The 
covenant  to  appraise  the  rent  does  not  stand 
alone,  but  is  merely  a  subsidiary  part  of  the 
lease  in  question.  That  is  to  say,  the  man- 
ner of  determining  the  amount  oif  rent  to  be 
paid  is  a  matter  of  form,  rather  than  sub- 
stance. And  if  it  appears  that  this  question 
cannot  be  determined  in  the  manner  provid- 
ed for  in  the  lease,  by  reason  of  the  refusal 
of  one  party  to  the  contract  to  do  what,  in 
equity,  it  ought  to  do,  the  court  will  deter- 
mine it  upon  the  application  of  the  other." 
The  question  is  also  fully  discussed,  and  the 
authorities  bearing  upon  it  are  carefully 
considered  by  Judge  Dillon,  in  Tscheider  v. 
Biddle,  4  Dill.  58,  Fed.  Cas.  No.  14,210.  The 
reasoning  iu  Coles  v.  Peck,  96  Ind.  333,  49 
Am.  Rep.  161,  is  also  helpful  in  determining 
the  question  at  issue.  In  that  case  there 
was  a  lease  providing  for  the  erection  of  a 
building,  with  an  option  to  purchase;  the 
price  to  be  determined  by  arbitrators.  The 
court  held  that  the  plaintiff  was  entitled  to 
equitable  relief  on  a  failure  of  the  arbitra- 
tion. Many  American  and  English  cases 
are  cited  and  commented  upon.  After  re- 
ferring to  the  doctrine  laid  down  by  Milnes 
V.  Gery,  14  Ves.  Jr.  400,  that  contracts  for 
the  sale  of  land  will  not  be  specifically  en- 
forced when  the  purchase  price  is  to  be  de- 
termined by  arbitrators,  and  such  arbitra- 
tion has  failed,  the  court  says  (p.  339,  96 
Ind.,  p.  166,  49  Am.  Rep.)  :  "The  doctrine 
of  that  case  has,  however,  generally  been 
followed  by  the  courts  of  the  United  States 
only  in  a  limited  and  restricted  sense,  and 
is  mainly  applied  only  to  contracts  for  ref- 
erence in  which,  by  the  form  and  language 
of  the  stipulation,  the  mode  of  determining 
the  price  by  values  on  arbitration  is  made 
an  e?»ential  provision — in  fact,  condition — 
to  the  validity  of  the  agreement,  and  to 
cases  in  which  the  parties  can  be  easily 
placed  in  statu  quo,  or  where  an  action  for 
damages  can  be  made  to  afford  an  adequate 
reraedv." 

After  a  careful  consideration  of  all  the 
cases  bearing  upon  the  subject  which  have 
been  brought  to  our  attention,  or  which  we 
have  found,  we  are  satisfied  that  the  author- 
ities well  agree  that  equity  will  not  compel 
an  arbitration,  and  this  upon  the  very  good 
ground  that  the  courts  remain  open  to  the 
parties,  with  better  provisions  for  securing 
justice  than   are  possessed  by  arbitrators. 
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but  that  in  eases  of  renewal  leases  the 
weight  of  authority  clearly  favors  the  view 
that  the  tenant  in  such  a  case  has  a  quasi 
proprietorship,  a  right,  lacking  merely  a 
valuation;  and  that  the  grossest  inequity 
would  he  worked,  should  he  lose  his  right 
through  a  failure  upon  the  part  of  the  arbi- 
trators to  fix  a  valuation.  While,  therefore, 
a  court  of  equity  will  not  undertake  to  com- 
pel an  arbitration,  which  it  cannot  control, 
it  will  in  such  case  make  an  appraisement 
itself,  or  direct  it  to  be  done  by  its  own  offi- 
cer, and  will  thereafter  enforce  specific  per- 
formance of  the  contract  upon  the  terms  so 
found. 

Under  the  facts  of  the  present  case,  the 
<x>urt  has  complete  jurisdiction  in  equity  to 
fix  the  amount  of  the  rental  to  be  paid  by 
tlie  lessees  during  the  extension  of  five  years 
from  April  1^  1903,  and  to  enforce  specific 
performance  of  the  agreement  providing  for 
fiueh  extension. 

The  assignments  of  error  are  overruled, 
and  this  appeal  is  dismissed,  at  the  cost 
of  the  appellants.  The  decree  of  the  court 
below  is  affirmed,  and  it  is  ordered  that  the 
record  be  remitted  for  further  proceedings 
in  accordance  with  this  opinion. 


John  Henry  RADEY 

V, 

James  McCURDT  et  al.,  Appts. 

(209  Pa.  806.) 

^he  Jnaertlon  In  a  renevral  leaae  of  m 
claiiae  grlTinip  the  tenant  the  rigrht  to 
remo-re  trade  llxtarea  is  not  necessary 
to  enable  him  to  remjove,  before  the  termi- 
nation of  the  extended  period,  fixtures  which 
he  might  have  removed  before  the  expiration 
of  the  original  term. 

(May  28,   1904.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Court  of  Common  Pleas,  No.  1, 
for  Philadelphia  County  in  favor  of  plaintiff 
in  a  suit  to  enjoin  the  removal  of  fixtures 
from  plaintiff's  property.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Daniel  C.  DonosHne  and  M. 
Hampton  Todd,  for  appellants: 

The  right  of  a  tenant  to  remove  trade  fix- 
tures continues  as  long  as  the  tenant  is  in 
possession  as  a  tenant. 

Hill  V.  Sewald,  53  Pa.  271,  91  Am.  Dec. 
209;  Hey  v.  Bruner,  61  Pa.  87;  Davis  v. 
Moss,  38  Pa.  346;  Sdtzinger  v.  Marsden,  2 


Pennyp.  463;  Watts  v.  Lehman,  107  Pa. 
lOG;  Charlotte  Furnace  Co.  v.  Stouffer,  127 
Pa.  336,  17  Atl.  994;  Wick  v.  Bredin,  189 
Pa.  83,  42  Atl.  17;  Penton  v.  Robart,  2  East, 
88 :  Weeton  v.  Woodcock,  7  Mees.  &  W.  14. 

Jn  the  absence  of  an  express  agreement 
title  to  fixtures  in  Pennsylvania,  as  between 
landlord  and  tenant,  depends  upon  the  ten- 
ant's intention  when  the  fixtures  were 
placed  upon  the  property;  and  there  is  no 
presumption  that  a  tenant  who  annexes 
trade  fixtures  to  the  freehold  intends  to 
make  a  gift  of  them  to  the  landlord  for 
the  benefit  of  the  property. 

nUl  V.  SeuxUd,  53  Pa.  271,  91  Am.  Dec. 
209;  Watts  v.  Lehman,  107  Pa.  106;  Darrah 
v.  Baird,  101  Pa.  265;  Townsend  v.  Under- 
hill,  6  Pa.  Co.  Ct.  644;  Charlotte  Furnace 
Co.  V.  Stouffer,  127  Pa.  336,  17  Atl.  994; 
Davis  V.  Moss,  38  Pa.  346;  Kerr  v.  Kings- 
bury, 39  Mich.  150,  33  Am.  Rep.  362 ;  Penton 
V.  Robart,  2  East,  88. 

The  insertion  of  a  clause  permitting  the 
removal  of  the  fixtures  was  not  necessary  to 
preserve  that  right. 

Heitzinger  v.  Marsden,  2  Pennyp.  463; 
Seegcr  v.  Pettit,  77  Pa.  437,  18  Am.  Rep. 
452;  East  Sugar-Loaf  Coal  Co.  v.  Wilbur,  5 
Pa.  Dist.  R.  202;  Darrah  v.  Bdird,  101  Pa. 
365;  Shellar  v.  Shivers,  171  Pa.  569,  33  Atl. 
95. 

If  the  second  lease  is  not  to  begin  imtil 
the  first  lease  ends,  the  taking  of  the  second 
lease  is  no  surrender  of  the  first  lease. 

2  Co.  liitt.  pp.  554,  555n;  Roe  ex  dem. 
Bcrkely  v.  York,  6  East,  86. 

Trade  fixtures  are  personal  property, 
even  though  physically  annexed  to  the 
property. 

Voorhis  v.  FreemMn,  2  Watts  &  S.  116,  37 
Am.  Dec.  490;  Pyle  v.  Pennock,  2  Watts  k 
S.  390,  37  Am.  Dec.  517 ;  Hill  v.  Sewald,  63 
Pa.  271,  91  Am.  Dec.  209. 

Trade  fixtures  in  Pennsylvania  are  per- 
sonal property  belonging  to  the  tenant  as 
long  as  the  latter  is  in  possession. 

Lemar  v.  Miles,  4  Watts,  330;  Whitf^s 
Appeal,  10  Pa.  252;  Seitzinger  v.  Marsden, 
2  Pennyp.  463;  Church  v.  Griffith,  9  Pa.  117, 
49  Am.  Dec.  548;  Wick  v.  Bredin,  189  Pa. 
83,  42  Atl.  17. 

The  preponderance  of  authority  in  the 
late  decisions  outside  of  this  state  supports 
the  appellant's  contention. 

Kerr  v.  Kingsbury,  39  Mich.  150,  33  Am. 
Rep.  362;  Bernheimer  v.  Adams,  70  App. 
Div.  114,  75  N.  Y.  Supp.  93;  Smusch  v. 
Kohn,  22  Misc.  344,  49  N.  Y.  Supp.   176; 


Note. — ^As  to  right  of  tenant  to  remove  fix- 
tares  on  leased  premises,  see  also,  in  this  series, 
Collamore  v.  Oillls,  5  L.  R.  A.  150,  and  note; 
Friedlander  v.  Hewitt,  9  L.  R.  A.  700,  and 
note;  Sanitary  District  v.  Cook,  39  L.  B.  A.  369 ; 
Bass  V.  Metropolitan  West  Side  Elev.  R.  Co.  39 
67  L.  R.  A. 


L.  R.  A.  711 ;  and  Baker  v.  McClurg,  59  L.  R. 
A.  131. 

As  to  what  are  fixtures  as  between  landlord 
and  tenant,  see  note  to  Overman  v.  Sasser,  10 
L.  R.  A.  723 ;  also  Wright  v.  DuBignon,  57  L. 
R.  A.  869. 
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McCarthy  v.  Trumacher,  108  Iowa,  284,  78 
N.  W.  1J04;  Second  Nat.  Bank  v.  0.  E,  Mer- 
rill Co.  69  Wis.  501,  34  N.  W.  614;  Ross 
V.  Campbell,  9  Colo.  App.  38,  47  Pac.  465; 
Lewis  V.  Ocean  Nav.  d  Pier  Co.  125  N.  Y. 
341,  26  N.  E.  301. 

Mr,  William  MaoLean,  Jr.,  for  ap- 
pellee : 

A  fixture  is  an  article  which  was  a  chattel, 
but  which,  by  being  physically  annexed  or 
ainxed  to  the  realty  by  someone  having  an 
interest  in  the  soil,  becomes  a  part  and  par- 
cel of  it. 

Darrah  v.  Baird,  101  Pa.  265;  Lemar  v. 
Miles,  4  Watts,  330;  Wick  v.  Bredin,  189 
Pa.  83,  42  Atl.  17. 

A  tenant  must  assert  his  privilege  to  re- 
move fixtures  attached  by  him  during  the 
term.  If  he  does  not  they  remain  insepara- 
ble by  the  tenant  from  the  freehold,  and  he 
can  neither  remove  them  nor  recover  them 
as  personal  chattels  by  an  action  of  trover. 

Overton  v.  Williston,  31  Pa.  155;  Davis 
v.  Moss,  38  Pa.  346;  Darrah  v.  Baird,  101 
Pa.  265;  Carver  v.  Cough,  163  Pa.  225,  25 
Atl.  1124. 

-  Where  a  tenant  sells  his  fixtures  to  an 
incoming  tenant,  he  should  obtain  his  land- 
lord's consent. 

Williams,  Pa.  Law  of  Land.  &  T.  153; 
Chitty,  Contr.  p.  504;  Thropp*s  Appeal,  70 
Pa.  395. 

The  tenant  does  not  lose  his  right  to  his 
personal  property  left  upon  the  premises. 

Sat  tier  v.  Opperman,  14  Pa.  Super.  Ct.  32. 

The  reason  why  he  loses  title  to  the  fix- 
tures is  the  impossibility  of  the  interest  of 
the  tenant  in  any  part  of  the  freehold  out- 
lasting the  period  of  his  contract. 

Overton  v.  Williston,  31  Pa.  155. 

When  the  term  is  ended  the  tenant  is 
presumed  to  have  abandoned,  not  the  fix- 
tures, but  his  right  to  remove  them.  This 
is  an  irrebuttable  presumption  of  law,  and 
it  may  be  quite  apart  from  the  real  inten- 
tion. 

Davis  V.  Moss,  38  Pa.  346;  Deehle  v. 
M'Mullen,  8  Ir.  G.  L.  Rep.  355;  Barff  v. 
Prohyn,  11  Times  L.  R.  467. 

A  tenant  having  the  right  to  remove  fix- 
tures loses  that  right  upon  entering  into  a 
new  agreement  with  his  landlord  for  the 
future  possession  of  the  premises,  unless  the 
right  is  reserved  at  the  time. 

Taylor,  Land.  &  T.  ff  176;  Fitzherhert  v. 
Shaw,  1  H.  Bl.  268;  Thresher  v.  East  Lon- 
don Watericorks  Co.  2  Bam.  &  C.  608 ;  Heap 
V.  Barton,  12  C.  B.  274;  Sharp  v.  Milligan, 
23  Beav.  419;  Merritt  v.  Judd,  14  Cal.  59; 
Jungerman  v.  Bovee,  19  Cal.  354;  Ahell  v. 
Williams,  3  Daly,  17 ;  Loughran  v.  Ross,  45 
N.  Y.  792,  6  Am.  Rep.  173 ;  Cook  v.  Bcheid, 
6  Ohio  Dec.  Reprint,  493;  Carlin  v.  Ritter, 
68  Md.  478,  6  Am.  St.  Rep.  467,  13  Atl. 
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370,  16  Atl.  301 ;  Scott  v.  Haverstraw  Cloy 
d  Brick  Co.  135  N.  Y.  141,  31  N.  £.  1102; 
Williams  v.  Lane,  62  Mo.  App.  66;  Talbot 
V.  Cruger,  151  N.  Y.  117,  45  N.  E.  364; 
Sanitary  District  v.  Cook,  160  111.  186,  3i> 
L.  R.  A.  369,  61  Am.  St.  Rep.  161,  48  N.  E. 
461;  Gauggel  v.  Ainley,  83  111.  App.  582  > 
Stephens  v.  Ely,  162  N.  Y.  79,  56  N.  E.  499; 
Van  Vleck  v.  White,  66  App.  Div.  14,  72 
N.  Y.  Supp.  1026;  Smyth  v.  Stoddard,  10& 
111.  App.  510;  Champ  Spring  Co.  v.  Roth 
Tool  Co.  103  Mo.  App.  103,  77  S.  W.  344; 
Nieland  v.  Mahnken,  89  App.  Div.  463,  85 
N.  Y.  Supp.  809.  See  also  Lee  v.  Risdon,  7 
Taunt.  188;  Van  Ness  v.  Pacard,  2  Pet 
137,  7  L.  ed.  374;  Shepard  v.  Spauldmg,  4 
Met.  416;  Devin  y^  Dougherty,  27  How.  Pr» 
455;  Eten  v.  Luyster,  60  N.  Y.  262;  Em 
parte  Hemenway,  2  Low.  Dec.  496,  Fed.  Cas. 
No.  6,346;  Hedderioh  v.  Smith,  103  Ind. 
203,  53  Am.  Rep.  509,  2  N.  E.  316;  Mark9 
V.  Ryan,  63  Cal.  107;  Maodonough  v.  Star- 
bird,  105  Cal.  15,  38  Pac.  510;  Wright  v, 
Maodonnell,  88  Tex.  140,  30  S.  W.  907; 
George  Bauemschmidt  Brewing  Co.  v.  Mo- 
Colgan,  89  Md.  136,  42  Atl.  907 ;  Bakw  v. 
McClurg,  198  111.  28,  69  L.  R.  A.  131,  92  Am. 
St.  Rep.  261,  64  N.  E.  701;  Young  v.  Con^ 
soUdated  Implement  Co.  23  Utah,  686,  65 
Pac.  720;  O'Brien  v.  Mueller,  96  Md.  134, 
53  Atl.  663;  Spencer  v.  Commercial  Co.  30 
Wash.  520,  71  Pac.  53. 

The  obligation  upon  a  tenant  to  reserve 
his  right  to  removal  in  a  new  agreement  is 
authoritatively  stated  in  all  the  approved 
text-books. 

Gibbons,  Fixtures,  Phila.  reprint  of  Lon- 
don ed.  1836,  p.  42;  Ewell,  Fixtures,  p.  114; 
Amos  &  F.  Fixtures,  3d  ed.  1883,  p.  100; 
Taylor,  Land.  &  T.  If  552;  6  Lawson,  Rights, 
Rem.  ii  Pr.  If  2899;  Tiedeman,  Real  Prop. 
2d  ed.  II  7 ;  Jones,  Real  Prop,  tl  1768 ;  Boone, 
Real  Prop,  ff  9f;  Foa,  Land.  &  T.  3d  ed. 
p.  645;  Woodfall,  Land.  &  T.  17th  ed.  p.  712; 
Tiieobald,  Law  of  Land,  p.  26;  Washb.  Real 
Prop.  6th  ed.  If  38;  1  Parsons,  Contr.  •Sll, 
note  2;  Williams,  Land.  &  T.  p.  49;  JadE- 
son  &  G.  Land.  &  T.  p.  54;  Guillou,.  Land. 
&  T.  p.  23. 

Brown,  J.,  delivered  the  opinion  of  the 
court : 

This  was  a  bill  by  a  landlord  to  restrain 
his  tenants  from  removing  trade  fixtures 
from  the  demised  premises.  A  preliminary 
injunction  was  awarded,  but  subsequently 
dissolved.  Before  final  hearing  all  the  ar- 
ticles were  removed  by  the  tenants,  and  the 
court's  decree  was  that  they  pay  their  land- 
lord $5,400,  the  value  of  the  articles  re- 
moved, together  with  the  costs  of  suit. 

On  September  17,  1892,  the  appellee  leased 
tlie  premises  described  in  the  bill  to  John 
C.  McCurdy  and  James  McCurdy,  trading  as 
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McCurdy  Brothers,  for  the  term  of  ten 
years  from  October  1,  1892.  The  court  found 
that  the  articles  enumerated  in  the  bill  were 
trade  fixtures,  and  belonged  to  the  lessees 
under  the  lease  of  September  17,  1892.  The 
legal  conclusion  of  the  learned  judge  that 
the  tenants  had  the  right  to  remove  them 
during  the  term  of  their  lease  was,  there- 
fore, manifestly  correct,  and  under  the  facts 
found  the  landlord  could  have  raised  no 
question  if  they  had  been  removed  at  any 
time  prior  to  October  1,  1902.  Before  the 
expiration  of  the  lease,  the  tenants,  as  re- 
quired by  it,  gave  three  months'  notice  to 
the  landlord  of  their  intention  to  terminate 
it.  In  1899  John  G.  McCurdy,  as  found  by 
the  court  below,  "sold  his  interest  in  the 
stock  of  goods,  wares,  and  merchandise,  to- 
gether with  the  machinery  and  fixtures,  con- 
tained in  the  building  at  the  northwest  cor- 
ner of  Front  street  and  Susquehanna  avenue, 
to  James  McCurdy."  On  July  11,  1902,  a 
new  lease  was  executed  by  the  appellee  to 
the  said  James  McCurdy  and  Samuel  Mc- 
Curdy, another  brother,  trading  under  the 
same  firm  name  of  McCurdy  Brothers,  and 
James  and  Samuel  became  the  lessees  under 
the  agreement  of  that  date,  which  defines 
the  lease  to  be  an  ''extended  and  renewed" 
lease  of  September  17,  1892,  at  a  reduced 
rental.  The  appellants  removed  all  the  fix- 
tures before  October  1,  1903,  the  date  of  the 
expiration  of  the  extended  and  renewed 
lease. 

Under  the  foregoing  facts  the  court  below 
made  the  decree  mentioned  for  the  reason 
that,  even  if  the  lease  of  July  11,  1902,  is  to 
be  treated  as  a  renewal  of  the  lease  of  1892 
between  the  same  parties,  the  appellants 
had  no  right  to  remove  the  fixtures  after  the 
expiration  of  the  first  lease,  in'  the  absence 
of  a  clause  in  the  second  one  reserving  the 
right  to  do  so  at  its  expiration.  Though  the 
lessees  under  the  first  lease  had  an  unques- 
tioned right  to  remove  the  fixtures  at  any 
time  before  October  1,  1902,  and,  if  they  had 
done  so,  could  immediately  after  that  date 
have  reinstalled  them  in  the  premises  with 
the  same  unquestioned  right  to  remove  them 
at  any  time  before  October  1,  1903,  the  view 
of  the  learned  court  below  is  that  they  be- 
came the  property  of  the  landlord,  because 
they  were  not  removed  and  reinstalled;  and 
there  is  no  clause  in  the  "extended  and  re- 
newed" lease  reserving  the  right  of  the  ten- 
ants to  remove  them  before  it  expired. 
Though  this  has  been  declared  to  be  the  law 
by  some  courts,  and  the  learned  judge  had 
authority  outside  of  this  state  to  sustain 
him,  we  cannot  subscribe  to  such  a  doctrine 
as  being  either  in  harmony  with  reason  or 
consistent  with  fair  dealing  between  man 
and  man.  When  a  tenant  attaches  to  the 
land  fixtures  necessary  for  him  in  the  oon- 
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duct  of  his  business,  the  presumption  is  that 
at  the  expiration  of  his  lease  he  will  re- 
move them;  and  it  is  his  right  to  do  so. 
They  are  not  put  in  for  the  benefit  of  the* 
landlord;  and  until  the  tenant,  after  hia 
term  expires,  leaves  them  on  the  premises  ia 
which  he  no  longer  has  any  interest,  no  in- 
tention can  be  imputed  to  him  to  abandon 
them  to  his  lessor.  Hill  v.  Sevoald,  63  Pa. 
271,  01  Am.  Dec.  209;  Watts  v.  Lehman,  107 
Pa.  106.  There  is  a  distinct  finding  that 
McCurdy  Brothers,  the  lessees  under  th& 
lease  of  1892,  never  intended  to  abandon 
their  trade  fixtures.  One  of  the  brothers, 
owning  and  having  them  in  his  possession, 
on  July  11,  1902,  entered  with  another 
brother  into  the  ''extended  and  renewed" 
lease.  The  possession  of  the  premises  and 
the  fixtures  remained  unbroken  from  1892' 
to  1903  in  at  least  one  of  the  present  ap- 
pellants ;  and  yet,  because  he  did  not,  on  the 
la^t  day  of  September,  1902,  remove  them, 
and  put  them  back  on  the  following  day, 
when  the  "extended  and  renewed"  lease  be- 
gan, and  the  lessees  under  it  failed  to  for- 
mally reserve  the  right  to  remove  them  at 
the  expiration  of  the  "extended  and  re- 
newed" term,  an  intention  is  to  be  imputed 
of  an  abandonment  of  them  to  the  landlord. 
Abandonment  to  him  being  a  question  of  in- 
tention, it  cannot  be  that  imder  the  undis- 
puted facts  in  this  case  the  appellants  ever 
intended  to  or  did  abandon  their  trade  fix- 
tures. To  have  removed  them  one  day  and 
put  them  back  the  next  would  have  been  a 
vain  and  useless  thing,  which  the  law  re- 
quires of  no  one;  and  it  offends  reason  to* 
say  that  the  landlord  had  a  right  to  regard 
his  tenants'  property  as  abandoned  to  him 
because  one  of  them,  who  was  to  continue 
as  such  for  another  year,  needing  the  same 
fixtures  in  his  unchanged  business  into* 
which  he  had  taken  another  person,  had  not, 
when  the  lease  was  extended  and  renewed, 
inserted  a  clause  giving  the  tenants  the 
right  to  remove  the  fixtures  at  the  end  of 
the  extended  term. 

It  will  profit  nothing  to  review  the  very 
many  cases  brought  to  our  attention  by  the 
leam%d  counsel  for  the  appellee  to  support 
the  decree  of  the  court  below.  It  is  sufficient 
to  say  that  none  of  our  own  do  so.  They 
are  rather  in  accord  with  the  view  which 
we  entertain  that  the  plaintiff's  bill  should 
have  been  dismissed.  "That  a  tenant  who- 
erects  fixtures  for  the  benefit  of  his  trade  or 
business  may  remove  them  from  the  demised 
premises  is  an  established  doctrine  of  the 
law,  but  with  this  qualification, — ^that  the 
removal  be  made  during  the  term.  After 
the  term  they  become  inseparable  from  the 
freehold,  and  can  neither  be  removed  by  the 
tenant  nor  recovered  by  him  as  personal 
chattels  by  an  action  of  trover,  or  for  gooda 
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flold  and  delivered.  White  v.  Amdt,  1 
Whart.  01,  and  the  cases  cited  in  the  argu- 
ment. If  a  tenant  remain  in  possession 
after  the  expiration  of  his  term,  and  per- 
form all  the  conditions  of  the  lease,  it 
amounts  to  a  renewal  of  the  lease  from  year 
to  year,  and  I  take  it  he  would  be  entitled 
to  remove  fixtures  during  the  year."  Davis 
V.  Moss,  38  Pa.  346.  "It  is  a  well-settled 
rule  of  law,  that  a  tenant  for  years  who 
erects  fixtures  for  the  benefit  of  his  trade 
or  business,  may,  at  any  time  during  the 
term,  remove  them  from  the  demised  prem- 
ises ;  but  cannot  after  the  expiration  thereof, 
unless  he  remain  in  possession  and  hold 
over,  so  as  to  create  an  implied  renewal  of 
the  lease."  Darrah  v.  Baird,  101  Pa.  265. 
In  the  late  case  of  Donnelly  -v.  Frick  d  L. 
Co.  207  Pa.  507,  57  Atl.  60,  we  said:  "The 
presumption  of  the  law,  being  in  favor  of 
trade,  is  that  a  tenant  does  not  intend  to 
make  his  trade  fixtures  part  of  the  realty 
for  the  permanent  benefit  of  his  landlord, 
but  will  remove  them  before  the  end  of  his 
term;  and  it  is  only  when  he  leaves  without 
removing  them  during  the  term  that  an  in- 
tention of  making  a  gift  of  them  to  the 
landlord  is  to  be  imputed  to  him.  Hill  v. 
Sewald,  53  Pa.  271,  91  Am.  Dec.  209;  WatU 
T.  Lehman,  107  Pa.  106.  If,  during  the 
term,  no  intention  can  be  imputed  to  the 
tenant  to  make  a  gift  to  his  landlord  of 
fixtures,  which  he  had  attached  to  the  land 
for  the  use  of  his  business,  and  he  has  a 
right  to  remove  them  during  the  tenancy, 
the  same  rule  ought  to  and  does  apply  when 
'by  permission  of  the  landlord,  even  without 
a  formal  renewal  or  extension  of  the  lease, 
lie  continues  to  remain  on  the  premises  for 
a  definite  or  indefinite  term.  During  such 
period  in  the  absence  of  any  agreement  to 
the  cotitrary,  his  intention  as  to  his  fixtures 
remains  imcbanged,  and  his  right  to  remove 
them  is  unaffected  by  his  holding  over." 
Of  great  weight  is  the  following  from  the 
learned  Judge  Oooley  in  Kerr  v.  Kingsbury, 
39  Mich.  150,  33  Am.  Rep.  362:  "The  right 
of  a  tenant  to  remove  the  erections  made 
by  him  in  furtherance  of  the    purpose    for 


which  the  premises  were  leased  is  conceded. 
The  principle  which  permits  it  is  <xie  of 
public  policy,  and  has  its  foundation  in  the 
interest  which  society  has  that  every  person 
shall  be  encouraged  to  make  the  most  bene- 
ficial use  of  his  property  the  circumstances 
will  admit  of.  On  t^e  other  hand,  the  re- 
quirement that  the  tenant  shall  remove  dur- 
ing his  term  whatever  he  proposes  to  claim 
a  right  to  remove  at  all  is  based  upon  a 
corresponding  rule  of  public  policy  for  the 
protection  of  the  landlord,  and  which  is  that 
the  tenant  shall  not  be  suffered,  after  he  has 
surrendered  the  premises,  to  enter  upon  the 
possession  of  the  landlord  or  of  a  succeeding 
tenant  to  remove  fixtures  which  he  might 
and  ought  to  have  taken  away  before.  A 
regard  for  the  succeeding  interests  is  the 
only  substantial  reason  for  the  rule  which 
requires  the  tenant  to  remove  his  fixtures 
during  the  term.  Indeed,  the  law  does  not 
in  strictness  require  of  him  that  he  shall 
remove  them  during  the  term,  but  only  be- 
fore he  surrenders  possession,  and  during 
the  time  that  he  has  a  right  to  regard  him- 
self as  occupying  in  the  character  of  tenant. 
Pcnton  v.  Rohart,  2  East,  88 ;  Weeton  v. 
Woodcock,  7  Mees.  &  W.  14.  But  why  the 
right  should  be  lost  when  the  tenant,  in- 
stead of  surrendering  possession,  takes  a 
renewal  of  his  lease  is  not  very  apparent. 
There  is  certainly  no  reason  of  public  policy 
to  sustain  such  a  doctrine.  On  the  contrary, 
the  reasons  which  saved  to  the  tenant  his 
right  to  the  fixtures  in  the  first  place  are 
equally  influential  to  save  to  him  on  a  re- 
newal what  was  unquestionably  his  before. 
What  could  possibly  be  more  absurd  than  a 
rule  of  law  which  should,  in  effect,  say  to 
the  tenant  who  is  about  to  obtain  a  renewal : 
*If  you  will  be  at  the  expense  and  trouble 
and  incur  the  loss  of  removing  your  erec- 
tions during  the  term,  and  of  afterwards 
hringins:  them  back  again,  they  shall  be 
yours;  otherwise,  you  will  be  deemed  to 
abandon  them  to  your  landlord.' " 

The  decree  of  the  court  heUyw  is  reversed, 
and  plaintiff's  bill  dismissed,  at  his  costs, 
which  include  those  on  this  appeal. 


MISSOURI  SUPREME  COURT. 


Frederick  W.  CLEMENS,  Respt., 

V. 

•CONNECTICUT   MUTUAL  LIFE  INSUR- 
ANCE COMPANY  et  al.y  Appts. 

( Mo ) 

Injanction  ifvlll  not  He,  under  a  conatl- 


tntlonnl  provision  reqvlrlnip  compen- 
natlon  In  caae  property  !•  dan&ased 
for  public  n»e,  to  stay  the  improvement 
of  a  public  street,  according  to  a  grade  law- 
fully adopted  by  the  municipal  corporation, 
until  the  damages  are  paid  to  the  complain* 
Ing  property  owner,  whether  the  property 
abuts  upon  the  street  or  not.  where  none  of 


NoTR. — For  other  cases  in  this  series  as  to 
injunction   against   change  of   grade   of  street 
-without  making  compensation   for  damages  to 
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abutting  owners,  see  Vanderlip  y.  Grand  Rapids, 
.3  L.  R.  A.  247 ;  Selden  y.  Jacksonville,  14  L.  R. 
A.  370 ;  and  Brown  v.  Seattle.  18  L.  R.  A.  161. 


1904. 


Clemens  v.  Connecticut  Mut.  L.  lire.  Co. 
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it  is  taken,  bnt  It  is  merely  subjected  to  conse- 
quential injuries ;  his  sole  remedy  being  at 
law  to  recover  the  damages,  after  the  im- 
provement Is  completed  and  they  can  be  as- 
certained. 

(.Tuly  16,  1904.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  the  City  of  St. 
liouis  in  favor  of  plaintiff  in  a  suit  to  en- 
join the  changing  of  the  grade  of  a  certain 
«treet.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs  MoKeiehan  A  Watta  and 
Shepard  Barclay,  for  appellants: 

Injunction  would  not  be  available,  even 
if  thf  suit  had  been  properly  brought. 

Plaintiff  is  not  an  abutting  owner  upon 
Arkansas  avenue,  the  street  where  the 
•change  of  grade  is  charged  to  have  occurred. 

Cummings  v.  Huse  d  L.  Ice  &  Transp.  Co. 
156  Mo.  28,  56  S.  W.  282;  Olasgow  v.  St. 
Louis,  107  Mo.  198,  17  S.  W.  743;  Knapp,  8. 
4s  Co.  Co.  V.  8t.  Louis,  156  Mo.  343,  56  S.  W. 
1102. 

The  evidence  does  not  prove  that,  by  any 
.alleged  change  of  grade  anywhere,  any  dam- 
iige  will  be  caused  to  plaintiff's  property  by 
4liminishing  its  value  in  any  particular. 
Such  proof  is  essential  to  a  recovery  of  dam- 
ages for  change  of  grade,  and,  for  stronger 
reason,  it  is  essential  to  any  injunction  such 
AS  was  decreed  in  this  case. 

Schuster  v.  Myers,  148  Mo.  422,  50  S.  W. 
103;  Cole  v.  St.  Louis,  132  Mo.  633,  34  S. 
W.  469;  Van  De  Vere  v.  Kansas  Ciiy,  l07 
Mo.  83,  28  Am.  St.  Rep.  396,  17  S.  W.  695; 
Christian  v.  St.  Louis,  127  Mo.  109,  29  S. 
W.  996;  Cummings  v.  Uuse  d  L.  Ice  d 
rransp.  Co.  156  Mo.  28,  56  S.  W.  282. 

As  the  petition  now  stands,  plaintiff  has  a 
plain,  adeqiiate,  and  complete  remedy  at 
law,  and  hence  it  states  no  cause  of  action 
ior  an  injunction. 

Christian  v.  St.  Louis,  127  Mo.  109,  29  S. 
W.  996;  St.  Louis  d  S.  F.  R.  Co.  v.  Lowder, 
138  Mo.  533,  60  Am.  St.  Rep.  565,  39  S.  W. 
799;  Bomschein  v.  Finck,  13  Mo.  App. 
120;  Si.  Louis,  I.  M.  d  S.  R.  Co.  v.  Rey- 
nolds, 89  Mo.  146,  1  S.  W.  208 ;  Missouri,  K. 
4:  E.  R.  Co.  v.  Hoereth,  144  Mo.  136,  45  S. 
W.  1085. 

It  appears,  on  the  face  of  his  pleading, 
that  plaintiff  is  not  an  abutting  owner; 
and  hence  injunction  is  not  available  to 
him. 

Knapp,  S.  d  Co.  Co.  v.  St.  Louis,  153  Mo. 
560,  55  S.  W.  104;  Christian  v.  St.  Louis, 
127  Mo.  109,  29  S.  W.  998;  Bailey  v.  Cul- 
ver, 84  Mo.  531. 

The  slight  elevation  of  the  street  at  the 
outlet  of  said  alley  would  not  impair  any 
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right  of  ingress  to,  or  egress  from,  the  plain- 
tiff's property. 

Cole  V.  St.  Louis,  132  Mo.  633,  34  S.  W. 
469;  Bailey  v.  Culver,  12  Mo.  App.  175, 
Affirmed  in  84  Mo.  531 ;  Rude  v.  St.  Louis, 
93  Mo.  408,  6  S.  W.  257;  Christian  v.  St. 
Louis,  127  Mo.  115,  29  S.  W.  996;  Schuster 
V.  Myers,  148  Mo.  429,  50  S.  W.  103; 
Knapp,  S.  d  Co.  Co.  v.  St.  Louis,  153  Mo. 
573,  55  S.  W.  104;  Gates  v.  Kansas  City 
Bridge  d  Terminal  R.  Co.  Ill  Mo.  28,  19  S. 
W.  957;  Fairchild  v.  St.  Louis,  97  Mo.  85, 
11  S.  W.  60. 

Messrs.  Rasaieitr  A  Buder,  for  respond- 
ent: 

The  fact  that  plaintiff  is  not  an  "abutting 
owner"  is  not  a  bar  to  an  injunction  against 
the  defendants.  It  is  oniv  necessarv  to  show 
that  the  property  itself,  or  some  right  or 
easement  connected  therewith,  is  directly  af- 
fected, and  that  it  is  'specially  damaged. 

Van  De  Vere  v.  Kansas  City,  107  Mo.  83, 
28  Am.  St.  Rep.  396,  17  S.  W.  695 ;  Rude  v. 
St.  Louis,  93  Mo.  408,  6  S.  W.  257;  Glaess- 
tier  V.  Anheuser-Busch  Brewing  Asso.  100 
Mo.  508,  13  S.  W.  707;  3  Sedgw.  Damages, 
8th  ed.  p.  303,  §  1093. 

When  a  person  suffers  some  special  dam- 
age over  and  above  the  community  in  gen- 
eral, he  may  have  his  action  therefor,  even 
though  others  may  have  like  actions. 

Schoen  v.  Kansas  City,  65  Mo.  App.  134. 

The  proper  remedy  is  an  injunction,  until 
the  damage  to  plaintiff's  proprietary  rights 
is  ascertained  and  paid. 

Schopp  V.  St.  Louis,  117  Mo.  131,  20  L. 
R.  A.  783,  22  S.  W.  898;  Olaessner  v.  An- 
heuser-Busch Breicing  Asso.  100  Mo.  508, 
13  S.  W.  707;  Gates  v.  Kansas  City  Bridge 
d  Terminal  R.  Co.  Ill  Mo.  28,  19  S.  W. 
957;  Carpenter  v.  Grisham,  59  Mo.  247; 
McPike  v.  West,  71  Mo.  199;  Van  De  Vere 
v.  Kansas  City,  107  Mo.  83,  28  Am.  St.  Rep. 
396,  17  S.  W.  695. 

Gantt,  P.  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  decree  of  the 
circuit  court  of  the  city  of  St.  Louis  per- 
petually enjoining  the  defendants  from 
changing  the  grade  of  Arkansas  avenue,  in 
said  city,  between  the  north  line  of  Chero- 
kee street  and  the  south  line  of  McKean 
avenue,  and  from  changing  the  grade  of  the 
alley  running  from  Gravois  road  or  avenue 
to  Arkansas  avenue,  through  city  block  1492 
of  the  city  of  St.  Louis.  The  suit  was  com- 
menced June  20,  1899,  and  a  preliminary  in- 
junction was  granted  June  26,  1899. 

The  petition  states  that  the  plaintiff  is  the 
owner  of  lots  8,  9,  and  10  in  block  1492,  hav- 
ing an  aggregate  front  of  116  feet  and  1 
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inch  on  the  north  line  of  Cherokee  street, 
by  a  depth  northwardly  of  127  feet  8% 
inches,  in  a  line  parallel  with  the  east  line 
of  Arkansas  avenue,  to  an  alley  15  feet 
wide,  and  that  the  Connecticut  Mutual  Life 
Insurance  Company  is  the  owner  of  lot  No. 
7  in  said  block,  a  strip  of  ground  70  feet 
wide  on  the  north  line  of  Cherokee  street, 
and  running  northwardly  of  that  width  127 
feet  8%  inches  to  the  said  alley,  and  the 
said  defendant  also  is  the  owner  of  the  re- 
mainder of  said  block  1492,  which  said 
block  bounds  on  the  east  line  of  Arkansas 
avenue  between  Cherokee  street  and  Mc- 
Kean  avenue,  and  also  owns  block  1404, 
which  bounds  on  the  west  line  of  Arkansas 
avenue,  between  said  two  streets;  that  the 
city  of  St.  Louis  established  a  grade  for  the 
said  Cherokee  street  and  Arkansas  avenue 
at  their  intersection,  and  at  the  places 
where  they  adjoin  the  said  city  blocks,  and, 
with  the  knowledge  of  said  grade,  the  plain- 
tiff purchased  and  improved  his  said  prop- 
erty, adjusting  his  buildings  to  said  grade; 
that  the  defendant  and  its  agent,  without 
legal  authority  and  against  the  protest  of 
plaintiff,  are  now  engaged  in  making  and 
constructing  the  said  Arkansas  avenue  be- 
tween said  Cherokee  street  and  McKean 
avenue,  and,  in  so  doing,  are  changing  the 
grade  of  said  Arkansas  avenue  from  Chero- 
kee street  to  McKean  avenue,  and  of  the 
said  Cherokee  street  at  the  point  of  its  in- 
tersection with  Arkansas  avenue,  by  raising 
the  same  2.6  feet,  "and  by  raising  the  same 
at  said  alley  at  the  point  of  its  inter- 
section with  said  Arkansas  avenue  4  ^/\oo 
feet,  thereby  interfering  with  the  free  in- 
gress and  egress  to  and  from  plaintiff's  said 
property  over  and  along  said  alley  from  and 
into  said  Arkansas  avenue ;  that,  by  so  mak- 
ing said  grade  as  they  are  about  to  do,  the 
property  of  plaintiff  will  be  placed  in  a  de- 
pression below  the  grade  of  neighboring 
streets,  and  subject  to  overflows  to  the  ir- 
reparable damage  of  plaintiff." 

The  answer  is  as  follows: 

*'  ( 1 )  The  defendants,  by  their  counsel,  for 
answer  to  the  plaintiff's  petition  herein,  ad- 
mit the  defendants  are  corporations  as  al- 
leged. Whether  or  not  plaintiff  is  the  owner 
of  the  tracts  of  land,  or  any  of  them,  men- 
tioned in  said  petition,  said  defendants  have 
no  knowledge  or  information  sufficient  to 
form  a  belief,  and  therefore  require  proof. 
Whether  plaintiff  purchased,  improved,  or 
maintained  his  said  property  with  knowledge 
of  the  grade  of  the  adjacent  streets,  these 
defendants  have  no  knowledge  or  informa- 
tion sufficient  to  form  a  belief,  and  there- 
fore require  strict  proof.  Defendants  admit 
that  the  city  of  St.  Louis  by  ordinance  es- 
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tablished  a  grade  for  the  said  Cherokee- 
street  and  Arkansas  avenue.  Defendants 
deny  that  they  are  changing  the  grade  of 
Arkansas  avenue  from  Cherokee  street  to- 
McKean  avenue,  or  of  Cherokee  street  at  its 
intersection  with  said  Arkansas  avenue.  De- 
fendants deny  that  they  are  raising  the 
grade  at  either  of  said  streets,  or  portions  of 
said  streets,  2.6  feet.  Defendants  deny  that 
they  are  changing  the  grade  of  any  of  said 
streets,  or  portions  of  said  streets.  Defend- 
ants further  deny  that  they  are  now  en- 
gaged in  making  or  constructing  any  portion 
of  said  streets  without  legal  authority. 

"(2)  Defendants,  for  further  answer,  ad- 
mit that  they  have  been  making  certain  im- 
provements in  and  upon  the  streets  afore- 
said, but  defendants  aver  that  the  same  are 
strictly  in  accordance  with  the  grade  aa 
fixed  by  the  city  of  St.  Louis, at  the  places 
where  said  improvements  are  being  made- 
by  defendants.  Defendants  further  deny 
generally  all  the  allegations  of  the  petition* 
not  otherwise  referred  to  in  this  answer. 
Having  fully  answered,  defendants  ask  to  be 
hence  discharged  with  their  costs." 

No  reply  was  filed. 

At  the  April  term,  1900,  a  final  decree  of 
injunction  perpetually  enjoining  defendants 
was  entered. 

The  facts  developed  on  the  trial  are  the- 
foliowlng:  Plaintiff  is  the  owner  of  lots 
8,  9,  and  10  in  block  1492,  and  defendant 
owns  lot  No.  7  and  the  remainder  of  said 
block.  City  block  1492  is  boimded  on  the- 
south  by  Cherokee  street,  on  the  east  by 
Gravois  road  or  avenue,  on  the  north  by 
McKean  avenue,  and  on  the  west  by  Arkan- 
sas avenue.  At  the  time  plaintiff  purchased' 
his  said  lots  there  was  in  force  an  ordi- 
nance (No.  12,525,  approved  November  7, 
1883)  establishing  the  grade  of  Arkansas 
avenue  at  the  intersection  thereof  with 
Cherokee  street  and  with  McKean  avenue. 
On  November  26,  1897,  another  ordinance- 
(No.  19,206)  was  enacted,  establishing  the 
grades  of  streets  and  avenues  in  the  district 
bounded  south  of  Cherokee  street  and  by 
Utah  street,  running  west  of  Grand  avenue,, 
north  by  Arsenal  street,  east  by  Louisiana 
avenue  and  Gravois  avenue,  and  west  by 
Spring  avenue,  and  repealing  parts  of  ordi- 
nances 12,525,  15,432,  16,178,  17,274,  and 
17,732.  The  defendant,  through  its  agents, 
the  Pitzman  Surveying  Company,  was  pro- 
ceeding to  curb  and  gutter  its  property,  and 
construct  the  superstructure  of  Arkansas 
avenue  adjacent  to  its  property  in  said 
street,  under  a  permit  from  the  city  author- 
ities, when  this  injunction  was  granted,  per- 
petually enjoining  it  from  doing  said  work 
in  conformity  to  ordinance  19,206.    The  city 
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of  St.  Louis  was  not  made,  and  is  not,  a 
party  to  said  suit.    The  liability  of  the  city 
for  damages  resulting  to  adjoining  property 
owners  w^ho  have  built  their  improvements 
in  conformity  to  the  first  grade  established 
by  the  city  by  a  change  of  such  grade  is  only 
incidentally  and  collaterally  involved  in  this 
«a8e,  and  the  city  has  not  been  made  a  party 
•defendant,  and  no  damages  are  asked  against 
the  city.     It  appeared  that  plaintiff  pur- 
chased his  lots  8,  9,  and  10  in  block  1492  in 
1890  and  1893,  and  had  constructed  thereon 
a  brick  stable  and  feed  store  and  sheds  and 
<*arriage  houses  and  a  residence,  and  laid 
l^ranitoid  pavements  abutting  on  Cherokee 
street  in  front  of  lots  8,  9,  and  10,  fronting 
on  said  street.    Plaintiff's  said  property  no- 
where   touches   Arkansas    avenue.    By    the 
changes  of  grade  from  that  established  by 
ordinance  12,525  in  1883  to  that  fixed  by 
ordinance  19,206  in  1897,  Arkansas  avenue, 
at  the  intersection  of  Cherokee  street,  will 
be  raised  2.6  feet,  and  at  the  mouth  of  the 
alley  between  Arkansas  avenue  and  Gravois 
avenue,  in  block  1492,  on  Arkansas  avenue, 
the  grade  will  be  raised  4.2  feet,  and,  at  the 
point  on  Arkansas  avenue  where  the  same 
intersects  with  McKean  avenue,  the  grade 
will  be  raised  5.8  feet;  and  plaintiff's  evi- 
dence tended  to  prove  that  when  said  grade 
was  thus  changed  the  southwestern  corner 
of  plaintifi's  lot  8  would  be   1  foot  and  4 
inches  below  said  new  grade.     It  will  thus 
he  seen  that  plaintiff's  property  does  not 
abut  on  Arkansas  uvenue,  the  street  affected 
directly  by  the  change  of  grade,  but  plain- 
tiff's right  to  recover  in  this  suit  is  based 
on  the  claim  that,  notwithstanding  his  prop- 
erty does  not  abut  on  Arkansas  avenue,  hi? 
property  and  certain  rights  and  easements 
connected  therewith  will  be  affected  to  his 
injury  by  the  said  contemplated  changes  of 
grade  by  ordinance  19,206  of  November  26, 
1897,   and  his   ingress  and  egress  to  and 
from  his  said  property  over  and  along  the 
alley   in    block    1492    to   Arkansas   avenue 
would  be  interfered  with.    It  was  admitted 
the  city  had  taken  no  steps  to  have  such 
supposed  damages  to  plaintiff's  property  as- 
sessed.    According  to  the  evidence  of  Mr. 
Varrelman,  the  street  commissioner  of  the 
city,  and  witnesses  for  plaintiff,  the  grade  of 
the  alley  itself  had  never  been  established, 
and  no  profile  of  it  had  ever  been  made.  The 
plaintiff's  evidence  showed  that  the  mouth 
of  the  alley  necessarily  conformed  to  the 
street  into  which  it  opened,  but  no  work  had 
ever  been  done  in  the  alley  itself,  and  no 
stakes   driven  in   it,   and,   save  as  to  the 
point  of  intersection  of  the  alley  with  Ar- 
kansas avenue,  there  was  not  even  a  paper 
grade  defined  by  the  city  authorities.   While 
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there  is  a  large  volume  of  evidence,  there  is 
practically  little  conflict. 

By  §  26  of  article  3  of  the  scheme  and 
charter  of  St.  Louis  ( paragraph  2 ) ,  the  mu- 
nicipal assembly  of  the  city  of  St.  Louis  has 
the  power  to  grade  and  change  the  grade  of 
streets,  avenues  and  alleys  in  said  city, 
when  deemed  best  for  the  public  good,  sub- 
ject to  the  liability  of  the  city  for  damages 
resulting  to  abutting  property  owners  from 
the  exercise  of  such  power.  Prior  to  the 
amendment  of  the  Constitution  in  1875,  the 
city,  in  the  legitimate  exercise  of  its  cor- 
porate powers,  could  change  the  grade  of  a 
street  or  alley  by  ordinance  without  being 
liable  for  any  consequential  damages  to  an 
abutting  owner.  St.  Louis  v.  Oumo,  12  Mo. 
414;  Taylor  v.  8t  Louis,  14  Mo.  20,  65  Am. 
Dec.  89;  Hoffman  v.  8t  Louis,  15  Mo.  651; 
Soulard  v.  8t.  Louis,  36  Mo.  546.  With  the 
exception  of  Thurston  v.  8t.  Joseph,  51  Mo. 
510,  11  Am.  Rep.  463,  the  decision  in  8t. 
Louis  V.  Oumo  was  uniformly  followed  by 
this  court  until  the  adoption  of  our  Consti- 
tution of  1875.  By  §  21  of  article  2  of  that 
Constitution,  it  is  provided  that  "private 
property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation."  Aft- 
er these  words  "or  damaged"  were  added  to 
this  section,  it  was  ruled  in  Householder  v. 
Kansas  City,  83  Mo.  488,  that  a  city  cannot 
change  the  grade  of  a  street,  to  the  damage 
of  a  lot  abutting  upon  it,  without  compen- 
sation to  the  owner.  8heehy  v.  Kansas  City 
Cable  R.  Co.  94  Mo.  574,  4  Am.  St.  Rep. 
396,  7  S.  W.  579.  In  Van  De  Vere  v.  Kan- 
sas City,  107  Mo.  83,  28  Am.  St.  Rep.  396, 
17  S.  W.  695,  a  fire-engine  house  was  com- 
menced by  the  city  upon  the  lot  adjoining 
the  plaintiff's  lot,  and  he  sought  an  injunc- 
tion to  prevent  it.  Judge  Black,  after  advert- 
ing to  the  settled  rule  prior  to  the  change  in 
the  Constitution  above  mentioned,  reviewed 
the  authorities  on  this  subject;  and  the 
whole  court  concurred  in  holding  that  the 
amendment  did  not  cover  the  case,  and  dis- 
missed the  bill.  Among  other  cases,  he 
cited  the  decision  in  Rude  v.  8t.  Louis,  93 
Mo.  408,  6  S.  W.  257,  in  which  case  the  plain- 
tiff owned  the  property  on  High  street  500 
feet  distant  from  a  point  where  railroad 
tracks  crossed  that  street.  The  tracks  were 
depressed  by  authority  of  authorized  ordi- 
nances from  4  to  6  feet,  to  conform  to  a 
system  of  bridges  then  in  process  of  erec- 
tion. The  street  was  allowed  to  remain  in 
this  condition,  impassable  for  teams,  for 
three  years.  Suit  was  for  damages  because 
of  the  obstruction  of  the  street,  and  it  was 
held  he  could  not  recover.  The  like  result 
was  reached  in  Fairchild  v.  8t.  Louis,  97 
Mo.  85,  11   S.  W.   60,  and  Canman  v.  8t. 
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Louia,  97  Mo.  92,  11  S.  W.  60..  Theae  cases 
were  like  Rude'a  Case,  except  that  in  one 
plaintiff's  property  was  350  feet,  and  in  the 
other  125  feet,  from  the  same  obstruction. 
In  those  cases  it  was  held  that,  to  bring  a 
case  within  the  amendment,  the  plaintiff,  if 
suing  for  consequential  damages,  must  show 
that  he  suffered  an  injury  special  and  pecu- 
liar to  his  property,  and  that  it  was  not 
enough  to  show  a  damage  the  same  in  kind 
as  that  suffered  by  other  persons,  though 
different  in  degree,  but  he  must  show  that 
the  property  itself,  or  some  right  or  ease- 
ment connected  therewith,  is  directly  af- 
fected, and  that  it  is  specially  affected. 
Judge  Adams,  who,  by  common  understand- 
ing, was  the  author  of  the  amendment,  '*or 
damaged,"  to  §  21  of  article  2  of  the  Con- 
stitution, and  who  wrote  the  opinion  in 
Thurston  v.  8t.  Joseph,  51  Mo.  510,  11  Am. 
Rep.  463,  in  the  last-mentioned  case  said: 
"I  maintain  that  the  legislature  may  grant 
power  to  cities  to  improve  the  streets  or  to 
appropriate  them  to  the  injury  of  the  lot 
holder.  But,  when  such  power  is  exercised 
to  the  injury  of  the  lot  holder,  he  must  have 
an  adequate  remedy.  The  city  may  exercise 
the  power,  but  must  answer  for  the  conse- 
quences to  the  lot  holder.  The  true  ground 
of  his  right  to  recover  is  his  appurtenant 
easement  or  property  interest  in  the  street 
itself."  In  Knapp,  8.  d  Co.  Co.  v.  8t.  Louis, 
153  Mo.  572,  66  S.  W.  104,  it  was  held  that, 
to  entitle  a  property  owner  to  relief  against 
the  attempt  of  the  city  of  St.  Louis  to  va- 
cate a  street,  he  must  allege  and  prove  that 
he  owns  property  abutting  on  that  part  of 
the  street  which  the  ordinance  vacates,  and 
that  he  will  suffer  a  special  injury,  and  not 
merely  such  inconvenience  as  is  cast  upon 
all  other  persons  in  that  neighborhood,  and, 
imless  the  petition  for  injunctive  relief  avers 
that  the  plaintiff's  lot  abuts  on  the  street  to 
be  vacated,  it  is  fatally  defective.  In  vari- 
ous cases  it  has  been  ruled  that  an  abutting 
owner  has  a  clear  legal  right  to  damages  for 
vacating  a  street  on  which  his  property 
abuts.  Heiwich  v.  8t.  Louis,  126  Mo.  424, 
46  Am.  St.  Rep.  490,  28  S.  W.  626;  Chris- 
tian v.  Bt.  Louis,  127  Mo.  109,  29  S.  W. 
906.  But  the  very  fact  that  he  had  ample 
remedy  at  law  was  held  to  deprive  him  of 
the  remedy  by  injimction.  Knapp,  8.  d  Co. 
Co.  V.  8t.  Louis,  153  Mo.  574,  56  S.  W.  104. 
The  foregoing  cases  sufficiently  indicate  the 
state  of  the  decided  law  on  this  subject  in 
this  commonwealth. 

Applying  these  principles  of  law  and 
equity  to  the  facts  developed,  ought  the  de- 
cree of  the  circuit  court  to  be  affirmed? 
Arkansas  avenue,  the  grade  of  which  was 
raised  by  the  ordinance  of  1897,  is  distant 
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70  feet  from  the  plaintiff's  premises.  In 
other  words,  plaintiff  is  not  an  abutting 
owner  on  said  Arkansas  avenue.  The  defend- 
ant the  Connecticut  Mutual  life  Insurance 
Company  did  own  property  abutting  on 
Arkansas  avenue,  in  blocks  1492  and  1494, 
and  was  proceeding  to  improve  its  said  prop- 
erty by  constructing  guttering  and  curbing,, 
and  the  superstructure  of  the  street  in  front 
of  said  property,  presmnably  for  the  pur- 
pose of  putting  it  on  the  market,  as  it  was 
wholly  unimproved.  It  was  having  these 
street  improvements  made  in  strict  conform- 
ity to  the  grade  established  by  ordinance 
in  1897  for  Arkansas  avenue.  There  can 
be  no  doubt  the  city  had  authority  to  es- 
tablish the  grade  in  the  first  instance,  and 
to  change  it  in  1897,  if,  in  the  opinion  of 
the  municipal  assembly,  it  was  deemed  best 
for  the  public  interest.  No  change  of  the 
grade  on  Cherokee  street  adjoining  plain-' 
tiff's  property  had  been  made  when  this  in- 
junction was  sued  out,  and  it  is  only  by  as- 
simiing  that  the  city  hereafter  will  adopt 
a  level  or  straight  grade  from  the  points  es- 
tablished on  Arkansas  avenue  and  Gravois 
avenue  that  there  will  be  any  change  of 
grade  in  front  of  plaintiff's  property  on 
Cherokee  street.  There  was  much  evidence 
from  plaintiff's  own  witnesses  that  the  city 
often  accommodates  the  grade  to  the  build- 
ings built  in  conformity  to  the  old  grade 
when  a  new  one  is  adopted.  No  actual  grade 
lines  have  been  drawn  between  Arkansas 
avenue  and  Gravois  avenue  or  along  the  pro- 
jected alley  in  block  1492.  The  ordinance 
of  1897  does  not  define  those  lines.  It 
merely  fixes  the  points  of  elevation  at  the 
intersections  of  Arkansas  avenue  and  the 
mouth  of  the  alley.  The  act  of  Jime  2,  1899, 
p.  61,  which  went  into  effeet  in  August, 
1899,  has  no  application  to  this  case,  which 
was  commenced  before  that  act  took  effect, 
and  is  bottomed  on  facts  existing  prior  to 
the  enactment  of  that  law. 

This  case  presents  an  important  question: 
Does  §  21,  art.  2,  of  the  Constitution,  in 
the  absence  of  any  legislation,  permit  any 
public  improvement  on  a  street  which  does 
not  take  the  property  of  a  citizen,  or  invade 
or  trespass  upon  it,  to  be  stopped  until  every 
damage  to  owners  near  and  remote  on  the 
street  is  paid?  We  have  seen  that  prior  ta 
the  Constitution  of  1875  a  change  of  grade- 
under  a  valid  charter  power  did  not  give  any 
cause  of  action,  but  by  the  amendment  of 
§  21,  art.  2,  of  the  Constitution,  damagea 
resulting  to  an  abutting  owner  by  the 
change  of  the  grade  of  a  street  are  action- 
able. Unquestionably,  when  there  is  a  tak- 
ing of  the  property,  the  owner  has  a  right 
to  his  compensation  before  his  possession  is- 
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disturbed;  but  where,  instead  of  taking,  his 
property  is  merely  damaged  by  the  lawful 
public  improvement^  can  he  stop  the  work 
until  his  damage  is  ascertained  and  paid? 
We  find  no  case  in  which  this  view  of  this 
constitutional  question  has  been  presented 
to  and  decided  by  this  court.  It  is  true, 
there  are  some  general  observations,  but  the 
facts  did  not  call  for  any  opinion.  This 
exact  point  has  been  covered  by  the  su- 
preme court  of  Louisiana.  The  Constitu- 
tion of  that  state  of  1879  has  the  same  pro- 
vision which  is  found  in  §  21,  art.  2,  of  our 
Constitution  of  1875.  It  is  known  as  article 
156  of  the  Constitution  of  Louisiana.  In 
MoMahon  v.  8t,  Louis,  A.  d  T,  R.  Co,  41 
La.  Ann.  827,  6  So.  640,  an  injunction  was 
sought  in  aid  of  a  suit  for  damages  to  abut- 
ting property  by  the  construction  of  a  rail- 
road on  a  street  in  pursuance  of  authority 
from  the  city  of  Shreveport.  The  defend- 
ant was  permitted  to  give  bond  and  proceed 
with  the  work.  The  court,  through  Judge 
Fenner,  said:  *1t  is  true,  the  Constitution, 
article  156,  provides  that  'private  property 
shall  not  be  taken  nor  damaged  for  public 
purposes  without  adequate  compensation  be- 
ing first  paid.*  We  will  not  say  what  might 
be  the  effect  of  this  article  on  the  right  to 
bond  if  the  act  prohibited  involved  the  tak- 
ing of  property,  the  value  of  which  might 
be  settled  in  advance.  But  in  this  case  there 
is  no  taking  of  plaintiffs'  property  which  is 
not  invaded  or  touched.  The  damages 
claimed  are  purely  consequential  in  their 
nature,  necessarily  conjectural,  and  impos- 
sible of  any  accurate  determination,  except 
after  the  construction  of  the  road.  To  im- 
pose upon  the  parties  the  necessity  of  set- 
tling and  paying  such  damages  before  pro- 
ceeding with  the  work  would  be  to  require  a 
manifest  impossibility,  and,  if  such  an  in- 
junction could  not  be  bonded,  it  would  oper- 
ate a  perpetual  bar  to  the  construction  of 
public  works,  which  was  certainly  not  con- 
templated by  the  Constitution.  .  .  .  The 
defendant  has  done  nothing  but  what  it  had 
a  legal  right  to  do,  and  it  has  exercised  that 
right  in  a  proper,  prudent,  and  cautious 
manner,  infiicting  upon  plaintiffs  no  injury 
or  damage  except  such  as  necessarily  re- 
sults from  the  exercise  of  the  right.  .  .  . 
But  in  this  case  the  legal  right  passed  to 
the  defendant  cncmnbered  with  the  restric- 
tion imposed  by  article  156  of  the  Constitu- 
tion, above  quoted,  and  it  must  discharge 
that  burden.  .  .  .  The  article  156  of  the 
present  Constitution,  in  providing  that 
'private  property  shall  not  be  taken  nor 
damaged  for  public  purposes  without  ade- 
quate compensation,'  etc.,  only  extended  its 
protecting  shield  over  one  additional  injury, 
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and  required  compensation,  not  only  for 
property  taken,  but  also  for  property  dam- 
aged. As  in  the  case  of  a  taking,  the  meas- 
ure of  compensation  is  the  [diminution  in 
the]  value  of  the  property."  In  Denver,  d 
8.  F.  R.  Co,  V.  Domke,  11  Colo.  247,  17  Pac. 
777,  Injunction  was  sought  by  an  abutting 
owner  to  restrain  further  operation  of  the 
railroad  on  the  street.  The  supreme  court, 
for  the  purposes  of  the  case,  asstuned  that 
the  laying  of  a  third  rail  and  doing  the 
business  of  a  standard-gauge  railroad  on  the 
street  was  a  new  and  additional  servitude, 
and  that  those  acts  might  result  in  damage 
to  the  abutting  owner,  for  which,  imder  the 
Constitution,  he  was  entitled  to  compensa- 
tion, and  then  asks  the  question:  "Should 
a  court  of  equity,  at  his  suit,  in  view  of  the 
facts  of  this  case,  grant  an  injunction  for- 
bidding the  acts  in  question?"  The  court 
answers  in  the  negative,  and  says:  "Where 
the  fee  of  an  individual  is  not  sought  to 
be  taken  through  an  abutting  lot  owner,  he 
cannot  enjoin  the  construction  and  oper- 
ation of  a  railroad  merely  because  the  dam- 
ages to  his  premises  are  not  compensated 
in  advance,  provided  the  company  act  under 
sufficient  legislative  and  mimicipal  author- 
ity. 1  High,  Inj.  .2d  ed.  §  637.  It  is  con- 
tended that  this  doctrine  ought  not  to  be 
held  applicable  here,  because  of  the  peculiar 
phraseology  of  our  Constitution.  True,  this 
instrument  declares  that  private  property 
shall  not  be  'damaged*  without  compensa- 
tion. It  does  not,  however,  require  that  the 
damages  where  property  is  not  'taken'  shall 
be  computed  and  paid  before  the  injuries 
complained  of  are  inflicted.  It  provides  that 
'property  shall  not  be  needlessly  disturbed 
or  the  proprietary  rights  of  the  owner  there- 
in devested'  till  remuneration  be  made.  The 
proprietary  rights  of  plaintiffs  in  the  land 
arc  not  devested  because  such  rights  do  not 
exist.  There  may  be  a  disturbance  of  the 
easements  connected  with  the  use  or  enjoy- 
ment of  their  abutting  lots,  but  needful  dis- 
turbances of  property  may  take  place  with- 
out prior  compensation.  .  .  .  The  city 
coimcil,  by  adopting  the  right-of-way  ordi- 
nance, determined  conclusively,  so  far  as 
the  general  public  is  concerned,  including  all 
interests  of  the  plaintiffs  common  to  the 
general  public,  that  the  anticipated  dis- 
turbances were  needful.  But  the  disturb- 
ances mentioned  in  the  Constitution  are, 
in  our  judgment,  disturbances  of  property 
sought  to  be  taken,  or,  at  least,  property  of 
the  same  owner  out  of  which  that  desired  is 
to  be  carved.  We  do  not  think  the  clause  in 
question  was  intended  to  require  the  prior 
assessment  and  payment  of  probable  dam- 
ages for  disturbances  to  take  place  in  the 
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future  of  an  easement  connected  with  the 
property  of  a  party,  no  part  of  which  ia 
taken  near  or  adjacent  to  the  land  con- 
^iemned."  The  court  then  refers  to  the  de- 
•cisions  of  the  supreme  court  of  Illinois  con- 
struing a  provision  of  the  Constitution  of 
Illinois  similar  to  that  of  Colorado,  in  which 
injunctive  relief  was  denied.  Stetson  ▼• 
Chicago  d  E.  R.  Co,  76  111.  74;  Patterson  ▼. 
Chicago,  D.  d  V.  R.  Co.  76  111.  588;  Peoria 
•d  R,  /.  R.  Co.  V.  Scherte,  84  111.  136.  In 
the  Sohertz  Case  the  court  says:  "In  this 
•case,  as  in  that,  it  was  contended  that  under 
that  clause  of  §  13,  art.  2,  of  the  Constitu- 
tion which  provides,  'Private  property  shall 
not  be  taken  or  damaged  for  public  use 
without  just  compensation/ — all  abutting 
landowners  are  entitled  to  have  such  oonse- 
-quential  damages  as  they  may  sustain  as- 
sessed and  paid,  before  a  railroad  company 
oan  acquire  any  right  to  pilt  down  and  oper- 
ate a  track  in  a  public  street,  and  that  put- 
ting it  down  without  such  assessment  and 
payment  is  a  violation  of  law.  But  in  our 
former  decision  it  was  distinctly  ruled,  such 
•company  was  not  bound  to  make  compen- 
sation for  consequential  or  expected  dam- 
ages that  might  result  to  others  previous  to 
•entering  upon  its  own  land,  or  lands  of  oth- 
ers not  complaining,  to  do  work  it  has  a 
lawful  right  to  do  under  powers  conferred 
by  its  charter."  These  principles  were  fully 
sustained  and  reiterated  in  the  later  case  of 
Parker  v.  Catholic  Bishop,  146  111.  168,  34 
N.  E.  473.  In  a  most  elaborate  and  thor-» 
oughly  considered  decision,  the  supreme 
•court  of  West  Virginia  gave  the  same  con- 
struction to  this  constitutional  provision. 
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Spencer  v.  Pt.  Pleasant  d  0.  River  B.  Co. 
23  W.  Va.  406.  See  also  Lorie  ▼.  North 
Chicago  City  R.  Co.  32  Fed.  270.  In  nearly 
all  of  these  cases  it  is  held  that  tha  remedy 
is  by  action  at  law. 

In  our  opinion,  the  Colorado,  Illinois, 
West  Virginia,  and  Louisiana  courts  cor- 
rectly construe  this  §  21  of  article  2  of  our 
Constitution,  which  is  found  in  the  Consti- 
tutions of  those  states  in  practically  the 
same  words  as  in  ours,  and  in  holding  that 
where  the  property  of  the  citizen  is  not 
taken,  and  his  proprietary  rights  not  dis- 
turbed, but  the  damage  to  his  property  is 
purely  consequential,  he  is  not  entitled  to 
have  the  same  ascertained  and  paid  before 
the  proposed  public  work  is  done,  and  is  not 
entitled  to  have  the  work  done  in  pursuance 
of  valid  legislative  and  municipal  authority 
enjoined  until  his  damages  are  ascertained 
and  paid ;  but  that  his  remedy  is  one  at  law 
for  damages.  Having  reached  this  conclu- 
sion, we  hold  that,  whether  plaintiff  was  an 
abutting  owner  or  not,  he  was  not  entitled 
to  have  the  improvements  which  were  being 
made  pursuant  to  an  ordinance  of  the  city, 
and  clearly  within  its  charter  powers,  en- 
joined; that  plaintiff  has  not  brought  him- 
self within  any  recognized  head  of  equity 
jurisdiction,  and,  if  he  has  any  cause  of  ac- 
tion, it  is  against  the  city  for  damages.  II 
becomes  unnecessary  for  us  to  determine 
other  propositions  urged  by  counsel. 

The  judgment  of  the  Circuit  Court  is  re- 
versed with  directions  to  dissolve  the  in- 
junction and  dismiss  the  bill. 

All  concur. 
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Louis  W.  MERRIFIELD  et  aly  Appt«., 

V, 

CANAL  COMMISSIONERS  OF  THE  ILLI- 
NOIS &  MICHIGAN  CANAL  et  al. 

(212  111.  456.) 

&•  Canal  eonmtissionera  "vt'lio  ba're  con- 
tracted for  tlie  rifflit  to  take  crater 
from  a  river  to  supply  the  canal  in  con- 
sideration of  permitting  the  riparian  owner 
to  take  a  certain  quantity  of  water  from  the 
feeder,  and  who  have  subsequently  leased  to 
another  person  ail  the  surplus  after  the 
rights  of  the  riparian  owner  are  satisfied, 
may  take  steps  to  enforce  a  judgment  in  an 
action  between  its  lessee  and  the  riparian 
owner  or  his  representatives  for  the  determi- 


nation of  the  respective  rights  of  the  parties 
under  a  contract,  by  placing  weirs  so  as  to 
limit  the  amount  which  can  be  taken  from 
the  feeder  by  the  riparian  owner  to  the 
amount  awarded  him  by  the  Judgment. 

2.  Canal  contntlssloners  ^rlio  Itave  con- 
tracted to  iiermlt  a  riparian  o^^ner  to 
take  i^'ater  fron&  Its  feeder  in  consider- 
ation of  the  right  to  take  the  water  of  the 
river  to  supply  their  canal,  will  not  be  per- 
mitted to  place  weirs  intended  to  restrict  him 
to  the  quantity  to  which  he  is  entitled,  in 
such  a  manner  as  to  deprive  him  of  a  portion 
of  the  water  to  whidi  he  is  entitled  under  his 
contract. 

8.  Maintenance  for  nearly  llfty  yearn, 
'wltb  the  knovf'ledare  and  acq[nles- 
cence  of  tlie  canal  commissionerH,  of 
flames   to  take  water  from  a  canal  feeder, 


Note. — Chrant  of  water  power. 

I.  Form;  estate  created,  869. 
II.  Buocesatve  and  oonfUoUnu  Qranta,  872. 

III.  What  rights  conveyed. 

a.  By  general  grants. 

1.  In  general,  875. 

2.  Oonsiruotion  of  grant,  878. 

3.  Bmceptionsandreservations,  882. 

4.  Sufficiency   of   conveyance,  888. 

b.  Cfrant  of  flow  of  stream,  884. 

c.  Orant  of  dam,  884. 

d.  Head  and  flow,  886. 

e.  Races,  channels,  and  flumes,  886. 

f.  Right  to  convey;  rescission,  888. 

g.  OtJier  matters,  880. 

IV.  Limitation  of  righU. 

SL.  As  to  use, 

1.  General  rules,  890. 

2.  Illustrations,   891. 

b.  As  to  premises,  895. 

c.  As  to  quantity,  895. 

d.  Improved  machinery,  896. 

e.  As  to  time,  897. 
V.  Protecting  rights. 

a.  By  repairing  works,  897. 

b.  By  <iction,  898. 
VI.  Measurement,  399. 

VII.  Loss  of  rights,  400. 
VIII.  Compensation. 
IX.  Covenants. 

a.  In  general,  401. 

b.  Runs  with  the  land,  402. 

c.  Breach,  404. 

d.  Damages,  405. 

I.  Form;  estate  created. 

A  water  power  which  may  be  the  subject  of  a 
gnnt  may  consist  of  the  physical  thing  which 
constitutes  the  natural  formation  of  the  power, 
or  It  may  be  merely  a  portion  of  an  artificially 
accumulated  body  of  water.  In  the  former  case 
tbe  water  power  is  real  estate  and  all  the  for- 
malities must  be  observed  which  are  necessary 
to  convey  that  species  of  property.  In  the  lat- 
ter form  the  power  may  be  treated  as  personalty 
and  rights  in  it  conferred  by  parol. 

The  form  which  the  grant  of  a  water  power 
must  take  will  depend  largely  upon  the  estate 
which  Is  Intended  to  be  created  by  it.  The  gen- 
eral question  of  how  far  water  rights  are  In- 
cluded in  a  transfer  of  a  mill  Is  treated  in  a 
note  to  Cox  v.  Howell  (Tenn.)  58  L.  B.  A.  487. 
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No  easement  or  permanent  right  can  be  ac- 
quired in  a  dam  or  water  course  by  parol  agree- 
ment   Weare  v.  Chase,  98  Me.  264,  44  Atl.  000. 

But  valid  contracts  as  to  the  use  of  power  al- 
ready created  can  be  made  by  parol. 

Thus,  the  right  to  use  power  created  by  an 
accumulation  of  water  above  a  dam  in  a  navi- 
gable stream  may  be  granted  by  parol,  since,  ri- 
parian ownership  not  extending  to  the  soil  un- 
der such  stream,  the  water  is  not  a  part  of  the 
real  estate  of  the  owner,  but  is  in  the  nature 
of  personal  property.  .Johnston  v.  Bowersock, 
62  Kan.  14S,  61  Pac.  740. 

So,  an  agreement  regarding  the  rebuilding  of 
a  dam,  whereby  a  deed  conferring  water  priv- 
ileges is  altered.  Is  not  within  the  statute  of 
frauds.    Jackson  v.  Litch,  62  Pa.  451. 

And  even  though  an  agreement  by  a  grantee 
to  put  a  spout  in  a  ditch  on  his  land  for  the 
purpose  of  permitting  the  grantor  to  draw  wa- 
ter therefrom,  arising  by  implication  from  his 
acceptance  of  a  deed  reserving  such  right,  be 
considered  as  within  the  statute  of  frauds,  the 
delivery  of  the  deed  by  the  grantor  constitutes 
a  part  performance  taking  the  agreement  out 
of  the  statute.  Randall  v.  Latham,  86  Conn. 
48. 

A  parol  grant  of  the  right  to  flow  land  given 
in  connection  with  a  conveyance,  of  a  mill  site 
has  been  sustained  after  the  structure  was  cpm- 
pleted,  in  Newcomb  v.  Royce,  42  Neb.  823,  60 
N.  W.  552,  and  Johnson  v.  Sherman  County  Ir- 
rig.  W.  P.  &  I.  Co.  (Neb.)  98  N.  W.  1099,  on  the 
theory  of  executed  license.  The  fact  that  the 
license  was  given  in  connection  with  a  sale  of 
land  may  have  furnished  a  consideration  for  it 
so  that  it  could  be  enforced  in  equity.  But  the 
principle  of  those  cases  cannot  be  relied  upon 
to  perpetuate  parol  conveyances  of  water  power 
generally.  See  note  to  Pifer  v.  Brown,  49  L.  R. 
A.  497. 

A  mere  relinquishment  to  the  trustees  of  a 
municipality  by  the  owners  of  mill  property,  of 
the  right  to  use  a  portion  of  the  slack  water 
above  their  dam.  Is  not  a  right  or  interest  of 
such  a  nature  as  could  be  conferred  only  by  a 
duly  executed  and  acknowledged  instrument  or 
deed  of  conveyance;  but  a  written  contract 
therefor  for  a  valuable  consideration  Is  sufli- 
cient.     Fremont  v.  June,  8  Ohio  C.  C.  124. 

The  right  to  the  perpetual  use  of  water  need 
not  be  dependent  upon  the  ownership  of  a  par- 
ticular estate  with  which  It  is  connected,  but 
24 
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under  a  contract  by  which  the  commissioners 
granted  the  right  to  take  it,  the  bottoms  of 
which  are  level  with  the  bottom  of  the 
feeder,  so  that  whenever  the  grantee  was 
entitled  to  take  water  he  would  receive  it 
under  a  head,  is  a  practical  construction  of 
the  rights  of  the  parties  which  will  prevent 
the  commissioners  from  subsequently  placing 
weirs  In  the  flu'nes  so  that  no  water  can  be 
received  until  ic  has  reached  a  certain  height 
in  the  feeder. 

4.  Under  a  contract  giwiikai  tlie  rlslit 
to  -wlclidraw  a  certain  quantity  of 
water  from  a  canal  feeder,  with  the 
proviso  that  the  water  shall  not  be  drawn  so 
that  "during  the  season  of  navigation"  the 
water  iu  the  canal  shall  be  reduced  to  less 
than  a  specified  depth,  the  canal  commission- 
ers have  no  right  to  place  weirs  in  the  flumes 
by  which  the  water  Is  taken  from  the  feeder, 
so  as  to  maintain  the  water  In  the  feeder,  at 


all  times,  of  a  depth  requisite  to  maintain 
the  specified  depth  in  the  canal,  even  after 
the  close  of  navigation,  and  at  times  when 
water  from  the  feeder  Is  not  necessary  to 
maintain  the  specified  depth  in  the  canal. 

(October  24,  1904.) 

APPEAL  by  defendants  from  a  decree  of 
the  Circuit  Court  for  La  Salle  County 
enjoining  them  from  interfering  with  weirs 
placed  by  complainants  in  flumes  leading 
water  to  their  mills.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Clyde  A.  Morrison,  with  Messrs. 
Eddy,  Haley,  Sc  Wetten  and  Jarvis  R. 
BnrroD^s,  for  appellants. 

Mr,  Iiester  H.  Stran^n,  for  appellees: 

The   estoppel   of  a  judgment  covers  the 


it  may  be  held  separate  and  distinct  from  own- 
ership in  other  lands.  Columbia  Water  Power 
Co.  V.  Columbia  Electric  Street  R.  Light  &  P. 
Co.  43  S.  C.  154,  20  S.  E.  1002. 

A  deed  of  a  certain  piece  of  land,  actually  de- 
scribed as  "a  right  of  drawing  water  from  a 
dam''  for  the  purpose  of  furnishing  power  to  a 
tannery,  containing  neither  courses  and  dis- 
tances nor  metes  and  bounds,  is  a  grant  of  an 
easement  only.  Trudeau  v.  ITield,  69  Vt  446, 
38  Atl.  162. 

A  written  contract  by  which  one  party  was 
granted  the  right  to  use  and  improve  a  mlUdam 
and  race  upon  condition  that  he  build  and  put 
into  operation  a  gristmill,  and  that  If  he,  or 
they  who  might  hold  under  him,  should  fall  to 
put  such  mill  into  operation,  or  should  fall  to 
maintain  the  same,  then  the  privileges  granted 
should  revert  to  the  grantors,  which  contract 
was  executed  concurrently  with  the  execution 
of  a  deed  by  one  of  the  grantors  to  a  mill  and 
mill  site  to  the  same  person,  including  a  dam 
near  where  the  new  dam  was  to  be  built,  to 
which  the  written  contract  refers,  and  which 
was  expressly  given  for  the  purpose  of  enabling 
the  grantor  In  that  conveyance  to  accomplish 
the  objects  for  which  the  conveyance  was  made, 
and  of  enabling  the  grantee  to  enjoy  fully  the 
rights  thus  conveyed, — conveyed  a  fee  simple 
title  to  the  water-privileges,  which  passes  to 
the  grantee's  heirs.  Wickersham  v.  Bills,  8 
Ind.  387. 

The  objection  to  parol  arrangements  with  re- 
gard to  the  use  of  water  is  that  they  are  not 
binding  on  assignees  of  the  respective  parties. 

Where  there  is  an  oral  understanding  between 
the  owner  of  a  dam  and  another  who  owns  a 
dam  which  was  constructed  first  farther  down 
the  stream,  that  if  the  upper  dam,  above  which 
the  water  is  diverted  from  the  stream,  affects 
the  lower  dam  owner  to  his  Injury,  the  water 
will  be  restored,  such  parol  understanding  does 
not  pass  any  rights  to  a  subsequent  owner  of 
the  lower  dam  who  has  no  notice  of  the  parol 
agreement,  and  who  buys  with  knowledge  of  the 
existence  of  the  upper  dam  and  the  diversion  of 
the  water.  Cape  v.  Thompson,  21  Tex.  Civ. 
App.  681,  53  S.  W.  368. 

A  reservation,  in  a  deed  to  land  on  which 
was  a  mill  and  miUdam,  of  "the  right  to  keep 
up  and  maintain  the  mllldam  at  its  present 
height  so  as  not  to  back  the  water  on  the 
wheels  of  the  mill"  of  a  designated  party  above, 
which  reservation  extended  through  all  the  sub- 
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sequent  conveyances  to  the  present  owner,  being 
one  that  the  grantor,  as  the  former  owner  of 
both  mills,  had  a  right  to  make,  and  that  was 
for  the  benefit  of  the  upper  mill  owner,  to  whom 
he  had  formerly  conveyed, — inures,  and  extends 
to  the  benefit  of  such  owner's  grantees,  and 
gives  them  a  right  of  action  for  damages  re- 
sulting from  a  breach  of  the  limitation.  Wil- 
liamson V.  Yingllng,  80  Ind.  870. 

A  reservation  in  a  deed,  "provided,  neverthe- 
less, that  nothing  above  mentioned  shall  be  so 
construed  as  to  injure  the  privilege  heretofore 
enjoyed  with  regard  to  raising  water  for  the 
benefit  of  my  saw-mill,"  reserves  the  whole 
interest  of  the  grantor  In  the  mill  pond,  and 
not  merely  a  life  estate;  and  such  Interest  will 
pass  by  a  devise  of  land  "together  w^ith  the 
rights  appurtenant  to  the  same  mill  privileges,'* 
etc.     Burr  v.  Mills,  21  Wend.  290. 

A  deed  of  land  "excepting  and  reserving"  to 
the  grantor  the  "right  and  privilege"  of  free 
watering  places  for  his  convenience,  reserves 
to  the  grantor  a  mere  easement,  and  passes  to 
the  grantee  the  fee  in  the  land  subject  to  the 
right  and  privilege  of  using  the  watering  places 
for  all  the  purposes  Intended  by  the  convey- 
ance. Smith  V.  Cornell  University,  21  Misc. 
220,  46  N.  Y.  Supp.  640. 

A  reservation  In  a  grant  of  a  mill  privilege 
for  one  half  of  it  to  certain,  named  persons, 
without  words  of  inheritance,  ultll  It  shall  run 
down,  will  reserve  a  life  estate  only.  Curtis  v. 
Gardner,  13  Met.  457. 

A  covenant  In  a  deed  of  a  water  power,  that 
it  shall  be  enjoyed  so  long  as  It  Is  needed  for 
machinery  and  no  longer,  will  not  limit  the 
granted  powers  to  the  grantee,  his  heirs,  exec^ 
utors,  and  assigns  forever.  Jewett  v.  Jewett, 
16  Barb.  150. 

A  right  of  election  existing  In  a  grantor  re^ 
serving  to  himself,  by  way  of  exception  from  a 
grant  of  land  bordering  on  a  river  an  acre  of 
land  and  the  right  to  build  a  dam  against  noy 
point  of  the  conveyed  premises,  together  with 
flowage  rights,  but  who  does  not  fix  In  his  con- 
veyance as  to  where  the  acre  and  the  dam  shali 
be  located,  continues  to  his  heirs  or  successors 
In  title,  when  the  grantor  falls  to  exercise  tlie 
right  himself.  Smith  v.  Furbish,  68  N.  H.  \'2X 
47  U  R.  A.  226,  44  Atl.  398. 

A  grant  of  a  mill  site  and  appurtenant  watei 
rights,  to  continue  so  long  as  the  grantee  oc 
cuples  said  privilege  with  ^lUs,  grants  an  ea 
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whole  matter  in  dispute  in  the  cause  in 
which  it  is  rendered,  and  goes  to  every  point 
decided  between  the  parties  in  the  course  of 
the  proceedings  which  lead  to  the  judgment. 

1  Herman,  Estoppel  &  Res  Ad  judicata,  §§ 
111,  247;  Moore  v.  Williams,  132111.689,22 
Am.  St.  Rep.  563,  24  N.  E.  619;  Hanna  v. 
Read,  102  111.  596,  40  Am.  Rep.  608. 

The  judgment  itself  operates  as  a  bar,  and 
the  decision  of  a  particular  issue  as  an 
estoppel. 

1  Herman,  Estoppel  &  Res  Adjudicata,  § 
111;  Hanna  v.  Read,  102  111.  596,  40  Am. 
Rep.  608. 

Whenever  it  appears  that  the  same  ques- 
tion has  been  decided  by  a  court  of  compe- 
tent jurisdiction  between  the  same  parties 
it  is  res  judicata. 

1  Herman,  Estoppel  &  Res  Adjudicata, 


109-340;  Hanna  v.  Read,  102  111.  596,  40 
Am.  Rep.  608;  Moore  v.  Williams,  132  111. 
689,  22  Am.  St.  Rep.  563,  24  N.  E.  619; 
Powers  V.  Chelsea  8av.  Bank,  129  Mass.  44 ; 
McCamphell  v.  Mason,  151  111.  500,  38  N.  E. 
672;  Hale  v.  Hale,  146  111.  227,  20  L.  R.  A. 
247,  33  N.  E.  868;  Bennitt  v.  Wihnington 
&tar  Min.  Co.  119  111.  9,  7  N.  E.  498. 

One  operating  under  a  grant  cannot  claim 
a  different  use  from  that  conveyed  by  the 
grant  under  which  he  claims. 

Angell,  Watercourses,  4th  ed.  §§  144,  145. 

If  the  question  of  an  adverse  user  could 
be  considered,  or  had  been  shown,  it  would 
not  create  any  rights  as  against  the  state. 

Angell,  Watercourses,  §  254;  Gould, 
Waters,  §  225;  Kaskaskia  v.  McClure.  167 
111.  23,  47  N.  E.  72. 

Riparian   proprietors    on   one    side   of    a 


tate  both  descendible  and  assignable.  Moulton 
T.  Traftou,  64  Me.  218. 

Bat  a  grant  of  the  right  to  take  water  from 
the  grantor's  aqueduct  for  the  use  of  the  grantee 
does  not  convey  an  assignable  interest,  where 
no  words  of  inheritance  are  used,  and  the  in- 
tent to  convey  an  assignable  Interest  is  not  ap- 
parent.    Wilder  v.  Wheeler,  60  N.  H.  351. 

A  right  to  erect  a  dam  on  a  designated  river 
is  not  a  personal  privilege,  but  is  appurtenant 
to  the  land,  and  will  pass  with  a  conveyance 
thereof,  where  the  grant  by  the  designation  of 
the  lands  od  which  the  dam  may  be  erected 
makes  the  ownership  of  such  lands  essential  to 
its  opera tiveness.  Jones  v.  Pettibone,  2  Wis. 
308. 

A  right  of  flowage  over  granted  lands,  re- 
served in  the  deed  as  a  mill  privilege  for  the 
benefit  of  a  mill  to  be  operated  on  the  gi*an tor's 
remaining  land  on  the  other  side  of  the  river, 
is  deemed  to  be  a  right  appurtenant  to  such  re- 
maining land,  and  not  merely  an  easement  in 
gross  in  the  grantor.  Smith  v.  Furbish,  68  N. 
H.  123,  47  L.  R.  A.  226,  44  Atl.  398. 

A  grant  of  lots  and  of  the  perpetual  right  to 
draw  from  the  pond  through  the  head  race  "on" 
the  north  end  of  said  lots,  and  use  a  specified 
quantity  of  water,  conveys  an  easement  ap- 
purtenant to  the  land,  and  not  in  gross,  and 
therefore  taxable  as  part  thereof, — especially 
where  the  grant  covenants  for  the  payment  by 
the  grantees  of  a  portion  of  the  expense  of 
maintaining  the  dam  and  race,  and  gives  the 
right  to  enter  on  such  lands  and  into  any  build- 
ings which  may  be  constructed  thereon,  and  to 
shut  off  "from  said  lands"  all  of  such  water, 
until  their  pro  rata  payment  Is  made,  and  de- 
clares all  water  gates  constructed  "on  such 
lands"  to  be  the  property  of  the  grantors,  their 
heirs  and  assigns ;  and  the  character  of  such 
easement,  or  the  rule  of  taxation  in  respect 
thereto,  is  not  changed  by  the  fact  that  the 
lots  are  unimproved,  and  that  the  head  race  Is 
not  constructed  or  excavated  to  them.  Spens- 
ley  V.  Valentine,  34  Wis.  154. 

A  company  authorized  to  draw  water  from  a 
river,  and  owning  the  raceway  to  land  upon 
which  it  is  conducted,  has  a  right  to  use  the 
water  flowing  therelu  as  an  Incident  to  the  own- 
ership of  the  land ;  and  neither  the  grant  of 
the  water,  nor  the  right  to  receive  and  demand 
it,  is  a  franchise  so  that  it  will  pass  by  a  mort- 
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gage  sale  of  the  company's  property.  Potts  v. 
Trenton  Water  Power  Co.  9  N.  J.  Eq.  592. 

Under  a  deed  reserving  to  the  grantor  the 
privilege  of  drawing  water  from  the  grantee's 
ditch,  for  the  accommodation  of  the  grantor's 
mill,  and  providing  that  the  grantee  keep  a 
spout  10  inches  square  at  the  bottom  of  said 
ditch,  to  which  the  grantor  shall  have  access 
for  the  purpose  of  drawing  said  water,  it  was 
held  that  the  right  to  compel  the  grantee  to 
put  in  the  spout  was  not  a  mere  unassignable 
chose  In  action,  but  it  constituted  an  equitable 
en&ement  which  passed  under  a  conveyance  of 
the  mill  property  expressly  conveying  the  rights 
and  privileges  reserved  in  said  deed.  Randall 
V.  Latham,  36  Conn.  48. 

I^  was  further  held  that  the  right  was  not  a 
mere  personal  license  to  the  grantor,  but  was 
appurtenant  to  the  mill  and  passed  under  a  con- 
veyance of  the  mill  property.  Randall  v. 
Latham,  36  Conn.  48. 

Under  a  clause  in  a  deed  whereby  the  owner 
of  land  and  water  rights  on  a  river  conveyed 
part  of  the  premises,  to  the  effect  that  the 
grantor  reserves  the  right  of  entering  on  said 
land  for  the  purpose  of  erecting  a  dam  and 
drawing  water  therefrom,  if  it  amounted  to  a 
reservation,  the  privilege  reserved  became  at- 
tached to  the  estate  retained  by  the  grantor,  and 
not  to  him  personally,  and  passed  to  his  grantee 
of  the  remaining  land.  Hickox  v.  Parmelee,  21 
Conn.  87. 

Where  the  owners  of  two  pieces  of  land  and 
a  mill  pond  conveyed  the  upper  piece  together 
with  one-half  interest  in  the  mill  pond,  reserv- 
ing to  themselves  the  right  to  take  the  water 
from  the  pond  in  a  particular  manner  for  the 
use  of  the  shop  located  on  the  lower  piece,  al- 
though without  words  of  inheritance  or  men- 
tioning their  assigns,  the  reservation  was  not 
personal,  but  passed  to  their  grantees.  Kenne- 
dy V.  Scovll,  12  Conn.  317. 

The  grant  of  the  right  to  build  a  dam  across 
a  stream  and  raise  water  to  a  specifled  height 
attaches  as  an  incident,  and  becomes  appur- 
tenant to  that  tract  of  land  of  the  grantee  to 
which  water  Is  thereby  conducted  through  a 
race  for  mill  purposes,  and  to  the  enjoyment  of 
which  it  is  essential,  so  as  to  be  subject  to  the 
lien  of  a  Judgment  on  such  land  and  pass  on  a 
sale  thereof  under  such  judgment,  although  not 
specifically  named  in  the  levy.  Morgan  v.  Ma- 
son, 20  Ohio,  401,  55  Am.  Dec.  464. 
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stream  have  no  right  to  divert  any  water 
from  the  stream,  as  the  property  in  the 
water  is  indivisible. 

Angell,  Watercourses,  §§  99,  100;  Sani- 
tary District  v.  Adorn,  179  111.  406,  63  N. 
E.  743. 


;Uf  J.,  delivered  the  opinion  of  the 
court: 

The  appellees  the  canal  commissioners  of 
the  Illinois  &  Michigan  Canal  of  the  state 
of  Illinois  and  the  appellee  the  Ottawa  Hy- 
draulic Company,  a  corporation  organized 
under  the  laws  of  the  state  of  Illinois,  filed 
this,  their  bill  in  chancery,  praying  for  an 
injunction  restraining  the  appellants  Louis 
W.  Merrifield  and  George  Galloway,  his  em- 
ployee, and  other  persons  and  corporations, 


I  from  removing  weirs  which  the  canal  com- 
missioners had  placed,  or  were  about  to 
place,  in  certain  flumes  which  had  been  con- 
structed for  the  purpose  of  conveying  water 
from  the  Fox  river  feeder  of  the  Illinois  k 
Michigan  canal  to  certain  industries  oper- 
ated by  the  defendants  to  the  bill.  The  bill 
was  dismissed  as  to  all  the  defendants  there- 
to except  the  defendants  Merrifield  and 
Galloway.  A  hearing  on  bill,  answer,  repli- 
cation, and  proof  resulted  in  a  decree  re- 
straining the  appellants  substantially  in  ac- 
cordance with  the  prayer  of  the  bill.  This 
is  an  appeal  perfected  to  reverse  the  de- 
cree. 

In  1838  the  board  of  commissioners  of  the 
Illinois  &  Michigan  Canal  were  about  to  en- 
ter upon  the  work  of  constructing  a  "feeder" 


Under  a  statute  incorporating  a  board  of 
trustees  of  a  canal,  and  empowering  the  state 
to  release  to  It  a  canal  and  the  property  held 
therewith,  and  directing  the  trustees  to  com- 
plete the  canal  and  furnish  to  the  state,  free  of 
charge,  500  horse  power  of  water  power,  the 
right  of  the  state  to  the  use  of  the  power  to 
he  absolute,  the  state  acquires  the  right  to  such 
water  power,  separate  and  distinct  from  own- 
ership in  any  particular  lands  to  which  It  might 
be  appurtenant,  it  constituting  a  right  of  profit 
d  prendre;  and  a  contract  by  the  state  leasing 
or  conveying  the  same  for  a  term  of  years  at 
an  annual  rental  is  valid.  Columbia  Water 
Power  Co.  v.  Columbia  Electric  Street  li.  Light 
ft  P.  Co.  43  S.  C.  154,  20  S.  E.  1002. 

II.  Successive  and  conflicting  grants. 

When  the  power  created  by  a  particular  dam 
Is  more  than  sufficient  to  operate  a  single  mill 
or  factory,  rights  are  frequently  granted  to 
other  persons  to  draw  power  from  the  dam. 
In  such  cases  the  rights  of  the  respective 
grantees  will  depend  on  their  deeds  If,  as  Is 
usually  the  case,  they  are  defined  thereby.  If 
the  rights  are  not  defined,  the  grantees  are  en- 
titled to  priority  to  the  extent  of  their  re- 
spective rights  In  the  order  of  the  grants.  The 
first  grantee  acquires  the  first  right,  and  the 
grantor,  unless  he  has  expressly  reserved  his 
own  rights,  will  be  compelled  to  obtain  them 
fi'om  the  power  remaining  after  all  the  grants 
are  satisfied. 

There  can  be  no  doubt  that  the  owner  of  a 
water  privilege  may  grant  rights  to  another,  or 
to  several  parties,  to  use  the  water  proportion- 
ately, by  measurement,  through  sluiceways  of 
certain  dimensions,  for  certain  specified  machin- 
ery, and  may  grant  to  one  subject  to  the  prior 
rights  of  another,  or,  generally,  under  such  con- 
ditions as  he  may  see  fit  to  prescribe.  And  It 
is  equally  beyond  question  that  he  may  bind  his 
estate  to  the  maintenance  of  such  an  easement 
as  he  may  have  granted  to  another.  Matteson 
V.  Wilbur,  11  R.  I.  545. 

One  in  possession  of  mills  and  appurtenant 
water  rights  under  a  grant  from  a  town  upon 
certain  conditions,  so  long  as  such  conditions 
are  complied  with,  may  apportion  the  title  and 
privileges  he  holds  to  others  in  any  manner  he 
chooses,  with  or  without  preferences  among  his 
grantees,  and,  upon  breach  of  any  conditions 
thereby,  the  town  alone  can  object.  Dewey  v. 
Williams,  40  N.  H.  222,  77  Am.  Dec.  708. 
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A  conveyance  of  an  indefinite  amount  of  the 
water  of  a  river  leaves  the  amount  to  be  deter- 
mined by  the  conditions  prevailing  at  the  time 
the  grant  is  made  and  the  Interpretation  of  the 
parties  as  evidenced  by  the  amount  of  water 
used  under  such  grant,  and  the  several  grants 
must  be  satisfied  In  the  order  of  their  priority, 
and  cannot  be  Impinged  upon  by  subsequent 
grants.  Dexter  v.  Jefferson  Paper  Co.  22  Misc. 
389,  50  N.  Y.  Supp.  557. 

Where  it  Is  provided  In  conveyances  of  wa- 
ter power  that  a  particular  owner  Is  entitled  to 
priority  over  others,  that  fairly  and  reasonably 
implies  that  he  is  entitled  to  a  head  of  water 
sufficient  to  enable  him  to  make  a  practical, 
beneficial  use  of  the  amount  to  which  he  is  en- 
titled, and  the  continued  use  thereof  by  other 
parties  subsequent  in  right,  when  the  pond  gets 
low,  so  as  to  deprive  him  of  his  right,  is  a 
wrongful  diversion  of  this  water  for  which  they 
are  liable  In  an  action  for  damages.  Samiiels 
V.  Blanchard,  25  Wis.  829. 

One  who  has  granted  a  water  right  to  an- 
other cannot  afterwards  assert  his  riparian 
rights  when  they  would  conflict  with  those  pre- 
viously granted  by  him.  Fowler  v.  Kent  (N. 
H.)   52  Atl.  554. 

A  water  grant  reciting  Its  purpose  to  be  the 
carrying  on  of  a  clothier's  business  where  the 
grantor  lives,  and  conveying  a  right  to  take 
from  his  gristmill  pond  enough  water  to  run  a 
fulling  mill  and  shears,  reserving  sufficient  for 
the  gristmill  when  the  supply  is  scanty,  with 
habendum  to  the  grantee  and  his  heirs  and  as- 
signs, so  long  as  he  or  they  shall  carry  on  the 
clothier's  business  at  or  near  the  samo  place 
and  bear  a  sixth  of  the  expense  of  repairing  the 
dam  and  fiume,  does  not  make  the  grantor  and 
grantee  tenants  In  common.  Shed  v.  Leslie,  22 
Vt  498. 

Under  a  grant  of  sufficient  of  a  water  power 
to  run  two  millstones,  without  reservation,  and 
a  subsequent  grant,  subject  to  the  former  one. 
of  sufficient  of  the  power  to  propel  five  run  of 
stone,  to  be  used  upon  an  equality  of  right  with 
three  other  run  of  stone  to  be  used  by  the 
grantor,  the  rights,  under  the  first  grant,  of 
two  run,  are  to  be  first  satisfied,  and  the 
grantee  can  do  nothing  to  interfere  therewith, 
and  the  grantor  cannot  use  more  than  his  pro- 
portional part  of  the  three-run  power  until  the 
machinery  of  the  grantee  Is  fully  supplied  to 
the  extent  of  the  rights  granted  to  him ;  and 
the  grantor  cannot,  by  running  his  mill  at  night. 
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by  which  to  convey  water  from  Fox  river 
southwardly  from  a  point  near  the  village 
of  Dayton,  on  said  Fox  river,  to  the  main 
channel  of  the  canal  at  Otta^wa,  a  distance 
of  about  4  miles.  John  Green  and  William 
Stadden  then  owned  the  east  half  of  section 
29,  town  34  north,  range  4  east  of  the  third 
principal  meridian,  at  Dayton.  This  tract  of 
land  formed  the  west  shore  line  of  Fox  river 
at  the  point  where  it  was  determined  to  be- 
gin the  construction  of  the  feeder  to  receive 
the  water  from  said  river.  Said  Green  and 
Stadden,  on  the  5th  day  of  June,  1838, 
executed  an  instrument  in  writing  author- 
izing the  canal  commissioners  to  enter  upon 
their  premises  and  proceed  to  the  construc- 
tion of  a  dam  and  lock  and  other  necessary 
structures  in  that  part  of  the  bed  of  Fox 


deprive  the  grantee  of  his  portion  of  the  water 
in  the  daytime.  Seneca  Woolen  Mills  v.  Till- 
man, 2  Barb.  Cb.  9. 

Those  deriving  water  rights  from  a  grantor 
who  first  granted  to  the  owner  of  the  site  on 
the  other  side  of  the  stream  a  preference  in  all 
cases  where  there  was  not  sufficient  water  for 
both  will  only  have  a  right  to  such  water  as  is 
not  required  by  the  first  grantee,  as  stipulated 
in  his  grant.     Jordan  v.  Mayo,  41  Me.  552. 

A  grantee  of  the  surplus  water  of  a  mill  pond 
after  a  mill  is  supplied  is  bound  to  take  notice 
of  wants  of  the  other  mill  and  shut  his  gate 
when  there  is  an  insufficiency  of  water ;  but  in 
case  the  owner  of  the  other  mill  undertakes  to 
regulate  the  fiow  of  the  water  he  is  bound  to 
permit  water  to  flow  to  the  second  mill  as  soon 
as  the  supply  is  sufficient  for  both.  Sumner 
V.  Foster,  7  Pick.  32. 

But  the  rule  that  a  grantee  of  water  power 
must  take  subject  to  the  rights  of  prior  grantees 
on  the  same  reservoir,  so  that  in  case  the  supply 
is  insufficient  his  coutrnct  will  not  be  specifical- 
ly enforced,  is  not  applicable  to  the  case  of  an 
artificial  channel  which  can  be  indefinitely  en- 
larged so  as  to  be  capable  of  supplying  the  power 
called  for  by  the  later  contract.  Conant  v.  Bel- 
lows Falls  C.  Co.  29  Vt.  263. 

A  grant  having  been  made  to  a  canal  corpora- 
tion of  a  right  to  erect  dams  in  a  navigable 
river,  a  subsequent  grant  of  a  right  to  erect  a 
dam  and  mill  on  the  same  stream  is  subordinate 
thereto,  and  damages  cannot  be  recovered  for 
the  exercise  of  the  prior  franchise.  Union 
Canal  Co.  v.  lAndis,  9  Watts,  228. 

Where  the  owner  of  a  water  power  leases  to 
one  the  right  to  draw  water  for  two  wheels  of 
a  certain  description,  and  to  another  the  right 
to  draw  for  one,  and  at  times  there  is  not 
enough  water  for  both,  the  lease  which  was  giv-, 
en  first  has,  by  law,  the  priority  in  the  use  of 
water,  and  the  lessee  under  the  later  lease  can 
claim  the  surplus  only  after  the  other  has  been 
supplied.  Ranlet  v.  Cook,  44  N.  H.  512,  84  Am. 
Dec.  92. 

The  last  grantee  of  one  who,  owning  a  mill- 
pond,  dam,  and  mills  on  both  sides  of  a  stream, 
conveys  the  property  on  one  side  with  the  first 
right  to  draw  water  from  the  pond,  and  subject 
to  repair  and  rebuild  the  dam  when  necessary, 
reserving  only  the  right  to  take  water  for  the 
other  mill  without  damaging  the  first  mill  when 
there  shall  be  a  scarcity,  is  not  entitled,  on  the 
raising  of  the  dam  6  inches,  by  the  dominant 
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river  to  which  the  riparian  rights  of  Green 
and  Stadden  extended,  and  also  to  construct 
a  "channel"  on  the  said  land  for  the  pur- 
pose of  receiving  the  water  to  be  taken  from 
the  river,  and  conveying  the  same  from 
thence  to,  and  discharging  it  in,  the  Illinois 
&  Michigan  Canal  at  a  point  some  4  miles 
below.    The  instrument  reads  as  follows: 

Whereas  the  board  of  commissioners  of 
the  Illinois  and  Michigan  Canal,  in  survey- 
ing different  routes  for  a  navigable  feeder 
from  the  best  practical  point  on  Fox  river 
to  the  Illinois  &  Michigan  Canal  at  the  town 
of  Ottawa,  and  such  basins  of  lateral  canals 
connecting  the  Illinois  river  with  said  canal 
at  that  point  as  in  their  opinion  will  most 
enhance  the  value  of  the  property  of  the 


owner,  to  use  water  for  the  servient  mill  until 
the  level  of  the  pond  falls  to  the  original  height 
of  the  dam,  for  the  first  grantee's  privileges  are 
primary  and  exclusive.  Wilder  v.  Bennett,  30 
Vt.  670. 

A  grant  of  a  certain  amount  of  water  to  one 
party  with  the  remainder  to  another  would  not, 
upon  the  first  grantee's  omission  to  make  use 
of  his  share,  give  the  second  grantee  a  right  to 
its  use.     Fowler  v.  Kent  (N.  H.)  62  Atl.  554. 

But  where  the  owners  of  a  stream  granted 
seven  eighths  of  the  privilege  of  the  stream  to 
the  proprietors  of  a  sawmill,  to  continue  as 
long  as  the  sawmill  was  kept  In  repair,  reserv- 
ing to  themselves  sufficient  water  to  carry  their 
fulling  mill  four  days  In  a  week,  and  subse- 
quently made  another  grant  of  a  right  to  erect 
a  slitting  mill  upon  the  same  stream,  with  the 
same  reservation  to  themselves,  and  providing 
that  such  grant  was  not  to  prejudice  the  saw- 
mill, the  subsequent  extinguishment  of  the  right 
of  the  sawmill  by  its  being  suffered  to  go  to 
decay  inures  to,  and  enlarges,  the  right  of  the 
subsequent  grantee.  Rowe  v.  Stoddard,  1  Root, 
447. 

Where  a  grantor  owns  two  mills  on  the  same 
bank  of  a  mill  privilege,  and  grants  the  upper 
with  the  stipulation  that  only  such  an  amount 
of  water  shall  be  taken  from  the  privilege  as 
will  not  Impede  the  speed  and  usefulness  of  the 
lower  mill,  the  grantee  must  treat  the  fiume 
leading  past  his  property  to  the  lower  mill  as 
appurtenant  to  the  lower  mill  exclusively,  un- 
less it  becomes  necessary  to  take  water  there- 
from for  the  use  of  his  machinery  which  he  has 
a  right  to  operate,  or  unless  it  can  be  so  taken 
without  being  practically  detrimental  to  the 
lower  mill.  Hammond  f.  Woodman,  41  Me. 
177,  66  Am.  Dec.  219. 

A  grantor  may  repair  or  rebuild,  and  forbid 
grantee's  use  of,  a  flume  which  leads  from  a 
dam  down  past  grantee's  mill  to  his  own 
lower  mill,  having  reserved  In  his  grant 
of  the  upper  mill  with  appurtenant  water 
privileges  the  right  at  all  times  to  take 
and  use  water  sufficient  to  drive  his  lower  mill, 
it  being  shown  that  grantee  is  not  dependent 
upon  that  flume  for  the  reasonable  enjoyment 
of  his  grant.    Ihid. 

After  a  grant  of  a  privilege  of  drawing  water 
from  a  milldam  for  certain  purposes  when  the 
water  is  not  needed  for  grantor's  mill,  grantor 
will  be  limited  to  the  use  of  the  same  quantity 
of  water  as  he  was  using  at  the  time  of  the 


874 


Illinois  Supreme  Court. 


Oct., 


state,  pursuant  to  an  act  entitled  '^\n  Act  to 
Amend  an  Act  Entitled  'An  Act  for  the  Ck)n- 
struction  of  the  Illinois  &  Michigan  Canal/ 
approved  January  9,  1836,"  have  surveyed 
one  route  passing  over  the  lands  and  prem- 
ises of  the  subscribers: 

Now,  therefore,  we,  the  subscribers,  for 
the  purposes  of  encouraging  the  construction 
of  said  feeder,  as  also  said  canal,  and  also 
for  the  application  of  water  to  manufactur- 
ing purposes  for  the  use  of  the  state,  or  any 
person  claiming,  by  purchase  or  otherwise, 
under  the  state,  and  as  an  inducement  for 
determining  on  such  route  and  location  for 
said  feeder  and  basins  as  will  pass  over  or 
otherwise  benefit  our  lands  and  premises,  do 
hereby  fully  and  absolutely  release,  acquit, 
and   discharge   the   people   of   the   state   of 


grant,  as  otherwise  the  grantee  might  be  de- 
prived of  that  for  which  he  contraeted.  Davis 
V.  Muncey,  38  Me.  00. 

The  purchaser  of  mllllDg  property  together 
with  the  water  power  appurtenant  thereto  may 
extend  an  end  of  the  dam  higher  up  the  stream 
after  its  destruction  by  flood,  where  rendered 
necessary  by  the  washing  away  of  the  bank  at 
that  end,  and  may  increase  the  height  of  the 
dam  Bufflclently  to  supply  the  water  necessary 
to  operate  the  mill  according  to  Its  capacity  at 
the  time  of  the  grant,  as  against  grantees  of 
the  remainder  of  the  grantor's  property  on  both 
sides  of  the  mil!  race  and  dam  upon  which,  by 
the  creation  of  the  mill  site,  the  grantor  had 
imposed  a  burden  In  favor  of  the  latter  prem- 
ises, which  passed  with  the  grant  thereof,  and 
subject  to  which  the  grantees  of  the  remaining 
property  necessarily  took.  Riverdale  Park  Co. 
V.  Westcott,  74  Md.  811,  22  Atl.  270. 

When  the  owner  of  a  mill  privilege  with  three 
mills  thereon  grants  the  first  mill  with  a  lim- 
ited amount  of  power  to  be  taken  after  his 
gristmill  Is  supplied,  and  then  grants  the  grist- 
mill with  the  amount  of  power  then  used,  a 
subsequent  grantee  of  the  third  mill  will  be  en- 
titled to  only  that  power  remaining  after  the 
prior  granted  mills  receive  their  stipulated 
amounts.     Klaer  v.  Rldgway.  86  Pa.  529. 

A  grant  of  a  lot  upon  one  shore  of  a  river 
divided  Into  two  branches  by  an  Island,  and  a 
certain  amount  of  the  water  power  of  such  river, 
entitles  the  grantee  to  such  amount  of  water 
from  that  pertaining  to  the  shore  on  which  such 
lot  Is  situated :  and.  If  such  water  is  InsufBclent 
because  of  prior  grants  from  the  same  grantor, 
then  from  the  water  pertaining  to  the  Island, 
also  owned  by  such  grantor.  Dexter  v.  Jeffer- 
son Paper  Co.  22  Misc.  389,  50  N.  T.  Supp.  557. 

Where  the  owner  of  two  mill  sites  situate  on 
a  stream  of  water  conveyed  the  upper  one  and 
one  half  of  a  pond  flowed  by  a  dam,  with  a 
reservation  that  the  grantor  was  to  have  and 
retain  the  privilege  of  conveying  water  from 
said  dam  in  a  prescribed  method  until  the  same 
should  arrive  at  the  upper  mill  and  thence  on 
to  the  lower  mill,  for  Its  necessary  accommoda- 
tion and  use.  it  was  held  that  no  prior  right 
was  reserved  to  the  grantor,  but  that  the 
grantee  was  to  have  one  half  the  water,  and  the 
gi'antor  the  other  half  with  the  privilege  of  car- 
rying that  half  across  the  premises  granted  to 
the  lower  mill.  Scovll  v.  Kennedy,  14  Conn. 
349. 
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Illinois  and  the  board  of  commissioners  of 
said  canal  of  and  from  all  damages  which 
we  may  sustain  or  might  claim  in  conse- 
quence of  the  construction  of  the  feeder  and 
basins,  or  their  or  either  of  their  fixtures 
and  appendages,  of  whatsoever  kind,  at,  on, 
over,  or  through  our  lands  and  premises,  and 
of  and  from  all  claims  and  demands  for  or 
on  account  of  any  lands,  waters,  or  streams 
that  may  be  entered  upon,  taken,  or  appro- 
priated for  the  construction  and  use  of  the 
said  feeder  and  basins  and  their  fixtures 
and  appendages:  Provided,  however,  that 
these  presents  be  understood  with  this  limi- 
tation, vis»:  That  the  subscribers  forbear  to 
relinquish,  and  hereby  reserve  to  themselves, 
whatever  claim  or  right  they  may  have  ac- 
quired to  one  fourth  part  of  the  water  that 


A  provision  In  a  deed  of  premises  and  the 
water  rights  appurtenant  thereto,  that  the 
grrant  of  the  water  right  is  subject  to  the  right 
of  the  gi'antor  and  his  legal  representatives  at 
all  times  to  draw  from  the  dam  an  amount  of 
water  corresponding  In  extent  to  a  water  right 
appertaining  to  other  property  of  the  grantor 
whose  right  was  originally  subordinate  to  that 
granted  by  the  deed,  will  be  construed  as  intend- 
ing merely  to  prevent  any  possibility  of  embar- 
rassment of  the  grantor  In  his  ownership  of 
the  subordinate  right,  and  not  to  change  the 
original  order  of  the  rights,  where  the  deed  pro- 
vides that  the  grantee  shall  have  the  right  to 
the  use  of  the  water  in  operating  the  factory 
upon  the  premises  as  fully  and  amply  as  the 
same  is  now  employed  by  the  grantor.  Dexter 
Sulphite  Pulp  &  Paper  Co.  v.  Frontenac  Paper 
(^o.  20  Misc.  442,  46  N.  Y.  Supp.  363. 

A  deed  conveying  a  factory  site  together  with 
an  undivided  eighth  of  the  land  flowed  and  sub- 
ject to  flowage.  and  further  providing  that,  if 
the  eighth  of  the  water  power  Intended  to  be 
conveyed  does  not  amount  to  a  specified  number 
of  Inches,  the  grantee  shall  be  entitled  to  use 
enough  water  to  make  up  such  amount,  subject 
to  the  grantor's  right  to  use  first  a  sufficient 
quantity  to  drive  four  run  of  millstones,  does 
not  entitle  the  grantor  to  use  the  entire  power 
for  his  mill  If  necessary  to  operate  the  four 
run  of  stone,  but  conveys  absolutely  to  the 
grantee  one  eighth  of  the  land  subject  to  flow- 
age,  including  the  water  thereon,  together  with 
the  qualified  right  to  additional  power  if  not 
needed  by  the  grantor.  Emery  v.  Three  Rivers, 
78  Mich.  438.  44  N.  W.  401. 

A  deed  conveying  land  on  one  side  of  a 
stream,  together  with  one  half  the  water  power 
of  a  dam,  to  be  drawn  or  taken  from  any  point 
i)etween  the  bank  and  the  center  of  the  stream, 
passes  the  right  to  the  use  of  the  momentum 
of  water  In  Its  passage,  and  not  a  given  quan- 
tity of  water,  and  the  grantor*s  right  to  the  use 
of  the  other  half  of  such  water  power  is  neces- 
sarlly  restricted  to  the  opposite  half  of  the 
!  stream :  and  therefore  the  grantee  will  have 
the  undisputed  control  of  the  use  of  the  water 
which  has  passed  through  a  sluiceway  from 
the  main  dam  into  a  lower  dam  or  pond  con- 
structed by  him  from  a  slough  on  his  side  of 
an  Island,  at  the  head  of  which  the  main  dam 
is  located,  inasmuch  as  the  water,  when  It 
reaches  this  pond,  has  passed  beyond  any  point 
where  it  can  be  nsed  as  motive  power  on  the  op- 
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may  ilow  in  the  Fox  river,  diminished  as 
that  quantity  may  chance  to  be,  in  the  just 
measure  of  its  proportion,  by  the  leakage, 
evaporation,  etc.,  necessarily  incident  to 
such  good  and  workmanlike  dam  and  lock 
structures  as  shall  be  deemed  requisite  for 
the  said  feeder  and  basins  and  useful  to  the 
state  and  after  the  necessary  quantity  has 
been  drawn  out  for  the  purpose  of  the  navi- 
gation of  said  canal,  but  agreeing  that,  in 
the  application  or  use  of  said  fourth  part 
aforesaid,  the  same  shall  be  drawn  out  of 
said  feeder,  within  i  of  1  mile  from  the 
head  of  the  guard  lock,  according  as  and  in 
the  manner  to  be  directed  by  said  commis- 
sioners or  other  authorized  agents.  This 
reservation  being  subject  to  the  farther 
limitation  that  it  shall  not  at  any  time  au- 


thorize the  subscribers,  even  within  the 
quantity  of  said  proportion,  to  reduce  the 
water  of  the  said  Illinois  &  Michigan  Canal 
during  the  season  of  navigation  below  the 
depth  of  0  feet,  which,  only,  shall  be  done 
by  the  permission  of  some  authorized  agent 
of  the  state.  They,  the  said  subscribers  here- 
by relinquishing  to  the  people  of  the  state  of 
Illinois,  for  the  reasons  and  purposes  as- 
signed, as  aforesaid,  all  and  whatever  right 
and  claim  they  may  have  to  the  residue  and 
all  other  portions  or  portion  of  the  waters 
of  the  said  Fox  river  beyond  and  above  the 
one-fourth  reserve  as  aforesaid,  and  they 
do  hereby  acquit  and  discharge  the  people 
of  the  said  state  of  Illinois  and  the  board  of 
commissioners  of  the  said  canal  from  all 
liability   whatsoever   for   the   constant   use 


poslte  side  of  the  main  channel  of  the  stream ; 
and  snch  grantor  can,  at  most,  bat  object  that, 
by  the  enlargement  of  the  sluiceways,  more  wa- 
ter is  drawn  Into  this  pond  than  his  grant  au- 
thorized ;  and  a  subsequent  sale  by  him  of  the 
right  to  draw  more  than  one  half  of  tbe  water 
into  such  pond,  since  it  cannot  be  a  sale  of  the 
water  of  the  river  or  Its  momentum,  which  he 
can  only  use  on  his  own  side  of  the  stream,  can 
amount  only  to  an  estoppel  of  his  right  to  use 
the  momentum  of  so  much  water,  leaving  the 
water,  after  passing  Into  the  lower  pond,  to  be 
used  In  accordance  with  the  rights  of  those  en- 
titled, by  grants  from  the  original  grantee,  to 
share  with  him  In  such  power.  Batavla  Mfg. 
Co.  V.  Newton  Wagon  Co.  91  III.  230. 

An  Increase  of  water  power  created  by  the  en- 
largement of  u  dam  belongs  to  all  t|ie  owners  of 
water  power  In  proportion  to  their  respective 
Interests,  and  not  to  the  original  owners  of  the 
dam  or  their  succesaors  In  interest,  where  such 
owners  sold  all  the  water  the  dam  would  afford, 
except  what  they  reserved  for  their  own  use, 
exacted  covenants  from  the  various  purchasers 
for  the  repair  and  maintenance  of  the  dam,  both 
the  owners  of  sold  water  and  reserved  water 
have  In  every  way  treated  each  other  as  owners 
of  the  dam  and  all  Its  power,  and  the  Improve- 
ment of  the  dam  has  been  paid  for  by  assess- 
ments upon  all  the  owners  of  water  In  propor- 
tion to  their  respective  interests,  although  the 
4leeds  conveyed  but  a  given  number  of  square 
inches  of  water  at  a  certain  head,  or  water  suf- 
ficient under  any  greater  head  to  be  equivalent 
In  power.  JanesvUle  Cotton  Mills  v.  Ford,  82 
Wis.  416,  17  L.  R.  A.  564,  52  N.  W.  764. 

Grantees  of  a  residue  of  a  water  power  who 
Join  a  voluntary  association  formed  for  keep- 
ing up  the  power,  and  pay  assessments  on  the 
Interest  granted  to  them,  will  be  estopped  from 
•claiming  that  the  conveyance  of  the  prior  In- 
terest was  void  as  an  attempted  severance  of  an 
appurtenance  from  the  land  to  which  It  was  at- 
tached, both  by  the  deeds  of  their  grantors,  in 
whose  position  they  stand,  and  by  their  conduct 
with  reference  to  the  association.  Forrest  Mill 
Co.  V.  Cedar  Falls  Mill  Co.  103  Iowa,  610,  72 
N.  W.  1076. 

A  reservation  by  the  original  owner  of  mills 
located  on  both  sides  of  a  dam  and  having  water 
privileges  In  common,  in  his  deed  to  Joint 
grantees,  of  half  of  that  mill  which,  by  private 
partition,  was  later  made  servient  to  the  other 
In  the  matter  of  water  power,  Is  no  answer  to 
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the  complaint  by  the  subsequent  owner  of  the 
dominant  privilege,  that  the  water  has  been  un- 
lawfully diverted,  when  It  is  not  shown  that  the 
reserved  rights  vested  in  the  defendant.  Rogers 
v.  Bancroft,  20  Vt.  250. 

On  the  determination  of  the  water  rights  of 
two  mill  owners  who  claim  through  a  common 
grantor,  evidence  of  the  manner  In  which  such 
water  rights  had  been  exercised  between  the 
grantor  and  his  Immediate  grantee  Is  admissi- 
ble as  defining  the  water  rights  of  each  as  they 
understood  them,  and  not  as  tending  to  vary 
the  terms  of  a  written  Instrument.  Fuller  v. 
Daniels,  63  N.  H.  895. 

III.  W?iat  rights  conveyed. 

a.  By  general  grant. 

1.  In  general. 

As  in  case  of  other  grants  the  question  of  the 
effect  of  a  grant  of  water  power  will  be  deter- 
mined chiefly  from  the  Intention  of  the  parties 
so  far  as  that  can  be  ascertained.  If  the  con< 
veyance  is  of  a  parcel  of  land  containing  the 
water  power,  or  of  the  right  to  use  water  to  cre- 
ate a  power,  or  of  a  portion  of  an  already  ac- 
cumulated store,  the  solution  of  the  question 
what  Is  conveyed  usually  is  plain.  So  If  a  par- 
ticular tract  of  land  or  mill  to  which  a  water 
power  Is  appurtenant  Is  conveyed  the  power  will 
be  held  to  be  Included  In  the  grant. 

In  construing  a  grant  of  a  water  right,  the 
situation  and  circumstances  of  the  parties  may 
be  considered.     Strong  v.  Benedict,  5  Conn.  210. 

A  grant  from  the  state  of  water  rights  will 
be  construed  the  same  as  a  similar  agreement 
between  natural  persons,  although  the  remedy 
for  its  breach  may  not  be  the  same/  Com. 
ew  rel.  Cass  v.  Pennsylvania  R.  Co.  51  Pa.  351. 

Where  tenants  in  common  owning  mills  served 
from  the  same  dam  simultaneously  execute  par- 
tition deeds  of  their  Joint  lands  and  appur- 
tenant water  rights,  the  conveyances  are  to  be 
construed  together  as  one  instrument,  and  a 
limitation  of  the  use  of  water  contained  in  one, 
the  other  being  silent  in  respect  thereto,  Is 
binding  upon  both  parties  and  their  successors 
In  Interest     Rogers  v.  Bancroft,  20  Vt.  250. 

The  right  of  each  party  to  the  conveyance 
must  be  exercised  so  as  not  to  Interefere  any 
further  than  possible  with  those  of  the  other 
party. 

A  grant  of  a  right  to  draw  water  as  shall 
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and  exercise  of  the  rights  and  powers  herein 
declared:  Provided,  if  the  hoard  of  commis- 
sioners shall  alter  or  change  the  dimensions 
of  said  feeder  as  now  located,  the  said  hoard 
are  to  pay  to  said  subscribers,  or  either  of 
them,  such  damages  as  they  may  sustain  in 
consequence  of  said  change. 

In  witness  whereof  we  hereunto  set  our 
hands  and  seals  this  5th  day  of  June,  in  the 
year  of  our  Lord,  1838. 

John  Green.  [Seal.] 

William  Stadden.     [Seal.] 

Signed,  sealed,  and  delivered  in  presence 
of  Giles  Spring  and  James  Tumey. 

A  dam  was  constructed  by  the  commis- 
sioners across  Fox  river  at  this  point;  also 
a  lock  at  the  dam  on  the  premises  of  said 


Green  and  Stadden  on  the  west  side  of  the 
river;  and  the  commissioners  also  dug  the 
feeder  from  the  lode  to  the  outlet  thereof  in 
the  canal  at  Ottawa.  The  feeder  was,  when 
constructed,  a  cliannel  of  the  width  of  60 
feet  at  the  top  and  40  feet  at  the  bottom, 
and  was  capable  of  conveying  water  to  the 
depth  of  5  feet  a  portion  of  the  way  and  4 
feet  the  remainder  of  its  length.  Four 
flumes  were  by  the  commissioners  put  in 
the  banks  of  the  feeder  within  the  limits  of 
the  Green  and  Stadden  land  for  the  purpose 
of  receiving  water  for  power  uses  reserved 
bv  said  Green  and  Stadden.  These  flumes 
were  constructed  in  1838  or  1839,  and  re- 
main in  practically  the  same  condition  to 
this  day.  The  water  power  reserved  by 
Green  and  Stadden  by  proper  assignments 


best  convenience  grantee  must  be  exercised  in 
a  reasonable  manner,  and  so  as  not,  by  wanton- 
ness or  negligence,  unnecessarily  to  injure  the 
grantor.     Kaler  v.  Beaman,  49  Me.  207. 

A  grantee  of  water  power  from  a  canal  has 
no  rigbt  to  use  more  than  the  amount  stated  In 
bis  deed,  under  the  claim  that  the  canal  has  a 
greater  capacity  than  was  estimated.  Powers 
V.  Perkins  (Mich.)  9  Det.  L.  N.  516,  92  N.  W. 
790. 

A  grantee  of  water  power  is  not  entitled  to 
use  more  power  than  his  deed  grants  him, 
where  the  power  of  an  artiflctal  canal  is  divided 
into  two  classes,  the  grantees  of  flrst-class  runs 
being  entitled  to  be  supplied  first,  under  the 
claim  that  he  has  the  rigbt  to  use  all  power  of 
both  classes  which  has  been  granted  to  him  so 
long  as  all  the  flrst-class  runs  have  not  been 
conveyed.     Ibid. 

^lien  a  deed  of  a  mill  site  and  privilege  In- 
cludes a  provision  that  grantee  shall  leave  a 
place  in  the  race  to  pass  off  as  much  waste 
water  as  he,  in  his  discretion,  may  think  proper, 
grantee  cannot  arbitrarily  or  capriciously  de- 
prive grantor  of  the  beneficial  use  of  the 
waste  water  which  was  undoubtedly  contem- 
plated at,  and  has  been  enjoyed  since,  the  time 
of  the  grant  Paschall  v.  Passmore,  15  Pa. 
296. 

Purchasers  of  a  manufactory  with  all  water 
rights  appurtenant  thereto  cannot  be  restricted 
by  the  grantor  to  the  returning  of  water  to  the 
stream  at  a  point  where  the  land  conveyed  is 
situated  on  both  sides  of  the  stream,  where  it 
is  so  situated  for  but  a  short  distance  below 
the  dam,  so  that  to  compel  such  a  return  would 
render  the  water  power  of  little  value,  and  at 
the  time  of  the  purchase  It  is  returned  lower 
down  the  stream  at  a  point  where  the  premises 
conveyed  were  located  on  one  side  only,  oppo- 
site other  lands  of  the  grantora  Ely  v.  Stew- 
art, 2  Md.  408. 

A  grant  of  the  right  of  commanding  and  con- 
ducting water  from  a  pond  for  the  use  of  mills 
through  any  gates  that  may  be  erected,  whenever 
the  same  may  be  necessary  for  the  use  of  the 
mill  privilege,  gives  no  right  to  require  the 
grantor  to  open  the  gates  for  the  benefit  of  the 
mill,  but  merely  a  right  to  the  grantee  to  open 
the  gates  whenever  he  finds  it  necessary  to  do 
so.     Revere  v.  Leonard,  1  Mass.  90. 

An  agreement  to  convey  land  by  the  same  de- 
scription as  used  in  former  deeds  will  not  im- 
ply that  the  parties  intended  to  include  a  right, 
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as  the  right  to  have  water  flow  to  a  mill  which 
passed  under  such  deeds,  not  by  force  of  special 
mention,  but  by  virtue  of  its  then  appertaining 
to  the  land,  and  which  both  parties  know  has 
since  been  extinguished.  Smith  v.  Thayer,  165 
Mass.  48,  28  N.  E.  1131. 

Reference  to  a  prior  deed  for  a  description 
of  a  water  right  conveyed  will  limit  the  ex- 
tent of  the  right  to  that  described  in  that  deed, 
and  it  cannot  be  measured  by  the  use  to  which 
the  grantor  has  put  it.  Perry  v.  Binney,  lOa 
Mass.  166. 

Purchasers  for  a  nominal  consideration  of 
lots  between  a  stream  and  a  canal  cut  nnder  the 
authority  of  the  legislature  for  the  improvement 
of  navigation  and  for  the  purpose  of  securing 
hydraulic  power  from  the  surplus  water  by 
means  of  a  <)am  constructed  at  the  head  of  the 
canal  for  that  purpose,  in  whose  conveyance 
there  was  no  express  grant  of  water  power  and 
whose  lots  as  platted  were  not  intended  to  ex- 
teud  to  the  canal,  are  not  entitled  to  the  use  of 
the  water  power  created  thereby  as  appurtenant 
to  their  lots,  and  they  are  estopped  from  claim- 
ing such  right  and  from  claiming  that  leasea 
thereof  were  taken  by  them  by  mistake  as  to 
their  legal  rights,  where  for  many  years  they 
continned  in  possession  and  paid  rent  thereun- 
der and  permitted  the  lessor  to  make  improve- 
ments at  great  expense.  Lawson  v.  Mowry,  52 
Wis.  219,  9  N.  W.  280. 

The  grant  of  land  on  both  sides  of  a  stream, 
Including  mills,  dams,  and  water  rights,  to  one 
who,  prior  to  that  time,  owned  only  a  piece  of 
land  bounded  by  the  margin  of  the  stream  anil 
the  right  to  draw  water  only  for  tanning  par- 
'  poses,  extinguishes  the  limitations  of  the  first 
'  grant,  and  thenceforward  the  grantee  possesses 
all  the  common-law  rights  of  a  riparian  propri* 
etor  having  the  right  to  the  reasonable  use  of 
all  the  water  of  the  stream,  subject,  only,  to- 
the  rights  of  a  lower  proprietor.  Rackliff  v. 
Rackliff,  96  Me.  261,  52  Atl.  839. 

The  grant  of  so  much  of  the  waters  of  a 
stream  as  may  be  spared  from  a  water  power 
gives  the  implied  right  to  erect  such  structures 
as  may  at  any  time  be  necessary  for  the  pur- 
pose of  diverting  such  waters  to  the  purpose 
for  which  they  were  appropriated ;  snch  a  right 
being  indispensable  to  the  enjoyment  of  the 
rights  granted.  Denton  v.  State,  72  App.  Dfv. 
248.  76  N.  Y.  Supp.  167. 

The  grant  of  a  right  to  the  waters  of  a  spring 
for  the  use  of  a  mill  does  not  include  the  use 
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came  to  be  owned,  at  the  time  of  filing  this 
billy  as  follows:  Three  parts  thereof  by  the 
appellant  Merrifield,  three  parts  by  the 
Standard  Fire  Bride  Company,  and  two 
parts  by  the  Columbia  Straw  Paper  Com- 
pany. 

In  1852  the  canal  commissioners  entered 
into  a  contract  with  the  Ottawa  Hydraulic 
Company,  by  which  they  purported  to  sell, 
and  lease  to  the  Ottawa  Hydraulic  Company 
for  a  term  of  twenty  years  from  the  1st  day 
of  May,  1852,  so  much  of  the  water  and 
water  power  furnished  by  the  Fox  river 
feeder  to  said  canal  as  could  be  used,  in  the 
manner  stated  in  said  contract,  by  said  Otta- 
wa Hydraulic  Company  without  interfering 
with  an  ample  supply  of  water  for  said 
canal,  and  agreed  that  said  Ottawa  Hydrau- 


lic Company  should  have  the  privilege  of 
using  and  subleasing  the  said  water.  At  the 
expiration  of  this  lease,  in  1872,  it  was  re- 
newed for  a  further  period  of  twenty  years, 
and  on  the  expiration  of  that  term  was 
again  renewed  for  a  third  period  of  twenty 
years,  thereby  continuing  the  same  in  force 
until  the  1st  day  of  May,  1912. 

On  and  before  the  2d  day  of  March,  1899, 
the  appellant  Merrifield  had  one  of  the 
flumes  connected  with  a  plant  which  he  op- 
erated, for  the  purpose  of  generating  elec- 
tricity, and  had  another  of  the  flimies  con- 
nected with  a  tile  factory  owned  by  him, 
and  drew  water  from  the  feeder  through 
these  two  flumes  for  the  purpose  of  oper- 
ating the  machinery  at  these  respective 
plants.  On  said  last-mentioned,  date  the  Ot- 


of  It  for  domestic  purposes  at  the  prlyate  resi- 
dence of  the  miller,  who  is  the  grantee.  Wood- 
ring  y.  Hollenbach,  202  Pa.  65,  51  Atl.  318. 

A  grant  of  water  power,  made  by  a  riparian 
owner  who  snbseqnently  becomes  the  owner  of 
an  Island  in  the  river,  gives  the  grantees  no 
right  to  any  water  pertaining  to  such  island, 
or  to  tbe  opposite  shore  on  the  other  branch  of 
the  river.  Dexter  v.  Jefferson  Paper  Co.  22 
Misc.  389,  50  N.  Y.  Supp.  657. 

A  partition  deed  executed  between  tenants  in 
common,  by  which  one  of  them  acquires  the 
premises  on  which  a  mill  is  situated,  vests  in 
the  grantee  the  whole  water  power  contained 
therein,  unless  restricted  by  the  terms  of  the 
deed.     MandeviUe  v.  Comstock,  9  Mich.  536. 

A  grant  of  ^  parcel  of  land  which  contains 
"2  acres  .  .  .  and  embraces  all  the  mill 
privileges**  on  one  side  of  a  river,  does  not  cre- 
ate any  mill  privileges  appurtenant  to  the  land, 
but  only  passes  such  water  rights  as  are  al- 
ready appurtenant  to  the  land  conveyed.  Pray 
V.  Great  Falls  Mfg.  Co.  38  N.  H.  442. 

A  water  right  acquired  by  grant  from  an 
upper  to  a  lower  riparian  owner  on  a  natural 
stream  will  pass  by  the  latter's  deed  of  his 
property  under  the  term  "appurtenances."  Hall 
V.  Sterling  Iron  ft  R.  Co.  148  N.  Y.  432,  42  N. 
E.  1056. 

A  sale  or  conveyance  of  mill  property,  either 
voluntarily  by  the  owner  or  by  Judicial  process, 
will  Invest  the  purchaser  with  title  to  an  ap- 
purtenant water  power,  race,  and  dam  which 
are  on  state  land,  although  they  be  not  de- 
scribed or  mentioned  in  the  conveyance.  Hoover 
V.  Hale,  56  Neb.  67,  76  N.  W.  457. 

A  grant  of  land  with  mills  thereon,  with  a 
"privilege  of  flowage,  use  of  water  and  repair- 
ing of  dam,  to  have  and  to  hold,  with  the  priv- 
ileges and  appurtenances  to  the  same  belong- 
ing," merely  enumerates  the  rights  passing  as 
Incidents  of  the  land  and  mills,  and  does  not 
warrant  or  convey  any  more  rights  than  would 
pass  without  such  enumeration  as  appurtenant 
to  the  property  conveyed.  Sevey  v.  Jones,  43 
N.  H.  441. 

The  sale  of  land  on  a  stream  with  mill  priv- 
ileges, with  a  prohibition  to  raise  the  water  be- 
yond a  stipulated  point,  is  not  a  guaranty  of 
any  quantity  of  water,  or  of  sufildency  of  wa- 
ter power  for  any  particular  use  in  machinery. 
The  right  to  nse  the  stream  for  mill  purposes 
is  restricted  by  the  limit  to  the  height  of  the 
dam,  implied  in  the  inhibition  against  the  over- 
67  L.  R.  A. 


flow  beyond  the  specified  point.  Salado  Col- 
lege V.  Davis,  47  Tex,  181. 

A  grant  of  a  dam  with  all  of  the  water  power 
on  grantor's  land  will  not  limit  grantee  to  the 
use  of  but  one  dam.  Nitzell  v.  Paschall,  8 
Rawie,  76. 

And  the  right  given  by  an  instrument  appor- 
tioning the  power  created  by  waterworks,  of 
erecting  a  new  building  and  placing  wheels  and 
gates  adapted  to  the  action  of  such  machinery, 
will  give  as  an  Incident  the  right  to  make  new 
flumes  and  openings  into  tbe  reservoir  for  the 
purpose  of  drawing  the  quantity  of  water  to 
which  the  party  is  entitled  and  applying  it 
most  beneficially  to  his  works.  Bardwell  v. 
Ames,  22  Pick.  333. 

A  grant  of  a  right  to  take  water  from  an  up- 
per to  a  lower  pond  will  not  Include  the  right 
to  take  It  to  a  wheel  below  the  lower  pond. 
Johnson  v.  Jaqui,  25  N.  J.  Eq.  410. 

A  representation  by  a  grantor  that  there  will 
always  remain  sufSclent  water  in  the  dam  to 
furnish  the  quantity  conveyed  is  not  fraudu- 
lent, as  it  is  merely  the  expression  of  an  opin- 
ion. Nor  can  a  representation  that  the  supply 
furnished  by  the  mllldam  Is  about  three  times 
that  conveyed  be  considered  fraudulent,  where 
the  grantees  receive  the  quantity  so  conveyed, 
as  they  are  not  prejudiced  thereby,  and  such 
representation  is  merely  the  expression  of  an 
opinion  or  estimate  of  the  quantity  discharged 
by  the  dam.     Morrison  v.  Koch,  32  Wis.  254. 

The  reasonable  implication  from  tbe  grant  of 
a  surplus  of  the  water  power  of  a  mill  pond  is 
that  the  grantor  shall  preserve  a  surplus  or 
make  reasonable  efforts  to  that  end,  upon  which 
the  grant  can  take  effect;  and  where  such 
grantor  permits  water  to  escape  through  the 
dam  because  the  same  is  out  of  repair,  which 
by  the  exercise  of  reasonable  care  could  be  re- 
paired, the  loss  must  fall  upon  him,  and  cannot 
l)e  charged  against  the  grantee,  where  the  for- 
mer has  the  right  to  enter  upon  and  keep  the 
said  dam  in  repair,  which  right  does  not  exist 
In  the  latter :  and  especially  as  the  latter  is 
charged  a  certain  proportion  of  the  expense  of 
keeping  the  same  in  repair.  Batavia  Mfg.  Co. 
V.  Newton  Wagon  Co.  91  111.  280. 

Under  a  deed  conveying  certain  fiowage 
rights  in  general  terms  in  order  to  effect  the 
purposes  of  the  grantee,  stated  in  the  recital 
of  the  deed,  of  obtaining  a  greater  head  of 
water  by  raising  the  grantee's  old  dam  or  build- 
ing a  new  one   higher  than   the  old  one,   the 
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iawa  Hydraulic  Company  commenced  an  ac- 
tion of  trespass  on  the  case  in  the  circuit 
•court  of  La  Salle  county  against  the  appel- 
lant Merrifield  for  the  purpose  of  fixing  the 
respective  rights  of  the  parties  thereto  in 
fiaid  water  and  water  power  furnished  hy 
said  Fox  river  feeder,  and  for  the  purpose 
of  determining  whether  said  Merrifield  was 
using  more  water  than  he  was  entitled  to. 
In  said  suit  such  further  proceedings  were 
had  that  on  or  about  the  Ist  day  of  Feb- 
ruary, 1901,  this  court,  by  its  judgment 
rendered  in  said  cause,  found  said  defend- 
ant, Louis  W.  Merrifield,  guilty,  and  en- 
tered a  judgment  in  favor  of  the  plaintiff 
and  against  the  defendant  for  $1  and  costs, 
only  nominal  damages  being  sought  in  said 
suit,  which  said  judgment  still  renuiins  in 
full  force  and  effect. 


After  the  termination  of  this  litigation 
between  appellant  Merrifield  and  the  Ottawa 
Hydraulic  Company,  the  canal  commission- 
ers installed  in  each  of  the  flumes  by  means 
of  which  Merrifield  was  drawing  water  from 
the  feeder  a  contrivance  called  a  "weir,"  for 
the  purpose  of  regulating  the  amount  of  wa- 
ter that  should  pass  from  the  feeder  through 
each  of  said  flumes.  The  weir  that  was 
placed  in  the  flume  at  the  electrical  power 
station  was  so  constructed  and  installed  as 
to  give  to  said  Merrifield  all  of  the  water 
power  of  said  feeder  which,  in  the  opinion 
of  the  canal  commissioners  and  according  to 
the  decision  of  the  court  in  the  trespass  case 
brought  against  him  by  the  hydraulic  com- 
pany, he  was  entitled  to  take,  and  the  weir 
installed  in  the  flume  of  the  said  Merri- 
field at  his  tile  mill  permitted  him  to  use 


grantee  may  build  the  dam  in  contemplation 
only  at  the  site  of  the  old  one,  and  not  at 
some  other  place.  Woods  v.  Nashua  Mfg.  Co. 
r.  N.  H.  467. 

When  a  riparian  proprietor  reserves  from  a 
grant  of  land  on  his  stream,  to  himself,  "his 
heirs  and  assigns  forever,  the  right  to  all  the 
water  power  created  by  a  dam  on  the  premises 
of  the  present  height  of  the  rolling  part  of  the 
dam  now  standing  on  the  premises,"  he  has  the 
right  to  have  all  the  water  that  would  natu- 
rally come  down  the  stream  to  the  dam  flow 
over  it;  and  any  substantial  diversion  by  the 
grantee  of  water  that  had  once  got  into  the 
stream,  and  which,  but  for  such  diversion,  would 
have  flowed  over  the  dam,  will  constitute  an  in- 
terference with  grantor's  rights.  Whitney  v. 
Fitchburg  R.  Co.  178  Mass.  559,  60  N.  E.  384. 

One  who  has  granted  another  the  right  of 
using  the  water  In  a  creek  for  mill  purposes  is 
not  entitled  to  injunctive  relief  against  a'  di- 
version of  the  water  from  a  lake  of  which  the 
creek  is  the  outlet  and  a  discharge  of  it  into 
a  neighboring  river  instead  of  the  bed  of  the 
creek,  where  the  grantor  did  not  object  until 
after  the  grantee  had  erected  his  mill,  dug  a 
race,  and  built  a  dam  at  large  expense.  Jacox 
V.  Clark,  Walk.  Ch.  (Mich.)'  249. 

The  grantee  of  a  right  of  using  the  power 
generated  at  a  dam  will  also  have  such  ease- 
ment over  grantor's  land  as  will  enable  him  to 
have  full  enjoyment  of  that  right.  Elliot  v. 
Shepherd,  25  Me.  871. 

A  deed  executed  by  the  owners  of  the  bed  of 
a  water-power  canal  to  persons  having  an  ease- 
ment in  the  water  power  thereof  appurtenant 
to  mill  lots  owned  by  them,  whereby  the  right 
was  granted  to  them  to  make  certain  improve- 
ments upon  the  canal,  which  they,  in  connec- 
tion with  the  grantors,  had  agreed  with  others 
to  make,  reserving  to  each  grantor  an  interest 
«qual  to  his  right  to  water  power,  and  provid- 
ing that  the  rights  should  be  enjoyed  by  the 
parties  as  tenants  in  common  in  proportion  to 
the  right  of  each  to  use  the  water  power, — 
does  not  estop  the  grantors  from  asserting  title 
to  the  bed  against  the  grantees,  each  of  the 
grantees  being  the  owner  of  a  mill  lot  as  well 
as  of  an  undivided  interest  in  the  bed  as  ten- 
ants in  common  in  proportion  to  their  respec- 
tive rights  to  the  water  power.  Nichols  v.  New 
England  Furniture  Co.  100  Mich.  230,  59  N. 
W.  156. 
67  L.  R.  A. 


2.  Corustruction  of  yranta. 

There  are  many  cases  which  depend  so  en- 
tirely upon  the  peculiar  language  of  the  instru- 
meut,  or  upon  the  special  circumstances  of  the 
transaction,  that  little  more  can  be  done  than  to 
state  the  holding  of  the  particular  case,  gen- 
eral rules  being  of  little  or  no  application. 

A  grant  of  a  mill  "to  have  the  flrst  privilege 
of  water  for  running  the  same"  purports  to 
give  as  much  water  as  Is  necessary,  and  not 
merely  as  much  as  is  not  subject  to  valid 
claims.     Ilapgood  v.  Brown,  102  Mass.  461. 

A  sale  of  land  on  one  side  of  a  river,  includ- 
ing one  half  of  the  water  powjer  of  the  river 
controlled  by  a  dam  adjacent  to  such  land,  has 
reference  only  to  the  one  half  of  the  water 
power  of  the  river  on  that  side  thereof  adja- 
ceht  to  the  land  conveyed.  Jobbins  v.  Gray, 
34  111.  App.  208. 

Where  a  corporation,  having,  pursuant  to 
statute,  constructed  a  leat  or  water  course  for 
the  purpose  of  supplying  a  town  with  water, 
conveyed  certain  mills  situated  on  the  leat, 
"together  with  the  fourth  part  of  and  in  the 
said  close,  and  the  leat  or  watercourse  coming 
and  going  to  all  the  said  mills,**  the  grantee 
did  not  take  a  one-fourth  part  of  the  leat,  but 
merely  became  entitled  to  such  amount  of  the 
water  as  remained  after  satisfying  the  public 
purposes.  Atty.  Qen.  v.  Plymouth,  0  Beav. 
07,  15  L.  J.  Ch.  N.  S.  109. 

Under  a  grant  of  a  mill  with  "privilege  of 
drawing  water,*'  grantee  is  entitled  to  draw 
water  from  grantor's  head  of  water  in  that  lo- 
cality, even  if  it  be  in  two  reservoirs,  except  so 
far  as  he  may  interfere  with  ricbts  previously 
granted.     Elliot  v.  Shepherd.  25  Me.  871. 

A  grant  of  a  privilege  of  drawing  water  from 
a  river  "to  the  full  extent  and  capacity  of  the 
bulkhead  now  there"  will  limit  the  quantity  to 
such  as  would  pass  through  the  existing  struc- 
ture, and  such  quantity  after  a  lapse  of  time 
and  change  of  conditions  must  be  determined 
as  one  of  fact.  Appleton  Paper  ft  Pulp  Co.  v. 
Kimberly  &  C.  Co.  100  Wis.  195,  75  N.  W.  889. 

Where  the  owner  of  two  mills  located  on  a 
watercourse  covenanted  to  maintain  a  dam  of 
suflScient  height  to  turn  the  waste  water  Into 
a  wing  dam  of  the  covenantee,  by  waste  water 
was  meant  all  of  the  water  remaining  after  the 
use  of  ail  which  was  reasonably  necessary  for 
the  beneiclal  enjoyment  of  the  mills  as  they 
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two  thirds  as  much  water  as  the  weir  in 
the  flume  at  said  electrical  power  station. 
Such  division  of  the  water  was  made  at  the 
request  of  said  Merrifield,  and  upon  his 
4igTeement  not  to  use  water  through  both 
flumes  at  the  same  time.  The  appellant 
Herrifleld  contended  these  weirs  so  obstruct- 
-ed  the  flow  in  the  flumes  as  to  deprive  him 
at  all  times  of  a  portion  of  the  quantity  of 
the  water  and  of  the  *'head"  of  water  that 
he  was  entitled  to  receive  under  the  Green 
and  Stadden  contract,  and  to  deprive  him  at 
-other  times,  when  the  stage  of  the  water  is 
low  in  the  feeder,  of  all  water  whatever, 
■and  he  and  his  coappellant,  George  Gallo- 
way, an  employee  of  his,  removed  the  weirs 
irom  the  flumes.  The  canal  commissioners 
notified  said  Merrifield  and  said  Galloway 
that  their  action  in  removing  said  device 


then  existed.  Fowler  y.  Kent  (N.  H.)  52  Atl. 
^54. 

A  grant  of  the  undivided  half  of  a  sufficiency 
-of  water  to  operate  specified  mills  entitles  the 
grantee  to  but  one  half  of  the  entire  quantity 
-of  water  In  the  stream,  and  he  has  no  right  to 
draw  a  constant  quantity  unvaried  by  the  fact 
of  the  diminution  of  the  stream  from  natural 
causes.     Dow  v.  Edes,  58  N.  H.  193. 

A  grant  of  a  portion  of  the  powers  created 
"by  a  dam  by  the  clause  "to  the  capacity  of  the 
bulkhead  now  there'"  will  not  give  a  right  to 
-draw  down  the  head  so  as  to  use  the  water  In 
a  wasteful  way  to  the  injury  of  the  rights  of 
other  proprietors,  although  more  power  can  be 
•obtained  from  the  particular  flume  by  sacrific- 
ing volume  to  velocity  of  flow.  Appleton  Paper 
<&  Pulp  Co.  V.  KImberly  &  C.  Co.  100  Wis.  105, 
76  N.  W.  889. 

An  agreement  by  adjoining  landowners  that 
one  shall  have  a  right  to  have  all  the  water 
drawn  by  him  from  a  canal  feeder  to  run  his 
mill  flow  over  the  land  of  the  others,  and  that 
the  latter  shall  have  the  right  to  have  all  the 
water  drawn  flow  over  his  lands,  will  give  them 
the  right  to  all  the  water  actually  drawn,  al- 
though the  amount  is  In  excess  of  what  the 
former  had  a  right  to  draw.  Armstrong  v. 
Potts.  23  N.  J.  Eq.  92. 

A  right  to  maintain  a  dam  and  reservoir  on 
•certain  land,  which  has  been  acquired  by  one  of 
the  heirs  of  the  former  owner  by  an  independ- 
<«nt  grant  as  appurtenant  to  land  on  which  he 
has  a  mill,  will  not  be  given  by  a  deed  in  which 
he  joins  with  the  heirs  of  such  person  In  grant- 
ing "all  right,  title,  and  interest  of  us  and  each 
of  us  In  and  to"  the  land,  "hereby  quitclaiming 
all  our  right,  title,  and  interest  In  and  to  all  the 
real  estate"  owned  by  their  ancestor  at  the 
time  of  his  decease,  with  covenants  against  "all 
encumbrances  made  or  suffered  by  us  or  either 
.of  us  respectively."  Kendall  v.  Brown,  7  Gray, 
210. 

The  owner  of  the  water  power,  land,  and 
mills  on  each  side  of  a  stream,  who,  after  con- 
veying one  undivided  half  of  the  land  and  mill 
on  one  side,  grants  the  other  undivided  half 
therein  "with  a  privilege  to  draw  the  water 
.  .  .  sufScient  for  one  tub  wheel  at  all  sea- 
•flons  of  the  year,"  conveys  only  an  undivided 
balf  of  the  quantity  of  water  so  specified,  to 
correspond  with  the  interest  in  the  land  and 
4J7  L.  R.  A. 


was  unlawful,  and  again  put  in  said  device 
in  said  flumes,  and  warned  the  said  Merri- 
field and  the  said  Galloway  not  to  inter- 
fere with  the  same.  Afterwards,  in  the* 
night  between  the  10th  and  11th  days  of 
March,  1901,  the  said  Merrifield  caused  said 
device  to  be  again  destroyed  and  torn  out, 
and  the  said  Merrifield  thereafter  threat- 
ened that  he  would  tear  out  and  destroy  any 
device  or  weir  placed  in  his  said  flumes 
which  would  prevent  him  from  using  all 
the  water  he  might  need  for  his  electrical 
power  station.  The  canal  commissioners 
replaced  the  weirs,  and  flled  this,  their  bill 
to  enjoin  the  removal  of  the  same,  and  the 
decree  appealed  from  granted  the  restrain- 
ing order  asked  in  the  bill. 

The    appellant   Merrifield    contends    that 
under  the  proper  construction  of  the  con- 


mill  conveyed.  Loverln  v.  Walker,  44  N.  H. 
489. 

A  conveyance  of  land  "with  appurtenances" 
did  not  pass  to  the  grantee  the  right  to  water 
power  to  operate  a  tannery,  where  he  erected 
the  tannery  after  having  taken  possession  un- 
der a  parol  sale,  and  was  permitted  by  parol  li- 
cense, without  consideration,  to  cut  a  race  to 
grantor's  mill  race  and  draw  water  therefrom 
when  the  same  was  not  needed  to  operate  the 
grantor's  mill,  and  the  deed  referred  to,  al- 
though executed  after  the  mill  and  race  were 
built,  was  made  to  carry  out  the  parol  sale,  and 
made  no  mention  of  the  mill  or  a  right  to  take 
water,  and  did  not  by  its  terms  purport  to 
convey  any  such  right.  Moore  v.  Sinks,  2  Ind. 
257. 

A  grantee  of  land  with  the  privilege  of  tak- 
ing 50  square  Inches  of  water,  to  be  applied 
5  feet  from  the  surface  of  the  river  opposite 
the  place  of  taking  it  from  the  race,  is  entitled 
to  use  such  quantity,  to  be  applied  directly  to 
his  machinery  by  a  race  conducting  the  same 
from  the  grantor's  race  to  the  place  where  it 
should  be  applied,  but  cannot  draw  It  into  a 
flume  or  reservoir  and  afterward  apply  It  by 
a  larger  discharge  than  50  square  Inches.  Pad- 
dack  v.  Pardee.  1  Mich.  421. 

A  grant  by  the  owner  of  land  on  both  sides 
of  a  river,  who  has  constructed  a  dam  and  a 
canal  to  convey  water  to  mills,  of  one  of  the 
mills  together  with  "all  the  canal-water  priv- 
ilege," excepting  sufficient  water  to  furnish  a 
certain  amount  of  power  to  the  remaining  mills, 
conveys  all  the  water  of  the  river  which  will 
flow  through  the  canal,  subjecting  the  entire 
river  and  bed  to  the  servitude  of  the  canal 
privilege.     Cnmmlngs  v.  Parker,  61  N.  H.  516. 

A  deed  granting  the  "right  to  control  the 
water,  for  the  purposes  of  a  gristmill,  to  the 
top  of  a  stump  standing  In  the  pond,  and  re- 
serving the  right  to  draw  water  down  to  the 
top  of  such  stump  in  any  shape  and  for  any 
purpose,  from  the  dam  or  flume,  so  as  not  to 
interfere  with  the  gristmill  privileges,"  conveys 
an  unimpeded  right  to  the  water  after  It  has 
settled  to  the  level  of  the  top  of  the  stump,  not 
an  exclusive  use  of  the  water  as  a  mass  below 
such  top ;  and  retains  the  free  use  of  all  the 
water  when  It  Is  above  such  top,  not  merely  an 
upper  stratum.  Douglass  v.  Whlttemore,  32 
Vt.  686. 

Where,  upon  the  partition  of  land  and  a  mill 
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tract  between  Green  and  Stadden  and  the 
canal  commissioners  one  half  of  the  water 
in  the  Fox  river  was  to  be  diverted  from 
JJmt  stream  and  caused  to  flow  through  the 
feeder,  and  that  said  Green  and  Stadden  re- 
served the  right  to  withdraw  from  the 
feeder  and  use  for  their  own  purpose  one 
half  of  the  water  so  to  be  taken  from  the 
river,  ''diminished  as  that  quantity  may 
chance  to  be,  in  the  just  measure  of  its  pro- 
portion, by  the  leakage,  evaporation,  etc., 
necessarily  incident  to  such  good  and  work- 
manlike dam  and  lock  structures  as  shall 
be  deemed  requisite  for  the  said  feeder  and 
basins  and  useful  to  the  state,  and  after  the 
necessary  quantity  has  been  drawn  out  for 
the  purpose  of  the  navigation  of  the  said 
canal,  but  agreeing  that,  in  the  application 


or  use  of  said  fourth  part  aforesaid,  the 
same  shall  be  drawn  out  within  i  of  1  mile 
from  the  head  of  the  guard  lock,  aooording- 
as  and  in  the  manner  to  be  directed  by  said 
commissioners."  The  Ottawa  Hydraulic- 
Company,  in  the  action  of  trespass  brought 
against  the  appellant  Merrifield,  contended 
that,  under  the  true  construction  of  the  con- 
tract betw^een  Green  and  Stadden  and  tlie 
canal  commissioners.  Green  and  Stadden  re- 
served, and  that  they  and  their  heirs  and 
assigns  were  entitled  to,  the  one-fourth  part, 
only,  of  the  water  which  came  into  the 
feeder  from  the  river,  diminished  as  that 
quantity  might  chance  to  be  by  evapora- 
tion, etc.,  and  for  the  purpose  of  navigatioi^ 
of  the  canal,  as  specified  in  the  contract. 
The    canal    commissioners    construed    the- 


privilege,  the  tenant  in  common  who  becomes 
the  owner  of  the  pond  and  dam  appurtenant  to 
and  above  a  mill  grants  to  the  tenant  In  com- 
mon who  becomes  possessed  of  the  mill  under 
the  partition  the  mill  estate  which  borders  on 
the  stream,  "together  with  a  privilege  to  build 
and  keep  in  repair  a  trench  not  exceeding  7% 
feet  wide.  Including  all  necessary  materials  of 
stone,  plank,  or  timber,  from  the  dividing '  line 
westward  into  the  pond,  bounding,**  etc., 
"with  six  tenths  of  the  water  appertaining  to 
said  divided  premises,'*  the  grant  will  be  con- 
strued as  granting  six  tenths  of  the  water 
power,  and  not  merely  that  portion  of  the 
water ;  and  in  such  case  those  claiming  under 
the  owner  of  the  dam  and  pond  cannot  destroy 
such  dam  to  the  injury  of  those  who  claim 
under  the  owner  of  the  mill  estate, — especially 
where,  at  the  time  of  the  partition,  the  water 
power  from  the  pond  was  necessary  to  the 
operation  of  the  mill,  and  the  deed  of  parti- 
tion described  the  estate  as  "certain  lot  of  land 
and  water  privilege  ;**  and  where  it  appears 
that  for  more  than  forty  years  the  water  has 
been  conducted  from  the  pond,  through  the 
trench,  to  the  mill  without  objection  or  ques- 
tion as  to  the  right,  during  which  time  the  ex- 
pense of  repairs  in  the  dam  and  fiowage  drain- 
age has  been  paid  by  the  owners  of  the  dam 
and  owners  of  the  mill,  proportionally.  Biat- 
teson  V.  Wilbur,  11  B.  I.  546. 

The  conveyance  of  a  grain  elevator  together 
with  the  perpetual  use  of  water  power  and  the 
machinery  of  the  grantor's  adjoining  mill,  by 
which  the  elevator  is  operated,  for  which  right 
consideration  equal  to  that  paid  for  the  eleva- 
tor is  given,  conveys  an  easement,  not  merely 
to  a  water  power,  but  a  right  to  have  that 
power  delivered  to  the  elevator  so  as  to  oper- 
ate the  same  without  any  further  cost  than  the 
purchase  price,  and  is  a  conveyance  running 
with  the  land,  and  may  be  enforced  by  the 
grantee  of  the  elevator  against  the  grantee  of 
the  mill  property,  and  is  not  a  mere  personal 
license  to  use  water  from  the  mill  race  by 
means  of  the  machinery  in  existence  at  the  time 
of  the  sale.  Hottell  v.  Farmers*  Protective 
Asso.  25  Colo.  67,  53  Pac.  827. 

When  a  deed  of  a  mill  site  grants  the  right  to 
draw  a  given  proportion  of  the  water  when 
and  so  long  as  it  runs  over  the  dam,  and  none 
at  any  other  time,  except  that  if  the  grantor 
or  his  assigns  should  not  want  to  nse  it,  the 
grantee  may  do  so  (subject  to  a  factory  right)  ; 
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the  grant  is  to  be  construed  as  conveying,  (1> 
all  the  water  in  the  river  (except  the  factory 
right)  when  the  grantor  or  his  assigns  do  not 
want  to  use  it,  and  (2)  the  stated  proportion 
when  it  runs  over  the  dam,  the  grantor  being' 
confined  to  his  then  customary  use ;  and  when- 
ever, with  such  use,  there  is  sufScient  water  to 
run  over  the  dam,  then  the  grantee  has  a  right 
to  use  his  proportion  of  the  water  in  the  stream ; 
and  a  construction  of  such  instrument  is  not 
to  be  adopted  whereby  there  passes  to  the- 
grantee  only  the  specified  proportion  of  water 
when  it  runs  over  the  dam,  with  a  reserva 
tion  to  the  grantor  of  everything  else, — a  ten- 
ancy in  common  of  the  water  running  over  the- 
dam,  and  a  lesser  wholly  subordinate  interest  in 
any  more  according  to  the  will  and  desire  of  the 
grantor  and  his  successors  in  title.  Safford  v. 
Gaysville  Mfg.  Co.  71  Vt  86,  42  Atl.  615. 

Under  a  conveyance  of  land  and  water  priv- 
ilege describing  the  latter  as  the  right  to  raise 
and  pond  back  the  water  of  the  river  running 
through  the  premises  to  a  designated  point, 
with  the  right  to  use  all  the  water  then  used 
or  which  might  thereafter  be  used  at  the  two 
privileges  owned  by  the  grantor  and  situated 
above  the  premises  conveyed,  and  followed  by 
a  covenant  that  the  grantee  should  at  all  times- 
have  as  much  water  to  use  as  would  equal  the 
amount  usually  required,  with  a  properly  con- 
structed breast  wheel,  to  run  six  complete  sets 
of  woolen  machinery  during  twelve  hours  of 
each  working  day,  provided  that  the  dam  of 
the  grantee  should  be  .kept  properly  graveled 
and  the  fiume  kept  in  suitable  repair, — it  was 
held  that  the  privilege  conveyed  was  limited 
by  the  provisions  of  the  covenant,  and  the  grant 
was  of  only  suflicient  water  to  run  six  sets  of 
machinery  during  twelve  hours  of  each  day. 
Fitch  V.  Belding,  49  Conn.  469. 

Under  a  grant  from  the  owners  of  a  mill 
pond  conveying  the  right  at  all  times  of  taking 
and  using  the  water  from  the  pond  for  any 
other  mill  which  should  thereafter  be  erected 
upon  the  site  of  the  grantee's  present  gristmill 
to  the  same  extent  that  they  now  have  a  right 
to  do,  or  have  been  accustomed  to  do,  for  the 
operation  of  their  said  gristmill,  the  grantees 
acquired,  not  only  a  confirmation  of  their  ex- 
isting rights,  but  the  right  to  the  use  of  the 
water  which  they  had  been  accustomed  to  nse, 
although  such  customary  use  had  not  ripened 
into  a  right.  Avon  Mfg.  Co.  v.  Andrews,  30 
Conn.  476. 
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Green  and  Stadden  contract  as  did  the  hy- 
draulic company. 

It  appeared  from  the  transcript  of  the 
proceedings  had  in  the  trespass  case  which 
the  hydraulic  company  brought  against 
Merriiield  that  the  circuit  court,  in  hearing 
and  disposing- of  that  proceeding,  gave  to 
the  Green  and  Stadden  contract  the  same 
construction  contended  for  by  the  Ottawa 
Hydraulic  Company,  and  under  such  inter- 
pretation of  the  contract  entered  judgment 
against  Merrifield.  The  canal  commission- 
ers accepted  this  interpretation  and  deci- 
sion of  the  circuit  court  as  the  true  and 
l^al  meaning  and  construction  of  the  Green 
and  Stadden  contract,  and  as  fixing  the 
rights  of  Merrifield  and  the  Ottawa  Hy- 
draulic Company  in  respect  to  their  rights. 


respectively,  in  the  water  which  came  into 
the  feeder. 

It  appeared  from  the  record  of  the  pro- 
ceeding in  the  action  of  trespass  that  the 
issue  was  whether  the  appellant  Merrifield 
was  receiving  more  water  from  the  feeder 
than  he  was  entitled  to  take  as  an  assign 
of  the  said  Green  and  Stadden,  and  that 
the  determination  of  this  issue  involved  the 
construction  by  the  court  of  the  provisions 
of  the  contract  between  Green  and  Stadden 
and  the  canal  commissioners  in  respect  of 
the  reservation  by  Green  and  Stadden  of  the 
right  to  use  water  from  the  feeder.  The 
trespass  case  was  heard  by  the  court  with- 
out the  intervention  of  a  jury.  The  litigants 
presented  to  the  court  propositions  to  be 
held  as  the  law  applicable  to  the  contention^ 


The  purchaser  of  a  mill  site  under  a  grant 
conveying  all  the  water  power  thereat  and  giv- 
ing the  right  to  construct  dams  on  the  grant- 

-or's  land  In  aid  thereof  is  not  restricted  to  the 
water  power  which  had  at  one  time  been  used 

.at  such  site  by  the  grantor,  but  Is  entitled  Lo 
whatever  water  power  might  be  created  at  such 
point;  and  to  make  such  water  power  available 
the  height  of  dams  may  be  Increased,  and,  if 
necessary  to  the  security  and  most  beneficial 
use  of  his  mill,  the  location  of  a  guard  loclc  may 
be  changed,  providing  such  changes  do  not  in- 
terfere with  or  impair  the  free  enjoyment  of 
an  upper  mill  by  the  grantor  or  his  successor  in 
Interest.  Mack  v.  Bensley,  68  Wis.  80,  23  N. 
W.  97. 

A  grant  of  water  power  equal  to  the  quantity 
which  a  third  person  is  entitled  to  draw  from 

^a  reservoir  under  an  indenture  between  the  own- 
•ers  of  rights  thereon,  which  right  is  by  the  in- 
denture fixed  at  the  amount  of  water  which 
will  pass  through  a  certain  number  of  gates  of 
specified    dimensions,    will     convey    only    the 

■amount  of  water  which  will  pass  through  like 
gates,  and  not  enough  additional  to  make  up 
for  the  difference  In  flow  between  the  location 

-of  the  works  of  the  grantee  and  those  of  the 
person  mentioned.  Bardwell  v.  Ames,  22  Pick. 
333. 

Under  a  grant  of  376  cubic  inches  of  water 
under  a  13-foot  head  at  all  times  when  there 
shall  be  so  much  water  in  the  race  more  than 
shall  be  necessary  to  drive  advantageously  the 
mill  on  the  premises  granted  with  two  run  of 
stones  and  certain  other  machinery,  the  grantee 
is  entitled  to  375  inches  under  the  head  of  13 
feet   in  addition   to   the  amount  necessary   to 

-drive  the  mill  and  machinery,  and  not  simply 
what  Is  left  of  it  after  deducting  what  shall  be 
used  under  the  prior  right;  and  the  grantor  Is 
bound  to  make  reasonable  effort  to  remove  ice 
and  slush  which  prevent  the  water  from  flow- 
ing into  the  race.  Torrence  v.  Conger,  55  N. 
Y.  680. 

Where  a  person  acquires  title  to  land  on  one 
side  of  a  river  and  a  miUdam,  Including  the  use 

•  of  one  half  the  water  power  of  such  dam,  which 
Is  situated  at  the  head  of  an  island  In  the  river, 

-such  water  to  be  taken  from  his  side  of  the 
stream  to  Its  center ;  and  by  means  of  a  dam 
across  a  slough  between  his  land  and  the  island 
he  constructs  a  mill  pond  Into  which  he  con- 

•  ducts  the  water  through  a  sluiceway  from  the 
imain  dam ;  and  afterwards  by  deed  he  conveys 
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to  another  the  right  to  one  sixth  of  the  water 
power  of  such  mill  pond  remaining  after  he  has 
reserved  and  set  apart  as  preferred  water  power 
for  his  own  use  a  certain  quantity  of  water  to 
be  drawn  under  the  full  head  that  can  or  may 
be  obtained, — such  grantee  acquires  thereby  the 
right  to  the  use  of  one  sixth  of  the  whole  resi- 
due of  the  water  power,  after  such  stated 
quantity  has  been  reserved,  and  not  merely  of 
the  half,  and  this,  too,  not  only  of  the  water 
power  then  obtained,  but  of  the  additional 
water  power  subsequently  acquired  by  such 
grantor  by  purchase  from  the  owners  of  the 
other  half  thereof  on  the  other  side  of  the 
river ;  and  such  purchaser  is  not  entitled  to 
preference  as  to  such  additional  supply  as 
against  his  grantee.  Batavia  Mfg.  Co.  v.  New- 
ton Wagon  Co.  91  111.  230. 

A  subsequent  general  clause  in  a  deed  grant- 
ing all  the  water  of  a  designated  river  which 
can  be  conducted  through  a  ditch  and  flume, 
the  grant  of  which  by  a  prior  clause  minutely 
and  specifically  describing  the  same  is  specifi- 
cally limited  to  a  half  Interest,  conveys  only  a 
half  interest  therein,  and  not  the  whole  thereof, 
as  such  first  clause  clearly  Indicates  the  inten- 
tion of  the  parties  thereto  and  the  subsequent 
general  clause  must  be  construed  as  limiting 
the  extent  of  the  grant  to  its  specific  and  par- 
ticular description.  Fogus  v.  Ward,  10  Nev. 
269. 

Where  the  owner  of  a  tract  of  land  throngh 
which  a  small  stream  flowed  and  on  which  had 
been  erected  a  tannery  and  three  dams  con- 
veyed, at  a  time  when  two  of  the  dams  had 
gone  out  of  existence  and  entirely  disappeared 
and  the  third  was  In  a  dilapidated  condition, 
the  water  privilege,  with  the  power  and  appur- 
tenances thereunto  "as  they  now  exist,"  in- 
cluding absolute  title  to  the  tannery  with 
appurtenances,  with  the  right  to  repair  and 
rebuild  the  dam,  It  was  held  that  the  grantee 
acquired  only  the  dam  existing  at  the  time  of 
the  conveyance,  and  could  not  construct  one  at 
a  different  place.  Ferrlss  v.  Enowles,  41  Conn. 
308. 

Under  a  covenant  that  a  grantee  should  have 
the  privilege  of  using  water  from  a  pond  "when 
and  at  all  times  when  water  is  and  remains  in 
said  pond  sufScient  for  driving  and  running  the 
machinery  of  a  gristmill,  the  property  of 
grantor,  and  the  said  fulling  and  carding  ma- 
chine hereby  sold  to  grantee ;"  and  "provided 
always   that   when    and   whenever   there   Is   a 
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between  them.  These  propositions  asked  the 
court  to  construe  and  interpret  the  Green 
and  Stadden  contract  according  to  the  re- 
spective views  of  the  parties.  The  court 
refused  to  hold  the  propositions  asked  on 
behalf  of  the  appellant  Merrifield  and  held 
that  the  propositions  presented  in  behalf 
of  the  hydraulic  company  correctly  con- 
strued the  contract. 

Proposition  No.  1  asked  by  the  hydraulic 
company  and  held  by  the  court  declared 
that,  under  the  proper  construction  of  the 
Green  and  Stadden  contract,  the  water 
which  the  said  Green  and  Stadden  reserved 
"was  the  one-fourth  part  of  the  water  of 
the  Fox  river  which  passed  through  the 
guard  lock  at  Dayton,  Illinois,  into  said 
feeder,  diminished  as  that  quantity  might 


chance  to  be,  according  to  the  provisions  of 
said  release  in  that  regard." 

Proposition  No.  2,  presented  in  behalf  of 
the  hydraulic  company  and  held  by  the 
court,  was  as  follows:  "ITiat,  under  the  re- 
lease of  water  power  in  question  made  by 
John  Green  and  William  Stadden,  the  said 
John  Green  and  William  Stadden,  their 
heirs  and  assigns,  did  not  become  entitled  to* 
withdraw  from  the  Fox  river  feeder  a  quan- 
tity of  water  equal  to  one-fourth  part  of 
all  the  water  in  the  Fox  river  at  Dayton, 
Illinois,  only  diminished  by  its  proportion 
of  leakage,  evaporation,  and  water  for  the- 
navigation  of  the  canal,  as  more  particu- 
larly set  forth  in  said  release,  even  though* 
such  quantity  of  water  might  be  all  the  wa- 
ter flowing  in  said  feeder;  but  the  true  in- 


scarcity  of  water  In  the  said  mill  pond  the  said 
grantee  shall  be  at  liberty  to  use  only  so  mach 
of  the  water  In  the  said  ponds  as  shall  be  suffi- 
cient to  turn  one  water  wheel,** — the  grantor 
was  entitled  to  sufficient  water  to  drive  his  mill 
before  the  grantee  could  use  any,  and  grantee 
was  not,  by  the  proviso,  entitled  at  all  events 
to  enough  to  turn  one  water  wheel.  Craske  v. 
Huffman,  27  U.  C.  Q.  B.  116. 

3.  KxceptioiM  and  reaervaiiona. 

Rights  to  water  power  may  be  created  by  ex- 
ceptions from  grants  and  reservations  of  rights 
when  granting  others,  and  they  have  been  fre- 
quently created  in  this  manner.  The  same  rules 
apply  which  apply  in  case  of  exceptions  and  res- 
ervations in  Instruments  conveying  real  estate. 
The  exception  must  not  be  repugnant  to  the 
grant. 

Tinder  a  lease  of  a  fulling  mill  together  with 
the  water  course  and  flood  gates  in  trust  for 
the  benefit  of  the  lessor's  family,  an  exception 
of  free  liberty  to  the  lessor  at  all  times  to  di- 
vert the  water  from  the  mill  for  the  watering  of 
meadows  which  he  shall  think  proper  is  not  re- 
pugnant to  the  grant,  and  includes  water  rents 
for  flooding  meadows  with  water  which  Is  whol- 
ly diverted  from  the  mill.  Lambert  v.  Bennet,  .3 
Smith,  84. 

A  clause  in  a  deed  granting  land  which  in- 
cludes an  unmentioned  stream,  reciting  that  it 
is  the  intention  "to  convey  so  much  of  the  priv- 
ilege of  the  water  as  shall  be  sufficient  for  the 
purpose  of  a  mill  whenever  there  is  a  suffi- 
ciency therefor,"  is  not  repugnant  to  the  grant, 
but  is  good  as  a  reservation  to  the  grantor  of 
the  surplus  water.  Sprague  v.  Snow,  4  Pick. 
54. 

The  tendency  Is  to  construe  the  reservation 
most  strongly  against  the  grantor,  since,  the  in- 
strument being  his,  it  will  be  presumed  that  he 
mentions  all  he  intends  to  reserve. 

A  reservation  in  a  grant  of  the  right  to  draw 
water  from  a  mill  pond  of  the  right  to  use 
water  necessary  for  a  gristmill  will  not  in- 
clude the  right  to  continue  the  use  of  water  for 
domestic  purposes,  which  is  not  necessary  for 
the  operation  of  the  mill.  Crawford  v.  Par- 
sons, 63  N.  H.  438. 

A  grant  of  water  privileges  sufficient  to  run 
a  certain  mill,  with  a  reservation  of  water  suf- 
ficient at  all  times  to  work  grantor's  mills  as 
now  used,  will  be  held  to  reserve  only  the  quan- 
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tlty  of  water  then  actually  used,  rathw  than  to- 
refer  to  the  total  capacity  of  the  mill  for  uslnff 
water ;  and  grantor  is  not  entitled  to  more 
water,  except  when  there  Is  a  surplus  over  that 
required  by  the  grantee's  mill.  Wyman  v.  Far- 
rar,  35  Me.  64. 

A  grant  of  all  water  power  in  a  river  except 
sufficient  to  operate  certain  mills,  which  is  lim- 
ited to  100  horse  power,  reserves  only  as  mucb 
power,  up  to  the  stated  amount,  as  may  be 
enough  to  drive  the  described  mills.  Moore  v. 
Wilder,  66  Vt.  33.  28  Atl.  320. 

A  reservation  in  deeds  of  water  power  of  suf- 
ficient power  to  drive  six  run  of  millstone 
and  necessary  machinery  will  be  limited  to  o 
certain  amount,  which  was  at  the  time  and  has 
been  since  sufficient  for  that  purpose,  where 
the  grantors,  on  the  execution  of  subsequent 
grants,  represented  that  as  the  amount  so  re- 
served, and  were  assessed  for  their  proportion 
of  the  cost  for  repairing  and  rebuilding  the 
dam  on  the  basis  of  that  amoun^.  Janesvllle 
Cotton  Mills  V.  Ford,  82  Wis.  416,  17  L.  R.  A. 
564,  52  N.  W.  764. 

In  an  action  for  unlawfully  diverting  water, 
a  reservation  in  a  deed,  the  common  source  of 
title  of  both  parties,  of  the  privilege  of  half  the 
servient  mill  owned  by  a  third  party,  being  Id 
effect  only  an  exception  from  the  privileges  con- 
veyed, is  to  be  measured  by  the  extent  of  such 
third  party's  title  at  the  time  of  the  grant. 
Rogers  v.  Bancroft,  20  Vt.  250. 

But  the  language  will  be  given  a  reasonable 
construction  to  effectuate  the  intention*  of  the 
parties  as  far  as  possible. 

A  reservation  of  water  from  a  privilege  for 
grantor's  sawmills  will  reserve  water  power  for 
mills  about  to  be  erected,  although  the  evidence 
shows  that  grantor  owned  no  mills  at  the  time 
of  the  grant.     Blake  v.  Madlgan,  65  Me.  522. 

A  reservation  In  a  deed  of  "the  free  and  un- 
obstructed use  of  the  water  which  shall  run 
or  be  turned  into"  a  channel  means  and  is 
equivalent  to  "the  natural  flow  of  the  water 
that  may  run  or  be  turned"  into  that  channel. 
Skowhegan  Water  Power  Co.  v.  Weston.  94  Me. 
285,  47  Atl.  615. 

A  reservation  in  a  conveyance  of  land  ad- 
joining a  mill  pond  of  the  right  to  a  mill  then 
in  operation,  together  with  its  appurtenances, 
includes  the  right  to  sufficient  water  to  run  the 
mill ;  and  the  grantee  constructing  a  mill  on 
the  land  conveyed  can  use  the  water  to  such 
an  extent  only  as  will  not  Interfere  with  the 
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terpretation  of  the  meaning  of  said  release 
is  that  said  John  Green  and  William  Stad- 
den,  their  heirs  and  assigns,  are  only  en- 
titled to  withdraw  from  said  feeder  one 
fourth  of  the  water  flowing  in  said  feeder, 
and  that  one  fourth  subject  to  the  limita- 
tions and  reductions  set  forth  in  said  re- 
lease, and  said  one  fourth  subject  to  the 
further  limitation  and  control  of  the  canal 
commissioners  or  some  authorized  agent  of 
•the  state  to  the  extent  that  the  water  of 
the  canal  should  not  be  reduced  below  the 
depth  of  6  feet  during  the  season  of  navi- 
gation." 

Other  propositions,  giving  the  like  con- 
struction to  the  contract,  were  presented  to 
the  court  by  the  hydraulic  company,  and 
were   approved   as   correct  construction  of 


the  contract.  It  was  then  proved  that  th& 
circuit  court  was  called  upon  to  decide,  as 
one  of  the  material  questions  in  the  case,, 
the  true  construction  of  the  Green  and  Stad- 
den  contract,  and  that  it  did  decide  th& 
point  and  enforced  the  contract  in  accord- 
ance with  such  decision,  and  that  the  judg- 
ment so  entered  remained  in  full  force  and 
in  no  wise  reversed  or  impeached. 

When  one  of  the  material  questions  in- 
volved in  a  suit  at  law  has  been  adjudicat- 
ed by  a  court  of  competent  jurisdiction,, 
though  the  judgment  may  not  constitute  a 
complete  bar  to  a  subsequent  action,  the  ad- 
judication is  to  be  deemed  a  final  and  con- 
clusive determination  of  that  question  in 
any  subsequent  suit  between  the  same 
parties.  Banna  v.  Read,  102  111.  596,  40  Am. 


grantor*B  full  and  perfect  use  of  the  water.  Leg- 
gett  v.  Kerton,  2  Rich.  L.  156. 

A  grant  of  a  mill  site  "with  the  right  of  use 
of  all  water  not  necessary  In  driving  the  wheel, 
or  its  equal,  now  used  to  carry  the  machinery 
in  the-  shingle  mill,"  belonging  to  the  grantor, 
reserves  the  right  to  the  water  necessary  to 
drive  such  wheel,  although  more  machinery 
was  operated  by  it  than  the  shingle  machine; 
and  the  same  quantity  may  be  used  for  other 
purposes.  Warner  v.  Cushman,  82  Me.  168,  19 
Atl.  159. 

When  an  owner  of  both  sides  of  a  stream,  in 
the  middle  of  which  Is  a  ledge  dividing  it  into 
main  and  subsidiary  channels,  who  maintains 
a  dam  across  the  main  channel  ordinarily  suffi- 
cient to  furnish  power  to  a  gristmill  on  that 
side,  but  supplemented  by  temporary  obstruc- 
tions diverting  the  lesser  to  the  greater  cur- 
rent, deeds  a  sawmill  site  opposite  the  gristmill, 
with  a  right  to  dam  and  use  the  surplus  water 
on  the  inferior  side  so  as  not  to  injure  the 
gristmill, — there  Is  reserved  to  the  gristmill  an 
unimpaired  right  to  use  all  the  water  from  both 
channels  that  may  be  needed  to  run  It  to  its 
full  capacity  at  the  time  of  the  grant;  and  the 
servient  mill  power  will  be  enjoined  from  draw- 
ing down  the  level  of  the  subsidiary  channel  so 
that  its  waters  do  not  flow  Into  the  main  one. 
Eastman  v.  Parker,  65  Vt.  643,  27  Atl.  611. 

An  exception  by  one  owning  both  sides  of  a 
stream  with  a  dam  and  mill  pond  serving  a 
sawmill  on  the  one  bank  and  a  gristmill,  card- 
ing machine,  and  fulling  mill  on  the  other,  in 
a  deed  of  the  sawmill  site  "with  the  privilege 
of  drawing  water  to  carry  said  mill,  except  In 
times  of  low  water,  when  it  is  wan^^d  for  the 
carding  and  cloth  dressing  and  for  the  grist- 
mill," the  grantee  further  having  "the  priv- 
ilege of  water  to  carry  a  turning  lathe  when  it 
can  be  spared  from  the  other  wheels," — was  con- 
strued to  be  a  reservation  in  favor  of  the  works 
on  the  opposite  side  of  the  creek  of  all  the 
water  requisite  successfully  to  operate  them 
whenever  it  was  low,  either  naturally  or  in  con- 
sequence of  the  sawmill's  use  not  leaving  a 
sufllclent  supply.     Rood  v.  Johnson,  26  Vt.  64. 

In  a  reBcrvation  in  a  deed  of  a  claimant  for 
damages  for  the  continuance  of  a  canal  for  the 
benefit  of  a  mill,  the  word  "trench"  was  held  to 
include  a  section  of  a  canal,  used  as  such  at 
the  time»of  the  execution  of  the  deed,  as  neces- 
sary to  effect  the  avowed  purposes  of  the  reser- 
vation, and  to  carry  out  the  intent  of  the  par- 
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ties;  notwithstanding  there  was  another,  but 
insufficient,  outlet  of  water  from  the  pond  to- 
the  mills  supplied  by  it,  called  "a  trench."  Bal- 
lon V.  Harris,  5  R.  I.  419. 

Under  a  deed  reserving  to  the  grantor  the 
privilege  of  drawing  water  from  the  grantee's 
ditch,  and  providing  that  the  grantee  keep  a 
spout  10  inches  square  at  the  bottom  of  said 
ditch,  to  which  the  grantor  shall  have  access- 
for  the  purpose  of  drawing  such  water,  it  be- 
came the  duty  of  the  grantee,  upon  his  accept- 
ance of  the  deed,  to  put  In  the  spout ;  and  a 
court  of  equity  will  compel  him  to  do  so,  al- 
though it  is  to  be  placed  upon  land  other  than- 
that  conveyed  to  him  by  the  grantor.  Randall 
V.  Latham,  36  Conn.  48. 

4.  BuffUHency  of  conveyance. 

To  be  effective  the  language  of  the  grant  must 
be  such  that  it  can  have  some  operation  upon 
existing  conditions  or  those  In  the  Immediate 
contemplation  of  the  parties.  But  it  will  be 
given  effect  if  it  is  possible  to  do  so.  The  in- 
sertion in  the  Instrument  of  language  intended' 
to  be  of  no  effect  will  not  be  presumed. 

A  deed  conveying  the  right  to  use  water  "for 
any  purpose  whatever"  is  a  sufficient  grant  of 
the  water,  not  only  for  canal,  but  for  mill,  par- 
poses.  Lonsdale  Co.  v.  Moles,  21  Monthly  Law 
Rep.  658. 

A  grant  of  water  is  not  invalid  for  uncer- 
tainty because  it  is  to  be  measured  by  the  neces- 
sities of  machinery  to  be  subsequently  erected. 
Valley  Pulp  &  Paper  Co.  v.  West,  58  Wis.  599, 
17  N.  W.  554. 

A  reservation  in  a  deed  of  sufficient  water  to- 
supply  and  work  a  No.  5  hydraulic  ram  is  not 
void  for  uncertainty  when  such  quantity  is  a 
matter  capable  of  ascertainment  by  computation. 
Walker  v.  Lillingston,  137  Cal.  401,  70  Pac. 
282. 

An  agreement  to  deliver  a  deed  to  land  with 
the  right  of  erecting  a  dam  and  flowing  grant- 
or's land  Is  not  fulfilled  by  the  offer  of  a  deed 
to  the  land  alone,  if  the  omission  of  the  flowage 
right  was  a  substantial  defect.  Wilson  v. 
M'Neal,  10  Watts,  422. 

A  deed  conveying  property  on  which  a  water 
right  is  used,  together  with  the  appurtenances 
belonging  thereto,  is  sufficient  to  pass  title  to 
the  water  right  though  it  is  not  expressly  men- 
tioned or  described,  where  the  use  of  the  power 
in  connection  with  the  premises  is  open  and 
visible  and  essential  and  incidental  to  the  rea- 
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Rep.  608.  That  is  to  Bay,  as  between  the  Ot- 
tawa Hydraulic  Company  and  the  appellant 
Merrifield  the  question  as  to  the  quantity 
of  water  Green  and  Stadden  and  their  as- 
signs were  entitled  to  take  under  the  correct 
construction  of  the  contract  with  the  canal 
commissioners  arose  for  decision  and  was 
conclusively  and  finally  settled  in  the  tres- 
pass suit,  and  that  the  court  in  such  litiga- 
tion having  decided  that  under  said  con- 
tract said  Green  and  Stadden  reserved  for 
their  own  use  and  for  the  use  of  their  heirs 
and  assigns  the  one-fourth  part,  only,  of 
the  water  which  came  into  the  feeder  from 
Fox  river,  subject  to  be  diminished  by  evap- 
oration, etc.,  and  after  the  necessary  quan- 
tity had  been  drawn  out  for  purpose  of  navi- 
gation of  the  canal,  etc.,  that  decision  is 


sonable  and  intended  enjoyment  of  the  prop- 
erty, notwithstanding  that  the  land  was  de- 
scribed by  metes  and  bounds,  or  that  the  water 
power  is  not  derived  or  taken  from  lands  owned 
by  the  grantor.  Dexter  Sulphite  Pulp  &  Paper 
Co.  V.  Frontenac  Paper  Co.  20  Misc.  442,  46 
N.  T.  Supp.  868. 

b.  Chrant  of  flow  of  stream. 

Where  a  grant  of  land  excepts  and  reserves 
to  the  grantor,  his  heirs  and  assigns,  the  sole 
and  only  right  of  the  stream  of  water  running 
through  It,  and  the  grantee  is  not  to  erect  any 
kind  of  waterworks  whatever  on  said  stream, 
but  the  grantor  reserves  the  same  to  himself, 
there  is  reserved  only  the  right  of  using  the 
water  power,  the  water,  and  all  other  rights  in 
It  passing  to  the  grantee.  Provost  v.  Calder, 
2  Wend.  517. 

A  grant  of  the  free  use  and  privilege  of  a 
stream  flowing  through  other  lands  of  the 
grantor,  with  the  unobstructed  right  of  convey- 
ing the  water  in  an  open  race  to  a  certain 
mill  as  it  is  now  running,  with  a  right  to  enter 
to  cleanse,  repair,  and  scour  the  race,  confers 
a  right  to  use  the  quantity  required  for  the 
mill  for  such  purpose  as  the  grantee  may  de- 
sire.    Davis  V.  namilton,  6  Pa.  Super.  Ct.  562. 

A  grant  of  mill  property  and  water  power, 
together  with  the  ^'privilege  of  excavating  and 
drawing  said  creek  as  low  as  he  pleases  at  all 
times,**  conveys  to  the  grantee,  not  only  the 
right  to  the  use  of  the  water  power,  but  the 
right  to  divert  such  creek  from  its  natural  bed 
permanently  and  perpetually  if  it  becomes  nec- 
essary for  the  purpose  of  using  the  water  power 
at  the  mill.     Potter  v.  Burton,  15  Ohio,  196. 

A  grant  by  a  riparian  owner  of  the  lower 
part  of  his  land,  together  with  the  use  of  the 
water  of  th(k  stream  for  the  purpose  of  operat- 
ing the  mill  of  the  grantee  '*free  from  inter- 
ference or  detention,'*  does  not  convey  the  use 
of  ail  the  water  in  a  regular  flow  or  in  its  nat- 
ural condition  uninterrupted  or  unaffected  by 
the  reasonable  use  of  the  stream  above;  but 
the  grant  must  be  construed  as  subject  to  the 
reasonable  use  of  the  stream  above  by  the 
grantor,  leaving  the  question  of  what  consti- 
tutes such  reasonable  use  to  be  determined  by 
general  principles  of  law  independent  of  the 
grant  Red  River  Roller  Mills  v.  Wright,  80 
Minn.  249,  44  Am.  Rep.  194,  15  N.  W.  167. 

Purchasers  from  che  owners  of  a  sawmill  of 
land  lower  down,  with  the  right  at  all  times  to 
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final  as  between  the  parties  to  that  litiga- 
tion. 

The  Green  and  Stadden  contract  pro- 
vided that  in  the  application  or  use  of  the 
said  one-fourth  part  of  the  water  reserved 
by  Green  and  Stadden,  the  same  should  "be 
drawn  out  of  said  feeder  within  J  of  1  mile 
from  the  head  of  the  guard  lock,  accord- 
ing as  and  in  the  manner  to  be  directed  by 
the  said  commissioners."  It  was  within  the 
power  of  the  commissioners  of  the  canal* 
to  control  and  direct  the  withdrawal  of  the 
water  from  the  feeder  by  Green  and  Stad- 
den, and  by  the  appellant  Merrifield,  the 
assign  of  Green  and  Stadden;  and,  the  com- 
missioners having  sold  and  leased  to  the 
hydraulic  company  all  of  the  water  and  wa- 
ter power  furnished  by  the  said  Fox  river 


use  "all  thvi  water  which  naturally  flows  below 
Aaid  sawmill  in  said  stream  unobstructed  by** 
the  grantors,  take  only  the  right  to  the  water 
which  flows  below  such  mill  when  the  same  is 
in  operation,  and  not  the  natural  flow  unob- 
structed by  the  grantors'  dam,  in  view  of  the 
limitation  therein,  on  the  construction  of  a  dam 
by  the  grantees  at  a  point  "below**  such  saw- 
mill, and  the  limitation  of  the  back  flow  there- 
from to  the  foot  of  the  overshot  wheel  of  the 
sawmill,  and  the  fact  that  but  for  the  sawmill 
dam,  which  stores  the  waters  of  the  wet  sea- 
son, the  grant  of  water  power  would  be  com- 
paratively useless  during  the  summer.  Oregon 
Iron  Co.  V.  Trullinger.  2  Or.  811,  Afflrmlng  3 
Or.  1. 

A  grant  by  the  owner  of  a  head  race,  mill,  and 
water  power,  of  a  small  tract  of  land  bel- 
low the  mill,  together  with  all  the  water  power 
on  said  mill  lot  "below**  such  mill  and  clear  o^ 
the  wheet  thereof,  does  not  give  superior  rights 
to  the  grantee,  nor  entitle  him,  as  against  a 
subsequent  owner  of  the  mill,  to  have  the  water 
come  to  his  mill  in  the  same  volume,  or  with 
the  same  constancy,  as  if  the  upper  mill  was 
not  there ;  but  he  takes  subject  to  the  reason- 
able use  thereof  at  the  upper  mill.  Patten  v. 
Marden,  14  Wis.  473. 

The  grantor  of  the  full  and  uninterrupted 
right  and  use  of  all  the  water  falling  into  a 
dam  and  race,  with  the  ground  so  used  thereby, 
has  no  further  interest  therein,  and  cannot  pre- 
vent a  subsequent  purchaser  from  diverting 
the  stream  for  domestic  uses  by  a  community. 
Uannum  v.  West  Chester,  70  Pa.  367. 

c  Orant  of  dam. 

A  deed  conveying  the  right  to  erect  and 
maintain  a  dam,  with  the  right  to  so  much  of 
the  land  as  may  be  necessary  therefor,  will  con- 
vey all  of  the  grantor's  interest  in  the  land. 
Monmouth  v.  Plimpton,  77  Me.  556,  1  Atl.  693. 

The  reservation  in  a  deed  of  land  bounded  on 
one  side  of  a  stream  of  the  right  to  butt  a  dam 
on  both  shores  of  the  stream  will  not  reserve 
to  the  grantor  the  right  to  the  use  of  the  whole 
water  of  the  stream.  Arthur  v.  Case,  1  Paige, 
447. 

But  a  grant  to  a  corporation  engaged  in  con- 
structing a  water-power  plant  on  one  side  of  a 
river,  and  to  "its  successors  and  assigns  for- 
ever," of  the  right  to  abut  the  dam  upon  the 
opposite  bank  and  to  keep  the  same  in  repair 
is  a  grant  of  an  easement  in  fee  appurtenant  to 
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feeder  which  the  said  oommissioners  could 
lawfully  sell;  and  which  coidd  be  used  with- 
out interfering  with  an  ample  supply  of 
water  for  said  canal,  it  became  the  duty 
of  the  said  canal  commissioners  to  take  such 
steps  as  might  be  found  proper  to  so  control 
the  withdrawal  of  water  from  the  feeder  by 
Merritield  as  should  be  necessary  to  enable 
the  hydraulic  company  to  obtain  the  quan- 
tity of  water  it  was  entitled  to  have  and 
use  imder  the  contract  between  it  and  the 
canal  commissioners.  Merrifield  and  the  hy- 
draulic company  having  submitted  to  a 
court  of  competent  jurisdiction,  in  the  ac- 
tion at  law  regularly  pending  between  them, 
the  question  of  the  quantity  of  water  Merri- 
field was  entitled  to  have  from  the  feeder 
under  the  proper  construction  of  the  Green 


and  Stadden  contract^  and  that  construction 
having  been  settled  by  the  judgment  of  the 
court,  which  judgment  remained  unreversed 
and  in  no  manner  impeached,  the  canal  com- 
missioners would  be  fully  justified  in  taking 
such  steps  a«  might  be  necessary  and  proper 
to  restrict  the  outflow  of  the  water  in  Merri- 
field's  flumes  in  accordance  with  his  rights 
as  determined  by  the  court  in  the  suit  be- 
tween himself  and  the  hydraulic  company. 
It  was  within  the  power,  and  seems  fairly 
to  have  been  the  duty,  of  the  canal  commis- 
sioners to  adopt  some  adequate  and  proper 
means  to  restrict  the  flow  of  the  water  into 
Merrifield*s  flimie  so  that  he  should  receive 
the  quantity  it  had  been  determined  by  the 
court  that  he  was  entitled  to  use  and  enjoy 
under  the  Green  and  Stadden  contract.   The 


the  power  plant,  so  as  to  pass  to  successors  In 
title ;  .and  it  will  pass  by  a  grant  of  the  domi- 
nant estate  without  special  mention  thereof. 
Sweetland  v.  Grants  Pass  New  Water,  Light  & 
P.  Co.   (Or.)   70  Pac.  337. 

A  reservation,  by  one  owning  the  bed  of  a 
stream,  in  a  conveyance  of  one  half  of  such 
bed  to  the  opposite  owner,  of  the  right  to  butt 
a  dam  on  both  shores  as  he  shall  think  neces- 
sary, does  not  deprive  the  grantee  of  the  right 
to  participate  equally  in  the  use  of  the  water. 
Case  V.  Halght,  8  Wend.  632. 

The  conveyance  of  a  certain  half  of  a  mill- 
dam,  together  with  "the  privilege  of  taking  the 
water  from  any  part  of  the  said  northerly  half 
of  the  mllldam,'*  confers  upon  the  grantee  the 
right  to  one  half  the  water  power  raised  by 
snch  dam.     Runnels  v.  Bullen,  2  N.  H.  582. 

A  deed  of  a  dam  with  the  privilege  of  flow- 
ing during  the  winter  only  land  of  the  grantor 
higher  up  the  stream  "for  the  benefit  of  carry- 
ing on  the  blacksmith  business**  does  not  limit 
the  right  to  use  the  stream  at  all  seasons  for 
any  reasonable  purpose.  Including  additional 
power  subsequently  created  by  the  grantor's 
Improvements.  Tourtellot  v.  Phelps,  4  Gray, 
370. 

The  reservation  in  a  deed  of  the  right  of 
erecting  a  dam  on  the  bank  of  a  creek  at  a 
place  specified,  and  of  the  right  to  occupy  and 
«;>o88e88  the  aforesaid  premises  without  any  let, 
etc.,  creates  such  an  interest  In  the  soil  that 
ejectment  may  be  maintained.  Jackson  ea  dem. 
Loux  V.  Buel,  0  .Johns.  298. 

A  grant  of  lands  and  one  half  of  a  desig- 
nated dam  "with  all  the  privileges  thereunto 
appertaining  In  said  proportion*'  makes  the 
grantees  tenants  in  common  with  the  grantor 
in  the  whole  of  the  dam  and  water  power,  with 
the  right  to  use  one  half  the  water  therein 
when  the  head  is  above  a  designated  height, 
although  such  half  exceeds  the  amount  speci- 
fied in  subsequent  clauses  as  that  to  which  such 
grantees  are  entitled  when  the  head  is  above 
that  height,  where  such  specified  amount  is  one 
half  the  estimated  number  of  inches  created  by 
the  dam,  as  snch  subsequent  clauses  are  not  in- 
tended to  restrict  the  general  grant,  but  only 
to  define  the  interests  and  obligations  of  the 
respective  parties  in  respect  to  the  dam.  Rich- 
ards V.  Koenlg,  24  Wla  860. 

The  conveyance,  by  general  description,  of 
lots  on  which  a  dam  rests,  gives  the  purchaser 
DO  title  to  the  dam  or  land  thereunder  in  the 
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bed  of  the  stream,  where,  previous  to  such  pur- 
chase, the  owners  thereof  had  sold  and  leased 
part  of  the  water  power  created  thereby,  and 
subsequently  sold  and  leased  other  portions 
thereof,  with  covenants  on  the  part  of  the 
griuitees  to  contribute  to  the  maintenance  of 
the  dam,  and  the  consideration  paid  for  such 
lots  was  but  a  small  part  of  the  value  of  the 
dam  and  water  power ;  as  an  intention  is  clear- 
ly manifest  thereby  to  separate  the  property  in 
such  dam  and  water  power  from  the  upland. 
Smith  V.  Ford,  48  Wis.  115,  2  N.  W.  134,  4 
N.  W.  462. 

The  conveyance  of  premises  on  one  side  of 
a  river,  together  with  one  half  of  a  mllldam, 
with  the  privilege  of  taking  water  from  any 
part  of  the  half  granted  by  the  grantor,  who 
owns  the  other  half  of  the  dam  and  a  mill  on 
the  other  side  of  the  river,  does  not  confer 
upon  the  grantee  such  an  absolute  ownership 
in  his  share  of  the  dam,  or  such  unlimited 
rights  to  the  water  power,  as  would  permit 
him  totally  to  destroy  or  Injure  his  portion  of 
the  dam.  or  draw  water  from  It  in  unlimited 
quantities,  or  in  any  manner  or  at  any  period 
of  time.     Runnels  v.  Bullen,  2  N.  H.  582. 

The  grantee  of  the  use  of  a  dam,  who  agrees 
to  keep  In  repair  one-twelfth  part  of  the  dam, 
as  it  is  expected  that  he  will  use  about  that 
proportion  of  the  whole,  cannot  be  restricted 
to  that  proportion  under  a  grant  of  power  for 
"tanning  purposes  in  all  its  various  branches." 
Deshon  v.  Porter,  88  Me.  289. 

A  reservation  in  a  deed  of  the  right  of  rais- 
ing, as  well  as  of  rebuilding,  grantor's  dam 
does  not  refer  to  one  operation ;  but,  after  a 
dam  has  been  raised,  if  it  is  swept  away,  he 
may  enter  and  rebuild  It  State  v.  Suttle, 
116  N.  C.  784.  20  S.  E.  725. 

The  actual  building  of  a  dam  under  authority 
to  construct  it  near  a  point  specified  will  fix 
the  location  so  that  neither  party  can  change 
It  without  the  consent  of  the  other.  Bvangel- 
leal  Lutheran  St.  John's  Orphan  Home  v.  Buf- 
falo Hydraulic  Asso.  64  N.  Y.  561,  Aflirming 
4   Hun,  410. 

But  the  grantee  by  deed  of  the  use  of  the 
water  of  a  creek  running  through  the  grantor's 
land  and  the  privilege  of  building  a  dam  and 
race  across  such  creek  on  such  lands  so  as  to 
get  the  entire  benefit  of  the  water  of  such 
creek,  having  once  selected  a  site  and  erected 
his  dam  and  race,  is  not  thereby  restricted  to 
that  spot  If  it  Is  found  Impracticable  to  secure 
25 
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canal  commissioners  caused  the  weir  in 
question  to  be  constructed  and  placed  in 
Merriiield*s  Hume  for  the  purpose  of  so  con- 
trolling the  flow  of  water  from  the  feeder 
that  he  should  withdraw  no  more  than  he 
was  entitled  to  have  and  use  under  the  deci- 
sion of  the  court  in  the  suit  which  the  hy- 
draulic company  had  instituted  against  him 
for  the  purpose  of  obtaining  the  judicial  as- 
certainment and  declaration  of  the  rights 
of  Merrifield  under  the  Green  and  Stadden 
contract.  Whether  this  weir  was  so  con- 
trived and  constructed  and  so  placed  in  the 
flume  as  to  effect  the  correct  apportionment 
of  the  water  in  the  feeder  demanded  careful 
consideration  of  the  chancellor.  Our  inves- 
tigation of  the  record  as  to  this  point  has 
brought  us  to  the  conclusion  that  the  appel- 


lant Merrifield  had  just  cause  to  contend 
that  the  weir  deprived  him,  during  a  por- 
tion of  the  time,  of  water  which  he  was  en- 
titled to  have  flow  into  the  flume,  and  that 
it  deprived  him  at  all  times  of  the  full  bene- 
fit of  what  is  known  to  the  parties  as  the 
"head*'  of  water. 

The  fiume  was  built  in  1838  or  1839,  and, 
so  far  as  the  evidence  discloses,  no  material 
change  has  since  then  been  made  in  it, — 
certainly  not  since  1855,  a  period  of  more 
than  forty  years, — ^before  any  contention 
arose  as  to  the  rights  of  the  assigns  of 
Green  and  Stadden  to  take  water  from  the 
feeder  through  the  flimie.  The  flume  was 
constructed  with  a  permanent  stone  bottom, 
which  put  it  on  a  level  with  the  bottom  of 
the   feeder.    The   mouth   of  the   flume  was 


by  that  dam  the  benefit  of  the  water.  Con- 
well  V.  Brook  hart,  4  B.  Moii.  580,  41  Am.  Dec. 
244. 

A  grant  of  a  joint  interest  in  the  water  In  a 
raceway,  with  the  right  to  repair  or  rehnild 
the  dam,  does  not  limit  the  right  of  the  graj|tor 
to  enlarge  the  dam  if  it  can  be  done  witnout 
impairing  the  rights  of  the  grantee.  Butler 
Hard  Rubber  Co.  v.  Newark,  61  N.  J.  L.  32, 
40  Atl.  224. 

The  right  granted  by  deed  to  the  use  of  the 
water  of  a  creek  and  to  build  a  dam  and  race 
on  the  grantor's  land  for  that  purpose  implies 
a  right  to  the  excluslTe  use  and  possession  of 
so  much  of  such  land  as  may  be  necessary  to 
that  end,  which  continues  so  long  as  such  dam 
is  maintained  and  used  for  the  purpose  for 
which  it  was  bnilt.  Conwell  v.  Brookhart,  4 
B.  Mon.  580,  41  Am.  Dec.  244. 

The  conveyance  of  a  water  privilege  will  in- 
clude the  right  to  maintain  the  dam  as  it  then 
exists  and  has  been  used  previous  to  the  grant. 
Oakley  v.  Stanley,  5  Wend.  523. 

The  partial  destruction  of  a  milldam  by  a 
freshet  is  not  a  natural  and  reasonable  wear 
and  tear,  within  the  meaning  of  an  exception 
to  delivery  of  possession  of  a  mill  property  at 
a  future  day  under  a  contract  to  convey.  Green 
V.  Kelly,  20  N.  J.  L.  544. 

A  deed  from  the  owner  of  the  land  on  one 
side  of  a  milldam,  conveying  the  title  to  the 
lands  upon  which  an  abutment  to  the  milldam 
stands,  with,  all  and  singular,  the  rights  and 
appurtenances  thereto  belonging,  vests  in  the 
purchaser  all  such  owner's  right  to  the  water 
power  created  by  the  dam,  at  the  height  it  was 
erected  at  the  time  of  such  purchase ;  and  a 
court  of  equity  will  enjoin  his  use  thereof, 
without  such  purchaser's  consent,  either 
through  the  dam  or  by  a  race  cut  through  his 
own  lands  to  the  pond  created  by  such  dam, 
above.     Wall  v.  Cloud.  3  Humph.  181. 

Where  tenants  in  common  of  a  dam  and  mills 
partition  them,  and  each  covenants  with  the 
other  to  keep  in  repair  a  distinct  and  separate 
portion  of  the  dam,  case  will  not  lie  by  one 
against  the  grantee  of  another  for  not  repairing, 
but  the  remedy  must  be  covenant  Wilbur  v. 
Brown,  3  Denio,  356. 

d.  Head  and  flow. 

Where  a  right  is  granted  to  construct  a  dam 
for  a  water  power  of  a  certain  number  of  feet 
head,  the  distinction  between  the  general  or 
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apparent  and  the  efficient  head  of  water  power 
cannot  be  considered  in  ascertaining  the  proper 
method  to  be  employed  in  measuring  the  num- 
ber of  feet  head,  it  appearing  that  no  such  dis- 
tinction was  known  or  recognized  at  the  time 
of  the  grant,  r^angness  v.  Pettigrew,  5  Dak. 
45.  37  N.  W.  758. 

The  grantee  of  a  specified  head  of  water  from 
the  works  of  a  navigation  corporation  obtains 
no  contract  rights  different  from  those  of  a 
riparian  owner  of  a  natural  waterfall.  McKeen 
V.  Delaware  Dlv.  Canal  Co.  49  Pa.  424. 

The  fact  that  a  conveyance  of  a  mill  site  and 
the  right  to  a  certain  number  of  Inches  of 
water  describes  the  lot  by  metes  and  bounds, 
and  fixes  the  river  boundary  of  the  lot  at  low- 
water  mark,  does  not  limit  the  "head"  of  water 
power  so  as  to  prevent  the  grantee  from  exca- 
vating his  tail  race  below  the  then  low- water 
mark.  Forrest  Mill  Co.  v.  Cedar  Falls  Mill  Co. 
103  Iowa,  619,  72  N.  W.  1076. 

In  ascertaining  the  lowest  practical  point 
where  a  mill  wheel  can  be  set,  reckoning  from 
the  top  of  a  dam,  to  determine  the  quantity 
of  water  up  to  a  definite  limit  of  horse  i>ower 
excepted  in  a  water  grant,  the  location  of  the 
wheel  respecting  the  bed  and  banks  of  the 
stream,  the  character  of  the  mill  business,  and 
the  expeuse  of  making  and  benefit  accruing 
from  a  change,  are  properly  taken  into  account. 
Moore  v.  Wilder,  66  Vt.  33,  28  Atl.  320. 

A  deed  that  conveys  *'the  right  of  drawing 
as  much  water  as  will  vent  off  through  a  gate 
or  opening  that  is  equal  to  10  inches  square** 
in  a  dam  is  not  impaired  by  the  subsequent 
diminishing  of  the  head  of  water  at  the  dam 
by  grantor  or  his  successors.  Gray  v.  Saco 
Water  Power  Co.  85  Me.  526,  27  Atl.  455. 

e.  Raccff,  channclft,  and  flumeft. 

One  to  whom  a  lot  abutting  on  a  raceway  is 
granted,  with  the  right  to  maintain  the  race- 
way, enter  the  channel,  and  take  power  there- 
from, acquires  a  perpetual  easement  therein, 
and  is  entitled  to  have  the  channel  kept  open 
and  unobstructed.  McMillan  v.  lAuer,  24  N. 
Y.  Supp.  051. 

A  grant  of  land  with  a  right  to  draw  water 
from  u  dam  across  a  brook  fiowing  alongside  of 
it  is  subject  to  a  proviso  that  the  flume  shall 
be  constructed  so  as  not  to  exceed  a  foot  in 
depth  when  the  pond  is  full,  and  that  the 
grantee  shall  never  draw  any  water  when  none 
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provided  with  two  gates,  which  were  moved 
up  and  down  by  cogs  designed  and  made 
for  that  purpose.  By  means  of  the  gates 
the  quantity  of  water  which  would  flow 
from  the  feeder  into  the  flume  could  be  re- 
stricted or  the  flow  thereof  entirely  ob- 
structed. The  inside  dimensions  of  the  flume 
were  7  feet  in  width  by  5  feet  in  depth,  and 
the  bottom  of  the  flim:ie  being  on  a  level 
with  the  bottom  of  the  feeder,  the  flume 
w^ould  therefore  receive  water  whenever 
there  was  any  water  in  the  feeder,  unless 
the  gates  "were  closed  entirely  down.  The 
flume  was  of  the  length  of  25  feet,  the 
water  being  discharged  from  it  into  what 
is  called  the  "penstock."  The  weir  placed  in 
the  flume  by  the  direction  of  the  canal  com- 
missioners was  so  constructed  that  no  wa- 


ter could  flow  through  the  flume  into  the 
penstock  unless  there  was  more  than  3.2 
feet  of  water,  in  depth,  in  the  feeder.  The 
flume  as  originally  constructed  in  1838  or 
1839,  and  as  maintained  continuously  from 
that  early  date,  received  water  from  the 
bottom  of  the  feeder,  whenever  there  was 
any  water  in  the  flume,  unless  the  gates 
were  closed  down.  The  flume  was  maintained 
during  the  long  years  after  its  construction 
before  the  Ottawa  Hydraulic  Company  had 
contracted  for  water,  and  for  many  years 
thereafter,  received  water  from  the  feeder 
under  conditions  and  circumstances  under 
which  no  water  could  flow  into  it  after  the 
weir  was  installed.  The  flume,  in  the  ab- 
sence of  the  weir,  received  the  water  with 
a  head  of  water  at  all  times  when  water 


runs  over  the  dam.  Cowdrey  v.  Colburn,  7 
Allen,  0. 

Under  a  reservation  in  a  deed  of  land  bor- 
dering upon  a  mill  pond,  of  a  right  of  drawing 
from  the  pond  such  a  portion  of  the  water  as 
maj'  be  necessary  for  fulling  cloth  or  skins,  the 
grantor  is  entitled  to  an  easement  for  the  pass- 
age of  water  from  the  pond  through  the  prem- 
ises conveyed.  Cocheco  Mfg.  Co.  v.  Whittier, 
10  N.  H.  305. 

The  owner  of  a  mill  operated  by  water  power 
is  also  the  owner  in  fee  of  the  land  covered  by 
the  mill  race  through  which  the  water  supply 
is  conducted,  and  of  water  privileges  necessary 
to  operate  the  mill,  under  a  deed  conveying  a 
parcel  of  land  as  a  mill  site  and  water  priv- 
ileges from  a  certain  race,  with  the  right  to 
widen  the  race  and  to  keep  the  same  in  repair, 
reserving  In  the  grantor  the  privilege  to  pass 
over  the  same  and  to  put  his  fences  on  its  bank, 
although  such  land  is  not  specifically  described 
in  the  deed, — especially  as  he  has  been  in  con- 
tinuous and  uninterrupted  possession  thereof 
for  more  than  twenty  years.  Branson  v.  Stud- 
abaker.  133  Ind.  147,  33  N.  E.  98. 

The  grant  by  the  owner  of  the  lower  of  a 
series  of  mills  supplied  by  a  flume,  together 
with  a  certain  fraction  of  the  water  power  and 
flume,  of  an  intermediate  mill  on  the  flume, 
with  the  water  rights  and  portion  of  flume  be- 
longing thereto,  will  refer  to  the  flume  as  it 
visibly  exists,  so  as  to  prevent  his  claiming 
against  his  grantee  the  right  to  enlarge  the 
flume  across  the  granted  property,  on  the  ground 
that  it  does  not  carry  water  enough  to  give 
him  the  share  of  the  power  belonging  to  his 
lower  mill.  Gilford  Hosiery  Co.  v.  Pitman 
Mfg.  Co.  63  N.  H.  500,  3  Atl.  641. 

A  provision  in  a  deed  granting  the  rights 
of  the  grantor  in  a  raceway  which  includes  the 
right  to  enlarge  it,  which  gives  the  grantor  a 
right  to  build  a  dam  below  that  from  which  the 
race  leads,  and  to  flow  the  granted  land  to 
within  5  feet  of  the  top  of  the  former  dam, 
will  not  restrict  the  right  of  the  grantee  to 
enlarge  the  raceway.  Butler  Hard  Rubber  Co. 
V.  Newark,  61  N.  J.  L.  32,  40  Atl.  224. 

Under  a  grant  of  an  artificial  water  course 
together  with  the  springs  or  streams  of  water 
flowing  into  or  feeding  it,  the  grantee  Is  enti- 
tled only  to  the  water  flowing  through  the 
water  course  from  the  several  springs  and 
streams  of  water  flowing  into  It,  and  cannot 
enlarge  the  channel  so  as  to  enable  it  to  carry 
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off  a  greater  amount  of  water  than  its  capacity 
would  have  permitted  at  the  time  of  the  con- 
veyance. Taylor  v.  St.  Helen,  L.  R.  6  Ch.  Dlv. 
264,  40  L.  J.  Ch.  N.  S.  857,  37  L.  T.  N.  S.  25:J. 
25  Week.  Rep.  885. 

A  grant  of  "so  much  of  any  land*'  as  will 
conveniently  convey  water  to  grantee's  mill 
conveys  an  easement  for  the  race  determined  on 
by  the  parties  at  the  time  of  grant  to  be  neces- 
sary for  the  mill.  Merrlman  v.  Russell,  55 
N.  C.    (2  Jones  Eq.)   470. 

One  who  is  in  possession,  using  a  mill  race 
under  a  contract  by  which  he  is  entitled  to  its 
use  in  the  place  where  the  race  now  runs,  al- 
though the  width  mentioned  in  the  contract  is 
22  feet.  Is  entitled  to  use  it  to  the  full  width 
as  it  existed  at  the  time  of  the  purchase  of  an 
upper  mill  upon  the  race  subsequent  to  making 
the  contract,  although  that  width  was  28  feet. 
Daniels  v.  Chaffln,  28  Iowa,  327. 

Where  the  owners  of  two  pieces  of  land  and 
a  mill  pond  conveyed  the  upper  piece  together 
with  one  half  of  the  mill  pond,  reserving  the 
privilege  of  "conveying  water  from  said  dam 
through  a  conductor  similar  to  the  one  now  in 
use,"  for  the  purpose  of  supplying  the  lower 
mill,  and  at  that  time  the  water  was  being 
taken  to  the  upper  mill  through  a  flume,  and 
to  the  lower  mill  by  means  of  a  conductor  in- 
serted in  the  flume,  It  was  held  that  the  grant- 
ors retained  the  right  of  taking  the  water  in 
the  accustomed  manner,  and  were  not  compelled 
to  take  it  directly  from  the  dam, — especially 
in  view  of  the  fact  that  the  parties  had  placed 
a  similar  construction  on  the  grant  by  their 
conduct  for  several  years  after  the  conveyance. 
Kennedy  v.  Scovil,  12  Conn.  317. 

A  conveyance  by  one  owning  land  having 
thereon  a  saw,  a  grist,  and  a  clothing  mill  sup- 
plied with  water  from  a  flume  connected  with 
the  flume  of  the  gristmill,  of  the  clothing  mill 
"and  water  privilege  for  said  mill,  flume,  etc., 
as  now  enjoyed,"  does  not  confer  the  right  upon 
the  grantee  to  enter  upon  the  premises  belong- 
ing to  the  owner  of  the  gristmill  to  repair  or 
rebuild  the  flume  then  existing,  so  that  it  will 
be  of  different  dimensions,  or  occupy  a  differ- 
ent location  or  draw  more  water  than  the 
original  flume,  even  though  the  change  might 
be  more  advantageous  to  the  owner  of  the  grist- 
mill.    Dewey  v.  Bellows,  9  N.  H.  282. 

A  purchaser  of  a  mill  and  mill  pond  with  the 
right  to  run  water  through  a  raceway  over  ad- 
joining  land   is  not   restricted   to  maintaining 
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flowed  into  the  flume  at  all,  and  this  the 
weir  interfered  with  and  entirely  destroyed, 
or  at  least  materially  diminished.  In  these 
two  respects  the  weir  injuriously  deprived 
the  appellant  of  the  full  use  and  benefit 
of  the  water  to  which  he  was  entitled.  The 
engineer  of  the  canal  commissioners  who  de- 
vised the  weir  conceded  that  the  weir  would 
produce  a  ''slight  loss  of  head,"  but  insisted 
that  he  had  so  designed  the  weir  that  the 
loss  of  head  would  be  compensated  for  by 
an  extra  quantity  of  water  which  the  weir 
would  admit  for  that  purpose.  He  also  tes- 
tified that  the  water  in  the  fiume  between 
the  weir  and  the  feeder  would  have  to  rise 
to  a  depth  of  3.2  feet  before  any  water  could 
pass  over  the  crest  of  ^  the  weir  into  the  pen- 
stock.    Before  the  installation  of  the  weir 


the  raceway  as  it  was  when  purchased,  but  he 
may  make  necessary  improvements  Id  it  to 
obtain  the  full  enjoyment  of  the  easement.  And 
this  will  Include  the  removal  of  deposits  from 
the  bed  of  the  race  to  the  land  adjoining  so  as 
to  restore  it  to  its  original  depth,  although  it 
is  thereby  made  deeper  than  it  was  when  the 
purchase  was  made.  Beals  v.  Stewart,  6  Lana 
408. 

A  grantor  is  not,  for  the  purpose  of  conduct- 
ing water  to  land  sold,  bound  to  deepen  and 
widen  a  race  into  and  through  which  at  the 
date  of  the  grant  water  did  not  and  could  not 
come  and  flow,  but  is  only  bound  to  keep  that 
and  another  race  in  such  order  and  repair  as 
that  the  water  may  always  continue  to  flow  as 
freely  therein  as  at  the  time  of  such  grant, 
under  a  covenant  by  the  grantor  that  the 
grantee  shall  have  the  right  to  the  use  and 
beneflt  of  certain  races  on  the  unsold  land  as 
soon  as  they  intersect  a  designated  line  of  the 
land  granted;  that  the  grantor  will  permit 
water  to  flow  therein  without  interruption  to 
such  line,  he  keeping  the  races  in  good  order 
and  repair  through  his  tract;  and  giving  the 
grantee  free  access  to  the  sources  of  the  races 
to  increase  the  streams  of  water  or  do  any 
other  thing  necessary  for  their  improvement. 
Carroll  v.  Cockey,  8  Harr.  &  J.  282. 

When  a  grantor  deeds  premises  including  a 
spring  and  cistern  and  an  aqueduct  between 
them,  reserving  all  the  waste  water  from  the 
reservoir  to  use  on  his  adjoining  lands,  with 
the  right  to  go  upon  the  demised  premises  and 
dig  up  and  repair  a  conduit  from  the  cistern 
to  the  adjacent  land  by  paying  all  damages 
thereby  occasioned, — the  grantee  is  bound  to 
maintain  in  its  original  efilciency  the  supply 
aqueduct  from  spring  to  tank,  and  if  he  omits 
doing  so  the  grantor  may  restore  any  impair- 
ment, and  is  not  liable  for  damage  resulting 
from  doing  so ;  nor  can  the  grantee  thereafter 
avail  himself  of  the  beneflt  of  repairs  made  at 
the  grantor's  expense.  Hill  v.  Shorey,  42  Vt 
617. 

A  grant  of  the  use  of  a  stream  of  water,  de- 
claring that  it  shall  flow  in  a  free  and  unin- 
terrupted course  through  a  channel  therein  de- 
scribed Into  the  grantee's  land,  operates  as  a 
grant  of  the  easement  of  the  water  course 
therein  described :  and,  inasmuch  as  the  chan- 
nel is  specifled,  the  grantor  has  no  right  to 
change  it  where  it  crosses  his  land,  although 
no  injury  is  thereby  inflicted  uiwn  the  grantee. 
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the  feeder  would  receive  and  convey  the  wa- 
ter at  all  times  when  the  gates  were  raised, 
as  the  bottom  of  the  flume  and  the  bottom 
of  the  feeder  were  on  the  same  level. 

The  adjudication  created  in  the  trespass 
case  reached  but  a  single  question,  namely, 
the  quantity  of  water  the  assigns  of  Green 
and  Stadden  were  entitled  to  receive  from 
the  feeder.  The  maimer  or  mode  in  which 
they  were  entitled  to  take  the  quantity  they 
had  the  right  to  receive  was  not  brought  in 
question  in  that  action.  Whether  the  weir 
permitted  such  assigns  to  receive  the  quan- 
tity in  the  mode  and  manner  they  were  en- 
titled to  have  it  under  the  contract  re- 
mained to  be  determined  by  the  chancellor 
in  this  proceeding.  The  chancellor  was 
called    upon    to    determine,    among    other 


Northam  v.  Hurley,  1  Bl.  &  Bl.  055,  22  L.  J. 
Q.  B.  N.  S.  183,  17  Jur.  072. 

Under  a  conveyance  of  the  privilege  of  con- 
structing a  ditch  on  the  land  of  the  grantor 
bounded  by  a  river,  in  the  most  convenient 
place  to  convey  the  water  from  the  river  to 
lands  therein  conveyed  to  the  grantee,  for  the 
purpose  of  carrying  a  mill  or  any  other  worka 
that  may  be  erected  on  said  premises,  the 
grantee  is  entitled  to  take  the  water  of  the 
river  from  a  point  at  the  upper  line  of  the 
grantor's  land,  thereby  getting  the  entire  fall 
of  the  river, — especially  where  such  fall  la 
scarcely  enough  for  one  mill  privilege,  and  the 
parties  by  their  conduct  have  placed  the  same 
construction  on  the  grant.  Brlgham  v.  Rosa, 
55  Conn.  S73,  11  Atl.  294. 

f.  Right  to  convey;  reaciation. 

The  fact  that  a  river  is  navigable  will  not 
prevent  a  riparian  owner  from  acquiring  a  right 
to  a  power  created  by  the  erection  of  a  dam, 
which  he  can  sell  so  as  to  be  bound  by  his  deed 
in  favor  of  a  grantee,  whatever  his  rights  may 
be  so  far  as  the  public  is  concerned.  Hamelin 
V.  Bannerman  [1895]  A.  C.  237,  04  L.  J.  P.  C 
N.  S.  00,  11  Reports,  808,  72  L.  T.  N.  S.  128, 
43  Week.  Rep.  039,  00  J.  P.  22. 

One  whose  ordinary  riparian  rights  have  been 
changed  to  those  of  an  owner  in  common  with 
others  of  a  mill  pond  can  convey  only  an  in- 
terest in  riparian  rights  which  pertain  to  land 
thus  owned  by  himself  and  others,  and  which 
had  previously  been  converted  into  a  water 
power.    Fowler  v.  Kent  (N.  H.)  52  AtL  554. 

The  owner  of  an  estate  on  a  stream,  enti- 
tled to  share  In  the  water  power  belonging  to 
an  upper  privilege  on  the  stream,  cannot  affect 
the  rights  of  other  owners  in  the  privilege  by 
a  grant  to  an  owner  of  a  lower  privilege.  At- 
lanta Mills  V.  Mason,  120  Mass.  244. 

An  owner  of  a  sawmill  and  box  factory  with 
the  right  to  use  a  certain  amount  of  water  for 
power,  but  who  is  subsequently  limited  by  an 
award  to  draw  water  for  the  box  factory 
through  a  certain  penstock,  which  he  has  en- 
larged from  the  original  one,  only  when  water 
is  running  over  the  wasteway,  can  convey  only 
that  right  to  a  grantee  of  the  box  factory,  and 
not  the  right  he  originally  had  as  to  both  saw- 
mill and  box  factory.  Home  v.  Hitehins  (N. 
H.)   51  Atl.  051. 

A  grant  of  land  subject  to  an  easement  of 
flowage  for  mill  purposes  entitles  the  grantee 
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things :  ( 1 )  Whether,  under  the  Green  and 
Stadden  contract,  it  was  competent  for  the 
oommissioners  to  so  divert  and  control  the 
flow  of  water  from  the  feeder  to  the  flume,  as 
did  the  weir,  that  no  water  could  flow  into  the 
flume  of  the  appellant  Merrifield  except  at 
times  when  there  was  more  than  3.2  feet  of 
water  in  the  feeder;  and  (2)  whether,  un- 
der that  contract,  it  was  competent  for  the 
cajiaJ  conunissioners  to  so  construct  the 
weir  as  to  prevent  the  water  from  flowing 
into  Merrlfield's  flume  from  the  bottom  of 
the  feeder  at  all  times  when  he  was  entitled 
to  have  water  under  the  contract.  The  pro- 
visions of  the  contract  with  Green  and  Stad- 
den touching  upon  the  propositions  are  as 
follows:  ''Agreeing  that  in  the  application 
or  use   of  said  fourth   part,   as  aforesaid. 


to  receive  the  rent  payable  therefor,  notwith- 
standing an  exception  in  the  conveyance  of  the 
right  to  flow  the  land,  since  the  reservation  is 
Invalid  because  appertaining  to  a  thing  which 
the  grantor,  having  conveyed,  had  no  right  to 
grant,  and  because  the  thing  reserved  does  not 
issue  out  of  the  thing  granted  in  the  deed. 
Pollock  V.  Cronlse,  12  How.  Pr.  368. 

It  is  no  defense  to  the  specific  performance 
of  a  contract  for  the  purchase  of  real  estate, 
including  water  power  of  a  river  dam,  that  such 
dam  had  been  washed  away  at  the  date  of  the 
contract,  and,  If  rebuilt  of  sufficient  height  to 
be  of  any  value,  it  would  overflow  lands  above 
the  dam  and  on  the  opposite  side  of  the  river, 
the  right  to  do  which  does  not  exist  in  the 
grantor,  where  such  purchaser  was  acting  on 
his  6wn  knowledge  and  that  of  his  agent  of 
the  land  and  the  water  power  and  the  value 
thereof  at  the  time  he  made  the  purchase,  and 
bought  with  the  knowledge  that  the  grantor 
had  never  seen  the  land,  and  knew  nothing 
about  It  except  as  informed  by  his  agent.  Job- 
bins  V.  Gray,  34  111.  App.  208. 

Where  a  tenant  in  common  conveys  his  un* 
divided  share  in  a  mill  estate  "together  with 
all  the  privileges  and  appurtenances  thereto 
belonging  or  appertaining  to  the  same,"  and 
afterwards  purchases  a  lot  of  land  on  the 
stream  below,  he  is  estopped,  as  against  his 
grantee,  from  making  any  claim  for  the  diver- 
sion of  the  stream  so  long  as  the  water  is  used 
at  the  mill  in  the  manner  that  it  was  when  the 
conveyance  was  made.  Olney  v.  Fenner,  2 
R.  I.  211,  57  Am.  Dec.  711. 

A  grant  to  a  navigation  company  of  power 
to  sell  in  fee  simple  such  water  as  is  not  re- 
quired for  navigation  does  not  refer  to  quantity 
of  interest  in  the  water,  but  to  the  period  of 
time  In  which  the  grant  may  be  exercised. 
Lehigh  Coal  &  Nav.  Co.  v.  Scranton  Oas  & 
Water  Co.  6  Pa.  Diet.  R.  291. 

A  hydraulic  company  whose  duration  and 
power  to  make  leases  was  limited  by  Its  origi- 
nal charter  is  authorized  to  make  permanent 
leases  by  a  subsequent  amendment  of  Its  char- 
ter repealing  the  provisions  limiting  its  dura- 
tion and  restraining  Its  power  to  make  leases. 
Beckett  Paper  Co.  v.  Hamilton  &  R.  Hydraulic 
Co.  18  Ohio  C.  C.  200. 

A  conveyance  by  three  of  four  cotenants  of 
an  aliquot  part  of  water  power,  together  with 
a  mill  and  mill  seat  owned  entirely  by  them,  is 
of  no  validity  against  subsequent  grantees  of 
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the  same  shall  be  drawn  out  of  the  said 
feeder  within  ^  of  1  mile  from  the  head  of 
the  guard  lock,  according  as  and  in  the  man- 
ner to  be  directed  by  the  said  conmiission- 
ers  or  other  authorized  agent.  This  reser- 
vation being  subject  to  the  farther  limita- 
tion that  it  shall  not  at  any  time  authorize 
the  subscribers,  even  within  the  quantity  of 
said  proposition,  to  reduce  the  water  of  the 
said  Illinois  and  Michigan  Canal,  during 
the  season  of  navigation,  below  the  depth  of 
6  feet,  which,  only,  shall  be  done  by  the  per- 
mission of  some  authorized  agent,  of  the 
state."  The  contract,  it  will  be  observed, 
clothed  the  canal  commissioners  with  au- 
thority and  discretion  in  respect  of  these 
matters.  Immediately  after  the  execution 
of   this   contract   of   reservation   by   Green 


all  the  proprietors,  unless  the  interest  in  the 
water  power  had  theretofore  been  made  appur- 
tenant to  the  lot.  Forrest  Mill  Co.  v.  Cedar 
Falls  Mill  Co.  103  Iowa,  610,  72  N.  W.  1076. 

A  grant  of  a  right  to  use  the  water  of  a  res- 
ervoir when  the  grantors,  who  were  the  own- 
ers of  an  undivided  half  Interest  therein,  were 
not  using  it,  is  not  void  on  the  ground  that  it 
impairs  the  rights  of  cotenants.  Adams  v. 
Manning,  51  Conn.  5. 

Conveyances  made  by  the  owners  of  lands, 
riparian  rights  and  water  powers  In  pursuance 
of  an  agreement  entered  into  for  the  purpose  of 
consolidating  all  Interests  In  such  water  powers, 
and  contemplating  the  formation  of  a  corpora- 
tion for  that  purpose,  will  be  canceled  where 
some  of  the  signers  refused  and  could  not  be 
compelled  to  convey  and  others  did  not  own  the 
lands  scheduled  In  their  names,  so  that  the 
original  purpose  of  the  corporation  could  not 
be  carried  out  and  has  been  abandoned.  Mack 
V.  Consolidated  Water  Power  Co.  42  C.  C.  A. 
67,  101  Fed.  869. 

g.  Other  matters. 

One  receiving  a  deed  of  a  water  power  sub- 
ject to  the  conditions  and  covenants  in  a  lease 
thereof  to  a  third  person,  who  takes  possession 
and  receives  the  lands  under  the  lease,  will  be 
liable  on  the  covenants  to  repair.  CargiU  v. 
Thompson,  50  Minn.  211,  52  N.  W.  644. 

The  grantee  in  a  partition  deed  of  that  por- 
tion of  an  entire  tract  on  which  is  located  a 
distillery  erected  by  the  original  owner  of  the 
tract,  together  with  "the  necessary  and  useful 
water  privileges  for  the  benefit*'  of  the  dis- 
tillery, reserving  to  one  of  the  grantors  the  use 
of  the  water  In  the  race  for  his  stock  as  hereto- 
fore, is  entitled  to  have  the  water  so  used  by 
such  grantor  as  not  to  pollute  it  or  divert  it 
from  its  natural  flow  so  as  to  make  it  unfit  and 
interfere  with  Its  use  for  distillery  purposes, 
since  the  Incidental  use  thus  reserved  cannot  be 
construed  to  defeat  or  interfere  with  the  dom- 
inant right  of  the  grantee  to  the  beneficial  use 
of  the  water  for  his  distillery.  Price  v.  Law- 
son,  74  Md.  499,  22  Atl.  206. 

Where  the  lessee  of  a  stream  of  water  Is  en- 
titled to  it  in  Its  natural  state,  so  that  the  turn- 
ing of  heated  water  into  the  stream  is  a  viola- 
tion of  the  lessor's  covenant  for  quiet  enjoy- 
ment, the  lessee  may  restrain  such  action  with- 
out showing  the  extent  of  his  injuries  where 
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and  Stadden,  the  oommiBBioners  proceeded 
to  construct  the  feeder  and  the  flumes.  The 
manner  in  which  they  caused  the  flumes  to 
be  made  disclosed  the  views  entertained  by 
the  commissioners  as  to  the  rights  of  Green 
and  Stadden  and  their  assigns  in  the  mode 
and  manner  of  the  use  of  the  water  reserved 
under  the  contract.  The  commissioners 
caused  the  flumes  to  be  built  with  the  stone 
bottom  of  the  flume  and  the  bottom  of  the 
feeder  on  an  exact  level.  They  caused  to  be 
framed  in  the  mouth  of  each  flume  two 
gates,  which  could  be  raised  or  lowered. 
These  gates  could  be  shut  entirely  down  and 
made  to  rest  on  the  bottom  of  the  flume, 
thereby,  if  both  gates  were  down,  excluding 
all  water  from  the  flume;  or  the  gates,  or 
either  of  them,   could  be  partially  raised. 


some   injury   must   necessarily   result  from   It. 
Tipping  v.  Eckersley,  2  Kay  &  J.  264. 

IV.  Limitation  of  rights. 

a.  Aa  to  ««e. 

1.  General  rules. 

In  granting  water  rights  the  purpose  for 
which  they  are  to  be  used  is  frequently  men- 
tioned, and  the  question  then  arises  as  to 
whether  or  not  the  grant  was  limited  to  such 
use,  so  that  upon  its  abandonment  the  right 
will  revert  to  the  grantor. 

The  grantor  of  an  easement  to  use  water  is 
entitled  to  restrict  such  use  to  specified  pur- 
poses, such  as  cabinet  making'  and  furnace  op- 
erations.    Mandevllle  v.  Comstock,  9  Mich.  536. 

But  In  grants  of  water  rights  where  the  con- 
struction is  doubtful,  that  Interpretation  should 
be  preferred  which  will  give  the  grantee  an  un- 
restricted, rather  than  a  limited,  right  to  the 
quantity  granted.     Fisk  v.  Wilber,  7  Barb.  395. 

When  by  the  express  terms  of  a  deed  an  ap- 
purtenant right  to  use  water  Is  limited  to  par- 
ticular purposes,  not  merely  to  a  quantity 
measured  thereby,  and  the  grantor  reserves  the 
water  for  all  other  purposes,  upon  the  per- 
manent cessation  of  the  designated  enterprises 
the  use  of  the  entire  water  reverts  to  the 
grantor.  Clement  v.  Gould,  61  Vt.  573,  18  Atl. 
453. 

The  mere  mention  of  the  mills  to  be  operated 
by  water  granted  does  not  limit  the  water  to 
such  mills  if  the  limitation  Is  not  made  in  terms. 
Fisk  V.  Wilber,  7  Barb.  395. 

When  the  grant  of  an  easement  in  the  use  of 
water  Is  measured  by  the  height  of  the  dam,  it 
is  no  objection  to  the  assertion  of  the  right  ttiat 
the  capacity  of  the  mill  has  been  enlarged,  so 
long  as  no  more  water  is  used  than  the  dam  af- 
fords,    easier  v.  Shipman,  35  N.  Y.  533. 

Conditions  in  a  deed  which  relate  to  grantee's 
rights  to  the  use  of  water  at  different  condi- 
tions of  the  river  do  not  relate  to  the  manner 
in  which,  or  the  place  from  which,  it  should  be 
taken,  but  have  reference  to  the  amount 
granted.     Hammond  v.  Woodman,  41  Me.  177, 

66  Am.  Dec.  219. 

The  owner  of  a  water  power  has  a  right  to 
change  his  wheel  and  the  manner  of  using  the 
water,  provided  he  uses  no  more  than  formerly ; 
and  it  is  immaterial  that  thereby  the  ready  and 
easy  way  for  determining  the  amount  of  water 

67  L.  R.  A. 


in  which  event  the  water  would  flow  into 
the  flmne  at  the  bottom  thereof.  The  gates 
provided  the  means  of  controlling  and 
directing  the  flow  of  the  water  from  the 
feeder  into  the  flume,  and  were  placed  there 
for  that  purpose  when  the  flumes  were  con- 
structed. If  controlled  by  the  gates,  the 
water  would  enter  the  flume  at  the  bottom 
whenever  allowed  to  flow  into  it  at  all,  and 
the  water  would  ailwayshave  a  head  of  water 
in  proportion  to  the  depth  of  the  water  in 
the  feeder.  If  the  flumes  thus  operating 
should  withdraw  the  water  during  the  sea- 
son of  navigation  to  such  an  extent  as  to 
reduce  the  water  in  the  canal  to  a  depth  of 
6  feet  or  less,  the  commissioners  oould,  in 
pursuance  of  the  conditions  of  the  reserva- 
tion by  Green  and  Stadden,  close  the  gates 


used  is  destroyed.     Miller  v.   Lapham,  46  Vt 
525. 

In  general  neither  a  granted  nor  a  reserved 
water  privilege  is  restricted  to  the  purposes  ex- 
pressly specified,  but  these  are  rather  to  be 
deemed  measures  of  the  quantity  permitted  to 
be  used,  unless  the  language  employed  evinces  a 
clear  intention  to  limit  the  use  to  particular 
purposes,  and  the  actual  use  has  been  uniformly 
consistent  with  such  limitation.  Adams  v. 
Warner,  23  Vt.  395. 

Although  one  reason,  to  wit :  That  it  is  more 
favorable  to  the  grantee,  for  construing  a  grant 
of  water  privileges  for  specified  purposes,  that 
such  purposes  measure  the  quantity  rather  than 
restrict  the  use.  If  controlling  In  the  construc- 
tion of  a  reservation  expressed  In  similar  terms, 
leads  to  the  contrary  conclusion, — ^really  that 
rule  is  oue  of  strict  equivocation,  applying  only 
where  the  words  employed  bear  either  of  two 
interpretations  equally  well,  and  there  is  no 
other  legitimate  mode  of  determining  the  equi- 
poise.   Ibid. 

The  controlling  reason  for  construing  a  grant 
or  reservation  of  water  privileges  for  designated 
purposes,  that  these  measure  the  quantity  that 
may  be  used,  rather  than  limit  the  use,  is  be- 
cause it  Is  all  Important  to  the  Interests  of 
business  and  to  the  owners  of  water  power  that 
there  should  be  as  little  restriction  upon  its  use 
as  is  consistent  with  the  rights  of  other  ad- 
jacent proprietors.     Ihid, 

Whenever  the  description  In  a  conveyance  of 
water  power  is  in  such  terms  as  to  leave  It  in 
doubt  which  species  of  grant  Is  intended,  the 
general  rule  is  to  Interpret  the  deed  so  as  to 
make  the  privilege  conveyed  a  grant  of  a  cer-  f 
tain  quantity  of  power,  and  not  a  power  limited 
to  a  specific  use.  Pratt  v.  lAmson,  2  Allen, 
275. 

If  it  is  doubtful  from  the  terms  of  a  grant 
whether  the  kind  of  mill  or  particular  machin- 
ery mentioned  therein,  for  which  water  is  to  be 
furnished,  indicates  the  quantity  of  water  and 
measures  the  extent  of  the  power  intended  to 
be  conveyed,  or  is  referred  to  as  a  limit  of  the 
use  to  the  particular  kind  of  mill  or  specified 
machinery,  the  former  construction  will  be 
favored.  Carleton  Mills  Co.  v.  Silver,  82  Me. 
215.  8  L.   R.   A.  446,   19  Atl.   154. 

Where  the  grant  is  of  a  water  power  in  terms 
described,  and  where  the  privilege  itself  is  the 
principle  subject,  if  it  is  left  in  doubt  whether 
it  is  a  grant  of  a  sufficient  quantity  of  water  to 
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of  the  fliimeB  and  thereby  retain  the  water 
in  the  feeder  bo  far  as  might  be  necessary 
to  maintain  the  requisite  depth  in  the  navi- 
gable channel  of  the  canal.  The  flnmes  re- 
mained as  originally  constructed,  the  gates 
constituting  the  means  of  controlling  the 
inflow  of  the  water,  and  the  owners  of  the 
Green  and  Stadden  water  powers  were  sup- 
plied with  water  in  this  manner  during  all 
the  time  after  the  construction  of  the  canal 
until  the  weirs  were  installed.  This  was  the 
condition  and  the  mode  of  operation  in  force 
long  before  and  at  the  time  the  Ottawa  Hy- 
draulic Company  leased  water  rights  from 
the  canal  commissioners,  and  so  remained 
after  the  hydraulic  company  became  inter- 
ested in  the  quantity  of  water  withdrawn 
from  the  feeder  by  these  flumes  until  the 


weirs  were  designed  and  installed, — a  period 
of  more  than  forty  years.  The  contract  be- 
tween the  hydraulic  company  and  the  canal 
commissioners  was  entered  into  in  1862,  and 
from  thenceforward  until  the  weir  was  in- 
stalled— a  period  of  more  than  forty -eight 
years — ^the  assigns  of  Green  and  Stadden 
continued  to  receive  water  from  the  feeder 
through  the  flumes  in  this  manner.  For 
a  period  of  over  sixty  years  the  flumes  have 
been  maintained  in  the  same  condition,  and 
those  entitled  to  the  water  power  have  en- 
joyed such  rights  in  the  same  beneficial 
mode  and  manner. 

The  manner  of  the  construction  of  the 
flumes,  the  acts  and  conduct  of  the  commis- 
sioners continuously  since  then,  the  unin- 
terrupted enjoyment  of  the  benefits  thereof 


carry  a  partlcalar  kind  of  mill,  making  reference 
to  such  mill  to  indicate  and  measure  the  quan- 
tity of  water  power  intended  to  be  conveyed, 
or  whether  it  is  a  grant  of  the  use  of  the  water 
to  carry  such  particular  kind  of  mill  only,  the 
former  construction  will  be  most  favored  he- 
cause  In  general  it  is  most  beneficial  to  the 
grantee,  by  allowing  a  latitude  of  choice  in  the 
use  he  may  make  of  it  without  being  more  oner- 
ous to  the  grantor.  Ashley  v.  Pease,  18  Pick. 
268. 

A  deed  which  leaves  doubtful  whether  a  res- 
ei*vation  of  a  certain  quantity  of  water  for  cer- 
tain purposes  Intended  to  prescribe  the  lises  to 
which  it  was  to  be  put  will  be  construed  as  de- 
fining the  quantity  only ;  so  that  a  reservation  in 
a  grant  of  "a  sufficient  quantity  for  two  runs  of 
stones  in  said  gristmill"  would  retain  to  the 
grantor  the  quantity  of  water  necessary  for  the 
purpose  specified,  which  could  be  used  in  any 
manner  or  for  any  purpose  convenient  for  him. 
Dewey  v.  Williams,  40  N.  H.  222,  77  Am.  Dec. 
708. 

Where  the  right  to  use  water  for  a  specific 
purpose  is  granted  without  being  appurtenant 
to  a  grant  of  land,  the  presumption  Is  strong 
that  the  grant  is  Intended  to  be  limited  to  the 
purpose  named :  but  if  the  grant  is  appurtenant 
to  the  land  conveyed  by  the  same  deed,  unless 
the  contrary  intention  is  clear  the  use  desig- 
nated will  be  taken  merely  as  the  measure  of 
the  water  granted  which  the  grantee  may  use 
for  that  or  for  other  purposes.  Garland  v.  Hods- 
don,  46  Me.  611. 

A  clause  in  a  deed  conveying  a  mill  and  water 
power  to  run  the  same,  excepting  and  prohibit- 
ing the  use  of  the  water  for  any  other  purpose 
than  to  run  the  said  mill,  which  is  made  in 
favor  of  a  grantee  of  a  mill  on  the  same  stream, 
is  a  mere  prohibition  of  the  use  of  the  thing 
granted,  and  is  void.  Craig  v.  Welles,  11  N.  Y. 
315. 

But  a  proviso  in  a  grant  conveying  the  right 
to  draw  water  from  a  gristmill  fiume  and  pond 
at  all  times  for  the  purpose  of  manufacturing 
every  description  of  textiles,  that  In  case  the 
grantees  draw  more  water  than  they  previously 
had  a  right  to  then  they  shall  not  take  the  ad- 
ditional water  so  as  to  interfere  with  the  priv- 
ileges reserved  to  the  gristmill,  nor  those  be- 
longing to  the  sawmill  of  a  third  party,  is  not 
an  exception  so  inconsistent  with  the  general 
grant  as  to  be  void.  Adams  v.  Warner,  23  Vt. 
895. 
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2.  IUu8traHon8. 

Bapreaa  limitation. 

The  language  may  be  such  in  any  grant  as  to 
limit  the  grantee  to  the  specified  use. 

If  a  grantee  of  a  water  right  for  use  in  a 
paper  mill  covenants  that  the  water  shall  be 
used  for  no  other  purpose,  he  will  not  be  per- 
mitted, against  the  objection  of  the  grantor,  to^ 
change  the  use  to  a  cotton  mill.  Wells  v.  Chap- 
man, 13  Barb.  561. 

Under  a  grant  of  ''a  water  privilege  for  tan- 
ning purposes  in  all  its  various  branches,"  the 
grantee  can  use  the  easement  in  the  water  pow-«/ 
er  created  in  the  dam  previously  constructed  by 
the  grantor  only  for  the  specified  purpose. 
Deshon  v.  Porter,  38  Me.  289. 

The  grant  of  a  right  to  draw  water  from  an 
upper  dam  ''for  the  use  of  all  tanning  purposes** 
is  a  limitation  to  tanning  purposes,  and  not  a  ^ 
measure  of  power.     Racklilf  v.  RacklifT,  96  Me. 
261,  52  Atl.  839. 

A  grant  of  a  water  power  may  be  limited  to 
the  carrying  of  the  particular  mill  then  stand-     / 
ing,  or  one  of  the  same  kind  and  capacity  which 
may  replace  it.    Ashley  v.  Pease,  18  Pick.  268. 

A  water  grant  reciting  that  it  is  for  the  pur- 
pose of  having  a  cloth  ier*s  business  where  the 
grantor  lives,  and  conveying  a  right  to  take 
water  from  his  gristmill  pond  sufficient  to  run.  a 
fulling  mill  and  shears,  reserving  enough,  when 
the  supply  is  scanty,  for  the  gristmill,  with 
habendum,  so  long  as  the  grantee,  his  heirs  and 
assigns,  carry  on  the  clothier's  business  and  bear  ^/ 
a  sixth  of  the  cost  of  repairing  the  dam  and 
fiume,  does  not  authorize  the  use,  even  of  no 
greater  quantity  of  water,  for  any  other  purpose 
than  that  specified.     Shed  v.  Leslie,  22  Vt.  498. 

When  a  deed  of  a  mill  site,  in  unambiguous 
terms,  declares  that  it  is  for  the  express  pur- 
pose of  erecting  a  gristmill  and  textile  factory, 
with  the  right  to  draw  from  fiume  and  dam 
enough  water  to  grind  grain  and  weave  cloth, 
and  "for  these  purposes  only,"  with  a  reserva-\ 
tlon  of  the  right  to  take  water  from  the  flume 
for  a  sawmill,  or  any  other  purpose  not  Injurious 
to  the  grantee  as  a  miller  or  manufacturer  of 
cloth,  the  water  privilege  Is  limited  to  the  par- 
ticular uses  specified,  and  these  are  not  a  mere 
measure  of  the  quantity  usable.  Clement  v. 
Gould,  61  Vt.  573,  18  Atl.  453. 

A  grant  of  land  through  which  runs  a  stream 
of  water  with  the  privilege  of  building  a  full- 
ing mill  and  of  taking  water  "as  much  as  shall 
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by  the  owners  of  the  water,  the  knowledge 
and  acquiesoenoe  on  the  part  of  the  hy- 
draulic company,  constitute  a  practical  ex- 
position and  construction  by  the  parties  of 
their  rights  under  the  Green  and  Stadden 
contract.  In  view  of  the  great  length  of 
time,  the  uniform  and  continuous  action 
and  acquiescence  of  all  the  parties,  the 
chancellor  should  have  regarded  the  rights 
of  all  the  parties  as  fixed  by  the  construc- 
tion which  they  have  themselves  placed  upon 
the  contract.  They  have  determined  and 
settled  their  respective  rights  by  acts  and 
conduct  throughout  so  many  years  that  the 
court  should  refuse  to  consider  whether, 
under  the  contract,  the  commissioilfers  have 
power  to  so  change  the  flumes  by  weirs  as 
to  effectuate  a  radical  change  in  the  flow  of 


be  necessary  to  carry  on  a  good,  well-bnilt,  over- 
shot fulling  mill  at  any  time  when  the  grantee 
shall  have  occasion  to  use  the  fulling  mill,*'  lim- 
its the  right  to  use  the  water  to  that  purpose, 
and  It  cannot  be  used  for  the  purposes  of  an  oil 
mill.  The  court  says  that  a  construction  which 
would  permit  a  change  of  use  if  no  greater 
O  quantity  were  needed  is  founded  In  uncertainty, 
and  must  be  pre-eminently  a  source  of  litigation. 
It  Is  much  preferable  to  let  the  parties  explain 
themselves  In  explicit  language,  and  at  least  not 
to  assume  voluntarily  as  a  rule  one  that  would 
be  productive  of  controversy  and  probable  injus- 
tice.    Strong  V.  Benedict,  5  Conn.  210. 

A  reservation  of  sufficient  water  at  all  times 
for  a  gristmill  then  existing  or  such  as  may  be 
erected  In  Its  stead,  the  quantity  whereof  shall 
be  sufficient  for  two  runs  of  stones,  reserves 
water  only  for  the  use  of  a  gristmill,  and  the 
grantee  may  use  the  water  without  restriction 
unless  It  Is  so  applied  by  grantor.  Qarland  v. 
Ilodsdon,  46  Me.  511. 

A  lease  of  a  building  "for  the  purpose  of  car- 
rying on  the  foundry  business,**  ''with  the  right 
to  take  water  power  from  the  wheel  and  shaft 
that  now  carries  the  fan  bellows*'  in  the  lessor's 
adjoining  shop  "at  all  times  when  there  is  water 
sufficient  to  carry  a  fan  bellows  and  blow  for 
\J  the  stack  In  said  foundry,"  gives  the  lessee  no 
r\ght  to  use  the  power  for  any  other  purpose 
than  the  fan  bellows,  so  as  to  Impede  the  use 
of  the  lessor's  fan  bellows.  Sibley  v.  Hoar,  4 
Gray,  222. 

A  devise  of  a  furnace  and  "privilege  of  using 
water  to  blow  with'*  will  carry  only  the  right 
to  use  the  water  for  that  purpose,  although  In 
the  operation  of  the  furnace  It  Is  also  necessary 
to  use  power  for  drilling  and  grinding  castings, 
and  the  devisee  under  lease  from  the  devisor 
had  used  the  power  to  some  extent  for  that 
purpose,  although  the  word  "blow"  is  used  by 
furnace  men  to  cover  all  the  operations  of  the 
furnace.     liiucoln  v.  Lincoln,  110  Mass.  449. 

A  conveyance  of  water  for  purposes  of  a  full- 
ing mill  and  shearing  machine,  "but  for  no  other 
^  purposes  whatever,"  limits  the  right  to  use  the 

water  to  those  purposes.     DeWItt  v.  Harvey,  4 
Gray,  486. 

yicasnrc  of  poicer. 

Conversely,    the    language    may    be    such    as 
plainly  to  indicate  that  a  measure  of  power  only 
was  Intended  so  that  the  use  may  be  changed 
at  any  time. 
07  L.  R.  A. 


the  water  into  the  flumes,  to  the  injury  of 
the  appellant  Merrifleld.  It  is  a  doctrine 
frequently  declared  in  cases  where  the  rights 
and  powers  of  contracting  parties  are  the 
subject  of  investigation  that  great  weight 
will  be  given  to  such  acts  and  conduct  of 
the  parties  as  are  indicative  of  the  oonstrue- 
tion  they  themselves  have  placed  on  their 
rights  and  powers  under  the  contract,  and 
not  inconsistent  with  a  fair  and  reasonable 
rendering  of  the  contract  itself.  In  0  Cyc. 
Law  &  Proc.  p.  588,  it  is  said:  ''Where  the 
parties  to  a  contract  have  given  it  a  par- 
ticular construction,  such  construction  will 
generally  be  adopted  by  the  court  in  giving 
effect  to  its  provisions;  and  the  subsequent 
acts  of  the  parties  showing  the  construction 
they  have  put  upon  the  agreement  them- 


A  reservation  In  a  lease  of  water  power  of  a 
prior  right  to  use  sufficient  water  to  run  a  cot- 
ton factory  of  certain  dimensions  does  not  limit  ^ 
the  use  of  the  reserved  water  to  a  cotton  fae-  ^ 
tory,  but  it  may  be  applied  to  any  use  requiring 
no  more  than  the  quantity  reserved.  Blglow  t. 
Battle,  15  Mass.  313. 

Under  a  grant  of  water  sufficient  to  operate  a 
sawmill  at  all  times  when  there  shall  be  more 
than  enough  to  drive  a  gristmill  with  three  ran 
of  stone,  the  grantor's  right  is  not  restricted  to^ 
the  particular  use  mentioned,  but  he  may  ate 
that  quantity  of  water  for  another  purpose. 
Cromwell  v.  Selden,  8  N.  T.  253. 

A  grant  of  the  privilege  to  draw  water  suffi- 
cient to  carry  a  water  wheel  with  12  feet  head 
and  fall  for  two  common  blacksmith  bellows, 
and,  should  the  head  and  fall  be  less  than  that, 
sufficient  to  carry  one  bellows  twelve  hours  In 
twenty-four.  Is  a  measure  of  the  power  con- 
veyed, and  not  a  limitation  upon  the  use  to 
which  It  can  be  applied, — especially  where  the 
grantee  Is  the  owner  of  the  soil  through  which 
the  water  flows,  so  that  he  is  entitled  to  the 
flow  of  the  stream.  Tourtellot  v.  Phelps,  4 
Gray,  370. 

Under  a  reserved  water  right  sufficient  for  a 
gristmill  with  three  run  of  stones,  quantity,  not 
use.  Is  measured,  and  the  water  may  be  employed  >^ 
to  drive  any  machinery  In  the  mill  the  owner 
cares  to  apply  It  to.  Albee  v.  Huntley,  56  Vt 
454. 

A  reservation  In  a  grant  of  so  moch  water  as 
may  be  necessary  to  supply  and  work  con- 
tinuously a  No.  5  hydraulic  ram  Is  not  lost  by 
the  abandonment  of  the  use  of  the  ram,  as  a 
reservation  of  water  power  for  certain  machin- 
ery Is  not  to  be  held  as  fixing  the  manner  of  its 
use,  but  as  fixing  the  measure  of  the  quantity 
of  water  reserved.  Walker  v.  Llllingston,  137 
Cal.  401,  70  Pac.  282. 

A  grant  of  water  power  limited  merely  to  as 
much  water  as  will  flow  through  an  aperture  of 
200  square  inches  under  a  head  of  15  feet  leaves 
the  grantee  at  liberty  to  determine  for  himself^ 
the  manner  In  which  the  water  shall  be  ased 
and  the  details  In  the  construction  of  the  ma- 
chinery to  use  It  Cummlngs  v.  Blanchard,  67 
N.   n.  208.  36  Atl.  556. 

A  grant  of  a  certain  water  privilege  for  the 
purpose  of  propelling  a  factory  and  its  machin- 
ery and  appurtenances,  the  building  to  be  of  a 
certain  size  with  necessary  appurtenances  and 
machinery,   will   be   construed  to  measure  the 


1904. 


Mebrifield  v.  Canal  Commissionebs. 


898 


selves  are  to  be  looked  to  by  the  court,  and 
in  some  cases  may  be  controlling."  The  gen- 
eral principle  there  stated  has  been  ap- 
proved in  majiy  cases  decided  in  this  court, 
and  cited  in  note  45  to  the  text,  and  also 
collected  in  2  111.  Oyc.  Digest,  677. 

The  flumes  as  constructed  and  so  long 
allowed  to  remain  and  be  enjoyed  by  the 
owners  of  the  water  power,  secured  to  such 
owners,  at  all  times  when  they  were  en- 
titled to  receive  water  at  all,  such  head  of 
water  as  the  depth  of  water  in  the  feeder 
above  the  bottom  of  the  flumes  would  af- 
ford. The  weir  practically  deprived  them 
of  water  and  of  this  head  at  all  times  when 
there  was  less  than  3.2  feet  of  water  in  the 
feeder;  and  when  there  was  more  than  that 
depth  of  water  in  the  feeder  the  weir  de- 


prived the  appellant  Merrifield  of  the  head, 
and  substituted  therefor  an  additional  quan- 
tity of  water.  It  is  not  and  cannot  be  con- 
tended that,  under  a  proper  construction  of 
the  contract,  the  owners  of  the  Green  and 
Stadden  water  power  were  not  entitled  to 
water  at  all  times  when  there  was  no  more 
than  3.2  feet  of  water  in  the  feeder.  During 
the  season  of  navigation  this  depth  of  wa- 
ter in  the  feeder  may  be  requisite  to  secure 
the  necessary  quantity  in  the  canal  for  navi- 
gation purposes,  but  the  weir  operates  on 
the  theory  that  this  arbitrary  depth  of  wa- 
ter must  be  maintained  at  all  times  in  the 
feeder,  and,  as  a  consequence,  if  installed, 
would  deprive  the  appellant  Merrifleld  of 
any  water  whatever  unless  there  remained 
more  than  3.2  feet  in  the  feeder,  whether 


quantity  of  water,  and  will  not  limit  the  use  of 
water  to  carry  only  such  machinery  as  may  be 
In  the  main  building,  if  some  of  the  machinery 
Is  in  an  annex  and  no  more  power  Is  required 
to  propel  It  than  If  It  were  In  the  main  building, 
where  it  could  all  be  placed.  Carleton  Mills 
Co.  y.  Slver,  82  Me.  215,  8  L.  R.  A.  446,  19  AU. 
154. 

The  quantity  of  water  granted,  and  not  the 
purpose  to  which  It  shall  be  applied,  Is  referred 
to  In  a  grant  of  water  enough,  applied  to  an 
overshot  wheel,  to  run  a  gang  of  thirty  marble 
saws,  or  a  six-horse  power.  Kaler  v.  Beaman, 
49  Me.  207. 

Under  a  grant  of  sufficient  water  for  certain 
mills  and  machines,  grantee  may  take  a  quan- 
tity not  exceeding  that  required  for  the  ma- 
chines mentioned  In  the  grant.  Garland  v. 
Hodsdon,  46  Me.  611. 

A  grantee  may  use  the  water  for  any  pur- 
pose except  that  against  which  he  particularly 
covenanted,  under  a  grant  of  a  certain  amount 
of  water,  or  such  amount  as  grantee  might  re- 
quire to  drive  a  cupola  furnace  fan,  with  the 
reservation  that  none  of  said  water  should  be 
used  for  certain  purposes.  Iszard  v.  Mays 
Landing  Water  Power  Co.  81  N.  J.  Eq.  611, 
Affirmed  in  34  N.  J.  Eq.  556. 

A  grant  of  the  right  to  use  water  from  a  pond 
for  the  purpose  of  carrying  on  certain  works,  in 
snich  quantity  as  will  be  sufficient  for  carrying 
on  and  working  the  furnace  situated  between 
the  factory  and  the  pond,  and  for  which  pur- 
pose said  water  is  now  used,  and  no  further  or 
greater  quantity,  provided  always  that  the  right 
so  as  aforesaid  granted  shall  cease  at  all  times 
whenever  the  furnace  is  in  blast.  Is  limited  only 
as  to  the  quantity  of  water,  and  not  to  the 
purpose  of  the  use.  Hall  v.  Sterling  Iron  &  R. 
Co.  148  N.  Y.  432,  42  N.  B.  1056,  Affirming  74 
Hun,  10,  26  N.  Y.  Supp.  143. 

A  grant  of  the  right  to  erect  a  mill  on  a 
stream,  and  of  the  use  of  the  stream  "so  long 
as  the  grantee  shall  keep  a  gristmill  there  in 
good  repair,*'  is  not  defeated  by  the  fact  that 
while  the  mill  is  kept  there  in  good  repair  part 
of  the  power  is  used  for  another  purpose  so 
that  many  persons  are  unable  to  have  their 
grain  ground  at  the  mill.  Hadley  v.  Hadley 
Mfg.  Co.  4  Gray,  140. 

A  reservation  in  a  grant  of  1%  acres  of  land 

'on  which  a  tannery  is  erected,  and  of  a  certain 

well  and  water  course  laid  down  for  the  purpose 

of  supplying  the  tannery  with  water,  does  not 
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limit  the  use  of  the  well  to  the  purposes  of  the 
tannery ;  but  it  may  be  applied  to  any  use 
which  the  grantor  desires.  Borst  v.  Empie,  S 
N.  Y.  38. 

Mention  of  particular  use. 

A  mere  mention  of  a  particular  use  is  not  of 
itself  sufficient  to  make  that  use  exclusive. 

The  rule  is  stated  in  Hartford  Woolen  Co.  v. 
Bugbee  (Vt.)  56  Atl.  344,  as  follows:  In  a 
grant  or  reservation  of  a  water  right  reference 
to  an  existing  use  will  be  considered  as  a  meas- 
ure of  quantity,  merely,  unless  a  contrary  in- 
tention is  apparent  from  the  language  used  or 
from  the  surrounding  circumstances ;  and  It 
was  held  that  a  grant  with  a  grist  mill  of  "suffi- 
cient water  to  carry  the  grist  mill  when  in 
proper  repair  as  it  now  is,  to  wit,  to  carry  four 
run  of  stones,  corn  cracker,  smutmill  and  two 
bolts,'*  gave  a  right  to  draw  a  certain  quantity 
of  water  without  regard  to  the  use. 

A  conveyance  of  land  together  with  a  grist- 
mill privilege,  "being  the  first  on  the  stream 
for  two  run  of  stone,"  does  not  limit  the  use  of 
the  water  to  the  mill  then  standing,  but  may 
be  used  upon  the  land  for  any  purpose.  Mudge 
V.  Salisbury,  110  N.  Y.  413,  18  N.  B.  240. 

Reservation  in  a  grant  of  a  water  privilege 
of  so  much  water  as  is  necessary  for  the  use  of 
a  forge  and  two  blacksmith's  bellows  does  not 
limit  the  use  of  the  water  reserved  to  the  sole 
object  specified.  Olmsted  v.  Loomis,  9  N.  Y. 
423.  Affirming  Olmsted  v.  Loomls,  6  Barb.  152, 
wher6  it  was  held  that  water  reserved  for  car- 
rying a  forge  and  two  blacksmith's  bellows  may 
be  applied  to  propelling  a  paper  mill,  where  the 
objects  mentioned  simply  designated  the  quan- 
tity. 

A  grant  of  a  mill  with  the  right  to  the  race 
and  privilege  of  taking  water  "with  the  exclu- 
sive privilege  of  grinding  grain  "does  not  limit 
the  grantee's  right  to  the  grinding  of  grain,  but 
gives  him  the  exclusive  right  to  such  use  as 
against  the  owners  of  other  rights  to  water- 
power.  Hartwell  v.  Mutual  L.  Ins.  Go.  60  Hun, 
497,  8  N.  Y.  Supp.  452. 

A  reservation  In  a  grant  of  a  water  right  of 
"water  for  carding  machines  and  fulling  mill," 
is  not  a  limitation  of  the  pilrposes  to  which  the 
water  may  be  applied ;  but  a  quantity  of  water 
equal  to  that  used  for  those  purposes  at  the 
time  of  the  grant  may  be  used  by  those  claim- 
ing under  the  reservation,  for  any  other  manu- 
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fluch  quantity  was  needed  to  maintain  the 
*  necessary  navigable  depth  in  the  canal  or 
was  otherwise  necessary  or  useful  for  the 
purposes  of  the  state.  The  contract  reserves 
to  Green  and  Stadden  and  their  assigns  the 
said  one-fourth  portion  of  the  water  in  the 
feeder,  diminished  in  just  proportion  by 
leakage,  evaporation,  etc.,  necessarily  inci- 
dent to  a  good  and  workmanlike  dam  and 
structure,  etc.,  and  useful  to  the  state, 
''after  the  necessary  quantity  has  been 
drawn  out  for  the  purposes  of  navigation," 
with  the  further  limitation  that  the  reser- 
vation should  not  authorize  Green  and 
Stadden  or  their  assigns  to  so  draw  the  wa- 
ter from  the  feeder  during  the  "season  of 
navigation"  of  the  canal  as  to  reduce  the 
water  in  the  canal  to  a  depth  of  less  than 
6  feet.  The  weir  retains  in  the  feeder  at  all 


times  in  each  year,  after  the  season  of  navi- 
gation has  passed,  water  that  the  contract 
reserves  to  the  use  of  the  owners  of  the 
Green  and  Stadden  water  power,  and  even 
during  the  season  of  navigation  may  prevent 
the  flmne  from  receiving  water  that  is  re- 
served by  the  contract,  and  not  needed  to 
remain  in  the  feeder  in  order  to  retain  the 
requisite  depth  of  water  in  the  canal  that 
may  be  needed  for  the  purposes  of  naviga- 
tion. The  weir  prevented  the  rightful  pas- 
sage of  water  into  the  flume,  and  injuri- 
ously deprived  the  appellant  Merrifield  of 
the  full  use  and  benefits  of  the  water  power 
to  which  he  was  entitled.  The  chancellor 
therefore  erred  in  holding  the  commission- 
ers had  power  to  place  and  maintain  the 
weir  in  the  flume. 
.The  decree  toill  be  reversed^  and  the  cause 


facturlng    purpose.     Wakely    v.    Davidson,    26 
N.  Y.  887. 

An  owner  of  two  adjoining  tracts,  who  con- 
veys one  and  reserves  the  right  "to  all  water 
which  the  grantee  shall  not  use"  for  a  cistern 
on  the  granted  premises,  has  no  cause  of  com- 
plaint BO  long  as  the  grantee*s  use  is  reasonable, 
although  the  manner  of  Its  use  is  changed,  if 
the  quantity  appropriated  Is  not  Increased. 
Wilcox  V.  Kendall,  6S  N.  H.  609,  8  Atl.  683. 

A  grant  of  water  privileges  for  the  purpose 
of  a  sawmill  measures  the  extent  of  the  power 
Intended  to  be  granted,  and  not  a  grant  of  water 
to  drive  a  particular  mill,  because  It  is  most 
favorable  to  grantee  without  being  more  onerous 
to  grantor.   Johnston  v.  Hyde,  33  N.  J.  Eq.  632. 

The  grantor  of  a  mill  privilege  reserving  to 
himself  the  right  to  take  water  for  the  benefit 
of  bis  mill  has  a  right  to  change  the  mode  In 
which  he  uses  the  water,  and  may  make  various 
changes  and  alterations  in  his  machinery  and 
gates,  provided  he  takes  no  more  water  than 
was  necessary  to  work  his  mill  before  he  made 
the  changes.     Johnson  v.  Rand,  6  N.  H.  22. 

But  a  reservation  in  a  grant  of  water  rights 
of  sufficient  power  to  run  machinery  then  in  a 
factory,  or  which  may  thereafter  be  placed 
V  therein,  is,  as  to  the  additional  machinery,  a 
limitation  to  that  actually  placed  in  such  fac- 
tory.    Groat  V.  Moak,  94  N.  Y.  116. 

Although  as  to  the  machinery,  then  in  a  fac- 
tory it  is  a  mei^sure  or  limit  to  quantity  merely, 
and  the  power  may  be  used  elsewhere.     Ibid. 

It  requires  very  little  in  addition  to  the  men- 
tion of  a  particular  use,  however,  as  already  in 
dlcated  by  the  cases  cited  supra,  to  limit  the 
right  to  the  water  to  that  use.  There  Is,  how- 
ever, a  New  Hampshire  case  which  carries  the 
doctrine  that  express  mention  of  a  use  will  not 
limit  the  grantee  to  that  use  rather  farther 
than  the  other  courts  have  sanctioned,  and 
farther  than  the  language  of  the  limitation 
would  seem  to  sanction. 

A  grant  of  water  '*for  the  benefit  of  clothing 
works  only**  Is  not  a  conditional  limitation  by 
which  the  grant  is  forfeited  whenever  the  water 
is  applied  to  a  different  purpose.  Dow  v.  Bdes, 
58  N.  H.  198. 

It  would  seem  that  the  language  was  as  ex- 
plicit as  it  could  be  made,  and  that  when  it  was 
limited  to  that  purpose  "only'*  any  attempt  to 
use  It  for  other  purposes  could  receive  no  sanc- 
tion. 
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Present  use. 

A  grant  of  a  mill  with  the  use  of  the  water 
in  the  raceway  "as  the  same  is  now  used  and 
enjoyed"  is  a  limitation  upon  quantity,  and  not 
upon  the  manner  of  use ;  so  that  the  character 
and  location  of  the  same  may  be  changed  pro- 
vided more  than  the  quantity  of  water  used  at 
the  time  of  the  grant  is  not  required.  Terry  v. 
Smith,  47  Hun,  838. 

A  grant  of  the  right  to  draw  water  "for  the 
use  of  a  mill  as  it  now  is,'*  is  a  limitation  as  to 
the  quantity  of  water  granted ;  rather  than  as 
to  the  manner  or  place  in  which  It  is  to  be  used. 
Fowler  v.  Kent  (N.  H.)  52  Atl.  554. 

Where  land  is  granted  for  a  mill  site  together 
with  the  right  to  use  the  water  of  the  stream 
for  the  mills  situated  thereon,  these  words  are 
not  considered  as  restrictive  of  the  general  right 
to  use  the  water  for  a  mill  which  may  after- 
wards be  erected  there.  Ashley  v.  Pease,  18 
Pick.  268. 

One  purchasing  a  farm  and  an  artificial  water 
course  fiowing  across  it  is  not  limited  in  the 
use  of  the  water  course  to  the  uses  to  which  it 
was  put  at  the  time  of  the  grant,  but  acquires 
the  right  to  It  as  It  existed  at  that  time,  and  to 
a  continuance  of  the  flow  of  the  water.  Wardle 
v.  Brocklehurst,  29  L.  J.  Q.  B.  N.  S.  145,  6  Jur. 
N.  S.  321,  1  El.  ft  El.  1066,  8  Week.  Rep.  243, 
Afilrming  1  El.  ft  El.  1058,  6  Jur.  N.  8.  319,  8 
Week.  Rep.  214. 

That  the  water  power  created  by  a  dam  and 
granted  by  a  deed  is  to  be  used  immediately  for 
particular  purposes  is  not  inconsistent  with  a 
change  of  use,  where  no  change  is  forbidden. 
Hathaway  v.  Mitchell,  34  Mich.  164. 

General  grant. 

Under  a  grant  of  so  much  water  as  will  oper- 
ate a  mill  on  premises  conveyed,  the  grantee  la 
entitled  to  use  the  water  for  any  purpose  he  sees 
fit  provided  the  quantity  used  is  not  increased  v 
and  the  change  in  use  does  not  prejudice  the 
rights  of  others.  Fountain  v.  Perth  Amboy, 
60  N.  J.  L.  410,  88  Atl.  676. 

A  grantor  may  change  the  application,  hot 
not  the  extent,  of  his  use  of  water  power  re- 
served in  a  grant  of  the  use  and  benefit  of  water 
from  his  privilege,  when  it  can  be  conveniently    ; 
spared   from    his   mill.     Hanna   v.    Clarke,   81     '^ 
Gratt.  86. 

The  grant  of  a  mill  site  on  a  privilege  being 
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will  be  remanded  for  such  other  and  fur- 
ther proceedings  consistent  with  this  opin- 
ion as  may  to  justice  and  equity  appertain. 

A  petition  for  rehearing  was  denied  on 
December  22,  1904,  when  Wilkin,  Cart- 
wiight,  and  Hand,  JJ.,  handed  down  the 
following  dissenting  opinion: 

The  principal  legal  questions  in  dispute 
in  this  case  are  whether  appellant  Merri- 
field  is  entitled  to  draw  from  the  feeder  a 
certain  proportion  of  all  the  water  flowing 
in  Fox  river,  or  only  of  the  water  flowing 
in  the  feeder,  and  whether  he  has  a  pre- 
scriptive right  to  draw  from  the  feeder  as 
much  water  as  was  drawn  therefrom  by  him- 
self and  his  predecessors  in  title  for  a 
period  of  years.  Both  these  questions  are 
decided  against  him.     It  is  held  that  the 


rights  of  the  parties  were  settled  in  the  ac- 
tion at  law,  and  that  it  became  the  duty  of 
of  the  canal  commissioners  to  take  such 
steps  as  may  be  found  proper  to  control 
and  restrict  the  use  of  water  by  him  to  the 
proportion  to  which  he  is  entitled.  So  far 
we  concur  in  the  foregoing  opinion,  but  we 
do  not  imderstand  that  the  commissioners 
are  restricted  to  the  use  of  gates  because 
they  were  in  use  when  Merrifield  and  his 
predecessors  were  permitted  to  take  as 
much  water  as  thoy  chose,  and  took  more 
than  they  were  entitled  to.  In  our  opinion, 
the  commissioners  may  adopt  and  install 
any  device  that  will  accomplish  the  desired 
result.  What  Merrifield  is  entitled  to  is 
a  definite  share  of  the  water  power  supplied 
by  the  feeder,  and,  if  he  gets  it  in  any  way 
for  practical  use  on  his  water  wheels,  he  has 
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where  a  sawmill  stands  will  not  restrict  the 
srrantee  from  using  the  site  for  other  purposes 
than  a  sawmill,  provided,  only,  that  he  does  not 
by  a  new  use  interfere  with  rights  acquired  by 
long-continued  uninterrupted  user,  and  the  com- 
pacts of  previous  proprietors.  Hlnes  v.  Robin- 
son, 57  Me.  324,  99  Am.  Dec.  772. 

After  the  grant  of  a  lower  mill  on  a  race 
with  a  Joint  interest  in  the  water  flowing  there- 
in, the  owner  of  the  upper  mill  cannot  use  the 
water  flowing  in  the  race  for  any  purpose  other 
than  power,  to  the  iQjury  of  the  lower  grantee. 
But  such  unlawful  use  will  not  work  a  forfeit- 
ure to  the  right  of  water  which  can  be  taken 
advantage  of  by  a  third  person  who  has  diverted 
the  water  from  the  stream.  Butler  Hard  Rub- 
ber Co.  V.  Newark,  61  N.  J.  L.  32,  40  Atl.  224. 

Application  to  other  than  power  purposes, 

A  grantee  of  the  right  to  use  water  for  mill 
purposes,  who  is  required  to  return  it  to  the 
stream  so  that  it  will  reach  the  canal  of  the 
grantor,  is  confined  to  the  contemplated  use  in 
connection  with  his  riparian  property,  and  has 
no  right  to  collect  the  water  for  any  other  pur- 
pose.    Hall  V.  Ionia,  38  Mich.  493. 

While  the  grant  by  deed  of  a  mill  privilege  is 
not  limited  to  the  damming  of  waters  of  the 
stream  for  the  purpose  of  running  a  sawmill, 
on  the  other  hand,  it  does  not  include  the  right 
to  withdraw  all  the  water  that  collects  in  the 
pond  and  sell  it  to  the  inhabitants  of  a  city  for 
domestic  purposes.  Gloucester  Water  Supply 
Co.  V.  Gloucester,  179  Mass.  365,  60  N.  E.  977. 

Where  the  question  presented  is  as  to  the 
right  to  take  any  part  of  the  waters  of  a  spring 
for  domestic  purposes  when  the  grant  under 
which  the  right  of  use  Is  claimed  recites  that 
the  water  is  to  be  used  for  running  a  gristmill, 
the  fact  that  the  quantity  of  water  taken  i^ 
very  small  is  immaterial.  Woodring  v.  Hollen- 
bach,  202  Pa.  65.  51  Atl.  318. 

Acquiescence  in  change, 

A  water-power  owner  acquiesces  in  grantee*s 
new  application  of  his  power  when  he  receives 
the  stipulated  compensation  and  offers  no  objec- 
tion thereto  for  two  years.  Iszard  v.  Mays 
Landing  Water-Power  Co.  31  N.  J.  Eq.  511,  Af- 
firmed in  34  N.  J.  Eq.  556. 
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b.  As  to  premises. 

One  who  grants  to  another  the  right  to  dig  a 
race  on  his  land  and  take  water  from  a  creek 
for  mill  purposes  in  consideration  of  the  gran- 
tee*8  building  a  mill  at  a  point  where  their  lands 
Join  is  entitled  to  a  reconveyance  of  the  right 
granted ;  and  the  grantee  will  be  enjoined  from 
setting  up  the  deed  as  a  defense  to  an  action  at 
law  for  diversion,  where  the  grantee  built  the 
mill  on  other  lands  belonging  to  him,  and  took 
water  directly  from  the  lake  instead  of  the 
creek  which  formed  its  outlet,  and  discharged 
the  water  into  another  stream  without  return- 
ing it  to  the  bed  of  the  creek.  Jacoz  v.  Clark, 
Walk.  Ch.  (Mich.)  508. 

A  grant  of  a  right  to  draw  from  a  canal  seven 
mill  powers  of  water  **to  be  used  upon  the  fol- 
lowing described  lots,'*  or  "upon  such  other  lots 
or  parcels  of  land"  as  the  grantee  shall  desig- 
nate, does  not  confer  an  absolute  title  to  the 
quantity  for  use  upon  the  designated  lots. 
Minneapolis  Mill  Co.  v.  Hobart,  26  Minn.  37, 
1  N.  W.  45. 

A  grant  of  land  "with  the  privilege  of  draw- 
ing water"  from  a  reservoir  does  not  annex  the 
right  to  use  the  water  to  the  land  so  granted 
so  that  the  right  Is  lost  In  case,  for  the  improve- 
ment of  the  property,  the  dam  is  taken  down 
and  reconstructed  so  as  to  overflow  the  land 
granted.     De  Witt  v.  Harvey,  4  Gray,  486. 

An  exception  in  a  deed  of  a  mill  with  water 
privileges  denying  the  use  in  times  of  low  water 
when  It  is  wanted  for  designated  works  across 
the  stream,  being  a  measure  of  the  quantity  re- 
quired for  the  superior  use,  and  not  a  restric- 
tion of  such  use  to  specified  purposes  or  in  a 
particular  way,  the  dominant  owner,  by  remov- 
ing his  works  from  their  original  site,  and  re- 
constrncting  them  further  down  stream,  car- 
ries his  privilege  with  him,  and  does  not  lose 
the  right  to  complain  of  an  undue  diversion  of 
the  water  by  the  servient  proprietor.  Rood  v. 
Johnson,  20  Vt.  64. 

c.  As  to  quantity. 

A  measure  of  the  water  granted  is  contained 
in  a  grant  of  water  as  now  carried  in  the  trunk 
or  feeder,  and  equity  will  restrain  grantee  from 
taking  a  greater  amount  than  the  quantity  car- 
ried in  the  trunk  as  it  existed  at  the  time  of  the 
grant.  Jaqui  v.  Johnson,  27  N.  J.  Eq.  526,  Con- 
firmed in  27  N.  J.  Eq.  652. 
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no  cause  for  complaint.  The  evidence  shows 
that  a  proper  distribution  of  the  water 
power  by  means  of  gates  operated  by  an  in- 
dividual is  not  practicable.  The  amount  of 
water  flowing  through  a  given  space  under 
gates  depends  upon  velocity  as  well  as 
volume,  and  is  governed  largely  by  the  head 
or  pressure  of  the  water  above.  The  head 
is  lowered  by  opening  the  gates  and  releas- 
ing a  portion  of  the  water,  and  it  is  con- 
stantly changing  in  some  degree.  To  make 
and  maintain  a  just  apportionment  would 
require  the  presence  and  personal  attention 
of  an  expert.  The  hydraulic  engineer  em- 
ployed by  Merrifield  testified  for  him  that 
thfi  theory  or  system  adopted  by  the  com- 
missioners for  an  automatic  distribution  of 
the  water  according  to  the  rights  of  the 
parties  was  sound  and  correct,  but  that 
the  form  of  the  weir  should  be  different,  and 


A  limitation  In  a  grant  of  water  privileges 
that  it  shall  not  be  used  for  any  purpose  which 
wonld  in  any  manner  interfere  with  grantor's 
mills,  does  not  refer  to  quantity  of  water,  but 
forbids  competition  in  business.  Klaer  v.  Rldg- 
way,  86  Pa.  529. 

A  reservation  In  a  grant  of  water  power  of 
sufficient  water  to  run  machinery  in  a  factory 
does  not  limit  the  grantor  to  the  dam  at  Its  then 
height,  hut  he  may  increase  the  height  of  the 
dam  in  order  to  obtain  the  required  power. 
Groat  V.  Moals,  94  N.  Y.  115,  Affirming  26  Hun, 
380. 

A  grant  contains  a  measure  of  power,  and  is 
restricted  substantially  to  the  amount  of  water 
sufficient  fully  to  operate  a  tannery  at  or  about 
the  time  of  the  grant  of  *'a  right  to  draw  water 
from  the  sawmill  flume  sufficient  to  carry  on 
the  business  of  tanning  in  said  yard,  .  .  . 
the  grantee  to  make  one  fourth  of  all  repairs 
necessary  on  the  dam,  .  .  .  and  grantee 
may  use  more  water  than  aforesaid  when  there 
Is  waste  water  running  over  the  dam,  .  .  . 
said  grantor  retaining  the  right  to  .  .  . 
use  all  the  water  except  that  herein  granted  if 
he  choose."    Covel  v.  Hart,  66  Me.  518. 

The  grantee  of  a  certain  amount  of  water 
cannot  obtain  a  prescriptive  right  to  the  excess 
thereof  of  which  he  may  have  had  use.  Steams 
V.  Richmond  Paper  Mfg.  Co.  86  Ya.  1034,  11 
S.  E.  1057. 

A  gi'ant  of  a  flouring  mill  together  with  the 
privilege  of  taking  from  the  race  375  cubic 
inches  of  water  under  13  feet  head,  "when  there 
shall  be  so  much  water  in  the  race,"  limits  the 
grantee  to  that  quantity  under  any  head  up  to 
13  feet.     Torrance  v.  Conger,  46  N.  Y.  340. 

The  right  of  the  purchaser  of  lands  and  part 
of  a  bulkhead,  with  the  privilege  of  drawing 
from  his  portion  of  such  bulkhead  as  much  wa- 
ter as  he,  his  heirs,  or  assigns,  "might  need  for 
whatever  machinery  might  be  erected  on  such 
premises,"  is  not  to  be  measured  by  the  amount 
of  water  which  could  be  drawn  through  a  9  ft. 
opening  therein  as  it  existed  at  the  time  of 
such  grant,  but  by  the  necessities  of  the  ma- 
chinery thereafter  to  be  erected.  Valley  Pulp 
&  Paper  Co.  v.  West,  58  Wis.  599,  17  N.  W. 
554. 

d.  Improved  machinery, 

A  grant  of  sufficient  water  to  run  a  certain 
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present  a  vertical  side  to  the  flow  instead  of 
a  sloping  one.  Perhaps  the  form  was  ob- 
jectionable, but,  according  to  the  evidence, 
there  never  was  a  time  when  the  water  did  not 
flow  over  it,  nor  when  Merrifield  did  not  get 
more  water  and  water  power  than  his  just 
proportion.  The  crest  of  the  weir  was  3.56 
feet  below  the  crest  of  the  dam,  and  the  evi- 
dence did  not  show  that  there  had  been  or 
would  be  a  time  when  water  would  not  flow 
over  the  weir.  If  there  was  some  loss  of  head 
as  compared  with  the  use  of  gates,  it  was 
fully  compensated  for  by  the  increased 
amount  of  water,  and  the  full  share  of  wa- 
ter power  was  furnished.  If  there  was  a 
better  form  of  weir,  it  might  properly  be 
adopted,  but  Merrifield  himself  proved  that 
a  weir  is  the  proper  means  of  controlling 
the  distribution  of  the  power. 


number  of  stone  will  carry  a  right  to  water  suf- 
ilcient  at  the  time  of  the  grant,  although  by 
subsequent  improvements  the  same  quantity 
will  operate  a  larger  number.  Hartwell  v.  Mu- 
tual L.  Ins.  Co.  60  Hun,  497,  3  N.  Y.  Supp.  452. 

The  grantee  of  an  undivided  half  in  land  and 
a  mill  on  one  side  of  a  stream  "with  a  privilege 
to  draw  water  .  .  .  sufficient  for  one  tub- 
wheel,"  etc.,  which  has  been  carried  off  by  a 
freshet  but  replaced  at  time  of  conveyance,  ac- 
quires the  right  to  use  so  much  water  as  would 
be  sufficient  for  a  tub  wheel  of  the  capacity  of 
the  old  one,  although  he  is  not  restricted  in  the 
use  of  that  quantity  to  this  particular  kind  of 
wheel.     Loverin  v.  Walker,  44  N.  H.  489. 

A  reservation  in  a  grant  of  water  power  of 
"the  first  and  exclusive  right  of  the  use  of  suffi- 
cient water  to  carry  a  fulling  mill  and  three 
breast  wheels,  each  12  feet  in  diameter  and  15 
feet  in  length,  with  the  machinery  which  may 
be  connected  with  them,"  does  not  limit  the  use 
of  the  water  to  breast  wheels,  but  the  same 
amount  may  be  applied  by  means  of  a  turbine 
wheel.  Coburn  v.  Middlesex,  142  Mass.  264,  7 
N.  E.  849. 

Under  a  deed  which  grants  the  right  to  take 
water  for  the  operation  of  three  runs  of  mill 
stones,  together  with  the  machinery  ordinarily 
and  necessarily  used  in  running  a  flouring  mlllt 
and  which  defines  in  the  habendum  clause  "a 
run  of  mill  stones"  as  a  power  sufficient  to 
grind  13  bushels  of  wheat  per  hour,  or  as  15 
horse  power  if  used  for  other  purposes,  and 
which  further  states  that  the  entire  power  is 
divided  into  66  runs  of  mill  stones,  none  of 
which  are  to  have  priority  against  the  other  in 
low  stages  of  water,  the  grantee  is  entitled  to 
the  maximum  of  15  horse  power  per  run  of  milt 
stones,  although  insufficient  to  grind  13  bushels 
of  wheat  per  hour  by  the  new  machinery  which 
he  has  put  in ;  and  in  times  of  low  water  his 
right  is  limited  to  3-66  of  the  existing  power. 
Powers  V.  Uibbard,  114  Mich.  533,  72  N.  W.  839. 

A  grant  made  to  the  owner  of  a  paper  mill  of 
the  right  to  water  from  a  race  or  pond  sufficient 
to  propel  four  300-pound  engines  contemplates 
an  amount  of  water  sufficient  to  operate  such 
machinery  as  existed  at  the  time  of  the  grant; 
and  the  right  to  use  such  amount  is  not  affected 
or  impaired  by  the  subsequent  use  of  Improved 
wheels,  or  by  a  change  in  the  head  or  fall  which 
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operated  them.     Oriswold  v.  Hodgman,  2  Hon. 

A  grant  of  power  sufficient  to  run  a  certain 
number  of  spindlea  "using  a  wheel  as  large  in 
proportion  to  the  head  and  flow  as  used'*  in  a 
certain  mill  named  *'of  the  same  construction, 
unless  an  improvement'  is  made  before  the  wheel  I 
shall  bejconstructed,"  fixes  the  measure  of  power  | 
to  which  the  grantee  is  entitled  at  the  time  of  _ 
the  construction  of  the  wheel,  and  Is  not  to  be 
diminished  by  improvements  in  wheels  or  ma- 
chinery since  that  time.     Agawam  Canal  Co.  v. 
Southworth  Mfg.  Co.  121  Mass.  08. 

A  right  reserved  to  a  dominant  mill,  of  enough 
water  to  operate  it.  Is  controlled  by  the  circum- 
fitances  at  its  inception,  and,  after  improved 
machinery  which  does  the  same  work  in  half 
the  time  has  been  put  in  the  mill,  the  owner  is 
not  justified  in  using,  during  a  part  of  the  time, 
a  greater  quantity  of  water  than  the  old  ma- 
chinery required,  on  the  excuse  that  by  speedier 
and  more  efficient  operation  he  used  no  more 
water  in  the  whole  twenty-four  hours  than  the 
quantity  measured  by  the  reservation ;  because 
the  servient  mill  owner  is  entitled  to  a  steady 
power,  and  to  know  what  he  can  rely  on  and 
forecast  accordingly.  Miller  v.  Lapham,  44  Vt. 
416. 

But  when  a  deed  of  a  mill  site  and  water 
privileges  provides  that,  "in  case  there  is  not 
at  any  time  a  full  supply  of  water  for  the  simul- 
taneous operations  of  the  works  connected  with 
the  dam,  a  gristmill  shall  draw  its  requisite 
•quantity  of  water  exclusive  of  all  other  works,*' 
there  is  secured  to  such  gristmill,  not  merely  a 
right  to  use  the  water  exclusively  in  the  man- 
ner and  for  the  time  it  was  then  customary  to 
use  it,  but  a  right  to  use  the  water  in  quantity 
as  it  was  used  and  for  such  time  in  seasons  of 
scarcity,  as  the  business  of  the  mill  required. 
And  if  a  substituted  wheel  does  the  work  in  a 
third  of  the  time  and  with  less  water  than  the 
one  it  replaced,  there  is  no  infraction  of  the 
covenants  of  the  deed  provided  such  work  is  the 
same  in  character  as  was  done  when  the  deed 
was  made.  Howe  Scale  Co.  v.  Terry,  47  Vt 
109. 

Where  a  declaration  alleged  the  demise  to  a 
mill  owner  of  a  sufficient  supply  of  surplus 
water  for  four  run  of  stone,  and  the  wrongful 
and  injurious  diversion  of  a  portion  thereof  by 
the  lessor,  a  plea  is  not  sufficient  which  sets 
forth  an  agreement  by  both  parties  to  put  in 
improved  water  wheels,  acted  upon  by  lessor 
only,  and  averring  that,  had  lessee  put  in  the 
improved  wheels  according  to  agreement,  the 
water  would  have  been  sufficient  to  run  his  four 
run  of  stone,  but  which  did  not  aver  that  lessor 
used  less,  or  no  more,  water  with  his  new 
wheels  than  he  was  entitled  to  use  with  the  old 
ones  under  the  lease.  Watts  v.  Robson,  38  U. 
C.  Q.  B.  570. 

e.  As  to  time. 

Parties  have  the  right  to  run  their  factory 
as  many  hours  a  day  as  they  consider  proper 
where  they  have  a  grant  of  water  for  the  pur- 
poses of  their  factory  with  no  limitation  therein 
upon  the  number  of  hours  per  day  in  which  they 
can  run  IL  Carleton  Mills  Co.  v.  Silver,  82  Me. 
215,  8  L.  B.  A.  446,  10  Atl.  154. 

A  grant  by  one  owning  the  right  to  flow  a 
portion  of  land  for  a  mill  pond  for  the  whole 
year,  and  an  additional  portion  for  part  of  the 
year,  of  a  certain  quantity  of  water  for  twelve 
hours  per  day,  will,  as  against  the  grantor,  give 
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the  right  to  use  the  power  the  whole  time ;  but, 
as  against  third  persons,  that  rigl^t  is  limited 
by  the  extent  to  which  the  land  may  be  flowed. 
Phelps  V.  Tourtellot,  0  Gray,  102. 

A  grant  between  owners  of  a  reservoir  dam 
parcelling  the  right  to  use  the  water  giving  a 
right  to  use  so  many  feet  per  second  during 
working  hours  will  be  construed  as  referring  to 
the  working  hours  of  the  mills  then  located  on 
the  stream,  and  will  not  be  extended  so  as  to 
cover  a  use  for  a  mill  erected  for  the  purpose 
of  using  the  power  both  day  and  night.  Binney 
V.  Phoenix  Cotton  Mfg.  Co.  128  Mass.  406. 

The  owner  of  a  mill  pond,  who  has  granted 
to  another  a  portion  of  the  residue  of  the  water 
power  afforded  by  uuch  pond  remaining  after  he 
has  reserved  a  certain  quantity  for  his  own  use. 
Is  not  entitled  to  draw  his  preferred  water 
power  from  the  pond  at  all  times  of  day  and 
night  without  being  required  to  hold  it  even  for 
a  short  time  so  as  to  afford  a  surplus  for  his 
grantee,  in  the  absence  of  express  stipulations 
In  the  grant  giving  him  that  right,  but  will  be 
restricted  to  a  reasonable  use  thereof  so  as  not 
to  prejudice  or  injure  the  other  in  the  use  of 
his  residue ;  and  such  reasonable  use  is  not  to 
be  measured  alone  by  the  necessities  of  his  busi- 
ness, but  also  by  the  condition  or  stage  of  the 
water  and  the  rights  of  the  parties  with  refer-  / 
ence  to  customs  among  mill  owners  above  and  ^ 
below  as  to  the  use  of  the  water  power  of  such 
stream ;  and  where  there  is  a  custom  of  such 
mill  owners  to  shut  down  their  gates  by  night 
to  accumulate  a  head  of  water,  if  the  grantor 
runs  his  mill  by  night  so  as  to  draw  off  the 
water  in  the  pond  leaving  no  head  from  which 
the  grantee  can  take  his  portion  during  ths 
daytime,  such  grantor  cannot  maintain  an  ac- 
tion against  his  grantee  for  taking  and  using  of 
the  water  in  the  pond  an  amount  equal  to  hia 
portion  if  the  same  had  been  used  in  a  proper 
and  reasonable  manner,  even  though  it  deprive! 
such  grantor  of  his  preferred  quantity.  Bata- 
via  Mfg.  Co.  V.  Newton  Wagon  Co.  01  111.  ^0. 

V.  Protecting  rights. 

a.  By  repairing  works. 

A  grant  of  the  right  to  draw  water  from  a 
dam  does  not  bind  the  grantor  to  maintain  the 
dam  for  the  benefit  of  the  grantee,  even  though 
the  deed  runs  to  the  latter  and  his  heirs  for- 
ever.    Trudeau  v.  Field,  60  Vt  446,  88  Atl.  162. 

Bnt  an  understanding  in  a  lease  of  water 
power  to  a  mill  owner  that  the  lessor  is  to  keep 
the  dam  in  such  a  state  of  repair  as  to  insure 
to  the  lessee  the  power  demised  to  him  may  be 
shown  by  the  lessor's  reservation  of  water 
rights  in  himself,  and  the  retention  by  him  of 
the  title,  possession,  control,  and  use  of  the 
dam.     Crawford  v.  Parsons,  63  N.  H.  438. 

Deeds  poll  of  water  rights  in  a  mllldam,  pro- 
viding for  payment  by  the  grantees  of  certain 
proportions  of  the  expense  of  keeping  the  dam 
In  repair,  impose  no  obligations  to  contribute 
to  the  cost  of  building  a  new  dam  when  the  ex- 
isting one  decays  or  is  destroyed.  Trudeau  v. 
Field,  09  Vt.  446,  38  Atl.  162. 

A  grant  of  the  right  to  draw  water  from  a 
mllldam  confers  on  the  grantee  no  right  to  ex- 
act contribution  toward  the  cost  of  rebuilding 
the  dam  from  one  succeeding  to  the  interest  of 
the  grantor  through  deeds  which  did  not  impose 
such  a  liability,  although  his  immediate  grantor 
exacted  it  from  him,  for  there  is  no  privity  be- 
tween these  two.     Ibid. 
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A  conveyance  of  land  and  certain  water  ri^hta 
with  a  stipulation  in  the  deed  that  the  grantee 
■hould  contribute  to  the  keeping  up  of  the  dam 
belonging  to  the  grantor  in  pr6portion  to  the 
amount  of  water  used,  imposes  a  burden  which 
is  a  condition  of  the  grant  of  the  water,  and 
runs  with  the  land,  and  binds  the  subsequent 
grantees  or  mortgagees  thereof.  Mason  y.  Lane, 
102  Ind.  364,  1  N.  E.  796. 

Under  a  covenant  by  grantees  to  pay  the  rat- 
able share  of  the  expenses  of  keeping  a  dam  and 
raceway  in  repair  in  proportion  to  the  number 
of  square  inches  of  water  by  them  owned  or 
used,  the  ratio  of  contribution  Is  the  proportion 
the  water  owned  or  used  bears  to  the  whole 
amount  of  water  used  from  the  power  by  the 
proprietors  and  their  several  grantees  and  les- 
sees, and  not  the  proportion  to  the  whole  amount 
of  water  available, — especially  where  such  was 
the  contemporaneous  construction  thereof  by 
the  parties.  WooUscroft  v.  Norton,  15  Wis. 
198. 

A  conveyance,  by  the  owner  of  waterworks, 
of  land  for  mill  purposes  together  with  water 
power  therefor  of  a  specified  quantity  and  force, 
with  a  condition  that  the  grantee  should  con- 
tribute a  certain  proportion  of  the  expense  of 
keeping  such  works  in  repair,  and  that  the 
grantor  might  enter  such  premises  at  any  time 
for  that  purpose,  does  not.  In  the  absence  of 
express  stipulations  on  the  subject,  impose  upon 
the  owner  of  such  waterworks  the  duty  to  be- 
stow more  than  ordinary  care  and  diligence  in 
keeping  the  same  in  repair  for  the  protection  of 
the  property  of  the  grantee,  or  to  afford  him  a 
continuous  supply  of  water  power  of  the  r^ul- 
site  force  and  quantity.  Sterling  Hydraulic  Co. 
V.  Williams,  66  111.  393. 

A  mortgage  on  land  having  certain  water 
rights  subject  to  the  burden  imposed  by  the 
original  grant  and  running  with  the  land,  that 
the  owner  should  contribute  to  the  keeping  up 
of  the  dam  in  proportion  to  the  amount  of 
water  used,  is  not  affected  by  a  subsequent  con- 
tract entered  Into  between  the  mortgagors  and 
the  owner  of  the  water  power  interpreting  the 
extent  of  that  burden,  to  which  the  mortgagees 
were  not  parties ;  and  the  fact  that  the  princi- 
pal owners  of  the  stock  of  the  mortgagor  cor- 
poration were  the  owners  of  the  note  and  mort- 
gage at  the  time  the  contract  was  entered  into, 
and  acted  for  the  company  In  consummating  the 
contract,  does  not  estop  them  or  their  assigns 
from  controverting  it,  in  the  absence  of  fraud 
or  unfair  dealing.  Maxon  v.  Lane,  102  Ind. 
364,  1  N.  E.  796. 

One  who  is  entitled  under  a  contract  to  use 
a  millrace,  one  side  of  which  Is  formed  by 
planking  nailed  to  the  posts  of  another  mill, 
and  is  also  entitled  to  keep  the  race  In  repair, 
may.  after  the  washing  away  of  his  flood  gates, 
construct  new  ones  from  1  to  3  feet  distant 
from  the  place  where  the  old  ones  were  situ- 
ated, and,  in  order  to  fasten  them  securely,  use 
the  posts  of  the  mill  beside  the  race,  provided 
no  special  damage  results  from  the  acts,  when 
the  mill  owner  whose  mill  forms  the  side  of  the 
race  purchases  It  after  the  other's  contract  has 
been  made.     Daniels  v.  ChafDn,  28  Iowa,  327. 

Under  a  conveyance  of  land  and  a  fulling 
mill,  giving  to  the  grantee  the  privilege  of  sup- 
plying himself  with  water  from  a  mill  pond 
whenever  needed,  he  may  enter  upon  and  repair 
the  dam.  taking  stones  and  earth  from  the  bed 
of  the  pond  for  that  purpose,  if  necessary. 
Miller  V.  Scolfield,  12  Conn.  835. 

A  grant  of  a  right  to  use  the  water,  the  dam, 
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aod  race  appurtenant  to  a  mill  confers  upon 
grantee  the  right  merely  to  maintain  the  erec- 
tions existing  at  time  of  grant  He  may  re- 
build the  dam  on  the  same  site,  but  may  not 
erect  other  dams  at  other  points  on  the  creek, 
or  increase  the  flowage.  Switzer  v.  McCul- 
loch,  76  Va.  777. 

The  grantee  of  a  right  to  alter,  repair,  or  re- 
new the  old  feeder  of  water  to  which  he  acquires 
title  may  be  restrafned  in  equity  from  doing 
more  than  to  maintain  it  in  its  present  position 
with  the  capacity  of  carrying  water  as  at  the 
time  of  the  grant.  Jaqul  v.  Johnson,  27  N. 
J.  Bq.  526,  Confirmed  In  27  N.  J.  Eq.  552, 
Affirming  25  N.  J.  Eq.  410,  and  Reversing 
26  N.  J.  Eq.  321,  where  it  was  held  that  a 
grant  of  the  right  to  take  water  from  one 
pond  to  another  "as  now  carried  In  the  trunk 
or  feeder,"  the  grantee  *'to  have  the  right  at  all 
times  to  enter  upon  the  land  of  the  grantor  ad- 
joining said  trunk  or  feeder  and  alter,  repair, 
or  renew  the  same  at  his  convenience,*'  gives 
the  right  to  change,  not  only  the  form,  material, 
and  size  of  the  trunk,  but  Its  location,  so  far  as 
necessary,  to  give  the  full  benefit  of  the  grant. 

Where  the  lessee  of  a  mill  continues  to  go  onto 
adjoining  land  to  repair  the  banks  of  a  stream 
that  flows  to  his  mill,  after  the  expiration  of  his 
lease  of  such  land,  such  conduct  will  be  pre- 
sumed to  be  under  a  claim  of  right,  and  not 
under  the  lease,  and  will  be  sufliclent  to  estab- 
lish such  right  by  prescription.  Clay  v.  Thack- 
rah,  9  Car.  &  P.  47,  2  Moody  &  R.  244. 

b.  By  action. 

The  grantor  of  a  dam  who  has  reserved  the 
right  to  maintain  a  sluiceway  "at  or  in"  a  cer- 
tain place  in  grantee's  dam  may  recover  dam- 
ages resulting  from  any  wilful  disturbance  of 
that  right  by  his  grantee.  Hammat  v.  Rufta, 
16  Me.  171. 

The  grantor  of  a  privilege  of  taking  water 
for  a  speclfled  purpose  from  a  stream  within 
the  limits  of  a  subsequent  deed  to  another  can- 
not sue  for  a  misuser  of  the  flrst  grant.  Wash- 
abaugh  v.  Oyster,  18  Pa.  497. 

A  forfeiture  of  a  grant  of  a  dam  and  an  ap- 
purtenant water  right  cannot  be  taken  advan- 
tage of  by  assignees  of  the  grantor's  remaining 
interest,  when  such  grantor  in  his  assignment 
expressly  excepted  the  rights  of  his  grantees, 
and  reserved  water  rights  in  himself,  whenever 
any  could  be  exercised  without  damage  to  his 
assignees.     Peaslee  v.  Tower,  62  N.  H.  434. 

Equity  has  Jurisdiction  to  grant  relief  against 
the  diversion  of  water  from  a  mill  in  violation 
of  the  terms  of  a  deed,  although  the  right 
has  not  been  established  at  law.  Olmsted  v. 
Loomis,  9  N.  Y.  423. 

One  who  promised  to  release  to  another  his 
right  to  use  the  waters  of  a  lake  in  considera- 
tion of  the  latter's  building  a  mill  Is  not  enti- 
tled to  an  injunction  restraining  the  mill  owner 
from  taking  the  water  from  the  lake  by  means 
of  the  race  constructed,  where  he  allowed  the 
mill  owner  to  construct  his  building  and  works 
at  great  expense,  and  did  not  notify  him  that  he 
would  not  keep  his  promise  until  the  works  were 
nearly  completed.  Payne  v.  Paddock,  Walk. 
Ch.  (Mich.)  487. 

But  the  successors  in  interest  of  a  purchaser 
of  laud  and  part  of  the  bulkhead,  with  the  priv- 
ilege of  drawing  from  his  portion  of  the  bulk- 
head as  much  water  as  might  be  needed  for  the 
machinery  to  be  erected  on  the  premises,  are 
entitled  to  an  injunction  to  restrain  the  original 
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grantor  from  obstructing,  interfering  with,  im- 
]>alrlng,  or  injuring  any  of  the  rights  or  priy- 
ileges  so  secured,  and  especially  from  drawing 
any  water  through  a  conduit  pipe  or  from  such 
builchead,  at  any  time,  to  such  an  extent  as  will 
in  any  way  obstruct,  diminish,  or  lessen  the 
quantity  of  water  which  they  have  the  right  or 
privilege  of  drawing  from  their  portion  of  such 
bulkhead.  Valley  Pulp  ft  P.  Co.  v.  West,  58 
Wis.  599,  17  N.  W.  554. 

Waste  of  water  by  a  grantor's  wilfully  open- 
ing the  gates  of  a  dam  may  be  restrained  by  his 
grantee  on  the  other  side  of  the  stream  to 
whom  the  grantor  has  conveyed  the  right  to 
draw  from  his  pond  all  the  water  not  needed  for 
his  use.     Fuller  v.  Daniels,  63  N.  H.  395. 

Equity  will  not  deny  relief  to  a  mill  owner 
who  waits  four  years  before  filing  a  bill  alleging 
that  his  grantor  of  water  power  has  unlawfully 
deprived  him  thereof.  Iszard  v.  Mays  Landing 
Water  Power  Co.  81  N.  J.  Bq.  511,  Afilrmed  in 
34  N.  J.  Eq.  556. 

But  equity  has  no  Jurisdiction  to  award  dam- 
ages for  breach  of  a  contract  to  supply  a  cer- 
tain amount  of  water  power,  except  such  as  are 
ancillary  to  a  specific  performance.     FMd. 

A  lessee  of  water  power,  entitled  by  the  terms 
of  the  lease  of  a  prior  right  to  a  designated 
quantity  of  water  under  a  working  head  of  a 
certain  height,  will  be  granted  a  temporary  in- 
junction, pending  a  final  hearing,  restraining  a 
subsequent  lessee,  having  full  knowledge  of  and 
taking  subject  to  the  prior  lease,  from  drawing 
water  from  the  same  race  above  so  as  to  deprive 
the  other  of  his  full  amount  of  water,  thereby 
interfering  with  the  operation  of  his  mill ;  and 
the  fact  that  the  water  wheels  are  so  set  as  to 
cause  a  needless  waste  of  water  does  not  affect 
his  legal  right  to  the  quantity  purchased. 
Home  Electric  liSght  &  P.  Co.  v.  Globe  Tissue 
Paper  Co.  146  Ind.  673,  45  N.  B.  1108. 

Purchasers  of  property  receiving  water  power 
for  use  therewith  under  a  contract  therefor 
made  by  their  grantors  are  not  entitled  to  have 
such  contract  canceled  for  failure  to  supply  the 
stipulated  water  power,  where  the  contract 
itself  provides  a  remedy  for  such  failure  by 
deductions  from  the  stipulated  rent,  and  declar- 
ing the  liability  of  the  water  power  company 
for  damages  over  and  above  rent  so  deducted. 
Beckett  Paper  Co.  v.  Hamilton  ft  R.  Hydraulic 
Co.  18  Ohio  C.  C.  200. 

The  loss  of  profits  resulting  from  the  enforced 
abandonment  of  a  starch  factory  because  of  the 
unlawful  Interference  by  its  lessor  of  the  ap- 
purtenant water  power  Included  in  the  lease 
may  be  considered  in  determining  the  damages 
to  be  awarded  for  such  injury,  where  the  profit 
of  the  business  is  a  large.  If  not  the  only,  ele- 
ment of  the  rental  value  of  the  property.  Craw- 
ford V.  Parsons,  63  N.  H.  438. 

VI.  Meagurement. 

A  grant  of  100  square  Inches  of  water  con- 
veys what  will  flow  through  an  aperture  of  that 
size  in  the  ordinary  way,  and  the  flowage  can- 
not be  increased  artificially  unless  that  was 
contemplated  in  the  grant.  Schuylkill  Nav.  Co. 
V.  Moore,  2  Whart.  477. 

A  grant  of  a  right  to  draw  from  a  canal  as 
much  water  as  will  pass  through  an  aperture 
of  a  given  size  and  a  given  position  in  the  side 
of  the  canal  is  substantially  a  grant  of  a  right 
to  take  a  certain  quantity  of  water  in  bulk  or 
weight.  What  that  quantity  is  may  be  ascer- 
tained from  the  character  and  height  of  the 
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canal,  the  circumstances  under  which  the  water 
Is  to  be  drawn,  and  the  state  of  things  existing 
at  the  time  the  grant  is  made.  Chesapeake  ft 
O.  Canal  Co.  v.  Hill,  15  Wall.  94,  21  L.  ed.  64. 

A  grant  of  the  right  to  draw  1  inch  in  diam- 
eter of  water  will  be  held  to  apply  to  a  pipe 
discharging  such  quantity  and  placed  in  posi- 
tion about  two  years  after  the  grant  thereafter 
used  for  a  period  of  fifty  years,  although  its 
location  does  not  conform  exactly  to  the  terms 
of.  the  grant,  rather  than  another  pipe  leading 
from  the  pond  the  use  of  which  had  been  only 
occasional  and  the  existence  of  which  is  not 
shown  to  have  been  known  to  the  owner  of  the 
pond.  Smith  v.  Beach,  5  App.  Div.  624,  39  N. 
Y.  Supp.  351. 

A  deed  granting  the  right  to  take  800  inches 
of  water  from  the  grantor's  raceway  for  the 
purpose  of  operating  the  mill  and  machinery 
of  the  grantee,  and  which  further  covenants 
that  there  shall  be  water  in  the  race  at  all 
times  for  the  grantee's  use,  does  not  grant 
power  sufilclent  to  run  his  mill,  but  merely 
grants  water  which  is  to  be  measured  where  it 
is  taken  from  the  race,  and  not  at  the  mill  at 
which  it  is  used.  Palmer  v.  Angel,  69  Hun, 
471,  23  N.  Y.  Supp.  897. 

A  lease  of  the  right  to  draw  from  a  race  at 
any  place  within  a  specified  distance  of  the 
head  gate  as  much  water  as  will  run  through 
an  aperture  2  feet  square  under  a  head  of  4 
feet  from  the  top,  provided  the  lessee  shall  re- 
quire so  much,  and  that  In  case  he  needs  more 
he  may  take  it  at  a  proportionally  increased 
rental,  entitles  the  lessee  to  draw  the  specified 
volume  of  water  emanating  from  the  race  under 
a  pressure  of  4  feet  head,  but  not  to  such  quan- 
tity of  water  as  will  flow  through  an  aperture 
of  the  size  mentioned  under  the  pressure  of  the 
head  indicated  into  an  open  space  without  the 
obstruction  of  any  channel ;  that  is,  he  has  no 
right  to  such  quantity  of  water  independent  of 
the  mode  of  taking  It.  Norris  v.  Showerman, 
2  Dougl.  (Mich.)  16,  Affirming  Walk.  Ch. 
(Mich.)  206. 

A  grantee  of  a  right  to  water  power  meas- 
ured by  "the  quantity  which  shall  be  discharged 
through  an  aperture  of  200  square  inches  at  the 
gate  under  15  feet  head"  is  entitled  to  the  con- 
stant flow  of  that  quantity,  and  no  more,  in  all 
stages  of  the  water;  and  equity  on  a  bill  to  fix 
the  respective  water  rights  will  direct  that  the 
size  of  the  aperture  be  diminished  or  increased 
as  the  head  rises  above  or  falls  below  15  feet. 
Cummings  v.  Blanchard,  67  N.  H.  268,  86  Atl. 
556. 

A  grant  of  a  right  to  take  water  from  a  dam 
through  "a  gate  12  inches  square,  or  equal  to 
that,"  will  not  authorize  grantees,  either  to 
place  any  device  In  the  dam,  or  to  take  the 
water  through  any  other  device  than  *'a  gate 
12  inches  square,  or  equal  thereto."  Drum- 
mond  V.  Hinkley,  30  Me.  433. 

One  who,  under  a  grant  of  the  right  to  use 
water  for  power,  is  entitled  to  "the  amount  of 
the  issue  of  the  wheel"  under  an  established 
mill,  supposed  to  be  600  inches  more  or  less, 
may  not  use  more  water  than  is  thus  specified, 
although  the  amount  that  would  pass  through 
that  wheel  may  be  used  with  a  different  wheel 
or  wheels.     Doan  v.  Metcalf,  46  Iowa,  120. 

A  grant  of  150  square  inches  of  water  for 
propelling  machinery  to  be  taken  from  the  side 
of  a  flume  or  race  at  an  opening  or  openings 
between  the  bottom  and  top  of  the  same,  pro- 
vided that  no  more  water  shall  be  taken  by  said 
openings  than  will  be  discharged  by  an  aperture 
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of  160  square  Inches  at  a  point  as  low  as  tbe 
surface  of  the  river,  conveys  the  right  to  draw 
all  the  water  which  will  naturally  flow  through 
an  opening  of  150  square  inches  at  the  side  of 
the  main  race  or  flume  as  low  as  the  surface  of 
the  river,  and  does  not  grant  as  much  water  as 
will  flow  through  the  aperture  into  open  space 
to  be  measured  at  the  tail  race.  Blanchard  v. 
Doerlng,  21  Wis.  477. 

When,  by  an  exception  in  a  deed  of  water 
privileges,  enough  horse  power  up  to  a  certain 
limit  to  drive  described  mills  is  reserved,  and 
is  to  be  determined  by  a  designated  wheel  book, 
if  there  is  more  than  one  edition,  differing 
in  measurements,  it  must  be  shown  which  was 
In  the  minds  of  the  parties,  or  alone  in  exist- 
ence, when  the  exception  was  made.  Moore  v. 
Wilder,  66  Vt.  33,  28  Atl.  320. 

The  rule  for  determining  the  flow  of  water  per 
second  through  a  spout  from  a  flume,  as  adopted 
in  Hartwell  v.  Mutual  L.  Ins.  Co.  60  Hun,  497, 
3  N.  Y.  Supp.  462.  was  multiply  the  square  root 
of  the  number  of  feet  In  the  head  by  8.026,  and 
multiply  this  result  by  the  square  feet  of  the 
area  of  dittchargo,  and  the  result  Is  the  cubic 
feet  per  second. 

The  term  '*inch  of  water"  had  not,  prior  to 
1860,  acquired  any  fixed,  certain,  and  technical 
meaning.  Janesville  Cotton  Mills  v.  Ford 
82  Wis.  416,  17  L.  R,  A.  664,  62  N.  W.  764. 
Nor  even  In  1882.  And  In  1892  in  its 
opinion  the  Wisconsin  supreme  court  says 
that  the  conclusion  seems  Irresistible  that 
the  term  "inch  of  water'*  has  not  acquired  any 
fixed  technical  meaning  which  must  control 
when  used  in  a  grant,  although  the  testimony 
shows  that  tbe  tendency  among  wheel  venders 
and  millmen  for  some  years  has  been  and  is  to 
attach  to  it  the  meaning  of  the  theoretical  inch ; 
but  it  does  not  appear  that  such  theoretical  ar- 
bitrary meaning  has  yet  crystallized  so  as  to  be 
controlling.  Jackson  Milling  Co.  v.  Chandos,  82 
Wis.  437,  52  N.  W.  769. 

The  term  "inch  of  water"  as  used  in  deeds  of 
water  power  means  so  much  water  as  will  under 
a  given  head  flow  through  a  small  oriflce  of  a 
specifled  number  of  square  inches  of  superflcial 
area  in  the  side  of  a  flume,  where  to  construe  it 
as  a  stream  of  water  with  a  cross  section  area 
at  right  angles  with  itself  of  one  square  inch 
moving  with  the  velocity  of  a  given  head  would 
take  nearly  all  the  water  the  canal  afforded,  and 
it  appears  that  the  grantor  intended  to  run  a 
mill  of  twice  the  capacity  of  the  grantee's,  and 
that  the  grantee  for  the  purpose  of  using  his 
water  power  constructed  openings  with  a  super- 
flcial area  within  a  few  inches  of  the  number  of 
inches  granted.     Ibid. 

The  term  "square  inch  of  water"  as  used  in 
deeds  of  water  power  which  at  the  time  of  the 
flrst  grants  had  no  technical  meaning  will  be 
construed  to  mean  a  stream  of  water  with  a 
cross  section  area  of  one  square  Inch  measured 
at  right  angles  with  its  flow,  measuring  with  the 
velocity  of  whatever  head  is  acting  upon  it, 
where  subsequently  such  construction  was 
placed  upon  the  term  for  several  years  by  the 
consent  of  all  those  then  Interested  therein. 
Janesville  Cotton  Mills  Co.  v.  Ford,  82  Wis. 
416,  17  L.  R.  A.  664,  62  N.  W.  764. 

VII.  Lo88  of  righU. 

A  grant  of  water  privilege  is  not  lost  through 
nonuser  without  intention  to  abandon  it,  al- 
though at  times  the  raceway  is  dilapidated,  and 
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for  about  one  year  the  mill  lies  idle  because  of 
a  disagreement  between  the  owner  and  his  ten- 
ants.    Johnston  v.  Hyde,  33  N.  J.  Eq.  632. 

The  right  to  use  water  for  mill  purposes  la 
not  lost  by  tiie  mere  neglect  to  assert,  use,  and 
enjoy  it  for  the  period  of  twenty  years,  where 
the  easement  was  created  by  a  perpetual  and 
unconditional  grant  Day  v.  Walden,  46  Mich. 
575,  10  N.  W.  26. 

No  part  of  a  grant  of  all  the  water  power  on 
grantor's  land  will  be  lost  by  nonuser  for 
twenty-one  years.  Nitzell  v.  Paschall,  3  Rawie, 
76. 

A  reservation  in  a  grant  of  flowage  rights 
that  a  mill  on  a  certain  other  privilege  shall 
not  be  injured  thereby  is  not  lost  by  nonuser  of 
the  reserved  privilege  for  more  than  twenty- 
one  years.     Butz  v.  Ihrie,  1  Rawle,  218. 

A  right  to  take  water  from  a  stream,  ac- 
quired by  deed,  is  not  lost  by  nonuser  for  thirty- 
two  years.  Pennsylvania  R.  Co.'s  Appeal,  126 
Pa.  189,  17  -Atl.  47a 

An  easement  to  take  water  from  the  lands  of 
another  for  mill  purposes,  granted  as  an  appur- 
tenance to  the  building,  and  not  to  the  land 
upon  which  it  stands,  is  extinguished  where  the 
mill  is  burned  down  and  not  rebuilt.  Day  v. 
Walden,  46  Mich.  676,  10  N.  W.  26. 

The  destruction  by  flre,  without  fault  of  the 
owner,  of  a  mill,  the  machinery  of  which  was 
utilized  to  transmit  water  power  for  the  op- 
eration of  an  adjoining  elevator,  does  not  de- 
stroy an  easement  in  the  land  on  which  sach 
mill  was  situate  for  a  perpetual  water  power 
and  the  tranemission  thereof  to  the  elevator 
where  the  reason  for  the  'easement  did  not 
cease  by  the  destruction  of  the  mill,  and  was  at- 
tached to  the  land,  and  not  the  mill  and  ma- 
chinery in  esse,  and  could  be  enjoyed  by  means 
of  other  appliances.  Hottell  v.  Farmers*  Pro- 
tective Asso.  26  Colo.  67,  63  Pac  827. 

Under  a  deed  reserving  to  the  grantor  the 
privilege  of  drawing  water  from  the  grantee's 
ditch,  for  the  accommodation  of  the  grantor's 
mill,  and  providing  that  the  grantee  keep  a 
spout  10  inches  square  at  the  bottom  of  said 
ditch,  for  the  purpose  of  enabling  the  grantor 
to  draw  such  water,  the  right  to  compel  the 
grantee  to  put  in  the  spout  was  a  part  of  the 
easement  to  draw  water  from  the  ditch,  and  was 
not  barred  by  a  period  of  time  less  than  that 
necessary  to  bar  the  entire  easement.  Randall 
V.  Latham,  36  Conn.  48. 

The  condition  subsequent  in  a  deed  of  lands 
for  the  purpose  of  building  a  raceway  for  water 
power  and  an  embankment  or  tow  path,  to  such 
extent  as  may  be  necessary,  with  reversion  to 
the  grantor  if  used  for  other  purposes,  is  not 
broken  so  as  to  forfeit  the  estate  so  long  as  the 
same  is  primarily  used  for  the  granted  pur- 
poses, even  if  Incidentally  used  for  other  pur- 
poses ;  and  a  subsequent  deed  by  the  grantor  of 
adjacent  lands  bounded  by  the  tow  path  is  an 
admission  that  all  the  land  to  that  boundary 
is  necessary  for  the  granted  purposes.  McKel- 
way  V.  Seymour,  29  N.  J.  L.  821. 

Where  the  owner  of  a  water  power  conveys 
a  parcel  of  land  with  a  portion  of  the  power 
under  the  express  provision  that  it  shall  not  be 
used  for  any  purpose  other  than  paper  manu- 
facturing, after  which  both  parcels  are  mort- 
gaged and,  subject  to  the  mortgage,  come  into 
the  possession  of  a  single  owner,  the  estates  do 
not,  as  against  the  mortgagees,  become  merged 
so  that  he  can  alter  the  use  of  the  water  power 
contrary  to  the  terms  of  the  covenant,  althougji 
his  attempt  to  do  so  will  not  work  a  forfeiture 
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of  the  right  to  the  power.    Wells  v.  Chapman, 
4  Bandf.  Ch.  312. 

Where  the  owner  of  two  tracts  of  land,  one 
at  the  outlet  of  the  pond,  haying  on  it  a  dam, 
and  the  other  farther  down  on  the  stream  flow- 
ing from  the  pond,  haying  on  it  a  sawmill  and 
gristmill,  who  was  also  entitled  to  the  nee  of 
the  water  flowing  In  the  stream  for  the  opera- 
tion of  the  mills,  conyeyed  both  tracts  of  land 
and  water  rights  to  the  owners  of  a  tract  situ- 
ate on  the  stream  between  the  pond  and  the 
mills,  and  such  owners  partitioned  the  three 
tracts,  the  right  of  the  mill  property  to  the  use 
of  the  water  was  not  lost,  or  the  right  of  the 
shop  on  the  intermediate  tract  increased,  by  a 
clause  in  the  deeds  of  partition  conyeying  sep- 
arately the  grist  and  sawmill,  which  granted  to 
each  mill  one  half  of  the  priyilege  of  the  fkll  of 
the  water  from  the  trip-hammer  shop  to  the 
gristmill.     Tucker  y.  Jewett,  11  Conn.  311. 

Where  dominant  and  seryient  characters  are 
respectiyely  impressed  on  separate  mills  after- 
wards acquired  by  a  single  owner,  his  subse- 
quent conyeyance  of  the  mill  formerly  domi- 
nant, eyen  without  express  references  to  the 
water  priy lieges,  but  only  generally  with  all  the 
priyileges  and  appurtenances  thereof,  and  the 
passing  of  the  formerly  seryient  mill  by  yirtue 
of  a  mortgage  antedating  the  common  owner- 
ship and  under  a  description  referring  to  the 
old  deed  which  created  the  seryltude,  will  re- 
Tiye  the  respectlye  easements  as  before.  Albee 
T.  Huntley,  56  Vt.  454. 

if  the  right  to  the  water  is  restricted  to  its 
use  in  connection  with  specified  property  an  at- 
tempt to  transfer  the  use  to  prohibited  property 
will  terminate  the  water  right,  and  the  owner 
can  confer  on  third  persons  no  greater  rights 
than  he  possesses. 

Where  after  the  construction  of  a  reseryoir 
and  flume  to  conyey  water  to  a  mill  the  mill  is 
sold,  together  with  a  right  to  use  the  water  of 
the  reseryoir  for  the  mill  upon  condition  that  if 
the  mill  is  not  kept  in  use  the  water  priyilege 
and  right  of  flowage  shall  reyert  to  the  grantor, 
and  the  mill  owner  subsequently  contracts  for 
land  of  the  grantor  lying  along  the  flume  be- 
tween the  reseryoir  and  the  mill,  in  which  con- 
tract DO  mention  is  made  of  the  water  right,  and 
erects  a  new  miil  upon  it,  abandoning  the  old 
mill,  he  will  by  his  acts  abandon  the  water 
right ;  and  the  fact  that  before  the  reseryoir  is 
destroyed  and  before  the  deed  to  the  new  prop- 
erty is  dellyered,  the  mill  owner  sells  his  right 
to  a  third  person  with  the  water  right  yisibly  at- 
tached to  the  new  mill,  to  whom  the  deed  is  de- 
liyered.  is  immaterial,  since  the  original  grantor 
did  not  create  the  artiflcial  arrangement  and 
the  couti-act  of  sale  relates  back  to  the  time 
when  it  was  made,  and  not  when  it  was  con- 
summated. Simmons  y.  Cloonan,  47  N.  Y.  3, 
HeverPlng  2  Lans.  846,  where  the  recovery  was 
In  fayor  of  the  assignee  on  the  ground  that 
the  deed  included  the  appurtenances  and  the 
conyeyances  merged  the  prior  agreements,  and 
it  was  evident  that  the  assignee  of  the  con- 
tract bought  the  premises  intending  to  use  them 
for  milling  purposes,  and  that  the  original 
grantor  knew  of  the  purpose  for  which  they 
were  designed  and  had  been  used  when  he  de- 
livered the  deed  to  the  assignee. 


VIII.  Compensation. 

A  contract  to  pay  for  water  power  as  it  is 
developed  at  so  much  per  horse  power  per  an- 
num, and  then  only  when  it  is  in  actual  use, 
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should  be  construed  so  that  the  user  need  only 
pay  for  the  fractional  parts  of  a  year  In  which 
it  is  used.  Columbus  R.  Co.  v.  City  Mills  Co. 
110  Ga.  273,  34  S.  B.  681. 

Purchasers  of  laud  and  assignees  of  a  per- 
manent lease  of  water  power  for  use  in  connec- 
tion therewith,  whether  they  are  liable  or  not 
for  the  stipulated  annual  rent  under  such  lease, 
which  makes  no  provision  for  the  payment  of 
rent  by  the  assignee  thereof,  are  bound  to  pay 
such  rent  in  order  to  discharge  the  Hen  on  the 
land  for  the  payment  thereof  created  by  the 
contract  for  such  water  power,  subject  to  which 
they  took,  so  long  as  the  contract  remains  in 
force.  Beckett  Paper  Co.  v.  Hamilton  k  R. 
Hydraulic  Co.  18  Ohio  C.  C.  200. 

Where  the  owner  of  a  lower  mill  from  which 
water  had  been  wrongfully  diverted  by  an  upper 
mill  owner  granted  to  him  the  free  use  and 
beneflt  of  the  water  course  for  a  term  of  years, 
after  which  the  grantor's  mill  was  destroyed 
and  the  grantee  continued  to  enjoy  the  water 
course  paying  the  rental  for  it,  a  person  claim- 
ing under  the  grantee  and  continuing  the  use  of 
the  water  after  tbe  expiration  of  the  term  is 
liable  for  the  value  of  such  use  to  the  person 
succeeding  to  the  grantor's  title.  Davis  v.  Mor- 
gan, 4  Bam.  ft  C.  8,  6  Dowl.  &  R.  42. 

A  purchaser  of  water  power  for  mining  and 
milling  purposes,  under  a  contract  for  a  term 
of  years,  is  not  liable  therefor  after  a  sale  of 
the  mine  and  mill,  where  the  right  to  make 
such  sale  is  expressly  recognized  in  the  con- 
tract, and  a  provision  thereof  attempts  to  bind 
his  successor  in  interest  to  take  and  use  the 
water  during  the  term  at  the  agreed  price, — 
especially  in  view  of  the  practical  construction 
put  thereon  subsequent  to  the  sale  by  the  fur- 
nishing of  water  to  the  purchaser  of  the  prem- 
ises and  the  receipt  of  pay  for  it  in  accordance 
with  the  terms  of  the  contract.  Table  Moun- 
tain &  S.  A.  Water  Co.  v.  Chavanne,  70  Cal. 
616,  11  Pac.  678. 

Power  furnished  by  water,  pumped  through  a 
main,  by  power  developed  on  a  dam,  and  dis- 
tributed through  a  pipe  system  to  a  village 
about  a  mile  distant,  and  there  furnished  to 
various  parties  who  used  it  in  water  motors  for 
driving  small  machinery ;  and  also  by  electricity 
developed  by  the  power  at  the  dam  and  trans- 
mitted to  the  village  and  there  used  for  heating, 
lighting,  and  propelling  electric  motors, — is 
within  the  provisions  of  a  contract  by  which  a 
water  company  agreed  to  pay  the  town  each 
year  one  half  the  net  Income  derived  from  the 
sale  or  lease  of  power  on  said  dam ;  and  it  is 
not  necessary  that  the  power  leased  or  sold  by 
the  water  company  should  be  used  upon  its  dam 
in  order  that  the  company  should  be  liable  to 
the  town  for  one  half  of  the  net  proceeds  de- 
rived therefrom.  Caribou  v.  Caribou  Water  Co. 
96  Me.  17,  51  Atl.  287. 

IX.  Covenants. 

a.  In  general. 


Most  grants  of  water  power  contain  express 
covenants  as  to  the  amount  granted  and  the 
conditions  under  which  it  may  be  enjoyed.  Such 
stipulations  should  be  inserted  in  the  contract, 
for  a  mere  statement  by  the  vendor  of  a  mill  to 
the  vendee  that  **a  stream  will  furnish  water  to 
run  a  mill  day  and  night  eight  months  in  the 
year"  is  not  a  warranty,  but  a  mere  expression 
of  opinion,  upon  which  the  vendee  is  not  author- 
ized to  rely.  Clark  v.  Ralls,  50  Iowa,  275. 
26 
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Whereas  a  covenant,  and  not  a  condition,  is 
created  by  a  clause  In  a  lease  of  water  power, — 
"it  being  understood  and  agreed  that  the  lessees, 
their  heirs  and  assigns,  are  not  to  make  any 
waste  of  the  water  or  suffer  any  to  be  made 
through  their  carelessness  or  negligence."  Gould 
V.  Bugbee,  6  Gray,  371. 

So,  an  undertaking  of  a  grantor  is  not  a  con- 
dition in  the  grant  of  a  water  privilege  if  it  is 
a  self-imposed  duty  to  which  no  forfeiture  is 
specifically  attached,  and  its  performance  was 
not  necessary  to  or  demanded  by  the  grantee 
during  twenty- four  years.  Paschall  v.  Pass- 
more,  15  Pa.  295. 

A  provision  in  a  lease  of  water  power  that 
the  same  is  subject  to  the  interruptions  pro- 
vided for  in  a  certain  other  lease  is  not  an  ex- 
ception, but  a  mere  proviso,  allegation  or  proof 
of  which  Is  not  essential  to  a  recovery  by  the 
lessee  in  an  action  of  covenant  for  failure  to 
furnish  the  water  power  as  agreed,  but  is  a 
matter  of  defense,  the  burden  of  proof  as  to 
which  Is  upon  the  lessor.  La  Point  v.  Cady, 
2  Chand.   (Wis.)   202,  2  Pinney  (Wis.)  515. 

Where  one  seised  in  fee  of  upper  and  lower 
mills  leases  the  lower  with  the  stream  thereto 
appertaining  and  covenants  for  quiet  enjoy- 
ment, and  afterwards  leases  the  upper,  and  the 
lessee  covenants  not  to  divert  or  pen  up  the 
said  stream  to  the  prejudice  of  the  lower  mills, 
the  lessee  of  the  low^er  mills  is  entitled  to  the 
benefit  of  the  covenant,  and  on  its  breach  may 
bring  a  bill  for  an  injunction  without  first 
bringing  an  action  of  trespass.  Martin  v. 
Stiles,  Mosely,  145. 

A  remote  grantee  of  mill  property  cannot 
maintain  an  action  against  the  original  grantor 
for  breach  of  covenant  of  the  right  to  main- 
tain the  dam  at  the  height  it  was  when  the 
original  conveyance  was  made,  where  the  im- 
mediate grantees  could  maintain  no  action 
therefor  because  they  had  fraudulently  raised 
the  height  of  the  dam  prior  to  the  conveyance, 
so  that  the  deed  was  executed  in  ignorance  of 
the  fact  of  such  Increased  height,  as  the  remote 
grantee's  rights  do  not  rise  above  those  of  such 
Immediate  grantees  through  whom  he  derives 
title.  Scott  V.  Stetler,  128  Ind.  385,  27  N.  E. 
721. 

Purchasers  of  land  with  water  rights  from 
one  holding  the  land  by  deed  with  warranty 
against  the  claimr«  of  all  other  persons  take  sub- 
ject to  the  equities  existing  between  the  war- 
rantors and  their  grantor,  where  there  had  been 
a  conveyance  by  the  grantor  to  the  warrantors 
and  a  reconveyance  from  them  to  him,  and  can- 
not recover  for  a  breach  of  the  warranty  by  the 
destruction  of  the  dam  by  legal  proceedings  at 
the  instance  of  the  owners  of  other  lands  over- 
flowed bv  the  backiug  of  water  from  the  dom, 
where  the  warrantors  held  under  a  deed  from 
their  grantor  containing  the  same  warranty, 
and  the  cause  of  the  breach  existed  at  the  time 
of  his  deed  to  the  warrantors,  although  the  con- 
sideration of  the  retransfer  to  him  was  larger 
than  he  received  from  such  warrantors.  Fields 
V.  Wlllingham,  40  Ga.  344. 

In  an  action  to  recover  Instalments  due  on 
the  purchase  money  of  a  water  power  conveyed 
by  Instrument  under  seal,  a  breach  of  a  cov- 
enant therein  that  a  corporation  from  which 
the  seller  derived  title  should  fulfil  its  covenant 
to  build  a  canal  of  specified  width  cannot  be  set 
up  as  a  counterclaim,  where  the  purchaser 
knew  that  for  twenty  years  previously  the  seller 
had  rested  content  with  the  canal  as  originally 
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constructed  by  the  corporation.     Doty  v. 
son,  14  Fed.  892. 

The  owners  of  sawmill  property  are  not  es- 
topped to  deny  the  right  of  a  lower  gristmill 
owner,  who  purchased  from  the  estate  to  whicli 
both  properties  belonged,  to  the  flow  of  water 
from  the  sawmill  dam  at  all  times  the  same 
whether  the  sawmill  is  running  or  not,  although 
one  of  their  grantors  was  so  estopped  by  her 
covenants,  where  the  owners  of  the  remainder 
of  such  estate  were  in  no  way  bound  thereby. 
Mabie  v.  Matteson,  17  Wis.  1. 

The  purchaser  of  a  part  of  a  milling  privilege 
with  covenant  by  the  grantor  to  maintain  the 
works  so  as  to  secure  to  the  purchaser  bis 
water  power  cannot  enforce  the  covenant 
against  a  purchaser  on  foreclosure,  if  the  cred- 
itors and  assignee  in  bankruptcy  Joined  in  the 
deed,  but  not  in  the  covenant,  the  covenant, 
therefore  being  a  mere  personal  nndertaklns. 
Stanton  v.  Sauk  Rapids  Co.  74  Minn.  286,  77 
N.  W.  i. 

A  complaint  for  breach  of  covenant  In  a 
grant  of  an  easement  to  use  water  from  a  mill 
pond  is  not  sustained  by  proof  of  a  tort  in 
wrongfully  interfering  with  the  easement  with- 
out showing  any  covenant.  Beard  v.  Yates,  2 
llun,  466. 

In  an  action  to  enforce  the  unpaid  purchase 
money  of  a  mill  and  dam  with  all  appurtenances, 
the  record  of  a  Judgment  in  a  suit  pending 
against  the  vendor  at  the  date  of  the  sale, 
wherein  it  was  adjudged  that  the  height  of  the 
dam  must  be  reduced,  is  competent  as  showing 
an  eviction  from  part  of  the  property  conveyed, 
80  as  to  enable  the  purchaser  to  recover  for 
breach  of  covenant  of  a  right  to  maintain  the 
dam  at  a  greater  height ;  and  the  fact  that  the 
Judgment  has  been  appealed  from  does  not  de- 
stroy Its  competency.  Scheible  v.  Slagle,  89 
Ind.  323. 

b.  Rums  with  the  land. 

Whenever  the  covenant  is  incorporated  into  a 
conveyance  of  land  it  will  run  with  the  land, 
although  it  relates  to  water  power  merely. 

Thus,  when  an  agreement  to  furnish  water 
power  is  in  terms  between  the  parties,  their  ex- 
ecutors, administrators,  and  assigns,  and  where 
it  affects  real  estate  and  the  value  thereof,  if 
the  conveyance  of  the  water  rights  and  real 
estate  recites  that  the  grant  is  taken  subject 
to  the  agreement,  the  agreement  constitutes  a 
covenant  running  with  the  land.  Witherbee  v. 
Meyer,  84  ilun,  146,  32  N.  Y.  Supp.  587. 

A  covenant  in  a  deed  that  the  grantor  of 
mill  property  had  a  right  to  maintain  a  dam 
connected  therewith  at  the  height  it  was  at  the 
time  of  the  conveyance  runs  with  the  land  and 
vests  in  a  remote  grantee  the  right  to  maintain 
an  action  for  its  breach.  Scott  v.  Stetler.  128 
Ind.  385,  27  N.  B.  721. 

Covenants  as  to  increase  of  water  power,  rais- 
ing of  a  dam.  and  renewal,  in  a  lease  of  water 
to  be  taken  from  a  dam  in  a  water  power  of  the 
lessors  and  by  the  latter  conveyed  in  a  flume  to 
the  lessees'  mill,  run  with  the  land,  as  such 
agreement  is  not  a  lease  of  water  distinct  from 
the  land,  but  vests  In  the  lessee  an  interest  in 
the  dam  and  water  power  of  the  lessors ;  and  a 
purcha.ser  of  such  land  with  notice  of  the  lease 
takes  subject  to  the  easement  and  is  bound  by 
such  covenants.  Noonan  v.  Or  ton,  4  Wis.  335, 
27  Wis.  300. 

Where  a  covenantee  was  the  owner  of  land 
upon  a  creek  embracing  a  water-mill  privilege. 
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the  covenantor,  a  water  company,  proposing  to 
take  water  from  a  lake  out  of  which  the  creek 
flowed,  and  the  covenant  was  to  maintain  such 
a  stage  and  volume  of  water  in  the  lake  that 
the  quantity  flowing  In  the  creek  should  not  be 
diminished  by  the  diversion,  the  covenant  runs 
with  the  land  of  the  covenantee,  and  is  continu- 
ing, so  that  damages  for  its  breach  and  the 
right  of  action  therefor  accrue  to  him  who 
holds  the  property  when  the  breach  occurs. 
Shaber  v.  St.  Paul  Water  Co.  30  Minn.  179,  14 
N.  W.  874. 

An  instrument  under  seal  calling  itself  an 
indenture,  leasing  the  right  to  take  and  use 
sufficient  water  to  run  a  cheese  factory,  and 
"to  have  the  use  of  any  water  so  long  as  same 
shall  be  used  for  the  purpose  of  running  a 
cheese  factory,"  will  not  be  personal  to  the 
grantee,  but  will  run  with  the  land  so  long  as 
the  conditions  of  the  grant  are  performed. 
Whitney  v.  Richardson,  59  Hun,  601,  13  N.  Y. 
8upp.  861. 

A  covenant  made  by  a  lessor,  in  a  demise  of 
property  to  bo  used  for  mill  purposes,  runs  with 
the  land,  and  binds  the  assignee  of  the  rever- 
sion at  the  suit  of  the  assignee  of  the  lessee, 
where  it  provides  that  it  shall  be  lawful  for  the 
lessee,  his  heirs,  and  assigns,  during  the  con- 
tinuance of  the  demise,  to  make  use  of  a  con- 
duit made  for  carrying  off  waste  and  superflu- 
ous water  from  the  canal  of  the  lessor  to  the 
demised  premises,  and  to  take,  use,  and  enjoy 
such  superfluous  water  for  their  own  use. 
Athol  V.  Midland  G.  W.  R.  Co.  Ir,  Rep.  3  C.  L. 
333. 

A  mortgagee  of  mill  property  is  entitled  to 
avail  himself  of  the  mortgagor's  right  to  set  off, 
against  a  prior  mortgage  to  secure  water  rent- 
als, a  claim  for  damages  arising  from  the  fail- 
ure to  furnish  water  according  to  the  contract, 
where  the  property  is  insufficient  to  pay  both 
mortgages.  Gordon  v.  Constantlne  Hydraulic 
Co.  117  Mich.  620,  76  N.  W.  142. 

In  case  property  owners  convey  to  each  other 
an  interest  in  their  several  contributions  to  a 
common  water  privilege,  covenants  to  construct 
and  maintain  canals  and  a  dam  will  run  with 
the  land,  since  they  are  connected  with  the  sub- 
ject of  the  grant,  and  enter  Into  the  value  of 
the  same.  Nye  v.  Hoyle,  120  N.  Y.  195,  24 
N.  E.  1. 

A  covenant  In  a  deed  of  a  water  lot  whereby 
the  grantee  agrees  to  pay  a  certain  proportion 
of  the  expense  of  improving  a  dam  and  canal  or 
reservoir  for  water-power  purposes  runs  with 
the  land,  and  makes  such  proportion  of  the  ex- 
pense a  permanent  charge  on  such  lot  unto 
whomsoever  the  title  thereto  may  be  conveyed 
or  assigned.  Howard  Mfg.  Co.  v.  Water  Lot 
Co.  53  Ga.  689. 

A  covenant  in  a  grant  by  the  owner  of  a 
water  power  operating  two  mills,  of  one  of  the 
mills,  together  with  the  first  use  of  the  water 
power,  that  he  would  at  all  times  be  at  equal 
expense  in  keeping  up  and  repairing  the  dam 
for  the  mutual  benefit  of  the  mills,  will  run 
with  the* land  into  the  hands  of  a  subsequent 
grantee  of  the  other  mill.  Denman  v.  Prince, 
40  Barb.  213. 

Covenants  in  a  deed  conveying  a  mill  together 
with  water  power  from  a  dam  belonging  to  the 
grantor,  necessary  to  run  the  mill,  by  which  the 
grantor  binds  himself  to  keep  the  milldam  in 
repair  so  as  to  enable  the  grantee,  his  heirs, 
and  assigns,  fully  to  use  and  enjoy  the  water 
granted,  and  giving  such  grantee  the  right  to 
enter  upon  and  repair  the  same  at  the  grantor's 
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expense  in  case  of  his  failure  to  do  so  after  a 
certain  time,  such  grantee  binding  himself  to 
pay  a  certain  fraction  of  the  expense  of  keeping 
the  same  in  repair,  are  covenants  running  with 
the  land,  and  may  be  enforced  by  the  assignee 
of  the  mill  against  the  assignee  of  the  milldam. 
Fitch  V.  Johnson,  104  III.  111. 

A  covenant  In  a  deed  of  a  mill  site  and 
water  power  that  the  grantee  will  pay,  for  keep- 
ing a  dam  and  raceway  in  repair,  his  ratable 
share  in  proportion  to  the  number  of,  inches  of 
water  owned  or  used  by  him,  runs  with  the  land 
and  water  granted.  Wooliscroft  v.  Norton,  15 
Wis.  198. 

A  covenant  in  a  deed  conveying  land  upon  a 
stream  with  the  use  of  half  of  the  water  power 
afforded  by  a  dam  on  such  stream,  whereby  the 
grantor  undertakes  to  keep  the  dam  in  repair, 
and  giving  the  grantee  that  right  at  the  grant- 
or's expense  in  case  of  his  neglect  to  do  so,  is 
a  covenant  running  with  the  land,  and  may  be 
enforced  by  the  assignee  of  such'  grantee,  but 
not  by  a  remote  grantee  of  a  part  of  the  prem- 
ises and  a  fraction  of  the  water  power,  to  whom 
no  right  is  conferred  to  enter  upon  the  dam  and 
make  repairs.  Batavia  Mfg.  Co.  v.  Newton 
Wagon  Co.  91  111.  230. 

A  deed  which  conveys  a  portion  of  land,  to- 
gether with  sufficient  water  to  turn  a  shaft  and 
portable  machinery  to  be  kept  in  good  condi- 
tion by  the  grantee,  who  is  to  contribute  pro 
rata  towards  the  expense  of  maintaining  the 
power,  creates  mutual  easements  between  the 
land  conveyed  and  that  retained ;  and  a  subse- 
quent grantee  may  enforce  the  easement  as 
against  one  who  succeeded  to  the  interest  of  the 
original  grantor  in  the  premises  retained,  with 
notice  of  the  covenant,  although  it  did  not  in 
express  terms  bind  the  grantor's  heirs  and  as- 
signs. Gould  V.  Partridge,  52  App.  Dlv.  40, 
64  N.  Y.  Supp.  870. 

But  a  conveyance  of  a  privilege  of  drawing 
water  from  a  pond  is  not  a  conveyance  of  land, 
so  that  a  covenant  respecting  the  privilege  can 
be  said  to  run  with  the  land.  Wheelock  v. 
Thayer,  16  Pick.  68. 

So,  an  agreement  by  each  of  several  persons 
iuterested  in  a  water  power  for  himself  and 
his  assigns,  to  pay  his  share  of  the  expense  of 
Improving  the  power,  is  not  a  covenant  running 
with  the  land  so  as  to  bind  his  grantee ;  nor 
does  it  create  a  charge  upon  the  respective  es- 
tates in  favor  of  the  other  parties  to  the  agree- 
ment which  can  be  enforced  after  the  estates 
have  passed  into  the  hands  of  third  persons. 
Clarke  v.  Sibley,  13  Met.  210. 

And  a  covenant  by  the  grantee  of  water  power 
as  to  the  repair  of  a  dam,  contained  In  a  sep- 
arate instrument  executed  after  the  conveyance 
of  such  water  power,  does  not  run  with  the 
land  so  as  to  charge  a  subsequent  grantee  of 
such  covenantor,  where  the  conveyance  of  the 
water  power  and  the  agreement  for  repair  do 
not  constitute  one  transaction,  as  the  burden 
of  a  covenant  cannot  be  imposed  upon  land  so 
as  to  run  with  it  where  there  is  no  privity  of 
estate  between  the  covenantor  and  the  cove- 
nantee at  the  time  of  the  making  thereof. 
Wheeler  v.  Schad,  7  Nev.  204. 

So,  an  agreement  between  owners  of  a  water 
power  on  one  side  of  a  stream,  who  have  pur- 
chased land  on  the  other  side  for  the  purpose 
of  controlling  the  water  power  for  use  on  the 
side  where  they  originally  owned  their  prop- 
erty, that  the  purchaser  shall  be  entitled  to  use 
the  water  on  that  side  of  the  stream,  contains 
no  grant  or  transfer  of  anything  from  one  to 
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the  other,  so  that  the  covenants  for  use  do  not 
run  with  the  land  on  that  side,  but  remain  per- 
sonal, and  will  not  result  In  stripping  pur- 
chasers of  the  land  on  the  other  side  to  which 
the  water  rlgrhts  pertain  of  Its  natural  rights. 
Lawrence  v.  Whitney,  115  N.  Y.  410,  5  L.  R.  A. 
417,  22  N.  E.  174. 

A  condition  In  a  gi*ant  of  right  of  way  to  a 
railroad  company  that  It  shall  build  a  dam  oyer 
a  brook  crossing  the  land  to  furnish  a  water 
power  for  the  grantors,  their  heirs  and  assigns, 
and  that  the  grantee  shall  repair  all  damages 
which  the  dam  shall  sustain,  is  a  condition  sub- 
sequent, and  the  title  vests  in  the  grantee  sub- 
ject to  be  defeated  by  the  neglect  to  repair ;  but 
the  condition  cannot  be  enforced  by  assignees, 
since  the  condition  Is  not  a  covenant  running 
with  the  land.  UnderhlU  v.  Saratoga  &  W.  R. 
Co.  20  Barb.  455. 

A  conveyance  of  land  with  the  privilege  of 
drawing  off  from  mill  race  on  adjoining  land, 
which  also  belonged  to  the  grantor,  a  certain 
quantity  of  water  for  purposes  specified,  leaving 
always  sufficient  to  supply  a  mill  on  grantor's 
land,  as  covenanted  by  grantee  for  himself,  his 
heirs,  executors,  and  assigns,  is  a  covenant  ruh- 
nin;;  with  the  land,  upon  which  grantor  may 
maintain  an  action  against  the  grantee's  as- 
signee.    Warren  v.  Munroe,  15  U.  C.  Q.  B.  557. 

c.  Breach. 

The  question  whether  or  not  there  has  been 
a  breach  of  covenant  involves  the  further  ques- 
tion of  the  existence  of  a  covenant.  Under 
statutes  providing  that  no  covenants  shall  be 
implied,  the  question  has  arisen  whether  or  not 
a  grant  of  a  dam  on  water  power  in  Its  existing 
condition  involved  a  covenant  that  the  subject 
of  the  grant  had  a  rightful  existence.  Obvi- 
ously in  many  instances  it  would  be  a  fraud  on 
the  grantee  if  it  had  no  existence,  and  he  had 
no  redress.  On  the  other  hand;  the  question 
arises  as  to  the  scope  of  the  statute  abolishing 
implied  covenants.  If  there  Is  a  covenant  of 
warranty  it  will  include  whatever  is  an  essen- 
tial part  of  the  grant. 

Thus,  a  covenant  of  warranty  in  a  grant  of  a 
mill  with  a  water  power  and  dam  will  cover  the 
right  to  maintain  the  dam  at  that  height  and 
flow  the  land  of  an  adjoining  proprietor  sufll- 
clcntly  to  maintain  it  there.  Adams  v.  Con- 
'  over,  87  N.  Y.  422,  41  Am.  Rep.  381,  Affirming 
22  Hun,  424. 

This  case  distinguishes  Oreen  v.  Collins,  86 
N.  Y.  246,  40  Am.  Rep.  531,  on  the  ground  that 
in  ihe  latter  case  the  deed  did  not  cover  the 
right  to  drain  across  the  neighbors*  land,  the 
loss  of  which  was  the  subject-matter  of  the 
action. 

The  lease  of  a  water  lot  and  mill  privilege 
which  contains  no  covenant  of  quiet  enjoyment 
will  not,  where  the  statute  provides  that  no 
covenant  shall  be  implied  in  any  conveyance  of 
real  estate,  sustain  an  action  for  breach  of  cov- 
enant of  quiet  enjoyment  upon  the  cutting  by 
the  lessor  of  a  drain  which  lowers  the  water  in 
the  mill  i.ond.    Kinney  v.  Watts,  14  Wend.  38. 

Under  a  statute  providing  that  no  covenant 
shall  be  Implied  in  any  conveyance  of  real  es- 
tate, whether  such  conveyance  contains  special 
covenants  or  not.  In  a  deed  whereby  a  mill  lot 
and  right  to  draw  a  certain  amount  of  water 
from  a  race  are  granted  with  the  condition  that 
grantee  shall  make  one  third  of  all  necessary 
repairs  upon  the  dam  and  race,  no  covenant 
can,  in  the  absence  of  express  words,  be  con- 
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strued  out  of  the  deed  that  grantor  shall  make 
the  remaining  two  thirds  of  the  repairs.  Koeb 
v.  Hustis,  113  Wis.  599,  87  N.  W.  834. 

It  has  been  held  that  a  purchaser  of  a  mill 
site,  who  accepts  a  deed  without  a  covenant  for 
his  protection  as  to  the  height  of  the  dam,  la 
without  remedy  in  case  he  is  compelled  to 
lower  the  dam.  Hopper  v.  Lutkins,  4  N.  J.  ESq. 
149. 

But  the  right  to  maintain  a  dam  at  the  height 
at  which  it  existed  at  the  time  of  a  conveyance 
of  mill  property  is  of  itself  property  and  a  part 
of  the  thing  sold,  and  the  covenants  of  the  deed 
extend  to  and  cover  the  right  to  maintain  the 
dam  at  such  height  as  an  incident  to  the  estate 
and  necessary  to  Its  enjoyment;  and,  if  a 
grantee  is  deprived  of  such  right  because  the 
grantor  had  no  right  to  maintain  it  at  the 
height  covenanted,  he  is  entitled  to  compensa- 
tion for  the  loss.  Scott  v.  Michael,  120  Ind. 
250,  28  N.  K.  546. 

A  covenant  of  seisin  in  a  deed  granting  mill 
property  with  the  privilege  of  raising  water  to 
a  certain  height  is  broken  where  such  privilege 
cannot  be  exercised  without  flowing  lands  which 
the  grantor  had  no  right  to  flow.  Hall  v.  Gale, 
20  Wis.  292;  Walker  v.  Wilson,  13  Wis.  522; 
Hall  V.  Gale,  14  Wis.  54. 

Where  the  height  of  a  milldam  adds  material- 
ly to  the  value  of  the  property,  the  right  so  to 
maintain  it  must  be  considered  a  part  of  the 
thing  purchased;  and.  If  the  purchaser  be  de- 
prived of  it  I)ecause  his  vendor  did  not  possess 
It,  he  may  treat  the  case  as  one  of  partial  fall- 
ure  of  title,  and,  without  surrendering  posses- 
sion, maintain  a  defense  against  an  action  for 
the  recovery  of  the  unpaid  purchase  money. 
Schelble  v.  Slagle,  89  Ind.  323. 

A  purchaser  of  mill  property,  including  the 
water  power  afforded  by  a  milldam,  is  entitled 
to  damages  for  breach  of  a  covenant  on  the  part 
of  the  grantor  that  he  was  lawfully  seised  of 
the  right  to  raise  the  milldam  to  a  certain 
height,  whereas  he  had  no  right,  title,  or  au- 
thority to  raise  It  beyond  the  height  at  which 
it  was  when  conveyed.  Traster  v.  Snelson,  29 
Ind.  96. 

The  grantee  of  mill  property  can  maintain  an 
action  for  breach  of  warranty  contained  in  the 
deed  conveying  it  "together  with  all  privileges, 
water  powers,  flowage,  and  appurtenances  of 
every  kind  whatsoever  thereunto  belonging 
''where  he  has  been  deprived  of  the  right  to 
maintain  the  dam  at  the  height  it  was  at  the 
time  of  the  conveyance  because  the  grantor  had 
not  the  right  to  maintain  it  at  that  height. 
Scott  V.  Michael,  129  Ind.  250,  28  N.  B.  546. 

One  conveying  a  tract  of  land  containing  a 
mill  seat  with  a  dam  under  covenants  of  war- 
ranty as  to  the  mill  seat,  pond,  and  appur- 
tenances is  liable  on  such  warranty  where,  aftei 
the  grantee  had  erected  a  mill,  it  transpired 
that  the  pond  as  maintained  at  the  time  of  the 
sale  and  which  both  parties  supposed  flowed 
only  the  land  conveyed,  in  fact  covered  land  be- 
longing to  a  third  person,  who  compelled  the 
grantee  to  lower  the  pond  so  as  to  flow  only  the 
land  conveyed,  which  left  It  insufficient  to  turn 
a  mill, — the  purpose  for  which  the  land  was 
purchased.  Llde  v.  Thomas,  2  Brev.  334,  4 
Am.  Dec.  581. 

The  grantor  of  a  mill  privilege  who  conceals 
from  the  grantee  knowledge  that  the  dam  Is 
then  higher  than  it  can  lawfully  be  maintained. 
Is  liable  to  an  equitable  reduction  in  the  par- 
chase  price.  liight  V.  Stoever,  12  Serg.  k  B. 
431. 
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A  coyenant  to  maintain  a  dam  at  the  height 
of  10  feet  for  the  purpose  of  enabling  a  grantee 
to  draw  water  from  the  pond  is  broken  at  the 
time  !t  Is  made  when  the  grantor  has  a  right 
to  maintain  the  dam  at  the  height  of  only  6 
feet,  so  that  it  is  not  subject  to  assignment. 
Wheelock  v.  Thayer,  16  Pick.  68. 

In  an  action  for  a  breach  of  covenant  of  a 
right  to  maintain  a  mllldam  at  a  certain  height, 
parol  evidence  is  admissible  to  show  at  what 
height  the  dam  was  being  maintained  when  the 
deed  was  made,  where  the  height  was  not  fixed 
In  the  conveyance,  bnt  was  described  as  a  cer- 
tain mill  property  "together  with  the  mill  race 
and  dam  and  all  the  ways,  appurtenances,  and 
privileges  to  said  property  belonging,'*  and  the 
right  to  maintain  it  at  that  height  is  what  was 
warranted.     Scheible  v.  Slagle,  89  Ind.  323. 

Fraudulent  representations  on  the  part  of  the 
grantor  of  a  mill  that  he  had  a  right  to  main- 
tain the  mllldam  at  a  certain  height  when  in 
fact  his  right  was  limited  to  a  less  height,  and 
from  which  the  purchaser  suffered  injury,  will 
entitle  the  latter  to  recoup  his  damages  against 
the  unpaid  purchase-money  notes,  in  an  action 
by  the  grantor  to  enforce  their  payment.    Ihid. 

A  right,  not  existent  by  grant  or  prescription 
at  the  time  of  tbe  conveyance,  to  overflow  land 
belonging  to  a  third  party,  is  not  included  un- 
der the  general  habendum  in  a  deed,  ''with  the 
appurfenances,"  containing  warranty  against  en- 
cumbrances and  covenant  to  defend  against  all 
claims  and  demands.  Bwazey  v.  Brooks,  34  Vt. 
451. 

A  contract  for  the  sale  of  land  indudng  one 
half  the  water  power  of  the  river  as  controlled 
by  a  dam  does  not  contain  an  implied  warranty 
that  the  purchaser  shall  have  the^right  to  raise 
the  dam  high  enough  to  throw  the  water  back 
upon  and  submerge  other  lands  above  the  dam. 
Jobblns  V.  Gray,   34   III.   App.   208. 

A  covenant  of  seisin  in  a  grant  of  mill  prop- 
erty with  the  privileges  and  appurtenances 
"thereto  belonging**  is  not  broken  by  reason  of 
there  being  in  the  grantor  no  right  to  flow  cer- 
tain other  premises  by  back  water,  where  such 
right  is  not  necessary  to  the  useful  operation  of 
the  mill  property  In  the  manner  in  which  it  had 
existed  and  had  been  used  previous  to  the  grant, 
but  the  necessity  therefor  is  created  by  the 
grantee's  enlargement  of  the  capacity  of  the 
mill.     Jackson  v.  Trullinger,  9  Or.  393. 

A  covenant  in  a  deed  to  a  mill  pond,  the  title 
to  the  shores  and  bed  of  which  remained  in  the 
grantor  and  others,  providing  that,  as  an  appur- 
tenance thereto,  such  mill  pond  "shall  be  and 
continue  a  mill  pond,  appropriated  to  the  use  of 
the  mill  and  the  site  whereon  it  stands,  as  It 
now  is,  forever,"  provided  the  same  should  never 
be  raised  above  Its  present  height,  is  not  such  a 
covenant  as  would  protect  a  subsequent  pur- 
chaser against  a  future  abatement  of  such  mill 
pond  as  a  nuisance,  by  the  acts  of  the  govern- 
ment.    Oldham  v.  Kennedy,  3  Humph.  260. 

A  covenant  in  a  deed  of  a  water  lot,  that  the 
vendor  will  so  finish  all  the  eyes  in  a  canal  or 
reservoir  as  to  "furnish  and  contain'*  in  said 
canal  water  in  sufilclent  quantity  to  propel  the 
machinery  placed  and  erected  on  that  lot,  is  to 
be  construed  to  refer  to  the  capacity  of  the 
canal,  on  a  proper  completion  of  the  works,  to 
furnish  and  contain  water  sufficient  to  propel 
the  machinery  if  it  receives  It  from  the  river, 
and  not  as  a  covenant  against  general  drought 
or  unusual  or  excessive  low  stages  of  water  in 
the  river.  Water  Lot  Co.  v.  Leonard,  30  Oa. 
560. 
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The  diversion  of  water  from  a  ditch  by  the 
tortious  acts  of  third  persons  is  not  a  breach 
of  a  covenant  to  warrant  and  defend  the  title 
to  an  exclusive  water  right  sufilclent  to  operate 
a  specified  plant.  Foley  v.  Lacert,  35  Or.  166, 
58  Pac.  37. 

A  deed  conveying  a  tract  of  land  with  the 
privilege  of  erecting  a  dam  across  a  river,  and 
of  making  a  raceway  across  the  land  of  the 
grantor,  and  making  all  necessary  embankments, 
walls,  and  troughs  to  convey  as  much  of  the 
water  from  said  river  to  said  piece  of  land  as 
the  grantee  shall  choose,  did  not  convey  the 
right  to  use  the  water  so  as  to  make  the  grantor 
liable  on  his  covenants  of  warranty,  upon  a  ri- 
parian proprietor  below  the  raceway  subsequent- 
ly evicting  the  grantee  from  the  right  of  using 
the  water.    Grlswold  v.  Allen,  22  Conn.  89. 

In  a  grant,  containing  full  covenants  of  war- 
ranty, of  a  certain  amount  of  water  from  a 
race,  subject  to  a  prior  grant  of  a  certain 
amount,  but  not  expressing  In  the  warranty 
clause  any  exception  as  to  the  prior  grantee, 
the  exception  in  the  granting  clause  applies  to 
the  warranty  clause  also.  Koch  v.  Hustis,  113 
Wis.   604,   89  N.  W.  838. 

When  the  successors  of  a  lessee  of  water  pow- 
er operate  said  lessee's  mill  a  contract  similar 
in  terms  to  that  between  the  original  lessor  and 
lessee  will  be  implied  so  long  as  it  is  left  to 
mere  Implication  to  determine  whether  the  oc- 
cupation is  with  the  assent  of  the  owner  and 
in  submission  to  the  legal  title.  Page  v.  Mc- 
Gllnch,  63  Me.  472. 

Liability  for  breach  of  a  covenant  for  water 
power  in  a  conveyance  of  land  and  water  power 
is  not  confined  to  the  result  of  acts  done  subse- 
quent to  the  conveyance,  but  may  extend  to  the 
diversion  of  water  to  the  injury  of  the  grantee 
after  such  conveyance  by  a  mill  constructed 
without  authority  of  law,  but  with  the  permis- 
sion of  the  grantor  prior  to  the  conveyance. 
Hoi  lings  worth  v.  Dunbar,  5  Munf.  199. 

The  lessor's  covenant  for  quiet  enjoyment  of 
a  demised  water  course  is  not  broken  by  per- 
sons taking  the  water  under  contracts  made 
with  the  lessor  prior  to  the  execution  of  the 
lease.  Blatchford  v.  Plymouth,  3  Bing.  N.  C. 
691,  4  Scott.  429.  3  Hodges,  86. 

d.  Damages. 

The  measure  of  damages  for  the  breach  of 
covenants  in  a  deed  of  a  water  lot,  which  re- 
quire the  performance  of  work  for  the  better- 
ment of  a  canal  to  the  use  of  which  for  water- 
power  purposes  the  vendee  is  entitled,  is  the  in- 
terest on  the  vendee's  investment,  or  such  part 
thereof  as  he  could  not  employ  on  account  of 
such  breach,  for  the  time  that  such  part  of  the 
whole  could  not  be  so  employed.  Water  Lot  Co. 
V.  Leonard,  30  Ga.  560. 

The  expense  to  a  mill  owner  of  putting  in  a 
new  wheel  cannot  be  recovered  against  one  from 
whom  he  procured  his  water  power,  although 
the  latter  advised  him  to  put  in  such  wheel  in 
order  to  operate  his  mill  with  a  decreased 
amount  of  water,  such  decrease  being  due  to  his 
inability  to  furnish  the  required  amount.  Mo- 
line  Water  Power  Co.  v.  Waters,  10  111.  App.  169. 

The  measure  of  damages  for  breach  of  cov- 
enants in  deed  to  water  rights  warranting  title 
and  for  quiet  enjoyment  is  the  value  of  the 
rights  at  the  time  the  conveyance  was  made, 
with  interest,  costs,  and  reasonable  expense  in- 
curred in  defending  the  title,  and  does  not  in- 
clude the  value  of  Improvements  made  by  the 
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yendee,  notwithstanding  the  language  of  the 
deed  and  the  nature  of  the  property  conveyed 
showed  a  knowledge  on  the  part  of  the  vendor 
that  it  was  necessary,  and  the  intention  of  the 
vendee  to  expend  money  In  the  construction  of 
a  ditch  necessary  to  carry  the  water  'to  the 
place  Indicated.    Taylor  v.  Ilolter,  1  Mont.  688. 

The  measure  of  damages  for  the  breach  of  a 
covenant  of  seisin  in  a  deed  of  mill  property 
granting  the  privilege  of  raising  the  water  to  a 
certain  height,  but  which  could  not  be  so  raised 
without  flowing  lands  which  the  grantor  had  no 
right  to  flow.  Is  the  difference  In  the  value  of 
the  mill  at  the  time  of  the  purchase,  with  the 
privilege  of  raising  the  water  to  the  specified 
height,  and  with  only  the  right  to  raise  it  so 
as  not  to  overflow  or  damage  such  lands.  Hall 
V.  Gale.  20  Wis.  292. 

The  measure  of  damages  for  a  breach  of  cov- 
enant of  the  right  to  maintain  a  mllldam  at  a 
certain   height  from   which   the  purchaser   had 


been  evicted  by  a  Judgment  decreeing  that  the 
dam  must  be  reduced,  Is  the  value  of  the  right 
from  which  he  was  evicted,  measured  by  ascer- 
taining the  proportion  it  bears  to  the  whole 
purchase  price.     Schleble  v.  Slagle,  89  Ind.  323. 

Loss  of  profits  caunot  be  recovered  for  breach 
of  a  covenant  to  repair  a  mllldam.  Thompson 
V.  Shattuck,  2  Met.  615. 

A  Judgment  against  the  grantor  of  a  mill 
ani  dam,  in  an  action  pending  at  the  date  of 
conveyance,  adjudging  that  the  dam  must  be 
reduced  from  the  height  at  which  the  grantor 
had  covenanted  that  he  had  a  right  to  maintain 
it,  binds  his  grantee  and  fixes  his  right  to  main- 
tain the  dam ;  and  he  has  a  right  to  treat  the 
Judgment  as  an  eviction  of  a  part  of  the  prem- 
ises, and,  without  rescinding  the  contract,  may 
maintain  an  action  for  damages  for  the  partial 
failure  of  title,  without  proof  of  the  enforce- 
ment of  the  Judgment  by  a  ministerial  officer. 
Schleble  v.  Slagle,  89  Ind.  323.  H.  P.  F. 
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Re  William  B.  KENNEDY. 

(144  Cal.  034.) 

TUe  Mufflolency'  of  tUe  evidence  before 
a  itrrand  Jary  to  -warrant  an  Indict- 
ment cannot  be  Inquired  into  by  habeas 
corpus  proceedings  to  obtain  the  release  of 
accused  from  custody  consequent  upon  the 
indictment,  and  it  is  Immaterial  that,  by  stat- 
ute, the  evidence  offered  before  the  grand 
Jury  may  be  taken  down  and  a  copy  of  It  de- 
livered to  the  accused,  so  that  the  proceed- 
ings before  that  body  are  no  longer  incapable 
of  proof. 

(September  10,  1904.) 

APPLICATION  by  petitioner  for  a  writ  of 
habeas  corpus  to  obtain  his  release  from 
custody  to  which  he  had  been  committed  to 
await  trial  upon  an  indictment  for  murder. 
Writ  discharged. 

The  facta  are  stated  in  the  opinion. 
Messrs.  William  H.  Schooler  and  A. 
S.  Newburgh  for  petitioner. 
Mr.  I.  Harris  for  respondent. 

MoFarland,  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  |)etitiou  to  this  court  in  behalf 
of  William  B.  Kennedy  for  his  discharge  on 
habeas  corpus.  The  writ  issued,  and  upon 
the  return  of  the  sherift"  who  holds  Kennedy 
the  matter  was  heard  and  submitted.  The 
petition  sets  forth  a  large  number  of  ar- 
rests of  Kennedy  on  various  charges,  and 
subsequent  discharges  from  such  arrests  by 


superior-court  judges  on  habeas  corpus;  but, 
while  these  various  proceedings  may  tend  to 
support  the  contention  that  these  pfosecu- 
tions  were  somewhat  in  the  nature  of  perse- 
cutions, they  are  irrelevant  to  this  present 
case.  Kennedy  is  now  held  under  a  warrant 
of  arrest  regularly  issued  upon  an  indict- 
ment found  against  him  by  a  grand  jury 
charging  him  with  murder.  There  is  no 
question  of  the  regularity  of  the  formation 
of  the  grand  jury,  or  that  the  requisite 
number  of  jurors  acted  on  the  indictment, 
or  as  to  any  other  matters  touching  the 
general  jurisdiction  of  the  grand  jury  to 
find  the  indictment  here  in  question,  or  that 
it  does  not  charge  a  public  oflfenae,  or  as  to 
any  deficiency  of  the  indictment  in  the  mat- 
ter of  form  or  substance.  His  claim  to  a 
discharge  is  founded  on  these  facts:  He  was 
once  before  tried  on  a  former  indictment 
for  the  same  alleged  crime  as  the  one 
charged  in  the  present  indictment.  On  the 
former  trial  he  was  convicted,  but  the  su- 
perior court  granted  him  a  new  trial  on  the 
ground  of  the  insufficiency  of  the  evidence 
to  warrant  the  verdict,  because  there  was 
no  evidence  supporting  the  charge  except 
the  uncorroborated  testimony  of  an  accom- 
plice. The  people  took  an  appeal  from  tho 
order  granting  a  new  trial,  and  this  court 
affirmed  the  order,  deciding  that  the  only 
direct  testimony  against  Kennedy  was  that 
of  an  accomplice,  and  that  there  was  no 
sufficient  corrolwrating  evidence,   and  inti- 


NoTE. — For  a  case  in  this  series  holding  that 
on  habeas  corpus  proceedings  the  court  has  ju- 
risdiction to  examine  into  the  sufficiency  of  the 
complaint  to  charge  a  criminal  offense  and  the 
sufficiency  of  tho  evidence,  see  State  ex  rel. 
Durner  v.  lluegln.  62  L.  R.  A.  700. 

As  to  right  to  examine  Into  legality  of  de 
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facto  grand  Jury  finding  Indictment,  see  State 
ew  rel.  Dunn  v.  Noyes,  27  L.  R.  A.  776. 

For  a  case  holding  that  it  is  the  duty  of  the 
court  on  habeas  corpus  to  see  that  at  least  a 
prima  facie  case  of  guilt  is  supported  by  the 
evidence  against  accused,  see  Com.  ex  rel.  Wads- 
worth  V.  Shortall.  65  I..  R.  A.  193. 
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mating  that  the  testimony  of  the  accomplice 
himself  would  not  have  been  sufficient  even 
if  the  law  did  not  require  corroborating  evi- 
dence. After  the  remittitur  had  gone  down, 
the  prosecution  not  being  able  to  state  its 
ability  to  furnish  additional  evidence,  the 
court  dismissed  the  indictment  under  §  1385 
of  the  Penal  Code,  and  ordered  Kennedy  dis- 
charged from  custody.  Afterwards  the 
grand  jury  found  and  returned  the  said  in- 
dictment under  which  he  is  now  held.  The 
testimony  introduced  before  the  grand  jury 
upon  which  the  last  indictment  was  found 
was,  on  demand  of  the  district  attorney, 
taken  down  and  written  out  by  a  stenogra- 
pher, under  §  926  of .  the  Penal  Code,  as 
amended  in  1897  (Stat.  1897,  chap.  142, 
p.  204),  which  provides  that  the  testimony 
should  be  so  taken  if  the  district  attomev 
demands  it,  and  that  a  copy  of  it  shall  be 
given  to  the  defendant  upon  his  arraign- 
ment. This  testimony  is  made  part  of  the 
petition  in  this  present  proceeding,  and  it 
is  contended  by  petitioner  that  it  is  the 
«ame  testimony  that  was  given  at  the 
former  trial,  which  was  held  by  this  court 
to  be  insufficient  to  support  a  verdict  of 
guilty,  and  that,  therefore,  it  was  insuffi- 
■cient  to  justify  the  grand  jury  in  finding  a 
second  indictment.  And  this  is  the  sole 
ground  on  which  the  discharge  of  Kennedy 
is  asked  for  on  this  present  proceeding. 

We  think  it  clear  that  upon  habeas  corpus 
the  sufficiency  of  the  evidence  before  a 
.grand  jury  to  warrant  an  indictment  is  not 
a  proper  subject  of  inquiry.  If  it  could  be 
inquired  into  in  this  case,  it  could  be  in  any 
case,  and  the  writ  of  habeas  corpus  would, 
for  this  purpose,  be  turned  into  a  writ  of 
review  for  the  purpose  of  inquiring  whether 
the  grand  jury  committed  an  error  reversi- 
"ble  on  appeal,  and  an  entirely  new  field  of 
litigation  in  criminal  cases  would  be  opened 
up,  and  few  indictments  would  come  to  trial 
without  this  preliminary  contest.  But  there 
IS  no  such  appeal,  and  no  provision  for  re- 
viewing the  action  of  a  grand  jury  in  find- 
ing an  indictment.  Upon  habeas  corpus  we 
can  look  onlv  to  the  matters  hereinbefore 
indicated.  We  cannot  look  to  the  sufficiency 
of  the  evidence  on  which  it  acted,  for  as  to 
that  matter  its  action  is  conclusive.  There 
are  no  cases  decided  by  this  court  which 
«re  directly  in  point,  thifi  being  the  first 
time,  within  our  knowledge,  where  the 
validity  of  an  indictment  has  been  attacked 
upon  mere  ground  of  insufficiency  of  evi- 
dence to  support  it;  although  in  People  v. 
Tinder,  19  Cal.  539,  81  Am.  Dec.  77,  it  was 
lield  that  for  the  purpose  of  determining 
whether  an  indicted  party  should  be  ad- 
mitted to  bail  the  evidence  taken  before  the 
grand  jury  could  not  be  considered,  and  in 
Ex  parte  Bternes,  82  Cal.  245,  23  Pac.  38, 
^7  L.  R.  A. 


although  the  point  was  not  necessarily  in- 
volved, it  is  correctly  stated  in  the  opinion 
of  Mr.  Justice  Fox  that  an  indictment  is  a 
charge  "made  by  a  judicial  body,"  and  that 
it  is  held  so  conclusive  that  for  centuries, 
until  an  information  was  recently  allowed 
in  this  state,  all  courts  have  been  powerless 
to  put  a  man  on  trial  for  felony  except  upon 
indictment,  "or  to  dismiss  one  without  trial 
who  had  been  in  proper  form  so  charged." 
But  in  other  jurisdictions  the  question  has 
been  directly  raised,  and  we  are  satisfied 
that  the  law  always  has  been  and  is  as 
stated  in  Bishop  on  Criminal  Procedure, 
§  872,  that  the  court  cannot  inquire  into 
the  sufficiency  of  proof,  or  the  mode  of  ex- 
amining witnesses,  to  invalidate  an  indict- 
ment. See  8iate  v.  Boydy  2  Hill,  L.  288,  27 
Am.  Dec.  376 ;  Smith  v.  State,  61  Miss.  759 : 
Eight  V.  United  States,  Morris  (Iowa) 
407,  43  Am.  Dec.  HI;  United  States  v. 
Reed,  2  Blatchf.  437,  Fed.  Cas.  No.  16,134; 
Hammond  v.  State,  74  Miss.  214,  21  So.  149, 
and  cases  there  cited.  In  United  States  v. 
Reed,  2  Blatchf.  437,  Fed.  Cas.  No.  16,134, 
it  is  said:  "No  case  has  been  cited,  nor  have 
we  been  able  to  find  any,  furnishing  an  au- 
thority for  looking  into  and  revising  the 
judgment  of  the  grand  jury  upon  the  evi- 
dence for  the  purpose  of  determining 
whether  or  not  the  finding  was  founded  upon 
sufficient  proof;"  and  in  Hammond  v.  State, 
74  Miss.  214,  21  So.  149,  it  is  said:  "The 
doctrine  appears  to  be  general  that  the 
court  cannot  inquire  into  the  sufficiency  of 
the  proof  ...  to  invalidate  an  indict- 
ment." There  are  many  other  authorities 
to  the  same  point.  The  statutes  of  the 
states  where  the  decisions  above  referred  to 
were  made  do  not  differ  material Iv  on  the 
subject  of  grand  juries  and  indictments 
from  those  of  this  state. 

The  fact  that  §  925  of  the  Penal  Code  now 
allows  the  district  attorney,  if  he  so  de- 
sires, to  have  the  testimony  given  before  a 
grand  jury  taken  by  a  stenographer,  does 
not  affect  the  rule  as  above  stated.  It  is 
true  that  judges  and  text  writers,  when 
stating  the  rule,  have  sometimes  alluded  to 
the  secrecy  of  proceedings  before  the  grand 
jury,  and  the  difficulty  of  proving  what  the 
evidence  before  a  grand  jury  was ;  but  the 
rule  itself  does  not  rest  upon  these  con- 
siderations. An  indictment  is  a  record  of 
the  action  of  a  judicial  body,  and  such  ac- 
tion is  final  when  there  is  no  appeal  there- 
from and  no  other  method  provided  for  re- 
vising it:  and  there  is  no  method  for  re- 
vising it  on  the  ground  that  there  was  not 
sufficient  evidence  to  support  it.  The  pro- 
vision that  a  party  who  has  been  "com- 
mitted" without  probable  cause  may  be  dis- 
charged refers  to  the  preliminary  commit- 
ment   by    a    magistrate.     See     Ex    parte 
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Stemes,  82  Cal.  245,  23  Pac.  38.  The  pro- 
vision of  §  925  is  evideDtly  for  the  benefit 
of  the  district  attorney, — probably  for  the 
purpose  of  preventing  witnesses  of  a  certain 
character  from  safely  giving  testimony  be- 
fore the  trial  jury  different  from  that  which 
they  have  given  before  the  grand  jury ;  but 
the  district  attorney  need  not  have  a  ste- 
nographer before  the  grand  jury,  and  clearly 
the  provision  does  not  change  the  rule  as 
above  stated.  The  provision  of  §  921  of  the 
Penal  Code  that  a  grand  jury  "ought  to" 
find  an  indictment  upon  certain  evidence  is 
"plainly  only  matter  of  advice  to  the  jury." 
State  V.  Boyd,  2  Hill,  L.  288,  27  Am.  Dec. 
376.  The  case  of  Ex  parte  Jenkins,  2  Wall. 
Jr.  621,  Fed.  Cas.  No.  7,259,  cited  by  pe- 
titioner, is  not  in  point.  That  case  involved 
a  conflict  between  Federal  and  state  courts 
under  the  fugitive  slave  law.  A  law  of  Con- 
gress provided  that  judges  of  Federal  courts 
should  have  the  power  to  issue  writs  of 
habeas  corpus  where  prisoners  were  confined 
"on,  or  by  any  authority  of  law,  for  any  act 
done  or  omitted  to  be  done  in  pursuance  of 


a  law  of  the  United  States,  or  any  order, 
process,  or  decree  of  any  judge  or  court 
thereof."  In  that  case  the  prisoners  were 
held  under  an  indictment  in  the  state  court 
which  merely  charged  them  with  riot  and 
assault  to  kill,  and  contained  no  intimation 
that  the  parties  indicted  were  officers  of  the 
United  States,  and  did  the  things  alleged 
while  acting  in  pursuance  of  an  act  of  Con- 
gress* and  the  Federal  court  merely  held 
that  the  act  of  Congress  could  not  be  evaded 
by  the  artifice  of  an  indictment  in  the  state 
court  which  did  not  disclose  the  facts  which 
brought  the  case  within  the  operation  of  the 
law  of  Congress.  That  law  included  eases 
where  Federal  olfioers  were  held  under  "any 
authority  of  law,"  whether  by  the  interposi- 
tion of  a  grand  jury  or  otherwise. 

Said  Kennedy  is  remanded  to  the  custody 
of  the  sheriff,  and  this  icrit  is  discharged.' 

We  concur:     Beatty,  Ch.  J.;  Sbaw,  J.; 
AnKellottl,  J.:  Van  Dyke,  J.;  IiorlKaa, 

J. 
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1.  An  anaeaament  for  conatmctloii  of 
a    aeiv'er    apon    a    atrip    of    property 

frontiner  on  the  street,  which  is  only  8  feet 
deep,  at  the  same  front-foot  rate  as  Is  ap- 
plied to  full-sized  lots,  is  so  manifestly  un- 
equal aud  unjust  that  It  violates  the  consti- 
tutional provisions  against  taking  property 
without  due  process  of  law. 

2.  Tender  of  a  portion  of  tlie  aaaeaa- 
ment  for  a  local  Improventent  is  not 

a  condition  to  equitable  relief  from  an  Invalid 
assessment  if  there  Is  nothing  to  show  tliat 
some  amount  at  least  is  due,  but  it  appears 
that  the  entire  assessment  is  illegal. 

8.  A  provlalon  In  a  contract  for  a  mn- 
niclpal  Improvement  that  the  contract- 
or shall  receive  assessment  certificates  against 
the   abutting  property   in  full   compensation 


for  his  labor  without  recourse  to  the  munici- 
pal corporation  does  not  relieve  the  city  from 
liability  in  case  it  makes  an  assessment  which 
is  invalid  and  unenforceable. 
4.  Notice  of  an  aaaeaament  for  a  aeifver 
Improvement  is  not  insufficient  because 
the  same  document  notices  other  and  different 
improvements. 

(October  25,  1904.) 

CROSS  APPEALS  from  a  judgment  of  the 
District  Court  for  Polk  County  in  a  suit 
to  foreclose  assessment  certificates  which 
resulted  in  a  judgment  in  plaintiff's  favor; 
the  plaintiff  appealing  from  so  much  of  the 
judgment  as  refused  to  hold  the  city  liable 
for  the  amount  due;  and  defendant  Calla* 
nan  appealing  from  so  much  as  held  him 
personally  liable  for  the  amount  of  the 
assessment  against  his  property.  Reversed 
on  both  appeals. 


Note. — For  other  cases  in  this  series  as  to 
necessity  of  special  benefits  as  basis  for  assess- 
ment for  public  Improvement,  see  Re  Madera 
Irrig.  Dist.  Bonds,  14  L.  R.  A.  755,  and  note; 
Raleigh  v.  Peace,  17  L.  R.  A.  330,  and  note; 
Davis  V.  Litchfield,  21  L.  R.  A.  563,  and  note; 
Asberry  v.  Roanoke,  42  L.  R.  A.  636;  Weed  v. 
Boston.  42  L.  R.  A.  642 ;  Rolph  v.  Fargo.  42  L. 
R.  A.  646 :  Sears  v.  Boston.  48  L  R.  A.  834  : 
Hutcbeson  v.  Storrie.  45  L.  R.  A.  289 ;  Schroder 
V.  Overman.  47  L  R,  A.  156 ;  Kersten  v.  Mil- 
waukee, 48  L.  R.  A.  851 :  Adams  v.  Sbelbyville, 
40  L.  R.  A.  707;  Shank  v.  Smith,  55  L.  R.  A. 
564  ;  Ramsey  County  v.  Robert  P.  Lewis  Co.  53 
67  L.  R    A. 


L.  R.  A.  421  ;  Barber  Asphalt  PsLVlng  Co.  v. 
French.  64  L.  R.  A.  492 :  King  v.  Portland,  55 
L.  R.  A.  812 ;  Webster  v.  Fargo,  66  L.  R.  A.  156; 
People  er  rel.  Scott  v.  Pitt,  68  L  R.  A.  372; 
Smith  V.  Worcester,  59  L.  R.  A.  728 ;  and  Sears 
V.  Street  Comrs.  62  L.  R.  A.  144. 

As  to  effect  of  contract  to  take  assessments 
ns  mode  of  compensation  for  public  improvement 
upon  failure  of  the  assessments,  see  Barber  As- 
phalt Pavini;  Co.  v.  Harrisburg,  29  L.  R.  A. 
401.  and  Pont  lac  v.  Talbot  Paving  Co.  48  L.  R. 
A.  326. 

As  to  refusal  of  city  to  make  assessments, 
see  Weston  v.  Syracuse,  43  L.  R.  A.  678. 
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Statement  by  Sberwin,  J.: 

Suit  in  equity  to  foreclose  three  assege- 
ment  certificates  issued  by  the  city  of  Des 
Moines  for  the  construction  of  a  sewer  on 
Tenth  street,  and  asking  a  personal  judg- 
ment against  the  appellant  Gallanan  and  a 
judgment  against  the  city  of  Des  Moines. 
The  undisputed  facts  in  the  case  are  sub- 
stantially as  follows :  The  appellant  Galla- 
nan was  the  owner  of  lot  9  in  blocks  1,  2, 
and  3  in  an  addition  to  the  city  of  Des 
Moines.  The  lots  were  originally  each  33 
feet  wide  and  100  feet  long.  After  his  pur- 
chase thereof,  the  city  condemned  25  feet 
in  width  off  of  the  west  side  of  each  of  the 
lots  for  the  purpose  of  opening  Tenth  street, 
leaving  three  strips  of  ground  each  8  feet 
wide,  and  each  abutting  said  street  their 
full  length,  100  feet.  Thereafter  a  sewer 
was  built  on  Tenth  street,  and  the  lands 
abutting  thereon  were  assessed  to  pay  for  it 
according  to  the  frontage  of  the  lots.  Be- 
fore the  assessment  was  made,  however,  Mr. 
Gallanan  sold  a  strip  5  feet  wide  off  of  the 
east  side  of  one  of  the  lots.  Each  of  these 
three  strips  of  ground  was  assessed  on  the 
basis  of  its  frontage  on  the  street,  each  an 
equal  amount,  and  each  the  same  amount 
per  front  foot  that  was  assessed  to  lots  on 
the  same  street  having  a  depth  east  and 
west  of  from  120  to  175  feet.  The  answer  of 
Mr.  Gallanan  alleges  that  the  strips  of 
ground  are  not  and  cannot  be  benefited  by 
the  sewer;  that  they  were  assessed  as 
though  they  were  full  lots,  equal  in  value 
to  other  full-sized  lots  along  the  street 
benefited  by  the  sewer;  that  such  assess- 
ment is  inequitable  and  unjust,  and  in  vio- 
lation of  the  Gonstitution  of  the  United 
States,  in  that  his  property  is  taken  without 
due  process  of  law.  There  was  a  trial,  and 
a  personal  judgment  against  Mr.  Gallanan 
for  the  full  amount  claimed,  with  interest, 
and  the  suit  against  the  city  was  dismissed. 
Mr.  Gallanan  and  the  plaintiff  appeal. 

Mr.  A.  P.  Obamberlain  for  appellant 
Iowa  Pipe  &  Tile  Company. 

Messrs,  Dudley  ft  Coffln,  for  appellant 
Gallanan : 

The  assessment  certificates  are  void  for 
want  of  notice. 

Coggeshall  v.  Des  Moines,  78  Iowa,  235, 
41  N.  W.  617,  42  N.  W.  660;  Buoroft  v. 
Council  Bluffs,  63  Iowa,  646,  19  N.  W. 
807;  McNamara  v.  Estes,  22  Iowa,  246; 
Chicago,  R,  /.  d  P.  R.  Co.  v.  Ottumwa,  112 
Iowa,  300,  51  L.  R.  A.  763,  83  N.  W.  1074; 
Reed  v.  Toledo,  18  Ohio,  161 ;  Eager  v.  Bur- 
lington, 42  Iowa,  661 ;  Starr  v.  Burlington, 
46  Iowa,  87;  Augusta  v.  Murphey,  79  Ga. 
101,  3  S.  E.  326;  Little  Roch  v.  Fitzgerald, 
69  Ark.  494,  28  L.  R.  A.  496,  28  S.  W.  32. 

The  rule  followed  is  unjust,  unequal  tax- 
67  L.  R.  A. 


ation,  and  is  so  oppressive  and  burdensome 
that  it  should  now  be  rejected  and  set  aside. 

Norwood  v.  Baker,  172  U.  S.  269,  43  L. 
ed.  443,  19  Sup.  Gt.  Rep.  187;  Wa/rren  v. 
Hcnly,  31  Iowa,  31;  Burlington  v.  Quick, 
47  Iowa,  222;  Amery  v.  Keokuk,  72  Iowa, 
701,  30  N.  W.  780;  Ford  v.  tforth  Des 
Moines,  80  Iowa,  626,  45  N.  W.  1031 ;  Far- 
well  V.  Des  Moines  Brick  Mfg.  Co,  97  Iowa, 
286,  35  L.  R.  A.  63,  66  N.  W.  176;  Dewey 
V.  Des  Moines,  101  Iowa,  416,  70  N.  W. 
605. 

Mr.  W.  H.  Bremner  for  City  of  Des 
Moines. 

t 

Sberwin,  J.,  delivered  the  opinion  of  the 
court: 

The  assessment  in  this  case  is  so  mani- 
festly uneqiial  and  unjust,  and  is  so  clearly 
governed  by  the  rule  announced  by  the  Su- 
preme Court  of  the  United  States  in  Nor- 
wood V.  Baker,  172  U.  S.  269,  43  L.  ed.  443, 
19  Sup.  Gt.  Rep.  187,  that  we  are  con- 
strained to  hold  it  invalid.  This  court  has 
uniformly  upheld  the  frontage  rule  of  as- 
sessment, regardless  of  the  special  benefit  to 
the  property,  the  latest  pronouncement  on 
the  subject  being  in  Hackworth  v.  Ottutnwa, 
114  Iowa,  467,  87  N.  W.  424;  and,  were  it 
not  for  the  controlling  force  of  the  Nor- 
woodrBak-er  Case,  we  should  perhaps  feel 
bound  to  follow  the  rule  in  this  case.  It 
should  be  said,  however,  that  in  no  case  in- 
volving this  question  upon  which  we  have 
heretofore  passed,  have  the  facts  been  simi- 
lar to  those  before  us  now,  and  hence  we 
have  never  before  been  called  upon  to  de- 
termine the  precise  question  involved  here. 
It  is  true  that  we  have  sustained  front-foot 
assessments  regardless  of  benefits,  and  jus- 
tified the  power  on  the  ground  of  the  right 
of  taxation  for  the  public  good.  Wa/rren  v. 
Henly,  31  Iowa,  31,  and  cases  following  the 
rule  there  announced.  But  in  none  of  the 
cases  was  there  such  a  showing  of  inequal- 
ity in  the  assessment  as  to  make  it  clearly 
appear  that  the  assessment  could  not  pos- 
sibly be  just.  On  the  contrary,  in  none  of 
the  cases,  as  we  now  recall  them,  was  there 
a  showing  of  any  special  inequality,  or  at 
least  no  greater  inequality  than  would  inev- 
itably exist  under  any  rule  of  taxation.  In 
Amery  v.  Keokuk,  72  Iowa,  703,  30  N.  W. 
780,  the  only  question  was  whether  the  lot- 
owner  was  entitled  to  notice  of  the  assess- 
ment of  the  tax,  but  in  a  general  discussion 
of  the  case  it  was  said  that  "all  that  was  re- 
quired .  .  .  was  the  lineal  measure- 
ment of  the  front  of  the  lots  .  .  .  abut- 
ting on  the  street.  .  .  .  There  was  no 
authority  ...  to  institute  an  inquiry 
as  to  how  far  back  from  the  street  the  rights 
of  the  abutting  owners  extended."  There 
was,  however,  no  showing  of  inequality  in 
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that  case.  The  lots  in  question  were  origi- 
nally of  such  size  as  to  be  valuable  for  busi- 
ness or  residence  purposes,  but,  after  the 
city  had  taken  therefrom  25  feet  for  street 
purposes,  the  remaining  strips  of  ground 
manifestly  had  no  value  for  purposes  of  im- 
provement, and  could  only  be  used  in  con- 
nection with  the  lots  adjoining  them  on  the 
east;  and,  if  the  adjoining  owners  did  not 
want  them,  they  would  be  useless,  and  prac- 
tically without  any  market  value.  It  is 
doubtful  whether  the  legislature,  in  confer- 
ring upon  municipalities  the  power  to  assess 
lots  and  parcels  of  land  for  such  improve- 
ments, ever  intended  it  to  be  exercised  ar- 
bitrarily, and  in  utter  disregard  of  the  prin- 
ciples of  equality  and  justice  upon  which 
our  laws  are  supposed  to  be  founded.  But, 
however  this  may  be,  and  whatever  inde- 
pendent conclusion  we  might  reach  in  this 
paiticular  case  in  view  of  our  former  hold- 
ings, is  of  little  consequence  if  it  be  true 
that  this  case  is  controlled  by  the  Norwood- 
Baker  Case.  The  profession  is  familiar 
with  the  issues  and  facts  in  that  case,  but 
there  may  be  some  question  as  to  the  ex- 
tent to  which  the  opinion  of  the  majority 
goes.  In  the  second  edition  of  Elliott  on 
Roads  and  Streets,  §  558,  it  is  said,  speak- 
ing of  the  Norwood- Baker  Case:  "But  the 
Supreme  Court  of  the  United  States  has  re- 
cently held  that  an  assessment  in  substan- 
tial excess  of  the  special  benefit  is  invalid, 
and  that  the  power  of  the  legislature  in  such 
matters  is  not  unlimited.  The  actual  deci- 
sion in  the  case  .  .  .  does  not  go  so  far 
as  it  has  sometimes  been  supposed  to  go. 
.  .  .  We  think  it  is  clearly  an  author- 
ity to  the  effect  that  a  particular  assessment 
is  invalid  where  it  is  in  substantial  excess 
of  the  benefits,  and  there  is  no  right  to  a 
hearing  on  which  it  can  be  changed,  espe- 
cially where  it  is  physically  impossible  that 
the  particular  property  can  be  benefited  to 
such  an  extent."  And  the  author  adds: 
"But  it  does  not  necessarily  follow  that  the 
statute  itself  is  unconstitutional  merely  be- 
cause it  lays  down  a  general  rule  for  deter- 
mining the  special  benefits  in  the  first  in- 
stance, whether  by  frontage  or  by  any  other 
proper  system."  In  the  Norwood- Baker 
Case  it  is  said:  "The  plaintiff's  suit  pro- 
ceeded upon  the  ground,  distinctly  stated, 
that  the  assessment  in  question  was  in  vio- 
lation of  the  14th  Amendment,  providing 
that  no  state  shall  deprive  any  person  of 
property  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws,  as  well  as 
of  the  Bill  of  Rights  of  the  Constitution  of 
Ohio."  The  land  taken  for  the  street  in  the 
Nonrood-Baker  Vase,  as  in  this  case,  was 
taken  under  the  power  of  eminent  domain, 
but  in  that  case  valuable  tracts  of  land  were 
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still  owned  by  Mrs.  Baker  on  both  sides  of 
the  street,  while  here  practically  nothing 
was  left  to  the  owner.  Speaking  of  the 
power  of  the  legislature  in  that  case,  Mr. 
Justice  Harlan  said :  "But  the  power  of  the 
legislature  in  these  matters  is  not  unlimited. 
There  is  a  point  beyond  which  the  legisla- 
tive department,  even  when  exerting  the 
power  of  taxation,  may  not  go,  consistently 
with  the  citizen's  right  of  property.  As 
already  indicated,  the  principle  underlying 
special  assessments  to  meet  the  cost  of  pub- 
lic improvements  is  that  the  property  upon 
which  they  are  imposed  is  peculiarly  bene- 
fited, and  therefore  the  owners  do  not,  in 
fact,  pay  anything  in  excess  of  what  they 
receive  by  reason  of  such  improvement.  But 
the  guaranties  for  the  protection  of  private 
property  would  be  seriously  impaired  if  it 
wei*e  established  as  a  rule  of  constitutional 
law  that  the  imposition  by  the  legislature 
upon  particular  private  property  of  the  en- 
tire cost  of  a  public  improvement,  irrespec- 
tive of  any  peculiar  benefits  accruing  to  the 
o^vner  from  such  improvement,  could  not  be 
questioned  by  him  in  the  courts  of  the 
country.  It  is  one  thing  for  the  legislature 
to  prescribe  it  as  a  general  rule  that  prop- 
erty abutting  on  a  street  opened  by  the 
public  shall  be  deemed  to  have  been  specially 
benefited  by  such  improvement,  and  there- 
fore should  specially  contribute  to  the  cost 
incurred  by  the  public.  It  is  quite  a  differ- 
ent thing  to  lay  it  down  as  an  absolute  rule 
that  such  property,  whether  it  is  in  fact 
benefited  or  not  by  the  opening  of  the 
street,  may  be  assessed  by  the  front  foot  for 
a  fixed  sum  representing  the  whole  cost  of 
the  improvement,  and  without  any  right  in 
the  property  owner  to  show,  when  an  assess- 
ment of  that  kind  is  made,  or  is  about  to 
be  made,  that  the  sum  so  fixed  is  in  excess 
of  the  benefits  received.  In  our  judgment, 
the  exaction  from  the  owner  of  private  prop- 
erty of  the  cost  of  a  public  improvement  in 
substantial  excess  of  the  special  benefits  ac- 
cruing to  him  is,  to  the  extent  of  such  ex- 
cess, a  taking,  under  the  guise  of  taxation, 
of  private  property  for  public  use  without 
compensation.  We  say  'substantial  excess,* 
because  exact  equality  of  taxation  is  not  al- 
ways attainable,  and  for  that  reason  the  ex- 
cess of  cost  over  special  benefits,  unless  it  be 
of  a  material  character,  ought  not  to  be  re- 
garded by  a  court  of  equity  when  it«  aid  is 
invoked  to  restrain  the  enforcement  of  a 
special  assessment." 

In  French  v.  Barber  Asphalt  Paving  Co, 
181  U.  S.  324,  45  L.  ed.  879,  21  Sup.  Ct.  Rep. 
G25,  there  is  a  general  review  of  the  adjudi- 
cations on  the  subject,  and  the  following 
quotation  from  2  Dill.  Mun.  Corp.  4th  ed.  S 
752,  is  cited  with  approval,  and  may  be  said 
to  express  the  view  of  the  majority  of  the 
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court:  **T'he  courts  are  very  generally 
agreed  that  the  authority  to  require  the 
property  specially  benefited  to  bear  the  ex- 
pense of  local  improvements  is  a  branch  of 
the  taxing  power,  or  included  within  it. 
.  .  .  Whether  the  expense  of  making 
such  improvements  shall  be  paid  out  of  the 
general  treasury,  or  be  assessed  upon  the 
abutting  property  or  other  property  spe- 
cially benefited,  and,  if  in  the  latter  mode, 
whether  the  assessment  shall  be  upon  all 
property  found  to  be  benefited  or  alone  upon 
the  abutters,  according  to  frontage  or  ac- 
'  cording  to  the  area  of  their  lots,  is,  accord- 
ing to  the  present  weight  of  authority,  con- 
sidered to  be  a  question  of  legislative  ex- 
pediency." This  rule,  it  will  be  seen,  fully 
recognizes  the  principle  that  the  assessment 
must  be  made  on  the  theory  of  special  bene- 
fits to  the  property  assessed,  whether  all 
property  benefited  be  assessed  or  not.  This 
is  apparent,  not  only  from  the  language 
used,  but  from  the  same  author's  views  ex- 
pressed in  §  761  of  the  same  work,  where 
he  says:  "Special  benefits  to  the  property 
assessed — that  is,  benefits  received  by  it  in 
addition  to  tliose  received  by  the  community 
at  large — is  the  true  and  only  just  founda- 
tion upon  which  local  assessments  can  rest, 
and  to  the  extent  of  special  benefits  it  is 
everywhere  admitted  that  the  legislature 
may  authorize  local  taxes  or  assessments  to 
be  made.  When  not  restrained  by  the  Con- 
stitution of  the  particular  state,  the  legis- 
lature has  a  discretion  commensurate  with 
the  broad  domain  of  legislative  power  in 
making  provisions  for  ascertaining  what 
property  is  specially  benefited,  and  how  the 
benefits  shall  be  apportioned.  This  proposi- 
tion, as  stated,  is  nowhere  denied:  but  the 
adjudged  cases  do  not  agree  upon  the  extent 
of  legislative  power.  The  courts  which  have 
followed  the  doctrine  of  the  leading  case  in 
Xew  York  (People  ex  reJ.  Griffin  v.  Brook- 
lyn, 4  N.  Y.  419,  55  Am.  Dec.  266)  have 
asserted  that  the  authority  of  the  legislature 
in  this  regard  is  quite  without  limits;  but 
the  decided  tendency  of  the  later  decisions, 
including  those  of  the  courts  of  New  Jer- 
sey, Michigan,  and  Pennsylvania,  is  to  hold 
that  the  legislative  power  is  not  unlimited, 
and  that  these  assessments  must  be  appor- 
tioned by  some  rule  capable  of  producing 
reasonable  equality,  and  that  provisions  of 
such  a  nature  as  to  make  it  legally  impossi- 
ble that  the  burden  can  be  apportioned  with 
proximate  equality  are  arbitrary  exactions, 
and  not  an  exercise  of  legislative  authority." 
In  the  French  Case  the  majority  opinion 
distinguishes  it  from  the  Norwood-Baker 
Case  as  follows:  "It  may  be  conceded  that 
courts  of  equity  are  always  open  to  afford 
a  remedy  where  there  is  an  attempt,  under 
the  guise  of  legal  proceedings,  to  deprive  a 
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person  of  his  life,  liberty,  or  property  with- 
out due  process  of  law.  And  such,  in  the 
opinion  of  a  majority  of  the  judges  of  this 
court,  was  the  nature  and  effect  of  the  pro- 
ceedings in  the  case  of  'Norwood  v.  Baker. 
But  there  is  no  such  a  state  of  facts  in  the 
present  case.  Those  facts  are  thus  stated  by 
the  court  of  Missouri :  *The  work  done  con- 
sisted of  paving  with  asphaltum  the  road- 
way of  Forest  avenue  in  Kansas  City,  36 
feet  in  width,  from  Independence  avenue  to 
Twelfth  street,  a  distance  of  ^  a  mile. 
Forest  avenue  is  one  of  the  oldest  and  best- 
improved  residence  streets  in  the  city,  and 
all  of  the  lots  abutting  thereon  front  the 
street  and  extend  back  therefrom  uniformly 
to  the  depth  of  an  .ordinary  city  lot  to  an 
alley.  The  lots  are  all  improved  and  used 
for  residence  purposes,  and  all  of  the  lots 
are  substantially  on  the  grade  of  the  street 
as  improved,  and  are  similarly  situated  with 
respect  to  the  asphalt  pavement.  The  struc- 
ture of  the  pavement  along  its  entire  extent 
is  uniform  in  distance  and  quality.  There 
is  no  showing  that  there  is  any  difference 
in  the  value  of  any  of  the  lots  abutting  on 
the  improvement.' " 

As  we  have  heretofore  said,  we  are  of 
opinion  that  this  case  is  ruled  by  Norwood 
V.  Baker,  rather  than  bv  French  v.  Barber 
Asphalt  Paving  Co.,  and,  following  the 
former  case,  as  we  are  bound  to  do,  we  must 
hold  the  assessment  in  this  case  invalid. 

It  is  contended,  however,  that,  even  if  the 
assessment  be  invalid,  the  court  can  grant 
no  relief,  because  the  owner  of  the  property 
has  made  no  tender  of  the  amount  which  he 
should  pay.  This  contention  is  also  best 
answered  in  the  Norwood  Case,  where  it  is 
said:  "The  present  case  is  not  one  in  which 
— as  in  most  of  the  cases  brought  to  enjoin 
the  collection  of  taxes  or  the  enforcement 
of  special  assessments — it  can  be  plainly  or 
clearly  seen  from  the  showing  made  by  the 
pleadings  that  a  particular  amount,  if  no 
more,  is  due  from  the  plaintiff,  and  which 
amount  should  be  paid  or  tendered  before 
equity  would  interfere.  It  is  rather  a  case 
in  which  the  entire  assessment  is  illegal.  In 
such  a  case  it  was  not  necessary  to  tender, 
as  a  condition  of  relief  being  granted  to  the 
plaintiff,  any  sum  as  representing  what  she 
supposed,  or  might  guess,  or  was  willing  to 
concede,  was  the  excess  of  cost  over  any 
benefits  accruing  to  the  property.  She  was 
entitled,  without  making  such  a  tender,  to 
ask  a  court  of  equity  to  enjoin  the  enforce- 
ment of  a  rule  of  assessment  that  infringed 
upon  her  constitutional  rights."  The  ap- 
pellant Callanan  claims  that  the  land  in 
question  is  valueless,  and  that  it  was  physi- 
cally impossible  for  it  to  be  benefited  by  the 
sewer.  It  may  be  that  he  is  in  error  on 
both  of  these  questions,  but,  under  the  cir- 
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cumstanoes,  we  do  not  think  he  was  bound 
to  tender  any  sum  before  asking  relief  from 
the  unjust  imposition  on  his  property.  The 
judgment  against  him  was  wrong,  and  it  is 
reversed.  . 

The  city  issued  to  the  plaintiff  certificates 
for  the  amount  assessed  against  the  strips 
of  ground,  and  the  plaintiff  contends  that, 
if  the  assessment  was  illegal  as  to  the  land 
and  its  owner,  the  city  is  liable  for  the 
value  of  the  work.  There  is  no  question  as 
to  the  facts  in  the  case.  The  work  was 
properly  done  under  a  contract  with  the 
dty,  which  was  authorized  by  law  and  by 
its  ordinances,  and  the  citv  has  received  all 
the  benefits  of  the  work.  The  contract  be- 
tween the  plaintiff  and  the  city  contained 
these  provisions:  "Said,  cost  is  to  be  as- 
sessed as  provided  by  the  ordinances  of  said 
city,  against  the  private  property  fronting 
or  abutting  on  the  street  or  streets  upon 
which  said  improvement  is  made,  and 
said  assessment  shall  be  payable  within  the 
time  and  in  the  manner  as  provided  by  an 
ordinance  of  the  city  relating  to  making 
contracts  for  paving  and  curbing  streets 
and  alleys,  and  the  construction  of  sewers, 
and  providing  for  the  manner  of  making 
and  collecting  assessments  and  issuing  cer- 
tificates for  the  payment  thereof,  passed 
February  22,  1889.  And  it  is  further  agreed 
that  the  said  assessment  certificates  shall 
be  received  by  said  Lennan  &  O'Brien  in  full 
payment  and  compensation  for  all  work 
done  by  them  under  this  contract  and  with- 
out recourse  to  the  city  of  Des  Moines." 
And  while  we  do  not  understand  from  the 
appellee's  argument  that  it  seriously  denies 
the  liability  of  the  city  in  case  the  assess- 


ment is  held  invalid,  there  is  a  suggestion 
therein  that  the  stipulation  that  the  assess- 
ment certificates  shall  be  received  in  full 
payment  for  all  work  done  without  recourse 
on  the  city  relieves  the  city  from  all  liabil- 
ity on  account  of  its  invalid  assessment. 
This  position  is  not  tenable,  however.  The 
ordinance  under  which  the  work  was  done 
provided  that  the  cost  thereof  might  be 
taxed  against  the  private  property  abutting* 
on  the  street,  and  for  making  and  collecting 
assessments,  and  for  issuing  certificates  in 
payment  therefor.  ITie  contract  provided 
that  the  cost  was  to  be  assessed  and  paid  as* 
provided  in  the  ordinance,  but  it  was  not 
contemplated  by  either  party  thereto  that 
the  city  would  make  an  assessment  against 
abutting  property  which  could  not  be  en- 
forced, and  we  think  it  must  be  held  that 
the  latter  clause  of  the  contract  means 
nothing  more  than  the  acceptance  of  certifi- 
cates which  are  legal,  and  representing  an 
assessment  valid  and  enforceable.  Such  waa 
the  holding,  in  substance,  in  Ft.  Dodge  Elec- 
tric Light  d  P.  Co.  v.  Ft,  Dodge,  115  Iowa, 
568,  89  N.  W.  7,  where  the  question  waa 
quite  fully  considered,  and  we  think  that 
case  controlling  here,  and  that  the  city  is 
liable  for  the  amount  of  the  certificates.  See 
also  Buoroft  v.  Council  Bluffs,  63  Iowa,  646, 
19  N.  W.  807 ;  Scofield  v.  Council  Bluffs,  6S 
Iowa,  695,  28  N.  W.  20. 

The  amendment  to  the  abstract  shows 
that  the  notice  of  the  assessment  in  question 
related  solely  to  a  sewer,  and  we  know  of  no 
reason  why  other  and  different  improve- 
ments may  not  be  legally  noticed  in  the 
same  document. 

The  case  is  reversed  on  both  appeals. 
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I.  Tlie  conrta  of  one  state  -will  not 
enforce  tlie  provisions  of  a  contract 
made  in  another  state  as  to  the  time  In 
which  actions  shnll  be  hronght  on  it,  which 


are  contrary  to  the  provisions  of  the  local 
statute  of  limitations. 

2.  IVeflTliflrence  on  tbe  part  of  the  car- 
rier mill  be  presnnied  where  three  dogs 
are  delivered  to  it  for  transportation  securely 
crated,  and  but  two  reach  their  destination, 
without  any  account  being  given  of  the  miss- 
ing one. 

3.  Conrts  will  not  take  Jndiclal  notice 
of  the  laifrs  of  another  state. 

4.  A   dentnrrer   admits  the   trnth   of  a 


Note. — ^The  general  subject  of  the  conflict  of 
laws  witti  respect  to  carrier's  contracts  is  dis- 
cussed in  the  note  to  Hughes  v.  Pennsylvania 
R.  Co.  63  L.  R.  A.  613.  It  will  be  observed, 
upon  referring  to  that  note,  that  the  general 
principle  of  private  international  law  upon  the 
subject  Is  that,  in  the  absence  of  an  express 
stipulation  as  to  the  governing  law,  or  of  cir- 
cumstances Indicating  a  contrary  intention  of 
the  parties,  the  validity  of  a  stipulation  limit- 
ing the  carrier's  common-law  liability  is  to  be 
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determined  by  the  law  of  the  place  where  the 
contract  Is  made  and  tbe  transportation  com- 
mences, without  reference  to  the  law  of  the 
place  of  destination,  or  to  the  law  of  the  place 
where  the  alleged  breach  of  contract  or  loss  or 
damage  occurs.  The  effect  of  this  general  prin- 
ciple, when  it  would  otherwise  operate  to  up- 
hold such  a  stipulation,  may.  however,  be  de- 
feated In  a  particular  case  upon  the  ground 
that  the  enforcement  of  the  stipulation  is  con- 
trary to   the  distinctive  policy  of  the  forum. 
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pleii  that  the  provision  for  limitation  of  de- 
fendant's liability  was  valid  accordin^r  to  the 
law  of  the  state  where  the  contract  was 
made,  in  an  action  to  recover  the  value  of 
the  property  lost  while  in  possession  of  a 
carrier  for  transportation. 

5.  In  case  of  it  breaclt  of  it  eitrrlaffe 
contract  In  a  state  vrltose  Constltn- 
tlon  proltlblts  the  carrier  from  con- 
•  tractlna:  to  limit  its  common-law  liability, 
the  carrier  cannot,  in  the  courts  of  that  state, 
have  the  benefit  of  a  contract  valid  where 
made  in  another  state  limiting  such  liability. 

(November  22,  1904.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Ck>urt  for  Kenton  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  the  value  of  a  dog  lost  while  in  de- 
fendant's possession  for  transportation.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Maxwell  ft  Ramsey,  with  Mr. 
John  R.  Sohindel,  for  appellant: 

The  declaration  of  appellee's  agent  that 
the  value  of  each  dog  was  $26  was  a  fraud 
upon  the  carrier^  which  estopped  appellee 
from  claiming  any  greater  amount. 

4  Elliott,  Railroads,  9  1510;  Tyly  v.  Mar- 
rice,  Carth.  485;  M'Cance  v.  London  d  N. 
W,  R,  Co,  7  Hurlst.  &  N.  477;  Hayes  v. 
Wells,  F,  d  Co.  23  Cal.  186,  83  Am.  Dec. 
89;  Shackt  v.  Illinois  C.  B.  Co,  94  Tenn. 
658,  28  L.  R.  A.  176,  30  S.  W.  742 ;  Chicago 
d  A.  R.  Co.  v.  Shea,  66  111.  471;  Chicago  d 
A.  R.  Co.  v.  Thompson,  19  111.  578;  Harvey 
V.  Terre  Haute  d  I.  R.  Co.  74  Mo.  638; 
Scammon  v.  Wells,  F.  d  Co.  84  Cal.  31 1,  24 
Pac.  284;  Louisville  d  N.  R,  Co,  v.  Frazee, 
24  Ky.  L.  Rep.  1273,  71  S.  W.  437. 

What  the  law  of  a  foreign  state  is,  is  a 
question  of  fact,  not  of  law. 

Oebhard  v.  Gamier,  12  Bush,  321,  23  Am. 
Rep.  721. 

The  validity  of  the  contract  is  to  be  de- 
termined bv  the  law  of  Ohio, — the  law  of  the 
place  where  it  was  made. 


Liverpool  d  Q.  W.  Steam  Co.  v.  Phenio 
Ins,  Co,  129  U.  S.  397,  445,  447,  468,  32  L. 
ed.  788,  793,  794,  798,  9  Sup.  Ct.  Rep.  469; 
McDaniel  v.  Chicago  d  N,  W,  R.  Co,  24 
Iowa,  412 ;  Hazel  v.  Chicago,  M,  d  8t,  P,  R. 
Co,  82  Iowa,  477,  48  N.  W.  926;  Grand  v. 
Livingston,  4  App.  Div.  689,  38  N.  Y.  Supp. 
490;  Wald  v.  Pittsburg,  C,  C.  d  8t.  L,  R,  Co, 
60  111.  App.  460 :  FairchUd  v.  Philadelphia, 
W.  d  B,  R,  Co.  148  Pa.  627,  24  Atl.  79; 
Fonseca  v.  Cunard  8.  8.  Co.  153  Mass.  663, 
12  L.  R.  A.  340,  26  Am.  St.  Rep.  660,  27  N. 
E.  666;  0* Regan  v.  Cunard  8.  8.  Co,  160 
Mass.  366,  39  Am.  St.  Rep.  484,  36  N.  E. 
1070;  Dyke  v.  Erie  R,  Co,  45  N.  Y.  113,  6 
Am.  Rep.  43;  China  Mut,  Ins.  Co.  v.  Force, 
142  N.  Y.  90,  40  Am.  St.  Rep.  676,  36  N.  E. 
874;  Pennsylvania  Co.  v.  Fairchild,  69  111. 
260;  Western  d  A.  R.  Co,  v.  Exposition  Cot- 
ton Mills,  81  Ga.  622.  2  L.  R.  A.  102,  7  S. 
E.  916;  Talbott  v.  Merchants  Despatch 
Transp,  Co,  41  Iowa,  247,  20  Am.  Rep.  589; 
Ohio  d  M.  R,  Co,  V.  Tabor,  98  Ky.  503,  34 
L.  R.  A.  685,  32  S.  W.  168,  36  S.  W.  18. 

Appellant  is  not  a  common  carrier  of  live 
stock. 

Michigan  8.  d  N.  I.  R,  Co.  v.  McDonough, 
21  Mich.  106,  4  Am.  Rep.  466 ;  Baker  v.  Lou- 
isville d  iV.  R.  Co,  10  Lea,  304;  Heller  v. 
Chicago  d  G.  T.  R.  Co.  109  Mich.  63,  63  Am. 
St.  Rep.  541,  66  N.  W.  667;  Lake  Shore  d 
M.  8,  R.  Co.  V.  Perkins,  25  Mich.  329,  12 
Am.  Rep.  275;  Louisville,  C.  d  L.  R.  Co.  v. 
Betz,  7  Ky.  L.  Rep.  606 ;  Louisville  d  N.  R. 
Co.  V.  Hamed,  23  Ky.  L.  Rep.  1651,  66  S.  W. 
25;  Louisville  d  N.  R.  Co.  v.  Wathen,  23 
Ky.  L.  Rep.  2128,  66  S.  W.  714;  Louisville, 
C.  d  L.  R.  Co,  V.  Hedger,  9  Bush,  646,  15 
Am.  Rep.  740. 

Negligence  must  be  alleged  and  proved  in 
order  to  render  a  carrier  of  live  stock  liable 
under  the  common  law  of  Kentucky. 

Louisville,  C,  d  L.  R,  Co,  v.  Bete,  7  Ky. 
L.  Rep.  606;  New  Jersey  Steam  Nav,  Co,  v. 
Merchants'  Bank,  6  How.  344,  12  L.  ed.  465 ; 


The  enforcement  of  such  a  stipulation,  though 
valid  by  the  law  of  the  place  where  the  contract 
was  made  and  tbe  transportation  commenced, 
may  conceivably  be  contrary  to  the  distinctive 
policy  of  tbe  forum  whether  the  breach  of  con- 
tract or  loss  occurs  at  the  forum  or  elsewhere, 
thoni^h,  as  a  matter  of  fact,  it  was  held  in 
Cleveland.  C.  C.  &  St.  L.  R.  Co.  v.  Druten.  26 
Ky.  L.  Rep.  103,  80  8.  W.  778,  that  it  is  not 
contrary  to  the  distinctive  policy  of  Kentucky 
to  enforce  such  a  stipulation,  valid  by  the  law 
of  the  place  where  It  was  made  and  the  transpor- 
tation commenced,  if  the  breach  of  contract  or 
loss  did  not  occur  in  Kentucky.  It  is  obvious, 
however,  that  when,  as  in  Adams  Expbbss  Co. 
V.  Walker,  the  breach  of  contract  and  loss 
occur  at  the  forum,  there  is  greater  reason  for 
applying  the  exception  based  upon  the  distinc- 
tive policy  of  tbe  forum ;  and  the  decision  in 
this  case  seems  to  rest  upon  tbe  ground  that 
it  is  contrary  to  the  distinctive  policy  of  Ken- 
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tucky,  in  view  of  the  constitutional  provision 
upon  the  subject,  to  enforce  such  a  stipulation 
when  the  loss  occurs  in  Kentucky.  The  decision 
is,  therefore,  not  an  authority  against  the  gen- 
eral principle  which  refers  the  validity  of  such 
a  stipulation  to  the  law  of  the  place  where 
the  contract  is  made  and  the  transportation 
commences  irrespective  of  the  law  of  the  place 
where  the  breach  of  contract  and  loss  occur.  If 
the  action  upon  exactly  the  same  state  of  facts 
had  been  brought  in  Ohio  or  in  a  third  state,  it 
would  not  have  been  inconsistent  with  the 
position  taken  in  this  case  for  the  court  of  Ohio 
or  of  the  third  state  to  have  referred  the  valid- 
ity  of  the  stipulation  to  the  law  of  Ohio.  In 
other  words,  the  decision  is  not  to  the  effect 
that  the  stipulation  was  invalid,  but  merely  to 
the  effect  that,  in  view  of  the  distinctive  policy 
of  Kentucky,  it  would  not  be  enforced  or  given 
effect  in  the  courts  of  that  state.      6.  H:  P. 
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Louisville  d  N.  R.  Co.  v.  Earned,  23  Ky.  L. 
Rep.  IftSl.  66  S.  W.  25. 

J/e8«rff.  Charlton  Brioe  Thoinpion 
and  S.  D.  Rouse,  for  appellee: 

The  contract  was  to  be  performed  in 
Kentucky.  Therefore  the  validity  of  the 
contract  is  to  be  tested  by  the  laws  of  Ken- 
tucky. 

Western  U.  Teleg.  Co.  v.  Eubanka,  100  Ky. 
591,  30  L.  R.  A.  TU,  66  Am.  St.  Rep.  361,  38 
S.  \V.  1068 ;  Pittsburgh,  C.  C.  d  8t.  L.  R.  Co. 
V.  Shcppard,  56  Ohio  St.  68,  60  Am.  St.  Rep. 
732,  46  N.  E.  61 ;  Ohio  d  M.  R.  Co.  v.  Tabor, 
98  Ky.  503,  34  L.  R.  A.  685,  32  S.  W.  168, 
36  S.  W.  18;  Ooddin  v.  Shipley,  7  B.  Mon. 
575;  Tylei'  v.  Irabue,  8  B.  Mon.  306;  Story, 
Confl.  L.  8th  ed.  §  280;  Liverpool  d  Q.  W. 
Steam  Co.  v.  Phenix  Ins.  Co.  129  U.  S.  397, 
32  L.  ed.  788,  9  Sup.  Ct.  Rep.  469 ;  Andrews 
V.  Pond,  13  Pet.  65,  10  L.  ed.  61:  Bell  v. 
Bruen,  1  How.  169,  11  L.  ed.  89;  Junction 
R.  Co.  V.  Bank  of  Ashland,  12  Wall.  226,  20 
L.  ed.  385;  Miller  v.  Tiffany,  1  Wall.  298, 
17  L.  ed.  540;  Hughes  v.  Pennsylvania  R. 
Co.  202  Pa.  222,  63  L.  R.  A.  513,  97  Am.  St. 
Rep.  713,  51  Atl.  990. 

The  common-law  liability  attaches  to  the 
carriage  of  live  stock. 

Kinnick  Bros.  v.  Chicago,  R.  I.  d  P.  R.  Co. 
69  Iowa,  665,  29  N.  W.  772 ;  Wilson  v.  Ham- 
ilton, 4  Ohio  St.  723 ;  Clarke  v.  Rochester  d 
S.  R.  Co.  14  X.  Y.  570,  67  Am.  Dec.  205; 
Evans  v.  Fitchburg  R.  Co.  Ill  Mass.  142, 
lo  Am.  Rep.  10;  Hall  v.  Renfro,  3  Met. 
(Ky.)  51;  Ijouisville,  C.  d  L.  R.  Co.  v. 
Hedgcr,  9  Bush,  645,  15  Am.  Rep.  740;  Ohio 
d  M.  R.  Co.  V.  Tabor,  98  Ky.  503,  34  L.  R. 
A.  685,  32  S.  W.  168,  36  S.'w.  18;  Cincin- 
nati, N.  0.  d  T.  P.  R.  Co.  V.  Craves,  21  Ky. 
L.  Rep.  684,  52  S.  W.  961 ;  Illinois  C.  R.  Co. 
V.  Radford,  23  Ky.  L.  Rep.  886,  64  S.  W. 
511. 

Valuation  clauses  are  eflforts  to  relieve  the 
carrier  of  part  of  its  common-law  liability 
within  the  meaning  of  §  196  of  the  Consti- 
tution. 

Louisville  d  A'.  R.  Co.  v.  Frazee,  24  Ky.  L. 
Rep.  1273,  71  S.  W.  437;  Ohio  d  M.  R.  Co. 
v.  Tabor,  98  Ky.  503,  34  L.  R.  A.  685,  32  S. 
W.  108,  36  S.  W.  18:  Cincinnati,  N.  0.  d 
T.  P.  R.  Co.  v.  Grates,  21  Ky.  L.  Rep.  684, 
52  S.  W.  961 ;  Illinois  C.  R.  Co.  v.  Radford, 
23  Ky.  L.  Rep.  886,  64  S.  W  511. 

Hobion,  J.,  delivered  the  opinion  of  the 
court : 

Appellee,  Walker,  was  the  owner  of  an 
English  setter  bitch.  On  November  13, 
1902,  he  delivered  her.  securely  crated  with 
two  other  dogs,  to  the  Adams  Express  Com- 
pany at  Wooster,  Ohio,  to  be  carried  to 
Vanceburg,  Kentucky,  and  there  delivered 
to  J.  C.  Walker,  his  agent.  When  the  crate 
reached  Vanceburg,  the  bitch  was  missing, 
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and  he  filed  this  suit  to  recover  of  the  ex- 
press company  $250,  her  alleged  value.  The 
defendant,  by  its  answer,  denied  that  it  was 
a  c6mmon  carrier  of  live  stock,  or  that  the 
bitch  was  lost  by  its  negligence,  or  was  of 
value  exceeding  $25.  It  also  pleaded  as 
follows:  * 'Prior  to  the  delivery  of  said  dogs 
to  the  defendant,  it  notified  plaintiff  that  its 
charges  for  carrying  the  same  would  be 
based  upon  the  value  of  the  dogs, — said 
value  being  unknown  to  defendant, — and  re- 
quested plaintiff  to  declare  the  value  there- 
of, in  order  that  defendant  might  fix  its 
charges;  that  its  charges  would  be  $2.70  if 
the  value  of  each  dog  did  not  exceed  the 
sum  of  4^50,  and  projKirtionately  greater  if 
the  A'alue  of  the  dogs  exceeded  $50  each ;  and 
the  plaintiff,  in  pursuance  of  said  notice  and 
request,  then  well  knowing  the  value  of 
said  dogs,  and  their  value  being  wholly  un- 
known to  the  defendant,  declared  to  the  de- 
fendant that  the  true  value  of  said  dogs  did 
not  exceed  the  sum  of  $50  each,  and  on  the 
faith  of  said  declaration,  and  in  considera- 
tion of  said  charge  of  $2.70,  based  upon  said 
valuation  of  said  dogs,  the  plaintiff  and  de- 
fendant entered  into  an  agreement  in  writ- 
ing, which  was  valid  by  the  laws  of  Ohio, 
whereby  the  defendant  agreed  to  carry  said 
dogs  from  Wooster,  Ohio,  to  Vanceburg,  Ken- 
tucky, for  the  sum  of  $2.70,  and  the  plaintiff 
agreed  to,  and  did,  release  and  discharge 
the  defendant  from  all  liability  for  loss  of 
said  dogs  from  any  cause  whatsoever,  unless 
such  loss  should  be  caused  by  the  negligence 
of  the  agents  or  employees  of  the  defend- 
ant, and  that  the  defendant  should  not  be 
liable  to  the  plaintiff,  in  any  event,  in  excess 
of  $25  on  account  of  the  loss  of  any  of  said 
dogs.  Said  agreement  further  provided  that 
no  suit  should  be  brought  against  the  de- 
fendant for  recovery  for  the  loss  of  said 
dogs  unless  commenced  within  six  months 
next  after  such  loss  should  have  occurred, 
and  that,  if  any  suit  should  be  commenced 
against  the  defendant  after  the  expiration 
of  said  six  months,  lapse  of  time  should  be 
taken  as  conclusive  evidence  against  the  va- 
lidity of  such  claim,  any  statute  of  limita- 
tions to  the  contrary  notwithstanding." 
The  court  su.-^tained  a  demurrer  to  this  part 
of  the  answer.  On  the  trial  of  the  case 
the  following  agreed  statement  of  facts  was 
filed:  "By  consent  of  parties  a  trial  by 
jury  is  waived,  and  the  following  facts  are 
agreed  to:  That  the  bitch  in  the  petition 
described  was  shipped  as  alleged  in  the  peti- 
tion; that  her  value  was  unknown  to  the 
defendant;  that  a  special  contract  of  ship- 
ment was  signed  by  the  parties ;  that  the  de- 
fendant held  itself  out  as  a  carrier  of  live 
stock  only  under  the  conditions  of  said  spe- 
cial contract,  a  copy  of  w^hich  is  filed  as  a 
part   of   this   agreed   statement;    that   the 
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bitch  was  properly  crated;  that  she  escaped 
from  the  custody  of  the  defendant  some- 
where between  Wooster,  Ohio,  and  Vance- 
burg,  Kentucky;  and  that  her  value  was 
two  hundred  ($200)  dollars."  The  cJrcuit 
court  entered  judgment  in  favor  of  the 
plaintiff,  and  the  defendant  appeals. 

In  Western  U.  Teleg.  Co.  v.  Euhcrnks,  100 
Ky.  691,  36  L.  R.  A.  711,  66  Am.  St.  Rep. 
361,  38  S.  W.  1068,  a  telegram  was  sent 
from  Atlanta,  Georgia,  to  Franklin,  Ken- 
tucky. One  of  the  conditions  printed  on 
the  back  of  the  message  was  that  no  action 
should  be  brought  for  damages  unless  com- 
menced within  sixty  days  after  the  message 
was  sent.  The  court,  after  laying  down  the 
rule  that  public  policy  forbids  that  a  car- 
rier should  by  any  contract  exempt  itself 
from  damages  resulting  from  its  own  neg- 
ligence, said  in  reference  to  the  contract  lim- 
itation of  sixty  days  for  the  bringing  of  the 
action,  that  it  is  the  province  of  the  law- 
making power  to  prescribe  the  time  in  which 
an  action  may  be  brought,  and  that  the  limi- 
tation of  sixty  days,  if  not  an  attempt  to 
vary  the  statute  of  limitation,  would,  if 
enforced,  have  that  effect.  This  case  was 
approved  in  Davis  v.  Westerti  U.  Teleg.  Co. 
107  Ky.  527,  92  Am.  St.  Rep.  371,  54  S.  W. 
849,  where  the  court  again  said  as  follows  as 
to  the  limitation  of  sixty  days  contained  in 
the  contract:  "That  such  a  provision,  as 
respects  telegrams,  is  contrary  to  public  pol- 
icy, and  will  not  be  upheld,  seems  to  be  in- 
dicated in  Smith  v.  Western  U.  Teleg.  Co.  83 
Ky.  104,  4  Am.  St.  Rep.  126,  and  the  rule 
is  authoritatively  so  announced  by  this 
court  in  Western  U.  Teleg.  Co.  v.  Euhanks, 
100  Ky.  591.  36  L.  R.  A.  711,  66  Am.  St. 
Rep.  361,  38  S.  W.  1068.  It  was  error  to 
hold  that  the  stipulation  presented  a  valid 
defense." 

It  is  insisted  for  appellant  that,  the  con- 
tract here  having  been  made  in  Wooster, 
Ohio,  it  must  be  governed  by  the  laws  of 
Ohio,  and  that  by  the  laws  of  Ohio  such  a 
limitation  is  valid.  Limitation  is  governed 
by  the  law  of  the  forum  in  which  the  suit 
is  brought,  and  the  courts  of  this  state 
will  not,  as  a  matter  of  comity,  enforce  a 
contract  made  in  Ohio  as  to  the  time  when 
the  suit  shall  be  brought,  for  this  is  regu- 
lated by  our  statutes. 

From  the  agreed  facts,  negligence  on  the 
part  of  the  defendant  may  be  inferred,  for, 
if  three  dogs  were  delivered  to  it  securely 
crated,  and  two  remained  in  the  crate  when 
delivered  at  Vanceburg,  no  account  being 
given  by  the  defendant  of  the  missing  dog, 
clearly  .it  should  be  presumed  that  the  de- 
fendant or  some  of  its  agents  converted  the 
dog,  or  by  negligence  allowed  it  to  escape. 
We  are  referred  to  decisions  of  the  supreme 
court  of  Ohio  holding  that  a  common  car- 
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rier  cannot  by  contract  protect  itself  from 
its  own  negligence,  and  that  this  rule  ap- 
plies to  the  carriage  of  animals.  Wilson  v. 
Hamiltotiy  4  Ohio  St.  723;  United  States 
Exp.  Co.  v.  Baohmun,  28  Ohio  St.  144 ;  Pitts- 
burgh, C.  C.  d  St.  L.  R.  Co.  V.  Sheppard,  56 
Ohio  St.  68,  60  Am.  St.  Rep.  732,  46  N.  E. 
61.  But  we  cannot  take  judicial  notice  of 
the  law  of  Ohio.  The  demurrer  admits  the 
truth  of  the  plea.  In  Cleveland,  C.  C.  d  St. 
L.  R.  Co.  V.  Druien,  26  Ky.  L.  Rep.  103,  80 
S.  W.  778,  this  court  had  before  it  the  ques- 
tion by  what  law  a  contract  of  carriage  is 
governed  where  the  contract  is  made  in  an- 
other state^  and  the  goods  are  to  be  de- 
livered in  this  state.  The  rule  was  there 
laid  down  that,  where  the  contract  is  valid 
in  the  state  where  it  is  ihade,  the  law  of 
that  state  governs  it,  so  far  as  it  is  to  be 
performed  outside  of  this  state,  but  that  the 
law  of  this  state  governs  it  so  far  as  it  is  to 
b^  performed  in  this  state.  In  the  case  of 
Western  U.  Teleg.  Co.  v.  Eubanks,  100  Ky. 
591,  36  L.  R.  A.  711,  66  Am.  St.  Rep.  361,  38 
S.  W.  1068,  it  was  not  pleaded  that  the 
contract  was  valid  under  the  law  of 
Georgia,  or  that  the  loss  occurred  there; 
and  the  court  seems  to  have  had  in  mind,  in 
what  it  said  in  that  case,  only  the  limitation 
of  the  action  to  sixty  days.  The  same  is 
true  of  the  case  of  Cincinnatiy  N.  0.  d  T.  P. 
R.  Co.  V.  Graves,  21  Ky.  L.  Rep.  684,  62. S. 
W.  961.  The  cases  of  Illinois  C.  R.  Co.  v, 
Radford,  23  Ky.  L.  Rep.  886,  64  S.  W.  511, 
and  Louisville  d  N.  R.  Co.  v.  Frazee,  2A  Ky. 
L.  Rep.  1273,  71  S.  W.  437,  involved  con- 
tracts made  in  this  state.  Section  196  of 
the  Constitution  governs  such  contracts.  Its 
language  is,  "No  common  carrier  shall  be 
permitted  to  contract  for  relief  from  its 
common-law  liabilitv."  The  Constitution  of 
Kentucky  has  no  extraterritorial  effect,  and 
this  provision  does  not  govern  contracts 
made  elsewhere  which  are  lawful  by  the  law 
of  the  place  where  they  are  made.  It  gov- 
erns contracts  made  in  Kentucky,  and  these^ 
being  imlawful  at  the  place  where  they  are 
made,  are  void  everywhere;  but  contracts 
that  are  made  elsewhere,  and  are  valid 
where  made,  will  be  governed  here  by  the 
law  of  the  place  where  they  are  made,  so 
far  as  they  are  not  performed  here.  Under 
this  rule,  the  court  properly  sustained  the 
demurrer  to  the  defendant's  plea  of  the  law 
of  Ohio,  as  it  did  not  show  that  the  dog  was 
lost  in  Ohio;  and,  to  protect  itself  under 
the  Ohio  law,  it  should  have  shown,  not 
only  that  the  contract  was  valid  imder  the 
law  of  Ohio,  but  that  the  nonperformance 
of  the  contract  occurred  there. 

It  remains  to  determine  what  are  the 
rights  of  the  parties  under  the  law  of  Ken- 
tucky. In  Omdorff  v.  Adams  Exp.  Co.  3 
Bush,  194,  96  Am.  Dec.  207,  a  contract  limi- 
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tation  similar  to  the  one  relied  on  here  was 
considered  by  the  court,  and  it  was  held  that 
a  common  carrier  could  not  by  such  a  con- 
tract exempt  itself  from  losses  by  negli- 
gence. This  case  was  followed  in  Louiavillef 
C.  d  L.  R.  Co.  V.  Hedger,  0  Bush,  645,  16 
Am.  Rep.  740,  which  was,  like  this,  a  case 
where  damages  were  sought  for  the  carriage 
of  animals.  To  the  same  effect  are  Rhodes 
V.  Louisville  d  N,  R,  Co,  9  Bush,  688 ;  Lou- 
isville d  N.  R.  Co.  V.  Broionleef  14  Bush, 590; 
Louisville  d  N.  R.  Co.  v.  Owen,  93  Ky.  201, 
19  S.  W.  690 ;  Baughman  v.  Louisville,  E.  d 
8t.  R.  Co.  94  Ky.  150,  21  S.  W.  757.  The 
precise  question  here  raised  was  made  in 
Cincinnati,  N.  0.  d  T.  P.  R.  Co.  v.  Orwves, 
21  Ky.  L.  Rep.  684,  62  S.  W.  961,  where  it 
was  alleged  that  the  stock  was  undervalued, 
and  thereby  the  defendant  was  misled  as  to 
its  value.  The  plea  was  held  bad.  That 
shipment  was  made  from  Cincinnati,  Ohio, 
to  Lexington,  Kentucky.  The  same  quA- 
tion  was  again  made  in  Illinois  C.  R.  Co.  v. 
Radford,  23  Ky.  L.  Rep.  886,  64  S.  W.  511, 
where  the  shipment  was  from  Hopkinsville, 


Kentucky,  to  Evansville,  Indiana,  and  Lou- 
isville d  N.  R.  Co.  V.  Frazee,  24  Ky.  L.  Rep. 
1273,  71  S.  W.  437,  where  the  contract  was 
also  made  in  Kentucky.  While  the  exact 
question  here  made  was  presented  in  only 
one  of  these  cases,  and  there  are  expressions 
in  some  of  the  opinions  limiting  them  to 
the  particular  facts  before  the  court,  still 
the  reasoning  in  all  the  cases  is  against  the 
validity  of  such  contracts,  and  we  regard 
them  as  settling  the  rule  in  this  state  under 
our  constitutional  provision.  In  the  absence 
of  a  special  contract,  it  would  not  be  main- 
tained that  the  defendant  is  not  liable  for 
the  value  of  the  dog  lost.  But  our  Constitu- 
tion declares  the  contract  limiting  this  lia- 
bility void.  So  the  contract  is  as  though  it 
had  not  been  made,  and  the  defendant  is  lia- 
ble, unless  sufficient  facts  are  shown  inde- 
pendently of  the  special  contract  to  avoid 
the  contract  for  fraud,  or  to  create  an  es- 
toppel at  common  law. 
Judgment  afprmed. 

Petition  for  rehearing  overruled. 


MAINE  SUPREME  JUDICIAL  COURT. 


Thomas  DYER 

V. 

MAINE     CENTRAL     RAILROAD     COM- 
PANY. 

(99  Me.   195.) 

1.  A  clause  In  it  statnte  maklngr  »  rail- 
road company  liable  for  losses  by 
Are  set  oat  by  its  engrines,  which  gives 
It  the  benefit  of  any  Insurance  on  the  prop- 
erty, applies  only  to  cases  where  the  liability 
Is  imposed  by  the  statute,  and  not  to  those 
where  It  is  liable  because  of  its  own  negli- 
gence ;  so  that  In  the  latter  case  it  is  not  en- 
titled to  the  benefit  of  the  Insurance  on  the 
property. 

2.  Tbe    barniuff    of    bnlldinffs    near    a 
railroad  rigrbt  of  mray    may  be  found  to 

have  been  caused  by  sparks  from  an  engine 
where  no  fire  existed  before  tbe  passage  of 
the  engine,  which  was  emitting  a  large  quan- 
tity of  smoke  and  fire,  and  shortly  after  Its 
passage  fire  was  discovered  In  the  grass, 
which  communicated  to  and  consumed  the 
buildings. 

8.  Neirliirence  on  tbe  part  of  a  railroad 
company  'will  be  presumed  when  fire  is 


communicated    by    its    engines    to    property 
abutting  on  its  right  of  way. 

(Emery,  J.,  dissents.) 

(August  27,  1904.) 

REPORT  by  the  Supreme  Judidal  Court 
for  Cumberland  County  for  the  opinion 
of  the  full  bench  of  an  action  brought  to 
hold  defendant  liable  for  the  value  of  build- 
ings alleged  to  have  been  destroyed  by  Are 
negligently  set  out  by  its  engine.  Judgment 
for  plaintiff. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Clifford,  Venill,  ft  Olifford, 
for  plaintiff: 

In  the  absence  of  any  testimony  tending 
to  show  that  a  fire  caught  in  any  other  way, 
a  jury  is  justified  in  finding  that  a  fire  was 
started  by  a  spark  from  a  locomotive. 

Hagwn  v.  Chicago,  D.  d  C.  O.  T.  Junction 
R.  Co.  86  Mich.  618,  49  N.  W.  509 ;  Union  P. 
R.  Co.  V.  De  Busk,  12  Colo.  294,  3  L.  R.  A. 
350,  13  Am.  St.  Rep.  221,  20  Pac.  752. 

The  fact  that  a  fire  starts  soon  after  a  lo- 


NoTB. — ^As  to  effect  on  liability  under  stat- 
ute making  railroad  companies  absolutely  liable 
for  fires  set  by  them,  of  insurance  on  the  prop- 
erty, where  nothing  is  said  in  the  statute  about 
right  to  Insurance,  see,  in  this  series,  Peter  t. 
Chicago  &  W.  M.  R.  Co.  46  L.  R.  A.  224. 

For  a  case  holding  valid  a  statute  giving  a 
railroad  company  the  right  to  offset  against  its 
statutory  liability  for  fires  communicated  by 
67  L.  R.  A. 


its  engines  the  benefit  of  any  Insurance  on  th€ 
property,  see  Leavitt  v.  Canadian  P.  R.  Co.  38 
L.  R.  A.  152. 

As  to  constitutionality  of  statute  making 
railroad  companies  absolutely  liable  for  dam:- 
ages  by  fire  set  by  them,  see  Matthews  v.  St 
Louis  &  S.  F.  R.  Co.  25  L.  R.  A.  161,  and  note; 
also  Campbell  v.  Missouri  P.  R.  Co.  25  L.  E. 
A.  175. 
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comotive  passes,  and  there  is  no  other  evi- 
dence of  a  fire,  despite  the  fact  that  the  en- 
gine was  equipped  with  a  spark  arrester  and 
was  not  known  as  a  spark  thrower,  war- 
rants the  finding  that  the  fire  was  set  by  a 
locomotive. 

Wild  V.  Boston  d  M.  B.  Co.  171  Mass. 
246,  50  N.  E.  533;  2  Thomp.  Neg.  9  2291; 
Smith  V.  London  d  H.  W.  R.  Co.  L.  R.  6  C. 
P.  14;  Pittsburgh,  C.  C.  d  8t.  L.  R.  Co.  v. 
Indiana  Horseshoe  Co.  154  Ind.  322,  56  N. 
E.  766. 

Where  damage  is  caused  by  fire  which  is 
proved  to  have  escaped  from  the  engines  of 
a  railroad  company,  a  presumption  of  negli- 
gence on  the  part  of  the  company  arises, 
which  casts  the  burden  of  proof  upon  it  to 
show  affirmatively  the  absence  of  negligence. 

Kqrsen  v.  Milwaukee  d  St.  P.  R.  Co.  29 
Minn.  12,  11  N.  W.  122;  MissouH  P.  R.  Co. 
V.  Tewtis  d  P.  R.  Co.  33  Fed.  361 ;  Spaulding 
V.  Chicago  d  N.  W.  R.  Co.  30  Wis.  110,  11 
Am.  Rep.  650;  2  Thomp.  Neg.  §  2285;  Dun- 
ning V.  Maine  C.  R.  Co.  91  Me.  87,  64  Am. 
St.  Rep.  208,  39  Atl.  352;  Piggot  v.  Eastern 
Counties  R.  Co.  3  C.  B.  229 ;  Soott  v.  London 
Dock  Co.  3  Hurlst.  &  C.  596;  Donnelly  v. 
Booth  Bros,  d  H  I.  Granite  Co.  90  Me.  110. 

37  Atl.  874;  Illinois  C.  R.  Co.  v.  Mills,  42 
111.  410;  Bass  v.  Chicago,  B.  d  Q.  R.  Co.  28 
HI.  9,  81  Am.  Dec  254. 

The  fact  that  fire  or  sparks  in  unusual 
quantities  escaped  from  an  engine  will  of 
itself  warrant  the  presumption  that  the  ap- 
pliances for  preventing  the  escape  of  fire 
were  inadequate  and  ineffective. 

Chicago  d  'S.  W.  R.  Co.  v.  McOahill,  66 
111.  28 ;  Field  v.  A'etc  York  C.  R.  Co.  32  N. 
Y.  339;  Thomp.  Neg.  §  2286. 

Messrs.  Nathan  Cleaves,  Henry  B. 
Cleavee,  and  Stephen  C.  Perry,  for  de- 
fendant : 

This  defendant  corporation  was  entitled 
to  the  benefit  of  the  insurance  upon  the 
property  destroyed,  effected  by  this  plain- 
tiff, less  the  premium  and  expense  of  re- 
covery. 

Leavitt  v.  Canadian  P.  R.  Co.  90  Me.  153, 

38  L.  R.  A.  152,  37  Atl.  886 ;  Boston  Excel- 
sior Co.  V.  Bangor  d  A.  R.  Co.  93  Me.  68, 
47  L.  R.  A.  82,  44  Atl.  138 ;  Lyons  v.  Boston 
d  L.  R.  Co.  181  Mass.  551,  64  N.  E.  404; 
Hartford  F.  Ins.  Co.  v.  Chicago,  M.  d  St. 
P.  R.  Co.  62  Fed.  908 ;  St.  Louis  d  S.  F.  R. 
Co.  V.  Mathews,  165  U.  S.  17,  41  L.  ed.  617, 
17  Sup.  Ct.  Rep.  243. 

Powers,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  at  common  law,  brought 
for  the  benefit  of  the  Liverpool,  London,  & 
Globe  Insurance  Company,  to  recover  the 
amount  of  insurance  paid  by  it  to  the  plain- 
tiff upon  his  buildings  in  Freeport,  alleged 
67  L.  R.  A. 


to  have  been  destroyed  by  fire  communi- 
cated by  sparks  escaping  from  the  loco- 
motive engine  of  the  defendant,  through  its 
negligence  in  the  construction,  equipment, 
management,  and  operation  of  the  same. 
The  defendant  has  already  paid  to  the  plain- 
tiff the  full  amount  for  which  it  is  liable 
under  Rev.  Stat.  1883,  chap.  51,  §  64,  as 
amended  by  chap.  79,  p.  77,  Pub.  Laws  1895, 
and  insists  that  it  is  under  no  further  lia- 
bility. That  statute  is  as  follows:  '*When 
a  building  or  other  property  is  injured  by 
tire  communicated  by  a  locomotive  engine, 
the  corporation  using  it  is  responsible  for 
such  injury,  and  it  has  an  insurable  inter- 
est in  the  property  along  the  route,  for 
which  it  is  responsible,  and  may  procure 
insurance  thereon.  But  such  corporation 
shall  be  entitled  to  the  benefit  of  any  insur- 
ance upon  such  property  effected  by  the 
owner  thereof  less  the  premium  and  expense 
of  recovery.  The  insurance  shall  be  de- 
ducted from  the  damages,  if  recovered  before 
the  damages  are  assessed,  or,  if  not,  the  pol- 
icy shall  be  assigned  to  such  corporation, 
wliich  may  maintain  an  action  thereon,  or 
prosecute,  at  its  own  expense,  any  action  al- 
ready commenced  by  the  insured,  in  either 
case  with  all  the  rights  which  the  insured 
originally  had." 

Independently  of  any  statute,  and  prior  to 
the  enactment  of  chap.  9,  §  5,  p.  6,  Laws 
1842,  the  owner  of  property  had  the  right  at 
common  law  to  recover  damages  sustained 
by  fire  communicated  from  a  locomotive  en- 
gine through  the  negligence  of  the  railroad 
company  using  it.  The  act  of  1842,  which 
continued  unchanged  until  1896,  broadened 
the  liability  of  a  railroad  company,  so  that 
it  was  made  to  embrace  all  cases  of  fire 
communicated  from  its  locomotive  engine. 
It  was  no  longer  necessary  to  allege  and 
prove  negligence  in  the  use  of  the  engine, 
and  the  statute  in  effect  made  the  railroad 
company  an  insurer.  If  the  property  dam- 
aged was  insured,  the  insurance  company 
was  entitled  to  subrogation.  In  such  case, 
the  owner  might  collect  of  either  party  that 
he  saw  fit.  If  from  the  insurance  company 
first,  then  that  fact  constituted  no  defense 
for  the  railroad  company,  and  any  sum  col- 
lected by  him  in  excess  of  what  was  neces- 
sary, with  the  insurance,  to  compensate  him 
for  his  full  loss,  he  held  in  trust  for  the  in- 
surance company.  If,  on  the  other  hand,  he 
collected  from  the  railroad  first,  he  therebv 
diminished  to  the  same  extent  his  claim 
against  the  insurance  company.  Both  were 
insurers,  the  insurance  company  by  virtue 
of  its  voluntary  contract,  and  the  railroad 
company  by  force  of  the  statute  which  im- 
posed the  liability  upon  it.  The  liability  of 
the  railroad  company  was,  however,  pri- 
mary, and  that  of  the  insurance  company 
27 
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secondary,  not  in  point  of  time,  but  in  point 
of  ultimate  liability.  Hart  v.  Western  R. 
Corp.  13  Met.  99,  46  Am.  Dec.  719. 

In  this  state  of  the  law  the  statute  was 
amended  by  chap.  79,  p.  77,  Pub.  Laws  1895, 
giving  to  the  railroad  the  benefit  of  any 
insurance  upon  the  property,  and  providing 
that  the  insurance  should  be  deducted  from 
the  damages  if  recovered  before  they  were 
assessed,  or,  if  not,  that  the  policy  should  be 
assigned  to  the  railroad  corporation,  which 
might  then  maintain  an  action  thereon  with 
all  the  rights  of  the  insured.  This  amend- 
ment had  special  and  particular  reference 
to  the  adjustment  of  the  liability  of  the 
two  insurers — the  insurance  company  and 
the  railroad  company — in  those  cases  fall- 
ing under  the  section  which  was  amended, 
and  in  which  it  was  necessary  for  the  owner 
to  invoke  the  statutory  liability  of  the  de- 
fendant corporation  in  order  to  recover 
against  it.  The  legislature  might  well  deem 
it  just  that,  as  between  the  voluntary  in- 
surer by  contract  and  the  one  who,  without 
fault  on  its  part,  is  made  such  by  law,  the 
latter  should  have  the  preference.  To  go 
further  and  say  that  in  a  case  where  the 
railroad  company  is  liable  because  of  its 
own  fault  and  negligence,  and  not  as  an  in- 
surer, it  should  have  the  benefit  of  any  in- 
surance effected  by  the  owner  upon  such 
property,  would  be  a  manifest  injustice. 
The  consequence  of  the  defendant's  negli- 
gence would  then  fall,  not  upon  itself,  but 
upon  the  insurance  company;  not  upon  the 
guilty,  but  upon  the  innocent.  We  cannot 
believe  that  a  result  so  repugnant  to  justice 
could  have  been  within  the  legislative  in- 
tention. This  action,  therefore,  may  be 
maintained  notwithstanding  the  amendment 
of  1895.  That  act  is  limited  in  its  applica- 
tion to  those  cases  in  which  the  section 
amended  makes  the  railroad  company  an 
insurer:  in  other  words,  to  those  cases  in 
which  the  liability  of  the  defendant  is  cre- 
ated by  that  section,  and  not  by  its  own 
negligent  act. 

The  result  here  reached  is  not  in  conflict 
with  Leavitt  v.  Canadian  P.  R.  Co.  90  Me. 
163,  38  L.  R.  A.  152,  37  Atl.  886.  In  that 
case  it  was  admitted  that  fire  was  communi- 
cated without  fault  or  negligence  on  the 
part  of  the  defendant,  thus  clearly  pre- 
senting a  state  of  facts  under  which  the 
railroad  was  chargeable,  not  at  common 
law,  but  solely  because  of  its  statutory  lia- 
bility. We  are  aware,  also,  that  the  right 
of  subrogation  was  denied  to  the  insurance 
company  under  a  similar  statute  in  Lyons 
V.  Boston  d  L.  R.  Co.  181  Mass.  551,  64  N. 
E.  404;  but  that,  like  Leavitt  v.  Canadian 
P.  R.  Co.  90  Me.  153,  .38  L.  R.  A.  152,  37 
Atl.  886,  appears  to  have  been  an  action 
based  upon  the  statutory  liability  of  the  de- 
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fendant,   and  the    questions    here    decided 
were  not  raised  or  considered. 

This  case  conies  before  the  court  upon  re- 
port, and  the  defendant  contends  it  is  not 
liable  upon  the  facts.  The  undisputed  facts 
are  that  on  the  date  in  question  the  defend- 
ant's locomotive  engine,  sending  out  an  un- 
usual amount  of  smoke  and  cinders,  passed 
over  its  road  through  the  plaintiff's  farm, 
and  about  300  feet  from  his  buildings. 
There  was  no  fire  seen  before  the  train 
passed,  but  it  was  discovered  shortly  after 
in  the  grass  near  the  railroad  track,  ex- 
tending from  the  banks  of  the  railronil  to 
the  plaintiff's  buildings,  which  it  consumed. 
No  attempt  is  made  to  account  for  the  fire 
at  this  time  or  place  upon  any  other 
hypothesis,  and  we  think  it  is  a  fair  infer- 
ence that  the  fire  was  communicated  by 
sparks  from  the  defendant's  locomotive. 
Oihhons  v.  Wisconsin  Valley  R.  Co.  66  Wis. 
161,  28  N.  W.  170;  Chicago  d  A.  R.  Co.  v. 
Esten^  178  111.  192,  52  N.  E.  954;  Smith  v. 
London  d  *>'.  W.  R.  Co.  L.  R.  5  C.  P.  98:  13 
Am.  &  Eng.  Enc.  Law,  2d  ed.  513. 

The  plaintiff  must  still  prove  that  the  de- 
fendant's negligence  was  the  cause  of  the 
fire,  and  there  is  no  evidence  of  any  negli- 
gence on  the  defendant's  part,  unless  negli- 
gence in  the  construction,  equipment,  or 
management  of  its  locomotive  engine  can  be 
inferred  from  the  fact  that  the  fire  was  com- 
municated by  sparks  from  it.  On  the  ques- 
tion whether  that  fact  alone  is  sufficient 
to  make  out  a  prima  facie  case  of  such  neg- 
ligence, there  appears  to  be  an  irreconcilable 
conflict  of  authority.  The  most  respectable 
courts,  after  careful  consideration,  have  ar- 
rived at  directly  contrary  conclusions.  On 
the  one  hand,  it  has  been  held  that  no  such 
presumption  arises,  l^ecause,  first,  the  de- 
fendant is  carrying  on  a  lawful  business  in 
a  lawful  manner,  and,  second,  that  sparks 
and  coals  may  escape  notwithsttinding  all 
the  safeguards  have  been  adopted  which 
modern  science  can  suggest,  and  the  greatest 
skill  and  care  are  employed  in  the  oi)eration 
of  the  engine.  On  the  other  hand,  we  may 
well  presume  that  the  defendant  is  not  run- 
ning locomotives  over  its  road,  the  natural 
and  probable  effect  of  which  would  be  to 
communicate  fire  to  the  property  along  its 
route  if  the  locomotives  were  properly 
equipped  and  carefully  managed,  and  when 
fire  is  so  communicated  the  natural  pre- 
sumption is  that  it  is  due  to  negligence. 
More  than  that,  such  a  presumption  has  its 
foundation  in  the  necessities  of  the  case. 
The  locomotives  of  railroad  companies  by 
night  and  day  rush  with  great  velocity 
through  the  land.  They  are  here  to-day, 
and  to-morrow  may  be  hundreds  of  miles 
away.  They  are  within  the  control  of  the 
defendant.     The  method  of  their  equipment 
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and  manner  of  their  operation  are  known  to 
its  employees,  who  are  always  present  with 
the  «ngine,  and  evidence  touching  this  sub- 
ject is  easy  of  production  on  its  part.  The 
owner  of  the  property  destroyed  has  no  such 
opportunities  of  knowledge.  It  may  be 
often  exceedingly  difficult,  if  not  impossible, 
for  him  to  even  identify  the  engine  which 
has  caused  the  injury,  or  to  obtain  the 
names  of  those  who  know  about  its  equip- 
ment or'  its  use.  He  is  frequently  absent, 
and,  if  present  at  the  time  and  plaoe  of  the 
fire,  he  can  obtain  but  a  momentary  view  of 
the  locomotive.  He  has  no  opportunity  for 
inspection,  and  knows  nothing  of  its  equip- 
ment and  management.  He  can  judge  only 
by  the  result,  and  can  often  obtain  no  other 
proof  as  to  whether  the  injury  which  he 
suffers  has  been  caused  by  negligence.  It  is 
similar  to  those  cases  in  w^hich  the  burden 
of  proof  is  cast  upon  him  who  best  knows 
the  facts.  In  this  state  the  question  is  a 
new  one.  We  are  at  liberty  to  adopt  that 
rule  which  seems  to  us  most  consonant  with 
reason  and  justice,  and  we  think  that  neg- 
ligence in  the  construction,  equipment,  or 
management  of  the  defendant's  locomotive 
engine  may  fairly  be  inferred  from  the  fact 
that  the  fire  was  communicated  by  sparks 
from  it,  and  that,  there  being  no  evidence 
or  circumstances  to  rebut  that  inference,  it 
is  sufficient  to  enable  the  plaintiff  to  make 
out  a  prima  facie  case  of  negligence,  and 
maintain  this  action.  This  view  is  amply 
supported  by  the  following  among  many  au- 
thorities: Chicago,  B.  d  Q.  R.  Co.  v.  Beal 
(Neb.)  94  N.  W.  956;  Illinois  C.  R.  Co.  v. 
Mills,  42  111.  407;  Spaulding  v.  Chicago  d 
N.  W.  R.  Co.  30  Wis.  110,  11  Am.  Rep.  550, 
33  WMs.  682 ;  Gulf,  C.  d  8.  F.  R.  Co.  v.  Ben- 
son, 69  Tex.  407,  5  Am.  St.  Rep.  74,  5  S.  W. 
822 ;  Clemens  v.  Hannibal  d  8t.  J.  R.  Co.  53 
Mo.  366,  14  Am.  Rep.  460;  Burke  v.  Louis- 
ville d  2V.  R.  Co.  7  Heisk.  451,  19  Am.  Rep. 
618:  Hull  v.  Sacramento  Valley  R.  Co.  14 
Cal.  387,  73  Am.  Dec.  656;  Louisville  d  N. 
R.  Co.  V.  Mnrhury  Lumber  Co.  132  Ala.  520, 
90  Am.  St.  Rep.  917,  32  So.  745;  Louisville 
d  N.  R.  Co.  V.  Reese,  85  Ala.  497,  7  Am.  St. 
Rep.  66,  6  So.  283.  "In  the  case  of  railroad 
engines  it  has  been  repeatedly  decided  that 
the  fact  that  fire  had  been  communicated 
by  them  to  the  premises  of  individuals  is 
sufficient  to  raise  a  presumption  that  the 
railroad  company  was  not  employing  the 
best  known  contrivances  to  retain  the  fire, 
and  to  mtike.out  a  prima  facie  case  of  neg- 
ligence." Cooley,  Torts,  2d  ed.  702.  In  the 
closely  analogous  case  of  Dunning  v.  Maine 
C.  R.  Co.  91  Me.  87,  64  Am.  St.  Rep.  208,  39 
Atl.  352,  this  court  felt  the  necessity  of  ap- 
plying to  locomotives  a  somewhat  more  lib- 
eral rule  of  evidence  than  is  applied  in  other 
cases. 
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Lowney  v.  "Sew  Brunswick  R.  Co.  78  Me. 
479,  7  Atl.  381,  is  not  an  authority  to  the 
contrary.  That  case  differed  from  the  pres- 
ent in  two  all-important  particulars:  First, 
there  does  not  appear  to  have  been  any  suf- 
ficient proof  that  the  fire  was  in  fact  com- 
municated bv  the  defendant's  locomotive  en- 
gine:  and,  second,  the  defendant  introduced 
evidence  tending  to  show  that  there  was  no 
negligence  in  either  the  equipn^ent  or  opera- 
tion of  the  locomotive.  After  stating  that 
it  might  be  doubted  whether  there  was  suf- 
ficient proof  that  the  fire  was  communicated 
by  the  locomotive,  the  court  says:  "The 
negligence  must  be  proved.  Its  relation  as 
the  efficient  cause  of  the  fire  must  also  be 
proved.  ...  In  this  case  we  find  no  evi- 
dence of  such  negligence,  nor  of  its  causal 
relation.  It  is  urged  in  the  argument  for 
the  plaintiff  that  the  dampers  were  probably 
open  or  warped,  or  that  ignited  coals  may 
have  been  blown  out  of  the  ash  pan,  or  tha*" 
the  smoke-stack  might  not  have  had  proper 
appliances  to  arrest  sparks.  We  do  not  find 
the  evidence  of  them,  however.  Indeed,  what 
evidence  there  was  upon  these  points  seems 
to  negative  the  plaintiff's  suggestions."  If 
there  was  no  sufficient  proof  that  the  fire 
was  communicated  by  the  defendant's  loco- 
motive, the  question  of  negligence  could  not 
arise.  If  there  was  such  proof,  then  the 
evidence  negatived  the  claim  of  the  defend- 
ant's negligence.  The  question  whether, 
when  the  fire^s  in  fact  communicated  bv  the 
locomotive,  and  there  is  no  evidence  as  to 
its  manner  of  construction,  equipment,  and 
operation,  n^ligenoe  in  one  of  those  particu- 
lars may  fairly  be  inferred  from  the  escape 
of  the  sparks  in  such  quantity  and  manner 
as  to  cause  the  fire,  was  not  before  the  court 
in  that  case. 

The  value  of  the  property  destroyed  was 
$2,800,  and  the  defendant  has  paid  to  the 
plaintiff  $1,120. 

Judgment  for  plaintiff  for  $1,680,  and  in- 
terest from  the  date  of  writ. 


',  J.,  dissenting: 

While  a  steam  locomotive  of  the  defend- 
ant railroad  company  was  in  lawful  opera- 
tion, drawing  a  train  of  cars,  sparks  escaped 
from  it,  setting  fire  to  the  plaintiff's  prop- 
erty. Despite  the  able  reasoning  of  the  ma- 
jority opinion  and  the  citations  in  support 
of  it,  I  am  unable  to  assent  to  the  proposi- 
tion that  this  escape  of  sparks,  nothing  fur- 
ther appearing,  is  sufficient  evidenqp  to  es- 
tablish negligence  in  the  equipment  or  oper- 
ation of  the  locomotive.  I  think  there  is 
danger  in  the  proposition,  justifying  me  in 
attempting  to  show  reasons  against  it. 

1.  Apart  from  authority,  the  proposition 
seems  to  be  based  on  the  assumption  that  lo- 
comotives are  ordinarily  so  equipped   and 
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managed  as  not  to  set  fire  to  property  along 
the  route.  The  argument  seems  to  be  that 
the  setting  of  fires  by  sparks  from  a  pass- 
ing locomotive  is  exceptional,  and  there- 
fore indicates  some  fault  in  equipment  or 
operation.  1  deem  the  argument  faulty,  in 
that  it  deals  with  the  setting  of  fires  in- 
stead of  fche  escape  of  sparks;  confounds 
the  consequences,  which  may  or  may  not 
ensue,  with  the  act  which  is  the  subject  un- 
der consideration.  While  the  setting  of  fires 
by  them  may  be  very  exceptional,  the  escape 
of  sparks  may  nevertheless  be  of  daily  and 
hourly  occurrence.  Sparks  may  or  may  not 
set  fires  after  their  escape,  according  to 
events  and  conditions  entirely  outside  of  the 
railroad  company's  sphere  of  action  or  duty, 
as  high  winds,  severe  droughts,  etc.  Wheth- 
er a  given  act  or  omissidn  is  negligent  is 
not  determined  by  its  consequences.  So 
whether  a  primary  result  is  evidence  of  neg- 
ligence is  not  determined  by  a  secondary  re- 
sult. The  negligence  of  the  defendant,  if 
any,  was  in  the  act  or  omission  through 
which  the  sparks  escaped,  not  in  the  escape 
itself.  Hence,  while  the  setting  of  fires 
may  be  evidence  of  the  escape  of  sparks,  it 
is  not  evidence  of  the  cause  of  the  escape, 
whether  from  accident  or  negligence. 

It  would  seem  to  follow  that  the  assump- 
tion, however  indisputable,  that  locomotives 
are  ordinarily  so  equipped  and  operated  as 
not  to  set  fires,  does  not  sustain  the  prop- 
osition that  the  escape  of  sparks  from  a 
passin<r  locomotive  indicates  fault  in  equip- 
ment or  operation. 

I  think,  to  sustain  the  proposition,  the  as- 
sumption must  be  as  broad  as  this,  viz., 
that  locomotives  can  be  so  equipped  with 
kno\\'n  appliances  and  so  operated  in  known 
modes  that  sparks  will  not  ordinarily,  or 
often,  escape  from  them  while  in  operation. 
There  l)eing  no  evidence  whatever  in  the  case 
upon  this  point,  the  assumption  must  be, 
from  common,  conceded  knowledge,  so  com- 
mon and  undisputed  that  the  court  can  act 
upon  it  without  evidence.  If  the  assump- 
tion has  not  this  foundation,  it  must  fall, 
and  the  argument  with  it. 

Is  it  common  knowledge,  and  undisputed, 
that  such  appliances  exist,  and  that  such 
modes  of  operation  are  known  ?  I  must  con- 
fess my  own  ignorance  of  them.  I  do  not 
understand  it  is  claimed  to  be  knowledge 
so  common  and  undisputed ;  and  whoever 
will  observe  the  mass  of  cinders  strewing 
the  sides  of  railroad  tracks,  and  will  ob- 
serve the  smokestacks  of  locomotives  run- 
ning at  night,  will  find,  I  think,  much  evi- 
dence to  the  contrary. 

2.  As  to  authorities,  it  is  frankly  admit- 
ted in  the  opinion  that  no  case  in  this  state 
has  gone  so  far.  It  is  also  frankly  admit- 
ted that  eminent  courts  hold  adversely  to 
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its  views,  while  claiming  support  in  the  de- 
cisions of  many  other  courts.  Cases  are  cited 
in  such  support  from  Illinois,  Wisconsin, 
Texas,  Missouri.  Tennessee,  Alabama,  and 
California.  I  will  not  stop  to  inquire  how 
far  these  decisions  may  have  been  influenced 
by  the  statutes  of  those  states  or  by  other 
circumstances,  nor  will  I  burden  the  reader 
with  citations  of  cases  the  other  way,  for  I 
think  the  proposition  is  in  conflict  with  the 
declarations  and  even  decisions  of  our  own 
court.  In  Sturgia  v.  Robhins,  62  Me.  289, 
a  case  of  fire  escaping  and  causing  injury, 
the  court  said,  on  page  290 :  "It  is  not  to  be 
presumed  that  an  act  lawful  in  itself  was 
not  done  at  a  suitable  time  and  in  a  care- 
ful and  prudent  manner."  In  Nason  v. 
West,  78  Me.  253,  3  Atl.  911,  the  court  said, 
on  page  256,  78  Me.,  page  912,  3  Atl.:  "Pre- 
sumption of  negligence  from  the  fact  alone 
that  an  accident  has  happened  will  not  do, 
for,  if  there  is  any  presumption  in  such  a 
case,  it  is  that  the  defendants  have  complied 
with  those  obligations  which  rest  upon  them 
equally  with  other  men."  In  Pellerin  v. 
International  Paper  Co.  96  Me.  388,  62  Atl. 

842,  the  court,  on  page  391,  96  Me.,  page 

843,  52  Atl.,  quoted  the  above  expression 
from  Naaon  v.  West,  and  added:  "No  pre- 
sumption of  such  negligence  arises  from  the 
mere  fact  that  an  accident  happened."  In 
Leach  v.  French,  69  Me.  389,  31  Am.  Rep. 
296,  the  court  said,  on  page  393,  69  Me., 
page  298,  31  Am.  Rep.:  "Negligence  and 
misdoing  are  not  to  be  presumed;  there 
must  be  positive  evidence  of  them."  In 
Loicney  v.   New  BrunsirAck  R,  Co.  78  Me. 

479,  7  Atl.  381,  a  case  of  fire  communicated 
by  a   locomotive,  the   court   said,  on  page 

480,  78  Me.,  page  382,  7  Atl.:  "The  bur- 
den upon  the  plaintiff,  therefore,  was  to 
prove,  not  only  that  the  fire  was  communi- 
cated by  the  engine,  but  also  that  the  de- 
fendants were  guilty  of  negligence,  and  their 
negligence  was  the  cause  of  the  communica- 
tion of  the  fire.  The  communication  of  the 
fire  alone  does  not  import  negligence."  This 
seems  quite  an  explicit  declaration,  and  in- 
tentionally made.  It  is  sought  to  distin- 
guish the  two  cases,  but  I  think  the  reader 
of  both  opinions  will  be  convinced  that  the 
court  in  the  Lowney  Case  was  pressed  with 
the  same  proposition,  and  considered  it  and 
intentionally  pronounced  against  it.  It  will 
hardly  be  suggested  that  the  concurring  jus- 
tices would  have  permitted  such  an  ex- 
plicit declaration  to  pass  them  unchallenged 
if  they  did  not  fully  agree  with  it. 

But.  further,  I  think  the  court  has  also 
expressl}''  and  necessarily  adjudicated  upon 
the  principle  involved.  Bachelder  v.  Rea- 
gan, 18  Me.  32,  was.  like  this,  a  case  of  es- 
caping fire,  where  fire  lawfully  upon  the  land 
of  the  defendant,  but  which  he  was  by  lav 
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bound  to  carefully  guard  and  manage  to 
prevent  its  escape  to  the  lands  of  others, 
did  escape  to  land  of  the  plaintiff  and  set 
fire  there.  It  was  stoutly  contended  in  that 
case,  as  in  this,  that  the  escape  of  the  fire 
alone,  if  unexplained,  was  evidence  of  the 
defendant's  negligence  in  the  premises.  The 
court  squarely  held  that  it  was  not.  Sturgia 
v.  RohhitiSj  62  Me.  289,  was  a  similar  case. 
The  fire  set  by  the  defendant  on  his  own 
land  had  escaped  therefrom  and  set  fire  to 
property  of  the  plaintiff.  The  plaintiff's 
counsel  in  effect  advanced  the  same  propo- 
sition, to  wit,  that  the  mere  escape  of  the 
fire  indicated  that  the  defendant  was  in 
fault  either  in  the  time  or  manner  of  build- 
ing his  fire,  which  he  must  disprove  or  be 
held  liable.  The  court  held  directly  the  con- 
trary. 

I  do  not  find  that  either  of  these  cases  has 
since  been  questioned,  though  the  escape  of 
fire  from  lands  and  locomotives  has  been  of 
frequent  occurrence.  They  seem  to  me  not 
distinguishable  in  principle  from  the  case 
at  bar.  The  defendant  company  had  the 
right  (as  good  as  that  of  the  farmer)  to 
build  and  maintain  fires  in  its  locomotives 
as  they  lawfully  passed  by  and  near  the 
plaintiff's  buildings.  In  this  particular  case 
it  was  not  bound  as  an  insurer,  but  only 
bound  to  use  due  care  to  prevent  the  es- 
cape of  the  fire.  If  the  escape  of  fire  from 
the  land  of  the  farmer  does  not  indicate 
fault  in  him  which  he  must  disprove,  I  do 
not  see  how  the  escape  of  sparks  from  the 
running  locomotive  of  a  railroad  company 
indicates  fault  on  its  part  which  it  must 
disprove. 

3.  But  the  majority  opinion  seems  to  be 
also  based  on  the  difficulty  of  the  plaintiff 
in  such  cases  as  this  in  finding  any  other 
suflicient  evidence  of  the  defendant's  negli- 
gence. It  seems  to  be  urged  that,  as  it  is 
so  much  easier  for  the  defendant  to  prove 
that  it  was  careful  than  for  the  plaintiff  to 
prove  that  it  was  careless,  it  should  be  re- 
quired to  do  so.  Is  not  this  in  effect  equiv- 
alent to  saying  that,  whenever  the  plain- 
tiff cannot  prove  the  defendant's  fault  in  a 
matter,  that  fault  should  be  assumed,  and 
the  burden  be  put  upon  the  defendant  to 
prove  his  innocence?  How  can  this  doc- 
trine be  limited,  without  obnoxious  dis- 
crimination, to  actions  against  railroad 
companies?  Why  is  it  not  equally  applica- 
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ble  to  every  case  where  the  court  thinks  it 
easier  for  the  defendant  to  prove  his  inno- 
cence than  for  the  plaintiff  to  prove  the 
fault  or  wrong?  Is  it  not  destructive  of 
the  presumption  of  innocence  which  has 
hitherto  protected  persons  accused  of  neg* 
ligence  or  any  other  tort  or  crime? 

I  think  this  court  has  never  before  inti- 
mated any  approval  of  such  a  doctrine  as 
applicable  to  a  case  where  fault  is  neces- 
sary to  be  shown.  In  the  case  of  Dunning 
V.  Maine^C.  R.  Co.  91  Me.  87,  64  Am.  St. 
Rep.  208,  39  Atl.  352,  cited  in  the  opinion, 
no  fault  was  to  be  proved.  The  company 
was  an  insurer.  It  was  not  only  necessary 
to  prove  the  communication  of  fire  from  the 
locomotive.  Here  it  was  necessary  to  prove 
that,  and  also  the  defendant's  fault  in  the 
matter.  On  the 'other  hand,  the  court  seems 
to  have  been  pressed  at  times  with  the  ar- 
gument that,  when  circumstances  render  af- 
firmative proof  of  some  essential  element  in 
the  plaintiff's  case  difficult  or  impossible, 
the  court  should  assume  it  to  exist  unless 
disproved;  yet  the  court,  while  sometimes 
recognizing  the  hardship,  has  never  dis- 
pensed with  the  proof.  McLane  v.  Perkins, 
92  Me.  39,  43  L.  R.  A.  487,  42  Atl.  255,  and 
the  cases  already  cited. 

The  legislature,  upon  whom  such  argu- 
ments should  be  urged  rather  than  upon  the 
court,  can  meet  the  difficulty  by  imposing 
liability  as  insurer  instead  of  mere  liability 
as  wrongdoer.  It  has  done  so  in  the  case  of 
fires  communicated  by  locomotives,  and  has 
thus  relieved  persons  injured  by  such  fires 
from  the  burden  of  proving  the  fault  of  the 
owner  or  operator.  It  is  competent,  and  I 
think  expedient,  for  the  legislature  to  do 
so;  but  it  seems  to  have  left  this  plaintiff, 
under  the  circumstances  of  this  case,  to 
prove  the  fault  of  the  company  as  prerequi- 
site to  recovery  of  damages  from  it.  I  think, 
therefore,  the  court  should  continue  to  hold 
in  this  case,  as  it  held  in  Bachelder  v.  Hea- 
gan,  18  Me.  32,  and  Sturgis  v.  Robhins,  62 
Me.  289,  and  as  it  at  least  declared  in  Low- 
ney  v.  tlew  Brunswick  R.  Co,  78  Me.  479, 
7  Atl.  381,  that  the  mere  escape  of  fire,  law- 
fully upon  the  defendant's  property,  serv- 
ing him  in  a  lawful  business,  is  not  evidence 
of  his  fault;  that  the  difficulty  of  proving 
his  fault  does  not  cast  upon  him  the  burden 
of  disproving  it. 
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John  OBERTONI,  by  Next  Friend, 

V, 

BOSTON  &  AIAINE  RAILROAD. 

(180  Mass.  481.) 

1.    A    railroad    company    is    not    liable 
for  injnrieii  to  a  boy  front  a  torpedo 

which  he  picks  up  near  the  track  merely  upon 
evidence  that  a  brakeman  tossed  It  to  a  Qajj^- 
man.  who  threw  it  bock,  and.  upon  the  brake- 
man's  failure  to  catch  it  and  letting  it  fall 
to  the  ground,  no  attempt  was  made  to  re- 
cover and  remove  it  to  a  safe-  place ;  since 
there  is  nothing  to  show  that  the  employees 
were  acting  within  the  scope  of  their  em- 
ployment. 
2S«  Tlie  presence  of  a  .siirnal  torpedo 
npon  tlie  plankingr  i^^'bere  a  bii^b^ray 
eroHHea  a  railroad  track  is  not  of  itself 
evidence  of  negligence  on  the  part  of  the 
railroad  company  in  failing  properly  to  care 
for  the  torpedo. 

(Octol)er  18.   1904.) 

EXCEPTIONS  by  defendant  to  ruling  of 
the  Superior  Court  for  Berkshire  Coun- 
ty made  during  tlie  trial  of  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  resulted  from  the  neg- 
ligence of  defendant's  employees,  for  which 
it  was  liable,  which  resulted  in  a  verdict 
in  plaintiff's  favor.    Sustained. 

The  facts  are  stated  in  the  opinion. 

Mr.  Dana  Malone,  for  defendant: 

The  torpedo  was  thrown  to  carry  out  some 
whim  of  the  brakeman  in  accordance  with 
some  impulse  of  his  own,  and  not  for  the 
purpose  of  carrying  out  or  accomplishing  the 
purposes  for  which  he  w^as  then  and  there 
employed. 

Hotce  V.  Newmarchf  12  Allen,  49;  Han- 
kinson  v.  Lynn  Qas  d  Electric  Co.  175  Mass. 
271,  56  N.  E.  604;  Brotcn  v.  Boston  fee  Co. 
178  Mass.  108,  86  Am.  St.  Rep.  469,  59 
N.  E.  644:  McCarthy  v.  Timmins,  178  Mass. 
378,  80  Am.  St.  Rep.  490,  59  X.  E.  1038. 

At  the  time  of  the  injury  the  plaintiff 
was  at  his  own  home,  and  not  at  the  cross- 
ing, and,  therefore,  was  entitled  to  no  pro- 
tection against  such  possibilities  of  harm  to 
himself. 

Gay  V.  IJsscx  Electric  Street  R.  Co.  159 
Mass.  238,  21  L.  R.  A.  448,  38  Am,  St.  Rep. 
415.  .34  N.  E.  186;  Holbrook  v.  Aldrich,  168 
Mass.  15,  36  L.  R.  A.  403,  60  Am.  St.  Rep. 
364,  46  N.  E.  115;  Hughes  v.  Boston  d  M. 
R.  Co.  71  N.  H.  279,  93  Am.  St.  Rep.  518, 

N»)TE. — As  to  liability  of  railroad  company 
for  injury  to  small  boy  by  explosion  of  torpedo 
plcke<l  up  by  him  from  railroad  track,  see  also, 
in  this  series,  Cleveland  Terminal  &  Valley  R. 
Co.  V.  Marsh,  52  L.  R.  A.  142. 
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51  Atl.  1070;  Manga/ii  v.  Atterton,  L.  R.  1 
Exch.  239;  Hughes  v.  Maofie,  2  Hurlst.  &  C. 
744;  Carter  v.  Columbia  d  0.  R.  Co.  19  S. 
C.  20,  45  Am.  Rep.  754. 

The  true  inquiry  is  whether  the  injury 
sustained  was  such  as,  according  to  common 
experience  and  in  the  usual  course  of  events, 
might  reasonably  l)e  anticipated. 

McDonald  v.  SnelUng,  14  Allen,  290,  92 
Am.  Dec.  768. 

The  act  was  directly  caused  bv  the  bov 
himself  in  taking  the  torpedo  home  and 
pounding  it  until  it  exploded. 

Mciiuiness  v.  Butler,  159  Mass.  233,  38 
Am.  St.  Rep.  412,  34  N.  E.  259;  Mangan  v. 
Aiierton,  L.  R.  1  Exch.  239. 

The  action  of  the  boy  in  striking  the  tor- 
pedo with  a  stone  would  indicate  that  he 
had  some  knowledge  of  itvs  properties,  and 
the  injury  should  be  ascribed  to  misfortune 
attributable  to  his  childish  ignoranci*  and 
inexperience,  and  not  to  anj^  actionable  fault 
of  the  defendant. 

Gay  V.  Essex  Electric  Street  R.  Co.  1.59 
Mass.  238.  21  L.  R.  A.  448,  38  Am.  St.  Rep. 
415,  34  N.  E.  186;  Hughes  v.  Boston  d  M. 
R.  Co.  71  X.  H.  279,  93  Am.  St.  Rep.  518, 
51  Ail.  1070. 

The  torpedo  must  have  been  picked  up 
from  the  location  by  the  plaintiff,  and,  if  so. 
he  was  a  trespasser  and  was  not  entitled  to 
recover. 

Daniels  v.  yew  York  d  y.  E.  R.  Co.  154 
Mass.  349,  13  L.  R.  A.  248,  26  Am.  St.  Rep. 
253,  28  X.  E.  283;  Carter  v.  Towne,  98 
Mass.  569,  90  Am.  Dec.  682. 

Mr.  John  H.  Maok,  for  plaintiff: 

The  defendant  is  liable  for  having  placed 
a  dangerous  obstruction  in  the  highway. 

Lane  v.  Atlantic  Works,  111  Mass.  136; 
Harriman  v.  Pittsburgh,  C.  d  St.  L.  R.  Co. 
45  Ohio  St.  11,  4  Am,  St.  Rep.  507,  12  N.  E. 
461. 

The  question  of  the  plaintiff's  due  care  in 
handling  the  torpedo  as  he  did  was  one  of 
fact  for  the  jury. 

Lynch  v.  Smith,  104  Mass.  52,  6  Am. 
Rep.  188;  Lovett  v.  Salem  d  S.  D.  R.  Co. 
9  Allen,  557. 

Loring,  J.,  delivered  the  opinion  of  the 
court : 

The  evidence  in  this  case  warranted  a  find- 
ing that  the  plaintiff,  a  boy  eight  years  of 
age,  found  a  signal  torpedo  on  the  planking 
of  the  railroad  at  a  grade  crossing  of  a  high- 
way: that  he  took  it  home,  and.  not  know- 
ing the  danger,  cracked  it  with  a  rock,  and 
was  hurt.  In  addition,  there  was  the  tes- 
timony of  one  Paris  that  "a  brakeman  threw 
t!i<»  torpedo  to  the  flagman  at  the  crossing. 
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and  it  dropped  at  his  feet,  as  he  did  not 
catch  it:  that  the  flagman  threw  it  back  to 
the  brakeman,  and  he  did  not  catch  it,  and 
the  torpedo  dropped  to  the  ground;"  that, 
"after  the  train  went  by,  the  flagman  went 
back  to  his  covered  station  without  picking 
it  up.*'  The  defendant  contends  that  there 
was  no  evidence  of  negligence  on  its  part, 
and  w6  are  of  opinion  that  in  this  conten- 
tion it  is  right.  The  plaintiff's  position  is 
that,  if  the  story  told  by  Paris  was  believed, 
the  defendant  was  liable;  and  he  relies  on 
Uarriman  v.  Pittsburgh,  C,  d  8t.  L.  R.  Co. 
45  Ohio  St.  11,  4  Am.  St.  Rep.  507,  12  N. 
£.  451,  in  support  of  that  contention,  to 
which  may  be  added  the  subsequent  case  of 
Pittsburgh,  C.  d  St.  L.  R.  Co.  v.  Shields,  47 
Ohio  St.  387,  8  L.  R.  A.  464,  21  Am.  St.  Rep. 
840,  24  N.  E.  658,  as  cases  of  the  highest 
court  of  another  state.  But  w^e  are  of  opin- 
ion that,  if  the  torpedo  came  to  and  was 
left  on  the  planking  in  the  way  testified  to 
by  Paris,  the  defendant  is  not  liable,  and 
for  the  reason  that  the  jury  were  not  war- 
ranted in  finding  that  the  brakeman  and 
flagman,  in  throwing  the  torpedo  back  and 
forth,  and  leaving  it  on  the  crossing,  were 
acting  in  the  course  of  their  employment. 
There  is  nothing  in  the  evidence  in  this  case, 
or  in  the  common  knowledge  of  mankind 
as  to  railroad  signal  torpedoes,  which  would 
make  it  the  duty  of  a  brakeman  to  throw 
a  torpedo  to  a  flagman.  All  that  was  de- 
clared as  to  the  use  of  railroad  torpedoes 
in  evidence  in  this  case  was  that  "signal  tor- 
pedoes were  used  by  railroads  in  signaling, 
being  fastened  upon  the  rails  and  containing 
an  explosive."  There  was  nothing  in  the 
evidence  showing  that  it  belonged  to  a  flag- 
man at  a  railroad  crossing  to  signal  trains 
by  torpedoes  or  otherwise.  Much  less  is 
that  within  the  common  knowledge  of  man- 
kind. If  the  use  of  railroad  torpedoes  is 
a  fact  within  such  common  knowledge  at 
all,  the  flagman  has  nothing  whatever  to  do 
with  signaling  trains  or  with  torpedoes.  The 
case  comes  within  the  rule  laid  down  in 
Howe  V.  'Seiomarch,  12  Allen,  49,  which  was 
applied  in  Hankinson  v.  Lynn  Gas  d  Elec- 
tric Co.  175  Mass.  271,  66  N.  E.  604,  and 
Brown  v.  Boston  Ice  Co.  178  Mass.  108,  86 
Am.  St.  Rep.  469,  59  N.  E.  644.  See  also 
McCarthy  v.  Timmins,  178  Mass.  378,  86 
Am.  St.  Rep.  490,  59  N.  E.  1038.  The  two 
cases  from  Ohio  relied  on  by  the  plaintiff 
in  the  case  at  bar  are  entitled  to  great  con- 
sideration as  cases  of  the  highest  court  of 
another  state,  but,  after  a  careful  considera- 
tion of  them,  we  are  of  opinion  that  they 
are  not  in  accordance  with  the  settled  law  of 
tliis  commonwealth,  and  should  not  have 
been  followed  by  the  judge  presiding  at  the 
trial. 
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The  remaining  question  is  whether  the 
plaintiff  was  entitled  to  go  to  the  jury  on 
the  fact  that  the  torpedo  was  found  on  the 
planking.  A  witness  put  upon  the  stand 
by  the  defendant  contradicted  the  entire 
story  told  by  Paris.  That  entitled  the  plain- 
tiff to  raise  the  question  whether  the  pres- 
ence of  the  torpedo  on  the  planking  was 
sufficient  evidence  that  it  was  there  through 
negligence  on  the  part  of  the  defendant  or 
its  servants,  and  that  the  defendant  was 
liable  on  that  ground  if  Paris's  story  was 
not  believed.  The  .case  comes  within  Cas- 
sady  V.  Old  Colony  Street  R.  Co.  184  Mass. 
156,  63  L.  R.  A.  285,  68  N.  E.  10,  which 
goes  on  the  same  principle  as  Winship  v. 
.Veto  York,  N.  H.  d  U.  R.  Co.  170  Mass.  464, 
49  N.  E.  647,  where  the  opposite  conclusion 
was  reached,  and  not  within  Buckland  v. 
yew  York,  N.  H.  d  H.  R.  Co.  181  Mass.  3, 
62  N.  E.  955,  and  Oalligan  v.  Old  Colony 
Street  R.  Co.  182  Mass.  211,  65  N.  E.  48. 
But  we  are  of  opinion  that  the  presence  of 
the  torpedo  on  the  planking  is  not  evidence 
which,  by  the  common  experience  of  man- 
kind, justifies  the  inference  that  it  would 
not  have  been  there  but  for  the  negligence 
of  the  railroad  or  its  servants  in  the  course 
of  their  employment.  The  fact  that  it  was 
a  railroad  signal  torpedo  warranted  the  in- 
ference that  it  was  left  on  the  crossing  by 
someone  who  took  it  from  the  defendant 
railroad,  but  did  not  warrant  the  further  in- 
ference that  it  came  there  through  some 
negligent  act  of  the  defendant,  or  of  its 
employees  in  the  course  of  the  business  of 
the  defendant.  It  is  equally  probable  that 
it  was  taken  from  the  railroad  by  a  stranger 
or  by  an  employee  for  some  purpose  of  his 
own,  outside  his  duty  as  an  employee.  The 
burden  is  on  the  plaintiff  to  prove  that  it 
came  there  bv  act  of  the  defendant  or  of 
its  employees  in  the  course  of  its  business. 
Wo  are  of  opinion  that,  from  its  presence 
on  the  planking,  the  jury  were  not  warrant- 
ed in  inferring  that  it  was  there  through 
the  act  of  an  employee,  done  in  the  course 
of  the  defendant's  business.  The  nearest 
case  where  it  has  been  held  that  such  an 
inference  could  be  drawn  is  the  case  where 
a  pail  of  sand  fell  from  a  railroad  bridge, 
coupled  with  evidence  that  no  one  was  to 
be  seen  on  the  bridge  immediately  after  the 
accident.  Lowner  v.  "Sew  York,  N.  H.  d  H. 
R.  Co.  175  Mass.  166,  55  N.  E.  805.  The 
last  c&se  in  which  it  was  held  that  res  ipsa 
loquitur  did  not  apply  was  Wadsworth  v. 
Boston  Elev.  R.  Co.  182  Mass.  572,  66  N.  E. 
421.  Some  of  the  earlier  cases  are  collected 
in  that  opinion. 

Under  these  circumstances,  it  is  not  nec- 
essary to  consider  the  other  questions  ar- 
gued.    Exceptions  stAStained, 
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Fnrnialiinff  llqnor  to  a  minor  as  an  act 
of  hospitality-  In  one's  home  Is  not  a  vio- 
lation of  a  provision,  making  it  unlawful  for 
any  person  to  give  such  liquor  to  a  minor, 
which  Is  embraced  within  a  statute  the  title 
to  which  states  that  it  is  to  provide  for  the 
taxation  and  regulation  of  the  business  of 
selling,  furnishing,  and  giving  liquors. 

(October  18,   1904.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Ionia  County 
convicting  him  of  giving  liquor  to  a  minor. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  A.  Ellia,  for  appellant: 

The  courts  cannot  enlarge  the  scope  of  the 
title.  They  are  vested  with  no  dispensing 
power.  The  Constitution  has  made  the 
title  the  oonclusive  index  to  the  legislative 
intent  as  to  what  shall  have  operation. 

Cooley,  Const.  Lim.  §  149;  Call<ighan  v. 
Chipman,  69  Mich.  614,  26  N.  W.  806;  Re 
Hauch,  70  Mich.  403,  38  N.  W.  269;  State 
V.  Mott,  61  Md.  297,  48  Am.  Rep.  105;  Peo- 
ple V.  Soule,  74  Mich.  255,  2  L.  R.  A.  494, 
41  N.  W.  908;  Overall  v.  Bezeau,  37  Mich. 
606;  Northioeatern  Mfg,  Co.  v.  Chambers, 
58  Mich.  383,  55  Am.  Rep.  693,  25  N.  W. 
372. 

The  title  of  this  act  is  necessarily  re- 
strictive, because  it  applies  to  nothing  more 
than  "the  business." 

5  Am.  &  Eng.  Enc  Law,  p.  72;  People  v. 
SouU,  74  Mich.  255,  2  L.  R.  A.  494,  41  N. 
W.  908;  Goddard  v.  Chaffee,  2  Allen,  395, 
79  Am.  Dec.  796;  Hacheny  v.  Leary,  12  Or. 
44,  7  Pac.  329;  Hoagland  v.  Segur,  38  N. 
J.  L.  237;  State  v.  Boston  Club,  45  La. 
Ann.  585,  20  L.  R.  A.  185,  12  So.  895;  Snoio 
V.  Sheldon,  126  Mass.  334,  30  Am.  Rep. 
684;  McCoy  v.  Brennan,  61  Mich.  362,  1 
Am.  St.  Rep.  589,  28  N.  W.  129;  Sherlock 
V.  Stuart,  96  Mich.  197,  21  L.  R.  A.  580, 
55  N.  W.  845;  Robison  v.  Miner,  68  Mich. 
552,  37  N.  \y.  21. 

Mr.  William  K.  Clute,  for  appellee: 

The  statute  is  valid. 

Note. — For  a  case  in  this  series  holding  that 
a  statute  making  it  unlawful  for  any  person  to 
furnish,  by  sale  or  otherwise,  in  toxica  tiu>i; 
liquor  to  a  minor  or  a  person  of  known  intem- 
perate habits  is  not  confined  to  dealers,  but  is 
directed  against  any  person,  see  Altenburg  v. 
Cora.  4  L.  R.  A.  543. 
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Com,  V.  Sellers,  130  Pa.  35,  18  Atl.  541; 
Faulks  V.  People,  39  Mich.  200,  33  Am.  Rep. 
374;  People  v.  Gobies,  67  Mich.  475,  35  N. 
W.  91;  People  v.  Garrett,  68  Mich.  487,  36 
X.  W.  234;  People  v.  Welch,  71  Mich.  550, 
1  L.  R.  A.  385,  39  N.  W.  747;  People  v. 
Neumann,  85  Mich.  98,  48  N.  W.  290; 
People  V.  Hughes,  86  Mich.  180,  48  N.  W. 
945;  People  v.  Curtis,  129  Mich.  3,  95  Am. 
St.  Rep.  404,  87  N.  W.  1040;  People  v. 
Hamilton,  101  Mich.  87,  59  N.  W.  401. 

Regulations  like  this  are  in  the  proper 
exercise  of  the  police  power. 

Snow  V.  State,  50  Ark.  557,  9  S.  W.  306; 
Walker  v.  People,  5  Colo.  App.  37,  37  Pac. 
29;  State  v.  Marion,  14  Mont.  458,  36  Pac. 
1044;  State  v.  Hogan,  30  N.  H.  268;  State 
V.  White,  7  Baxt.  158;  Ashurst  v.  State, 
79  Ala.  276;  Barnes  v.  State,  49  Ala.  342; 
State  V.  Hampton,  77  N.  C.  526. 

It  is  no  defense,  in  making  such  sale  not 
in  accordance  with  the  law,  that  it  is  for 
medicinal  purposes. 

State  V.  McBrayer,  98  N.  C.  619,  2  S.  E. 
755;  People  v.  Hamilton,  101  Mich.  87,  59 
N.  W.  401. 

And  it  is  immaterial  whether  the  seller 
is  authorized  to  sell  for  lawful  purposes  or 
not. 

Altenburg  v.  Com.  126  Pa.  602,  4  L.  R.  A. 
543,  17  Atl.  799;  Johnson  v.  People,  83 
111.  431;  Fitzenrider  v.  State,  30  Ind.  238; 
Johnson  v.  State,  74  Ind.  197;  State  v. 
Cowgill,  75  Ind.  599;  State  v.  Hamilton,  75 
Ind.  238. 

As  the  purposes  of  these  statutes  is  to 
prevent  the  evil  effects  which  would  result 
to  the  persons  of  the  particular  classes  in- 
tended and  others  by  reason  of  their  drink- 
ing intoxicating  liquor,  it  has  generally 
been  held  criminal  to  procure  and  furnish 
liquor  to  such  persons,  even  though  the  per- 
son furnishing  is  not  a  seller,  but  an  agent 
for  the  buyer. 

Burnett  v.  State,  92  Ga.  474,  17  S.  E. 
858;  State  v.  Best,  108  N.  C.  747,  12  S.  E. 
907;  Walton  v.  State,  62  Ala.  197;  Foster 
V.  State,  45  Ark.  361 ;  State  v.  Hubbard,  60 
Iowa,  466,  15  N.  W.  287;  Black,  Intoxicat- 
ing Liquors,  §  227;  Provo  City  v.  Shurtliff, 
4  Utah,  15,  5  Pac.  302;  Portland  v. 
Schmidt,  13  Or.  17,  6  Pac.  221. 

The  constitutionality  of  such  laws  could 
scarcely  be  assailed  with  any  show  of  rea- 
son. 

Allen  V.  State,  52  Ind.  486;  Goldsticker 
V.  Ford,  62  Tex.  38.5;  Altenburg  v.  Com.  126 
Pa.  602,  4  L.  R.  A.  543,  17  Atl.  799;  United 
States  V.  Holliday,  3  Wall.  407,  18  L.  ed. 
182;  State  v.  McGinnis.  30  Minn.  48,  14  X. 
W.  250:  State  v.  Hyde,  27  Minn.  153,  6  N. 
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W.  555;  Johnson  v.  People,  83  111.  431; 
Fitzenrider  v.  State,  30  Ind.  238. 

The  section  defining  the  offense  is  general 
in  its  terms,  and  there  is  nothing  in  the  act 
to  which  this  section  belongs  limiting  its 
operation.  The  section  can  be  violated  as 
well  by  an  unlicensed  as  by  a  licensed  retailer. 

State  V.  Lawrence,  97  N.  C.  492,  2  S.  E. 
367;  Flower  v.  Witkovsky,  69  ^lich.  371, 
37  N,  W.  364;  Altenhurg  v.  Com.  126  Pa. 
610,  4  L.  R.  A.  543,  17  Atl.  799. 

Moore,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Kespondent  was  convicted  of  violating  the 
provisions  of  the  so-called  liquor  law,  con- 
tained in  §  5391,  Comp.  Laws.  He  has 
brought  the  case  here  by  appeal. 

The  record  on  the  part  of  the  people  dis- 
closes that  respondent  is  not  a  saloon  keep- 
er or  druggist,' but  is  a  laboring  man.  At 
the  solicitation  of  his  wife  he  obtained  three 
bottles  of  beer,  and  brought  them  home.  The 
money  to  buy  the  beer  was  furnished  by 
the  respondent's  father,  William  Bird.  Aft- 
er the  beer  was  brought  to  the  dwelling 
house  of  respondent,  the  respondent,  his 
wife,  his  father,  and  one  Mattie  White,  who 
was  about  sixteen  years  old,  sat  about  a 
table.  Mrs.  Bird  poured  the  beer  out  into 
glasses.  After  she  had  done  so,  respondent 
handed  a  glass  of  it  to  Miss  White,  who 
drank  it.  Afterwards  another  glass  of  the 
beer  was  handed  to  her  by  respondent,  part 
of  which  she  drank.  It  is  also  claimed  Mrs. 
Bird,  in  the  presence  of  her  husband,  mixed 
some  alcohol  with  water,  and  gave  it  to 
Miss  White.  The  question  involved  is 
whether  this  was  a  violation  of  the  law.  It 
is  the  claim  of  the  people  that  it  is  not 
lawful  for  any  person  except  a  druggist  to 
give  to  any  minor  beer,  wine,  or  spirituous 
liquor.  It  is  the  claim  of  the  respondent 
that  the  law  relates  to  a  business,  and  does 
not  preclude  one  in  exercising  the  hospital- 
ity of  his  home  from  giving  to  one  of  his 
guests  beer,  wine,  or  spirituous  liquors,  even 
though  the  guest  is  under  the  age  of  twen- 
ty-one years.  It  is  stated  by  the  prose- 
cuting attorney  that  the  question  involved 
has  never  been  passed  upon  by  this  court. 
The  title  to  the  act  relating  to  the  question 
involved  reads:  "An  Act  to  Provide  for 
the  Taxation  and  Begulation  of  the  Busi- 
ness of  Manufacturing,  Selling,  Keeping  for 
Sale,  Furnishing,  Giving,  or  Delivering, 
Spirituous  and  Intoxicating  Liquors,  and 
Malt,  Brewed,  or  Fermented  Liquors  and 
Vinous  IJquors  in  This  State,  and  to  Repeal 
All  Acts  or  Parts  of  Acts  Inconsistent  with 
the  Provisions  of  This  Act."  Section  5391, 
Comp.  Laws,  so  far  as  it  is  material  to  this 
action,  reads:  "It  shall  not  be  lawful  for 
any  person,  except  a  druggist,  who  shall 
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be  governed  by  §  2  of  this  act,  to  sell,  fur- 
nish, or  give  any  spirituous,  malt,  brewed, 
fermented,  or  vinous  liquors,  or  any  bev- 
erage, liquor,  or  liquids  containing  any 
spiritous,  malt,  brewed,  fermented,  or  vinous 
liquors,  to  any  minor,  to  any  intoxicated  per- 
son. .  .  .  The  fact  of  selling,  giving,  or 
furnishing  any  liquid  in  any  place  where  in- 
toxicating liquors  are  sold  or  kept  for  sale,  to 
any  minor,  or  to  any  intoxicated  person, 
.  .  .  shall  be  prima  facie  evidence  of 
an  intent  on  the  part  of  the  person  so  sell- 
ing, giving,  or  furnishing  such  liquid,  to 
violate  the  law."  Many  of  the  cases  cited 
on  the  part  of  the  people,  like  State  v.  Best, 
108  N.  C.  747,  12  S.  E.  907,  are  cases  where 
the  liquor  was  furnished  to  the  minors  by 
a  saloon  keeper.  Others  are  where  the 
minor  furnished  the  money  to  pay  for  the 
liquor,  and  do  not  afford  much  light  upon 
the  question  involved  here.  In  one  of  the 
cases  cited — Johnson  v.  People,  83  111.  431 — 
it  is  said:  "It  is  not  necessary  to  now  de- 
termine whether  a  person  would  incur  the 
penalty  of  this  section  by  giving  it  as  an 
act  of  hospitality  at  his  house,  as  that  ques- 
tion is  not  before  the  court."  In  Altjsn- 
hurg  y.  Com.  126  Pa.  602,  4  L.  R,  A.  543, 
17  Atl.  799,  it  is  said:  "The  general  pro- 
visions of  the  act  of  1887  [Laws  1887,  p. 
108,  No.  53]  relate  to  and  are  designed  to 
regulate  the  sale  of  liquors  by  the  various 
classes  of  vendors  known  to  the  law.  They 
are  not  directed  against  the  use  of  such 
liquors  by  the  individual  citizen,  and  they 
do  not  interfere  with  his  right  to  supply 
his  table  with  them,  or  furnish  them  to  his 
family  or  his  guests."  In  the  case  of  Com, 
V.  Davis,  12  Bush,  240,  cited  by  counsel, 
the  respondent  and  one  Rison,  a  minor, 
contributed  money  to  purchase  whisky.  The 
respondent  procured  the  whisky,  and  gave 
part  of  it  to  Rison,  who  drank  it.  It  was 
held  this  was  a  violation  of  the  statute; 
the  court  saying  of  the  statute:  "The  ob^ 
ject  was  to  make  it  unlawful  for  any  per- 
son other  than  the  father  or  guardian  of  a 
minor  to  place  such  liquor  in  his  hands," 
etc.  It  will  be  seen  this  case  does  not 
meet  the  one  under  consideration.  In  Black 
on  Intoxicating  Liquors,  §  407,  it  is  said: 
"The  provisions  of  the  liquor  laws  being 
aimed  at  the  suppression  of  an  illicit  or  in- 
jurious traffic  In  intoxicants,  it  is  considered 
that  a  person  is  not  liable  to  indictment  for 
furnishing  liquor  to  a  friend  or  guest  at 
his  private  residence  as  an  act  of  kindness 
or  hospitality;"  citing  several  cases.  If  the 
contention  of  the  people  is  true,  while  a 
father  might  furnish  at  his  own  table  for 
his  wife  and  all  his  children  who  had  at- 
tained the  age  of  twenty-one  years  wine  to 
drink,  if  he  gave  it  to  a  son  or  daughter 
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under  twenty-one  years  of  age  he  would  be 
liable  to  the  penalties  of  the  law.  And  if 
one  of  his  guests  was  under  twenty-one  years 
of  age  he  would  also  be  liable.  The  title 
of  the  act  and  all  its  provisions  sliould  be 
read  together.  When  this  is  done  we  can- 
not persuade  ourselves  that  such  a  case  as 


was  made  against  the  respondent  brings  him 
within  its  provisions. 

The   conviction   is   reversed,   and   a   new 
trial  ordered. 

Grant,  J.,  did  not  sit.    'The  other  Jus- 
tices concurred. 


GEORGIA  SUPREME  COURT. 


Pomp  WALKER,  Plff.  in  Err"., 

V, 

STATE  of  Georgia. 

(116  Ga.  537.) 

*1.  In  niakins  a  Btateiiient  the  accnsed 
Ih  not  ander  examination  as  a  ^rlt- 
nemi,  and  his  counsel  has  no  right  to  ask 
him  questions.  If,  In  continuing  his  state- 
ment, the  prisoner  refers  to  the  subject-mat- 
ter of  a  suggestion  or  question  which  his 
counsel  has  made,  and  prior  to  such  reference 
the  accused  has  been  notified  by  the  judge 
that  if  he  answered  the  suggestion  or  ques- 
tion he  would  subject  himself  to  cross-exam- 
ination, he  is  not  even  then  lawfully  subject 
to  such  examination.   The  right  to  make  such 

*IIeadnotes  by  Little,  J. 


a  statement  as  he  may  deem  appropriate  Is  by 
law  given  to  a  prisoner  on  trial,  and,  unless 
he  consents  thereto,  he  cannot  be  compelled 
to  answer  questions  on  cross-examination. 

2.  The  manner  of  condnctlnv  a  trial 
of  one  chargred  v^lth  a  criminal  of- 
feniie  is  largely  within  the  discretion  of  the 
judge  presiding,  and  when,  after  the  evidence 
of  both  sides  has  been  closed,  the  trial  judge 
suspends  the  progress  of  the  trial  for  a  lim- 
ited time,  for  the  purpose  of  procuring  the 
attendance  of  an  important  witness,  snch  dis- 
cretion is  not  abused. 

3.  No  evldenee  appears  in  the  record 
which  authorized  a  charge  in  relation  to 
threats. 

4.  The  CTidence  -was  ■nfllclent  to  aa- 
thorise  the  judge  to  instruct  the  jury  as  to 
the  law  of  conspiracy. 

&•    "When    It    appeared    on    a    trial    for 


Note. — Homicide    reaulUng    from    injuries    by 
different  persons  acting  independently. 

I.  Scope,  426. 

II.  Rrnponsihility  wlicn  joint,  426. 
111.  Individual   responsihtlity. 

a.  The  general  rule,  427. 

b.  For  act  nearctrt  to  time  of  death,  427. 

c.  For  first  or  prior  act. 

1.  Generally,  428. 

2.  When   act   contributes    to    death, 

429. 
IV.  Proof,  430. 
V.  Summary,  431. 

I.  Scope. 

This  note  is  confined  to  cases  in  which  several 
injuries  are  infiicted.  and  death  results,  when 
the  persons  inflicting  the  Injuries  acted  inde- 
pendently in  every  sense  of  the  word,  including 
neither  conspirators,  principals,  and  acces$«ories, 
ncir  alders  and  abettors,  though  acting  without 
previous  c<»ncert.  The  only  cases  considered 
are  tliose  in  which  each  acted  entirely  in  his 
own  behalf,  and  upon  his  own  motive*^,  without 
regard  to  the  acts  or  motives  of  the  otuer. 

II.  Responsibility  tchen  joint. 

If  two  or  more  persons  conceive  the  intention 
at  the  same  time  of  striking  another,  without 
previous  concert,  and  defendant  strikes  him 
without  knowing  the  intention  of  the  others. 
and  death  results,  each  is  responsible  for  his 
own  acts,  but  not  for  those  of  the  others.  Wil- 
son V.  State  (Tex.  Crim.  App.  >  24  S.  W.  409. 

Two  persons,  both  of  whom  inflicted  a  wound 
upon  nnotber  at  different  times,  cannot  both  be 
t'liilty  of  murdering  him.  if  they  had  no  connec- 
tlou  with  each  other,  and  both  wounds  were  not 
tiT  L.  R.  A. 


actually  operating  to  produce  death  when  it 
occurred.  People  v.  Lewis,  124  Cal.  651,  46 
L.  R.  A.  783,  57  Pac.  470. 

And  one  who  struck  another  npon  the  head 
with  a  rock  at  the  same  time  that  a  third  person 
stabbed  the  person  struck,  after  which  death  oc- 
curred, cannot  be  held  responsible  therefor, 
where  he  shows  that  the  wound  Inflicted  by  him 
did  not  materially  contribute  to  the  death.  Wil- 
son V.  State  (Tex.  Crim.  App.)  24  S.  W.  40&. 

Death  must  have  ensued  as  the  result  of  the 
act  of  the  person  sought  to  be  charged.  Walk- 
er v.  Statk. 

But,  although  a  man  cannot  be  killed  twice, 
two  persons,  acting  independently,  may  contrib- 
ute to  his  death,  so  that  each  will  be  guilty  of  a 
homicide.  People  v.  Lewis,  124  Cal.  551,  45  L. 
R.  A.  783,  57  Pac.  470. 

And  a  person  may  be  criminally  responsible 
for  homicide  when  death  resulted  from  the  joint 
negligence  of  himself  and  another.  Queen  v. 
Ledger,  2  Fost.  &  F.  857,  dictum. 

It  is  no  defense  in  a  case  of  manslaughter 
that  the  death  of  the  deceased  was  caused  by 
the  negligence  of  others  as  well  as  that  of  the 
accused.  If  caused  partly  by  the  negligence  of 
the  accused,  and  partly  by  the  negligence  of  oth- 
ers, both  the  accused  and  the  others  are  guilty 
of  manslaughter.  Queen  v.  Ledger,  2  Fost.  & 
F.  857 ;  Reg.  v.  Haines,  2  Car.  &  K.  868. 

So  in  Fisher  v.  State,  10  Lea.  151,  it  was  held 
that  an  instruction,  in  a  prosecution  against  two 
persons  for  homicide,  that,  if  the  death  of  the 
deceased  was  caused  by  the  joint  effect  of  the 
blows  inflicted  by  each  of  them,  both  would  be 
guilty  regardless  of  whether  they  were  acting  in 
concert,  or  in  pursuance  of  a  previous  conspir- 
acy, is  not  error  as  against  the  one  who  struck 
the  last  blow. 

And  in  Jordan  v.  State,  82  Ala.  1,  2  So.  460, 
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nmrder  tHkat  the  deceased  vras  sluot 
and  n^'oanded  by  the  defendant^  using 
a  shotgun,  and  another  person,  using  a  pistol ; 
that  one  of  the  wounds  Inflicted  by  the  pistol 
was  certainly  mortal,  and  probably  one  or 
more  of  the  wounds  Inflicted  by  the  shotgun 
were  so, — a  charge  to  the  elTect  that,  if  the 
Jury  should  believe  that  no  conspiracy  existed 
between  the  parties  doing  the  shooting,  yet, 
if  they  should  believe  that  the  defendant  in- 
flicted on  the  deceased  a  wound  that  would 
have  produced  death,  they  were  authorized  to 
convict  the  defendant,  provided  the  other  ele- 
ments of  murder  existed  when  he  shot,  was 
error.  To  sustain  a  qonvictlon  of  murder  in 
such  a  case,  the  evidence  must  be  such  as  to 
authorize  the  Jury  to  find  that  death  ensued 
as  the  result  of  the  act  of  the  defendant  on 
trial. 

(November  12,  1902.) 


ERROR  to  the  Superior  Court  for  Sumter 
CJoimty  to  review  a. judgment  convicting 
defendant  of  murder.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Blalook  ft  Cobb  for  plaintiff  in 
error. 

Messrs.  J.  A.  Aiuiley,  Jr^  F.  A.  Hooper, 
and  Boykin  Wright,  Attorney  General, 
for  the  State. 

Idttle,  J.,  delivered  the  opinion  of  the 
court: 

Walker  and  Jones  were  jointly  indicted 
for  the  murder  of  Holton.  Walker  was 
separately  placed  on  trial,  and  convicted. 
He  submitted  a  motion  for  a  new  trial,  which 
being  overruled,  he  excepted.     We   reverse 


It  was  held  that,  where  one  of  two  persons  stabs 
a  third  person  as  the  third  is  advancing  to  at- 
tack the  other,  and  Immediately  after  the  other 
shoots  and  kills  the  third  person,  each  is  equally 
guilty  of  the  homicide,  without  reference  to 
whether  or  not  a  common  purpose  was  previous- 
ly formed.  But  the  ruling  seems  to  have  been 
made  upon  the  ground  that  they  were  aiding  and^ 
abetting  each  other. 

III.  Individual  responsibility. 

a.  The  general  rule. 

The  general  rule  Is  that,  where  two  different 
persons  Inflicted  wounds  upon  another  at  differ- 
ent times,  and  death  afterwards  resulted,  if  the 
second  wound  aggravated  the  first,  and  the  first 
wound,  thus  aggravated,  produced  death,  the 
one  who  inflicted  it  is  the  murderer ;  but,  if  the 
last  wound  produced  death,  and  the  first,  though 
It  supplied  the  occasion  for  the  second,  did  not 
contribute  to  the  death,  the  person  who  Inflicted 
the  second  is  guilty.  People  v.  T^wls,  124  Cal. 
551.  45  L   U.  A.  783,  57  Pac.  470. 

b.  For  act  ncarcHt  to  time  of  death. 

Though  an  assault  or  an  injury  inflicted,  fol- 
lowed by  death,  was  subsequent  and  nearer  in 
point  of  time  to  death  than  other  injuries  re- 
ceived from  other  sources,  the  assailant  or  per- 
son inflicting  such  injury  is  not  guilty  of  homi- 
cide, unless  such  assault  or  Injury  actually  con- 
tributed to  death. 

Thus,  one  who  fires  a  shot  necessarily  fatal, 
in  self-defense,  is  not  guilty  of  homicide  because 
he  afterwards  fires  another  shot,  which  also 
would  be  fatal,  after  the  other  party  has  aban- 
doned the  conflict,  where  the  last  shot  does  not 
contribute  to  or  hasten  death,  though  he  might 
be  found  guilty  of  an  assault.  Rogers  v.  State, 
60  Ark.  76,  31  L.  R.  A.  465.  46  Am.  St.  Rep. 
154,  29  S.  VV.  894. 

And  If  a  woman  was  given  poison  in  one  state 
for  the  purpose  either  of  killing  her  or  producing 
an  abortion,  and  was  then  taken  Into  another 
state,  where  another  person  cut  off  her  head  for 
the  purpose  of  destroying  the  chances  of  identifi- 
cation, a  verdict  of  conviction  against  the  person 
cutting  off  the  head  Is  not  authorized  in  a  prose- 
cution for  the  homicide,  unless  she  was  at  that 
time  in  fact  alive.  Jackson  v.  Com.  100  Ky. 
239,  66  Am.  St.  Rep.  336,  38  S.  W.  422.  1091. 

One  who  kills  a  person  is  not  relieved  from 
€7  L,  R.  A. 


the  guilt  of  the  murder,  however,  by  the  fact 
that  the  person  killed  had  previously  been  mor- 
tally wounded  by  another.  People  v.  Ah  Fat. 
48  Cal.  61 ;  Tldwell  v.  State,  70  Ala.  35 ;  State 
V.  Matthews,  38  La.  Ann.  795 ;  State  v.  Scates, 
50  N.  C.  (5  Jones,  li.)  420. 

Though  a  person  is  already  mortally  wounded 
by  the  act  of  one.  If  another  Inflicts  an  injury 
upon  him  which  hastens  the  termination  of  his 
life,  It  Is  a  sufliclent  killing  by  the  latter  to  war- 
rant a  conviction  for  homicide.  State  v.  Mat- 
thews, 38  La.  Ann.  795 ;  Fisher  v.  State,  10  Lea. 
151. 

And  this  Is  the  rule-  though  he  would  not  have 
died  from  the  subsequent  injury  had  not  the 
previous  one  operated  with  It.  State  v. 
Matthews,  38  La.  Ann.  795. 

And  this  is  so  though  the  fact  that  death 
was  accelerated  grew  out  of  the  condition  the 
deceased  was  in  when  he  received  the  second 
injury.     Fisher  v.  State,  10  Lea,  151. 

And  the  rule  that  where  a  person  is  mortally 
wounded  by  one.  and  afterwards  another  Injures 
him,  which  latter  injury  hastens  the  termination 
of  his  life,  it  is  homicide  on  the  part  of  the 
latter.  Is  not  limited  to  cases  of  conspiracy  and 
concurrent  Injuries  Inflicted  by  several  persons, 
but  applies  to  othor  contributing  causes  of  death 
of  whatever  natftre.  State  v.  Matthews,  38  La. 
Ann.  795. 

Thus,  where  one  person  knocks  another  down, 
and  a  third  person  kicks  the  latter,  from  which 
kick  death  results,  the  one  who  does  the  kick- 
ing Is  responsible  for  the  homicide.  People  v. 
Rider,  100  Mich.  515,  59  N.  W.  237. 

And  where  one  person  stabs  another,  and  a 
third  person  strikes  him  upon  the  head  with  a 
rock,  the  latter  Is  responsible  for  his  death  if 
the  blow  with  the  rock  contributes  materially 
thereto.  Wilson  v.  State  (Tex.  Crlm.  App.)  24 
S.  W.  409. 

And  where  one  person  shot  another,  and  a  sec* 
ond  person  afterwards  struck  the  Injured  per- 
son blows  with  a  gun,  though  the  second  may 
not  have  participated  In  the  shooting,  and 
though  the  wound  inflicted  by  the  shooting 
would  not  cause  death,  yet.  if  the  death  was 
hastened  by  the  blows  with  the  gun,  the  persou 
giving  them  is  guilty  of  murder,  or  other  crim- 
inal homicide  according  to  the  circumstances  of 
the  case,  since  his  act  accelerated  the  termina- 
tion of  life,  and  In  such  case  It  Is  not  permitted 
to  the  offender  to  apportion  his  wrong.  Tidwe' 
v.  State,  70  Ala.  38. 
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the  judgment  of  the  court  below  overruling 
the  motion  for  a  new  trial  on  the  ground 
that  the  evidence,  as  it  appears  in  the  rec- 
ord, does  no.t  show  beyond  a  reasonable 
doubt  that  the  accused  was  guilty  of  the 
offense  as  charged,  and  because  of  certain 
rulings  made  by  the  trial  judge,  which  will 
be  hereafter  considered.  It  is  not,  we  think, 
necessary  to  set  out  the  evidence  upon  which 
the  state  relies  to  support  the  conviction. 
It  may  not  be  amiss,  however,  to  remark 
that  the  brief  sets  out  the  evidence  in  such 
a  confused  and  disconnected  manner  as  to 
make  it  a  work  of  great  difficulty  to  deter- 
mine what  has  or  has  not  been  proved.  If 
any  attempt  was  made  to  put  the  evidence 
in  narrative  form,  we  must  say  that  it  was 
not  very  successful.     It  will  be  sufficient. 


however,  in  reference  to  the  evidence,  to  say 
that  enough  may  be  gathered  from  the  brief 
to  show  that  the  jury  were  authorized  to 
find  that  the  plaintiff  in  error  shot  the  de- 
ceased, without  excuse,  with  a  gun.  It  does 
not  at  all  show  that  he  shot  him  with  a 
pistol,  nor  does  it  satisfactorily  appear  that 
the  deceased  died  from  the  effects  of  the 
wounds  inflicted  by  the  accused. 

1.  The  first  and  second  grounds  of  the 
amended  motion  will  be  considered  together. 
It  appears  that  during  the  trial,  and  while 
the  accused  was  making  his  statement  to 
the  jury,  his  counsel,  addressing  the  court, 
said  that  he  would  like  to  direct  the  mind 
of  the  accused  to^  a  particular  fact,  and 
let  him  explain  it.  In  response  to  this  re- 
quest, the  court  informed  counsel  that  the 


So,  If  iK>lson  was  given  to  a  woman  Id  one 
state  for  the  purpose  either  of  Icilllng  her  or  of 
producing  an  abortion,  and  she  was  taken  into 
another  state,  and  her  head  was  there  cut  off  by 
another  person,  the  latter  is  criminally  respon- 
sible if  she  was  then  alive,  whether  he  intended 
to  kill  her,  or  merely  did  it  for  the  purpose  of 
destroying  the  chances  of  identification,  suppos- 
ing her  to  he  already  dead.  Jackson  v.  Com. 
100  Ky.  239,  66  Am.  St.  Rep.  836,  38  S.  W. 
422,   1091. 

And  in  such  case  if  the  drugs  were  given  to 
the  woman  merely  for  the  purpose  of  producing 
abortion,  and  her  head  was  cut  off  under  the  sup- 
position that  she  was  dead,  for  the  purpose  of 
destroying  the  chances  of  identification,  the  per- 
son cutting  it  off  Is  guilty  of  murder  if  she  was 
alive  at  the  time  of  the  cutting,  where  the 
drugs  given  her  were  dangerous  to  her  life ;  and 
he  is  guilty  of  voluntary  manslaughter  if  the 
drugs  administered  were  not  dangerous.     Ibid. 

So,  in  Yorke  v.  Com.  17  Ky.  L.  Rep.  1243,  34 
S.  W.  228,  one  who  stabbed  another,  who  had 
previously  been  knocked  down  with  an  oar  by 
another  person,  after  which  the  person  stabbed 
died,  was  convicted  of  manslaughter ;  but  the 
question  in  the  case  is  not  as  to  which  injury 
caused  death,  or  as  to  which  person  was  the 
murderer,  but  whether  the  accused  acted  in  self- 
defense. 

In  Stockdale's  Case,  2  Lew  In,  C.  C.  220,  how- 
ever, which  was  a  prosecution  for  homicide,  it 
appeared  that  the  deceased,  a  child,  was  found 
in  a  field,  alive,  with  a  contusion  on  its  head, 
and  that  it  died  a  few  hours  after;  and  the 
court  was  of  the  opinion,  that,  if  death  was  ac- 
celerated only  by  the  exposure,  charging  it  as 
the  cause  of  death  was  not  supported;  but  the 
case  seems  to  have  been  disposed  of  on  the 
question  of  the  sufiiclency  of  the  evidence  to 
warrant  a  conviction. 

c.  For  firat  or  prior  act. 

1.  Generally. 

If  a  wound  is  feloniously  Inflicted  with  a 
deadly  weapon  in  such  a  manner  as  to  put  life 
in  jeopardy,  and  death  ensues  as  a  consequence 
of  that  act,  the  fact  that  another  injury  was 
afterwards  inflicted  by  another  person  does  not 
palllnle  or  excuse  the  flrst  felonious  act.  Com. 
V.  Costley,  118  Mass.  1 ;  State  v.  Hambrlght,  111 
N.  C.  707,  16  S.  B.  411. 
67  L.  R.  A. 


But  a  man  cannot  be  convicted  of  murder 
where  his  act  does  not  cause  the  death ;  and, 
though  he  Inflicts  a  mortal  wound.  If  the  act  of 
another  intervenes,  and  death  follows  from  that 
act,  the  person  inflicting  the  first  injury  is  not. 
In  law,  a  murderer.  State  v.  Wood,  53  Vt.  560 ; 
Tidwell  V.  State,  70  Ala.  33 ;  State  v.  Scates,  50 
N.  C.  (5  Jones,  L.)  420 ;  Walker  v.  State. 

And  to  constitute  manslaughter  the  accused 
must  have  killed  someone ;  and  if,  though  the 
person  killed  was  mortally  wounded  by  the  ac- 
cused, he  actually  died  from  a  wound  infiicted 
by  another,  or  by  himself,  the  accused  can  at 
most  only  be  guilty  of  a  felonious  attempt  to  kill. 
People  V.  Lewis,  124  Cal.  551,  45  L.  R.  A.  783. 
57  Pac.  470. 

Where  one  man  inflicted  a  mortal  wound,  and 
afterwards  a  second  killed  the  wounded  person 
by  an  Independent  act,  to  say  that  the  flrst 
killed  him  would  involve  the  absurdity  of  say- 
ing that  the  deceased  was  killed  twice.  State 
V.  Scates,  50  N.  C.  (5  Jones,  L.)  420. 

And  a  statute  providing  that  a  person  put  on 
trial  for  murder  may  be  acquitted  of  that  and 
found  guilty  of  manslaughter  does  not  apply  to 
a  case  in  which  one  person  inflicted  a  mortal 
wound,  and,  before  death  ensued,  another  killed 
the  same  person  by  an  independent  act,  without 
concert  with,  or  procurement  of,  the  first.  State 
V.  Wood,  53  Vt.  560. 

Thus,  a  person  giving  another  a  pistol  wound, 
though  sufflclent  to  cause  death,  cannot  be  held 
for  homicide  upon  the  death  of  the  person  shot, 
where,  while  alive,  another  Injury  was  inflicted, 
which,  independent  of  the  pistol  wound,  caused 
death,  so  that  death  resulted  from  that,  and  not 
from  the  pistol  wound.  Com.  v.  Costley,  118 
Mass.  1. 

And  one  who  cut  another  with  a  knife,  after 
which  the  latter  was  killed  by  a  third  person. 
Is  not  guilty  of  murder,  where  there  was  no 
preconcert  and  no  malicious  Intent  on  his  part, 
and  the  cutting  with  the  knife  did  not  produce 
death,  or  materially  contribute  thereto.  .Jordan 
V.  State,  79  Ala.  9. 

So,  the  fact  that  one  person  knocked  another 
down  while  the  latter  was  retreating  from  an  as- 
sault by  a  third  person,  there  being  no  agree- 
ment or  preconcert  between  them,  does  not  ren- 
der the  former  guilty  of  homicide,  where  the 
knocking  down  did  not  produce  death,  but  the 
person  struck  was  afterwards  killed  by  another. 
Frank  v.  State,  27  Ala.  37. 

And  where  a  man  struck  his  wife  upon  tbm 
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latter  could  ask  questions  of  the  accused 
under  the  rule,  if  he  desired.  Counsel  then 
replied  that  he  did  not  desire  to  do  so,  but 
wished  to  direct  the  attention  of  the  ac- 
-cused  to  a  certain  matter,  and  let  him  ex- 
plain that.  The  trial  judge  then  directed 
the  prisoner  not  to  answer  that  question 
(suggested  by  counsel),  and  stated  that  if 
he  did  he  would  subject  himself  to  cross- 
examination.  Counsel  then,  addressing  the 
prisoner,  remarked,  if  there  was  anything 
else  that  he  desired  to  state,  to  do  so;  if 
not,  to  come  down.  The  prisoner  then  re- 
ferred to  the  subject  previously  suggested 
by  counsel  to  the  court,  and  explained  the 
matter  to  which  his  attention  had  been  thus 
directed.  The  solicitor  general  then  insist- 
ed that  reference  to  that  subject  subjected 


the  prisoner  to  cross-examination,  and  the 
court  so  ruled.  His  counsel  objected  to  a 
cross-examination,  which  objection  was  over- 
ruled, because  the  prisoner  had  answered  the 
question  suggested  by  his  counsel.  The 
court  then  permitted  the  prisoner  to  be 
cross-examined  by  the  solicitor  general.  The 
bill  of  exceptions  assigns  as  error  the  re- 
fusal of  the  court  to  allow  defendant's  coun- 
sel to  direct  the  mind  of  the  prisoner  to  the 
subject  about  which  he  had  neglected  to 
make  a  statement,  and  also  to  the  ruling 
of  the  court  which  allowed  the  prisoner  to 
be  cross-examined.  It  was  said  by  Judge 
Bleckley,  in  delivering  the  opinion  in  Brown 
V.  State,  58  Ga.  212:  "In  making  his  own 
statement  to  the  court  and  jury,  the  prison- 
er is  not  under  examination,  and  his  coun- 


head  with  a  club,  and  fractured  her  skull,  and 
she  afterwards  took  arsenic  and  died,  if  her 
death  resulted  from  arsenical  poisoning,  and 
not  from  the  effects  of  the  blow  inflicted  by  her 
husband,  he  is  not  guilty  of  her  murder.  Lewis 
V.  Com.  19  Ky.  L.  Rep.  1139,  42  S.  W.  1127. 

And  where  several  wounds  were  inflicted  upon 
a  person  by  different  persons,  and  those  which 
were  alone  mortal  were  inflicted  In  necessary  and 
proper  self- defense,  the  person  Inflicting  them 
should  not  be  convicted  of  murder.  Miller  v. 
State,  37  Ind.  432. 

So,  to  render  a  person  guilty  of  manslaughter 
where  a  death  was  the  result  of  the  Joint  negli- 
gence of  himself  and  another,  the  death  must 
have  been  the  direct  result,  wholly  or  In  part, 
of  his  negligence,  and  his  neglect  must  have 
been  wholly  or  in  part  the  proximate  and  ef- 
ficient cause  of  the  death ;  and  it  is  not  so  when 
the  negligence  of  some  other  person  intervened 
between  his  act,  or  omission,  and  the  fatal  re- 
sult.    Queen  v.  Ledger,  2  Fost.  &  F.  857. 

Thus,  a  person  having  charge  of  a  steam  en- 
gine, who,  negligently,  and  in  violation  of  duty, 
stopped  it  and  went  away,  after  which  another 
person  came  and  wrongfully  set  it  in  motion, 
whereby  a  person  was  killed,  is  not  guilty  of 
manslaughter,  since  It  was  not  he  whose  negli- 
gent act  was  the  one  directly  causing  the  death. 
Hilton's  Case,  2  I^win,  C.  C.  214. 

So,  a  station  master,  who  negligently  and  in 
violation  of  rules,  sent  one  train  after  another 
Into  a  tunnel  at  a  shorter  interval  of  time  than 
that  prescribed,  whose  act  led  to  a  confusion  of 
signals  upon  the  part  of  a  person  at  work  at  the 
tunnel,  from  which  a  collision  resulted  and  per- 
sons were  killed,  cannot  be  held  guilty  of  man- 
slaughter, since  the  confusion  of  signals,  and 
not  his  act,  was  the  direct  cause  of  the  col- 
lision.    Queen  v.  Ledger,  2  Fost.  &  F.  857. 

2.  When  act  coniributea  to  death. 

Where  two  wounds  were  inflicted  by  different 
persons  at  different  times,  and  death  afterward 
resulted,  the  test  as  to  the  guilt  of  the  person 
Inflicting  the  first  wound  is  whether,  when  death 
occurred,  the  first  wound  contributed  to  the 
event:  If  it  did,  although  other  Independent 
causes  also  contributed,  the  causal  relation  be- 
tween the  unlawful  acts  of  the  accused  and  the 
death  Is  made  out.  If  the  life  current  went 
out  from  both  wounds,  so  that  at  the  very  in- 
stant of  death  the  first  wound  was  contributing 
(17  L.  R.  A. 


to  the  event,  the  one  who  inflicted  It  Is  criminal- 
ly responsible.  People  v.  Lewis,  124  Cal.  551, 
45  L.  R.  A.  783,  57  Pac.  470;  State  v.  Ham- 
bright.  Hi  N.  C.  707,  16  S.  E.  411. 

And  where  a  pistol  wound  was  given  by  one 
person  to  another,  and  afterwards  another  in< 
Jury  was  Inflicted  by  another  person,  and  death 
occurred.  If  the  effect  of  the  subsequent  Injury 
was  merely  to  prevent  any  recovery  that  might 
otherwise  have  taken  place,  or  to  aggravate  or 
hasten  the  effect  of  the  pistol  wound,  that 
wound  might  still  be  considered  the  cause  of 
death,  and  Indictable  and  punishable  as  such. 
Com.  V.  Costley,  118  Mass.  1. 

So,  where  a  person  shoots  another,  causing  a 
painful  wound,  and  the  person  shot  stabs  him- 
self with  a  knife  and  afterwards  dies,  if  he  dies 
from  the  effect  of  the  knife  wound  alone,  the 
person  who  shoots  him  Is  responsible  If  it  is 
made  to  appear  that  the  knife  wound  Is  caused 
by  the  wound  Inflicted  by  the  shot  in  the  natu- 
ral course  of  events.  People  v.  Lewis,  124  Cal. 
551,  45  L.  R.  A.  783,  57  Pac.  470. 

But  where  one  person  inflicts  a  wound  upon 
another,  which  does  not  cause  death,  the  per- 
son Inflicting  the  wound  Is  not  guilty  of  homi- 
cide, though  the  wound  is  mortal,  where  the 
wounded  condition  merely  affords  an  opportu- 
nity for  another  unconnected  person  to  kill  the 
person  wounded.     IMd. 

And  the  mere  fact  that  one  person  assaulted 
another  and  felled  him  to  the  floor,  putting  his 
body  In  such  a  position  that  he  was  helpless  to 
protect  himself  from  a  third  person,  who  then 
assaulted  him,  and  rendered  It  a  possibility  for 
his  assailant  to  kick  him,  does  not  render  the 
flrst  assailant  responsible  for  the  homicide, 
where  death  resulted  from  the  kick.  People  v. 
Elder,  100  Mich.  515,  59  N.  W.  237. 

And  one  who  struck  another  upon  the  head 
with  a  rock  at  the  same  time  that  a  third  per- 
son stabbed  the  person  struck  Is  entitled,  where 
death  results,  on  a  prosecution  for  the  homicide, 
to  prove  the  extent  of  the  Injury  caused  by  the 
rock  as  bearing  upon  the  question  whether  or 
not  It  contributed  materially  to  the  death. 
Wilson  V.  SUte  (Tex.  Crim.  App.)  24  S.  W.  409. 

So,  In  Kelley  v.  State,  53  Ind.  311,  It  was 
held  that  it  Is  not  Indispensable  to  a  conviction 
for  homicide  that  the  wounds  Inflicted  were 
necessarily  fatal  and  were  the  direct  cause  of 
death,  but  that.  If  they  caused  the  death  indi- 
rectly through  a  chain  of  natural  effects  and 
causes  unchanged  by  human  action,  it  Is  suffl- 
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sel  has  no  right  to  ask  him  questions. 
Doubtless  the  court  might,  at  the  prisoner's 
request,  permit  questions  to  be  put  to  him, 
as  matter  of  discretion."  See  also,  to  the 
same  effect,  Echols  v.  States  109  Ga.  508, 
34  S.  E.  1038.  The  ruling  in  the  Brotoii 
Case,  58  Ga.  212,  was  made  because  of  the 
fact  that  while  Brown  was  making  his 
statement  his  counsel  proposed  to  examine 
him;  and  the  judge  not  only  refused  to  al- 
low this  to  be  done,  but  also  declined  to  hear 
from  counsel  as  to  the  question  which  it 
was  desired  to  ask  the  prisoner ;  and  we  en- 
tirely agree  in  the  view  expressed  by  Judge 
Bleckley,  that  counsel  had  no  right  to  ask 
the  accused  questions  in  relation  either  to 
matters  stated  or  to  any  not  stated.  The 
privilege  which  the  law  gives  a  prisoner 
to  make  a  statement  is  a  much-abused  one. 
This  right  was  granted  in  the  interest  of 
truth  and  justice,  but  it  extends  no  fur- 
ther than  to  permit  the  prisoner  himself  to 
make  to  the  court  and  jury  just  such  a 
statement  as  he  deems  proper  in  his  de- 
fense. The  statement  which  the  law  rec- 
ognizes is  not  evidence,  and  should  consist 
only  of  just  such  things  in  relation  to  his 
case  as  the  prisoner  himself  wishes  to  say. 
The  statement  to  be  made,   and  as  made. 


must  be  that  of  the  prisoner.  In  the  case- 
of  Rohmson  y.  State,  82  Ga.  535,  9  S.  E. 
528,  it  appeared  that  on  the  trial,  after  the 
conclusion  of  the  statement  made  by  the 
accused,  the  trial  judge  asked  of  the  pris- 
oner whether  he  meant  to  deny  the  testi- 
mony of  the  witnesses.  This  court  ruled 
that  such  interrogation  was  improper,  and, 
referring  to  the  matter  in  the  opinion  which 
he  delivered  in  that  case.  Chief  Justice 
Bleckley  said:  "It  certainly  was  irregular 
to  interrogate  Henry  Goldsmith,  after  he 
had  concluded  his  statement,  by  asking  him 
whether  he  meant  to  deny  the  testimony  of 
the  witnesses;  but  the  court  explains  that 
this  was  done  for  the  purpose  of  calling  at- 
tention to  an  omission  in  the  statement,  and 
with  a  purpose  altogether  friendly.  The  mo- 
tive was  a  kind  one.  Nevertheless  the  act 
was  not  well  advised,  and  we  cannot  ap- 
prove it."'  We  have,  then,  two  proposi- 
tions expressly  ruled  by  this  court:  First,, 
that  his  counsel  has  no  right  to  ask  ques- 
tions of  the  prisoner  while  he  is  making  his 
statement,  in  relation  to  the  same;  second, 
that  the  trial  judge  himself  cannot  do  so. 
Willie  counsel,  as  thus  shown,  has  no  right 
to  ask  the  accused  questions,  nor  to  make 
suggestions  to  him,  in  relation  to  the  mat- 


clent :  but  the  question  was  as  to  the  sufBciency 
of  the  evidence  to  prove  that  death  resulted 
from  wounds  inflicted  by  the  accused,  and  not 
from  intemperance. 

And  in  Wooten  v.  State,  99  Tenn.  189,  41 
S.  \V.  813,  it  was  held  that  the  accused,  who 
knoclsed  a  man  down  so  that  his  head  struclc  the 
pavement,  the  man  afterwards  dying  from  a 
clot  of  blood  on  the  brain,  would  be  guilty  of 
some  of  the  degrees  of  felonious  homicide, 
though  the  deceased  might  have  died  from 
other  causes,  or  would  not  have  died  from  this 
one  had  no  other  cause  operated  with  it,  either 
mediately  or  immediately,  or  hastened  his  death  : 
the  theory  of  the  defense  being  that,  after  the 
blow,  deceased,  while  drunlc,  was  thrown  from 
the  patrol  wagon  so  reclclessly  that  his  head 
.struck  the  wheel  and  the  station-house  floor, 
producing  the  clot  of  blood. 

IV.  Proof. 

One  who  wounds  or  injures  a  person,  who  sub- 
sequently dies,  has  the  burden  of  proving,  on  a 
prosecution  for  the  killing,  a  claim  that  death 
resulted  from  other  injuries,  and  not  from  those 
inflicted  by  him. 

Thus,  where  a  wound  which  might  have  been 
fatal  was  inflicted  by  one  person  upon  another 
with  a  murderous  intent,  and  It  Is  claimed  that 
the  surgeon  attending  him  was  guilty  of  mal- 
practice and  culpable  negligence,  the  burden  of 
proof  rests  with  the  person  who  Inflicted  the 
wound  to  show,  in  order  to  relieve  himself  from 
responsibility  for  the  killing,  that  death  resulted 
from  such  malpractice  or  culpable  neglect. 
State  V.  Briscoe,  30  La.  Ann.  433. 

So,  in  Edwards  v.  State.  39  Fla.  753,  23  So. 

537.  it  was  held  that  when  a  wound  from  which 

death  might  ensue  was  inflicted  with  murderous 

intent,  and  was  followed  by  death,  the  burden 

«7  L.  R.  A. 


of  proof  Is  upon  the  party  inflicting  it  to  make 
it  appear  to  the  satisfaction  of  the  Jury  that 
death  did  not  result  from  such  wound,  but  from 
some  other  cause ;  but  the  question  was  not  as 
to  wounds  Inflicted  by  different  persons,  but  as 
to  the  sufficiency  of  proof  of  cause  of  death. 

But  the  usual  rule  of  acquittal  in  case  of  rea- 
sonable doubt  of  guilt  applies. 

ThuM,  where  several  wounds  were  inflicted* 
upon  n  person  by  different  persons,  and  it  is  nn- 
certaln  which  was  the  mortal  wound,  or  whether 
all  were  mortal,  a  person  who  inflicted  one  of 
them  should  not  be  convicted  of  murder  for  In- 
flicting it.     Miller  V.  State,  37  Ind.  432. 

And  where  two  persons  strike  another,  there 
being  nothing  to  Indicate  a  conspiracy  between 
them,  and  death  results,  if  the  Jury  have  a  rea- 
sonable doubt  as  to  which  struck  the  blow  cau8> 
ing  death,  it  should  acquit  them  both.  State  v. 
Goode,  139  N.  C.  982,  43  S.  E.  502 ;  State  v.  Fin- 
ley,  118  N.  C.  1161,  24  S.  E.  495. 

So,  where  a  man  struck  his  wife  with  a  club, 
fracturing  her  skull,  and  she  afterwards  took 
arsenic  and  died,  if  the  Jury,  in  a  prosecution 
for  the  homicide,  have  a  reasonable  doubt,  grow-)/ 
ing  out  of  the  evidence,  as  to  whether  she  camfr 
to  her  death  by  the  blow  or  from  arsenical  poi- 
soning, they  should  acquit  him.  .Lewis  v.  Com. 
19  Ky.  L.  Rep.  1130,  42  S.  W.  1127. 

In  Smith  v.  State.  50  Ark.  545.  8  S.  W.  941, 
however.  It  was  held  that,  where  a  person 
charged  with  murder  Is  shown  to  have  Inflicted' 
a  malicious  wound,  and  the  proof  tends  to  show 
that  death  ensued  from  it,  and  he  seeks  to  evade 
the  consequences  by  showing  that  his  act  was 
not  the  cause  of  death,  the  evidence  shonld  be 
very  plain  to  warrant  the  Jury  In  agreeing  with 
him,  but.  If  there  Is  any  evidence  to  sustain 
his  theory,  it  must  be  submitted  to  the  Jury  un- 
der proper  Instructions ;  but  the  claim  was  not 
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ter  of  his  statement,  this  court,  in  the  later 
case  {Eohol8  v.  State,  109  Ga.  508,  34  S.  £. 
1038 ) ,  ruled  that  it  was  in  the  discretion  of 
the  judge  to  allow  either  to  he  done.  In  the 
present  case  the  judge,  in  the  exercise  of 
his  discretion,  refused  to  allow  the  desired 
suggestion  to  be  made.  In  doing  so  he  did 
not  abuse  his  discretion.  In  overruling  the 
motion  for  a  new  trial,  his  honor  who  pre- 
sided in  the  court  below  placed  his  riding 
by  which  he  allowed  cross-examination  on 
the  idea  that  the  prisoner  had  been  instruct- 
ed by  the  court  that,  if  he  answered  the 
question  or  suggestion  made  by  counsel,  it 
would  subject  him  to  cross-examination,  and 
that,  as  the  prisoner  did  answer  the  ques- 
tion or  suggestion,  he  was  thus  lawfully  sub- 
jected to  a  cross-examination.  We  cannot 
agree  in  this  view.  We  know  of  no  rule  of 
law  or  practice  which  sanctions  it.  The 
statute  expressly  declares  that  the  prisoner 
shall  not  be  compelled  to  answer  questions 
on  cross-examination,  should  he  think  prop- 
er to  decline  to  answer  them.  Furthermore, 
so  long  as  the  prisoner  confines  his  state- 
ment to  matters  connected  with  his  defense, 
he  has  the  right  to  refer  to  any  particular 
phase  of  it,  and  this  he  may  do  without  let 
or  hindrance.  While  counsel  has  no  right 
to  make  suggestions  to  him,  or  to  put  any 


question  to  him,  if  he  do  so,  even  while  out 
of  order,  the  prisoner  may  lawfully  incor- 
porate in  his  statement  any  matter  which 
involves  the  subject  of  the  suggestion  or 
question,  without  placing  himself  at  any 
disadvantage,  because  his  right  to  make  such 
a  statement  as  he  may  deem  proper  is  un- 
qualified. It  does  not  appear  in  this  case 
that  the  prisoner  consented  to  be  cross-ex- 
amined. His  coimsel  objected  to  it,  and 
when  the  court  ruled  that  by  answering  the 
suggestion  or  question  of  his  counsel  the 
prisoner  had  subjected  himself  to  cross-ex- 
amination, under  which  ruling  the  prisoner 
was  cross-examined,  he  committed  an  error 
which  required  the  grant  of  a  new  trial. 

2.  It  is  insisted  that  the  trial  judge  erred, 
after  both  the  state  and  the  defendant  had 
closed,  in  allowing  the  case  to  be  suspend- 
ed, on  the  application  of  the  solicitor  gen- 
eral, for  the  purpose  of  sending  for  a  wit- 
ness; the  defendant  at  the  time  objecting 
to  such  suspension.  To  this  ground  of  the 
motion  the  presiding  judge  attaches  an  ex- 
planatory note  to, the  effect  that  on  satis- 
factory proof  submitted  to  the  court  of  the 
existence  of  the  witness,  the  importance  of 
his  testimony,  and  that  the  solicitor  gen- 
oral  had  just  heard  of  the  same,  he  sus- 
pended the  trial  from  11:45  a.  m.  to  3:10 


that  the  person  was  killed  by  someone  else,  but 
that  he  died  from  pneumonia,  or  congestion  of 
the  lungs. 

t^o.  In  accordance  with  other  similar  matters, 
the  questions  whether  death  resulted  from  the 
act  of  the  accused,  and  whether  the  act  of  the 
accused  contributed  to  death,  or  shortened  life, 
are  ones  of  fact  for  the  jury  under  proper  In- 
st nict  ions. 

This  is  the  rule  of  Walker  v.  State. 

And  where  there  were  two  wounds  upon  the 
head  of  a  deceased  person,  one  apparently  in- 
flicted in  one  way,  and  the  other  in  another,  an 
Instruction  to  the  Jury,  in  a  prosecution  for  the 
killing  of  such  person,  that  either  of  the  wounds 
was  produced  in  a  particular  way,  is  erroneous 
as  an  instruction  by  the  court  upon  the  evi- 
dence. Weeks  v.  State,  70  Ga.  36,  8  S.  B.  328. 

And  where  the  evidence  in  a  prosecution  for 
homicide  establishes  with  certainty  a  Vound  on 
the  front  of  the  head  of  the  deceased,  inflicted 
by  striking  with  a  bottle,  and  there  was  also  a 
wound  upon  the  back  of  the  head,  claimed  by 
the  defense  to  have  resulted  from  another  cause, 
the  accused  is  not  entitled  to  an  Instruction  for 
acquittal  if  death  resulted  from  the  wound  on 
the  back  of  the  head,  and  did  not  result  from 
that  on  the  front  of  the  head,  since  it  is  not  the 
province  of  the  court  to  locate  the  position  of 
either  wound ;  it  Is  sufllclent  to  charge  that.  If 
death  did  not  result  from  the  wound  inflicted  by 
the  accused,  but  from  other  causes,  the  accused 
cannot  be  convicted.     Ihid. 

V.  Summary. 

Several  people,  acting  independently,  are  re- 
sponsible for  their  own  acts  only,  and,  where 
each  does  an  act  calculated  to  cause  the  death 
of  a  person,  neither  can  be  held  criminally  re- 
67  L.  R.  A. 


sponsible  for  the  resulting  death,  unless  his  act 
actually  contributes  to  the  event ;  nor  can  all 
be  held  Jointly  responsible,  unless  the  act  of 
each  contributes  thereto.  All  may  be  held, 
however,  where  at  the  very  point  of  death  the 
act  of  each  is  a  contributing  cause,  so  that  the 
death  is  the  Joint  result  of  each. 

The  rule  is  that  a  person  cannot  be  twice 
killed,  and  that,  therefore,  the  result  can  only 
be  charged  to  the  person  whose  act  actually 
causes  It.  This  rule  applies  to  the  act  nearest 
In  point  of  time  to  the  death  where  death  re- 
sulted therefrom,  though  the  person  injured  had 
been  previously  mortally  Injured,  and  though 
the  later  act  merely  served  to  accelerate  death, 
and  though  death  would  not  have  occurred  but 
for  the  previous  act  or  acts.  The  rule  is  differ- 
ent, however,  If  such  act  did  not  cause  or  con- 
tribute to  death ;  and  the  person  Inflicting  the 
first  or  prior  Injury  Is  not  guilty  of  murder,  but 
of  assault  with  intent  to  kill  only,  where  his 
act  did  not  result  In  the  complete  termination 
of  life,  however  little  may  have  been  left  to  be 
acted  upon  by  subsequent  acts  or  events. 

The  subsequent  Infliction  of  an  injury  by  an- 
other, however,  furnishes  no  excuse  to  the  prior 
wrongdoer  when  death  actually  ensued  as  a  con- 
sequence of  his  act.  If  it  did  he  is  responsible 
though  other  independent  causes  also  con- 
tributed ;  though  this  rule  does  not  apply  where 
his  acts  merely  aflTorded  an  opportunity  for  the 
subsequent  act. 

The  burden  rests  with  a  person  charged  with 
an  act  which  might  cause  death  to  show  that 
it  resulted  from  some  other  cause.  But  the 
usual  rules  as  to  reasonable  doubt  of  guilt  ap- 
ply, the  question  as  to  what  act  or  acts  caused 
or  contributed  to  death  being  one  of  fact  for 
the  Jury.  P.  H.  B. 
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p.  M.  in  order  to  secure  the  presence  of  the 
witness.  We  find  no  error  in  this.  The 
manner  of  conducting  a  trial  is  largely  in 
the  discretion  of  the  judge  presiding,  and 
that  discretion  was  not  abused  by  a  sus- 
pension of  the  trial  for  the  limited  time 
named  for  the  purpose  of  procuring  the  evi- 
dence of  an  important  witness.  On  the 
contrary,  such  a  suspension  seems  to  have 
been  in  the  furtherance  of  justice. 

3.  An  examination  of  the  evidence  fails 
to  disclose  that  any  witness  testified  as  to 
threats  made  on  the  part  of  the  accused 
against  the  deceased,  and  for  that  reason 
it  was  error  on  the  part  of  the  trial  judge 
to  charge  the  jury  in  relation  to  threats. 

4.  Complaint  is  made  that  the  court  erred 
in  charging  the  jurj'  in  relation  to  the  law 
of  conspiracy.  The  accused,  with  one  Jones, 
was  jointly  indicted,  and  the  charge  object- 
ed to  appears  to  be  a  full  and  accurate  pres- 
entation of  the  law  in  relation  to  the  liabil- 
ity of  one  of  two  conspirators  for  the  acts 
of  the  other.  There  can  be  no  objection  to 
the  matter  of  the  charge;  and,  on  a  review 
of  the  evidence,  we  find  there  was  evidence 
which  tended  to  some  extent,  at  least,  to 
show  that  the  accused  and  Jones  had  en- 
tered into  a  conspiracy  to  kill  deceased. 

5.  It  is  claimed  that  the  court  erred  in 
instructing  the  jury  as  follows:  "After  go- 
ing through  the  evidence,  if  you  should  have 
a  reasonable  doubt  on  your  mind  that  any 
conspiracy  existed  between  these  parties, 
Pomp  Walker  and  Eli  Jones,  to  take  the 
life  of  this  deceased,  Tom  Holton,  yet  if 
you  should  believe  from  the  evidence  that 
wounds  were  inflicted  upon  the  deceased  by 
Eli  Jones,  and  that  the  defendant  in  this 
case  inflicted  a  mortal  wound  on  Tom  Hol- 
ton,— a  wound  that  would  have  produced 
death, — then  you  would  be  authorized  to  re- 
turn a  verdict  finding  the  defendant  guilty 
of  murder,  provided  you  believe  that  all  the 
other  elements  of  murder  existed  about 
which  I  have  charged  you."  When  fairly 
construed,  we  think  this  portion  of  the 
charge  might  be  understood  to  have  this 
meaning:  That,  if  both  Jones  and  the  ac- 
cused inflicted  wounds  on  the  person  of  the 
deceased,  and  the  wounds  inflicted  by  the  ac- 
cused would  have  resulted  in  death,  then 
the  accused  could  be  lawfully  convicted,  al- 
though, as  a  matter  of  fact,  the  wound  in- 
flicted by  Jones  may  have  been  the  imme- 
diate cause  of  the  death.  So  construed,  this 
charge  was  error.  The  state  charged  that 
Walker  was  guilty  of  murder  in  killing  Hol- 
ton. It  was  therefore  incumbent  upon  the 
state,  before  a  conviction  for  any  grade  of 
homicide  could  have  been  had,  to  prove,  not 
only  that  the  decea^d  was  killed,  but  that 
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he  died  from  the  effects  of  a  wound  inflict- 
ed by  the  accused.  Mr.  Kerr,  in  his  treatise 
on  the  Law  of  Homicide  (§  31),  on  author- 
ity, lays  down  the  following  propositions: 
"Where  the  defendant  inflicts  a  fatal  blow^, 
he  cannot  escape  liability  for  his  wrong- 
ful act  from  the  fact  that  other  blows  were 
subsequently  inflicted  by  other  persons 
wliich  hastened  the  death.  But  if  one  in- 
flicts a  mortal  wound,  and,  before  death  en- 
sues, another  kills  the  same  person  by  an 
independent  act,  without  concert  or  pro- 
curement of  the  one  who  caused  his  first 
wound,  the  first  person  cannot  be  convicted 
of  murder."  etc.  Mr.  Wharton,  in  vol.  1 
of  his  Criminal  Law,  §  153,  says:  "When, 
after  a  wound,  a  new  and  independent  causa- 
tion intervenes,  producing  death,  this  re- 
lieves parties  to  whom  such  new  causation 
is  not  imputable."  And  again,  in  the  same 
volume  (§  309a):  "The  death  must  be 
traced  to  the  blow  charged  to  the  defend- 
ant." It  has  been  ruled  that  "if  a  person 
receives  a  wound  wilfully  inflicted  bv  an- 
other,  which  might  cause  death,  and  death 
actually  follows,  the  burden  is  on  him  who 
inflicted  it  to  show  that  it  did  not  cause 
the  death."  Hughes,  Crim.  Law  &  Proc.  § 
87.  The  converse  of  this  proposition  must 
be  true ;  that  is,  if  the  person  inflicting  such 
wound  in  fact  shov/s  that  it  did  not  cause 
the  death, — as,  for  instance,  by  showing  that 
death  actually  occurred  in  consequence  of  a 
wound  inflicted  by  another, — he  meets  this 
burden,  and  cannot  be  convicted.  It  is, 
however,  unnecessary  to  cite  authorities  to 
support  this  proposition.  Of  course,  in  the 
case  of  a  proved  conspiracy,  one  may  be 
found  guilty,  while  another  inflicted  the 
wound  which  caused  death.  But  in  an  in- 
dividual case,  one  cannot  be  lawfully  con- 
victed of  murder  when  it  is  shown  that  the 
deceased  really  died  from  another  and  a 
distinct  wound,  inflicted  by  a  different  per- 
son. We,  of  course,  are  not  to  be  under- 
stood ns  saying  that  the  evidence  in  this 
case  shows  that  the  deceased  did  not  die 
from  the  wound  inflicted  by  the  accused. 
That  is  a  question  for  legitimate  determina- 
tion by  a  jury.  We  are  intending  only  to 
meet  the  proposition  involved  in  the  instruc- 
tion to  the  jury  under  consideration.  That 
instruction  contains  the  proposition  that, 
if  the  accused  inflicted  on  the  person  of  the 
deceased  a  wound  tliat  would  have  produced 
death,  the  jury  would  be  authorized  to  re- 
turn a  verdict  of  guilty,  if  the  other  ele- 
ments of  murder  existed.  The  charge  was 
error.  The  jury  could  not  have  lawfully 
convicted  the  accused  of  murder,  if  he  was 
acting  independently  when  he  inflicted  the 
wound,  unless  they  could  find  from  the  evi- 


1902. 


Walker  v.  State. 


488 


denoe  that  the  wound  inflicted  was  the  cause 
of  death. 
Judgment  reversed. 


All  the  Justices  concur,  except  Lumpkin, 
P.  J.,  absent,  and  Candler,  J.,  not  presid- 
ing. 
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V. 

ERIE  RAILROAD  COMPANY,  Plff.  in  Err, 
(70  N.  J.  L.  808.) 

*1.  It  1»  la-vrfnl  for  a  carrier  to  limit, 
by  special  contract,  lila  common-lai'v 
liabllitTy  and  he  may  thereby  exempt  him- 
self from  liability  for  any  loss  resulting  other- 
wise than  by  the  negligence  or  misfeasance  of 
himself  or  his  servants. 

2.  "Wliere  tbe  oipvner  of  arooda  beld  In 
atoraye  directed  the  atoraare  company 
to  aend  tbem  to  bint  by  railroad, 
and  an  officer  of  the  storage  company  sent 
the  box  containing  the  goods  by  a  cartman 
to  the  railroad  station,  accompanied  by  a 
complete  shipping  order,  the  agent  of  the 
railroad  company  had  no  right  to  assume  that 
the  cartman  had  the  authority  to  alter  or 
modify  the  terms  of  the  shipping  order. 

3.  Tbe  preaentatlon  of  tbe  abipplngr  or- 
der, signed  by  the  storage  company,  was  no- 
tice to  the  railroad  company  that  the  author- 
ity of  the  cartman  was  In  no  sense  discre- 
tionary. It  consisted  only  in  delivering  the 
goods  and  paying  the  freight,  and  there  was 
no  authority  on  his  part  to  enter  into  a  con- 
tract to  exempt  the  railroad  company  from 
liability. 

4.  In  order  to  constitute  a  ratification, 
there  must  be  acceptance  of  the  results  of  the 
act  with  an  Intent  to  ratify,  and  with  full 
knowledge  of  all  the  material  circumstances. 

(November  14,  1904.) 

ERROR  to  the  Supreme  Court  at  Circuit 
in  Bergen  County  to  review  a  judgment 
in  favor  of  plaintiffs  in  an  action  brought  to 
reoover  the  value  of  property  lost  while  in 
defendant's  possession  for  transportation. 
Affirmed, 

Statement  by  Vroom,  J.: 

This  action  was  brought  by  the  plaintiffs 
to  recover  the  value  of  a  box  containing 
goods  owned  by  Mrs.  Russell,  which  had 
been  consigned  from  Buffalo,  New  York,  to 
Rutherford,  New  Jersey,  over  the  Erie  Rail- 
road, and  lost  in  transit.     In  June,  1002,  Mrs. 

•Hkadnotes  by  VkooMj  J. 


Russell   caused   the   box   in   question,    con- 
taining the  goods  belonging  to  her,  to  be 
stored  with   the   (Joldhagen   Storage    Com- 
pany in  Buffalo.    Mrs.  Russell  and  her  hus- 
band had  packed  the  articles   in  the  box. 
It  was  nailed  up,  and  marked  "Last  Box 
Packed."    On  the  19th  of  September,  1902, 
Mrs.  Russell  wrote  to  Mr.  0.  E.  Goldhagen, 
of  the  Groldhagen  Storage  Company,  saying: 
"Send  a  box  marked  'Last  Box  Packed'  to 
M.  C.  Russell,  Rutherford,  over  Erie  Rail- 
road.   I  would  like  them  sent  as  soon  as 
possible,    and    if   you    will    kindly    prepay 
charges  I  will  refund  check  for  same,  to- 
gether with  storage  rent."    No  other  direc- 
tion appears  to  have  been  given  by  Mrs. 
Russell.    Mr.   Goldliagen   testified   that   on 
receipt    of    the    letter    he   "made    out    th" 
freight  bill,  marked  the  tag"  and  nailed  it 
on  the  box,  sent  for  his  cartman,  instructed 
him  to  pay  the  freight,  and  bring  him  a 
copy  of  the   freight  bill   back."    He  made 
out  a  freight  bill  or  shipping  order  upon 
one  of  the  printed  forms  of  the  Erie  Rail- 
road Company,  and  in  the  proper  place  left 
thereon  he  wrote,  "Buffalo,  N.  Y.  Septem- 
ber 23,   1902,  Mrs.  M.  C.  Russell,  Ruther- 
ford, New  Jersey,  1  Box;"  and  he  signed 
the    shipping    receipt    "Goldhagen    Storage 
Company."     It    appeared    that    Goldhagen 
wrote  nothing  else  upon  the  printed  form, 
and  delivered  the  same  to  one  Weisser,  to- 
gether with  the  box,  and  gave  him  the  direc- 
tions above  set  forth.    He  gave  the  cartman 
no  instructions  as  to  the  rate  of  freight  he 
should   pay.     Weisser,    after   receiving   the 
box,  with  the  above  instructions,  from  Gold- 
hagen, turned  it  over  to  another  cartman 
in  the  same  employ  by  the  name  of  Hoff- 
meister.    He  said  that  he  was  told  to  pay 
the  freight,  and  that  no  instructions  of  any 
kind  were  given  to  him.     Hoffmeister  took 
the  box  to  the  Erie  Railroad,  and  there  de- 
livered it  to  the  tallyman,  who  asked  what 
the  box  contained,   and   on  being  told  by 
Hoffmeister    that    it    contained    household 
goods  marked  the  letters  "H.  H."  on  the 
shipping  order.   Hoffmeister  then  presented 


NOTK. — For  otber  cases  in  this  series  as  to 
right  of  carrier  to  limit  Its  common-law  lia- 
bility In  the  absence  of  negligence,  see  Little 
Rock  &  Ft.  S.  R.  Co.  V.  Cravens^  18  L.  R.  A. 
527,  and  note;  St.  Joseph  &  G.  I.  E.  Co.  v. 
Palmer,  22  L.  R.  A.  385 ;  Meuer  v.  Chicago.  M. 
&  8t.  P.  R.  Co.  25  L.  R.  A.  81 ;  Chicago,  M.  ft 
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St.  P.  R.  Co.  V.  Wallace,  30  L.  E.  A.  161 ;  KIrby 
V.  Western  U.  Teleg.  Co.  80  L.  E.  A.  612; 
Allam  V.  Pennsylvania  R.  Co.  39  L.  R.  A.  585; 
Tecumseh  Mills  v.  Louisville  &  N.  R.  Co.  49  L. 
R.  A.  557 ;  and  Mears  v.  New  York,  N.  H.  &  H. 
U.  Co.  56  L.  R.  A.  884. 
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the  shipping  order  to  one  Fleming,  the  chief 
biller  of  the  company,  for  the  purpose  of 
paying  the  freight.  Fleming  asked  him  what 
the  box  contained.  On  the  carrier's  reply- 
ing "household  goods/'  he  added  ''gds."  after 
the  "H.  H."  on  the  shipping  order,  and  then 
said  there  were  two  rates  of  freight— one 
a  rate  of  30  cents  valuation,  released  to  $5 
a  himdred  in  case  of  loss  or  damage;  then 
there  was  a  rate  of  58 14  cents  a  hundred 
valuation,  not  released.  Fleming  testified 
that  Hoifmeister  said  he  wanted  the  cheap- 
er rate,  and  that  he  figured  it  out  at  47 
cents,  marked  it  on  the  shipping  order  and 
the  original  bill  of  lading.  Hoffmeister's 
version  was,  "I  told  him  to  give  me  the 
cheaper  rate,  because,  if  they  wanted  to  pay 
the  higher  rate,  they  would  send  it  by  ex- 
press." Fleming  wrote  on  the  shipping 
order  the  words,  "Value  relsd.  to  5.00  per 
100,"  and  also  wrote  it  on  the  bill  of  lading. 
He  then  made  out  a  prepaid  order  for  47 
cents,  and  sent  Hoffmeister  to  the  cashier  to 
pay  that  amount.  On  the  day  following  the 
bill  of  lading  was  brought  back  to  Gold- 
hagen.  He  folded  it  up,  and  sent  it  by 
mail  to  Mrs.  Russell,  without  noticing  the 
words,  "Value  relsd.  to  5.00  per  100,"  writ- 
ten on  it  with  lead  pencil.  On  October  3d, 
on  receipt  of  the  waybill,  the  agent  at 
Rutherford  sent  Mrs.  Russell  notice  that 
her  box  had  arrived.  The  next  morning  her 
husband  directed  a  drayman  to  call  for  the 
box.  When  he  called  for  it  at  the  freight 
yard,  it  was  missing.  On  October  15th  Mrs. 
Russell  notified  the  company  of  the  loss  of 
the  box.  At  the  trial  counsel  agreed  that 
the  value  of  the  contents  of  the  box  was 
$300.  The  dise  was  tried  at  the  Bergen  cir- 
cuit before  Mr.  Justice  Pitney  and  a  jury, 
and  a  verdict  was  rendered  for  the  plaintiff 
for  $363.55. 

Messrs.  Oollins  Sc  Oorbin,  for  plaintiff 
in  error: 

There  being  no  question  of  the  carrier's 
negligence,  it  was  lawful  for  the  defendant 
to  limit  its  liability  by  contract. 

6  Cyc.  Law  &  Proc,  p.  400;  4  Elliott,  Rail- 
roads, §  1610;  Hart  v.  Pennsylvania  R.  Co. 
112  U.  S.  331,  28  L.  ed.  717,  5  Sup.  Ct.  Rep. 
151 ;  Jllinois  C.  R.  Co.  v.  Morrison,  19  111. 
136;  York  Mfg.  Co.  v.  Illinois  C.  R.  Co.  3 
Wall.  107,  18  L.  ed.  170;  Kinney  v.  Central 
R.  Co.  32  N.  J.  L.  407,  90  Am.  Dec.  675,  34 
N.  J.  L.  273. 

The  cartman  had  authority  to  make,  on 
behalf  of  the  plaintiff,  a  contract  limiting 
the  common-law  liability  of  the  defendant. 

4  Elliott,  Railroads,  §  1507;  6  Cyc.  Law 
&  Proc.  p.  408 ;  5  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  305;  Nelson  v.  Hudson  River  R.  Co. 
48  N.  Y.  498;  Shelton  v.  Merchants*  Des- 
patch Transp.  Co.  59  N.  Y.  258 ;  Zimmer  v. 
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New  York  C.  d  H.  R.  R.  Co,  137  N.  Y.  460, 
33  N.  E.  642 ;  Meyer  v.  Hamden's  Exp.  Co, 
24  How.  Pr.  290,  1  Daly,  227;  Soumet  v. 
National  Exp.  Co.  66  Barb.  284 ;  Donovan  v. 
Standard  Oil  Co.  155  N.  Y.  112,  49  N.  E. 
678 ;  Squire  v.  New  York  C.  R.  Co.  98  Mass. 
239,  93  Am.  Dec.  162;  Pemherton  Co.  v. 
New  York  C.  R.  Co.  104  Mass.  144;  HUl  v. 
Boston,  H.  T.  d  W.  R.  Co.  144  Mass.  284, 
10  N.  E.  836 ;  Robinson  Bros.  v.  Merchants' 
Despatch  Transp.  Co.  45  Iowa,  470;  Van 
Schaaok  v.  Northern  Transp.  Co.  3  Biss. 
394,  Fed.  Cas.  No.  16,876;  McCann  v..  Balti- 
more d  O.  R.  Co.  20  Md.  202,  83  Am.  Dec. 
549;  Aldridge  v.  Oreat  Western  R.  Co.  15 
C.  B.  N.  S.  582:  York  Mfg.  Co.  v.  Illinois  C. 
R.  Co.  3  Wall.  107,  18  L,  ed.  170;  Brown  v. 
Louisville  d  N.  R.  Co.  36  111.  App.  140; 
Christenson  v.  American  Exp.  Co.  15  Minn. 
270,  2  Am.  Rep.  122,  Gil.  208 ;  Craycroft  v. 
Atchison,  T.  d  S.  F.  R.  Co.  18  Mo.  App. 
487;  Armstrong  v.  Chicago,  M.  d  St.  P.  R- 
Co.  53  Minn.  183,  54  N.  W.  1059;  Missouri 
P.  R.  Co.  v.  International  Marine  Ins.  Co. 
84  Tex.  149,  19  S.  W.  459 ;  Bapiett  v.  Lon- 
don d  N.  W.  R.  Co.  5  Hurlst.  &  N.  604; 
Smith  V.  Southern  Exp.  Co.  104  Ala.  387, 
16  So.  62;  Illinois  C.  R.  Co.  v.  Morrisony 
19  111.  136. 

The  defendant  had  no  knowledge  of  the 
character  and  value  of  the  goods,  except  the 
statement  of  the  plaintiffs'  agent,  and,  the 
charge  for  transportation  being  based  on 
such  representation,  the  plaintiffs  are  es- 
topped to  claim  more  than  the  agreed  valu- 
ation. 

6  Cyc.  Law  k  Proc.  p.  402 ;  5  Am.  &  Eng. 
Enc.  Law,  pp.  328,  345-347 ;  Craves  v.  Lake 
Shore  d  M.  S.  R.  Co.  137  Mass.  33,  50  Am. 
Rep.  282;  Humphreys  v.  Perry,  148  U.  S. 
627,  37  L.  ed.  587,  13  Sup.  Ct.  Rep.  711; 
Shackt  V.  Illinois  0.  R.  Co.  94  Tenn.  658, 
28  L.  R.  A.  176,  30  S.  W.  742. 

There  were  acceptance  and  ratification  by 
Groldhagen,  plaintiffs'  agent,  of  the  offer  of 
the  carrier  to  reduce  the  freight  rate  in  con- 
sideration of  limitation  of  liabilitv,  and  the 
trial  judge  should  have  so  charged.  The 
contract  limiting  liability  was  ratified  by 
Mrs.  Russell. 

Smith  V.  Southern  Exp.  Co.  104  Ala.  387, 
16  So.  62;  Nelson  v.  Hudson  River  R.  Co. 
48  N.  Y.  408;  1  Parsons,  Contr.  5th  ed. 
§  3,  p.  51 ;  9  Cyc.  Law  &  Proc.  p.  387. 

Messrs.  Copeland,  Luoe,  Sc  Kipp,  for 
defendants  in  error: 

The  burden  is  on  the  carrier  to  show  an 
express  assent  by  the  shipper  to  a  definite 
contract  of  exemption,  and  such  assent  is 
not  to  be  implied  or  inferred  from  a  general 
notice  to  the  public,  nor  from  a  notice  at- 
tached to,  or 'embodied  in,  the  receipt  or  bill 
of  lading  which  is  given  to  the  shipper  on 
receiving  his  goods,  merely  because  he  re- 
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ceives  the  paper  without  expressing  any  dis- 
sent. 

yeu)  Jersey  Steam  Nav.  Co.  v.  Merchants' 
Bank,  6  How.  344,  12  L.  ed.  465;  Michigan 
C  R.  Co,  ▼.  Mineral  Springs  Mfg.  Co.  16 
Wall.  318,  21  L.  ed.  297;  Sayles  v.  New 
York,  N.  H.  d  H.  R.  Co.  81  Fed.  326,  32  C. 
C.  A.  486,  58  U.  S.  App.  18,  87  Fed.  444; 
The  Majestic,  166  U.  S.  375,  41  L.  ed.  1039, 
17  Sup.  Ct.  Rep.  597 ;  Judson  v.  Western  R. 
Corp.  6  Allen,  486,  83  Am.  Dec.  646;  JAm- 
burger  v.  Westoott,  49  Barb.  283;  Ayres  v. 
Western  R.  Corp.  14  Blatchf.  9,  Fed.  Gas. 
No.  689;  Buokland  v.  Adams  Exp.  Co.  97 
Mass.  124,  93  Am.  Dec.  68 ;  Perry  v.  Thomp- 
son, 98  Mass.  249;  Michigan  C.  R.  Co,  v. 
Hale,  6  Mich.  243;  Seller  y.  The  Pacific,  1 
Or.  409,  Fed.  Gas.  No.  12,644 ;  Merriman  v. 
The  May  Queen,  Newberry,  Adm.  464,  Fed. 
Gas.  No.  9,481. 

Such  contract  of  exemption  must  not  only 
be  express,  but  it  must  be  fairly  made  and 
freely  entered  upon  by  the  shipper. 

5  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  296, 
298;  Seller  v.  The  Pacific,  1  Or.  409,  Fed. 
Gas.  No.  12,644;  Madan  v.  Sherard,  73  N. 
Y.  329,  29  Am.  Rep.  153;  Perry  v.  Thomp- 
son, 98  Mass.  249;  Sayles  v.  New  York,  N. 
H.  d  H.  R.  Co.  81  Fed.  326. 

It  must  be  shown  to  have  been  made  at 
the  time  the  goods  were  shipped,  and  not 
afterwards. 

5  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  301; 
6  Gyc.  Law  &  Proc.  p.  407 ;  Ocrmania  F.  Ins. 
Co.  V.  Memphis  d  C.  R.  Co.  73  N.  Y.  90, 
28  Am.  Rep.  113;  Perry  v.  Thompson,  98 
Mass.  249;  Chilf,  C.  d  S^  F.  R.  Co.  v.  Wood 
(Tex.  Giv.  App.)  30  S.  W.  715;  Seller  v. 
The  Pacific,  1  Or.  409,  Fed.  Gas.  No.  12,644. 

Such  a  contract  is  to  be  construed  most 
strongly  against  the  carrier. 

5  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  336; 
Ashmore  v.  Pennsylvania  Steam  Toioing  d 
Transp.  Co.  28  N.  J.  L.  180;  Michigan  C.  R. 
Co.  V.  Mineral  Springs  Mfg.  Co.  16  Wall. 
318,  21  L.  ed.  297. 

A  person  dealing  with  one  known  to  him 
to  be  a  special  agent,  or  whom  he  might 
reasonably  know  to  be  such,  is  bound  to  as- 
certain the  extent  of  his  powers. 

Dotcden  v.  Cryder,  55  N.  J.  L.  329,  26  Atl. 
941 ;  Cooley  v.  Perrine,  41  N.  J.  L.  322,  32 
Am,  Rep.  210;  Hayes  v.  Campbell,  63  Gal. 
143;  Seller'  v.  The  Pacific,  1  Or.  409,  Fed. 
Gas.  No.  12,644 ;  Nelson  v.  Hudson  River  R. 
Co.  48  N.  Y.  499 ;  Buckland  v.  Adams  Exp. 
Co.  97  Mass.  124,  93  Am.  Dec.  68;  MerH- 
man  v.  The  May  Queen ^  Newberry,  Adm. 
464,  Fed.  Gas.  No.  9,481;  Schouler,  Bail- 
ments, p.  470;  6  Cyc.  Law  &  Proc.  p.  408; 
5  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  305. 
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Vroom,  J.,  delivered  the  opinion  of  the 
court: 

It  was  conceded  at  the  trial  that  in  the 
course  of  transit  from  Buffalo,  New  York, 
to  Rutherford,  in  this  state,  the  property 
of  the  plaintiffs  below  was  lost,  and  that 
the  plaintiffs  were  entitled  to  a  verdict  for 
some  amount  by  reason  of  that  loss.  The 
claim  of  the  railroad  company  was  that  the 
trial  judge  should  have  charged  the  jury  to 
find  a  verdict  for  the  plaintiffs  for  $6.47, 
being  the  amount  of  the  value  of  the  ship- 
ment at  the  rate  of  $5  per  100  pounds,  plus 
the  amount  of  freight  47  cents.  This  re- 
quest of  defendant  was  declined,  and  the 
case  was  left  to  the  jury  on  the  questions 
whether  Mrs.  Russell  was  charged  with  the 
terms  of  the  returned  bill  of  lading  and  the 
writing  thereon,  and  whether  the  carter, 
Hoffmeister,  had  apparent  authority  to 
agree  to  a  limitation  of  liability,  and  wheth- 
er there  was  an  agreement  made  to  limit 
liability. 

The  first  count  in  the  declaration  attrib- 
uted negligence  to  the  defendant's  employees 
in  the  carriage  and  transportation  of  these 
goods,  but  the  trial  judge  properly  held 
that  this  was  not  sustained  by  the  evidence, 
and  charged  the  jury  that  they  could  not 
find  a  verdict  against  the  defendant  on  that 
ground.  That  it  is  lawful  for  a  carrier, 
by  special  contract,  to  limit  his  common- 
law  liability,  is  admittedly  the  general  rule 
in  this  country,  and  he  may  thereby  exempt 
himself  from  liability  for  any  loss  resulting 
otherwise  than  by  the  negligence  or  misfea- 
sance of  himself  or  his  servants.  That  a  com- 
mon carrier  cannot,  by  contract,  secure  ex- 
emptions from  liability  for  losses  occasioned 
by  its  negligence  was  held  in  Paul  v.  Penn- 
sylvania R.  Co.  ( Supreme  Gourt,  Feb.  Term, 
1904)  57  Atl.  139.  Where  there  is  no  ex- 
press contract  limiting  the  liability  of  the 
carrier,  he  is  bound,  when  goods  are  deliv- 
ered to  him  for  transportation,  to  deliver 
them,  unless  prevented  by  the  act  of  God  or 
other  cause  which  would  excuse  the  carrier 
from  the  undertaking  of  insurance.  The 
question,  then,  arises  whether  there  was  any 
contract  made  in  this  case  limiting  the  liabil- 
ity of  the  defendant,  which  is  binding  on  the 
plaintiff,  Mrs.  Russell.  The  burden  of  proof 
of  showing  such  a  limitation  of  liability  is 
on  the  defendant  company,  and,  being  in 
derogation  of  common  right,  is  to  be  con- 
strued most  strongly  against  the  carrier. 
5  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  336 ;  Ash- 
more  V.  Pennsylvania  Steam  Towing  d 
Transp.  Co.  28  N.  J.  L.  180;  Hooper  v. 
Wells,  F.  d  Co.  27  Gal.  11,  85  Am.  Dec.  211. 
No  presumptions  will  be  indulged  in  favor 
of  exemptions  from  common-law  liability. 
While  it  is  competent  for  a  common  car- 
rier to  provide  by  contract  for  such  exemp- 
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tions,  it  must  be  done  in  clear  and  unam- 
biguous terms.  Edsall  v.  Camden  d  A.  R. 
d  Transp.  Co.  50  N.  Y.  661;  Babcock  v. 
Lake  Shoie  d  M,  8,  R.  Co.  49  N.  Y.  401; 
^tna  Ins,  Co,  v.  Wheeler,  49  N.  Y.  616;  6 
Enc.  Law  &  Proc.  p.  408.  It  will  be  conced- 
ed that  the  only  contract  limiting  the  lia- 
bility of  the  company  was  made  with  one 
Hoffmeister,  a  cartman  employed  by  the 
Groldhagen  Storage  Company,  to  carry  the 
bq^  containing  the  goods  to  the  railroad. 
The  instruction  to  have  the  goods  shipped 
was  from  Mrs.  Russell,  and  the  directions 
in  her  letter  to  O.  E.  Goldhagen  were  sim- 
ply to  send  a  box  marked  **Last  Box 
Packed"  to  M.  C.  Russell,  Rutherford,  New 
Jersey,  over  the  Erie  Railroad.  Mr.  Gold- 
hagen did  not  go  personally  with  these 
goods,  but  delivered  them,  with  the  two 
shipping  orders,  which  he  had  filled  out  in 
his  own  hand,  to  a  cartman — first  to  one 
Weisser,  who  turned  the  box  and  two  papers 
over  to  another  cartman  named  Hoffmeister. 
The  evidence  is  explicit  that  no  instructions 
were  given  to  the  carter  save  "Take  the 
goods,"  "Pay  the  freight."  He  was  given 
the  money  to  pay  the  freight,  and  to  bring 
back  the  bill.  It  will  not  be  disputed  that 
the  doctrine  cited  by  the  plaintiff  in  error 
is  correct,  that  "a  consignor  who  sends  goods 
to  the  depot  of  a  carrier  for  shipment,  by  an 
agent,  impliedly  authorizes  such  agent  to 
make  a  special  contract  with  the  carrier  as 
to  the  carriage  of  the  goods,  and  the  accept- 
ance by  such  agent  of  a  receipt  or  bill  of  lad- 
ing containing  limitations  upon  the  lia- 
bility of  the  carrier  will  bind  his  principal." 
5  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  305.  The 
law  was  clearly  stated  by  the  trial  judge  in 
his  charge:  "The  ordinary  ru]e  is  that  a 
person  intrusted  with  goods  to  take  to  a 
freight  office,  in  order  that  they  may  be 
shipped  by  the  railroad,  is  presumed  to  have 
general  authority  to  agree  with  the  rail- 
road company  as  to  the  terms  of  shipment; 
and  that  would  include  authority  to  make  a 
reasonable  agreement  limiting  the  liability 
of  the  railroad  company  as  an  insurer,  lim- 
iting it  with  respect  to  the  valuation  of  the 
goods,  as  far  as  the  contract  goes.  So  that, 
if  Goldhagen,  or  the  Goldhagen  Storage 
Company,  had  gone  with  the  goods,  or  if 
any  person  lawfully  authorized  by  the  Gold- 
hagen Company  had  gone  with  the  goods, 
without  any  limitation  of  his  authority  ap- 
pearing, in  that  event  it  would  be  presumed 
that  he  had  a  right  to  make  the  contract 
limiting  the  railroad  company's  liability." 
Notwithstanding  the  fact  that  there  were  no 
other  instructions  given  to  the  carter,  Hoff- 
meisti'r,  then  above  mentioned,  the  railroad 
company  contends  that  the  cartman  had  au- 
thority to  make,  in  behalf  of  the  plaintiff,  a 
contract  limiting  the  common-law  liability  of 
67  L.  R;  A. 


the  defendant  company.  6  Cyc.  Law  &  Proc. 
p.  408,  as  follows,  was  cited  in  support  of 
this  contention:  "One  who  has  authority  to 
ship  goods  for  another  has  thereby  implied 
authority  to  make  a  contract  for  their  ship- 
ment, involving  a  limitation  of  the  car- 
rier's liability.  Even  though  the  delivery 
.  .  .  [of  the  goods]  is  by  a  cartman  or 
teamster,  if  by  the  usual  course  of  business 
between  the  shipper  and  the  carrier  it  is 
customary  for  the  cartman  or  teamster  to 
accept  the  shipping  contract,  valid  stipula- 
tions therein  limiting  the  carrier's  liability 
will  be  binding  on  the  shipper."  This  is  a 
broad  statement,  and  not  borne  out  by  the 
examination  of  the  cases  I  have  made.  It 
will  be  noted,  however,  that  nothing  ap- 
peared in  the  testimony  in  this  case  show- 
ing the  usual  course  of  business  between  the 
shipper  and  the  carrier^  or  that  it  was  cus- 
tomary for  the  cartman  or  teamster  to  ac- 
cept the  shipping  contract;  but  it  does  ap- 
pear from  the  evidence  that  the  cartman 
here  had  no  express  authority  to  agree  to  a 
limitation  of  liability.  An  instructive  case 
(AcZson  v.  Hudson  River  R.  Co.  48  N.  Y. 
498)  from  the  court  of  appeals  of  New 
York  was  cited  by  both  the  plaintiff  and 
defendant  in  error;  by  the  former  because 
it  seemed  to  support  the  authority  of  the 
cartman  to  make  a  contract  limiting  liabil- 
ity, by  the  latter  because  the  enforcement 
of  the  liability  was  not  put  upon  the  ground 
that  the  cartman  had  authority  to  make 
the  contract,  but  of  what  the  court  termed 
"a  most  complete  and  unequivocal  ratifica- 
tion of  the  contract  by  the  consignor."  In  the 
opinion  in  that  case  Earl,  J.,  said  (p.  510)  : 
"Tlie  cartman  was  not  authorized  to  make 
this  contract.  He  was  merely  the  servant 
of  the  consignors  to  deliver  this  box  to  the 
railroad,  and  was  clothed  with  no  discre- 
tion to  act  for  them.  No  authority  could 
be  implied  from  his  character  and  business, 
and  his  principals  were  near  at  hand,  where 
they  could  be  consulted  and  they  could  act 
for  themselves.  But  he  assumed  to  act  for 
them,  and  to  do  what  they  were  authorized 
to  do.  They  were  notified  of  all  the  facts, 
and  the  contract  made  by  him  for  them  was 
delivered  to  them.  They  were  informed,  if 
they  had  any  objection  to  the  contract  made 
by  their  assumed  agent,  they  should  notify 
the  defendant  the  next  day.  They  made  no 
objection  and  expressed  no  dissatisfaction 
with  the  contract,  leaving  the  defendant's 
agent  to  suppose  that  it  was  satisfactory  to 
them.  It  seems  to  me  that  these  facts  con- 
stitute a  most  emphatic  and  unequivocal 
ratification  of  the  contract.  A  subsequent 
ratification,  with  knowledge  of  the  facts, 
of  the  acts  of  the  assumed  agent,  is  equiva- 
lent* to  an  original  authority,  and,  as  this 
was  a  contract  which  the  consignors  could 
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have  deputed  the  cartman  to  make  for  them, 
it  must  be  treated  as  if  made  by  them  in 
person,  and  binding  upon  the  plaintiff." 
And  in  Seller  v.  The  Pacific,  1  Or.  409,  Fed. 
Cas.  No.  12,644,  it  was  held  that  where  a 
drayman  of  the  shipper,  on  the  delivery  to 
the  carrier  of  a  package,  takes  a  receipt 
from  the  freight  clerk  of  the  ship  containing 
the  words  "not  accountable  for  contents," 
this  of  itself  does  not  constitute  such  an 
agreement.  It  is  a  mere  ex  parte  proposition 
on  the  part  of  the  carrier  after  the  receipt 
of  the  package,  and  to  exonerate  the  car- 
rier there  must  be  direct  or  unequivocal  evi- 
dence of  the  assent  of  the  shipper.  I  am 
clearly  of  opinion  that  no  authority  was 
disclosed  which  would  warrant  the  making 
of  any  contract  by  the  cartman  which  would 
limit  the  liability  of  the  railroad  company 
as  common  carriers.  When  the  Goldhagen 
Storage  Company  sent  this  box  by  the  cart- 
man to  the  railroad  station,  it  was  accom- 
panied by  a  complete  shipping  order,  and 
upon  what  principle  can  it  be  contended 
that  the  agent  of  the  railroad  company  had 
the  right  to  assume  that  the  cartman  had 
authority  to  alter  or  modify  the  terms  of 
the  shipping  order?  It  seems  to  me  that 
the  duty  of  the  agent  plainly  was  to  accept 
the  goods  on  the  terms  stated  in  the  order 
or  refuse  them,  or  he  could,  as  actually  was 
done  here,  take  the  risk  of  subsequently 
showing  the  authority  of  the  cartman  to 
change  the  terms  of  the  contract.  The  rail- 
road company  was  notified  by  the  presenta- 
tion of  this  shipping  order,  signed  by  the 
storage  company,  that  the  authority  of  the 
cartman  was  in  no  sense  discretionary; 
that  it  was  of  the  simplest  kind,  and  con- 
sisted merely  of  delivering  the  goods  and 
inquiring  and  paying  the  amount  of  freight ; 
and  there  was  no  authority  on  his  part  to 
enter  into  any  contract  so  important  as  the 
exemption  of  the  railroad  company  from  lia- 
bility. The  charge  of  the  trial  judge  on  this 
point  was  not  erroneous,  although  too  fav- 
orable to  the  defendant. 

If,  however,  -the  act  of  Hoffmeister  was 
subsequently  ratified  by  the  Goldhagen  Stor- 
age Company,  or  Mrs.  Russell,  it  is  binding 
upon  Mrs.  Russell,  although  Hoffmeister 
was  not  authorized  to  make  this  limitation, 
and  although  he  was  not  clothed  with  ap- 
parent authority.  As  was  laid  down  in 
Nelson  v.  Hudson  River  R.  Co.  48  N.  Y. 
498:  "A  subsequent  ratification,  with 
knowledge  of  the  facts,  of  the  acts  of  the 
assumed  agent,  is  equivalent  to  an  original 
authority."  The  contention  of  the  plaintiff 
in  error  was  that  there  was  acceptance  and 
ratification  by  Groldhagen,  plaintiff's  agent, 
of  the  offer  of  the  carrier  to  reduce  the 
freight  rate  in  consideration  of  the  limita- 
tion of  liability  authorized  by  Mrs.  Russell. 
«7  L.  R.  A. 


But  there  was  no  duty  in  the  Goldhagen 
Storage  Company  on  the  return  of  the  car- 
rier with  the  bill  of  lading  to  see  whether 
the  railroad  company  had  accepted  the  goods 
on  the  terms  stated  in  the  shipping  order. 
This,  I  think,  was  to  be  assumed  in  the 
absence  of  notice  to  the  contrary.  In  the 
case  of  Nelson  v.  Hudson  River  R.  Co.  48 
N.  Y.  498,  notice  was  given  to  the  consignors 
of  the  contract  made  for  them  bv  the  cart- 
man,  and  they  were  given  until  the  next  day 
to  object  to  it.  The  intention  of  a  carrier 
to  limit  his  liability  as  insurer  must  be 
brought  home  to  the  shipper  by  a  clear  and 
unambiguous  notice,  and,  as  stated  by  the 
Supreme  Court  of  the  United  States,  "the 
right  of  the  carrier  thus  to  limit  his  lia- 
bility in  the  ^ipment  of  goods,  has,  we 
think,  never  been  doubted.  But  admitting  the 
right  thus  to  restrict  his  obligation,  it  by 
no  means  follows  that  he  can  do  so  by  any 
act  of  his  own.  He  is  in  the  exercise  of  a 
sort  of  public  office,  and  has  public  duties 
to  perform  from  which  he  should  not  be  per- 
mitted to  exonerate  himself  without  the 
assent^  of  the  parties  concerned.  And  this 
is  not  to  be  implied  or  inferred  from  a  gen- 
eral notice  to  the  public,  limiting  his  obli- 
gation which  may  or  may  not  be  assented 
to.*'  New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chants* Bank,  6  How.  382,  12  L.  ed.  465. 
A  ratification  is  defined  to  be  the  confirma- 
tion of  a  previous  act  done  either  by  the 
party  himself  or  by  another.  It  is  the  con- 
firmation of  a  voidable  act.  23  Am.  &  Eng. 
Enc.  Tjaw,  p.  889.  And  a  confirmation  nec- 
essarily supposes  a  knowledge  of  the  thing 
ratified.  Blen  v.  Bear  River  d  A.  Water  d 
Afin.  Co,  20  Cal.  613,  81  Am.  Dec.  132;  San 
Diego,  A.  T.  d  P.  B.  R.  Co.  v.  Pacific  Beach 
Co.  112  Cal.  53,  33  L.  R.  A.  788,  44  Pac. 
333.  It  follows,  then,  that,  in  order  to  con- 
stitute a  ratification,  there  must  be  an  ac- 
ceptance of  the  results  of  the  act  with  an 
intent  to  ratify  and  with  full  knowledge  of 
all  the  material  circimistances.  Ansonia  v. 
Cooper,  64  Conn.  544,  30  Atl.  760. 

The  insistment  of  the  railroad  company 
is  that,  even  if  the  cartman  had  no  lawful 
authority  to  make  the  agreement  limiting 
the  company's  liability,  yet  the  receipt  of 
the  bill  of  lading  as  changed  by  Goldhagen, 
without  objection,  was  an  acceptance  of  the 
company's  proposition,  and  likewise  the  re- 
ceipt of  the  bill  of  lading  by  Mrs.  Russell, 
without  objection,  was  an  acceptance  by  her 
of  the  contract  therein  expressed.  In  other 
words,  both  ratified  the  illegal  contract 
made  by  the  cartman.  But,  if  ratification 
necessarily  supposes  a  knowledge  of  the 
thing  ratified,  and  Mr.  Goldhagen  testified 
that  he  noticed  no  alteration  in  the  bill  of 
lading  when  he  sent  it  to  Mrs.  Russell  on 
its  retiirn  to  him  by  the  cartman,  and  as  no 
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notice  was  given  to  him  of  the  alteration 
there  could  have  been  no  ratification  on  his 
part.  And  Mrs.  Russell  certainly  could  not 
have  been  held  to  ratify  it,  in  the  absence 
of  any  notice,  and  when  she  received  the 
bill  of  lading  not  earlier  than  three  days 
after  the  goods  were  shipped,  and  too  late 
to  recall  the  box. 

This  question  of  ratification  the  trial 
judge  left  to  the  jury,  and  the  following 
parts  of  the  charge  relate  thereto:  "Now, 
did  Mr.  Goldhagen  see  that  [referring  to 
the  alterations  by  the  company's  agent  in 
the  bill  of  lading]  and  notice  it?  He  testi- 
fies not.  I  don't  know  anything  on  which 
you  have  a  right  to  believe  that  he  did 
see  it,  and  notice  it  as  an  alteration  of  the 
contract,  and  therefore  the  question  is.  Was 
he  negligent  in  not  noticing  it?  Would  a 
reasonably  careful  man,  in  his  situation, 
liave  noticed  it;  noticed  it,  I  mean,  not  as 
a  mere  scratch  or  word  written  upon  the 
paper,  but  as  an  intended  alteration  of  the 
contract  that  he  had  proposed  to  the  com- 
pany? That  is  the  point.  If  Mr.  Gold- 
hagon  did  not  notice  it,  then  comes  the  ques- 
tion of  what  Mrs.  Russell  noticed,  tt  was 
mailed — ^the  paper  was  mailed,  this  bill  of 
lading — ^by  Goldhagen  to  Mrs.  Russell,  and 
reached  her  presumably  a  day  or  two  after 


the  24th  day  of  September,  two  or  three 
days  after  the  shipment,  as  I  understand 
the  evidence.  Well,  the  question  of  what  he, 
as  a  reasonably  prudent  person,  ought  to 
do,  is  quite  different,  because,  you  see, 
she  was  not  where  she  could  easily  com- 
municate with  the  railroad,  and  not  as  well 
charged  with  the  circumstances  of  the  ship- 
ment as  Mr.  Goldhagen;  but  at  any  rate  it 
is  for  you  to  say  whether,  if  she  had  been 
reasonably  prudent,  she  would  or  would 
not  have  been  charged  with  this  notice." 
Clearly,  so  far  as  the  plaintiff  in  error  is 
concerned,  there  was  no  error  in  this  part 
of  the  cliarge.  The  only  criticism  to  be 
made,  if  any,  is  that  it  is  too  favorable  to 
the  plaintiff  in  error. 

The  questions  of  the  authority  of  the 
cartman  to  modify  the  terms  of  the  con- 
tract, and  of  the  notice  to  the  consignor  of 
such  alteration,  and  of  ratification,  having 
been  foimd  by  the  jury  in  favor  of  the  plain- 
tiffs below,  the  added  terms  to  the  bill  of 
lading,  describing  the  contents  of  the  box 
as  ''H.  U.  gds.,"  and  limiting  the  liability 
to  $5  per  100  pounds,  become  immaterial, 
and  need  not  be  further  considered. 

I  find  no  error,  and  the  judgment  heloio 
should  be  affirmed. 


NEW  MEXICO  SUPREME  COURT. 


James  B.  ORMAN,  Plff.  in  Err., 

V. 

James  L.  VAN  ARSDELL  et  al. 


( 
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*1.  A  rlicht,  fully  matured  under  ex- 
IstinflT  law,  to  defeat  a  debt  by  a  plea  of 
the  statute  of  limitations,  Is  neither  a  vested 
right  nor  a  property  right,  and  may  be  taken 
away  at  will  by  the  legislature. 

2.  Act  March  14,  1903  (Laws  1903.  chap. 
62,  p.  121),.  construed  to  be  retrospective  In 
operation. 

(September  13,  1904.) 

ERROR  to  the  District  Court  for  Santa  F6 
County  to  review  a  judgment  in  favor 
of  plaintiffs  in  an  action  brought  to  enforce 
a  judgment.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  John  H.  Knaebel  for  plaintiff  in 
error. 

Messrs.  d&arlea  A.  Spiess  and  Oatron 
Sc  Oortner  for  defendants  in  error. 

*Headnote8  by  Pabker,  J. 

Note. — As  to  vested  right  In  defense  under 
statute  of  limitations,  see  also,  In  this  series, 
McEIdowney  v.   Wyatt,  46  L.   R.  A.  609,  and 
note. 
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%  J.)  delivered  the  opinion  of  the 
court: 

James  L.  Van  Arsdell  and  Philip  J. 
Barber  began  September  6,  1901,  in  the  dis- 
trict court  for  Santa  F4  county,  an  action 
at  law  against  James  B.  Orman  for  the  re- 
covery of  the  amount  of  a  judgment  alleged 
to  have  been  given  against  him  in  that 
court  in  1885  at  the  suit  of  Adam  J.  Hager, 
and  afterwards  affirmed  by  judgment  of  this 
court,  January  20,  1886  (3  N.  M.  568,  9  Pac. 
363),  and  assigned,  August  6,  1888,  to  the 
said  Van  Arsdell  and  Barber.  The  plain- 
tiff afterwards  filed  an  amended  complaint. 
An  answer  to  the  amended  complaint  was 
interposed  November  4,  1901,  setting  up  the 
statute  of  limitations.  March  14,  1903,  the 
legislature  passed  the  following  act  (Laws 
1903,  chap.  62,  p.  121)  : 

"That  S  2921  of  the  Compiled  Laws  of 
1897  be  and  the  same  is  hereby  amended  to 
read  as  follows: 

"'Sec.  2921.  If,  at  any  time  after  the  in- 
curring of  an  indebtedness  or  liability,  or 
the  accrual  of  a  cause  of  action  against  him, 
or  the  entry  of  judgment  against  him  in 
this  territory,  a  debtor  shall  have  been,  or 
shall  be,  absent  from  or  out  of  the  terri- 
tory, or  concealed  within  the  territory,  the 
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time  dnring  which  he  may  haye  been,  or 
may  be,  out  of,  or  absent  from,  the  terri- 
tory, or  may  have  concealed,  or  may  con- 
ceal, himself  within  the  territory,  shall  not 
be  included  in  computing  any  of  the  periods 
of  limitation  above  provided.' 

"Sec.  2.  All  acts  and  parts  of  acts  in  con- 
flict herewith  are  hereby  repealed,  and  this 
act  shall  take  effect  and  be  in  force  from 
and  after  its  passage." 

Thereafter,  July  25,  1903,  a  demurrer 
was  interposed  to  the  answer  to  the  amended 
complaint,  and  was  sustained  by  the  court. 
Plaintiff  in  error  declining  to  plead  further, 
judgment  was  upon  proofs  entered  against 
him,  of  which  he  complains  here. 

Section  2921  of  the  Compiled  Laws  of 
1897  is  a  part  of  the  Laws  of  1880  (Laws 
1880,  chap.  5,  §  9,  p.  45),  and  is  as  follows: 
"If  after  a  cause  of  action  accrues,  a  de- 
fendant removes  from  the  territory,  the 
time  during  which  he  shall  be  a  nonresident 
of  the  territory  shall  not  be  included  in 
computing  any  of  the  periods  of  limitation 
above  provided."  It  appears  from  the  plead- 
ings that  plaintiff  in  error  has  never  been  a 
resident  of  New  Mexico,  and  that  conse- 
quently, under  the  rule  in  Lindauer  Mer- 
oantile  Co,  v.  Boyd  (N.  M.)  70  Pac.  568, 
be  never  could  have  removed  from  the  terri- 
tory, and  that  S  2921,  supra,  had  no  appli- 
cation to  him. 

1.  The  first  proposition  presented  is 
whether  a  repeal  or  amendment  of  the  stat- 
ute of  limitations  is  within  the  constitu- 
tional power  of  a  territorial  legislature  in 
so  far  as  it  deprives  a  debtor  of  a  defense 
fully  matured  under  the  pre-existing  law. 
However  interesting  an  argument  on  this 
subject  might  be,  it  could  serve  no  useful 
purpose,  in  view  of  the  controlling  author- 
ity of  Cainphell  v.  Holt,  115  U.  S.  624,  29  L. 
ed.  485,  6  Sup.  Ct.  Rep.  209,  where  it  is  held 
that  a  right  to  defeat  an  action  for  debt  by 
a  plea  of  the  statute  of  limitations  is  not  a 
property  right  nor  a  vested  right,  and  may 
be  taken  away  at  will  by  the  legislature. 
We  therefore  declare,  following  the  above 
authority,  the  affirmative  of  the  proposition. 
It  may  be  well  to  notice  in  this  connection, 
however,  the  distinction  between  the  right 
to  defeat  an  action  for  a  debt  and  a  vested 
right  to  real  or  personal  property  fully  ma- 
tured under  a  statute  of  limitations.  In  the 
latter  case  the  right,  of  course,  is  within 
the  constitutional  prohibition,  and  cannot 
be  disturbed.  Campbell  v.  Holt,  116  U.  S. 
624,  29  L.  ed.  485,  6  Sup.  Ct.  Rep.  209.  It 
is  argued  that  Campbell  v.  Holt  is  not  au- 
thority in  this  jurisdiction,  because  inappli- 
cable. In  that  case  the  court  was  passing 
upon  a  constitutional  provision  of  the  state 
of  Texas,  and  construed  the  same  only  in 
so  far  as  it  might  encroach  upon  the  guar- 
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anties  of  the  Federal  Constitution;  while 
in  this  case  it  is  argued  we  have  additional 
limitation  upon  legislative  power  contained 
in  what  is  termed  our  "Bill  of  Rights," 
wherein  it  is  provided:  "No  bill  of  at- 
tainder, ew  post  facto  law,  retroactive  law, 
or  any  law  impairing  the  obligation  of  con- 
tracts shall  be  made;"  and  "to  guard  against 
transgressions  of  the  high  power  herein  dele- 
gated, we  declare  that  everything  in  this 
Bill  of  Rights  is  excepted  out  of  the  general 
power  of  government,  and  shall  forever  re- 
main inviolate;  and  all  laws  contrary  there- 
to, or  the  provisions  thereof,  shall  be  void." 
Sections  3771,  3779,  Comp.  Laws  1897.  This 
was  an  act  of  the  legislature  of  Jidy  12, 
1851  (Laws  1851,  1852,  §§  14,  20,  p.  154), 
and  ever  since  has  remained  unchanged 
upon  the  statute  books  of  the  territory.  It 
is  not  seriously  contended,  however, — as,  of 
course,  it  could  not  be, — ^that  this  act  is  of 
more  dignity  or  binding  force  than  any  other 
act  of  the  legislature,  except  in  so  far  as  its 
scope  and  declaration  of  important  and  far- 
reaching  principles  of  government  entitled 
it  to  such  distinction,  or  that  the  legislature 
enacting  this  law  could  thereby  limit  the 
powers  of  any  of  its  successors.  It  is  sug- 
gested, however,  that  this  Bill  of  Rights, 
having  been  submitted  to  Congress,  and, 
either  affirmatively  or  negatively,  approved, 
it  perhaps  ought  to  be  given  the  status  of 
organic  importance.  The  unsoundness  of 
the  proposition  must  be  apparent.  This  Bill 
of  Rights  is  an  ordinary  act  of  the  legisla- 
ture, of  no  more  sanctity  than  any  other, 
enacted  with  no  more  formality  than  any 
other,  and  submitted  to  Congress  in  the 
same  way  as  every  other  act  of  the  legisla- 
ture. If  the  submission  to  and  approval  of 
this  act  by  Congress  makes  it  a  part  of  our 
organic  law,  then  a  like  approval  of  every 
other  act  of  the  legislature  makes  it 
organic  law.  If  so,  when  the  l^slature  has 
once  acted  on  a  given  subject,  the  law  so 
enacted  becomes  organic  and  fixed,  and  is 
no  longer  open  to  change  by  the  legislature. 
This,  of  course,  is  not  true. 

2.  The  next  question  is  whether  the  act 
was  intended  to  be,  and  is  in  fact,  retrospec- 
tive in  its  operation.  This  must  be  de- 
termined from  the  act  itself.  It  may  be 
assumed  that  istatutes  of  limitation  will  be 
construed  prospectively,  unless  existing 
causes  are  clearly  within  its  terms.  It  is 
fair  to  assume  in  this  territory,  especially 
in  view  of  our  Bill  of  Rights,  that  courts 
will  not  construe  an  act  retroactively  unless 
compelled  so  to  do  by  the  language  used. 
The  court  will  not  unnecessarily  assume  an 
abandonment  of  a  legislative  policy  declared 
in  1851,  and  ever  since  recognized.  It  is 
likewise  a  rule  of  statutory  construction 
that  no  sentence,  clause,  or  word  shall  be 
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deemed  to  be  void,  superfluous,  or  insignifi- 
cant if  such  a  construction  be  possible.  It 
is  with  these  considerations  in  mind  that 
we  shall  examine  the  terms  of  this  act  of 
1903.  Assuming,  for  the  moment,  that  the 
legislature  intended  this  act  to  be  pro- 
spective only  in  its  operation,  we  may  find 
without  difficulty  the  terms  in  the  act  to 
efi'ectuate  that  purpose  as  follows:  "If  at 
any  time  after  .  .  .  the  entry  of  judg- 
ment against  him  in  this  territory,  a  debtor 
.  .  .  shall  be  absent  from  or  out  of  the 
territory,  the  time  during  which  he  .  .  . 
may  be  out  of  or  absent  from  the  territory 
shall  not  be  included.  .  .  ."  Here  we 
have  a  complete  provision  covering  all  cases 
where  the  entry  of  judgment  and  the  ab- 
sence from  the  territory  occur  subsequently 
to  the  passage  of  the  act.  The  terms  used 
are  specific,  and  plainly  indicate  what  was 
intended  by  the  legislature.  But  in  the  act 
we  find  two  additional  clauses,  namely, 
"shall  have  been"  and  "may  have  been," 
and  the  question  is.  What  effect  is  to  be 
given  to  them?  If  the  act  is  to  be  prospec- 
tive only  in  its  operation,  these  words  are 
entirely  superfluous.  We  cannot  assume  that 
they  were  so  used,  and  their  full  eflfect  and 
meaning  must  be  given  them,  if  the  same 
can  be  ascertained.  They  clearly  refer  to 
some  other  absence  from  the  territory  than 
such  as  might  occur  in  the  future.  Of 
course,  the  only  other  absence  from  the 
territory  to  which  the  words  could  refer  is 
such  as  had  occurred  in  the  past.  Let  us  as- 
sume then,  that  the  legislature  intended  to 
include  past  causes  of  action  and  past  ab- 
sences within  the  operation  of  the  act,  and 
see  if  that  intent  will  be  within  the  meaning 
of  the  terms  used.  Thus:  "If  at  any  time 
after  .  .  .  entry  of  judgment  [hereto- 
fore entered]  against  him  in  this  territory, 
a  debtor  shall  have  been  absent  from  or  out 
of  the  territory,  .  .  .  the  time  during 
which  he  may  have  been  out  of  or  absent 
from  the  territory  shall  not  be  included. 
.  .  ."  These  words  seem  to  be  well  adapt- 
ed to  express  the  intention  assumed,  and, 
indeed,  seem  susceptible  of  no  other  appli- 
cation. The  words  "may  have  been"  are  in 
the  present  perfect  tense  and  potential  mode 
of  the  verb.  The  tense  denotes  a  condition 
completed  in  present  time,  the  mode  denotes 


possibility,  contingency.  The  use  of  "may" 
in  connection  with  "have  been"  precludes  the 
application  of  the  terms  to  anything  future. 
They  are  the  equivalent  of  "has  been,*'  the 
only  difference  being  that  in  one  case  the 
expression  is  in  the  certain  or  indicative 
form,  and  in  the  other  in  the  contingent  or 
potential  form.  They  both  refer  to  a  con- 
dition completed  in  present  time.  It  is 
claimed  that  the  words  "shall  have  been" 
can  be  properly  applied  only  to  absences  to 
be  completed  at  or  before  a  future  time. 
This,  of  course,  is  ordinarily  true,  the  tense 
of  the  verb  being  the  future  perfect;  but  in 
the  connection  used,  it  being  assumed  that 
we  havo  agreed  that  past  absences  are  in- 
cluded in  the  words  of  the  act,  they  express 
merely  a  past  future — past  or  complete  at 
or  before  the  time  the  legislature  speaks, 
future  in  relation  to  the  time  of  the  entry 
of  judgment.  In  this  way  we  give  to  each 
word  in  the  section  its  proper  and  full 
meaning,  and  only  in  thus  giving  the  act 
this  construction  can  we  do  so.  We  must 
conclude,  therefore,  that  the  act  is  retro- 
spective in  its  operation. 

It  is  further  suggested  that  §  2921  is  a 
part  of  the  act  of  1880,  in  which  act  no 
mention  is  made  of  domestic  judgments,  of 
which  this  is  one;  and  it  is  urged  that  the 
words  "limitation  above  provided"  in  the 
act  of  1903  limit  the  scope  of  the  latter  act 
to  such  limitations  as  were  provided  in  the 
act  of  1880,  which  had  no  application  to 
judgments  such  as  this.  But  in  1891  the 
legislature  substituted  for  §  2  of  the  act  of 
1880  a  section  which  included  domestic 
judgments,  and  which  is  compiled  as  §  2914, 
Comp.  Laws  1897.  So,  if  §  2921  is  to  be 
construed  as  §  9  of  the  act  of  1880,  likewise 
is  §  2914  to  be  construed  as  §  2  of  the  same 
act.  This  makes  the  words  "limitation  above 
provided"  apply  to  domestic  judgments. 

We  see  no  error  in  the  record,  and  the 
judgment  of  the  lower  court  trill  he  af' 
firmed^  and  it  is  so  ordered. 

Mills,  Ch.  J.,  and  Pope  and  Baker,  JJ., 
concur.  MoFie,  J.,  having  tried  the  case 
below,  and  Mann,  J.,  not  having  heard  the 
argument,  did  not  participate  in  this  deci- 
sion. 


NORTH   CAROLINA   SUPREME   COURT. 
W.  D.  BOWEN,  Appt,, 


t?. 
George  HACKNEY  et  al. 

(136  N.  C.  187.) 
1.    No  estate  T-ests  In  the  children  until 


the  vfidow'0  death,  under  a  will  giving 
real  estate  to  testator's  wife  for  life,  and 
providing  that  at  the  expiration  of  the  life 
estate  "that  which  Is  given  to  her  for  life 
shall  be  equally  divided  between  all  my  chtl- 
dren«  share  and  share  alike,  the  representa- 
tives of  such  as  may  have  died  to  stand  In 


Note. — As  to  when   remainders   are  vested, 
see  also,  In  this  series,  Myers  v.  Adler,  1  L.  R.     A.  638,  and  note;  Bunting  v.  Speaks.  3  T 
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A.  432,  and  note:  Culbreth  v.  Smith,  1  L.  R. 
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the  place  of  their  ancestors/*  and  therefore  a 
child  dying  before  the  widow  has  no  interest 
which  will  pass  hy  its  will. 

2.  The  -iTord  "representatives,"  in  a  de- 
vise of  a  remainder  to  be  equally  dlvid- 
ed,  at  the  expiration  of  the  life  estate,  among 
testator's  children,  "the  representatives  of 
such  as  may  die  to  stand  in  the  place  of  their 
ancestors/'  is  not  broad  enough  to  include  a 
devisee  of  the  interest  of  a  child. 

(October  11,  1904.) 

APPEAL  by  petitioner  from  a  judgment 
of  the  Superior  Court  for  Wilson 
County  in  favor  of  defendants  in  an  action 
brought  to  secure  partition  of  certain  real 
estate.   AffirTned. 

Statement  by  Walker,  J.: 

This  is  a  special  proceeding  for  the  par- 
tition of  land,  which  was  brought  before  the 
clerk,  and  by  him  transferred,  under  the 
statute,  to  the  superior  court,  for  the  trial 
of  issues  joined  between  the  parties,  a 
jury  trial  having  been  waived.  The  court 
held  that  the  plaintiff  is  not  a  tenant  in 
common  with  the  defendants,  and  a  judg- 
ment was  entered  accordingly,  to  which  the 
plaintiff  excepted  and  appealed. 

Messrs,  Small  Sk  MoLean  and  S.  C. 
Bragavr  for  appellant. 

Messrs,  John  F.  Bmton,  F.  A.  Wood- 
ard,    S.    A.    Woodard,    and    Goimor   Sc 

Connor,  for  appellees: 

The  intention  is  that  only  such  of  the 
children  who  may  survive  Mrs.  Hackney, 
and  the  children  of  those  who  die  prior  to 
her  death,  are  to  take  any  portion  of  the 
property  given  to  Mrs.  Hackney  for  life. 

Perry  v.  Rhodes,  6  N.  C.  (2  Murph.)  140; 
Giles  V.  Franks,  17  N.  C.  (2  Dev.  Eq.)  521 ; 
Anderson  v.  Felton,  36  N.  C.  (1  Ired.  Eq.) 
56. 

There  are  many  circumstances  which  will 
be  deemed  to  overcome  the  leaning  of  the 
courts  to  regard  a  devise  as  vested. 

Whitesides  v.  Cooper,  115  N.  C,  570,  20  S. 
E.  295 ;  Williams  v.  Hassell,  74  N.  C.  434 ; 
Watson  V.  Smith,  110  N.  C.  6,  28  Am.  St. 
Rep.  665,  14  S.  E.  640;  Re  Miller,  90  N.  C. 
625. 

Walker,  J.,  delivered  the  opinion  of  the 
court: 

ft  appears  from  the  case  that  Willis  N. 
Hackney,  who  died  in  1887,  left  a  will,  in 
which  he  devised  a  lot  containing  about  ^ 
acre  in  the  town  of  Wilson,  and  certain  per- 


sonal property,  to  his  wife  for  life.  He 
then  devised  and  bequeathed  to  his  children 
land  and  personal  property.  These  devises 
and  bequests  were  made  in  the  first  six  items 
;  of  the  will,  and  the  seventh  item  is  as  fol- 
lows: '*!  now  declare  that,  with  the  ad- 
vancements already  made  and  specially 
given  in  this  will,  in  my  judgment,  equality 
is  made  to  all  my  children,  so  that  at  the 
expiration  of  the  life  estate  of  my  wife, 
that  which  is  given  to  her  for  life  shall  be 
equally  divided  between  all  my  children, 
share  and  share  alike,  the  representatives 
of  such  as  may  have  died  to  stand  in  the 
place  of  their  ancestors."  Plaintiff  married 
Orpah,  a  daughter  of  the  testator,  who  died 
in  July,  1899,  without  issue,  leaving  a  will 
in  which  she  devised  and  bequeathed  all  her 
property  to  the  plaintiff.  The  widow  of 
Willis  N.  Hackney  died  in  December,  1901. 
Plaintiff  claims  an  interest  in  the  ^  acre 
lot  as  tenant  in  common  witb  the  defend- 
ants by  virtue  of*  the  seventh  item  of  the 
will  of  Willis  N.  Hackney  and  the  will 
of  his  wife.  The  judge  ruled  that  he  was 
not  so  entitled,  and  this  ruling  we  are  called 
upon  to  review. 

The  decision  of  the  case  turns  upon  the 
proper  construction  of  the  seventh  item  of 
the  will.  If  the  remainder  after  the  life 
estate  of  Mrs.  Hackney  was  vested  abso- 
lutely by  the  seventh  clause  in  Orpah 
(plaintiff's  wife)  at  the  death  of  the  testa- 
tor, and  the  direction  as  to  the  division  of 
the  property  at  her  death,  or,  to  use  the 
words  of  the  will,  "at  the  expiration  of  her 
life  estate,"  referred,  not  to  the  time  of 
the  vesting  of  the  estate  in  interest,  or  of 
the  vesting  of  a  right  to  a  future  estate  of 
freehold,  but  merely  to  the  time  of  enjoy- 
ment or  the  vesting  of  the  estate  in  posses- 
sion, it  will  follow  that  the  plaintiff's  con- 
tention is  right,  and  that  he  acquired  that 
vested  interest  of  his  wife  under  her  will: 
but,  if  the  provision  of  the  seventh  item 
does  refer  to  the  time  of  the  vesting  of  the 
estate  in  interest,  or,  in  other  words,  to  the 
accrual  of  the  right  of  property  as  distin- 
guished from  the  right  of  enjoyment,  his 
wife  acquired  an  estate  contingent  upon  her 
surviving  the  life  tenant;  and,  as  she  died 
before  the  latter,  her  interest  never  vested, 
plaintiff  took  nothing  under  her  will,  and 
his  suit  must  fail.  We  are  of  the  opinion 
that  the  latter  view  is  the  correct  one. 

In  the  construction  of  a  will,  the  main 
purpose  is  to  ascertain  and  effectuate  the 
intention  of  the  testator,  so  that  his  prop- 


690 ;  Kansas  City  Land  Co.  v.  Hill,  5  L.  R.  A.     Tbcrinj^ton   v.   Thoriogton,   36   L.   R.   A.   385 ; 


45 ;  Hills  v.  llarnard,  9  L.  R.  A.  211.  and  note; 
Ebey  v.  Adams,  10  L.  R.  A.  162 ;  Schuyler  v. 
Hanna.  11  L,  R.  A.  321 ;  Glndrat  v.  Western  R. 
Co.  19  L.  R.  A.  839;  Saxton  v.  Webber,  20  L. 
R.  A.  609:  Starnes  v.  Hill,  22  L.  R.  A.  598; 
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Bigley  v.  Watson,  88  L.  R.  A.  679 ;  Sumpter  v. 
Carter,  60  L.  R.  A.  274  ;  Allison  v.  Allison,  63 
L.  R.  A.  920;  and  the  following  case  of  Wool 
v.  Fleetwood. 
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erty  may  be  received  and  enjoyed  by  those 
who  were  the  objects  of  his  bounty,  and  his 
intent  will  always  be  carried  out  when  to  do 
so  will  not  contravene  some  well-settled  rule 
of  law, — for  example,  a  rule  by  which  a 
certain,  fixed,  and  definite  meaning  is  given 
to  the  language  employed  by  him.  The  case 
before  us  does  not  present  any  serious  dif- 
ficulty in  the  way  of  ascertaining  what  the 
testator  meant^  when  we  read  the  will  as 
a  whole,  and  interpret  it  accordingly,  or 
even  when  we  isolate  the  seventh  item  and 
construe  it  by  itself.  The  testator  had  in 
former  parts  of  his  will  devised  the  lot  in 
question  and  certain  personal  property  to 
his  wife  for  life,  and  devised  and  bequeathed 
other  property  to  his  children  in  a  manner 
wiiich,  in  his  opinion,  gave  each  of  them  an 
equal  share  of  his  estate.  Having  thus  pro- 
duced equality  in  this  distribution  among 
them,  as  he  declared,  he  then  directs,  in  the 
seventh  item  of  his  will,  that,  at  the  expi- 
ration of  the  life  estate-  of  his  wife,  that 
which  was  given  to  her  for  life  should  be 
equally  divided  among  all  his  children,  share 
and  share  alike:  the  representatives  of  such 
as  may  have  died  to  stand  in  the  place  of 
their  ancestors.  There  are  no  words  of  de- 
vise in  this  item,  except  by  inference  or  im- 
plication from  the  direction  that  the  prop- 
erty, at  the  death  of  his  wife,  should  be 
equally  divided;  and,  as  to  the  period  of  di- 
vision, and  consequently  of  devise,  the  will 
uses  terms  of  strict  condition,  namely,  ''at 
the  expiration  of  the  life  estate."  The  gen- 
eral rule  undoubtedly  is  that,  if  there  is, 
in  terms,  a  devise,  and  the  time  of  enjoy- 
ment, merely,  is  postponed,  the  interest  is 
a  vested  one,  but  if  the  time  be  annexed  to 
the  substance  of  the  gift  or  devise,  as  a  con- 
dition precedent,  it  is  contingent  and  trans- 
missible. 3  Wooddeson,  612.  This  rule  was 
applied  in  the  case  of  Anderson  v.  Felton, 
36  N.  C.  (1  Ired.  Eq.)  55,  to  a  gift  which 
was  to  take  effect  at  the  time  the  testator's 
daughter  "arrived  to  the  age  of  fifteen 
years,"  but  there  was  no  preceding  life  es- 
tate, as  there  is  in  this  case;  and  in  Rives 
v.  Frisfstle,  43  N.  C.  (8  Ired.  Eq.)  237,  this 
was  said  to  take  the  case  out  of  the  rule 
as  stated  in  Anderson  v.  Felton.  But  there 
are  words  in  the  seventh  item  of  the  will 
which  distinguish  this  case  from  either  of 
those  last  mentioned,  and  bring  our  case 
within  either  one  or  the  other  of  the  prin- 
ciples stated  in  Stames  v.  HiZZ,  112  N.  C. 
at  page  10,  22  L.  R.  A.  598,  16  S.  £.  1011, 
and  Whitesides  v.  Cooper,  115  N.  C.  at  page 
574,  20  S.  £.  295,  in  the  passage  quoted  from 
Gray,  Rule  against  Perpetuities,  108,  which 
is  as  follows :  "The  true  test  in  limitations 
of  this  character  is  that,  if  the  conditional 
element  is  incorporated  into  the  description 
of  the  gift  to  the  remainderman  (as  it  i? 
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in  the  case  under  consideration)  then  the 
remainder  is  contingent^  but  if,  after  the 
words  giving  a  vested  interest,  a  clause  is 
added  devesting  it,  the  remainder  is  vested. 
Thus,  on  a  devise  to  A  for  life,  remainder  to 
his  children,  but,  if  any  child  die  in  the  life- 
time of  A,  his  share  to  go  to  those  who  sur- 
vive, the  share  of  each  child  is  said  to  be 
vested,  subject  to  be  devested  by  its  death. 
But  on  a  devise  (as  in  the  present  case) 
to  A,  for  life,  remainder  to  such  of  his 
children  as  survive  him,  the  remainder  is 
contingent."  Clark  v.  Cox,  116  N.  0.  93, 
20  S.  E.  176;  2  Underhill,  Wills,  §  867,  and 
also  pages  1309  and  1310.  It  can  make  no 
difference  in  this  case  whether  the  remain- 
der to  each  child  was  contingent  or  vested, 
but  subject  to  be  devested  by  its  death  be- 
fore that  of  the  life  tenant.  In  either  view, 
the  plaintiff  must  fail,  and  it  is  inunaterial, 
therefore,  which  alternative  of  the  proposi- 
tion we  adopt  as  applicable  to  this  case.  If 
the  remainder  to  the  children  of  the  testa- 
tor at  the  death  of  their  mother  is  not  con- 
tingent, it  can  only  be  vested,  subject  to 
be  devested  as  to  any. child  who  predeceased 
the  mother,  for  it  surely  was  intended  that 
the  representatives  of  any  deceased  child 
should  take,  not  by  descent,  but  by  pur- 
chase; that  is,  nothing  from  the  parent,  but 
all  directly  from  the  devisor.  This  appears 
plainly,  we  think,  from  the  language  of  the 
item.  2  Underhill,  Wills,  §  867.  In  the 
first  place,  the  division  is  not  to  be  made 
until  the  death  of  the  life  tenant,  and  that 
is  the  time  fixed  by  the  terms  of  the  will 
when  it  shall  be  definitely  and  finally  deter- 
mined who  shall  take.  Fleetwood  v.  Fleet- 
woody  17  N.  C.  (2  Dev.  Eq.)  223;  8imms  v. 
Garrot,  21  N.  C.  (1  Dev.  &  B.  Eq.)  397; 
Irvin  V.  Clark,  98  N.  C.  437,  4  S.  E.  30.  The 
testator  evidently  had  in  mind  the  possibil- 
ity that  one  or  more  of  his  children  might 
die  during  the  life  of  his  wife,  and  pro- 
vided for  tliat  contingency  by  giving  the 
share  which  a  deceased  child  would  have 
taken  if  it  had  outlived  the  mother  to  his  or 
her  representatives.  It  is  manifest  that 
the  testator  intended  that  the  gift  in  the 
seventh  item  should  take  effect  finally  and 
absolutely  according  to  the  state  of  his  fam- 
ily as  it  existed  at  the  death  of  his  wife, 
and  the  item  should  be  construed  as  if  it 
read:  "So  that  at  the  expiration  of  the 
life  estate  of  my  wife,  that  which  is  given 
to  her  for  life  shall  be  equally  divided  be- 
tween all  my  children  then  living,  and  the 
representatives  of  such  as  may  have  died, 
the  latter  to  stand  in  the  place  of  their  an- 
cestors." By  this  construction  of  the  will, 
a  condition  precedent  would  be  annexed  to 
the  gift  which  would  prevent  its  vest- 
ing in  any  child  unless  he  or  she  should 
survive  the  life  tenant.     The  case,  in  this 
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;pect,  would  fall  within  the  principle  stat- 
ed in  Watson  v.  Wataofiy  56  N.  C.  (3  Jones, 
Eq.)  400;  Williams  v.  Hassell  74  N.  C.  434; 
Young  v.  Yowig,  97  N.  C.  132,  2  S.  E.  78; 
Re  Miller,  90  N.  C.  625;  Starnes  v.  Hill,  112 
N.  C.  1,  22  L.  R.  A.  698,  16  S.  E.  1011; 
Clark  V.  Cox,  115  N.  C.  93,  20  S.  E.  176; 
and  Whitesides  v.  Cooper,  115  N.  C.  570, 
20  S.  E.  295. 

The  children  took  contingent  remainders, 
the  contingency  being  that  they  should  sur- 
vive their  mother ;  and,  failing  in  this,  as  to 
any  one  or  more  of  them,  the  remainder 
vested  in  his  or  their  representatives  by  pur- 
chase, as  said  by  Shepherd,  Ch.  J.,  in  White- 
sides  V.  Cooper,  115  N.  C.  570,  20  S.  E.  295. 
This  would  be  the  limitation  of  concurrent 
fees  to  take  effect  alternatively,  or  as  sub- 
stitutes one  for  the  other,  which  Fearne, 
Contingent  Remainders,  3d  Am.  ed.  373,  ex- 
plains as  follows:  "However,  we  are  to  re- 
member that  although  a  fee  cannot,  in  con- 
veyances at  common  law,  be  mounted  on  a 
fee,  yet  two  or  more  several  contingent  fees 
may  be  limited  merely  as  substitutes  or  al- 
ternatives one  for  the  other,  and  not  to  in- 
terfere, but  BO  that  one  only  take  effect, 
and  every  subsequent  limitation  be  a  dis- 
position substituted  in  the  room  of  the  for- 
mer, if  the  former  should  fail  of  effect." 
Luddingtoii  v.  Kime,  1  Ld.  Raym.  203. 
Cruise  (vpl.  1,  title  16,  chap.  1,  §  50)  de- 
scribes the  ulterior  devise  to  the  "repre- 
sentatives" as  a  contingent  fee,  not  contrary 
to,  but  concurrent  with,  the  former  limi- 
tations to  the  parent,  according  to  the  no- 
tion in  Plunket  v.  Holmes,  T.  Raym.  28, 
and  the  limitation  as  one  upon  a  contin- 
gency, with  a  double  aspect;  the  language 
of  Fearne,  Contingent  Remainders,  p.  373, 
being:  "This  sort  of  alternative  limitation 
was  termed  a  'contingency  with  a  double 
aspect.' "  Shepherd,  Ch.  J.,  explains  this 
principle  with  his  usual  clearness  in  Wat- 
son V.  Smith,  110  N.  C.  6,  28  Am.  St.  Rep. 
665,  14  S.  E.  640,  and  Whitesides  v.  Cooper, 
115  N.  C.  570,  20  S.  E.  295.  If  a  child  sur- 
vived the  mother,  the  remainder  was  to  vest ; 
but,  if  a  child  died  before  the  mother,  the 
remainder  then  vested  in  the  representatives 
of  that  'child.  "But  at  this  day,"  says 
Fearne  (p.  373),  "such  limitations  may  be 
good  in  a  will  or  by  way  of  use,  upon  a  con- 
tingency that  may  happen  within  a  reason- 
able period,  though  this  not  by  way  of  di- 
rect remainder,  but  by  way  of  executory  de- 
vise, or  springing  or  shifting  executory  use." 
The  nature  of  the  limitation  is  immaterial 
in  this  case. 

That  there  is  a  condition  precedent  an- 
nexed to  the  gift  to  the  children  we  find  de- 
cided in  Hunt  v.  Hall,  37  Me.  363,  a  case 
substantially  like  ours.  The  limitation  there 
was  "after  the  decease  of  my  dear  wife,  my 
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will  is  that  my  executor  hereafter  named 
cause  an  equal  division  to  be  made  among 
all  my  children  and  the  heirs  of  such  as 
may  then  be  deceased."  With  reference  to 
this  devise  the  court  said:  'The  persons 
who  are  to  take  are  not  those  who  are  liv- 
ing at  the  death  of  the  testator.  The  divi- 
sion is  not  then  to  take  place.  This  is  to  be 
done  at  a  subsequent  and  uncertain  period. 
If  the  estate  were  to  be  construed  as  vest- 
ing at  the  death  of  the  testator,  an  heir 
might  convey  by  deed  his  share  of  the  es- 
tate; and  if  he  should  decease  before  the 
termination  of  the  life  estate,  leaving  heirs, 
his  conveyance  would  defeat  the  estate  of 
such  heirs.  This  would  be  against  the  ex- 
press provisions  of  the  will,  which  provide 
that  the  estate  should  be  divided  'among  his 
children  and  the  heirs  of  such  as  may  then 
be  deceased.'  By  the  terms  of  the  will,  the 
estate  is  not  to  vest  till  after  the  death  of 
the  widow,  and  then  the  division  is  to  en- 
sue. Till  then  there  is  a  contingency  as  to 
the  persons  who  may  take  the  estate."  The 
only  distinction  between  the  two  cases, 
though  they  are  not  any  wise  different,  is 
the  substitution  of  the  words  "legal  repre- 
sentatives" for  the  word  "heirs,"  and  it  must 
be  conceded  that,  with  reference  to  the  lot 
in  controversy,  the  words  "legal  representa- 
tives" clearly  refer  to  the  heirs  or  the  per- 
sons who  would  have  represented  their  an- 
cestor had  she  outlived  the  life  tenant  and 
the  remainder  had  vested  in  interest  and 
then  by  her  death  the  descent  had  been  cast. 
The  words  were  used  to  designate  the  per- 
sons who  would  thus  have  taken  in  the  other 
event,  but,  in  the  event  as  it  actually  oc- 
curred, shall  take,  not  by  descent,  but  by 
purchase;  the  intention  being  to  create  a 
new  stock  of  inheritance.  If  we  assiune 
though,  that  the  remainder  vested  in  each 
child  upon  a  condition  subsequent,  namely, 
that  he  or  she  should  survive  their  mother, 
which  would  devest  the  interest  as  to  any 
child  if  it  died  before  its  mother,  then  Mrs. 
Bowen's  will  passed  nothing  to  her  husband 
(the  plaintiff),  as,  the  very  instant  it  took 
effect  under  the  statute,  she  lost  her  inter- 
est in  the  property,  her  mother  being  alive 
at  that  time.  WHson  v.  Bryan,  90  Ky.  482, 
14  S.  W.  533. 

The  fact  that  Orpah  Hackney  Bowen  died 
without  issue  cannot  change  the  construc- 
tion of  the  will,  which  must  be  determined 
from  its  language  as  of  the  time  when  it 
took  effect,  and  noi  from  subsequent  events, 
for  the  evident  meaning  of  the  testator 
was  that  his  property  should  go  to  his  "chil- 
dren equally,  share  and  share  alike,"  the 
representatives  of  anyone  who  had  died  be- 
fore the  mother  to  stand  in  the  place  of  such 
dead  ancestor,  and,  if  there  were  no  such 
representatives,  then  the  leading  and  para- 
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mount  intention  of  the  testator  should  pre- 
vail, and  the  division  should  still  be  made 
equally  among  his  children;  that  is,  the 
survivors,  who  would  also  be  the  heirs  or 
representatives  of  the  deceased  daughter. 

It  was  argued  that  the  word  "representa- 
tives" includes,  not  only  heirs,  but  a  de- 
visee, or  one  who  takes  from  another  by  pur- 
chase. We  do  not  think  that  such  a  com- 
prehensive meaning  can  be  given  to  the  word 
"representatives,"  under  the  terms  of  this 
will.  It  means  the  persons  who  are  appoint- 
ed, not  by  the  devisor  in  her  will,  but  by 
the  law,  to  represent  her,  and  upon  whom 
the  law  would  have  cast  the  inheritance;  it 
having  been  used  in  this  sense  as  designatio 
pevHonarum.  Besides,  they  must  be  the  rep- 
resentatives of  their  "ancestor,"  which  is 
defined  as  follows:  "One  who  has  preceded 
another  in  a  direct  line  of  descent;  a  lineal 
ascendant.  A  former  possessor;  the  per- 
son last  seised.  ...  A  deceased  person 
from  whom  another  has  inherited  land." 
Black,  Law  Diet.  p.  69;  2  Bl.  Com.  201.  4 
Kent,  Com.  404,  says:  "Ancestral  estates 
are  such  as  are  transmitted  by  descent,  and 
not  by  purchase.'*  The  plaintiff,  as  devisee 
of  his  wife,  does  not  come  within  any  of 
these  definitions. 

We  have  examined  the  cases  cited  by  the 
appellant's  counsel  in  their  brief  and  argu- 
ment, and  find  that  the  language  of  the  sev- 
eral wills  which  was  construed  in  them  as 
giving  vested  remainders  wa«  entirely  dif- 
ferent from  that  of  the  will  in  this  case. 
We  must  obsen^e  well-settled  rules  of  con- 
struction in  interpreting  a  will,  but  such 
rules  must  be  applied  with  strict  reference 
to  the  peculiar  wording  of  the  will,  so  as 
not  to  defeat  the  expressed  intention  of  the 
testator.  We  are  speaking  of  rules  of  con- 
struction, and  not  rules  of  property. 

The  court  correctly  adjudged  that  the 
plaintiff  is  not  a  tenant  in  common  with  de- 
fendants, and  there  was  no  error,  therefore, 
in  dismissing  the  action. 

Connor,  J.,  did  not  sit  on  the  hearing 
of  this  case. 


Elizabeth  WOOL,  Exrx.,  etc.,  of  Jacob  Wool, 
Deceased,  ei  ah, 

V. 

J.  J.  FLEETWOOD,  Appt. 

(136  N.  C.  460.) 

1.    A   clause    in    a   -vrlll    forbidding   tlte 
•ale  of  testator's  real  estate  duringr  the 


lifetime  of  the  life  tenant  Is  void,  as  against 
public  policy. 

2.  A  direction  that  testator's  real  es«> 
tate  remain  in  the  name  of  his  es- 
tate for  a  period  of  fl-ve  years  after 
tbe  death  of.  his  wife,  who  is  given  a  life 
estate  in  the  property,  and  that  at  the  expira- 
tion of  that  period  his  children  appoint  com- 
missioners who  shall  partition  the  property 
between  them,  does  not  prevent  the  Immedi- 
ate vesting  of  tbe  remainder  In  them,  so  that 
with  the  co-operation  of  tbe  life  tenant  they 
can  convey  a  good  title  to  the  property  Im- 
mediately after  the  death  of  the  testator. 

3.  The  meanlnar  of  the  -words  "lawfnl 
heirs"  cannot  be  restricted  as  including 
only  children. 

4.  A  provision  In  a  D%'ill  that,  Atc  years 
after  the  death  of  a  life  tenant*  tes- 
tator's children  shall  procure  the  property  to 
be  divided  between  them,  and  that  they  shall 
own  and  occupy  during  their  natural  lives, 
and  directing  that  at  their  death  the  prop- 
erty shall' go  to  their  lawful  heirs,  vests  in 
them  a  fee  simple,  under  the  rule  in  Shellcp'» 
Case,  so  that  an  attempt  to  make  a  further 
limitation  of  the  estate  in  case  of  their  death 
without  lawful  heirs  is  void. 

5.  A  llntitation  over  to  the  heirs  of 
testator  in  case  of  failure  of  lawful  heirs 
of  the  persons  to  whom  and  their  lawful  heirs 
an  estate  Is  given,  is  defeated,  and  does  not 
mnkc  tlie  first  estate  a  conditional  or  de- 
feasible fee  If  the  heirs  of  testator  and  of 
such  persons  must  of  necessity  be  the  same 
persons. 

6.  Specific  performance  of  a  contract 
to  sell  property  devised  *  by  vrill 
will  not  l>e  decreed  against  the  protest  of  the 
parties,  where  the  result  would  be  to  defeat 
the  Intention  of  the  testator  as  manifested 
In  the  will. 

(November  15,  1904.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Perquimans 
County  in  favor  of  plaintiffs  in  an  action 
brought  to  enforce  specific  performance  of 
a  contract  to  purchase  real  estate.  Af- 
firmed. 

Statement  bv  Walker,  J. : 

This  is  a  controvert v,  submitted  without 
action,  in  which  the  plaintiffs  seek  specific 
performance  of  the  contract  with  the  de- 
fondant  by  which  they  undertook  and  agreed 
tu  sell,  and  the  defendant  to  buy,  125  acres 
of  land,  known  as  the  "Saunders  tract."  The 
land  originally  belonged  to  Jacob  Wool, 
who  devised  it  to  the  plaintiffs  in  the  man- 
ner set  forth  in  his  will,  the  material  itema 
of  which  are  as  follows: 

"(3)  I  give,  devise,  and  bequeath  my  es- 
tate and  property,  real  and  personal,  unto 
my  wife,  Elizabeth  Arnold  Wool,  the  same 
to  be  held  by  her  during  her  natural  life 


NOTR. — As   to   when   remainders   are  vested, 
see  the  preceding  case  of  Bowen  v.   Hackney, 
and  footnote  thereto. 
07  L.  R.  A. 


For  rule  in  Shelley's  Case,  see  also,  in  this 
series,  Fowler  v.  Black,  11  L.  R.  A.  670,  and 
note;  VanoUnder  v.  Carpenter,  2  L.  R.  A.  455, 
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and  tbe  ineome  from  daid  property  shall  go 
to  her  for  her  support. 

**(4)  I  do  hereby  constitute  and  appoint 
my  said  wife,  Elizabeth  Arnold  Wool,  my 
sole  executrix  of  this  my  last  will  and  tes- 
tament without  bond  to  settle  my  estate. 

''(5)  I  order  and  direct  that  none  of  my 
real  estate  be  sold  by  my  wife  or  by  my 
heirs,  or  disposed  of  in  any  way  during  her 
natural  life. 

"  ( 6 )  1  order  and  direct  that  my  estate  re- 
main in  the  name  of  Jacob  Wool's  estate 
five  years  after  the  death  of  my  wife,  Eliza- 
beth A.  Wool,  and  at  her  death  the  surviv- 
ing heirs  shall  select  an  administrator  who 
shall  qualify  according  to  law  and  shall 
manage  the  estate  and  make  a  settlement 
with  the  heirs,  once  a  year,  of  all  money  he 
has  on  hand  to  their  credit;  upon  a  failure 
to  do  so  the  heirs  may  select  another  admin- 
istrator if  they  deem  it  necessary. 

"(7)  I  order  and  direct  that  at  the  ex- 
piration of  five  years  after  the  death  of  my 
wife,  Elizabeth  A.  Wool,  my  son,  Leonard 
Jackson  Wool,  and  Elizabeth  shall  select 
three  commissioners  and*  make  an  equal  di- 
vision of  my  estate  between  themselves, 
Leonard  Jackson  and  Elizabeth  Wool,  who 
shall  own  and  occupy  said  property  during 
their  natural  lives  and,  at  the  death  of 
Leonard  Jackson  and  Elizabeth  Wool,  the 
property  shall  go  to  their  lawful  heirs,  and, 
should  they  have  no  surviving  heirs,  the 
property  shall  go  to  my  lawful  heirs. 

''(8)  I  order  and  direct  that  the  adminis- 
trator shall  receive  as  compensation  for  his 
services  one  and  one-fourth  per  cent  for  re- 
ceiving and  one  and  one-fourth  per  cent  for 
disbursing  whatever  money  may  come  in 
han4  belonging  to  my  estate." 

The  devisees  all  survived  the  testator,  are 
plaintiffs  in  this  controversy,  and  are  of 
full  age,  immarried,  and  without  any  chil- 
dren. The  executrix,  Elizabeth  A.  Wool, 
qualified  as  such,  and  has  fully  settled  the 
estate  of  her  testator.  Prior  to  the  loth  day 
of  June  the  defendant  duly  contracted  with 
the  plaintiffs  to  purchase  of  them  the  tract 
of  land  herein  first  described,  in  fee  simple, 
at  the  sum  of  $1,200,  and  the  plaintiffs  con- 
tracted to  convey  to  him  a  good  and  inde- 
feasible title  in  fee  to  the  same;  and  before 
the  commencement  of  this  action  the  plain- 
tiffs, Elizabeth  A.  Wool,  Leonard  J.  Wool, 
and  Elizabeth  Wool,  executed  and  duly  ten- 
dered to  the  defendant,  J,  J.  Fleetwood,  a 
deed  in  fee  simple,  with  full  warranties,  con- 
veying to  him,  in  terras,  the  tract  of  land 
aforesaid,  and  demanded  of  him  the  pur- 


chase money  which  he  had  agreed  to  pay 
for  the  same.  The  defendant,  Fleetwood, 
refused  to  accept  the  deed  or  to  pay  the 
purchase  money,  upon  the  ground  only  that, 
by  the  terms  of  the  will  of  Jacob  Wool,  the 
plaintiffs  could  not  convey  a  good 'and  in- 
defeasible title  to  the  land.  It  was  agreed 
between  the  parties  that  if,  under  and  by 
virtue  of  the  will,  the  plaintiffs  had  the  le- 
gal right  to  convey  the  land  to  the  defend- 
ant, and  did,  by  the  deed  tendered,  convey  a 
good  and  indefeasible  estate  in  fee  to  him, 
then  judgment  should  be  entered  requiring 
him  to  comply  with  his  said  contract,  by 
accepting  the  said  deed,  and  by  paying  over 
the  money  which  he  had  contracted  to  pay, 
but,  if  the  court  should  be  of  the  opinion 
that  the  plaintiffs  are  unable  to  convey,  by 
virtue  of  the  will  and  deed,  a  good  and  in- 
defeasible fee-simple  title  to  the  land  in 
controversy,  then  the  defendant  should  go 
without  day.  Upon  consideration  of  the 
facts  agreed,  the  court  held  that  the  plain- 
tiffs had  the  legal  right  to  convey  and  make 
a  good  and  indefeasible  title  to  the  land  de- 
scribed in  the  contract,  and  thereupon  ad- 
judged that,  upon  the  plaintiffs  tendering 
to  the  defendant  a  deed  in  due  form,  with  9 
covenant  of  warranty,  for  the  land,  and 
with  i)roper  probate,  they  recover  of  the  de- 
fendant the  amount  of  the  purchase  price 
($1,200)  and  the  costs.  The  defendant  ex- 
cepted to  this  judgment,  and  appealed. 

Mr,  Charles  Wl&edbee,  for  appellant. 

The  word  "lawful"  in  this  section,  before 
the  word  "heirs,"  changes  the  technical 
meaning  of  "heirs"  to  "children,"  and  de- 
scribes the  persons  who  are  to  take  after 
Leonard  J.  and  Elizabeth's  death. 

The  rule  in  Shelley' 8  Case  does  not  ap- 
ply. 

Howell  v.  Knight,  100  N.  C.  264,  6  S.  E. 
721 ;  Bird  v.  Oilliam,  121  N.  C.  326,  28  S. 
E.  489;  Rollins  v.  Keel,  115  N.  C.  68,  20  S. 
E.  209 ;  Mills  v.  Thome,  95  N.  C.  362. 

The  prohibition  against  selling  during 
Mrs.  Wool's  life  prevents  the  execution  of  a 
valid  conveyance  by  the  plaintiffs  till  that 
event. 

2  Washb.  Real  Prop.  pp.  67-69;  Munroe 
v.  Hall,  97  N.  C.  206,  1  S.  E.  651. 

Messrs.  Prnden  A  Prnden,  for  appel- 
lees: 

A  freehold  estate  is  given  Leonard  Jack- 
son and  Elizabeth,  and  by  the  same  con- 
veyance an  estate  is  limited  to  their  heirs  in 
fee  simple,  which  meets  exactly  the  condi- 
tions required  to  put  in  operation  the  rule  in 


and  nole;  Re  Browning,  3  L.  R.  A.  209 ;  Starnes 
V.  Hill,  22  L.  R.  A.  598;  Mcllhlnny  v.  Mc- 
Ilblnny,  24  L.  R.  A.  489 ;  and  Grainger  v. 
Orainger,  3G  L.  R.  A.  186. 

As  to  meaning  of  word  "heirs"  in  wi]],  see 
67  L.  R.  A. 


notes  to  VanoUnder  v.  Carpenter,  2  L.  R.  A. 
457 ;  Boston  Safe  Deposit  &  T.  Co.  v.  Coffin,  8 
L.  R.  A.  747 ;  and  Proctor  v.  Clark,  12  L.  R.  A. 
721 ;  also  Kendall  v.  Gleason,  9  L.  R.  A.  509, 
and  Conger  v.  Lowe,  9  L.  R.  A.  165. 
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Shelley's  Case,  and  to  create  in  the   first 
takers  a  fee- simple  estate. 

Den  ex  dcni.  Folk'  v.  Whitley,  30  N.  C. 
(8  Irtd.  L.)  133;  King  v.  Utley,  85  N.  C. 
59 ;  8mith  v.  Brisson,  90  N.  C.  285 ;  tlichoU 
V.  Gladden,  117  N.  C.  498,  23  S.  E.  459; 
Leathers  v.  Gray,  101  N.  C.  156,  9  Am.  St. 
Rep.  30,  7  S.  E.  657;  2  Washb.  Real  Prop, 
pp.  274,  275. 

The  words  "lawful  heirs"  do  not  change 
the  technical  meaning  and  prevent  the  oper- 
ation of  the  rule  in  Shelley's  Case. 

Ham  V.  Ham,  21  N.  C.  (1  Dev.  &  B.  Eq.) 
598;  Donnell  v.  Mateer,  40  N.  C.  (5  Ired. 
Eq.)  7;  Worrell  v.  Vinson,  60  N.  C.  (5 
Jones,  L.)  91;  Sanderlvn  v.  Deford,  47  N. 
C.   (2  Jones,  L.)   74. 

The  legal  estate  is  conveyed  during  the 
period  of  five  years  to  no  one  by  the  will, 
and  therefore  necessarily  descends  to  Leon- 
ard Jackson  and  Elizabeth,  who  are  the 
only  heirs  at  law  of  Jacob  Wool,  and  is 
conveyed  by  their  deed,  or  certainly  they 
will  be  estopped  to  claim  against  their  deed, 
and  no  one  else  can. 

Den  coo  dem,  Fercbee  v.  Procter,  19  N.  C. 
(2  Dev.  &  B.  L.)  439;  Beam  v.  Jennings, 
89  N.  C.  451 ;  Munds  v.  Cassidey,  98  N.  C. 
562,  4  S.  E.  363,  365;  Gay  v.  Grant,  101 
N.  C.  219,  8  S.  E.  99,  106. 

If  the  title  goes  to  the  administrator,  to 
be  appointed  after  the  death  of  Mrs.  Wool, 
it  will  be  held  by  him  for  the  use  of  Leonard 
and  Elizabeth  as  a  simple  trust,  and  the 
legal  title  will  be  executed  in  them  as  soon 
as  the  said  administrator  is  appointed,  un- 
der the  statute  of  uses. 

Perkins  v.  Brinkley,  133  N.  C.  154,  45 
S.  E.  541;  McKenzie  v.  Sumner,  114  N,  C. 
425,  19  S.  E.  375. 

The  restraint  of  alienation  in  general,  to 
anyone  and  for  all  time,  is  invalid  as  being 
repugnant  to  the  estate  granted. 

2  Washb.  Real  Prop.  pp.  67-69;  Ttoitty 
V.  Camp,  62  N.  C.  (Phill.  Eq.)  61;  Hardy  v. 
Galloway,  111  N.  C.  519,  32  Am.  St.  Rep. 
828,  15  S.  E.  890;  Pritchard  v.  Bailey,  113 
N.  C.  521,  18  S.  E.  668 ;  Latimer  v.  Waddell, 
119  N.  C.  370,  26  S.  E.  122. 

Walker,  J.,  delivered  the  opinion  of  the 
court: 

We  do  not  see  why  the  plaintiffs  are  not 
able,  by  the  deed  which  they  have  tendered, 
to  convey  a  good  and  indefeasible  title  to 
the  defendant.  The  latter  contends,  as  we 
understand,  that  the  deed  will  not  pass  to 
him  such  a  title,  for  three  reasons:  (1) 
Because  by  the  fifth  item  of  the  will  the 
widow  and  the  heirs  are  forbidden  to  sell 
or  dispose  of  any  of  the  real  estate  during 
the  life  of  the  former;  (2)  because  by  the 
terms  of  the  sixth  item  no  estate  vested  in 
the  plaintiffs  I^onard  and  Elizabeth  Wool, 
67  L.  R.  A. 


either  by  descent  or  purchase,  until  the  ex- 
piration of  five  years  after  the  devisor's 
death;  and  (3)  because  by  the  seventh  item 
the  said  Leonard  and  Elizabeth  did  not  ac- 
quire the  fee,  but  only  a  life  estate,  the 
word  "lawful,"  which  qualifies  the  word 
"heirs,"  having  the  eff'ect,  in  law,  of  pre- 
venting the  latter  word  from  operating  as 
one  of  limitation,  and  of  restricting  the 
meaning  of  the  words  "lawful  heirs"  to  that 
of  "children,"  who  will  take,  not  by  descent 
from  their  parents,  but  by  purcha-se  direct- 
ly from  the  devisor,  and  therefore  that  the 
rule  in  Shelley's  Case  and  the  act  of  1784 
(Code,  §  1325)  converting  fees  tail  into  fees 
simple  do  not  apply.  It  is  true  that  the 
testator  places  a  positive  restraint  upon  the 
alienation  of  the  real  property  in  the  fifth 
item  of  his  will,  and  the  plaintifl's,  by  rea- 
son of  that  restriction,  cannot  convey  a  good 
title  to  the  defendant  if  that  provision  of 
the  will  is  valid.  We  entertain  no  doubt 
upon  the  question  thus  presented,  as  it  is 
well  settled  that  such  a  restraint  upon  the 
donee's  right  to  dispose  of  the  property  is 
void,  as  being  contrary  to  a  wise  principle 
of  the  law,  which  is  based  upon  a  sound  pub- 
lic policy.  As  a  general  rule,  it  may  be 
conceded  that  every  person  may  do  with  his 
own  as  he  pleases,  but  this  rule  is  not  of 
universal  application,  but  is  subject  to  some 
exceptions  made  necessary  by  the  interest 
of  the  public  that  the  titles  to  land  should 
be  as  little  fettered,  and  the  power  of  aliena- 
tion as  little  subject  to  restraint,  as  pos- 
sible and  consistent  with  a  reasonable  en- 
joyment of  the  right  of  property  and  all  of 
its  incidents:  it  being,  generally  speaking, 
against  public  policy  to  allow  restraints  to 
be  put  upon  transfers  which  that  public 
policy  does  not  forbid.  Gray,  Restraints  on 
Alienation,  2d  ed.  §  3.  Hence  it  has  ever 
been  the  inclination  of  the  courts,  in  their 
decisions,  to  remove  old  restraints,  and  not 
only  to  discountenance  but  to  disallow  new 
ones,  and  to  put  all  obstacles  out  of  the  way 
of  a  fair  and  reasonable  exercise  of  this 
power  of  alienation,  which  is  one  of  the  most 
important  and  valuable  incidents  of  the 
right  of  property.  While  limited  restraints 
of  a  certain  kind  have  been  recognized  as 
valid,  when  the  fee  is  conveyed,  it  must  be 
conceded  at  this  time  to  be  well  settled  that 
a  restraint  upon  the  right  of  alienation, 
even  for  a  limited  period  of  time,  is,  as  to 
such  an  ee-tate,  invalid ;  it  being  inconsistent 
with  the  nature  of  the  grant,  or  of  the  es- 
tate which  is  created  by  the  latter.  Gray, 
Restraints  on  Alienation,  2d  ed.  41.  The 
elementary  law  writers  (2  Bl.  Com.  157) 
lay  down  the  rule  generally  that  a  condition 
of  nonalienation  annexed  to  a  conveyance 
inter  vivos  or  to  a  devise  of  a  fee  is  void, 
because  it  is  inconsistent  with  the  full  and 
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free  enjoyment  which  the  ownership  of  such 
an  estate  implies.  Twitty  v.  Ca/mp,  62  N. 
C.  (Phill.  Eq.)  61.  "The  doctrine,"  says 
RnfSn,  Ch.  J.,  speaking  for  the  court,  ''rests 
upon  these  considerations:  That  a  gift  of 
the  legal  property  in  a  thing  includes  the 
ju8  disponendi,  and  that  a  restriction  on 
that  right,  as  a  condition,  is  repugnant  to 
the  grant,  and  therefore  void."  Mehane  v. 
Mehane,  39  N.  C.  (4  Ired.  Eq.)  131,  44  Am. 
Dec.  102. 

The  statute  quia  emptores  (18  Edw.  I. 
chap.  1  [1290])  abolished  subinfeudation, 
and,  by  virtue  of  its  provisions,  all  persons 
except  the  King's  tenants  in  capite  were  left 
at  liberty  to  alien  all  or  any  part  of  their 
lands  at  their  own  pleasure  and  discretion 
(2  Bl.  Com.  &89),  and  finally  restrictions 
in  cases  of  freehold  tenure  were  entirely  re- 
moved by  12  Car.  II.  chap.  34;  and  ever 
since  those  statutes  were  passed  the  right 
of  free  and  unlimited  alienation  has  been 
regarded  as  an  inseparable  incident  to  an 
estate  in  fee.  '1  Washb.  Real  Prop.  5th  ed. 
p.  83;  Hardy  v.  Galloway,  111  N.  C.  519,  32 
Am.  St.  Rep.  828,  15  S.  E.  890.  It  can- 
not be  questioned  that  a  condition  of  non- 
alienation  annexed  to  the  grant  of  an  es- 
tate in  fee  is  void,  though  confined  in  its 
operation  to  a  limited  period  of  time.  Gray, 
Restraints  on  Alienation,  §  54.  "The  ca- 
pricious regulations  which  individuals  would 
fain  impose  on  the  enjoyment  and  disposal 
of  property  must  yield  to  the  fixed  rules 
which  have  been  prescribed  by  the  supreme 
power  as  essential  to  the  useful  existence 
of  property."  Dick  v.  Piichford,  21  N.  C. 
(1  Dev.  &  B.  Eq.)  484;  Pritchard  v.  Bailey, 
113  N.  C.  521,  18  S.  E.  668;  Latimer  v. 
Waddell,  119  N.  C.  370,  26  S.  E.  122;  School 
CommHtee  v.  Kesler,  67  N.  C.  at  page  447 ; 
Coke,  §  362.  We  think  it  is  equally  well 
settled — ^at  least  in  this  state — that  such  a 
condition  annexed  to  the  grant  or  devise 
of  an  estate  for  life  is  also  void,  both  as 
to  legal  and  equitable  estates.  In  Dick  v. 
Pitchford,  21  N.  C.  (1  Dev.  &  B.  Eq.)  484, 
Gaston,  J.,  for  the  court,  says:  "The  deed 
does  not  provide  that  in  the  event  of  the 
.  .  .  [life  tenant]  attempting  to  sell  or 
dispose  of  the  same,  or  otherwise  to  antici- 
pate the  receipt  thereof,  that  they  shall  then 
go  over  and  be  paid  to  some  other  person. 
It  secures  to  him,  at  all  events,  the  enjoy- 
ment of  the  property  for  life,  but  prohibits 
him  from  transferring  it  or  anticipating  its 
profits.  Now,  the  general  right  of  the  giver 
of  property  to  prescribe  the  modifications  of 
his  gift  is  subject  to  the  condition  that  these 
modifications  be  not  contrary  to  law,  nor 
repugnant  to  the  nature  of  the  conveyance, 
nor  incompatible  with  the  legal  incidents  be- 
longing to  the  disposition  he  has  made.  The 
power  of  alienation  is  a  legal  incident  of 
67  L.  R.  A. 


ownership.  It  is  familiar  doctrine  that  if  a 
feoffment,  grant,  release,  confirmation,  or 
devise  be  made  upon  condition  not  to  alien 
the  estate,  or  if  a  term  for  years  or  chattel 
personal  be  granted  upon  condition  not  to 
assign,  such  conditions  are  altogether  nu- 
gatory. The  doctrine  obtains  not  less  in 
courts  of  equity,  acting  upon  these  interests 
which  are  the  proper  subject-matter  of  their 
jurisdiction,  than  in  courts  of  law,  adjudi- 
cating upon  legal  interests.  A  departure 
from  it  would  introduce  endless  confusion 
and  innumerable  mischiefs."  Gray,  Re- 
straints on  Alienation,  §  134;  24  Am.  &, 
Eng.  Enc.  Law,  p.  870.  A  distinction  is 
sometimes  to  be  found  in  the  cases  between 
a  condition  against  alienation  or  anticipa- 
tion coupled  with  a  provision  that  the  life 
tenant  and  his  assigns  shall  lose  the  estate 
if  the  condition  is  broken,  and  that  it  shall 
go  over  (which  makes  it  a  limitation),  and 
one  by  which  he  is  compelled  to  keep  the 
property,  so  that  neither  his  grantees  nor 
any  third  person  can  get  hold  of  or  enjoy 
it;  the  latter  condition  being  declared  as 
void,  and  the  former  as  valid.  We  need  not 
pass  upon  this  distinction,  as  there  is  no 
limitation  over  in  this  case. 

The  next  objection  to  the  title  is  equally 
untenable.  It  will  be  observed  on  reading 
the  sixth  item  of  the  will  that,  while  the 
testator  provides  that  his  surviving  heirs-' 
shall  appoint  an  administrator,  he  does  not 
devise  any  estate  to  the  appointee,  but  di- 
rects that  the  "estate"  shall  remain  "in 
the  name  of  Jacob  Wool's  estate."  There 
can  be  no  doubt  that  there  is  nothing  in  this 
item  to  interrupt  the  immediate  descent  of 
the  land  to  the  heirs,  and  they  consequently 
became  seised  by  descent  of  an  estate  in  re- 
mainder, which  was  vested  in  interest,, 
though  not  in  possession, — a  vested  re- 
mainder after  the  life  estate  of  their  moth- 
er. Den  e.^•  dem.  Ferehee  v.  Procter,  19  N. 
C.  ( 2  Dev.  &  B.  L. )  439 ;  Beam  v.  JenningSy 
89  N.  C.  451 ;  Munds  v.  Casaidey,  98  N.  C. 
558,  4  S.  E.  353,  355;  Gay  v.  Grant,  101 
N.  C.  219,  8  S.  E.  99,  106.  As  the  case 
shows  that  the  executrix  had  fully  adminis- 
tered, and  there  was  no  necessity  for  the  ap- 
pointment of  an  administrator  with  the  wilt 
annexed,  and  as  an  administrator  has  noth- 
ing to  do  with  the  land,  except  for  the  pur- 
pose of  selling  it  and  paying  debts  under  a 
power  given  by  the  will  or  by  the  statute, 
we  do  not  see  how  this  provision  can  be 
executed;  and  if  we  construe  the  item  to 
mean  that  thev  shall  select  an  adminis- 
trator,  or  a  trustee  who  is  called  an  admin- 
istrator, and  that  he  shall  take  either  the 
freehold  or  a  chattel  interest  {Trodd  v. 
Downs,  2  Atk.  304;  Goodtitle  ex  dem.  Hay- 
ward  V.  Whitby,  1  Burr.  228)  for  the  pur- 
pose of  performing  the  trust  ( Sanders,  Uses  & 
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Trusts,  2d  Am.  ed.  pp.  25^-257 ) ,  which  trust 
is  special,  and  therefore  not  executed  by  the 
statute  of  uses  (Sanders,  pp.  2-4),  we  yet 
do  not  see  why,  if  the  defendant  accept  the 
deed  of  the  plaintiffs,  the  latter  will  not  be 
estopped  by  their  deed,  or  rebutted  by  their 
warranty,  to  ever  hereafter  assert  any  right 
or  title  under  that  item  of  the  will,  or  to 
avail  themselves  thereof  in  any  way;  and 
this  will  equally  follow  as  a  result  if  the 
provision  is  regarded  as  one  for  the  appoint- 
ment of  an  administrator,  and  as  such  is 
valid.  Especially  will  this  be  the  case  if  the 
deed  contains  covenants  of  seisin,  for  quiet 
enjoyment,  and  against  encumbrances  {U al- 
ly burton  V.  Slagle,  132  N.  C.  947,  44  S.  E. 
6.55;  Doe  ex  dem.  Taylor  v.  Roe,  UN.  C.  <4 
Hawks)  116,  16  Am.  Dec.  612;  Bigelow,  Es- 
toppel, 6th  ed.  pp.  440-446),  and  if  in  the 
premises  and  habendum  the  land,  as  well  as 
its  rents,  issues,  and  profits,  is  conveyed. 
A  copy  of  the  deed  should  have  been  inserted 
in  the  transcript,  as  we  are  asked  to  decide 
whether  it  will  convey  a  good  and  indefeasi- 
ble title,  and  we  should  see  it  before  finally 
determining  what  its  elFect  will  be;  but,  as 
there  is  no  copy,  we  must  assume  from  what 
is  said  in  the  case  that  it  is  in  proper  form  to 
transfer  the  land  and  everything  connected 
therewith  in  which  the  plaintiffs  have  any 
interest  under  the  will;  the  question  sub- 
mitted to  us  involving  merely  the  ability  of 
the  plaintiffs  to  pass  a  good  title  by  their 
deed  to  what  they  acquired  by  the  will. 

The  third  objection  to  the  title  of  the 
plaintiffs  cannot  be  sustained.  By  the  sixth 
item  of  the  will  a  life  estate  was  given  to 
the  Avidow,  and  the  remainder  in  fee  de- 
scended to  the  heirs,  Leonard  and  Elizabeth, 
who  by  the  terms  of  the  seventh  item  are 
to  make  partition  of  the  land  at  the  expira- 
tion of  five  years  from  the  death  of  the  life 
tenant.  The  provision  in  the  seventh  item 
that  Leonard  and  Elizabeth  shall  own  and 
occupy  the  property  during  their  natural 
lives,  and  at  their  death  it  shall  go  to  their 
lawful  heirs,  and,  should  they  have  no  law- 
ful surviving  heirs,  it  shall  go  to  the  testa- 
tor's lawful  heirs,  does  not  change  the  quan- 
tity of  their  interests,  or  convert  their  fee 
into  an  estate  for  their  lives,  with  remainder 
to  their  children.  There  can  be  no  such 
thing  as  an  unlawful  heir.  The  term  "law- 
ful heirs"  means  the  heirs  designated  by 
the  law  to  take  from  their  ancestor,  and  it 
cannot  be  construed  as  meaning  the  children 
of  the  first  taker.  It  follows  that  by  that 
item  of  the  will  an  estate  of  freehold  was 
given  to  the  ancestors,  I>eonard  and  Eliza- 
beth, and  afterwards  by  the  same  instrument 
there  is  a  limitation  by  way  of  remainder 
to  their  heirs  generally,  as  a  class,  to  take 
in  succession  as  heirs  to  them.  The  case 
therefore  falls  directly  within  the  rule  in 
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Shelley* 8  Case,  the  word  *'heirs"  being  one 
of  limitation,  and  the  estate  is  vested  abso- 
lutely in  the  ancestors.  Ham  v.  Ham,  21 
N.  C.  (1  Dev.  &  B.  Eq.)  598;  Donnell  v. 
Mateer,  40  N.  C.  (6  Ired.  Eq.)  7;  Worrell 
V.  Vinson,  oO  N.  C.  (5  Jones,  L.)  91;  Ban- 
dcrlin  v.  Dcfoi^  47  N.  C.  (2  Jones,  L.) 
74.  This  rule  is  of  very  ancient  origin,  and 
has  always  been  considered  as  a  rule  of  law 
or  of  property,  and  not  merely  as  a  rule  of 
construction  adopted  for  the  purpose  of  as- 
certaining the  actual  intention  of  the  tes- 
tator. When  the  words  employed  bring  the 
case  within  the  rule,  the  intention  of  the 
testator  is  not  to  be  considered,  even  though 
he  should  declare  that  the  ancestor  shall 
only  have  a  life  estate.  The  rule  is  impera- 
tive, and  must  be  enforced  iiffiexibly  in  all 
cases  to  which  by  the  terms  of  the  particular 
instrument  it  is  applicable.  25  Am.  &  Eng. 
Enc.  Law,  p.  640.  If  there  is  anything  in 
the  instrument  to  indicate  clearly  an  inten- 
tion not  to  use  the  words  in  their  technical 
sense,  but  as  desoriptio  persoiiarum, — as,  for 
instance,  that  by  the  words  "heirs  of  the 
body"  the  testator  meant  children, — such  an 
interpretation  will  be  given  to  his  language 
as  will  effectuate  his  intention.  "As  the 
law  will  not  entrap  men  by  words  incau- 
tiously used,  if  in  the  limitation  of  a  re- 
mainder by  any  instrument  of  conveyance 
the  phrase  'heirs'  or  'heirs  of  the  body*  be 
expressed,  but  it  is  unequivocally  seen  that 
the  limitation  is  not  made  to  them  in  that 
character,  but  simply  as  a  number  or  class 
of  individuals  thus  attempted  to  be  de- 
scribed, then  the  whole  force  of  the  phrase 
is  restricted  to  this  designation  or  descrip- 
tion,— it  shall  have  the  same  operation  as 
the  words  would  have  of  which  it  is  the  rep- 
resentative; there  is  not,  in  fact,  a  limita- 
tion to  'heirs,'  and,  of  course,  there  is  no 
room  for  the  application  of  the  rule."  Al- 
len V.  Pass,  20  N.  C.  207  (4  Dev.  &  B.  L.  77 ) . 
This  court  has  said  that  the  rule  in  Shel- 
ley's Case  applies  only  when  the  same  per- 
sons will  take  the  same  estate,  whether  thev 
take  by  descent  or  purchase,  in  which  case 
they  are  made  to  take  by  descent,  as  it  is 
more  favorable  to  the  donee,  to  the  feudal 
incidents  of  seignories,  to  the  rights  of  cred- 
itors, and  for  other  reasons,  that  the  first 
taker  should  have  an  estate  of  inheritance; 
but,  when  the  persons  taking  by  purchase 
would  be  different  or  have  other  estates  than 
they  would  take  by  descent  from  the  first 
taker,  the  rule  does  not  apply,  and  the  first 
taker  is  confined  to  an  estate  for  life,  and 
the  heirs,  heirs  of  the  body,  or  issue  in  wills, 
will  take  as  purchasers.  Ward  v.  Janes,  40 
N.  C.  (5  Ired.  Eq.)  400;  Mills  v.  Thome,  96 
N.  C.  362;  Howell  v.  Knight,  100  N.  a  264, 
6  S.  E.  721.  In  Allen  v.  Pass,  20  N.  C.  (4 
Dev.  ft  B.  L.)   at  page  211,  the  same  idea 
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is  thus  expressed:  ''Before  the  application 
of  the  rule  in  Shelley^a  Case,  it  is  always 
proper  first  to  ascertain  whether,  on  the 
true  interpretation  of  the  words  of  the  gift, 
there  is  a  limitation  of  the  inheritance  in 
remainder  to  the  heirs  or  to  the  heirs  of 
the  body  of  one  to  whom  a  precedent  free- 
hold Is  given, — such  a  limitation  does  exist 
when  the  gift  is  to  them  in  the  quality  of 
heirs, — embracing  the  same  number  and  suc- 
cession of  objects,  and  conferring  the  same 
extent  of  interest  as  would  be  embraced  and 
conferred  where  the  inheritance  has  been 
limited  to  the  ancestor." 

The  word  **lawful"  is  not  sufficient  per  se 
to  show  an  intention  not  to  use  the  word 
''heirs"  in  its  ordinary  legal  sense,  as  a 
word  of  inheritance  or  of  limitation ;  and  we 
must  therefore  hold  that  Leonard  and  Eliz- 
abeth, under  the  seventh,  if  not  under  the 
sixth,  item  of  the  will,  took  an  estate  in 
fee.  Ex  parte  Cooper,  136  N.  C.  130,  48  S. 
E.  581,  and  Britt  v.  Rowlcmd  huvher  Co. 
136  N.  C.  171,  48  S.  E.  586,  both  at  this  tomi. 

The  defendant's  counsel,  in  his  brief,  con- 
tends that  the  rule  in  Shelley's  Case  does 
not  apply,  and  relies  upon  Rollins  v.  Keel, 
115  N.  C.  68,  20  S.  E.  209;  Hovoell  v.  Knight, 
100  N.  C.  254,  6  S.  E.  721 ;  Mills  v.  Thorne, 
95  N.  C.  362 ;  and  Bird  v.  Gilliam,  121  N.  C. 
320,  28  S.  E.  489.  But  in  each  of  those 
cases  the  language  of  the  will  was  different 
from  that  used  in  this  will,  and  there  were 
special  circumstances  which  prevented  the 
application  of  the  rule.  The  case  of  Patrick 
v.  Morehead,  85  N.  C.  62,  39  Am.  Rep.  684, 
which  is  cited  with  approval  by  the  court  in 
Rollins  v.  Keel,  is  a  direct  authority  for  the 
construction  we  have  placed  upon  this  item 
of  the  will  with  respect  to  the  operation  of 
the  rule  in  Shelley's  Case.  The  subject  is 
discussed  by  Ashe,  J.,  at  page  67,  85  N".  C, 
39  Am.  Rep.  684. 

It  is  not  suggested  in  the  briefs  of  counsel 
that  the  limitation  over  to  the  "lawful 
heirs"  of  the  testator,  upon  the  death  of 
Leonard  and  Elizabeth  without  leaving 
heirs,  renders  their  estate  a  fee  contingent 
or  defeasible.  We  have,  however,  considered 
the  question,  and  have  reached  the  conclu- 
sion that  it  does  not.  The  heirs  of  Leonard 
and  Elizabeth  will  not  necessarily  be  the 
heirs  of  the  testator,  as  they  may  have 
heirs  on  the  maternal  side;  but  the  con- 
verse is  not  true,  as  the  heirs  of  the  testator 
must  of  necessity  be  the  heirs  of  his  chil- 
dren. It  therefore  follows  that  if,  at  the 
death  of  Leonard  and  Elizabeth,  there  be 
any  persons  living  who  are  the  heirs  of  the 
testator,  they  will  also  be  their  heirs;  and 
this  will,  of  course,  destroy  the  ulterior 
limitation,  for  it  is  not  to  take  effect,  by  the 
terms  of  the  devise,  if  Leonard  and  Eliza- 
beth die  leaving  heirs. 
07  L.  R.  A. 


If  the  parties  were  reversed,  and  we  were 
called  upon  to  decide  whether  the  defendants 
in  this  case  are  entitled  to  specific  perform- 
ance, the  relief  would  be  denied,  as  the  grant- 
ing it  is  a  matter  of  sound  judicial  discretion, 
controlled,  it  is  true,  by  established  princi- 
ples of  equity,  but  exercised  only  upon  a 
consideration  of  all  the  circumstances  of 
each  particular  case  (Pom.  Contr.  Spec. 
Perf.  §  35)  ;  and  as  a  conveyance  by  the 
present  plaintiffs,  Leonard  and  Elizabeth, 
would  tdnd  to  defeat  the  intention  of  the 
testator  as  manifested  in  item  6  of  the  will, 
this  consideration  alone  would  be  sufficient 
to  induce  the  court  to  withhold  its  aid. 
And  a  like  result  would  follow  if  the  plain- 
tiffs in  this  case  were  seeking  to  compel  the 
defendants,  against  their  will,  to  comply 
with  the  contract,  for  the  same  considera- 
tion would  arise.  The  question,  though,  is 
not  presented  in  either  of  these  ways.  The 
defendant  is  willing  to  take  the  title  upon 
our  declaration  that  it  will  at  least  be  good 
in  them  by  reason  of  the  estoppel  or  re- 
butter arising  out  of  the  plaintiffs'  deed 
or  warranty,  and  we  so  decide.  This  af- 
firms the  judgment  below. 

Affirmed. 


W.  H.  TRIPP,  Exr.,  etc.,  of  Mary  Nobles, 

Deceased, 

V. 

S.  J.  NOBLES,  Impleaded,  etc.,  Appt. 
(136  N.  C.  99.) 

1.  A  iprldo'vr  -wbo  offers  for  probate, 
and  undertakes  to  carry  ont  as  ad- 
mlmlatratrtx  ipvltb  the  -vrlU  annexed, 
the  ifvlll  of  ber  bnaband,  which  devises 
to  her  her  own  land  for  life,  with  remainder 
to  tbelr  children,  and  an  additional  sum  of 
money,  is  estopped  to  assert  her  absolute  title 
to  the  real  estate;  and  it  is  immaterial  that 
the  money  is  only  a  small  portion  of  the  value 
of  the  estate,  and  no  more  than  she  would 
be  entitled  to  claim  under  the  law  for  sup- 
port. 

2.  Credltom  of  a  if%-ldovr,  who  become  such 
after  the  death  of  her  husband,  cannot  com- 
plain of  her  election  to  claim  under  the  will 
of  her  husband,  which  devises  to  her  her  own 
real  estate  with  remainder  to  her  children, 
and  an  additional  sum  of  money. 

(Walker  and  Douglas,  JJ,,  dissent  in  part.) 
(September  27,  1904.) 


Note. — As  to  estoppel  of  legatee  receiving, 
though  under  protest,  amount  due  under  will, 
to  contest  validity  thereof,  see,  in  this  series, 
Stone  V.  Cook,  64  L.  R.  A.  287. 

As  to  doctrine  of  election  generally  as  ap- 
plied to  wills,  see  note  to  Callabam  v.  Robinson, 
3  L.  R.  A.  497 ;  McQuerry  v.  Gilliland,  7  L.  R. 
A.  454  ;  Re  Vance,  12  L.  R.  A.  227 ;  and  Schley 
V.  Collis,  18  L.  R.  A.  567. 
29 
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APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Pitt  County 
in  plaintiff's  favor  in  a  petition  for  leave  to 
sell  real  estate  for  the  payment  of  the 
debts  of  Mary  Nobles,  deceased.    Reversed. 

Statement  by  Connor,  J.: 

This  is  a  petition  filed  by  the  plaintiff, 
executor  of  Mary  Nobles,  deceased,  for  li- 
cense to  sell  her  real  estate  to  make  assets 
for  the  payment  of  her  debts.  The  defend- 
ants are  her  heirs  at  law.  The  petition 
contains  the  usual  averments  prescribed  by 
the  statute  in  such  cases.  The  defendant  S. 
J.  Nobles  filed  an  answer  to  the  petition, 
denying  the  material  averments  therein. 
The  clerk,  upon  the  coming  in  of  the  an- 
swer, transferred  the  cause  to  the  civil  is- 
sue docket  for  trial  upon  the  issues  raised 
by  the  pleadings.  The  only  issues  and  find- 
ing thereupon  pertinent  to  the  exceptions 
are:  ''Did  Mary  Nobles  die  in  possession 
of,  and  holding  title  in  fee  to,  the  lands  de- 
scribed in  the  petition?"  This  issue  was, 
by  consent,  answered  "Yes."  "Is  the  plain- 
tiff estopped  to  allege  title  in  Mary  Nobles 
at  the  time  of  her  death  of  the  lands  de- 
scribed in  the  complaint?"  The  jury,  under 
instruction  of  the  court,  answered  the  sec- 
ond "No."  From  a  judgment  for  the  plain- 
tiff the  defendant  S.  J.  Nobles  appealed. 

Messrs,  Skinner  A  Wl&edbee  for  appel- 
lant. 

Messrs,  Jarris  A  Blow  for  appellee. 

Connor,  J.,  delivered  the  opinion  of  the 
court: 

The  land  described  in  the  petition  was 
the  property  of  Simon  J.  Nobles,  the  hus- 
band of  plaintiffs  testatrix,  and  father  of 
the  defendants.  He  conveyed  it  to  Macon 
G.  Moye,  who  immediately  conveyed  to  said 
Mary  J.  Nobles.  Ten  years  thereafter  the 
husband,  Simon  J.  Nobles,  executed  his  will, 
bequeathing  to  his  wife,  the  said  Mary,  all 
of  his  personal  property  of  the  value  of 
$100,  and  devising  to  her  the  land  conveyed 
as  aforesaid  for  her  life,  remainder  to  his 
son,  the  defendant  S.  J.  Nobles,  subject 
to  a  charge  of  $126  in  favor  of  his  daugh- 
ter Florence  L.  Moye,  and  $172  in  favor  of 
another  daughter,  C.  F.  Crawford,  both  of 
whom  are  defendants  herein.  Said  Simon  J. 
died  March,  1891,  and  his  widow,  the  said 
Mary,  offered  the  will  for  probate,  and 
qualified  as  administratrix  cum  testamento 
annexo.  In  her  application  for  probate  of 
said  will  and  letters  of  administration  she 
set  forth  the  value  of  the  estate  as  $600, 
of  which  "$500  is  real  estate  and  $100  is 
personal  property."  She  further  set  forth 
that  "Simon  J.  Nobles,  Florence  L.  Moye, 
and  Mary  Nobles,  the  widow,  are  entitled 
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as  heirs  and  distributees."  The  said  Simon 
J.  and  wife,  Mary,  resided  on  said  land  dur- 
ing the  life  of  the  former,  and  after  his 
death  she  remained  in  possession  until  her 
death,  November  19,  1902.  She  retained  the 
personal  property  bequeathed  to  her  in  the 
will  of  her  said  husband.  The  said  Mary 
Nobles  left  a  last  will  and  testament,  ap- 
pointing the  plaintiff  executor,  which  was 
duly  admitted  to  probate.  She  made  no  dis- 
position of  said  land  in  her  will.  The  de- 
fendant S.  J.  Nobles  insists  that  by  proving 
the  will  of  her  husband  and  qualifying  as 
his  administratrix  cum  testamento  annexo, 
and  taking  and  retaining  the  personal  prop- 
erty, the  said  Mary  elected  to  take  there- 
under, and  that  she  and  her  representatives 
are  thereby  estopped  from  making  any  claim 
to  the  land  inconsistent  with  the  provision 
of  the  will. 

Gaston,  J.,  in  Melchor  v.  Burger,  21  N.  C. 
(1  Dev.  &  B.  Eq.)  634,  says:  "Ever  since 
the  case  of  Noyes  v.  Mordaunt,  which  was 
decided  in  1706  (2  Vern.  681),  it  has  been 
holden  for  an  established  principle  of  equity 
that  where  a  testator,  by  his  will,  confers  a 
bounty  on  one  person,  and  makes  a  dispo- 
sition in  favor  of  another  prejudicial  to  the 
former,  the  person  thus  prejudiced  shall  not 
insist  upon  his  old  right,  and  at  the  same 
time  enjoy  the  boimty  conferred  by  the  will. 
The  intention  of  the  testator  is  apparent 
that  both  dispositions  shall  take  effect,  and 
the  conscience  of  the  donee  is  affected  by 
the  condition  thus  implied  that  he  shall 
not  defraud  the  design  of  the  donor  by  ac- 
cepting the  benefit  and  disclaiming  the  bur- 
den, giving  effect  to  the  disposition  in  his 
favor  and  defeating  that  to  his  prejudice." 
The  doctrine  is  so  strongly  fixed  in  our  juris- 
prudence, and  so  uniformly  adhered  to  and 
enforced  by  the  court,  that  it  is  unnecessary 
to  cite  authority  for  its'  support.  The  facts 
set  out  in  this  record  bring  the  case  clearly 
within  the  operation  of  the  principle,  un- 
less, as  contended  by  the  plaintiff,  there 
be  some  distinguishing  feature  to  take  it 
out  of  the  general  rule.  The  land  devised 
to  the  wife  for  life,  remainder  to  his  son, 
subject  to  the  charge  in  favor  of  the  daugh- 
ters, was  the  property  of  the  wife.  This 
was  well  known  to  the  husband.  The  per- 
sonal property  bequeathed  to  her  in  the 
will  was  the  property  of  the  husband.  Upon 
the  death  of  the  husband  the  wife  well 
knew  the  status  and  value  of  the  property 
and  the  provisions  of  the  will.  She  was  sui 
juriSf  and  fully  competent  to  elect  by  dis- 
senting from  the  will,  if  she  so  desired, 
thereby  holding  her  land  and  taking  the 
personal  property  as  her  year's  support  by 
appropriate  proceedings  for  that  purpose. 
She  deliberately,  and  by  a  most  solemn  and 
unmistakable  act,  chose  to  take  and  hold 
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under  the  will.  The  principle  of  law  which 
iixed  her  status  in  respect  to  the  property  is 
thus  stated:  "The  doctrine  of  election,  as 
applied  to  the  law  of  wills,  simply  means 
that  he  who  takes  under  a  will  must  con- 
form to  all  of  its  provisions.  He  cannot  ac- 
cept a  benefit  given  by  the  testamentary  in- 
strument and  evade  its  burdens.  He  must 
either  conform  to  the  will  or  wholly  reject 
and  repudiate  it.  No  person  is  under  any 
legal  obligation  to  accept  the  bounty  of  the 
testator ;  but,  if  he  accepts  what  the  testator 
confers  upon  him  by  his  will,  he  must  adhere 
to  that  will  throughout  all  its  dispositions." 
2  Underbill,  Wills,  §  726.  This  court,  in 
Weeks  v.  WeeJcs,  77  N.  C.  421,  says:  "It  is 
a  familiar  principle  of  equity  that  a  devisee 
or  legatee  cannot  claim  both  under  a  will 
and  against  it.  If  the  will  gives  his  prop- 
erty to  another,  he  may  keep  his  property, 
but  he  cannot  at  the  same  time  take  any- 
thing given  to  him  by  the  will;  for  it  was 
given  to  him  on  the  implied  condition  that 
he  would  submit  to  the  disposition  of  his 
property  made  by  the  testator."  But  it  is 
suggested  that,  as  the  personal  property 
given  the  wife  was  worth  only  $100,  and  the 
land  $500,  she  took  no  benefit  under  the 
will;  that  she  was  entitled  to  have  the  per- 
ponalty  allotted  to  her  as  and  for  her  year's 
support,  and  therefore  received  no  more 
than  by  the  law^  she  was  entitled  to  have 
from  her  husband's  estate.  We  at  first 
thought  this  fact  relieved  her  of  the  duty 
to  elect,  but  upon  a  careful  examination  of 
the  works  on  equity  jurisprudence  and  many 
cases  we  find  no  suggestion  of  any  such 
exception  to  the  general  rule.  The  value 
of  the  personalty  and  her  right  to  claim 
in  some  other  way  presented  a  strong  reason 
to  her  for  exercising  her  right  to  dissent 
from  the  will,  and  thereby  elect  to  take 
against  it;  but  with  a  full  knowledge  of 
the  facts  she  elected  to  prove  the  will,  and 
take  out  letters  of  administration,  assum- 
ing thereby  the  duty  of  executing  its  pro- 
visions. If  she  had  been  misled  or  acted 
imder  misconception  of  the  condition  of  the 
estate  and  her  rights,  she  might  have  had 
relief,  and  been  permitted  to  exercise  her 
right  of  election  to  dissent  from  the  will; 
but  there  is  no  suggestion  of  that  kind  here. 
It  has  been  held  in  New  York  that  when  one 
elected  to  take  a  benefit  under  the  will  with 
burdens  attached,  he  was  bound,  although  it 
turned  out  that  the  burden  was  greater  than 
the  benefit.  Brown  v.  Knapp,  79  N.  Y.  136. 
"One  who  accepts  of  a  devise  or  bequest 
does  so  on  condition  of  conforming  to  the 
will.  No  one  is  allowed  to  disappoint  a 
will  under  which  he  takes  a  benefit,  and 
everyone  claiming  under  a  will  is  bound 
to  give  full  effect  to  the  legal  dispositions 
thereof  so  far  as  he  can,  .  .  .  and  where 
67  L.  R.  A. 


one  is  thus  put  to  his  election  under  a  will 
it  matters  not  that  what  he  takes  turns  out 
to  be  greater  or  less  in  value  than  that 
which  he  surrenders."  Caulfield  v.  Sulli- 
van, 85  N.  v.  153.  Certainly  this  must  be 
so  where  the  person  knows  at  the  time  she 
elects  to  take  under  the  will  the  value  of  the 
property.  In  Syme  v.  Badger,  92  N.  C.  706, 
Judge  Badger,  for  the  purpose  of  providing 
for  the  payment  of  a  debt  due  his  wafe,  de- 
vised and  bequeathed  to  her  real  and  per- 
sonal property  in  payment  of  the  debt.  He 
left  other  property  and  other  creditors.  Mrs. 
Badger  q\ialified  as  executrix,  and  took 
possession  of  the  property.  It  turned  out 
that  the  property  given  her  was  of  insuffi- 
cient value  to  pay  her  debts.  This  court 
held  that  by  proving  the  will  and  qualify- 
ing as  executrix  she  elected  to  take  under 
the  will,  and  was  thereby  precluded  from 
resorting  to  other  assets  of  her  testator  to 
pay  her  debts.  Smith,  Ch.  J.,  quoting  with 
approval  the  language  of  this  court  in 
Mendenhall  v.  Mendenhall,  53  N.  C.  (8 
Jones,  L.)  287,  said:  "The  act  of  qualify- 
ing as  executrix  and  undertaking  upon  oath 
to  carry  into  eflfect  the  provisions  of  the 
will  is  irrevocable."  The  authorities  are 
cited  in  the  opinion  in  that  case.  The  prin- 
ciple has  been  approved  by  this  court  in 
Allen  V.  Allen,  121  N.  C.  328,  28  S.  E.  513, 
and  Treadway  v.  Payne,  127  N.  C.  436,  37 
S.  E.  460.  We  can  see  no  distinction  be- 
tween the  qualification  of  the  wife  as  ex- 
ecutrix and  administratrix  with  the  will  an- 
nexed. In  either  case  the  will  is  offered  for 
probate,  and  the  party  claims  under  it,  and 
assumes  the  duty  of  executing  its  provi- 
sions. 

It  is  argued  that  the  election  by  Mrs.  No- 
bles cannot  affect  the  rights  of  her  cred- 
itors; that  to  permit  her  thereby  to  devest 
herself  of  her  lands  would  be  a  fraud  upon 
them.  If  the  debts  were  in  existence  at  the 
time  of  the  death  of  her  husband,  we  should 
concur  with  the  plaintiff  in  this  view.  The 
record  does  not  disclose  when  the  debts  were 
contracted.  For  the  purpose  of  disposing 
of  this  appeal  we  cannot  assume  that  the 
outstanding  debts  were  contracted  during 
coverture.  If  they  were  so  contracted/ they 
could  not,  as  simple  contract  debts  or  bonds, 
be  a  charge  upon  her  land.  Of  course,  if 
the  debts  w^ere  chargeable  upon  her  land,  she 
could  not,  bv  her  election  to  take  other 
property  of  less  value  under  her  husband's 
will,  permit  the  land  to  pass  to  other  par- 
ties discharged  of  such  debts.  This  ques- 
tion may  be  inquired  into  upon  another 
trial.  Her  heirs  at  law  and  her  personal 
representative,  except  in  so  far  as  the  rights 
of  existing  creditors  may  be  affected,  are 
bound  by  her  election.  "An  election  once 
made  by  a  party  bound  to  elect,  and  under 
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no  misapprehension  aa  to  his  rights,  and 
with  knowledge  of  the  value  of  the  proper- 
ties to  be  affected  by  such  election,  is  ir- 
revocable, and  binds  the  party  making  it 
and  all  persons  claiming  under  him,  and 
also  all  donees  under  the  instrument  whose 
rights  are  directly  affected  by  the  election." 
Eaton,  Eq.  p.  199;  Cory  v.  Cory,  37  N.  J. 
Eq.  198. 

A  careful  examination  of  the  record  we 
think  explains  the  conduct  of  the  parties. 
The  land  belonged  to  Simon  J.  Nobles.  He 
conveyed  it  to  his  son-in-law,  who  immedi- 
ately conveyed  to  the  wife.  It  was  the  pur- 
pose by  these  conveyances  to  put  the  title 
in  the  wife,  doubtless  to  meet  some  undis- 
closed conditions  or  family  arrangement. 
The  husband  thereupon  makes  his  will,  giv- 
ing this  land  to  the  wife  for  life,  remainder 
to  the  son,  subject  to  a  charge  of  about  one 
half  its  value  in  favor  of  his  two  daughters. 
The  wife  leaves  a  Avill,  in  which  she  makes 
no  mention  of  this  land.  The  reasonable 
inference  is  that  she  understood  and  ac- 
quiesced in  her  husband's  disposition  of  the 
property.  The  issue  in  regard  to  her  own- 
ership is  found  by  consent  in  the  affirmative. 
It  was  evidently  the  purpose  of  counsel  to 
present  the  contested  question  upon  the 
third  issue.  His  honor  instructed  the  jury 
to  answer  the  issue  "No."  Strictly  speak- 
ing^is  honor  was  correct.  The  right  of  the 
remainder-man,  S.  J.  Nobles,  does  not  accrue 
by  way  of  estoppel.  A  court  of  equity 
would,  if  applied  to  at  the  death  of  the  hus- 
band and  the  election  of  the  wife  to  take 
under  the  will,  have  decreed  a  conveyance  of 
the  legal  title  in  the  land  to  the  remainder- 
man, subject  to  the  life  estate  of  the  wife;, 
or  accomplished  the  same  end  by  impressing 
a  trust  upon  the  legal  title  in  accordance 
with  the  disposition  made  in  the  will.  Mr. 
Eaton  says :  If  the  donee  "elect  to  take  un- 
der the  instrument,  he  must  carry  out  all 
its  provisions,  and  transfer  his  own  prop- 
erty disposed  of  thereunder  to  the  person 
named  as  the  recipient  thereof."  Eaton, 
Eq.  §  66.  The  will  of  Simon  J.  Nobles 
did  not  transfer  the  legal  title,  hence  it  re- 
mained in  the  wife,  burdened  with  the  rights 
of  the  son  and  his  sisters.  We  notice  this 
phase  of  the  record  because  of  the  apparent 
inconsistency  in  the  verdict.  The  legal  title 
to  the  land  is  in  the  heirs  of  Mrs.  Nobles, 
but,  as  she  would  have  been  precluded  from 
asserting  it  against  the  devisee  in  the  will 
save  for  her  life  estate,  so  her  executor  may 
not  sell  the  naked  legal  title  as  against  the 
beneficial  owner,  the  defendant  Simon  J. 
Nobles.  The  cause  must  be  remanded  for 
a  new  trial  in  accordance  with  this  opinion. 
it  is  80  ordered. 

"New  trial, 
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Walker,  J.,  dissenting: 

The  facts  of  this  case  are  well  stated  in 
the  opinion  of  the  majority  of  the  court 
as  written  bv  Mr.  Justice  Connor,  and  it  is 
not  necessary,  therefore,  to  repeat  them 
here.  I  do  not  differ  with  my  brethren  of 
the  majority  in  their  understanding  of  the 
facts,  but  their  views  and  mine  are  not  at  all 
in  accord  as  to  the  law  applicable  to  those 
facts.  They  think,  and  have  so  decided, 
that  a  case  of  election  is  presented,  which 
deprives  the  widow  of  her  land,  while  I 
do  not;  my  opinion  being  that  the  law  did 
not  compel  her  to  part  with  her  valuable 
property  in  exchange  for  the  paltry  sum  of 
$100  which  was  given  her  in  the  form  of  a 
legacy,  but  which  really  belonged  to  her  at 
the  time  of  the  pretended  gift.  The  doctrine 
of  election  came  to  us  from  the  civil  law, 
and  is  equitable  in  its  nature.  It  is  based 
upon  no  principle,  as  I  conceive,  which,  in 
its  application,  will  work  so  great  an  in- 
justice as  to  take  that  which  in  law  be- 
longs to  a  widow  and  give  it  to  another'  up- 
on an  inadequate  consideration,  to  say  the 
least  of  it.  "An  election,  in  equity,  is  a 
choice  which  a  party  is  compelled  to  make 
between  the  acceptance  of  a  benefit  under  a 
written  instrument  and  the  retention  of 
some  property  already  his  own,  which  is  at- 
tempted to  be  disposed  of  in  favor  of  a  third 
party  by  virtue  of  the  same  paper.  The 
doctrine  rests  upon  the  principle  that  a  per- 
son claiming  under  any  document  shall  not 
interfere  by  title  paramount  to  prevent  an- 
other part  of  the  same  document  from  hav- 
ing effect  according  to  its  construction.  He 
cannot  accept  and  reject  the  same  writing." 
Bispham,  Eq.  6th  ed.  p.  413,  §  295.  The 
doctrine,  it  is  said,  requires  that  there 
should  be  alternative  benefits  between  which 
the  donee  is  to  make  his  choice  once  for  all, 
and  it  has  been  settled  by  the  more  recent 
authorities  that  it  is  based  upon  the  princi- 
ple of  compensation,  and  not  at  all  upon  the 
idea  of  forfeiture,  as  waa  formerly,  but 
erroneously,  held,  by  not  distinguishing  be- 
tween express  and  implied  elections  and 
cases  in  which  the  beneficiary  elects  to  take 
under  and  those  in  which  he  elects  to  take 
against  the  will.  The  text  writers  and  the 
courts  are  now  practically  agreed  that  the 
underlying  principle  of  this  equity  is  one  of 
compensation  to  the  disappointed  donee,  in- 
stead of  an  entire  forfeiture  by  the  other 
donee  who  gets  the  benefit  under  the  will. 
Fetter,  Eq.  pp.  51,  64.  The  latter  must  only 
make  compensation  out  of  his  share  under 
the  will  to  the  person  who  is  disappointed 
by  his  election.  Indeed,  Adams  in  his  work 
on  Equity,  2d  Am.  ed.  by  L.  &  C.  p.  237 
(97),  says:  "This  [testator's]  intention  is 
at  once  effected  if  compensation  be  the  re- 
sult, but  will  be  manifestly  defeated  by  for- 
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feiture  unless  the  court  can  imply  a  gift 
to  the  disappointed  donee,  for  which  the 
testator  has  given  no  authority."  Eaton, 
£q.  182;  Snell,  Eq.  pp.  204,  205;  1  Pom. 
£q.  Jur.  §  462;  Bigelow,  Estoppel,  5th  ed. 
pp.  674,  675;  Bispham,  Eq.  6th  ed.  §§  296, 
395;  Herman,  Estoppel,  §  1031.  The  doc- 
trine is  not  applicable  if  there  is  no  fund 
from  which  compensation  can  be  made. 
This  follows  as  a  matter  of  course.  Snell, 
Eq.  Ist  Am.  ed.  205,  206;  Bigelow,  Estoppel, 
p.  676;  Fetter,  Eq.  p.  54.  But  it  is  also 
necessary,  in  order  to  put  anyone  to  an 
election,  that  the  testator  should  give  by 
his  will  property  actually  and  absolutely 
owned  by  himself  to  the  person  required  to 
elect,  or,  as  it  is  put,  some  free  disposable 
property,  which  can  become  compensation 
for  what  the  donor  seeks  to  take  away. 
Bigelow,  Estoppel,  676;  Fetter,  Eq.  52,  54; 
Eaton,  Eq.  185.  This  doctrine  of  equity 
has  grown  out  of  the  fundamental  maxim 
that  he  who  seeks  equity  must  do  equity, 
and  it  does  not  arise  when  the  conscience 
of  the  alleged  refractory  donee  is  not  so 
affected  as  to  require  him  to  surrender  some- 
thing of  his  own  for  that  which  his  donor 
has  conferred  upon  him.  1  Pom.  Eq.  Jur. 
§  461 ;  Snell,  Eq.  p.  202.  Applying  the  prin- 
ciple as  thus  understood  to  the  facts  of  our 
case,  let  us  see  if  there  was  any  obligation 
imposed  upon  Mrs.  Nobles  to  elect  between 
inconsistent  benefits,  and  whether,  by  what 
she  did,  her  title  to  the  land  devised  in  the 
will  has  been  lost  or  in  the  least  impaired. 
In  the  very  beginning  it  must  be  conceded 
that  such  is  not  the  case,  as,  in  any  event, 
she  is  required  to  give  up  only  the  pecuniary 
legacy  of  $100  for  the  purpose  of  making 
.compensation,  and  to  that  extent  merely 
does  she  -  lose  anything.  The  authorities 
are  all  at  one  in  stating  that  she  may  keep 
that  which  is  her  own,  provided  she  makes 
compensation  to  the  losing  donee,  if  the  al- 
ternative gift  to  her  is  sufficient  for  that 
purpose,  and.  if  not  sufficient,  then  pro  tan- 
to,  and,  if  it  is  more  than  enough  for  the 
purpose,  she  retains  the  surplus.  This  is 
the  well-settled  rule,  as  the  above  citations 
will  substantiate,  and  it  holds  good  in  her 
favor  until  by  some  decree  of  the  court  she 
has,  or,  if  she  is  dead,  her  heirs  have,  been 
compelled  to  convey  to  the  other  donee.  The 
devisee  S.  J,  Nobles  could  recover  at  the  ut- 
most only  the  sum  of  $100  and  interest,  if 
the  land  is  worth  more  than  that  sum. 

It  is  not  necessary,  though,  to  rely  upon 
the  principle  of  compensation  in  order  to 
defeat  the  claim  of  the  defendant  S.  J.  No- 
bles. Every  widow  of  an  intestate,  or  of  a 
testator  from  whose  will  she  has  dissented, 
is  entitled,  besides  her  distributive  share  in 
her  deceased  husband's  personal  estate,  to 
an  allowance  for  the  support  of  herself  and 
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family  for  one  year  after  his  death;  the 
value  of  that  "year's  allowance"  being  not 
less  than  $300.  Code,  §§  2116,  2118.  Where 
the  value  of  any  gift  of  personal  property 
to  her  in  her  husband's  will  does  not  ex- 
ceed the  amount  allowed  her  by  law,  she 
need  not  dissent  in  order  to  claim  her  year's 
support,  because  it  is  presumed  to  be  given 
by  the  testator  as  and  for  her  allowance. 
Flippin  v.  Flippin,  117  N.  C.  376,  23  S.  E. 
321.  There  could  be  no  reason  for  requir- 
ing her  to  dissent  if  she  will  get  no  more 
by  doing  so,  and  in  such  a  case  she  takes 
the  amount  given  in  the  will  as  her  year's 
allowance  by  virtue  of  the  law,  and  not  of 
the  will.  She  is  considered  as  in  the  pos- 
session and  enjoyment  of  it  under  her  para- 
mount title.  Statutes  in  all  material  re- 
spects like  ours  have  been  thus  construed  in 
other  states  by  courts  whose  decisions  are 
entitled  to  the  highest  respect.  Baker  t. 
Baker,  67  Wis.  382,  15  N.  W.  425 ;  Godman 
v.  Converse,  38  Neb.  657,  57  N.  W.  394; 
Moore  v.  Moore,  48  Mich.  271,  12  N.  W. 
180;  Williama  v.  Williams,  5  Gray,  24. 
Why  should  the  widow  be  compelled  to  dis- 
sent in  such  a  case  as  this  one?  Why  be 
required  to  do  so  vain  and  unprofitable  a 
thing?  If  she  had  formally  dissented,  she 
would  have  received  no  more  than  if  she 
had  taken  what  was  given  by  the  will,  as 
the  $100  was  all  of  her  husband's  personal 
estate,  and  therefore  with  or  without  a  dis- 
sent she  would  get  the  same  thing,  and  much 
less  than  the  minimum  sum  to  which  she 
was  entitled  under  the  law.  The  benefit 
which  she  received,  in  order  to  bind  her  by 
an  election  to  abide  by  the  devise  of  her 
own  property,  must  have  been  a  substantial 
one,  and  surely  must  have  been  something 
of  which  her  husband  had  the  absolute  right 
of  disposal,  without  any  right  of  veto  in 
her.  This  is  not  like  the  case  of  a  distribu- 
tee, who  can  take  nothing  unless  the  ances- 
tor dies  intestate,  but  must  be  content,  when 
there  is  a  will,  to  take  what  is  given  by  it, 
and  who  cannot  repudiate  it  in  order  to 
take  under  the  law,  being  dependent  alto- 
gether on  the  bounty  of  th^i  decedent.  Pear- 
son, Ch.  J.,  notes  the  distinction  in  Har- 
rington v.  McLean,  62  N.  C.  (Phill.  Eq.) 
at  page  260,  in  citing  and  commenting  on 
Mendenhall  v.  Mendenhall,  53  N.  C.  (8 
Jones,  L.)  287.  I  have  been  able  to  find  but 
two  cases  in  which  the  point  presented  in 
this  case  has  been  considered.  In  Stone  v. 
Yandermark,  146  III.  312,  .34  N.  E.  150,  a 
^vidow  had  taken  possession  of  certain  land 
and  personal  property  devised  to  her  by  her 
husband,  and  it  was  contended  that  she 
thereby  elected  to  take  under  the  will;  but 
the  court,  finding  that  the  personal  prop- 
erty was  less  in  value  than  she  was  enti- 
tled  to   receive  under  the  statute  as  her 
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year's  allowance,  and  that  the  land  was  the 
homestead,  to  the  possession  of  which,  dur- 
ing her  life,  she  was  also  entitled  under 
the  law,  held  that  there  had  been  no  elec- 
tion. The  case  of  Gompher  v.  Gompher,  25 
Pa.  31,  is  much  like  ours  in  its  facts.  There 
the  husband  bequeathed  to  his  wife  per- 
sonal property  to  the  value  of  $300,  being 
the  amount  of  the  year's  support  allowed  by 
the  statute,  as  in  this  case.  She  accepted 
the  provision  made  for  her,  and  the  court 
held  that  this  did  not  bind  her  to  an  elec- 
tion to  take  under  the  will,  as  she  claimed 
under  the  law;  but  the  court  further  said 
that,  if  she  had  claimed  as  distributee,  it 
would  have  been  otherwise,  making  the  same 
distinction  that  was  made  by  Pearson,  Ch. 
J.,  in  Harrington  v.  McLean,  62  N.  C. 
(Phill.  Eq.)  260.  In  Smith  v.  Butler,  85 
Tex.,  at  page  130,  19  S.  W.  1085,  the  court, 
in  discussing  this  question,  said :  'The  wife 
would  receive,  if  she  took  under  the  will, 
something  she  would  not  otherwise  be  en- 
titled to,  so  far  as  the  record  shows,  either 
by  reason  of  her  community  right  or  as  the 
surviving  head  of  the  family;  and  by  the 
will  the  children  of  the  testator  would  be 
deprived  of  some  property  to  which  they 
would  have  been  entitled  but  for  the  will. 
The  principle  of  election  is  that  he  who  ac- 
cepts a  benefit  under  a  will  must  adopt  the 
whole  contents  of  the  instrument,  so  far  as 
it  concerns  him,  conforming  to  its  provi- 
sions, and  renouncing  every  right  inconsis- 
tent with  it  .  .  .  Some  free  disposable 
property  must  be  given  to  the  electing  donee 
which  can  become  compensation  for  what 
the  testator  sought  to  take  away."  The  rule 
requires,  therefore,  that  there  must  be  a 
benefit  which  the  party  claimed  to  have 
elected  would  not  have  enjoyed  if  the  will 
had  not  been  executed.  What  did  this 
widow  get  under  the  will  that  she  would 
not  have  received  under  the  law  bv  dissent- 
ing  (if  a  dissent  was  necessary),  or  if  her 
husband  had  died  intestate?  The  taking  of 
her  property  under  such  circumstances, 
when  she  gets  nothing  that  can  justly  be 
called  compensation,  would  amount  to  con- 
fiscation, and  would  violate  the  cardinal 
principle  of  the  doctrine  of  election. 

The  cases  cited  in  the  opinion  do  not  sus- 
tain the  conclusion  of  the  court,  because  in 
all  of  them  there  was  a  substantial  benefit 
received  by  the  electing  donee.  There  was 
something  like  compensation  given  for  that 
which  was  taken  and  devised  or  bequeathed 
to  another.  In  Syme  v.  Badger  the  donee 
was  given,  not  only  a  specific  fund  for  the 
payment  of  the  debt  due  her,  but  also  a 
large  pecuniary  or  **bond"  legacy,  and  also 
the  residue  of  the  testator's  estate.  Every 
one  of  those  cases  proceed  upon  the  assump- 
tion that  the  donee,  who  was  held  to  have 
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made  an  election,  had  received  something 
from  the  testator  which  would  not  have 
been  his  or  hers  but  for  the  bounty  thus  con- 
ferred. 

The  idea  that  the  mere  qualification  of  a 
person  as  executor  or  administrator  with 
the  will  annexed  estops  him  to  claim  against 
the  instrument — that  is,  to  accept  and  re- 
ject it  at  the  same  time — was  founded  upon 
the  ancient  provision  of  the  common  law 
by  which  the  personal  representative,  after 
paying  debts  and  legacies,  was  entitled  to 
the  surplus  of  the  estate,  and  also  had  the 
right  of  retainer  against  other  creditors 
whose  debts  were  of  equal  dignity,  and  had 
other  rights  and  privileges  not  necessary  to 
be  enumerated.  All  of  these  have  been 
taken  away,  and  the  rule  founded  upon  this 
reason  of  the  common  law  has  ceased  to  ex- 
ist. This  is  in  accordance  with  the  maxim 
of  the  law.  ''Reason  is  the  soul  of  the  law, 
and,  when  the  reason  of  any  particular  law 
ceases,  so  does  the  law  itself."  Broom,  Le- 
gal Maxims,  8th  ed.  p.  159.  The  proposi- 
tion that  an  executor  is  thus  estopped  by 
his  proving  the  will  and  qualifying  under 
it  is  distinctly  repudiated  by  this  court  in 
Allen  V.  Allen,  121  N.  C.  328,  28  S.  E.  513, 
as  the  following  language  of  the  court  in 
the  opinion  of  Montgomery,  J.,  will  clearly 
show.  Discussing  the  question  as  to  wheth- 
er proving  the  will  and  qualifying  as  ex- 
ecutor estop  or  amount  to  an  election,  the 
court  says:  "This  is  an  important  question, 
and  is  raised  in  its  naked  simplicity  for 
the  first  time  in  this  state.  Under  the  com- 
mon law^  the  answer  to  the  question  was 
ready  enough,  if  not  entirely  satisfactory. 
By  the  act  of  qualification  the  executor  be- 
came vested  with  the  whole  personal  estate, 
and  after  the  payment  of  debts  and  lega- 
cies was  entitled  to  the  surplus,  unless  it 
appeared  on  the  face  of  the  will  that  the 
testator  did  not  intend  for  the  executor  to 
have  it.  Therefore,  and  imder  that  system, 
it  is  manifest  that  the  act  of  qualifying  as 
executor  and  taking  the  oath  of  office  to  ex- 
ecute the  provisions  of  the  will  was  irrev- 
ocable on  his  part,  and  the  executor  had 
to  proceed  to  execute  the  will  in  all  its 
parts  and  in  its  entirety.  But  the  reason 
of  the  common  law  is  of  no  force  now,  for 
executors,  after  the  debts  and  legacies  are 
paid,  are  trustees  of  the  residuum  for  the 
next  of  kin."  This  repudiates  the  ancient 
doctrine.  What  is  said  by  Chief  Justice 
Smith  in  Yorkly  v.  Stinson,  97  N.  C,  at 
page  240.  1  S.  £.  454^  in  referring  to  Men- 
denhall  v.  Mendenhall  and  Syme  v.  Badger, 
must  be  taken  and  considered  in  connection 
with  the  peculiar  facts  of  those  cases,  in 
which  it  appeared  that  the  donees  received 
a  clear  benefit.  The  point  we  are  discuss- 
ing was  not  involved  in  Yorkly  v.  Stinson, 
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and  the  language  used  in  that  case  by  the 
chief  justice  at  page  239,  97  S.  £.,  page  453, 
1  S.  E.,  shows  plainly  that  he  thought  it 
necessary  some  benefit  should  be  received  in 
order  to  put  the  donee  to  an  election.  The 
very  essence  of  the  doctrine  is  that  there 
should  be  inconsistent  benefit.  This  is  im- 
plied by  the  very  word  "election,"  and  the 
party  to  choose  may  keep  his  own,  which  is 
given  away  by  a  will,  unless  an  alternative 
benefit  is  presented,  which  one,  if  accepted 
by  him,  renders  it  inequitable  and  uncon- 
scionable that  he  should  retain  the  other. 
As  the  doctrine  is  a  creature  of  equity,  it 
should  not  be  allowed  to  work  an  injustice, 
and  should  not  be  applied  to  any  case  upon 
purely  technical  principles,  and  where  the 
person  whom  it  is  proposed  to  bind  by  the 
election  has  received  no  real  or  substantial 
advantage  by  g^ft  which  would  affect  his 
conscience  and  preclude  his  right  to  disap- 
point the  will  of  the  donor.  That  is  the  case 
to  be  found  in  this  record. 

It  all  comes  to  this:  That  the  widow  did 
not  forfeit  her  land  so  as  to  devest  her  title 
and  take  away  the  right  of  her  executor  to 
sell  it,  but,  if  she  was  put  to  an  election  at 
all, — which  I  think  has  been  shown  not  to 
be  the  case, — she  can  still  claim  her  own 
(and  her  executor  succeeds  to  her  right)  by 
making  compensation  to  the  extent  of  the 
legacy  received  by  her  The  subject,  in  this 
aspect  of  it,  is  so  exhaustively  discussed, 
and  the  principle  for  which  I  contend  is  so 
conclusively  vindicated,  in  2  Underbill  on 
Wills,  §  729,  as  the  only  true  and  equitable 
one,  and  the  one,  too,  which  has  been  gen- 
erally, if  not  universally,  accepted,  that  I 
must  add  what  is  said  by  that  text  writer 
to  the  other  authorities  cited.  If  it  is  sug- 
gested that  this  view  of  the  case  was  not 
presented  in  the  court  below  nor  in  this 
court,  I  can  only  answer  that  the  lower 
court  held  the  plaintiff  was  not  estopped, 
and,  as  the  charge  to  the  jury  to  that  ef- 
fect was  correct,  it  can  make  no  difference 
what  reason  for  the  ruling  was  in  the  mind 
of  counsel  or  the  court.  We  must  presume, 
in  the  absence  of  a  reason  being  assigned, 
that  the  decision  was  based  upon  the  right 
one. 

I  conclude  that  neither  the  widow  nor  her 
executor  was  estopped  to  deny  the  title,  nor 
was  slie  put  to  an  election;  and,  if  she  was, 
the  case  should  have  been  decided  upon  the 
principle  of  compensation,  and  not  upon 
that  of  forfeiture  or  estoppel.  In  no  view 
of  the  case  can  the  court,  upon  the  ground 
of  estoppel  or  election,  deprive  the  widow 
or  her  executor,  who  represents  her,- of  that 
which  was  rightfully  hers,  and  give  it  to 
another,  who  will  lose  nothing  to  which  he 
is  justly  entitled  if  the  money  and  the  land 
are  both  adjudged  to  have  been  hers  at  her 
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death.  In  my  judgment,  it  would  be  not 
only  against  sound  law  so  to  do,  but  against 
established  principles  of  equity.  The  de- 
fendant would  be  merely  receiving  something 
for  nothing.  Believing  as  I  do,  and  for  the 
reasons  stated,  that  the  court  committed  no 
error  in  the  trial  of  the  case,  and  that  it 
should  be  so  declared,  I  must  dissent  from 
the  opinion  of  the  court. 

Doiislas»  J.:     I  concur  in  the  dissenting 
opinion. 


S.  M.  DANIEL,  Appt.y 

V. 

ATLANTIC     COAST     LINE     RAILROAD 

COMPANY. 

(136  N.  C.  517.) 

The  appointment  of  one  as  caaltier  'at 
a  rail^vay  atatlon,  with  power  to  collect 
money,  give  receipts.  Bell  tickets,  take  care  of 
the  money  received,  and  forward  it  to  the 
treasurer  of  the  company,  does  not  empower 
him  to  arrest  persons  whom  he  suspects  of 
having  stolen  money  which  has  come  into  bis 
possession,  so  as  to  render  the  railroad  com- 
pany liable  in  case  he  causes  the  arrest  of  an 
innocent  person. 

(November  22,  1904.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Pitt  County  in 
defendant's  favor  in  an  action  brought  to 
recover  damages  for  alleged  wrongful  ar- 
rest and  imprisonment.     Affirmed. 

Statement  by  Walker,  J.: 

This  is  an  action  for  malicious  prosecu- 
tion and  false  arrest  and  imprisonment.  The 
plaintiff  was  accused  and  prosecuted  by  the 
agent  of  the  defendant  at  Greenville  of  steal- 
ing money  from  its  office  at  that  place,  of 
which  the  agent  had  charge.  The  testimony 
necessary  to  be  stated  was,  in  substance,  as 
follows:  The  plaintiff  is  a  young  man, 
thirty  years  of  age,  a  native  of  Pitt  county, 
and  now  a  resident  of  Goldsboro.  On  the 
day  of  his  arrest,  but  prior  thereto,  he  went 
to  the  depot  of  the  defendant  company  in 
Greenville  to  take  the  train  for  Goldsboro 

Note. — As  to  liability  of  master  for  false  ar 
rest,  imprisonment,  or  malicious  prosecution  by 
servant,  see  also,  in  this  series.  Mulligan  v.  New 
York  &  R.  B.  R.  Co.  14  L.  R.  A.  701,  and  note; 
Gillingham  v.  Ohio  River  R.  Co.  14  L.  R.  A.  798  ; 
Palmerl  v.  Manhattan  R.  Co.  16  L.  R.  A.  1S6 ; 
Staples  V.  Schmid,  19  L.  R.  A.  824 ;  A 'Hem  v. 
Iowa  State  Agri.  Soc.  24  L.  R.  A.  655 ;  Central 
R.  Co.  V.  Brewer,  27  L.  R.  A.  63 ;  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Henry,  29  L.  R.  A.  465 ;  Eichen- 
green  v.  Louisville  &  N.  R.  Co.  81  L.  R.  A.  702 ; 
Little  Rock  Traction  &  Electric  Co.  v.  Walker, 
40  L.  R.  A.  473 ;  Palmer  v.  Mahie  C.  R.  Co.  44 
L.  R.  A.  673 ;  and  Markley  v.  Snow,  64  L.  R.  A. 
GS5. 
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via  Kinston,  and,  finding  the  passenger  depot 
closed,  he  went  to  the  freight  depot,  inquired 
about  his  train,  and  was  invited  into  the 
oiEce  by  Atkinson,  the  agent  of  defendant. 
Plaintiff  went  behind  the  rail  and  sat  by  the 
stove.  Three  or  four  people  came  -in,  and 
then  went  out.  Atkinson  was  coimting 
money  and  putting  it  in  a  package.  He  got 
another  man  to  count  it,  and  he  put  it  in 
an  envelope,  and  then  put  it  in  a  drawer, 
locked  the  drawer,  and  went  to  supper. 
Plaintiff  went  out  behind  him  in  about  three 
minutes,  leaving  several  white  people  and 
one  colored  man  in  the  oMoe.  Defendant's 
train  was  late,  and  when  it  came  the  plain- 
tiff boarded  it  and  went  to  Kinston,  where 
he  missed  connection  with  the  Atlantic  & 
North  Carolina  train,  and  was  forced  to 
spend  the  night  at  Kinston.  During  the 
night  a  call  came  from  the  depot  at  Green- 
ville for  the  depot  at  Kinston  by  phone — 
agent  at  Greenville  calling  agent  at  Kinston 
— connection  was  made,  and  immediately 
after  this  the  agent  of  defendant  at  Kinston 
went  to  the  hotel,  called  for  a  policeman, 
and  told  him  he  had  orders  to  arrest 
Daniel;  and  then,  with  the  policeman,  the 
agent  went  to  his  room  at  the  hotel,  and 
demanded  admission ;  and  on  being  admitted 
to  the  room  the  agent  of  defendant  company 
directed  his  search,  and  also  his  arrest  un- 
til the  agent  at  Greenville  could  be  com- 
municated with ;  the  agent  at  Kinston  stat- 
ing that  the  arrest  was  for  larceny  of  money 
from  the  company  in  Greenville.  No  war- 
rant was  sworn  out  for  the  arrest,  and  all 
was  done  by  agents  of  defendant  company, 
and  the  policeman  at  their  instance.  The 
agent  at  Greenville  came  down  town,  saw  the 
chief  of  police  at  Greenville,  and  asked  him 
to  go  to  the  phone  office  with  him.  They 
went  to  the  phone  office,  and  the  agentr— 
Atkinson — called  for  the  policeman  in  Kin- 
ston, and  at  his  request  the  Greenville 
policeman  did  the  talking.  Atkinson  was 
notified  that,  no  warrant  being  at  that  time 
sworn  out  for  plaintiff's  arrest,  the  police- 
man declined  to  order  his  arrest;  but  after- 
wards the  chief  of  police  of  Greenville,  at 
Atkinson's  request,  called  up  the  policeman 
at  Kinston  over  the  phone,  and  requested 
him  to  arrest  plaintiff,  which  he  did;  being 
assisted  by  the  defendant's  agent  at  Kin- 
ston, as  above  stated.  The  arrest  was  made 
in  plaintiff's  room  in  the  hotel  late  at  night, 
after  he  had  retired,  and  he  was  subjected 
to  the  most  thorough  search  and  also  his 
room;  Meacham,  the  defendant's  agent  at 
Kinston,  and  several  policemen  being  pres- 
ent and  taking  part  in  the  search.  Plaintiff 
was  taken  through  the  hotel  office,  and  down 
the  public  street  to  the  guardhouse,  where 
he  was  detained  a  half  or  three-quarters  of 
an  hour.  No  evidence  of  plaintiff's  guilt 
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being  discovered,  he  was  released,  after  a 
policeman  had  commimicated  with  the  agent 
at  Greenville,  and  had  been  told  to  let  him 
go.  On  Sunday  morning,  following  the  ar- 
rest and  search,  the  agent  at  Greenville  ap- 
plied to  the  mayor  of  Greenville,  who  was 
local  counsel  for  defendant  company,  for  a 
warrant  for  the  plaintiff,  charging  him  with 
the  larceny  of  defendant  company's  money 
from  the  possession  of  the  agent.  The  war- 
rant was  issued,  and  plaintiff  arrested  un- 
der it  on  his  return  to  Greenville  next  day. 
This  was  done  after  he  had  onoe  been  arrest- 
ed and  searched  by  direction  of  agent  at 
Greenville,  and,  at  his  direction  released. 
On  application  the  case  was  removed  for 
trial  to  another  justice.  At  the  trial,  delay 
was  caused  by  the  failure  of  the  agent  to 
appear.  He  was  .afterwards  seen  coming  out 
of  the  office  of  the  local  attorney  of  defend- 
ant company,  and  soon  appeared  at  the 
trial.  After  hearing  all  the  evidence,  the 
justice  dismissed  the  warrant,  finding  no 
probable  cause.  Atkinson,  at  whose  instance 
and  request  plaintiff  was  arrested  at  Kin- 
ston, and  afterwards  in  Greenville,  was 
cashier  in  the  defendant's  office  in  the  latter 
place.  His  duties  were  to  collect  money  for 
freight,  give  receipts  therefor,  sell  tickets 
to  passengers,  take  care  of  the  money  re- 
ceived by  him,  and  forward  the  same  to  the 
treasurer  of  the  defendant  company  at  Wil- 
mington. Plaintiff  testified  that  he  did  not 
take  the  money  or  voucher.  Money  to  the 
amount  of  $132.4.5  and  a  railroad  voucher 
for  $37.60  were  stolen  from  a  cash  drawer 
in  the  railroad  office  the  night  the  plaintiff 
was  there.  At  the  close  of  the  testimony 
for  the  plaintiff,  the  defendant  moved  to  dis- 
miss the  action  under  the  statute.  The  mo- 
tion was  granted,  and  judgment  rendered  ac- 
cordingly.   Plaintiff  excepted  and  appealed. 

Messrs.  FlemixiK  A  Moore,  for  appel- 
lant: 

The  principal  is  liable  to  third  persons 
in  civil  suits  for  acts  of  his  agent  in  the 
course  of  employment^  though  the  principal 
did  not  authorize,  justify,  or  participate  in, 
or  indeed  know  of,  such  misconduct,  or  even 
though  he  forbade  or  disapproved  of  it. 

Story,  Agency,  §  462. 

In  anything  he  did,  if  the  agent  did  not 
act  for  any  purpose  of  his  own,  but  to  dis- 
charge what  he  believed  to  be  his  duty  to 
his  principal,  it  matters  not  that  he  ex- 
ceeded the  powers  conferred  upon  him  by 
his  principal,  and  that  he  did  an  act  the 
principal  was  not  authorized  to  do,  so  long 
as  he  acted  in  the  line  of  his  duty,  or  at- 
tempted to  perform  a  duty  pertaining  to  his 
employment,  or  which  he  believed  pertained 
to  that  service, — the  company  is  liable. 

Lynch  v.   Metropolitan  Elev.  R.   Co,  90 
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N.  Y.  86,  43  Am.  Rep.  141 ;  Stone  v.  HillSy 
46  Conn.  47,  29  Am.  Rep.  635. 

When  it  is  contended  that  the  master  is 
not  liable  for  i^nlful  wrong  of  .the  servant, 
the  language  must  be  understood  as  re- 
ferring to  an  act  of  positive  and  designed 
injury,  not  done  with  a  view  to  the  master's 
service. 

Rounds  V.  Delatoare,  L.  d  W,  R,  Co.  64 
X.  Y.  136,  21  Am.  Rep.  697 ;  Cooley,  Torts, 
2d  ed.  p.  626. 

The  question  as  to  whether  or  not  the 
servant  acted  within  the  scope  of  his  em- 
ployment is  for  the  jury. 

1  Thomp.  Neg.  §  616,  p.  664. 

And  the  burden  of  proof  that  he  did  not 
so  act  is  on  the  defendant. 

1  Thomp.  Neg.  §  613,  p.  563;  1  Shearm.  & 
Redf.  Neg.  §  147. 

A  railroad  company  is  responsible  for  in- 
jury caused  by  the  wrongful  act  of  its  em- 
ployee, while  acting  in  the  general  scope  of 
his  employment,  whether  such  act  is  wilful, 
wanton,  and  malicious,  or  merely  negligent. 

Cook  v.  Southern  R,  Co,  128  N.  C.  333, 
38  S.  E.  925;  Hussey  v.  Norfolk  Southern 
R,  Co.  98  N.  C.  41,  2  Am.  St.  Rep.  312,  3 
S.  E.  923;  Pierce,  Railroads,  279;  First 
Nat,  Bank  v.  Graham,  100  U.  S.  699,  25  L. 
ed.  760;  Qruher  v.  Washington  d  J.  R.  Co, 
92  N.  C.  1;  Philadelphia,  W.  d  B.  R,  Co. 
V.  Quigley,  21  How.  202,  16  L.  ed.  73;  Lovick 
V.  Atlantic  Coast  Line  R.  Co.  129  N.  C.  433, 
40  S.  E.  191 ;  Kelly  v.  Durham  Traction  Co. 
132  N.  C.  372,  43  S.  E.  923. 

Messrs.  Skinner  ft  Wl&edbee  and  Pon 
St  Fuller,  for  appellee: 

The  cashier's  duty  is  plain  and  simple  to 
collect  and  remit,  and  it  is  not  within  the 
course  or  scope  of  his  employment  to  put 
the  criminal  law  into  operation,  and  there 
is  not  even  a  suggestion  that  defendant 
either  authorized  or  ratified  Atkinson's  ac- 
tion. 

State  V.  Morris  d  E.  R.  Co.  23  N.  J.  L. 
369;  Denver  d  R.  O.  R.  Co.  v.  Harris,  122 
U.  S.  608,  30  L.  ed.  1148^  7  Sup.  Ct,  Rep. 
1286;  Moore  d  Cohen,  128  N.  C.  345,  38  S. 
E.  919;  Cooley,  Torts,  §  131;  Fox  v.  Jack- 
son, 8  Barb.  355;  Fire  Asso.  v.  Fleming, 
78  Ga.  733,  3  S.  E.  420;  Brovm  v.  Kendall, 
8  Allen,  209;  Ferguson  v.  Terry,  1  B. 
Mon.  96. 

The  arrest  of  the  plaintiff  at  bar  was  not 
within  the  scope  of  a  cashier's  duty  in  col- 
lecting and  remitting. 

Carter  v.  Howe  Maoh.  Co.  51  Md.  298,  34 
Am.  Rep.  311;  Tolchester  Beach  Improv. 
Co.  y.  Steinmeier,  72  Md.  316,  8  L.  R.  A. 
846,  20  Atl.  188. 

An  agent  must  be  expressly  authorized  to 
put  the  criminal  law  into  operation. 

Central  R.  Co.  v.  Brewer,  78  Md.  406,  27 
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L.  R.  A.  63,  28  Atl.  615;  Kirk  v.  Garrett, 
84  Md.  385,  35  Atl.  1089;  Baltimore  d  Y. 
Tump.  Road  v.  Green,  86  Md.  161,  37  AtK 
642. 

Walker,  J.,  delivered  the  opinion  of  the 
court: 

The  foregoing  statement  of  the  testimony 
is  suiUcient  to  present  the  point  upon  which 
the  case  turns,  namely,  the  authority  of  th& 
agent  of  the  defendant  to  cause  the  arrest 
to  be  made.  We  are  not  concerned  so  much 
with  the  manner  in  which  the  arrest  of  the 
plaintiff  was  made,  as  we  are  with  the  ques- 
tion whether  the  defendant,  who  was  the- 
principal  of  Atkinson  and  Meacham,  is  to- 
be  charged  with  liability,  for  their  tortious 
acts.  That  their  conduct  towards  the  plain- 
tiff was  inexcusable,  if  not  criminal,  and 
justly  provokes  the  resentment  of  every 
good  and  law-abiding  citizen  against  them, 
may  be  freely  admitted.  The  circumstancea 
imder  which  they  pursued  this  man,  with- 
out the  warrant  of  the  law,  even  to  his 
bedchamber,  and  at  the.  silent  hour  of  mid- 
night, arousing  him  from  his  peaceful  slum- 
bers, invading  the  sanctity  and  privacy  of 
his  room,  which  the  law  surrounded  witli 
its  protection  as  much  so  as  if  it  had  be(*i> 
his  home  or  his  castle;  subjecting  him  to* 
such  indignities  as  no  self-respecting  man 
could  submit  to,  even  under  compulsion, 
without  feeling  that  he  had  been  humiliated,, 
if  not  degraded  by  them;  marching  him 
through  the  office  of  the  hotel,  and  down  a 
public  street,  where  any  and  all  might  se& 
the  infamy  and  disgrace  which  they  had 
fastened  upon  him, — ^all  these  things,  and 
more,  they  did,  which  made  their  ofTense 
against  him,  if  the  evidence  be  true,  a  very 
serious  one;  and  to  him  they,  and  all  who 
participated  in  causing  his  arrest,  are  re- 
sponsible before  the  law,  and  they  must 
reckon  with  him  if  he  sees  fit  to  call  them 
to  account.  But  we  must  not  allow  any 
feeling  of  indignation  at  the  grievous  wrongn 
indicted  upon  the  plaintiff  (which  cannot  be 
too  severely  condemned,  if,  as  we  must  as- 
sume, he  is  an  innocent  man)  to  withdraw 
our  attention  from  those  principles  of  that 
same  law  by  which  the  defendant's  rights 
are  guarded.  The  excesses  of  Atkinson  and 
Meacham  do  not  establish  the  defendant's 
liability.  That  can  be  shown  only  by  proof 
that  the  defendant  authorized  the  acts  to  be 
done,  or  that  after  they  were  done  it  rati- 
fied them.  An  agent's  authority  to  bind  his 
principal  cannot  be  shown  by  the  agent's 
acts  or  declarations.  Francis  v.  Edwards, 
77  N.  C.  271;  Gilbert  v.  James,  86  N  C. 
244;  Taylor  v.  Hunt,  118  N.  C.  168,  24  S. 
E.  359 ;  Willis  v.  Atlantic  d  D.  R.  Co.  120 
N.  C.  512,  26  S.  E.  784.  The  authority  must 
first  be  shown,  before  the  acts  done  or  decia- 
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rations  made  in  pursuance  of  the  authority 
can  bind  the  principal,  or  impose  any  lia- 
bility whatever  upon  him.  It  is  not  pre- 
tended in  this  case  that  there  was  any  ex- 
press authority,  or  that  there  was  any  rati- 
fication of  the  acts  of  the  alleged  agents. 
The  plaintiff's  sole  contention  is  that  what 
Atkinson  did  at  Greenville,  and  Meacham 
at  Kinston,  was  within  the  line  of  their 
duly  and  the  scope  of  their  employment,  and 
therefore  they  had  implied  authority  from 
the  defendant  to  do  what  they  did,  upon  the 
theory,  we  suppose,  that  every  authority  car- 
ries with  it,  or  i^ncludes  in  it,  as  an  incident, 
all  the  powers  which  are  necessary,  proper,  or 
usual  as  means  to  effectuate  the  purposes 
for  which  it  was  conferred,  and  that  con- 
sequently when  an  agency  is  created  for  a 
specified  purpose,  or  in  order  to  transact 
particular  business,  the  agent's  authority, 
by  implication,  embraces  the  appropriate 
means  and  power  to  accomplish  the  desired 
end.  He  has  not  only  the  authority  which 
is  expressly  given,  but  such  as  is  necessa- 
rily implied  from  the  nature  of  the  em- 
ployment. Story,  Agency,  9th  ed.  §  97. 
This  is  the  general  rule,  and  the  doctrine 
of  respoTideai  superior  is  a  familiar  one.  But 
in  our  opinion,  it  has  no  application  to  the 
facts  of  this  case.  If  we  should  hold  that 
it  is  so  broad  in  its  scope  as  to  include  a 
case  like  this  one,  it  would  lead  to  most 
dangerous  consequences.  For  us  to  say  that 
an  agent  can  by  his  acts  subject  his  prin- 
cipal to  liability  in  damages  to  anyone  in- 
jured by  his  said  acts,  done  when  he  was 
not;  about  his  master's  business,  and  had 
no  express  or  implied  authority  to  do  them, 
but  was  merely  seeking  to  avenge  a  supposed 
wrong  already  committed  or  to  vindicate 
public  justice,  would  be  carrying  the  doc- 
trine of  respondeat  superior  far  beyond  its 
acknowledged  limits.  A  servant  intrusted 
with  his  master's  goods  may  do  what  is  nec- 
essary to  preserve  and  protect  them,  be- 
cause his  authority  to  do  so  is  clearly  im- 
plied by  the  nature  of  the  service;  but  when 
the  property  has  been  taken  from  his  cus- 
tody or  stolen,  and  the  crime  has  already 
been  committed,  it  cannot  be  said  that  a 
criminal  prosecution  is  necessary  for  its 
preservation  or  protection.  This  may  lead 
to  the  punishment  of  the  thief  or  the  tres- 
passer, but  it  certainly  will  not  restore  the 
property,  or  tend  in  any  degree  to  preserve 
or  protect  it.  It  is  an  act  clearly  without 
the  scope  of  the  agency,  and  cannot  possibly 
be  brought  within  the  limits  of  the  implied 
authority  of  the  agent.  It  would  seem  that 
so  plain  a  proposition  should  need  neither 
argument  nor  authority  to  support  it,  but 
we  arc  abundantly  supplied  with  both  in 
the  cases  upon  the  subject.  It  is  not  intend- 
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ed  to  assert  that  a  principal  cannot  be  held 
responsible  for  the  wilful  or  malicious  acta 
of  the  agent,  when  done  within  the  scope  of 
his  authorj^ty,  but  that  he  is  not  liable  for 
such  acts,  unless  previously  expressly  au- 
thorized or  subsequently  ratified,  when  they 
are  done  outside  of  the  course  of  the  agent's 
employment  and  beyond  the  scope  of  his  au- 
thority, as  when  the  agent  steps  aside  from 
the  duties  assigned  to  him  by  the  principal 
to  gratify  some  personal  animosity,  or  to 
give  vent  to  some  private  feeling  of  his 
own  {M'Manus  v.  Crickett,  1  East,  106), 
or,  as  is  forcibly  stated  by  Lord  Kenyon  in 
the  case  cited,  quoting  in  part  from  Lord 
Holt :  *'  'No  master  is  chargeable  with  the 
acts  of  hid  servant  but  when  he  acts  in  the 
execution  of  the  authority  given  him.'  Now, 
when  a  servant  quits  sight  of  the  object  for 
which  he  is  employed,  and,  without  having 
in  view  his  master's  orders,  pursues  that 
which  his  own  malice  suggests,  he  no  longer 
acts  in  pursuance  of  the  authority  given 
him,  and  .  .  .  his  master  will  not  be 
answerable  for  such  act." 

A  very  able  and  learned  discussion  of  the 
question  in  this  case  will  be  found  in  Allen 
V.  London  d  S.  W.  R,  Co,  L.  R.  6  Q.  B.  65, 
by  Blackburn,  J.,  one  of  the  most  eminent 
of  the  English  judges  of  his  time.  The  case 
was  apparently  well  argued  on  both  sides. 
The  judges  delivered  separate  opinions.  We 
quote  so  much  of  the  leading  opinion  by 
Justice  Blackburn  as  will  show  the  full  re- 
sult of  the  decision :  "There  is  a  marked  dis- 
tinction between  an  act  done  for  the  pur- 
pose of  protecting  the  property  by  prevent- 
ing a  felony  or  of  recovering  it  back,  and 
an  act  done  for  the  purpose  of  punishing  the 
offender  for  that  which  has  already  been 
done.  There  is  no  implied  authority  in  a 
person  having  the  custody  of  property  to 
take  such  steps  as  he  thinks  fit  to  punish  a 
person  who  he  supposes  has  done  something 
with  reference  to  the  property  which  he  has 
not  done.  The  act  of  punishing  the  offender 
is  not  anything  done  with  reference  to  the 
property.  It  is  done  merely  for  the  purpose 
of  vindicating  justice.  And  in  this  respect 
there  is  no  difference  between  a  railwav 
company,  which  is  a  corporation,  and  a  pri- 
vate individual.  If  the  law  were  that  the 
defendants  are  responsible  for  the  act  of 
their  booking  clerk  in  giving  the  plaintiff 
into  custody  on  an  unfounded  charge,  every 
shopkeeper  in  London  would  be  answerable 
for  any  act  done  by  a  shopman  left  in  his 
shop  who  chose  to  accuse  a  person  of  having 
attempted  to  plunder  the  shop,  every  mer- 
chant would  be  responsible  for  a  similar  act 
of  his  clerk,  and  every  gentleman  for  the 
act  of  his  butler  or  coachman."  The  case  of 
Allen  V.  London  <£•  S,  W.  R.  Co.  was  cited 
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with  approval  and  reviewed  at  some  length 
in  Carter  v.  Howe  Mack.  Co.  51  Md.  290, 
34  Am.  Rep.  311  (opinion by  Alvey,  Ch.  J.), 
and  the  doctrine  thus  summed  up:  "From 
these  authorities  it  is  quite  clear  that  in  a 
case  like  the  present,  where  the  corporation 
is  sought  to  be  held  liable  for  the  wrongful 
and  malicious  act  of  its  agent  or  seiVant  in 
putting  the  criminal  law  in  operation 
against  a  party  upon  a  charge  of  having 
fraudulently  embezzled  the  money  and  goods 
of  the  company,  in  order  to  sustain  the  right 
to  recover  it  should  be  made  to  appear  that 
the  agent  was  expressly  authorized  to  act 
as  he  did  by  the  corporation.  The  doing  of 
such  an  act  could  not,  in  the  nature  of 
things,  be  in  the  exercise  of  the  ordinary 
duties  of  the  agent  or  servant  intrusted  with 
the  custody  of  the  company's  money  or  goods ; 
and,  before  the  corporation  can  be  made  lia- 
ble for  such  an  act,  it  must  be  shown,  either 
that  there  was  express  precedent  authority 
for  doing  the  act,  or  that  the  act  has  been 
ratified  and  adopted  by  the  corporation." 
That  case  was  cited  and  followed  in  several 
other  decisions  in  the  same  court  to  the 
like  eifect,  Tolchester  Beach  Improv.  Co.  v. 
Steinmeier,  72  Md.  316,  8  L.  R.  A.  846,  20 
Atl.  188 ;  Central  R.  Co.  v.  Brewer,  78  Md. 
406,  27  L.  R.  A.  63,  28  Atl.  615;  Kirk  v. 
Garrett,  84  Md.  385,  35  Atl.  1089;  Bdlti- 
more  d  Y.  Tump.  Road  v.  Green,  86  Md. 
161,  37  Atl.  642.  The  following  cases  pre- 
sented the  same  question  precisely  as  we 
now  have  under  consideration,  and  were  de- 
cided in  the  same  way  as  those  already 
cited:  Stevens  v.  Midland  Counties  R.  Co. 
10  Exch.  351;  Pressley  v.  Mobile  d  G.  R. 
Co.  4  Woods,  569,  15  Fed.  199 ;  Mali  v.  Lord, 
39  N.  Y.  381,  100  Am.  Dec.  448;  Springfield 
Engine  d  Threshing  Co.  v.  Green,  25  111. 
App.  106;  Croasdale  v.  Yon  Boynehurgyk, 
206  Pa.  15,  55  Atl.  770;  Hershey  v.  O'Neill, 
36  Fed.  168.  In  Dally  v.  Young,  3  111.  App. 
39,  the  plaintiffs  in  error  were  sued  for  ma- 
licious prosecution  by  Young,  in  that  Dally, 
a  subagent  of  Lathrop,  who  was  agent  for 
the  Remington  Machine  Company,  had,  at 
the  instigation  of  Lathrop  and  the  company, 
prosecuted  him  criminally  for  the  embezzle- 
ment of  the  funds  of  the  company,  of  which 
charge  he  was  acquitted.  There  was  no  evi- 
dence that  the  prosecution  had,  previous  to 
its  institution,  been  expressly  authorized  or 
afterwards  adopted  or  ratified  by  Lathrop 
or  the  company.  The  court  thus  referred  to 
the  principle  governing  the  case:  "It  is 
true,  Lathrop  was  the  general  agent  of  the 
company  at  Chicago,  and  that  Dally  was  a 
subagent  at  Bloomington,  and  subject  to  his 
jurisdiction  in  all  matters  pertaining  to  the 
business  of  the  company,  but  this  circum- 
stance of  itself  would  not  make  him  liable 
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for  a  criminal  prosecution  commenced  by 
Dally  without  his  knowledge  or  consent. 
Wliere  an  agent  institutes  a  malicious  prose- 
cution of  his  own  head,  and  without  the  in- 
stigation or  direction  of  his  principal,  the 
latter  will  not  be  liable  for  the  same,  unless 
he  adopts  and  continues  the  same  with 
knowledge  of  all  the  circumstances."  And  in 
Edwards  v.  London  d  N.  W.  R.  Co.  L.  R.  5 
C.  P.  446,  the  court  took  the  same  view  of 
the  law  upon  facts  substantially  similar: 
"A  servant  of  a  railway  company  has  no 
implied  authority,  as  such,  to  give  a  person 
into  custody  on  a  charge  of  felony.  It  is  the 
duty  of  anyone  who  sees  a  person  conunit- 
ting  a  felony  to  give  him  into  custody,  and 
it  cannot  be  assumed  that  Holmes  was  act- 
ing in  this  matter  as  the  company's  servant, 
and  not  in  accordance  with  that  general 
duty.  If  the  defendants  are  held  liable  here, 
it  will  follow  that  every  servant  has  au- 
thority to  act  In  this  way  for  his  master, 
and  to  render  him  liable,  should  he  arrest 
a  man  wrongfully.  It  is  said  that  Holmes 
was  in  charge  of  the  property  which  he  be- 
lieved was  being  stolen,  and  that  from  that 
fact  it  may  be  inferred  that  he  had  author- 
ity to  act  as  he  did;  but  the  same  would 
apply  to  a  shopman  in  charge  of  a  shop,  or 
a  servant  in  charge  of  a  house,  and  yet  it 
has  never  been  suggested  that,  if  such  a 
servant  gave  a  person  in  charge  for  felony, 
the  master  would  be  liable."  See  also  Pol- 
lock, Torts,  6th  ed.  pp.  89,  90. 

The  principle  we  have  stated  as  applicable 
to  the  facts  in  this  record,  and,  as  estab- 
lished by  the  authorities  cited,  has  met  with 
the  approval  of  this  court  in  cases  closely 
resembling  the  one  in  hand,  and  in  other 
cases  where  it  was  adopted  by  analogy. 
Quoting  from  Wood  on  Master  &  Servant, 
546,  the  court,  in  Willis  v.  Atlantic  d  D,  R. 
Co.  120  N.  C.  512,  26  S.  E.  785,  says:  "In 
the  absence  of  express  orders  to  do  an  act, 
in  order  to  render  the  master  liable  the  act 
must  not  only  be  one  that  pertains  to  the 
business,  but  must  also  be  fairly  within  the 
scope  of  the  authority  conferred  by  the  em- 
ployment. .  .  .  For  illustration,  a  clerk 
to  sell  goods  suspects  that  goods  have  been 
stolen,  and  causes  an  arrest  to  be  made. 
The  master  is  not  liable  for  the  imprison- 
ment or  for  the  assault,  because  the  arrest 
was  an  act  which  the  clerk  had  no  authority 
to  do  for  the  master,  either  express  or  im- 
plied." In  a  case  where  the  agent  of  the 
defendant  company  had  slandered  the  plain- 
tiff, the  court  stated  the  principle  as  fol- 
lows: "In  a  vast  majority  of  the  cases  the 
principle  is  recognized  that  in  some  way 
the  company  must  authorize  or  approve  the 
tortious  act  of  its  agent,  and  it  would  be 
unreasonable  to  hold  the  company  liable  on 
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a  bare  presumption,  in  the  absence  of  alle- 
gation or  any  proof  of  authority  or  ratifica- 
tion." Redditt  v.  Singer  Mfg.  Co.  124  N.  C. 
100,  32  S.  £.  392.  Where  the  defendants 
had  placed  a  claim  against  the  plaintiff  in 
the  hands  of  their  attorney  for  collection, 
and  the  attorney  caused  the  plaintiff  to  be 
arrested,  the  court  held  that  the  defendants 
were  not  liable  to  the  plaintiff  in  an  action 
for  malicious  prosecution  and  false  arrest, 
as  the  act  of  their  attorney  was  not  within 
the  general  course  and  scope  of  his  employ- 
ment, and  therefore  he  had  no  implied  au- 
thority to  do  the  act|  and  as  the  defendants 
had  not  expressly  authorized  the  act  to  be 
done,  or  in  any  way  ratified  it.  Moore  v. 
Cohen,  128  N.  C.  345,  38  S.  E.  919.  That 
case  would  seem  to  be  decisive  of  this  one, 
and  it  is  fully  sustained  by  the  decision  in 
Bwnap  V.  Albert,  Taney,  244,  Fed.  Gas.  No. 
2,170,  in  which  Ghief  Justice  Taney  deliv- 
ered the  opinion.  The  casfes  cited  in  the 
brief  of  plaintiff's  counsel  may,  we  think, 
be  distinguished  from  our  case.  The  court 
was  influenced  in  the  decision  of  them  by 
their  peculiar  fa«ts,  which  do  not  exist  in 
the  case  at  bar.  It  is  not  necessary  for  us 
to  review  or  comment  upon  them,  except  to 
say  that  the  court  thought  there  was  in 
each  of  them  some  evidence  tending  to  show 
authority  from  the  company  for  the  commis- 
sion of  the  wrongful  act. 

It  may  then  be  gathered  from  the  books 
as  a  general  rule,  which  is  clearly  applicable 
to  the  facts  of  this  case^  that  if  the  servant, 
instead  of  doing  that  which  he  is  employed 
to  do,  does  something  else,  which  he  is  not 
employed  to  do  at  all,  the  master  cannot 
be  said  to  do  it  by  his  servant,  and  there- 
fore is  not  responsible  for  what  he  does.  It 
is  not  sufficient  that  the  act  showed  that  he 
did  it  with  the  intent  to  benefit  or  to  serve 
the  master.  It  must  be  something  done  in 
attempting  to  do  what  the  master  has  em- 
ployed the  servant  to  do.  Mitchell  v.  Crass- 
iceller,  13  C.  B.  246;  Limpus  v.  London 
General  Omnibus  Co.  32  L.  J.  Exch.  N.  S. 
34.  Nor  does  the  question  of  liability  de- 
pend on  the  quality  of  the  act,  but  rather 
upon  the  other  question, —  whether  it  has 
been  performed  in  the  line  of  duty,  and 
within  the  scope  of  the  authority  conferred  by 
the  master.  The  facts  of  this  case  do  not 
bring  it  within  the  principle.  There  is  no 
ground  for  saying  that  what  was  done  by 
the  agent  was  in  the  ordinary  course  of  the 
business  of  the  company,  nor  that  it  was 
for  its  benefit,  except  in  so  far  as  it  is  for 
the  benefit  of  all  the  citizens  of  the  state 
that  a  criminal  should  be  prosecuted,  con- 
victed, and  punished.  If  the  agent  acted 
from  a  sense  of  the  duty  which  rests  on 
every  one  to  give  in  charge  a  person  who  he 
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thinks  has  committed  a  felony,  his  conduct,, 
while  commendable,  would  in  no  way  be  con- 
nected with  the  defendant  so  as  to  fasten 
liability  upon  it.  Edwards  v.  London  d  N, 
W.  R.  Co.  L.  R.  5  C.  P.  448.  In  CroasdaXe  v. 
Von  Boyneburgk,  206  Pa.  15,  55  Atl.  770, 
the  court  says:  "The  purpose  of  a  criminal 
prosecution  is  to  punish  the  offender  for 
violating  the  laws  of  the  commonwealth,  and 
not  to  enforce  the  payment  of  money,  nor, 
as  in  civil  proceedings,  to  restore  to  the 
owner  the  property  of  which  he  has  beenp 
defrauded.  The  criminal  process  of  the  court 
should  not  be  invoked  for  any  such  purpose. 
While  the  appellant,  like  any  other  person, 
could  have  instituted  the  prosecution' 
against  Stotsenberg,  it  was  clearly  not  his- 
duty  as  managing  owner  to  do  so."  The 
court,  in  Pressley  v.  Mobile  d  G.  JB.  Co.  4 
Woods,  569,  15  Fed.  199,  states  the  principle 
with  equal  emphasis:  "The  question  is,  Gan 
such  action  on  his  part  be  held  to  be  within 
the  scope  of  his  agency,  and  in  the  course  of 
his  employment?  There  may  be,  and  the 
books  recognize,  Home  difficulty  in  determin- 
ing what  acts  of  an  agent  or  employee  are 
properly  within  the  range  and  course  of  his 
employment;  but  to  say  that  to  put  the 
criminal  law  in  operation  against  a  party 
on  a  charge  of  larceny  of  the  property  of 
the  corporation  is  within  the  scope  of  his 
agency  and  in  the  course  of  his  employment 
is  a  proposition  which,  in  the  light  of  the 
decided  cases,  cannot  be  maintained." 

There  can  be  no  doubt  that  the  plaintiff^ 
has  been  very  ill-used  and  grievously 
wronged,  as  he  was  most  improperly  arrest- 
ed, but  unfortunately  he  has  sued  an  inno- 
cent party,  instead  of  suing  those  who  were 
the  real  authors  and  perpetrators  of  the 
wrong  done  to  him.  We  have  assumed,  of 
course,  that  they  did  the  wrong  to  him,  as 
we  are  required  by  an  imperative  rul'^j,  upon 
a  motion  to  nonsuit  or  a  demurrev  to  evi- 
dence, to  take  as  true,  not  only  'jvery  fact 
which  there  is  evidence  tending  ^.o  establish, 
but  also  to  consider  all  such  {air  and  rea- 
sonable inferences  of  fact  as  the  jury,  if 
trying;  the  case,  might  properly  have  drawn 
from  the  evidence.  It  may  be  that  those  par- 
ties, if  they  had  been  sued,  would  have  been 
nbie  to  show  quite  a  different  state  of  facts 
from  the  one  with  which  we  have  now  to- 
deal,  and  therefore  what  we  have  said  must 
be  taken  as  bused  entirely  upon  the  hypothe- 
sis that  the  facts  are  correctly  given  in  the 
testimony  introduced  by  the  plaintiff. 

Since  this  opinion  was  written,  we  have 
examined  a  case  recently  decided  by  the  su- 
preme court  of  Pennsylvania,  in  which  we 
find  that  court  reached  the  same  conclusion 
we  have  in  this  case  upon  facts  substantially- 
similar,  and  supported  its  decision  by  cogent 
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reasoning  and  by  the  citation  of  many  and 
-weighty  authorities.  Markley  v.  Snow,  207 
Pa.  447,  04  L.  R.  A.  686,  56  Atl.  999. 

Finding  no  error  in  the  ruling  of  the  court 
upon  these  facts,  tl^e  judgment  of  nonsuit 
must  stand. 


T.   E.   VANN,  Admr.,   etc.,   of   Darius   Ed- 
wards, Deceased, 

V, 

D.  K.  EDWARDS,  Appt, 
(185  N.  C.  661.) 

1.  A  parol  slit  of  a  note  Is  mot  within 
the  meaning  of  a  constitutional 
provision  requiring  a  man's  written  con- 
sent to  make  valid  his  wife's  "conveyance" 
of  her  property,  since  the  word  "conveyance" 
has  reference  to  the  transfer  of  such  property 
as  must  be  transferred  by  written  Instru- 
ments. 

2.  Tbe  riftlit  to  free  alienation  by  a 
married     woman     of     her    propertv, 

except  as  expressly  restricted,  Is  conferred  by 


a  constitutional  provision  vesting  in  her  a 
sole  and  separate  estate  In  her  property  with 
power  to  devise  and  bequeath  It,  and,  "with 
the  written  consent  of  her  husband,"  convey 
It  as  if  she  were  unmarried ;  so  that  the  re- 
striction must  be  limited  to  technical  con- 
veyances such  as  are  required  to  be  In  writ- 
ing. 

3.  A  decision  on  appeal  that  the  pos- 
session of  a  note  hy  the  maker  raises 
a  presumption  of  payment  does  not  pre- 
clude the  raising  upon  a  subsequent  appeal 
of  the  question  as  to  the  legal  effect  of  the 
Indorsement  and  transfer  of  the  note  by  the 
payee. 

4.  The  riffhts  of  the  maker  of  a  note, 
to    whom    it    had    been    indorsed    and 

delivered  by  the  payee  as  a  gift,  are  not  af- 
fected by  the  fact  that  It  Is  found  among  the 
effects  of  another  person  after  the  latter's 
death,  and  his  administrator  takes  possession 
of  and  attempts  to  enforce  It  as  part  of  the 
estate. 

(Montgomery,  J.,  dissents.) 

(Jane  1,  1904.) 


Note. — Is  a  parol  gift  a  conveyance  f 


The  general  rule  Is  that  a  parol  gift  Is  not  a 
''conveyance."  This  term  has  a  technical  mean- 
ing, and  from  Its  origin  has  been  construed  and 
understood  to  apply  to  transfers  in  writing  of 
real  property.  Only  two  cases  have  been  found 
which  seem  to  be  exceptions  to  the  general  rule, 
and  In  one  of  them  the  effect  of  this  construction 
does  not  seem  to  have  been  discussed. 

So,  In  VAN.V  V.  Edwacds  the  word  "convey" 
was  held  to  be  restricted  In  Its  operation  to  such 
property  as  was  by  law  required  to  be  trans- 
ferred by  a  written  Instrument  or  conveyance. 
This  was  under  N.  C.  Const,  art.  10,  f  6,  provid- 
ing that  the  real  and  personal  property  of  any 
female  In  this  state,  acquired  before  marriage, 
and  all  property,  real  and  personal,  to  which 
she  may  after  marriage  become  In  any  manner 
entitled,  shall  be  and  remain  the  sole  and  sepa- 
rate estate  and  property  of  such  female,  and 
shall  not  be  liable  for  any  debts,  liabilities,  and 
engagements  of  her  husband,  and  may  be  de- 
vised and  bequeathed,  and,  with  the  written  con- 
sent of  her  husband,  conveyed,  by  her  as  If  she 
were  unmarried.  In  this  case  the  wife,  without 
the  assent  of  her  husband,  made  a  gift  of  a  note 
payable  to  her. 

So,  "fraudulent  conveyance"  was  held  not  to 
apply  to  a  transfer  of  personalty  by  a  son  to 
his  father  In  contemplation  of  bankruptcy,  un- 
der the  bankrupt  act  of  Congress,  April  4,  1800, 
providing  that  from,  etc.,  if  any  merchant  shall, 
with  Intent  unlawfully  to  delay  or  defraud  his 
creditors,  secretly  convey  his  goods  out  of  his 
house,  or  conceal  them,  to  prevent  their  being 
taken  on  execution,  or  make,  or  cause  to  be 
made,  any  fraudulent  conveyance  of  his  lands 
or  chattels,  every  such  person  shall  be  deemed 
and  adjudged  a  bankrupt.  Llvermore  v.  Bagley, 
3  Mass.  487.  This  was  an  action  of  trover  by 
an  assignee  In  bankruptcy  against  an  execution 
creditor,  who  had  taken  the  property  from  the 
father.  In  this  case  the  son  made  a  bill  of 
parcels,  without  seal,  of  rigging  and  boats, 
and  the  articles  were  transferred  to  his  father. 
No  money  was  paid  or  credit  given.  The  father 
had  previously  told  the  son  that.  If  he  would 
67  L.  R.  A. 


make  a  bill  of  them,  "he  w^ould  take  care  of 
them."  It  was  held  that  the  transfer  was  not  a 
conveyance  of  chattels  In  the  technical  sense,  or 
according  to  the  legtii  construction  of  the  clause 
cited  from  the  statute.  The  court  said :  "What- 
ever may  be  the  loose  and  popular  sense,  or  pos- 
sible applications,  of  the  term  'conveyance,*  the 
legislature  are  not  understood  to  speak  In  an  In- 
determinate manner, — especially  If  that  con- 
struction would  violate  any  general  principle  of 
jurisprudence.  For,  in  making  a  statute,  the 
legislature  are  understood  to  refer  themselves 
to  existing  customs  and  rules:  or.  In  other 
words,  when  using  technical  terms,  to  employ 
them  In  a  precise  and  technical  sense.  The 
same  term  'conveyance'  Is  used  in  speaking  of 
the  transfer  of  lands  and  of  chattels ;  and  dif- 
ferent meanings  must  be  given  to  the  same  word 
to  apply  It  to  the  transaction  In  question. 
.  .  .  It  may  be  said  rather  to  be  taken  as  a 
settled  maxim.  In  the  construction  of  the  Eng- 
lish bankrupt  laws,  than  to  have  been  directly 
decided,  that  colorable  sales  and  transfers  of  the 
notes,  goods,  and  personal  property  of  a  bank- 
rupt, although  void  as  against  the  creditors  of 
the  bankrupt,  do  not  amount  to  an  act  of  bank- 
ruptcy, unless  executed  by  a  fraudulent  deed  or 
conveyance." 

Applying  the  same  rule,  It  was  held  that  the 
statute  of  frauds  in  regard  to  a  conveyance  did 
not  extend  to  conveyances  of  personalty,  but  of 
real  property  only.  Sewall  v.  Glldden,  1  Ala. 
52.  In  this  case  a  deed  of  slaves  was  made, 
which  was  void  because  not  acknowledged  or 
proved  as  required  by  the  Alabama  statutes.  It 
was  held,  however,  that  the  chattels  passed  by  a 
parol  gift,  and  that  such  gift  was  not  void,  under 
27  Ellz.  chap.  4,  providing  that  all  conveyances, 
etc.,  of  lands,  made  with  Intent  to  defraud  or 
deceive  such  persons,  etc..  as  shall  purchase  such 
lands  for  money  or  other  good  consideration, 
shall  be  utterly  void. 

On  the  other  band,  In  LIppman  v.  State,  104 
Ala.  61,  16  So.  130.  a  shipment  of  mortgaged 
chattels  to  the  consignee,  "to  do  as  he  pleased 
with  It,"  was  held  to  be  a  violation  of  Ala.  Crim. 
Code,  I  3836,  providing  that  any  person  who 
sells  or  conveys  personal  property  upon  which 
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APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Hertford  County 
in  favor  of  plaintiff  in  an  action  brought  to 
enforce  payment  of  the  amount  alleged  to  be 
due  on  a  promissory  note.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Tu  L«  Smith  for  appellant. 

Messrs.  Winborne  A  ToL'wren.cc,  for 
appellee : 

The  indorsement  by  the  wife  without  the 
knowledge  and  written  consent  of  her  hus- 
band passed  no  title  to  defendant. 

Walton  V.  Bristol,  125  N.  C.  419,  34  S.  E. 
644. 

The  bond,  at  the  death  of  the  wife,  be- 
came the  property  of  the  husband,  plaintiff's 
intestate,  and  he  was  the  proper  party  to 
sue  for  it. 

Wooten  V.  Wooten,  123  N.  C.  219,  31  S. 
E.  491. 

Courts  only  overrule  adjudicated  cases, 
where  errors  clearly  appear. 

Hudson  V.  Jordan,  110  N.  C.  250,  14  S.  E. 
741;  Mullen  v.  Norfolk  d  N,  C.  Canal  Co. 
115  N.  0.  15,  20  S.  E.  167;  Bradsher  v. 
Cheek,  112  N.  C.  838,  17  S.  E.  533;  Thomas 
V.  Fulford,  117  N.  C.  693,  23  S.  E.  635. 


Mr.  George  Coiv^per  also  for  appellee. 

Walker,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  recover  the 
amount  of  two  notes,  one  for  the  sum  of 
$450,  and  the  other  for  the  sum  of  $500. 
We  are  concerned  only  with  the  latter  note, 
as  the  other  is  not  in  controversy.  The  note 
for  $500  was  executed  by  the  defendant  to 
his  mother,  Sarah  F.  Edwards,  on  the  8th 
day  of  June,  1888,  and  was  payable  eight 
years  after  its  d^te,  with  6  per  cent  inter- 
est. The  defendant,  having  admitted  the  exe- 
cution of  the  note,  avers  that  it  was  trans- 
ferred, indorsed,  and  given  to  him  by  his 
mother,  and  he  also  avers  that,  if  the  trans- 
fer from  his  mother  was  void,  he  acquired 
title  to  the  note  by  gift  from  his  father. 
At  the  time  the  note  was  executed,  and  also 
at  the  time  it  was  alleged  to  have  been 
transferred  to  the  defendant  by  his  mother, 
Darius  Edwards,  the  husband  of  Sarah  F. 
Edwards,  was  living,  and  did  not  assent  to 
the  transfer,  and  the  same  was  made,  if  at 
all,  without  his  knowledge,  and  with  the 
belief,  on  the  part  of  Mrs.  Edwards  and  the 


he  has  given  a  written  mortgage,  lien,  or  deed 
of  trust,  and  which  Is  then  unsatisfied,  is  guilty 
of  a  misdemeanor. 

In  the  above  case  the  court,  referring  to  the 
case  of  Johnson  v.  State,  69  Ala.  598,  said: 
'*Adhei-lng  to  this  exposition  of  the  statute,  there 
was  a  conveyance  or  transfer  of  the  type-writ- 
ers, offending  its  letter  and  spirit.  A  consign- 
ment of  goods.  Intrusting  them  to  a  common 
carrier  for  delivery  to  a  person  named  In  the  bill 
of  lading  or  receipt  given  by  the  carrier,  the  bill 
of  lading  or  receipt  not  expressing  otherwise, 
prima  facie  vests  the  title  to  the  goods  In  him 
to  whom  they  are  deliverable.'* 

The  case  In  which  this  construction  was  pre- 
viously made  was  Johnson  v.  State,  69  Ala.  593, 
which  was  a  prosecution  for  selling  personal 
property  covered  by  a  mortgage,  where  the  de- 
fendant had  swapped  a  mule  colt  for  a  horse. 
The  court,  in  defining  the  word  "convey**  as  set 
out  in  Ala.  Code,  f  4354,  said :  ,  "The  word  'con- 
vey,* when  applied  to  a  disposition  of  property, 
has  the  signification  of  transfer ;  and  means  the 
passing  of  title  and  dominion  from  one  person 
to  another.  It  Is  In  this,  its  largest  sense,  it 
Is  employed  in  this  statute.  Intended  to  prohibit 
the  mortgagor,  or  maker  of  a  Hen,  or  grantor 
In  a  deed  of  trust,  from  disposing  of  the  prop- 
erty, so  that  the  security  of  the  mortgage  or 
Hen,  or  deed  of  trust,  would  be  endangered  or 
embarrassed.  The  danger  or  embarrassment 
would  result,  not  only  from  a  sale,  but  from  an 
exchange,  a  gift,  or  any  other  transfer,  by 
which  a  title,  not  In  subordination  to  the  mort- 
gage, Hen,  or  deed  of  trust,  was  created,  or  by 
which  the  possession  was  changed.** 

Some  reason  may  be  found  for  construing 
"convey**  as  applicable  to  personal  property,  for 
the  reason  that  otherwise  this  act  would  be 
without  any  force,  as  It  was  only  Intended  to 
apply  to  chattel  mortgages,  but  It  might  be  con- 
strued to  mean  a  conveyance  In  writing  under 
seal.  At  all  events,  the  Intention  of  the  legls- 
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lature  In  this  case  was  that  the  word  "convey** 
was  alone  applicable  to  personalty. 

And  In  Luebbe's  Estate,  179  Pa.  447,  36  Atl. 
322,  the  word  "conveyance"  was  held  to  apply 
to  personal  as  well  as  real  estate.  In  this  case 
a  gift  of  a  note  under  seal  was  made  by  the 
testatrix  to  a  charitable  corporation  within 
thirty  days  of  her  death.  This  was  held  void, 
under  Pa.  act  April  26,  1855,  providing  that  no 
-estate,  real  or  personal,  shall  hereafter  be  be- 
queathed, devised,  or  conveyed  within  thirty 
days  of  the  testator's  death.  The  court  said : 
"It  Is  unnecessary  to  Inquire  to  what  extent — if 
at  all — the  ruling  of  the  court  below  may  be  in 
conflict  with  McOlade's  Appeal,  99  Pa.  338. 
That  case  has  been  practically  overruled  by 
subsequent  decisions  construing  the  act  of  1855.** 
It  may  be  said  that  this  was  not  a  parol  gift, 
being  a  note  under  seal,  but,  as  It  overruled 
McGlade's  Appeal,  09  Pa.  338,  It  Is  here  in- 
serted. 

In  McGlade's  Appeal,  99  Pa.  838,  a  testatrix 
gave  a  letter  of  attorney  to  transfer  a  loan 
with  the  certificates  to  a  third  party,  with  in- 
structions to  sel!  the  loan  and  pay  the  amount 
of  her  charitable  legacies  from  the  proceeds,  and 
gave  the  balance  to  B.  to  use  as  he  saw  fit. 
It  ^as  held  that  the  donee  did  not  hold  by  vir- 
tue of  a  bequest,  devise,  or  conveyance,  but  by 
virtue  of  a  gift  fully  executed  In  the  donor's 
lifetime,  and  was  not  within  the  act  of  1855, 
supra. 

Blackstone  (Com.  vol.  2,  p.  309),  speaking  of 
deeds,  says:  "I  shall  only  examine  the  par- 
ticulars of  those  which,  from  long  practice  and 
experience  of  their  efllcacy,  are  generally  used 
In  the  alienation  of  real  estate,  for  It  would  be 
tedious,  nay  Infinite,  to  descant  upon  all  the 
several  Instruments  made  use  of  in  personal  con- 
cerns, but  which  fall  under  our  general  defini- 
tion of  a  deed ;  that  Is,  a  writing  sealed  and 
delivered.  The  former,  being  principally  such 
as  serve  to  convey  the  property  of  lands  and 
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defendant,  that  he  would  not  assent  to  the 
transfer.  There  was  evidence  in  the  case 
tending  to  prove  that  after  Mrs.  Edwards's 
death  the  note  passed  into  the  possession  of 
her  husband,  who  survived  her,  and  re- 
mained in  his  possession  until  his  death. 
There  was  evidence,  on  the  contrary,  which 
tended  to  prove  that,  while  the  note  was  in 
the  possession  of  Darius  Edwards  after  the 
death  of  his  wife,  it  was  delivered  hy  him 
to  the  defendant,  who  kept  it  until  the  death 
of  his  father,  and  had  possession  of  it  until 
this  suit  was  brought,  when  it  was  handed 
by  the  defendant's  wife  to  one  of  the  de- 
fendant's attorneys.  When  the  case  was 
here  before,  it  was  held  that  the  defendant's 
possession  of  the  note  after  the  death  of  his 
father,  in  whose  possession  it  had  been  sub-^ 
sequent  to  the  death  of  his  wife,  who  was 
the  original  owner  and  holder  of  the  note, 
would,  if  established,  raise  a  presumption 
that  such  possession  was  lawful,  and  that 
he  is  the  owner  of  the  note ;  and  a  new  trial 
was  granted  to  the  defendant  because  of  an 
erroneous  ruling  in  the  court  below  upon 
this  point.  At  the  second  trial  an  issue  was 
submitted  to  the  jury  as  to  the  ownership 


of  the  note,  the  plaintiff  asserting  title  to  it 
as  the  administrator  of  Darius  Edwards. 
The  jury  found  against  the  defendant,  and, 
judgment  having  been  rendered  upon  the 
verdict  for  the  plaintiff,  the  defendant  ex- 
cepted and  appealed.  The  only  exceptions 
which  we  need  notice  were  taken  to  the 
charge  of  the  court,  and  to  an  instruction  of 
the  court  given  to  the  jury  at  the  plaintiff's 
request,  which  is  as  follows:  "If  you  find 
from  the  evidence  that  the  defendant  ac- 
quired possession  of  the  $500  note  by  de- 
livery from  his  mother,  without  the  knowl- 
edge or  consent  of  his  father,  Darius  Ed- 
wards, then  no  title  to  the  note  would  pass 
to  the  defendant  thereby;  and,  if  that  were 
liis  only  claim  to  the  note,  you  should  an- 
swer the  first  issue  *Yes.' "  The  court  also 
charged  the  jury  among  other  instructions, 
to  which  no  exception  was  taken,  as  follows : 
"If  the  note  was  executed  by  the  defendant 
to  his  mother,  and  by  her  indorsed  and 
transferred  to  the  defendant  without  her 
husband's  knowledge  or  consent,  and  that 
was  his  only  claim,  that  would  avail  the 
defendant  nothing,  and  the  note  would  have 
passed  to  the  husband  as  his  property  upon 


tenements  from  man  to  man,  are  commonly  de- 
nominated conveyances ;  which  are  either  con- 
veyances at  common  law,  or  such  as  receive  their 
force  and  efficacy  by  virtue  of  the  statute  of 
uses.*' 

It  may  be  of  some  interest  to  notice  the  con- 
struction placed  upon  the  word  "conveyance" 
by  the  various  Icj^al  lexicographers  which  are 
here  inserced. 

Conveyance  "is  a  deed  which  passes  land  from 
one  to  another."  Cunningham,  Law  Diet,  1783  ; 
Potts,    Law   Diet.    1813. 

"Is  a  deed  or  instrument  that  passes  land, 
etc.,  from  one  to  another."  Students'  Law  Diet 
1740. 

"A  deed  which  passes  or  conveys  land  from 
one  man  to  another."  Tomlln,  Law  Diet.  1810 ; 
Jacobs,  Law  Diet.  1811 ;  Winfleld,  Adjudged 
Words  &  Phrases,  1882. 

"The  transfer  of  the  title  of  land  from  one 
to  another."    Cochran,  Law  Diet.  1897. 

"The  transfer  of  the  title  of  land  from  one 
person  or  class  of  persons  to  another."  Black, 
Law  Diet.  1891 ;  Shumaker  &  L.  Cyc.  Law  Diet! 
1901. 

"An  Instrument  conveying  from  one  person 
to  another  person  an  Interest  in  land."  Stroud. 
Judicial  Diet.   1903. 

"These,  which  anciently  were  called  'assur- 
ances,* are  instruments  under  seal,  whereby 
lands  are  conveyed  or  assured  from  the  vendor 
to  the  vendee,  so  as  to  vest  In  the  latter  such  an 
estate  as  the  vendor  has  in  himself  to  convey  or 
assure,  and  as  the  words  of  limitation  In  the 
deed  limit  or  mark  out."  Brown,  Law  Diet. 
1875. 

"Is  a  writing  sealed  and  delivered,  whereby 
the  property  of  lands  and  tenements  Is  conveyed 
from  one  person  to  another."  Burns,  Law  Diet. 
1792 ;  Whishaw,  Law  Diet.  1829. 

"An  instrument  of  alienation  by  which  an  In- 
terest or  estate  In  lands  and  tenements  is  con- 
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veyed  from  one  person  to  another."    Holthouse, 
Law  Diet   1847. 

"An  instrument  in  writing  under  seal,  by 
which  some  estate  or  interest  In  lands  Is  trans- 
ferred from  one  person  to  another."  Kinney, 
Law  Diet  1893. 

"A  transfer  of  the  title  to  lands  or  vessels ; 
the  instrument  by  which  such  an  act  Is  evi- 
denced."    Ironside,  Law  Diet.  1899. 

"The  transaction  of  passing  the  title  to 
property,  usually  real  property."  Abbott,  Law 
Diet  1879. 

"The  transfer  of  the  ownership  of  property, 
especially  landed  property,  from  one  person  to 
another."    Mozley  &  W.  Law  Diet.  1876. 

"A  document  effecting  a  transfer  of  property, 
usually  real  estate,  other  than  a  will,  a  lease 
for  a  short  term,  or  an  executory  contract  of 
sale."     Stimson,   Law   Glossary,   1881. 

"Is  a  mode  by  which  property  is  conveyed  or 
voluntarily  transferred  from  one  person  to  an- 
other by  means  of  a  written  instrument  and 
other  formalities.  Sweet,  Law  Diet.  1882 ; 
Rapalje  &  L.  Law  Diet.  1888. 

"An  instrument  which  transfers  property 
from  one  person  to  another."  Rawson  &  R. 
Law  Lex.  1893;  Wharton,  Law  Lex.  1902. 

"An  instrument  transferring  the  title  of  prop- 
erty from  one  person  to  another."  Peloubet, 
Law  Diet  1888. 

"An  Instrument  In  writing  by  which  property, 
or  the  title  to  property  is  transferred  from 
one  person  to  another."  Burrill,  Law  Diet. 
1859. 

"The  act  of  transferring  an  estate  by  Instru- 
ment in  writing."     English,  Law  Diet.  1899. 

"When  the  legislature  uses  technical  lan- 
guage In  Its  statutes,  it  is  supposed  to  attach 
to  it  Its  technical  meaning,  unless  the  contrary 
manifestly  appears."  Burton  v.  Reevell,  16 
Mees.  &  W.  307,  per  Parke,  B. 
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the  death  of  his  wife,  subject  to  the  pay- 
ment of  her  debts."  Defendant  excepted. 
These  two  exceptions  are,  in  substance,  the 
fiame,  and  may  be  considered  together,  and 
they  involve  the  question  whether  a  married 
woman  can  make  a  valid  transfer  to  another 
of  a  note  belonging  to  her,  without  the  writ- 
ten consent  of  her  husband. 

The  Constitution  (art.  10,  §  6)  provides 
as  follows :  ''The  real  and  personal  property 
of  any  female  in  this  state,  acquired  before 
marriage,  and  all  property,  real  and  per- 
sonal, to  which  she  may,  after  marriage, 
become  in  any  manner  entitled,  shall  be  and 
remain  the  sole  and  separate  estate  and 
property  of  such  female,  and  shall  not  be 
liable  for  any  debts,  obligations,  or  engage- 
ments of  her  husband,  and  may  be  devised 
and  bequeathed,  and,  with  the  written  assent 
of  her  husband,  conveyed  by  her  as  if  she 
were  unmarried."  It  is  provided  by  the 
Code  (§  1826)  that  "no  woman  during  her 
coverture  shall  be  capable  of  making  any 
contract  to  affect  her  real  or  personal  estate, 
except  for  her  necessary  personal  expenses, 
or  for  the  support  of  the  family,  or  such  as 
may  be  necessary  in  order  to  pay  her  debts 
existing  before  marriage,  without  the  writ- 
ten consent  of  her  husband,  unless  she  be 
a  free  trader,  as  hereinafter  allowed."  Our 
answer  to  the  question  we  have  stated  must 
be  in  the  affirmative.  The  decision  of  the 
case  turns  upon  the  construction  of  §  G  of 
article  10  of  the  Constitution,  for  if,  by 
that  section,  a  married  woman  is  vested 
with  the  power  of  disposing  of  her  personal 
property,  such  as  the  note  upon  which  the 
suit  was  brought,  this  power  cannot  be  de- 
vested or  taken  from  her  by  any  act  of  the 
legislature,  and  §  1826  of  the  Code  can  have 
no  operation  in  such  a  case,  assuming  it  to 
be  fully  sufficient  in  its  scope  to  embrace 
her  executed  contracts  of  sale  or  gifts.  It 
is  provided  by  the  Constitution,  which  is 
the  higher,  and  indeed,  the  supreme,  law, 
to  which  all  conflicting  legislation  must 
yield,  that  the  property  of  every  female, 
whether  acquired  before  or  after  her  mar- 
riage, shall  be  and  remain  her  sole  and  sepa- 
rate estate,  and  shall  not  be  liable  for  any 
of  the  debts,  obligations,  or  engagements  of 
her  husband.  If  this  were  all  of  the  section, 
we  would  have  to  conclude  that,  as  a  mar- 
ried woman  is  thus  vested  with  full  and 
complete  ownership  of  things,  real  and  per- 
sonal, acquired  by  her  before  or  after  her 
marriage,  having  both  the  legal  and  equita- 
ble title,  she  must  necessarily  have  also  ac- 
quired every  right  which  inheres  in,  or  is 
incidental  to,  such  ownership,  and  the  most 
important  and  most  valuable  among  them 
is  the  right  of  alienation,  or  what  is  com- 
monly known  in  the  law  as  the  jus  dispo- 
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nendi.  While  this  may  not  accord  with  the 
view  taken  of  that  section  in  one  or  two  of 
the  cases,  it  will  be  found  upon  examina- 
tion that  they  did  not  involve  a  decision  of 
the  question  of  a. married  woman's  right  to 
dispose  of  her  personal  property,  but  of  her 
power  to  contract  so  as  to  bind  her  property 
generally,  and  it  was  held  that,  notwith- 
standing the  provision  of  §  6,  art.  10,  of  the 
Constitution,  the  disability  of  coverture  re- 
mains as  it  was  at  common  law,  and  pre- 
vents her  from  making  a  valid  executory 
contract. 

It  will  be  observed  that  it  is  ordained  by 
the  Constitution  that  all  that  a  married 
woman  has  or  acquires  in  things  real  and 
personal  shall  be  her  sole  and  separate  es- 
tate and  property.  The  word  "property" 
is  of  very  broad  signification.  It  is  defined 
as:  "Rightful  dominion  over  external  ob- 
jects; ownership;  the  unrestricted  and  ex- 
clusive right  to  a  thing:  the  right  to  dispose 
of  the  substance  of  a  thing  in  every  legal 
way,  to  possess  it,  to  use  it,  and  to  exclude 
everyone  else  from  interfering  with  it. 
.  .  .  Property  is  the  highest  right  a  man 
can  have  to  anything,  being  used  for  that 
right  which  one  has  to  lands  or  tenements, 
goods  or  chattels,  which  no  way  depends  on 
another  man's  courtesy.  ...  A  right 
imparting  to  the  owner  a  power  of  indefinite 
user,  capable  of  being  transmitted  to  uni- 
versal successors  by  way  of  descent,  and 
imparting  to  the  owner  the  power  of  dispo- 
sition. .  .  .  The  right  of  property  is 
that  sole  and  despotic  dominion  which  one 
roan  claims  and  exercises  over  the  external 
things  of  the  world,  in  total  exclusion  of  the 
right  of  any  other  individual  in  the  uni- 
verse. It  consists  in  the  free  use,  enjoyment, 
and  disposal  of  all  a  person's  acquisitions, 
without  any  control  or  diminution,  save 
only  by  the  laws  of  the  land."  Black,  I41W 
Diet.  pp.  953,  954.  The  word  "estate,"  which 
is  also  used  in  the  Constitution,  denotes  the 
interest  which  anyone  has  in  lands,  or  in 
any  other  subject  of  property.  An  estate  in 
lauds,  tenements,  and  hereditaments,  says 
Blackstone,  signifies  such  interest  as  the  ten- 
ant has  therein.  2  Bl.  Com.  103.  It  also 
signifies  the  condition  or  circumstance  in 
which  the  owner  stands  With  regard  to  his 
property.  Both  words  are  also  used  to  de- 
scribe the  thing,  real  or  personal,  in  which 
one  has  an  estate  or  the  subject-matter  of 
ownership,  or  over  which  the  right  of  prop- 
erty is  exercised ;  and  in  this  sense,  perhaps, 
they  were  intended  to  be  used  in  the  Consti- 
tution. But  the  very  word  "property"  im- 
plies the  exclusive  right  of  possessing,  en- 
joying, and  disposing  of  a  thing,  and,  when 
used  subjunctively,  it  means  that  with  re- 
spect  to  which   this   right  exists,  or   that 
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which  is  one's  own.   So  it  must  be  admitted 
that,  if  there  w^ere  no  words  in  §  6  of  article 
10  of  the  Constitution  to  limit  the  scope  of 
that  part  of  the  section  which  we  have  just 
•quoted,  a  married  woman  would  have  the 
«ame  dominion  over  her  separate  estate  and 
property  as  if  she  were  a  feme  sole.     But 
there  are  such  words  of  limitation,  and  how 
and  to  what  extent  they  restrict  the  right 
of  alienation   is  the  difficult   and  delicate 
question  presented  for  solution.    After  ex- 
empting her  property  from  any  debt,  lia- 
biliiT*,  or  obligation  of  her  husband,  it  is  pro- 
vided that  she  may  devise  and  bequeath  the 
«ame.  This  power  is  absolute.  She  may  will 
her  property  with  the  same  freedom  as  if 
fihe  were  unmarried  or  aui  juris.    And  by 
the  last  provision  of  the  act  she  may,  with 
the  written  assent  of  her  husband,  "convey" 
her  property  as  if  she  were  a  feme  sole.    A 
correct  analysis  of  this  section  brings  us  to 
this  conclusion:  that  a  married  woman  may 
dispose  of  her  property  in  any  way  she  may 
see  fit  to  do  so,  except  that,  when  she  con- 
veys it,  the  written  assent  of  her  husband 
is  essentia]  to  the  validity  of  her  convey- 
ance.  But  what  is  meant  by  the  word  "con- 
vey?"   The  act  by  which  she  passes  to  an- 
other the  title  to  her  property  must  in  law 
1)e  a  conveyance.   Discussing  a  kindred  sub- 
ject in  Kelly  v.  Fleming,  113  N.  C.  at  page 
138,  18  S.  E.  at  page  81,  this  court,  by  Mr. 
Justice  MacRae,  says:    "The  word  'convey,' 
in  its  broadest  significance,  might  embrace 
any  transmission  of  possession;  but  we  are 
restrained  to  its  legal  meaning,  which,  ordi- 
narily speaking,  is  the  transfer  of  property 
from  one  person  to  another  by  the  means 
of  a  written  instrument  and  other  formali- 
ties.    Rapalje   &    L.    Law    Diet.:    Convey; 
Oonveyanoe.    According  to  Webster,  a  con- 
veyance is   'an  instrument  in  writing  by 
which  property  or  the  title  to  property  is 
oonveyeid  or  transmitted  from  one  person  to 
Another.'    The  meaning  of  this  word  being 
well  understood  at  common  law,  it  must  be 
understood   in  the   same   sense  when  used 
in  a  statute.    Smithdeal  v.  Wilkerson,  100 
N.  C.  62,  6  S.  E.  71."   A  conveyance  is  "an 
instrument  in  writing  under  seal  (anciently 
termed  an  'assurance'),  by  which  some  es- 
tate or  interest  in  lands  is  transferred  from 
one  person  to  another ;  such  as  a  deed,  mort- 
gage, etc."    Black,  Law  Diet.  p.  273,  citing 
2  Bl.  Com.    In  Pickett  v.  Buckner,  45  Miss. 
245,  the  court,  in  construing  the  dower  act 
of  that  state,  says:  "In  employing  the  term 
in     the     dower     act    ...    'conveyance,' 
'conveyed,'  we  suppose  that  the  legislature 
meant  the  sense  in  which  the  word  is  ordi- 
narily used  in  our  jurisprudence.    It  is  a 
technical   or  quasi-technical   word,   of   pre- 
cise and  definite  import.  As  defined  by  Bou- 
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vier  (1  Law  Diet.  346),  'Conveyance  is  the 
transfer  of  the  title  to  land  by  one  person 
to  another.'  'The  instrument  itself  is  called 
a  conveyance.'"  In  Vickell  v.  Tomlinson, 
27  W.  Va.  720,  the  word  "convey"  is  thus 
defined:  "But  the  language  now  used  is 
probably  just  as  open  to  criticism  as  the 
language  used  a  hundred  years  ago.  The  lan- 
guage now  used  is:  'Shall  operate  to  con- 
vey from  the  wife  her  right  of  dower  in  the 
real  estate  embraced  in  the  deed.'  Now  'con- 
vey' means  transfer  the  title  of  land  from 
one  person  or  class  of  persons  to  another. 
See  1  Bouvier,  Law  Diet.  p.  399.  Clearly,  an 
inchoate  dower  interest  is  no  title  to  land. 
It  is  no  estate,  present  or  future,  vested  or 
contingent,  and  the  term  'convey'  can  be 
properly  used  only  when  the  transfer  of 
some  'estate  in  land'  is  spoken  of."  Again, 
the  court  says:  "Conveyance  is  a  transfer 
of  an  estate  in  land  from  one  person  to  an- 
other." In  Thompson  v.  Eart,  58  App.  Div. 
at  page  449,  69  N.  Y.  Supp.  229,  the  court, 
in  construing  the  word  "convey"  with  ref- 
erence to  its  sufficiency  as  a  legal  term  to 
pass  personal  property,  said:  "Manifestly 
the  word  'convey'  is  inappropriate  to  the 
transfer  of  personal  estate." 

In  Klein  v.  MoNamara,  54  Miss.  105,  the 
word  "conveyance"  is  said  to  be  a  general 
word,  and  "comprehends  the  several  modes 
of  passing  title  to  real  estate.  It  is  defined 
to  be  'the  transfer  of  the  title  of  land  from 
one  person,  or  class  of  persons,  to  another.'  " 
Lambert  v.  Smithy  9  Or.  193;  Edelman  v. 
Yeakel,  27   Pa.  27.    Defining  the  word  in 
Jenokes  v.  Prohate  Court,  2  R.  I.  255,  the 
court  says :  "The  term  'convey'  is  a  technical 
term,  long  known  or  used  in  deeds  convey- 
ing real  estate."  We  believe  all  the  lexicog- 
raphers generally  adopt,  as  the  definition 
of  the  word  "convey,"  the  transfer  of  the 
title  to  realty,  and  of  the  word  "convey- 
ance" the  instrument  by  which  this  is  done. 
Anderson,  I<aw  Diet.  p.  254 ;  1  Bouvier,  Law 
Diet.   (1897)   p.  434;   1  Rapalje  &  L.  Law 
Diet.  289;  Abbott,  Law  Diet.  284.    Black- 
stone  emphasizes  the  distinction  between  in- 
struments used  in  the  alienation  of  "real  es- 
tate" and  those  by  which  personal  property 
and  effects  are  transferred.    "The  former," 
he  says,  "being  principally  such  as  serve  to 
convey  the  property  of  lands  and  tenements 
from  man  to  man,  are  commonly   denom- 
inated conveyances;   which  are  either  con- 
veyances at  common  law,  or  such  as  receive 
their   force   and  efficacy  by  virtue  of  the 
statute   of   uses."     2   Bl.   Com.   309.    And, 
speaking    again    of   conveyances,    he    says: 
"The  legal  evidences  of  this  translation  of 
property  are  called  common  assurances  of 
the  Kingdom,  whereby  every  man's  estate  is 
assured    to    him,    and    all    controversies, 
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doubts,  and  difficulties  are  either  prevented 
or  removed."  2  Bl.  Com.  294,  295.  Referring 
to  this  definition  of  Blackstone,  the  court, 
in  McCdbe  v.  Hunter,  7  Mo.  357,  says:  "It 
has  been  argued  that  there  is  nothing  in  our 
statute  concerning  conveyances  which  re- 
quires an  instrument  conveying  lands  to  be 
sealed.  The  statute  uses  the  word  'convey- 
ance' to  designate  all  instruments  convey- 
ing lands  from  one  to  another.  Blackstone 
says  deeds  wliicli  serve  to  convey  the  prop- 
erty of  lands  and  tenements  from  man  to 
man  are  commonly  denominated  convey- 
ances. 2  Bl.  Com.  309.  We  have  seen  that 
in  England  the  word  'conveyance'  carries 
with  it  the  idea  of  a  sealed  instrument. 
This  w^ord  is  used  by  our  legislature  in  the 
sense  in  which  it  is  understood  in  England." 
But  if  the  framers  of  the  Constitution  used 
the  word  * 'convey"  in  its  widest  sense,  as 
meaning  transfer  of  property  or  the  title  to 
property  from  one  person  to  another  by 
means  of  a  written  instrument  and  other 
formalities,  and  its  substantive  "convey- 
ance" as  signifying  the  instrument  itself  by 
which  the  transfer  is  effected  {Prouty  v. 
Clark,  73  Iowa,  55,  34  N.  W.  614),  we  do 
not  think  it  can  affect  the  result  in  this 
case.  The  word  "convey"  must  still  be  re- 
stricted in  its  operation  to  such  property  as 
is  by  law  required  to  be  transferred  by  a 
written  instrument.  The  words  "convey 
and  devise"  are  technical  terms  relating  to 
the  disposition  of  interests  in  real  property. 
It  would  not  be  technically  or  legally  cor- 
rect to  speak  of  conveying  personal  property 
by  a  verbal  sale  of  it,  or  even  by  a  writing, 
any  more  than  it  would  be  to  speak  of  de- 
vising it  by  last  will  and  testament;  not 
that  a  draftsman  may  not  use  a  technical 
word  to  express  his  meaning  without  intend- 
ing that  it  shall  be  construed  in  its  strictly 
technical  sense,  but,  in  the  absence  of  any- 
thing to  clearly  indicate  that  the  word  was 
not  intended  to  have  its  commonly  accepted 
meaning  in  the  law,  but  was  used  in  some 
other  and  different  sense,  we  must  adopt  the 
legal  definition  of  the  word,  because,  in  the 
first  place,  it  must  be  presumed  to  have 
been  used  in  that  sense,  and,  in  the  second, 
because  it  would  be  unsafe  to  reject  that 
well-understood  meaning  for  another,  unless 
the  latter  had  been  most  clearly  manifested ; 
and  this  principle  should  especially  apply  to 
constitutions  and  statutes,  which  are  gen- 
erally written  by  those  learned  in  the  law, 
and  are  intended  to  declare  what  the  law 
shall  be.  It  must  be  assumed  in  such  a  case 
that  the  state  of  the  law  and  the  meaning 
of  its  technical  terms  at  the  time  of  the  en- 
actment was  known,  for  we  are  required,  in 
construing  written  laws,  especially  those 
changing  the  common  law,  to  consider  the 
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old  law,  and,  in  comparing  it  with  the  new 
so  as  to  gather  the  intent,  words  of  well- 
known  legal  signification  must  have  the 
meaning  thus  attached  to  them  by  the  law; 
and  especially  must  they  be  understood  in 
the  sense  which  they  have  acquired  by  actual 
judicial  interpretation,  unless,  by  such  con- 
struction, we  defeat  the  intention  which 
clearly  and  distinctly  appears  from  some 
other  part  of  the  enactment  or  from  its  con- 
text. It  may  be  added  that  the  framer  of 
§  6,  art.  10,  of  the  Constitution,  must  have 
been  familiar  with  the  meaning  of  technical 
or  legal  terms,  for  he  made  the  proper  dis- 
tinction between  the  disposition  of  realty 
and  the  disposition  of  personalty  by  will, 
when  he  used  the  words  "devise''  and  "be- 
queath." It  may  fairly  be  assumed  that  he 
knew  also  that  a  writing  was  not  essential 
to  the  transfer  of  personalty,  and  that  when 
he  used  the  word  "convey"  he  intended  it 
should  have  its  technical  meaning. 

There  is  another  reason  why  the  restric- 
tion upon  the  wife's  right  of  alienation 
should  be  confined  to  that  kind  of  property 
which  can  be  transferred  only  by  a  written 
instrument.  Section  6  of  article  10  of  the 
Constitution  provides  that  a  married  wom- 
an's separate  estate  and  property  may  be 
conveyed  by  her,  with  the  written  assent  of 
her  husband,  as  if  she  were  unmarried. 
Property  in  things  personal,  generally 
speaking,  may  pass  from  one  person  to  an- 
other by  mere  delivery  or  by  word  of  mouth. 
An  unwritten  sale  or  gift  is  quite  sufficient 
for  that  purpose.  This  being  so,  can  it  be 
supposed  to  have  been  intended  by  that  sec- 
tion to  require  that,  in  every  case  where  the 
wife  makes  a  sale  or  gift  of  her  personal 
property  by  delivery  or  by  word  of  mouth, 
however  small  or  however  inconsiderable  in 
value  the  article  of  property  may  be,  the 
husband  must  give  his  written  assent  there- 
to? Or,  to  put  the  case  more  strongly,  is 
it  intended  by  that  section  that,  if  the  wife 
wishes  to  sell  or  give  to  another  her  per- 
sonal estate  or  any  part  of  it,  however 
small  that  part,  she  cannot  do  so  by  de- 
livery or  by  word  of  mouth, — a  usiul  and 
immemorial  method  of  transferring  such 
property, — ^but  she  must,  in  every  instance, 
reduce  the  transfer  to  writing,  in  order  that 
her  husband  may  assent  in  writing  to  it,  and 
that  without  this  kind  of  written  assent  a 
valid  transfer  cannot  be  made?  Either  one 
or  the  other  of  the  two  alternatives  must  be 
adopted,  unless  the  restriction  upon  her 
right  to  convey  her  separate  estate  and 
property  is  held  to  apply  only  to  her  realty, 
or  to  property  the  title  to  which  can  pass 
only  by  a  written  instrument.  It  further 
appears  from  an  examination  of  §  6,  art.  10, 
of  the  Constitution,  that  it  was  not  intended 
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to  vest  in  the  wife  merely  the  naked  title, 
or  power  to  hold  in  her  own  name  this  "sole 
and  separate  estate  and  property/'  without 
any  of  the  usual  incidents  of  ownership, 
and  without  the  right  of  direct  control  or 
dominion  over  it;  but  it  was  manifestly 
the  purpose  that,  as  it  was  vested  in  her 
own  right,  it  should  become  her  sole  and 
separate  property  as  if  she  were  a  single 
female,  subject  only  to  the  limitations  of  that 
section.  It  is  an  enabling  provision  of  the 
law,  and  should  be  construed  in  the  spirit 
which  prompted  its  enactment,  and,  as  it 
authorized  the  wife  to  take  and  hold  prop- 
erty to  her  sole  and  separate  use,  without 
the  interposition  of  a  trustee,  and  has  thus 
made  her  capable  of  holding  it  by  herself 
and  for  herself,  independently  of  her  hus- 
band, she  should  be  adjudged  to  have  the 
capacity  of  disposing  of  it,  except  in  so  far 
as  she  may  be  expressly  or  impliedly  re- 
strained. That  this  was  the  spirit  and  pur- 
pose of  the  lawmakers  is  evidenced  by  the 
fact  that  she  is  given  the  absolute  right  to 
dispose  of  her  estate  by  will,  which  is  cer- 
tainly something  more  than  the  naked  right 
to  own  and  possess  it,  and  then  she  may 
also  convey  it.  It  is  therefore  perfectly  clear 
that  it  was  intended  she  should  have  the 
right  of  disposition,  in  one  form  absolutely, 
and  in  another  imder  certain  restrictions. 
As  she  is  vested  with  her  property,  includ- 
ing the  incidental  right  of  disposing  of  it 
inter  vivos,  subject  only  to  one  condition, 
it  must  follow  that  in  all  other  respects  her 
right  of  alienation  is  left  free  and  unfet- 
tered. Tlie  expression  of  the  one  limitation 
upon  this  right  is  the  exclusion  of  all 
others.  When  the  law  says  that  in  one  case 
she  shall  be  under  the  restraint  of  her  hus- 
band, it  means,  necessarily,  that  in  all  other 
cases  she  shall  be  free.  We  may  well  ask. 
Why  should  a  wife  be  permitted  to  devise 
and  bequeath  her  property,  real  and  per- 
sonal, and  be  allowed  to  convey  only  her 
real  estate?  If  the  use  of  the  word  "convey" 
restricts  the  right  of  alienation  to  the  real 
estate,  as  we  have  shown  that  it  does,  then 
as  to  the  ])ersonal  property  she  is  left  with- 
out the  right  of  disposition,  unless  it  was 
the  intention  to  confer  upon  her  a  general 
power  to  dispose  of  her  property,  with  the 
proviso  that  real  estate  should  not  be  con- 
veyed without  the  assent  of  her  husband. 
There  is  no  valid  or  sufficient  reason  for 
making  any  distinction  between  the  right 
to  dispose  of  real  estate,  and  the  right  to 
dispose  of  personal  property,  which  would 
deprive  her  of  the  latter  right.  We  think  the 
true  meaning  of  §  (5,  art.  10,  is  that  a  mar- 
ried woman  may  dispose  of  her  property 
without  the  assent  of  her  husband,  except  in 
those  cases  where  a  written  instrument  or 
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conveyance  is  required  for  that  purpose. 
This  construction  of  the  Constitution  seems 
to  be  strongly  favored  by  the  court  in 
Withera  v.  Sparrow,  66  N.  C.  138.  Referring 
to  Knoa  v.  Jordan,  68  N.  C,  (6  Jones,  Eq.) 
176,  Boyden,  J.,  for  the  court,  says:  "But 
the  court  in  that  case  seemed  unwilling  to 
sanction  the  doctrine  that,  as  to  the  sepa- 
rate estate  of  the  wife,  she  was  to  be  regard- 
ed as  a  feme  sole  in  all  respects,  as  held 
in  England  and  also  in  the  state  of  New 
York.  But  however  proper  this  unwilling- 
ness of  the  court  to  recognize  that  doctrine 
might  have  been  at  the  time  of  that  deci- 
sion, there  can  be  no  reason,  since  the  adop- 
tion of  our  present  Constitution,  why  the 
English  and  New  York  doctrine  should  not 
now  be  followed  in  our  state."  We  under- 
stand the  court  to  mean  that  a  married 
woman  has  under  the  Constitution  the  right 
to  dispose  of  her  separate  estate  in  any 
manner,  save  in  so  far  as  she  may  be  re- 
stricted to  any  particular  method  of  alien- 
ation pointed  out  in  that  instrument,  and 
not  that  she  may  contract  generally,  so  as 
to  subject  her  separate  estate  at  law  to  the 
payment  of  her  debts,  as  would  be  the  case 
if  she  were  aui  juris.  We  are  not  at  all  dis- 
posed to  change  or  impair  the  doctrine  so 
frequently  announced  by'this  court  with  ref- 
erence to  the  capacity  of  a  married  woman 
to  contract.  That  question  is  not  now  di- 
rectly before  us.  Nor  do  we  think  it  neces- 
sary to  disturb  the  principles  established  in 
Frazier  v.  Brownlow,  38  N.  C.  (3  Ired. 
Eq.)  237,  42  Am.  Dec.  165;  Harris  v. 
HarHs,  42  N.  C.  (7  Ired.  Eq.)  Ill,  53  Am. 
Dec.  393;  Knox  v.  Jordan,  58  N.  C.  (6 
Jones,  Eq.)  175;  and  more  recently  in  Pip- 
pen  V.  Wesson,  74  N.  C.  438;  Dougherty  v. 
Sprinkle,  88  N.  C.  300;  Flaum  v.  Wallace, 
103  N.  C.  296.  9  S.  E.  567 ;  and  Farthing  v. 
Shields,  106  N.  C.  289,  10  S.  E.  998;  and 
still  more  recently  in  Harvey  v.  Johnson, 
133  N.  C.  362,  45  S.  E.  644. 

Our  decision  of  the  question  involved  in 
this  case  does  not  conflict  with  what  this 
court  has  so  often  said,  and  which  is  thus 
clearly  stated  by  RufiOn,  J.:  "At  law  a 
feme  covert  is  incapable  of  making  a  con- 
tract of  any  sort,  and  any  attempt  of  hers 
to  do  so  is  not  simply  voidable,  but  abso- 
lutely void.  If,  however,  she  be  possessed 
of  separate  property,  a  court  of  equity  will 
so  far  recognize  her  agreement  as  to  make 
it  a  charge  thereon.  But  even  in  that  case, 
and  in  that  court,  lier  contract  has  no  force 
whatever  as  a  personal  obligation  or  under- 
taking on  her  part.  .  .  .  Nor  was  there 
any  change  wrought  in  this  particular  by 
the  alterations  made  in  our  court  system 
under  the  Constitution  of  1868,  or  bv  the 
adoption  of  the  statute  known  as  the  mar- 
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ried  woman's  act.  It  was  in  reference  to 
these  verv  alterations,  and  the  effect  of  the 
statute,  that  the  court  declared  in  Pippen 
V.  Wesson,  74  N.  0.  437,  and  Huntley  v. 
WMtner,  77  N.  C.  392,  that  no  deviation 
from  the  common  law  had  been  produced 
thereby  as  respects  either  the  power  of  a 
feme  covert  to  contract,  the  nature  of  her 
contract,  or  the  remedv  to  enforce  it:  that 
as  a  contract  merely  her  promise  is  still  as 
void  as  it  ever  was,  with  no  power  in  any 
court  to  proceed  to  judgment  against  her 
in  personam.''  Dougherty  v.  Sprinkle,  88  X. 
C.  304:  Flaum  v.  Wallace,  103  N.  C.  29G. 
9  S.  E.  567.  The  Constitution  does  not  re- 
move the  incapacity  which  prevents  a  mar- 
ried woman  from  contracting  debts  or  pe- 
cuniary obligations.  So  far  as  her  power 
to  thus  contract  is  concerned,  the  disability 
of  coverture  remains  as  it  was  at  common 
law,  except  where  changes  have  been  made 
by  statute.  In  this  connection  the  language 
of  the  court  in  Pippen  v.  Wesson,  74  N.  C. 
at  page  445,  is  appropriate:  "We  conceive 
that  while  it  would  be  beyond  the  power  of 
the  legislature  to  destroy  or  alter  the  essen- 
tial qualities  of  the  separate  estate  given  by 
the  Constitution,  as  by  giving  the  personal 
property  to  the  husband,  making  the  prop- 
erty liable  for  his  debts,  or  by  destroying 
the  wife's  power  of  disposition,  yet  it  is 
within  its  power  to  regelate  the  manner  in 
which  the  separate  estate  shall  be  held,  to 
prescribe  what  contracts  and  what  disposi- 
tions of  their  estates,  other  than  those  spe- 
cifically authorized  by  the  Constitution, 
married  women  may  make,  and  by  what 
forms  and  ceremonies  all  their  contracts 
shall  be  made  and  authenticated,  and  their 
free  consent  thereto  ascertained.  The  leg- 
islature may  abolish  all  the  incapacities  of 
married  women,  and  give  them  full  power 
to  contract  as  femes  sole.  The  question  is, 
Has  it  done  so?" 

In  what  respect  the  method  of  charging  in 
equity  a  married  woman's  separate  estate 
with  liability  for  her  agreements  may  be  af- 
fected, if  at  all,  by  this  decision,  is  not  now 
presented  for  our  consideration.  We  simply 
hold  that,  without  the  assent  of  her  hus- 
band, she  may  dispose  of  any  of  her  prop- 
erty, unless  the  law  requires  the  disposition 
of  it  to  be  evidenced  by  a  conveyance  or  a 
writing. 

It  is  argued  that  the  case  of  Walton  v. 
BHstol,  125  N.  C.  419,  34  S.  E.  544,  is  at 
variance  with  the  conclusion  we  have 
reached,  but  we  do  not  think  so.  The  con- 
flict, if  there  is  any,  is  more  apparent  than 
real.  The  note  in  that  case,  which  belonged 
to  the  wife,  was  indorsed  by  her  alone, 
and  deposited  by  her  with  the  Piedmont 
Bank  as  collateral  security  for  her  husband's 
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indebtedness  to  that  bank.  His  indebtedness 
having  increased  to  the  amount  of  $3,000, 
an  arrangement  was  made  by  which  the  hus- 
band borrowed  to  the  amount  of  his  indebt- 
edness from  the  Wilmington  Bank,  and  gave 
his  note  to  that  bank  for  the  loan,  and,  with 
the  proceeds  realized  on  his  note  to  the 
Wilmington  Bank,  he  paid  the  debt  due  the 
Piedmont  Bank,  which  bank  had  indorsed 
his  note  to  the  Wilmington  Bank,  for  his 
accommodation,  upon  an  agreement  with 
him  that  the  note  for  $1,250  should  be  de- 
posited with  it  as  collateral  security  or  in- 
demnity for  its  indorsement,  and  the  hus- 
band so  notified  the  Wilmington  Bank,  by 
letter,  both  before  and  after  that  bank 
loaned  him  the  $3,000.  The  wife  did  not 
assent  to,  and,  so  far  as  appears  in  the  case, 
had  no  knowledge  of,  this  new  arrangement. 
Upon  these  facts  it  is  clear,  we  think,  that, 
as  the  wife  could  only  be  liable  as  surety  for 
her  husband  by  reason  of  the  indorsement 
and  deposit  of  her  note  at  the  bank  (Purvis 
V.  Carstaphan,  73  N.  C.  575 ;  Southern  Loan 
d  T.  Co.  V.  Benhou),  136  N.  C.  303,  47  S.  E. 
436;  Fleming  v.  Barden,  126  N.  C.  460,  53  L. 
R.  A.  316,  78  Am.  St.  Rep.  671,  36  S.  E.  17, 
127  N.  C.  214,  63  L.  R.  A.  326,  37  S.  E.  219), 
the  change  in  the  arrangement  fully  dis- 
charged her,  whether  it  be  regarded  as  an 
extension  of  the  time  of  payment  to  her 
husband  as  a  novation  of  the  debt,  or  as 
a  payment  of  the  debt  and  an  extinc- 
tion of  her  liability,  the  last  being  the 
correct  view  as  we  think.  If  the  wife 
did  not  assent  to  the  agreement  by 
which  her  note  was  to  be  retained  bv 
the  Piedmont  Bank  as  indemnity  against 
any  loss  resulting  from  its  indorsement 
of  her  husband's  note  to  the  Wilming- 
ton Bank,  and  could  not,  in  any  view  of  the 
matter,  be  bound  thereby,  why  inquire 
whether  her  indorsement  of  the  note  was 
valid  and  binding  upon  her?  The  indorse- 
ment had  been  virtuallv  canceled  and  nulli- 
fied  by  the  payment  of  the  note  due  the  Pied- 
mont Bank,  whether  it  was  originally  valid 
or  not,  and  the  court  so  treated  it,  for  it 
says  "the  wife  never  assented  to  the  new  ar- 
rangement." and  was  therefore  not  bound. 
The  question  as  to  the  validity  of  her  in- 
dorsement was  not  in  the  case,  but,  if  it 
was,  we  would  not  be  inclined  to  follow  the 
decision,  in  so  far  as  it  conflicts  with  the 
conclusion  which  we  have  reached  in  this 
case.  The  question  was  not  presented  in 
Hawls  V.  White,  127  N.  C.  20,  37  S.  E.  68, 
which  is  also  cited  for  the  plaintiff. 

But  the  plaintiff's  counsel,  in  his  well-pre- 
pared brief,  insists  that  the  point  was  de- 
cided in  this  case  when  it  was  here  on  a 
former  appeal  (128  N.  C.  426,  39  S.  E,  66), 
and  also  on  the   rehearing  of  that  appeal 
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(130  N.  C.  70,  40  S.  E.  853),  and  that' it  is 
res  judicata,  and  has  become  the  law  of  the 
case,  whether  the  decision  was  right  or 
wrong.  We  may  admit  the  general  proposi- 
tion that  the  decision  of  a  court  of  final 
resort  upon  a  given  state  of  facts  becomes 
the  law  of  the  case  upon  a  second  trial  and 
another  appeal  in  regard  to  those  facts,  if 
they  are  substantially  the  same  as  those 
upon  which  the  former  decision  was  made, 
and  yet,  with  that  principle  conceded,  we  do 
not  think  the  question  we  are  pow  consider- 
ing has  been  finally  adjudicated,  as  between 
the  parties  to  this  suit,  so 'as  to  foreclose  any 
further  discussion  of  it  and  make  any  ex- 
pression in  either  of  the  former  opinions 
upon  that  question,  whether  correct  or  not, 
the  law  of  the  case.  An  examination  of  the 
record  in  the  first  appeal  will  show  that  the 
only  question  presented,  and  upon  which  the 
decision  therein  could  have  been  made,  was 
whether  the  defendant's  possession  of  the 
note  raised  a  presumption  that  he  was  the 
lawful  holder  of  it,  or,  to  speak  more  accu- 
rately, raised  a  presumption  that  the  note 
had  been  paid.  In  passing  upon  this  ques- 
tion, it  could  make  no  difference  whether  the 
note  had  been  legally  indorsed  to  defendant 
by  his  mother  or  not,  for,  if  it  had  not  been, 
he  would  still  be  entitled  to  the  benefit  of 
the  presumption  raised  by  the  law  from  the 
fact  of  his  possession  of  the  note.  When 
this  court  decided  with  him  in  regard  to 
the  presumption,  it  was  not  necessary  to 
consider  the  othpr  question  as  to  the  legal 
effect  of  the  indorsement  of  his  mother, 
even  if  it  had  been  presented  in  a  way  to 
call  for  an  adjudication  of  this  court  upon 
it.  We  have  therefore  concluded  that  the 
question  as  to  the  validity  of  the  indorse- 
ment of  the  note  by  the  defendant's  mother 
to  him  is  now  open  for  our  consideration. 

The  question  as  to  the  right  of  a  married 
woman  to  dispose  of  her  personal  property 
without  the  written  assent  of  her  husband 
is  directly  and  squarely  presented  in  this 
case  by  the  defendant's  request  for  instruc- 
tions and  the  charge  of  the  court  to  which 
exception  was  taken ;  and  it  is  the  first  time, 
as  we  think,  that  it  has  been  so  presented. 
Having  held  that  the  transfer  of  the  note 
by  his  mother  to  the  defendant  was  valid, 
it  follows  that  the  court  erred  in  refusing 
to  give  the  instruction  requested  by  the  de- 
fendant, and  in  giving  the  instruction  to 
which  he  excepted,  because,  if  the  indorse- 
ment and  delivery  of  the  note  to  the  defend- 
ant constituted  a  valid  gift  of  it  to  him, 
the  fact  that  the  jury  have  found  that  he  did 
not  have  possession  of  the  note  at  the  time 
of  his  father's  death  should  not  defeat  his 
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title  to  it  acquired  by  the  gift,  as  the  de- 
fendant may  be  able  to  show  that,  even  if 
his  father  had  possession  of  the  note  at  the 
time  of  his  death,  and  there  is  therefore  a 
presumption  in  favor  of  plaintiff,  he  is  him- 
self the  real  owner  of  it  by  virtue  of  the 
gift  from  his  mother.  This  is  a  question  for 
the  jury  to  decide  upon  all  the  facts  of  the 
case  and  under  proper  instructions  from  the 
court,  and,  by  holding  that  defendant  ac- 
quired no  title  to  the  note  by  his  mother's 
indorsement,  the  court  deprived  him  of  the 
use  of  that  important  fact  in  developing  his 
defense.  The  error  thus  committed  entitles 
the  defendant  to  another  trial. 
"New  trial, 

Montsomery,  J.,  dissenting: 

I  still  am  of  the  opinion  that  the  law  on 
the  subject  of  the  right  of  a  married  woman 
to  dispose  of  her  separate  estate,  whether  it 
consists  of  real  or  personal  property,  was 
properly  decided  in  the  case  of  Walton  v. 
BHsiol,  125  N.  C.  419,  34  S.  E.  544.  The 
opinion  in  this  case  overrules  that  case.  In 
Walton  v.  Bristol,  supra,  the  court  said: 
"The  Constitution,  as  we  have  seen,  so  far 
as  the  wife's  power  to  convey  her  separate 
estate  is  concerned,  makes  no  difference  be- 
tween real  property  and  personal  property. 
If  she  undertakes  to  convey  either  species 
of  property,  the  written  assent  of  her  hus- 
band must  be  had."  Article  10,  §  6,  of  the 
Constitution,  is  in  these  words:  "The  real 
and  personal  property  of  any  female  in  this 
state,  acquired  before  marriage,  and  all 
property,  real  and  personal,  to  which  she 
may,  after  marriage,  become  in  any  manner 
entitled,  shall  be  and  remain  the  sole  and 
separate  estate,  and  property  of  such  female, 
and  shall  not  be  liable  for  any  debts,  obliga- 
tions, or  engagements  of  her  husband,  and 
may  be  devised  and  bequeathed,  and,  with 
the  written  assent  of  her  husband,  conveyed 
by  her  as  if  she  were  immarried."  It  will 
be  seen  from  reading  that  section  of  the 
Constitution  that  the  words  "real  and  per- 
sonal property"  are  always  associated,  and 
that  the  copulative  conjunction  "and,"  lead- 
ing the  last  clause,  connects  both  real  and 
personal  property  with  the  mode  of  con- 
veying them.  If  inconveniences  arise  prac- 
tically in  the  disposition  of  small  articles  of 
personal  property  by  the  wife,  the  written 
assent  of  the  husband  being  required,  the 
difilculties  are  created  by  the  section  of  the 
Constitution  above  quoted,  and  this  court 
cannot  dispense  with  them.  I  can  add  noth- 
ing to  what  I  said  for  the  court  in  Walton 
V.  Bnstol,  125  N.  C.  419,  34  S.  E.  544. 

Petition  for  rehearing  denied. 
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V. 

CHARLOTTE  ELECTRIC  RAILWAY, 
LIGHT,  &  POWER  COMPANY,  AppL 

(136   N.   C.   654.) 

1.  A  statiite  malclnff  tbe  injury  or  kill- 
Ingr  of  cattle  or  other  liye  stock  by  a  rail- 
road company  prima  facie  eyidence  of  negli- 
gence does  not  apply  in  case  of  the  killing  of 
a  dog. 

2.  The  emvlmeer  in  eliarffe  of  a  moving 
loeoniotive  is  not  bound  either  to  keep  as 
Tigilant  lookout  for  dogs  on  the  track,  or  to 
exercise  as  great  care  in  the  management  of 
his  engine  to  prevent  their  injury,  as  in  the 
case  of  cattle  or  lire  stock. 

3.  One  in  charge  of  a  locomoti-re  or 
motor  car,  seeinar  a  dog  near  the  track, 
is  entitled  to  act  upon  the  presumption  that 
it  will  get  out  of  the  way  in  time  to  avoid 
danger,  in  the  absence  of  anything  to  indicate 
that  it  Is  helpless  or  totally  indifferent  to  its 
surroundings. 

4.  A  street  railroad  company  i»  not 
liable  in  damasren  for  tbe  killing 
of  a  doflT  by  one  of  its  cars  in  motion, 
unless  the  killing  Is  done  either  wilfully,  wan- 
tonly, or  recklessly. 

5.  Tbat  the  fender  on  the  car  which 
killed  a  doar  wa*  defecti-re  cannot  be 
shown  by  evidence  that  witness  had  meas- 
ured a  fender  on  one  of  defendant's  cars  and 
found  it  to  be  too  far  from  the  ground,  and 
that  there  were  different  kinds  of  fenders  in 
use  on  different  cars,  without  anything  to 
show  the  condition  of  the  fender  on  the  car 
which   did  the   injury. 

(November  22,  1904.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Mecklenburg 
Coimty  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  his  dog.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bnrwell  A  Cansler,  for  appel- 
lant: 

The  evidence  as  to  the  fenders  was  inad- 
missible. 

Qrant  v.  Raleigh  d  G.  R.  Co.  108  X.  C. 
470,  13  S.  E.  209;  Raper  v.  Wilmington  d 
W.  R.  Co.  126  N.  C.  563.  36  S.  E.  115. 

It  is  not  the  dutv  of  the  driver  of  a 
railway  car  or  other  vehicle  to  take  any 
notice  of  the  fact  that  a  dog  is  upon,  or 
crossing,  the  track  in  front  of  the  on -moving 
vehicle,  unless  there  is  evidence,  from  its 
position,  or  conduct,  which  gives  the  driver 
notice  that  the  dog  is  either  absolutely 
oblivious  of  the  approach  of  the  danger,  or 
is  so  situated  as  to  be  unable  to  extricate 
itself  from  it. 

Note. — As  to  actions  for  injuries  to  dogs  by 
railroads  and  street  cars,  see  also  cases  in  note 
to  Graham  v.  Smith,  40  L.  R.  A.  503,  and  the 
later  case  in  this  series  of  Citizens*  Rapid  Tran- 
sit Co.  V.  Dew,  40  L.  R.  A.  618. 
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Jones  V.  Bond,  40  Fed.  281 ;  8t.  Louis  8. 
W.  R.  Co,  V.  Stanfield,  63  Ark.  643,  37  L.  R. 

A.  659,  40  S.  W.  126;  Citizent?  Rapid  Tran- 
sit Co,  V.  Devo,  100  Tenn.  317,  40  L.  R.  A. 
518,  66  Am.  St.  Rep.  764,  45  S.  W.  790; 
Dettmers  v.  Brooklyn  Heights  R.  Co.  22 
App.  Div.  488,  48  N.  Y.  Supp.  23;  Jemison 
V.  Southwestern  R.  Co.  75  Ga.  444,  58  Am. 
Rep.  476;  Wilson  v.  Wilmington  d  M,  R. 
Co.  10  Rich.  L.  52;  Texas  d  P.  R.  Co.  v. 
Scott  (Tex.  Civ.  App.)  17  S.  W.  1116; 
Strong  v.  Georgia  R.  d  Electric  Co.  118  Ga. 
515,  45  S.  E:  366;  St.  Louis,  A.  d  T.  R.  Co. 
v.  Hauks,  78  Tex.  300,  11  L.  R.  A.  384,  14 
S.  W.  69L 

Defendant  shoiild  not  be  held  liable  in 
damages  for  killing  a  dog,  unless  under  such 
circumstances  as  to  justify  the  conclusion 
that  the  killing  was  done  either  wilfully 
wantonly,  or  recklessly. 

Dodson  V.  Mock,  20  N.  C.  282   (4  Dev.  & 

B.  L.  146). 

Mr.  Thomas  G.  MoMiolLael  for  appel- 
lee. 

Montgomery,  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  conmienced  in  a  court  of 
a  justice  of  the  peace  for  the  recovery  of 
$50  for  the  killing  of  the  plaintiiT's  dog  by 
the  alleged  negligent  operation  by  the  de- 
fendant of  one  of  its  street  cars.  There  were 
no  written  pleadings  in  the  case,  but  upon 
a  reading  of  the  evidence  it  would  appear 
that  the  plaintiff  on  a  trial  in  the  superior 
court  relied  upon  four  alleged  acts  of  negli- 
gence: First,  excessive  speed  of  the  car; 
second,  permitting  high  weeds  to  grow  upon 
the  sides  of  and  near  the  track;  third,  the 
failure  to  stop  the  car  in  time  to  avoid  the 
collision;  and,  fourth,  failure  to  equip  the 
car  with  a  proper  fender. 

We  have  no  case  in  our  Reports  where  the 
injury  to  or  the  killing  of  a  dog  by  a  rail- 
road or  street  car  company  is  made  the  sub- 
ject of  a  civil  action  for  the  recovery  of  dam- 
ages by  its  owner.  Our  statute  (§  2326  of 
the  Code)  makes  it  prima  facie  evidence  of 
neu[ligence  on  the  part  of  a  railroad  com- 
pany, in  an  action  for  damages  against  the 
company,  whenever  it  appears  that  any  cat- 
tle or  other  live  stock  ghall  be  killed  bv  the 
engines  or  cars  running  upon  the  railroad. 
The  statute  does  not  give  the  right,  in  case 
of  injury  or  killing  of  cattle  or  other  live 
stock,  to  the  owner  thereof  to  bring  an  ac- 
tion for  his  loss  of  property.  That  right  the 
owner  had  before.  The  statute  made  the 
killing  prima  facie  evidence  of  negligence. 
The  dog  is  not  included,  of  course,  in  the 
category  of  cattle  or  live  stock,  but  is  a  spe- 
cies or  subject  of  property  recognized  as 
such  by  the  law,  and  for  an  injury  to  which 
an  action  at  law  may  be  sustained.    State 
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V.  Latham,  35  N.  C.  (13  Ired.  L.)  33.  There 
would  be  no  presuniptioii  of  negligence,  how- 
ever, by  the  mere  fact  of  killing  or  injury 
being  shown.    In  numerous  cases  this  court 
has  laid  down  the  law  concerning  the  duties 
of  engineers  in  charge  of  moving  railroad 
locomotives    in   r^ard  to   cattle   and   live 
stock  on  and  in  near  proximity  to  the  rail- 
road track  and  in  front  of  the  moving  cars. 
In  Wilson  v.  Norfolk  d  8,  R.  Co.  90  N.  C. 
69,  the  court  said :     '*If  the  mule  ran  off  the 
road  quietly,  and  manifested  by  its  acts  no 
great  alarm,  but  a  disposition  to  get  away 
from  the  road,  or  if  at  first  it  stood  still, 
off  the  road,  until  the  near  approach  of  the 
train,  then  it  suddenly  ran  bade  on  the  road 
a  short  distance  ahead  of  the  engine  and 
was  killed,  the  engineer  being  imable  to  stop 
the  train,  in  such  case  there  would  not  be 
negligence,  and  the  defendant  wo\ild  mot  be 
liable.    But,  in  another  view,  if  the  mule 
was  greatly  frightened  at  the  whistle  and 
the  train, — ^was  panic  stricken;  ran  about 
wildly    and    recklessly    in    the    immediate 
neighborhood  of  the  road, — and  would  as 
likely,  in  its  fright,  run  on  as  from  it,  and 
the  engineer  failed  to  slacken  the  speed  of 
the  train,  and  the  mule    suddenly    dashed 
back  on  the  road  and  was  killed  by  the  en- 
gine, this  would  be  negligence,  and  the  de- 
fendant would  be  liable  for  damages.     It 
may  be  conceded  that  where  cattle  are  quiet- 
ly  grazing,    resting,    or   moving   near   the 
road, — not  on  it, — and  manifesting  no  dispo- 
sition to  go  on  it,  the  speed  of  the  train 
need  not  be  checked ;  but  the  rule  is  different 
where  the  cow  or  mule  is  near  the  road,  and 
runs  on,  then  off,  along,  near  to,  and  back 
upon  it.     In  such  a  case  reasonable  diligence 
and  care  require  that  the    engineer    shall 
slacken  the  speed,  keep  the  engine  steadily 
and  firmly  under  his  control,  and,  if  need 
be,  stop  it  until  the  danger  shall  be  out  of 
the  way.'*'    That  case  is  cited  and  approved 
by  this  court  in  Snotoden  v.  Norfolk  South- 
em  R.  Co.  96  N.  C.  93,  and  Ward  v.  Wil- 
mingion  d  W,  R.  Co,  109  N.  C.  358,  13  S.  E. 
926.    And  in  Doster  v.  Charlotte  Street  R. 
Co,  117  N.  C.  651,  34  L.  R.  A.  481,  23  S.  E. 
449,  the  court  said:     "Where  a  horse  is  be- 
ing driven  or  is  running  uncontrolled  along 
a   highway   parallel   to   a   railway   of   any 
kind,  though  it  give  unmistakable  evidence 
by  its  movements  that  it  is  alarmed  at  an 
approaching  train  or  car,  the  engineer  or 
motorman  in  charge  is  not  negligent  in  fail- 
ing to  diminish  the  speed  unless  the  animal 
is  actually  on  the  track  in  his  front,  or  he 
has  reasonable  ground  to  believe  that  in  its 
excited  state  it  is  about  to  go  or  may  go 
upon  it,  so  as  to  cause  a  collision.''    We 
think  that  the  dog  is  not  entitled  to  the 
same  consideration  at  the  hands  of  an  en- 
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gineer  in  charge  of  a  moving  locomotive  that 
cattle  or  live  stock  are,  and  that  the  en- 
gineer is  not,  therefore,  compelled  to  keep 
either  a  vigilant  lookout  for  dogs,  or  as 
great  care  in  the  management  of  his  engine 
or  train,  so  as  to  prevent  their  injury,  as 
he  is  for  cattle  or  live  stock.    However,  the 
dog  in  the  case  before  us  suddenly  appeared 
on  or  near  the  track,  and  manifested  no  fear 
or    excitement.    It    is    not    hazarding  too 
much  to  say  that  it  is  a  matter  of  common 
knowledge  that  in  the  classification  of  ani- 
mal life   (not  including  man)   the  dog  oc- 
cupies a  position  in  point  of  intelligence, 
fidelity,  and  affection  superior,  probably,  to 
all  of  the  others.    He  is  known  to  have 
been  for  ages,  not  only  an  animal  of  prey, 
but  wonderfully  acquainted  with  the  habits 
and  ways  of  both  man  and  beast  and  birds, 
keenly  sensitive  as  to  sight,  hearing,  and 
smell,  and  remarkably  agile  in  all  of  his 
movements.    He  can,  by  training  and  asso- 
ciation with  man,  become  adept  in  many 
useful  employments,  and  can  be  taught  to 
do  almost  anything  except  to  speak.    They 
are  known  ordinarily  to  be  able  to  take  care 
of  themselves  amidst  the  dangers  incident  to 
their  surroimdings.    Where  a  horse,  or  a 
cow,  or  a  hog,  or  any  of  the  lower  animals 
would  be  killed  or  injured  by  dangerous 
agencies,  the  dog  would  extricate  himself 
with  safety.    In  a  line  with  the  foregoing 
observations  is  one  in  the  opinion  in  the 
case  of  Jo^vea  v.  Bond,  40  Fed.  281,  where  the 
court,  in  denying  the  right  of  recovery  for 
the  negligent  killing  of  a  dog,   said:     "I 
presume  the  reason  that  other  cases  of  like 
kind  have  not  been  before  the  courts  is  that 
the    dog    is    very   sagacious    and   watchful 
against  hazards,  and  possesses  greater  abil- 
ity to  avert  injury  than  almost  any  other 
animal ;  in  other  words,  takes  better  care  of 
himself   against    impending   dangers    than 
any  other.     He  can  mount  an  embankment 
or  escape  from  dangerous  places  where  a 
horse  or  cow  would  be  altogether  helpless; 
hence  the  same  care  to  avoid  injuries  to  an 
intelligent  dog  on  a  railroad  is  not  required 
on  the  part  of  those  operating  the  trains 
that  is  required  in  regard  to  other  animals. 
The  presiunption  is  that  such  dog  has  the  in- 
stinct and  ability  to  get  out  of  the  way 
of  danger,  and  will  do  so,  unless  its  freedom 
of  action  is  interfered  with  by  other  circum- 
stances at  the  time  and  place."    We  think, 
therefore,  that  the  dog,  on  account  of  his 
superior  intelligence  and  possession  of  the 
other  traits  which  we  have  mentioned,  in 
respect  to  the  diligence  and  care  which  loco- 
motive engineers  owe  to  their  owners  and  to 
them,  must  be  placed  on  the  same  footing 
with  that  of  a  man  walking  upon  or  near 
a  railroad  track  apparently  in  possession  of 
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all  his  faculties,  and  that  the  engineer  would 
be  warranted  in  acting  upon  the  belief  that 
the  dog  would  be  aware  of  the  approaching 
danger,  and  wo\ild  get  out  of  the  way  in 
time  to  avoid  the  injury.  As  the  engineer 
would  be  negligent  if  he  ran  over  and  in- 
jured or  killed  a  man  on  the  track  who  was 
apparently  helpless,  so  he  would  be  if  he 
killed  or  injured  a  dog  near  or  upon  the 
track  in  a  position  which  showed  that  he  was 
helpless,  or  totally  oblivious  of  his  sur- 
roundings. 

In  Oitizeiis*  Rapid  Tranait  Co.  v.  Dew,  100 
Tenn.  317,  40  L.  R.  A.  618,  66  Am.  St.  Rep. 
764,  45  S.  W.  790,  the  court  allowed  a  re- 
covery because  it  appeared  that  the  dog 
which  was  killed  was  standing  upon  the 
track  of  the  street  railway,  engaged  in 
pointing  some  birds,  which  fact  the  motor- 
man  saw  for  a  considerable  distance  before 
the  car  ran  over  the  dog.  Besides,  we  know 
of  common  knowledge  that  within  this  ju- 
risdiction, at  least,  there  is  scarcely  a  house- 
hold without  a  dog  or  dogs,  that  they  are 
found  in  every  street  and  public  place,  no 
limitation  being  put  upon  their  free  move- 
ments, and  by  the  hundreds  they  daily  pass 
in  our  cities  and  towns  over  the  street  rail- 
way track  where  and  as  often  as  they 
please.  If,  therefore,  it  should  be  required 
that  motormen  in  charge  of  these  cars 
should  exercise  the  same  degree  of  care  to 
avoid  running  over  a  dog  that  the  law  re- 
quires of  them  to  avoid  injury  to  other  ani- 
mals, the  public  convenience  of  rapid 
transit  in  populous  communities  would  be 
seriously  impaired,  and  all  business  in- 
terests made  to  sufTer.  As  the  defendant's 
counsel  say  in  their  brief:  "The  dog  would 
be  abolute  master  of  the  situation,  and 
would  force  the  electric  cars  out  of  busi- 
ness." The  true  rule,  we  are  satisfied, 
should  be  that  street  railway  companies, 
when  their  cars  are  properly  equipped, 
should  not  be  held  liable  in  damages  for  the 
killing  of  a  dog  by  one  of  the  street  cars  in 
motion,  imless  it  was  done  under  such  cir- 
cumstances as  to  justify  the  conclusion  that 
the  killing  was  done  either  wilfully,  wan- 
tonly, or  reckleasly. 

The  undisputed  evidence  in  this  case  ren- 
ders it  unnecessary  to  discuss,  according  to 
the  view  of  the  law  which  we  have  an- 
nounced, either  of  the  alleged  acts  of  neg- 
ligence except  the  last  one,  to  wit,  the  fail- 
ure to  properly  equip  the  cars  with  fenders. 
The  plaintifif,  in  his  examination  in  chief, 
had  testified  as  to  the  killing  of  his  dog  and 
its  value.  He  was  afterwards  recalled,  and 
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then  testified,  over  the  defendant's  objec- 
tion, that  he  had  measured  one  of  the  fend- 
ers on  one  of  the  cars,  and  found  that  it  was- 
26  inches  from  the  track  on  one  side,  and 
23  inches  from  the  track  on  the  other  side; 
and,  further,  that  he  saw  several  fenders 
that  were  about  the  same  height  from  the 
track,  and  that  there  were  three  or  four 
dilTerent  kinds  of  fenders  on  the  cars,  and 
that  the  defendant  used  on  the  big  cars  a 
very  different  fender  from  that  used  on  the 
little  cars,  and  that  it  was  a  little  car  that 
ran  over  his  dog.  That  evidence  ought  not 
to  have  been  received.  It  was  offered,  of 
course,  to  prove  that  the  fender  upon  the 
car  that  killed  the  dog  was  either  improp- 
erly constructed  or  had  been  permitted  to 
become  defective,  and  the  jury  might  draw 
the  inference  that,  if  the  fender  had  been 
of  standard  make  or  in  good  condition,  the 
dog  would  not  have  been  killed.  But  it  was 
not  competent  to  show  that  the  fender  on 
the  car  which  killed  the  dog  was  defective 
by  evidence  to  the  effect  that  a  fender  on 
one  of  many  cars  was  defective  or  out  of 
repair.  The  evidence  would  be  too  highly 
conjectural.  Especially  is  this  so  in  this 
case,  as  it  appears  from  all  the  evidence 
that  the  plaintiff  would  have  had  no  diffi- 
culty in  identifying  the  car  which  killed 
the  dog.  The  statement  of  the  plaintiff, 
too,  that  there  were  several  different  kinds 
of  fenders  on  the  different  cars,  and  that 
those  on  the  big  cars  were  very  different 
from  those  on  the  little  cars,  and  that  one  of 
the  latter  killed  the  dog,  did  not  amount 
to  evidence  of  any  kind  pertinent  to  the 
case.  It  did  not  tend  to  show  which  were 
the  superior  fenders  or  which  were  defec^ 
tive  fenders, — those  on  the  big  cars  or  those 
on  the  little  cars.  The  evidence  was  mis- 
leading. And,  besides,  the  very  fact,  if  it 
existed,  that  the  defendant  had  three  or  four 
different  kinds  of  fenders,  would  make  it 
quite  clear  that  evidence  of  one  kind  of 
fender  on  one  of  the  cars  should  not  be  used 
to  show  how  another  car  was  equipped  as 
to  the  fenders.  The  motorman  testified  that 
the  fender  on  the  car  which  killed  the  dog 
was  in  good  condition,  and  would  do  its 
work  well,  and  there  was  no  evidence  to  the 
contrary.  The  motion  of  the  defendant  to 
nonsuit  the  plaintiff  because  there  was  no 
evidence  tending  to  show  negligence  on  the 
part  of  the  defendant,  ought  to  have  been  al- 
lowed. 
Error, 

Donslas,  J.,  concurs  in  result. 
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STATE  of  North  Dakota  ex  rel  Charles  J. 

FISK 

V. 

E.  F.  PORTER,  Secretary  of  State. 

^  •  •  •  ■  ■  •  X^*    X^  ••••••/ 

•Section  481,  Re-r.  Codes  1899»  wbicb 
problblts  tbe  printing  of  tbe  name 
of  a  candidate  for  office  in  more  than 
one  colamn  of  the  official  ballot,  is,  as  to  a 
candidate  who  is  the  nominee  of  a  single  po- 
litical party  and  the  nominee  of  electors  by 
petition,  a  reasonable  regulation  of  the  man- 
ner of  exercising  the  right  of  suffrage,  and  is 
valid  and  constitutional. 

(October  24,  1004.) 

APPLICATION  for  a  writ  of  mandamus 
to  compel  defendant  to  certify  relator's 
name  to  the  county  auditors  as  a  candidate 
for  office.    Denied. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Cbarlea  F.  Templeton,  Gny  C. 
H.  CorliM,  and  Tracy  R.  Bangs  for 
plaintiff. 

Messrs,  C.  N.  Friob,  Attorney  General, 
Jobn  F.  Pbilbrioky  Newmaa,  Spald- 
ing, ft  Stanbangb,  and  R.  H.  Boaard 
for  defendant. 

Yonng,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Upon  the  application  of  the  Honorable  C. 
J.  Fisk  an  alternative  writ  of  mandamus  is- 
sued out  of  this  court  directed  to  the  secre- 
tary of  state,  and  commanding  him  to  certify 
relator's  name  to  the  county  auditors  of 
Qrand  Forks  and  Nelson  counties  as  a  can- 
didate by  petition  for  the  office  of  judge  of 
the  district  court  of  the  first  judicial  dis- 
trict, or  show  cause  why  he  has  not  done 
so.  It  appears  from  the  relator's  affidavit 
upon  which  the  alternative  writ  was  issued, 
and  from  the  return  of  the  secretary  of 
state,  and  there  is  no  controversy  as  to 
these  facts,  that  the  relator  was  regularly 
nominated  as  the  Democratic  candidate  for 
said  office,  and  on  September  23,  1904,  a 
certificate  of  such  nomination,  in  due  form, 
was  filed  in  the  office  of  the  secretery  of 
stete;  that  thereafter,  and  on  the  5th  day 
of  October,  1904,  a  certificate  of  nomina- 
tion of  said  C.  J.  Fisk  by  petition  of  electors 

*Headnote  by  Young,  Ch.  J. 

Note. — For  other  cases  in  this  series  as  to 
validity  of  statute  forbidding  candidate's  name 
to  appear  more  than  once  on  official  ballot,  see 
Todd  V.  Election  Comrs.  29  L.  R.  A.  380 ;  State 
'  ew  rel.  Bateman  v.  Bode,  34  L.  R.  A.  498 ;  State 
ew  rel,  Kunge  v.  Anderson,  42  L.  R.  A.  239 ;  and 
Murphy  V.  Curry,  59  L,  R.  A.  97. 
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for  the  same  office  was  filed  in  the  secre- 
tery's  office;  that  upon  receipt  of  the  lat- 
ter certificate  of  nomination  the  secretory 
of  stete  requested  the  relator  to  designate 
the  column  on  the  official  ballot  in  which  he 
wished  his  name  printed,  and  on  the  same 
day  the  said  C.  J.  Fisk,  in  answer  to  said 
request,  demanded  that  his  name  be  placed 
twice  on  the  official  ballot,  once  in  the 
column  headed  "Democratic,"  and  once  in 
a  column  to  be  headed  "A  Non-Partisan  Ju- 
diciary;'' that  because  of  the  relator's  re- 
fusal to  designate  a  column  the  secretery  of 
stete  certified  his  name  as  the  nominee  of 
the  Democratic  party,  and  directed  his 
name  to  be  placed  in  the  column  headed 
''Democratic"  upon  the  official  ballot  and 
in  no  other,  and  for  the  reason  that  th& 
Democratic  nominating  certificate  was  first 
filed  in  his  office. 

Under  the  stetutes  of  this  stete  the  name- 
of  a  candidate  for  office  secures  a  place- 
and  is  printed  upon  the  official  ballot  when 
such  candidate  is  nominated  by  an  "assem- 
bly or  convention  of  delegates  held  for  th& 
purpose  of  making  nominations,"  in  accord- 
ance with  the  provisions  of  §  498,  Rev. 
Codes  1899,  or  when  he  is  nominated  by  a 
petition  of  electors  pursuant  to  the  provi- 
sions oonteined  in  §  501,  Rev.  Codes  1899.. 
Our  stetute  (§  491),  in  addition  to  pre- 
scribing the  form  and  contents  of  the  official 
ballot,  provides  for  separate  party  columns, 
"under  the  appropriate  party  designation 
for  each,"  in  which  the  names  of  the  party 
nominees  are  to  be  placed,  also  provides  for 
one  or  more  columns  for  the  names  of  per- 
sons nominated  by  petition  of  electors  imder 
the  designation  "Individual  Nominations." 
It  also  provides  that  "when  the  same  candi- 
date has  been  nominated  for  the  same  office 
by  more  than  one  assembly,  convention,  or 
body  of  electors  qualified  to  make  nomina- 
tions for  public  officers,  such  candidate  shall 
file  with  the  proper  officer  ...  a  stete- 
ment  in  writing,  signed  by  himself,  desig- 
nating one  of  the  columns  upon  such  ballot 
allotted  to  one  of  the  parties,  assemblies, 
conventions,  or  bodies  of  electors  by  whom 
said  candidate  has  been  nominated,  as  to 
the  column  upon  such  ballot  in  which  such 
candidate  desires  his  name  to  appear  upon 
such  ballot,  and  such  candidate's  name  shall 
be  printed  upon  such  ballot  in  such  column, 
but  in  no  other.  But  if  such  candidate 
shall  refuse  or  neglect  to  give  notice  to  the 
proper  officer  as  above  provided,  specifying 
in  which  column  he  wishes  his  name  printed 
on  the  ballot,  then  in  such  case  the  said 
officer  shall  cause  his  name  to  be  printed  in 
the  column  of  the  party  or  political  organi- 
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zation  from  which  he  received  first  notice  of 
such  person's  nomination." 

It  thus  appears  that  the  refusal  of  the 
secretary  of  state  to  certify  the  nomination 
last  filed,  i.  e.,  the  nomination  by  petition  of 
electors,  was  made  in  obedience  to  the  leg- 
islative command  contained  in  §  491,  supra, 
prohibiting  the  printing  of  a  candidate's 
name  upon  the  official  ballot  in  more  than 
one  colimin;  and  it  is  argued  that  nomina- 
tions by  petition  of  electors,  such  as  that 
here  in  question,  is  within  the  prohibition 
of  this  section.  Counsel  for  relator  contend 
that  the  portion  of  the  statute  which  prohib- 
its the  printing  of  a  candidate's  name  in 
more  than  one  colunm  is  unconstitutional 
and  void,  and  that  it  is  not  within  the 
power  of  the  legislature  to  deny  to  him  the 
right  which  he  asserts,  i.  e.,  to  have  his 
name  printed  in  his  party  column  as  a  party 
candidate  by  virtue  of  his  party  nomina- 
tion, and  also  in  a  separate  column  by  virtue 
of  his  nomination  by  petition  of  electors. 
This  particular  provision  is  not  peculiar  to 
this  state,  and  the  question  of  its  constitu- 
tionality is  not  a  new  one  to  the  courts.  It 
is  contained  in  the  Australian  ballot  laws 
of  Wisconsin,  Ohio,  and  Michigan,  and  in 
each  of  these  states  it  has  been  held  consti- 
tutional. State  ew  rel.  Runge  v.  Andersony 
100  Wis.  623,  42  L.  R.  A.  239,  76  N.  W. 
482 ;  State  ex  rel.  Bateman  v.  Bode,  55  Ohio 
St.  224,  34  L.  R.  A.  498,  60  Am.  St.  Rep. 
696,  45  N.  E.  195 ;  Todd  v.  Election  Comrs. 
104  Mich.  474,  29  L.  R.  A.  330,  62  N.  W. 
564,  64  N.  W.  496.  California  has  a  provi- 
sion somewhat  similar.  In  that  state  it  was 
held  imconstitutional  by  a  divided  court. 
Murphy  v.  Curry,  137  Cal.  479,  59  L.  R.  A. 
97,  70  Pac.  461. 

These  cases  which  are  cited  by  counsel  in 
support  of  their  respective  contentions  will 
be  found  upon  inspection  to  have  involved 
questions  which  are  not  in  this  case.  In 
each  of  the  cases  referred  to  the  same  can- 
didate was  the  nominee  of  two  or  more  po- 
litical parties  or  organizations,  and  the 
question  in  each  case  was  whether  the  legis- 
lature could  restrict  the  printing  of  the 
candidate's  name  to  one  party  column.  The 
solution  of  that  question  involved  a  con- 
sideration of  the  rights  of  a  nominee  of  two 
or  more  parties,  the  rights  of  political  par- 
ties, and  of  electors  as  members  of  political 
parties.  It  will  be  seen  that  the  weight  of 
judicial  opinion  sustains  the  right  of  the 
legislature  to  restrict  the  printing  of  a  can- 
didate's name  in  such  cases  to  one  column. 
But  we  are  not  called  upon  to  express  an 
opinion  on  that  question  in  this  case.  We 
have  no  such  condition,  and  it  will  be  time 
enougli  to  answer  that  question  when  it  is 
presented.  The  relator  is  the  nominee  of 
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the  Democratic  party,  and  of  no  other  party, 
and  the  secretary  of  state  has  certified  his 
name  to  the  county  auditors  as  the  Demo- 
cratic 'nomsiiee. 

The  only  question  which  can  arise  in  this 
case  relates  to  the  right  of  the  relator  or 
of  the  electors  who  signed  the  petition  for 
his  individual  nomination  to  have  his  name 
printed  in  a  separate  column  under  the  des- 
ignation "Individual  Nominations"  aa  well 
as  in  his  party  column.  The  legislature  has 
declared  that  it  shall  be  printed  in  but  one 
column.  Does  this  deprive  the  relator  or 
the  electors  of  any  constitutional  right? 
We  think  not.  Counsel  have  failed  to  point 
out  any  provision  of  the  Constitution  which 
is  violated,  and  we  know  of  none.  If  the 
relator  were  the  nominee  of  two  or  more 
political  parties,  and  were  seeking  a  place 
on  each  party  ticket,  different  questions 
would  arise,  such  as  were  considered  in  the 
cases  above  referred  to.  But  here  the  re- 
lator is  the  candidate  of  but  one  party  or 
organization,  and,  under  the  statute  and 
the  facts  as  they  exist,  his  name  will  appear 
in  his  party  column.  Hence  no  party  inter- 
ests or  party  question  is  involved.  The 
electors  who  have  nominated  him  by  peti- 
tion represent  no  party  or  organization. 
They  merely  represent  themselves  as  elect- 
ors. Atkeson  v.  Lay,  115  Mo.  538,  22  S.  W. 
481.  They  desire  to  have  his  name  printed 
upon  the  ballot,  so  that  they  can  vote  for 
him  without  the  annoyance  of  having  to 
write  or  print  his  name  upon  the  ballot. 
The  6tate  has  afforded  to  electors  this 
privilege,  where  a  certain  percentage  or 
number  of  them  join  in  a  nominating  peti- 
tion, but  at  the  same  time  has  declared  that 
it  will  print  them  in  but  one  column,  giving 
to  the  candidate  the  choice  of  columns  in 
which  his  name  shall  appear.  All  author- 
ities recognize  the  right  of  the  legislature 
to  regulate  the  manner  of  exercising  the 
right  of  suffrage.  The  only  restriction  is 
that  under  the  guise  of  regulating  it  shall 
not  destroy  the  right.  There  is  no  ground 
whatever  for  contending  that  the  electors* 
rights  are  either  destroyed  or  impaired  by 
tlie  refusal  to  print  the  candidate's  name  in 
more  than  one  column  in  a  case  like  this, 
where  the  candidate  has  one  party  nomina- 
tion and  an  individual  nomination.  It  is 
altogether  reasonable,  under  such  circum- 
stanceb,  that  the  state  should  not  be  com- 
pelled to  print  a  candidate's  name  in  more 
than  one  column.  The  electors  who  join  in 
making  an  individual  nomination  desire  to 
vote  for  the  man  without  regard  to  his 
party  affiliations.  If  his  name  were  printed 
under  the  head  of  individual  nominations 
as  well  as  in  the  party  column,  in  order  to 
vote  for  him  they  would  have  to  designate 
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their  choice  by  a  mark,  and  they  are  re- 
quired to  do  nothing  more  where,  as  in  this 
case,  their  candidate's  name  is  printed  in  a 
party  column.  For  those  who  desire  to  vo4(v 
the  straight  Democratic  ticket  a  single  mark 
at  the  head  of  the  ticket  is  sufficient.  For 
those  affiliated  with*  other  parties,  or  those 
who  wish  to  vote  a  mixed  ticket,  a  mark  in 
the  square  opposite  his  name  is  sufficient, 
and  this  would  be  necessary  even  if  his  name 


appeared  in  a  column  under  the  head  ''Indi- 
vidual Nominations."  Considered,  then,  en- 
tirely from  the  standpoint  of  convenience, 
no  burden  is  added  m  this  case  by  restrict- 
ing the  candidate's  name  to  his  party 
column. 

The  tcrit  prayed  for  will  be  denied. 

Enscvd,  J.,  concurs.     Morgan,  J.,  not 
participating. 


PENNSYLVANIA    SUPREME    COURT. 


Eugene  N.  ALEXANDER,  Appt, 

V. 

NANTICOKE  LIGHT  COMPANY. 

(209  Pa.  571.) 

1.  A  corporation  "whleli  contracts  to 
llfflit  a  bnildinv  by  electricity  under- 
takes to  protect  Its  occupants  from  injury 
by  the  electrical  current,  so  far  as  it  can  do 
so,  by  exercising  the  highest  degree  of  care, 
skill,  and  diligence  In  the  construction  and 
maintenance  of  Its  plant. 

2.  Injnry  to  a  property  o'wner  'vrbose 
bnildlnff  an  electric  llffbtlnv  com- 
pany baa  contracted  to  llffbt  by  means 
of  an  equipment  furnished  by  itself,  by  the 
escape  of  a  current  from  the  wires  when  he 
attempts  to  turn  on  light  at  a  particular 
lamp,  raises  a  presumption  of  negligence  on 
the  part  of  the  company,  and  places  the 
burden  of  rebutting  the  presumption  upon 
It. 

3.  Tbat  electricity  can  be  aafely  con- 
dncted  and  nsed  as  an  agent  for  produc- 
tion of  light,  heat,  and  power  is  a  matter  of 
Judicial  notice. 

(October  10,  1904.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  CJommon  Pleas  for  Luzerne 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  defend- 
ant's negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Henry  A.  Fnller  and  Edmnnd 
G.  Butler,  for  appellant: 

Plaintiff  was  not  required  to  prove  that 
the  injury  was  caused  by  the  negligence  of 
the  company. 

Fitzgerald  v.  Edison  Electric  Illuminating 
Co,  200  Pa.  640,  86  Am.  St.  Rep.  732,  50  Atl. 
161;  Devlin  v.  Beacon  Light  Co.  198  Pa. 
585,  48  Atl.  482;  Kane  v.  Philadelphia,  196 
Pa.  503,  46  Atl.  893. 


The  electric  current  is  a  dangerous  agent. 
The  company  which  uses  it  is  bound,  not 
only  to  know  the  extent  of  the  danger,  but 
to  use  the  very  highest  degree  of  care  prac- 
ticable to  avoid  injury  to  everyone  who  may 
be  lawfully  in  proximity  to  its  wires,  and 
liable  to  come  accidentally  or  otherwise  in 
contact  with  them. 

Fitzgerald  v.  Edison  Electric  Illuminating 
Co.  200  Pa.  543,  86  Am.  St.  Rep.  732,  50 
Atl.  161;  Heh  v.  Consolidated  Gas  Co,  201 
Pa.  443,  88  Am.  St.  Rep.  819,  50  Atl.  994; 
Com,  V.  Northern  Electric  Light  d  P.  Co. 
146  Pa.  117,  14  L.  R.  A.  107,  22  Atl.  839. 

Where  the  thing  that  causes  the  injury 
is  under  the  management  of  the  defendant, 
and  the  accident  is  such  as,  in  the  ordinarv 
course  of  things,  does  not  happen,  the  bur- 
den of  proof  is  on  the  defendant. 

Shafer  v.  Lacock,  168  Pa.  497,  29  L.  R. 
A.  254,  32  Atl.  44;  Fisher  v.  Ruch,  12  Pa. 
Super.  Ct.  247 ;  Koclsch  v.  Philadelphia  Co. 
152  Pa.  366,  18  L.  R.  A.  769,  34  Am.  St. 
Rep.  653,  25  Atl.  522;  Baker  v.  Westmore- 
land d  C.  Natural  Gas  Co.  157  Pa.  593,  27 
Atl.  789;  Henderson  v.  Allegheny  Heating 
Co,  179  Pa.  515,  36  Atl.  312;  Stoughton  v. 
Manufacturer's  Natural  Gas  Co,  159  Pa.  64, 
28  Atl.  227;  Mooney  v.  Luzerne,  186  Pa. 
161,  40  L.  R,  A.  811,  40  Atl.  311. 

The  accident  and  attendant  circumstances 
gave  rise  to  a  presiunption  of  negligence. 

Campbell  v.  Consolidated  Traction  Co.  201 
Pa.  167,  50  Atl.  829 ;  Dixey  v.  Philadelphia 
Traction  Co.  180  Pa.  401,  36  Atl.  924; 
Fleming  v.  Pittsburgh,  C,  C,  d  8t,  L,  R,  Co, 
158  Pa.  135,  22  L.  R.  A.  351,  38  Am.  St. 
Rep.  835,  27  Atl.  858;  Matthews  v.  Pitts- 
burg d  L.  E,  R.  Co.  18  Pa.  Super.  Ct.  10; 
Oiler  v.  Bofiebrake,  65  Pa.  338;  Alton  R.  d 
Illuminating  Co.  v.  Foulds,  81  111.  App.  322; 


Note. — On  the  question  of  negligence  as  to 
electric  wires  in  or  on  buildings,  see  also  note 
to  Griffin  V.  United  States  Electric  Light  Co. 
82  L.  R.  A.  400,  and  the  later  cases  in  this 
series  of  McLaughlin  v.  Louisville  Electric-Light 
Co.  34  L.  R.  A.  812 ;  Brown  v.  Edison  Electric 
«7  L.  R.  A. 


Illuminating  Co.  46  L.  R.  A.  745;  Griffith  v. 
New  England  Teleph.  &  Teleg.  Co.  52  L.  R.  A. 
919 ;  Griffin  v.  Jackson  Light  &  P.  Co.  55  L.  R. 
A.  318;  Phoenix  Light  &  Fuel  Co.  v.  Bennett, 
63  L.  R.  A.  219 ;  and  Cumberland  Teleg.  & 
Teleph.  Co.  v.  Martin,  63  L.  R.  A.  469. 
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Zahniser  v.  Pennsylvania  Torpedo  Co.  190 
Pa.  350,  42  Atl.  707. 

Messrs.  Woodward,  Darlins*  & 
TXToodward,  for  appellee: 

This  is  a  case  in  which  there  did  not  ex- 
ist between  the  defendant  company  and  the 
injured  person  a  relation  imposing  upon  it 
an  absolute  duty,  an  obligation  amounting 
to  that  of  an  insurer. 

Smith  V.  East  End  Electric  Light  Co.  198 
Pa.  19,  47  Atl.  1123;  Fitzgerald  v.  Edison 
Electric  Illuminating  Co.  200  Pa.  540,  86 
Am.  St.  Rep.  732,  50  Atl.  161. 

Proof  of  the  happening  merely  of  an  ac- 
cident is  not  enough  to  establish  the  alleged 
negligence  of  a  defendant. 

1  Thomp.  Neg.  p.  46,  §  45;  2  Shearm.  & 
Redf.  Neg.  §  570;  Whitaker  v.  Dela%care  d 
H.  Canal  Co.  87  Pa.  34;  Goshom  v.  Smith, 
92  Pa.  435;  Huey  v.  Gahlenheck,  121  Pa. 
238,  6  Am.  St.  Rep.  790,  15  Atl.  520;  Reese 
V.  Clark,  146  Pa.  465,  23  Atl.  246;  Mixter 
V.  Imperial  Coal  Co.  152  Pa.  395,  25  Atl. 
587 ;  Reese  v.  Hershey,  163  Pa.  253,  43  Am. 
St.  Rep.  795,  29  Atl.  907;  Brunner  v.  Blais- 
dell  Bros.  170  Pa.  25,  32  Atl.  607;  Wojcie- 
ohowski  V.  Spreckels*  Sugar  Ref.  Co.  177 
Pa.  63,  35  Atl.  596;  Davidson  v.  Humes, 
188  Pa.  335,  41  Atl.  G49;  Baran  v.  Reading 
Iron  Co.  202  Pa.  274,  51  Atl.  979. 

There  can  be  no  recovery  unless  the  plain- 
tiff proves  by  affirmative  evidence  that  the 
cause  of  the  accident  was  one  for  which  the 
defendant  was  liable. 

Snodgrass  v.  Carnegie  Steel  Co.  173  Pa. 
234,  33  Atl.  1104;  Shafer  v.  Lacoek,  168  Pa. 
497,  29  L.  R.  A.  254,  32  Atl.  44;  Alexander 
V.  Pennsylvania  Water  Co.  201  Pa.  252,  50 
Atl.  991;  Price  v.  Lehigh  Valley  R.  Co.  202 
Pa.  177,  51  Atl.  756. 

The  existence  of  a  contractual  relation  be- 
tween the  plaintiff  and  the  defendant  com- 
pany did  not  change  the  status  of  the  par- 
ties. 

Leidy  v.  Quaker  City  Cold  Storage  d 
Warehouse  Co.  180  Pa.  323,  36  Atl.  851; 
Davidson  v.  Humes,  188  Pa.  335,  41  Atl. 
649. 

The  doctrine  of  res  ipsa  loquitur  applies 
where,  under  the  circumstances  shown,  the 
accident  presumably  would  not  have  hap- 
pened if  due  care  had  been  exercised. 

Steams  v.  Ontario  Spinning  Co.  184  Pa. 
519,  39  L.  R.  A.  842,  63  Am.  St.  Rep.  807,  39 
Atl.  292;  Zahniser  v.  Penn^tylvania  Torpedo 
Co.  190  Pa.  350,  42  Atl.  707;  Todd  v.  Second 
Ave.  Traction  Co.  192  Pa.  587,  44  Atl.  337 ; 
Kepner  v.  Harrishurg  Traction  Co.  183  Pa. 
24,  38  Atl.  416;  Cochran  v.  Philadelphia  d 
R.  Terminal  R.  Co.  184  Pa.  565,  39  Atl.  296. 

Mr.  James  L.  Morris  also  for  appellee. 
67  L.  R.  A. 


,,  J.,  delivered  the  opinion  of  the 
court : 

The  premises  of  the  appellant,  the  pro- 
prietor of  a  china  store  in  the  borough  of 
Nanticoke,  were  lighted  by  electricity.  The 
electric  light  was  furnished  by  the  appellee, 
an  electric  light  company.  It  had  wired 
the  store  and  cellar  of  the  plaintiff,  fur- 
nished the  electric  lamps,  and  made  and 
maintained  the  connections.  On  the  even- 
ing of  August  19,  1898,  he  went  into  his  cel- 
lar to  show  goods  to  a  customer,  and,  while 
handling,  in  the  usual  way,  an  ordinary  in- 
candescent light  bulb,  suspended  from  the 
ceiling  by  a  flexible  extension  cord,  was  se- 
verely shocked  and  seriously  injured.  From 
the  facts  submitted,  it  appeared  that  when 
he  was  shocked  the  electric  wires  on  his 
premises  were  charged  with  a  higher  voltage 
than  they  should  have  carried,  but  the  cause 
of  this  was  not  shown  to  have  been  any 
specific  negligence  of  the  defendant.  Four 
theories  were  advanced  as  to  what  the  negli- 
gence was,  and  four  possible  causes  assigned 
for  the  accident.  The  learned  trial  judge, 
having  been  of  opinion  that  the  doctrine  of 
res  ipsa  loquitur  did  not  apply,  and  that  the 
burden  of  showing  afiSrmatively  the  cause  of 
the  accident  was  upon  the  plaintiff,  directed 
the  entry  of  a  nonsuit  and  refused  to  take  it 
off,  for  the  reason  that,  as  plaintiff  had  not 
shown  the  cause  of  the  accident,  the  jury 
would  have  had  to  guess  at  it  if  the  case 
had  been  submitted  to  them. 

Though  electricity  is  the  most  powerful 
and  dangerous  clement  known  to  science,  it 
has  become  part  of  the  commercial,  indus- 
trial, business,  and  domestic  life  of  the 
world,  working  the  wonders  of  the  age.  It 
can  neither  be  seen  nor  heard,  and  is  as 
deadly  as  it  is  invisible  and  silent;  but^ 
though  such  are  its  qualities,  the  same 
science  that  discovered  it  can  control  it  in 
the  endless  variety  of  uses  to  which  it  has 
been  put,  and  neither  death  nor  danger  need 
be  encountered  from  it,  if  properly  guarded 
against  by  those  whose  duty  it  is  to  have  it 
safely  conducted  to  the  points  at  which  it 
becomes  only  a  useful  and  harmless  agency. 
The  appellee  was  incorporated  for  the  pur- 
pose of  furnishing  light  by  electricity  to  the 
public  and  individuals  in  the  borough  of 
Nanticoke.  It  entered  into  a  contract  with 
the  appellant  to  furnish  him  with  such 
light,  and  part  of  its  contract — the  implied 
part — was  that  it  would  do  so  safely.  Apart 
from  any  representation  by  the  superintend- 
ent, who  assured  him,  according  to  his  tes- 
timony, that  the  electric  light  would  be  per- 
fectly harmless,  as  there  "was  not  power 
enough  in  it  to  kill  a  mosquito,"  it  was  the 
implied  contract  between  the  appellant  and 
the  company  that  it  would  supply  his  prem- 
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iaes  with  a  safe  electric  current  for  lighting 
them  by  lamps  which  it  furnished.  By  this 
it  is  not  to  be  imdcrstood  that  the  company 
became  an  insurer  to  its  patron  against  ail. 
danger  in  the  use  of  its  electrical  appliances 
on  his  premises,  but  simply  that  it  had  con- 
tracted with  him  to  protect  him  from  injury 
by  exercising  the  highest  degree  of  care, 
skill,  and  diligence  in  the  construction  and 
maintenance  of  its  plant  and  appliances.  In 
Fitzgerald  v.  Edison  Electric  Illuminating 
Co,  200  Pa.  540,  86  Am.  St.  Rep.  732,  50  Atl. 
161,  in  which  a  painter  went  upon  the  roof 
of  a  house  in  the  lawful  exercise  of  his  busi- 
ness, and  was  killed  by  coming  into  contact 
with  a  defectively  insulated  wire,  we  said, 
through  the  present  chief  justice:  ''Wires 
charged  with  an  electric  current  may  be 
harmless,  or  they  may  be  in  the  highest  de- 
gree dangerous.  The  difference  in  this  re- 
spect is  not  apparent  to  ordinary  observa- 
tion, and  the  public,  therefore,  while  pre- 
sumed to  know  that  danger  may  be  present, 
are  not  bound  to  know  its  degree  in  any  par- 
ticular case.  The  company,  however,  which 
uses  such  a  dangerous  agent,  is  bound,  not 
only  to  know  the  extent  of  the  danger,  but 
to  use  the  very  highest  d^pree  of  care  prac- 
ticable to  avoid  injury  to  everyone  who  may 
be  lawfully  in  proximity  to  its  wires,  and 
liable  to  come  accidentally  or  otherwise  in 
contact  with  them.  The  defendant,  in  ac- 
cord with  the  common  practice  of  electric 
companies,  recognized  this  obligation  by  in- 
sulating its  dangerous  wire.  But  the  duty 
IS  not  only  to  make  the  wire  safe  by  proper 
insulation,  but  to  keep  it  so  by  constant 
oversight  and  repair."  That  it  is  the  im- 
perative duty  of  an  electric  light  company 
to  perfectly  insulate  its  wires  at  all  points 
where  persons  have  a  right  to  be,  on  busi- 
ness or  pleasure,  and  to  use  the  utmost  care 
to  keep  the  insulation  perfect,  has  been  re- 
peatedly held  in  other  jurisdictions.  Among 
the  cases  announcing  this  rule  are  Schtoeitz- 
•er  V.  Citizewi'  General  Electric  Co.  21  Ky.  L. 
Rep.  608,  62  S.  W.  830;  McLaughlin  v.  Lou- 
isville Electric  Light  Co.  100  Ky.  173,  34  L. 
R.  A.  812,  37  S.  W.  861;  Geismann  v.  Mis- 
^souri-Edison  Electric  Co.  173  Mo.  664,  73  S. 
W.  654 ;  Lexington  R.  Co.  v.  Fain,  24  Ky.  L. 
Rep.  1443,  71  S.  W.  628.  But  when,  as 
here,  one  on  his  own  premises  handles  an 
electric  lamp  furnished  to  him  by  an  elec- 
tric light  company  for  the  very  purpose  of 
being  handled  as  a  means  of  getting  light, 
the  high  standard  of  duty  required  of  the 
company  is  that  it  must,  in  the  operation  of 
its  plant,  protect  its  patrons  from  the  peril- 
ous current  which  is  the  basis  of  its  busi- 
ness, by  doing  all  that  human  care,  skill, 
and  vigilance  can  suggest. 

When  the  foregoing  rule  is  observed  by 
e7  L.  R.  A. 


an  electric  light  company,  the  presumption 
is  that  no  such  injury  will  befall  its  patrons 
as  was  sustained  by  the  present  appellant; 
but,  on  the  other  hand,  when  such  injury 
does  occur,  the  presumption  is  that  the  rule 
had  been  disregarded.  This  is  manifestly 
reasonable,  for  it  is  within  the  common 
knowledge  of  mankind,  and  therefore  a  mat- 
ter of  judicial  notice,  that  electricity  can 
be  safely  conducted  and  used  as  an  agent  for 
the  production  of  light,  heat,  or  power.  The 
rule  on  this  subject  is  nowhere  more  clearly 
stated  than  in  Scott  v.  London  d  St.  K. 
Docks  Co.  3  Hurlst.  &  C.  696:  "Where  the 
thing  is  shown  to  be  under  the  management 
of  the  defendant  or  his  servants,  and  the  ac- 
cident is  such  as  in  the  ordinary  course  of 
things  does  not  happen  if  those  who  have 
the  management  use  proper  care,  it  affords 
reasonable  evidence,  in  the  absence  of  ex- 
planations by  the  defendants,  that  the  acci- 
dent arose  from  want  of  care." 

To  say  that  one  injured  as  the  appellant 
was  cannot  recover  unless  he  affimuitively 
proves,  in  the  first  instance,  the  specific  act 
of  negligence  of  the  company  which  caused 
the  injury,  would  in  many  cases  be  a  de- 
nial of  a  right  to  recover  at  all,  no  matter 
how  negligent  the  company  might  be. 
Against  patent  dangers,  or  against  those  as 
to  which  he  may  have  been  warned,  the  user 
of  electricity  must,  of  course,  guard  himself, 
and,  if  he  dallies  with  them, — taking  hold, 
by  way  of  illustration,  of  an  appliance  emit- 
ting sparks,  or  handling  an  uninsulated  wire 
after  having  been  warned  not  to  do  so, — 
he  voluntarily  places  himself  in  peril,  and 
cannot  recover,  if  injured;  but  when,  as 
here,  no  danger  was  seen,  and  there  was  no 
reason  to  think  it  was  lurking  in  the  com- 
pany's appliances,  its  patron  took  the  lamp 
in  his  hand,  and  was  severely  shocked  and 
injured,  the  only  reasonable  presumption  in- 
stantly is  that  something  was  wrong,  over 
which  the  company  had  exclusive  control. 
The  user  of  electricity,  though  having 
knowledge  of  its  dangerous  character,  has  no 
knowledge  of  how  this  danger  can  be  con- 
trolled. He  relies  upon  the  company  to 
control  it,  and  when  this  appellant  took  the 
lamp  in  his  hand  he  had  a  right  to  do  so 
without  a  thought  that  it  had  not  been  con- 
trolled. What  did  he  know  of  what  it  was 
necessary  for  the  company  to  do,  as  a  dealer 
in  electricity,  to  protect  its  customers  from 
the  danger  of  its  commodity?  He  is  not 
presumed  to  know  anything.  As  a  rule,  the 
man  who  takes  in  his  hand  an  electric  lamp 
or  telephone  receiver,  starts  an  electric  fan, 
or  uses  any  other  appliance  which  he  has  a 
right  to  use  under  his  contract  with  an  elec- 
tric company,  is  helpless  if  the  invisible  and 
dangerous  current  has  not  been  properly  con- 


478 


PENNSYLYAinA   SUPBEliB   COUBT. 


Oct., 


trolled  by  the  company's  officers  and   em- 
ployees, ^ho  are  conclusively  presumed  to 


know  how  to  control  it.  plaint  does,  from  the  very  character  of  the 

One  of  the  cases  cited  by  appellant  in  sup-  Occident  as  set  forth  therein,  call  upon  the 


port  of  his  contention  that  there  was  a  pre 
sumption  of  appellee's  negligence,  which  it 
was  bound  to  rebut,  is  Alton  R.  d  Illuminat- 
ing Co.  V.  Foulda,  81  111.  App.  322.  There 
the  wife  of  the  plaintiff  below  went  into  a 
cellar  to  turn  on  an  electric  light,  and,  on 
taking  hold  of  the  lamp,  received  a  shock 
and  was  killed.  At  the  trial  the  plaintiff 
did  not  show  by  any  specific  evidence  how 
the  increased  voltage  that  caused  his  wife's 
death  had  got  on  the  wire.  In  affirming  the 
judgment  on  the  verdict  in  his  favor,  the 
court  said:  ''When  appellant  wired  the 
basement  or  cellar  of  appellee's  house,  and 
agreed  to  furnish  him  light  for  hire,  it  well 
knew  it  was  dealing  in  an  element  that,  de- 
livered in  a  current  of  high  voltage,  such  as 
was  carried  on  its  primary  wires,  was  al- 
most certain  to  bring  death  to  the  person 
who  turned  on  the  lamp,  if  there  was  a 
ground  of  the  current  on  the  circuit;  hence 
the  law  imposes  upon  it  the  duty  to  exercise 
a  high  degree  of  care  and  skill  in  the  de- 
livery of  the  element  it  had  contracted  for. 
If  the  injury  itself  furnishes  a  presumption 
of  negligence,  so  as  to  require  the  defendant 
to  show  by  evidence  that  it  has  been  guilty 
of  no  negligence  that  caused  it,  then  it  log- 
ically follows  that  all  that  is  necessary  to 
be  averred  in  the  declaration  to  entitle  the 
plaintiff  to  recover  ...  is  the  agree- 
ment, a  negligent  breach  of  it,  and  the  re- 
sult; also  that  the  plaintiff  has  not  by  any 
neglect  on  his  part  contributed  to  the  re- 
suit."  There  are  a  number  of  cases  upon 
which  the  appellant  could  place  greater  re- 
liance as  to  the  high  degree  of  care  required 
of  an  electric  light  company,  and  as  to  the 
presumption  of  negligence  in  case  of  injury 
to  its  patrons  in  the  ordinary  use  of  its 
appliances,  but  reference  will  be  made  to 
only  two  of  them: 

In  Denver  Consol.  Electric  Co.  v.  Laic- 
renoe,  31  Colo.  301,  73  Pac.  39,  which  was 
an  action  against  the  company  for  injuries 
caused  by  an  electric  shock  to  plaintiff  while 
turning  on  a  light  in  his  home,  in  holding 
that  it  was  proper  to  charge  that  the  plain- 
tiff was  not  required  to  point  out  the  spe- 
cific negligence  which  caused  the  accident, 
the  court  said:  ''Ordinarily  the  allegations 
of  duty  and  a  breach  thereof  are  not  suffi- 
cient, but,  if  the  duty  results  from  the  facts 
stated,  then  the  allegations  of  duty  may  be 
discarded  as  surplusage,  and  the  complaint 
held  to  be  sufficient.  If  the  allegations  of 
the  complaint  concerning  the  relationship  of 
the  parties  and  the  character  of  the  injuries 
received  make  out  a  prima  facie  case  of  lia- 
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bility,  then  the  complaint  is  good  as  against 
a  general  demurrer.    We  think    the    corn- 


defendant  to  make  defense  to  the  case  of 
negligencd  in  supplying  electricity  to  the 
residence,  which  the  facts,  as  charged,  make 
out.  The  business  of  the  defendant  is  that 
of  selling  electricity  to  the  people  of  Denver, 
— a  business  so  fraught  with  peril  to  the 
public  that  the  highest  degree  of  care  which 
skill  and  foresight  can  obtain,  consistent 
with  the  practical  conduct  of  its  affairs  un- 
der the  known  methods  and  present  state  of 
its  particular  art,  is  demanded.  Denver 
Consol,  Electric  Co.  v.  Simpson,  21  Colo.  371, 
31  L.  R.  A.  566,  41  Pac.  499.  The  plaintiff 
while  attempting  to  do  that  which  every 
patron  of  the  com.pany  must  do  to  make  use 
of  the  electric  light,  received  into  his  body 
a  current  of  electricity,  burning  his  hands 
and  feet  and  permanently  injuring  him. 
Such  injuries  are  not.  under  ordinary  cir- 
cumstances, received  by  persons  who  turn 
on  an  incandescent  lamp,  if  the  company 
supplying  the  current  has  not  been  negli- 
gent. The  defendant,  when  it  contracted 
with  the  father  of  the  plaintiff  to  sell  elec- 
tricity for  light,  contracted  to  keep  its  plant 
and  appliances  in  such  condition  that  no 
greater  volume  of  electricity  would  be  car- 
ried into  the  house  than  was  necessary  for 
its  proper  lighting.  The  quantity  of  elec- 
tricity required  for  lighting  purposes  in 
residences  is  not  sufficient,  if  it  pass 
through,  the  body,  to  cause  the  injuries  de- 
scribed by  the  plaintiff  in  his  complaint.  It 
follows,  therefore,  that  the  plaintiff  must 
have  received  a  very  much  greater  quantity 
of  electricity  than  the  company  contracted 
to  supply.  The  court  therefore  did  not  err 
in  overruling  the  demurrer  to  the  complaint, 
nor  in  overruling  the  objections  to  the  in- 
troduction of  testimony.  The  company  in- 
sists that  it  is  not  an  insurer,  and  that  its 
obligation  is  that  of  using  ordinary  care. 
We  are  not  prepared  to  say  that  it  is  an 
insurer,  but  the  patrons  of  the  company 
have  the  right  to  presume  that  they  will  not 
be  injured  in  attempting  to  use  that  which 
the  company  sells,  and  that  it  will  do  all 
that  human  care;  vigilance,  and  foresight 
can  reasonably  do,  consistent  with  the  prac- 
tical operation  of  its  plant,  to  protect  those 
who  use  its  electric  light." 

The  other  case  is  Royal  Electric  Co.  v, 
Heye,  Rap.  Jud.  Quebec,  11  B.  R.  436.  The 
facts  in  that  case  are  singularly  analogous 
to  those  in  the  present  one;  and  there,  as 
here,  on  the  trial,  different  theories  were  ad- 
vanced as  to  the  specific  negligence  of  the 
company  which  caused  the  injury.  One  was 
accepted  by  the  court  below  as  correct,  but 


1004. 
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the  appellate  court  thought  another  more 
probable.  The  case,  however,  was  disposed 
of  without  regard  to  either :  Hall,  J.,  deliv- 
ering the  judgment  of  the  court  of  King's 
bench,  saying:  "But  in  my  opinion,  it  is  a 
matter  of  indifference,  legally  speaking, 
where  this  current  originated.  The  appel- 
lants should  be  held  responsible  for  it  un- 
der any  circumstances.  They  deal  in  a  com- 
modity of  a  recognized  dangerous  character, 
the  control  of  which  is  a  matter  of  technical 
knowledge  and  experience,  and  entirely  un- 
comprehended  by  the  general  public.  When 
a  company  like  the  appellants'  organized  un- 
der the  name  of  an  electric  company,  hold 
themselves  out  to  the  public  as  dealers  in 
and  suppliers  of  that  commodity,  for  gain, 
and  make  contracts  with  private  individuals 
for  furnishing  light  or  power  over  a  system 
constructed  and  controlled  by  themselves, 
they  are  bound  to  deliver  it  in  a  form  and 
under  conditions  of  safety  for  the  person 
and  property  for  whose  use  the  company 
charge  and  receive  compensation;  and  they 
are  also  bound,  in  the  discharge  of  their  part 
of  the  contract,  to  a  supervision  and  dili- 
gence proportionate  to  the  peculiar  char- 
acter and  danger  of  the  commodity  in  which 
they  deal.  In  the  case  tmder  consideration, 
the  electric  company  -not  only  had  stipu- 
lated, but  had  exercised  the  right  of  super- 
vision of  their  system  within  the  premises 
of  the  deceased.  As  to  that  portion  of  the 
system  outside  of  his  premises,  no  one  but 
their  own  employees  had  even  the  right  of 
examination  or  interference.  If  their  trans- 
former was  defective,  or  could  become  dan- 
gerous from  the  moisture  of  an  ordinary 
rain  storm,  it  was  their  business  to  have  dis- 
covered and  removed  the  cause  of  danger. 
If  their  system  of  wiring  came  within  an 
inch  of  the  wire  of  another  company, — even 
if  on  a  dead  wire,— -common  prudence  would 
have  suggested  their  interference,  either  by 


a  protest  against  the  other  company,  or  by 
the  removal  of  their  own  wires,  while  it  is 
in  evidence  that  the  proximity  of  the  two 
systems  had  existed  for  months  prior  to  this 
accident.  The  fact  that  guy  wires  become, 
from  accident,  live  wires  of  the  most  dan- 
gerous character,  is  one,  unfortunately,  of 
too  frequent  occurrence  to  be  overlooked  or 
ignored  in  the  exercise  of  the  constant  su- 
pervision which  an  electric  system  exacts, 
and  which  the  public  has  the  right  to  en- 
force. The  implied  contract  between  the  ap- 
pellants and  deceased  was  that  they  should 
supply  his  premises  with  a  safe  electrical 
current  for  lighting  purposes  by  the  lamps 
which  they  furnished.  They  failed  in  this 
respect,  and  in  the  use  of  their  lamp  he  re- 
ceived a  current  of  electricity  by  which  he 
was  instantaneously  killed.  The  presump- 
tion is  that  it  came  over  the  same  system 
and  from  the  same  source  as  that  by  which 
his  ordinary  supply  was  delivered  to  him  by 
appellants.  The  burden  of  proof  is  upon 
them  to  show  the  contrary.  This  they  have 
failed  to  do,  and  the  judgment  holding  them 
responsible  for  the  accident  should  be  con- 
firmed." To  these  utterances,  reason  re- 
sponds, and  they  must  therefore  be  the  law.* 

The  presumption  that  the  appellee  was 
negligent  is  not  conclusive.  The  accident 
may  have  been  due  to  causes  over  which  it 
had  no  control,  and,  if  so,  not  being  an  in- 
surer, it  is  not  liable.  But  the  presumption 
is  that  it  was  blamable,  and  it  can  escape 
liability  for  appellant's  serious  injury  only 
by  persuading  a  jury  that  it  had  performed 
its  duties  as  we  have  here  defined  them. 

As  the  burden  was  upon  the  defendant  to 
show  that  it  had  not  been  negligent,  the  last 
assignment  of  error  is  sustained.  The  rest 
need  not  be  considered. 

Judgment  reversed  and  procedendo 
awarded. 
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Mary  F.  DOW 

V. 

NATIONAL  INSURANCE  COMPANY  OF 

IRELAND. 
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A  policy  of  Insurance  on  the  fnrnltnre 
of  a  honae  Is  void  in  ioto  if  a  large  part 
of  the  furniture  has  been  purchased  on  the 


instalment  plan  and  is  not  paid  for,  and  the 
policy  provides  that  it  shall  be  void  if  the 
interest  of  the  assured  is  other  than  uncon- 
ditional and  sole  ownership. 

(September  13,  1904.) 

ON  PETITION  by  defendant  for  new  trial 
after  verdict  in  plaintiff's  favor  in  an  ac- 
tion brought  to  recover  the  amount  alleged 


Note. — For  a  case  in  this  series  very  similar 
to  the  oiie  above,  holding  that  a  purchaser  of 
property  on  the  instalment  plan  is  not  the 
sole  and  unconditional  owner  thereof,  and  that 
In  case  of  a  policy  on  furniture  so  purchased 
the  invalidity  of  the  policy  as  to  a  portion 
thereof  renders  the  entire  policy  void,  see  Du- 
67  L.  R.  A. 


mas  V.  Northwestern  Nat  Ins.  Co.  40  L.  R.  A. 
358. 

For  another  case  denying  that  title  of  one  to 
property  purchased  on  instalment  plan  is  sole 
and  unconditional,  see  Westchester  F.  Ins.  Co. 
V.  Weaver,  5  L.  R,  A.  478. 
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Sbpi., 


to  be  due  on  a  policy  of  fire  insurance. 
Judgment  in  defendants  favor. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Jol&n  A.  TiUincluuit  and 
James  £•  Smith  for  defendant. 

Messrs.  Henry  F.  Thompson  and 
Thomas  F.  Farrell,  for  plaintiff: 

It  is  not  the  fact  that  the  interest  of  the 
assured  is  other  than  sole  and  uncondi- 
tional that  renders  void  the  policy,  but  the 
withholding  of  that  knowledge  from  the  in- 
surer. Plaintiff  informed  the  agent  of  the 
company  at  the  time  she  applied  for  the 
policy  that  some  of  the  goods  she  owned, 
and  a  portion  she  had  on  instalment.  In 
possession  of  this  information,  the  company 
executed  and  delivered  the  policy  in  ques- 
tion and  accepted  the  premium. 

An  insurance  company  will  not  be  per- 
mitted to  take  advantage  of  a  condition 
contained  in  a  policy  to  avoid  payment  of 
loss  when  the  facts  rendering  the  policy  void 
by  its  terms  were  known  to  the  insurer  at 
the  time  it  issued  the  policy  and  accepted  the 
premiums. 

Elliott,  Ins.  §  188;  Hartford  F,  Ins,  Co.  ▼. 

Ross,  23  Ind.  179,  85  Am.  Dec.  452;  Wood, 

.  Fire  Ins.  §  497 ;  May,  Ins.  §  497 ;  Kerr,  Ins. 

p.  714 ;  Liverpool  d  L.  d  G.  Ins.  Co.  v.  Ende, 

«6  Tex.  119. 

Stiaess,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  question  raised  in  this  case  is  the 
validity  of  the  policy,  which  covered  house- 
hold furniture  of  every  description  in  the 
house  occupied  by  the  plaintiff.  The  policy 
is  the  standard  form,  as  provided  in  Gen. 
Laws  1896,  chap.  183,  and  contains  a  clause 
that  the  policy  shall  be  void  if  the  interest 
of  the  insured  be  other  than  unconditional 
and  sole  ownership,  unless  other  ownership 
be  assented  to  in  writing.  It  is  admitted 
that  a  considerable  portion  of  the  furniture 
was  owned  by  others  than  the  plaintiff,  she 
holding  it  under  what  is  called  the  instal- 
ment plan. 

The  plaintiff  claims  the  right  to  recover 
on  what  she  owned  herself,  and  had  a  ver- 
dict under  an  instruction  to  that  effect,  to 
which  the  defendant  takes  exception.  The 
condition  of  the  policy  is  plain,  and  the 
breach  of  it  is  admitted.  Ownership  is  an 
important  element  in  a  contract  of  insur- 
ance. As  said  by  Marshall,  Ch.  J.,  in  Co- 
lumbian Ins.  Co.  V.  Latorence,  2  Pet.  25,  7 
L.  ed.  335:  "Underwriters  do  not  rely  so 
much  upon  the  principals  as  on  the  interest 
of  the  assured ;  and  it  would  seem,  therefore, 
«7  L.  R.  A. 


to  be  always  material  that  they  should  know 
how  far  this  interest  is  engaged  in  guard- 
ing the  property  from  loss."  Accordingly, 
when  insurance  is  contracted  upon  property 
as  a  whole,  it  is  no  answer  to  say  that  the 
insured  owned  a  part  of  it.  A  new  ele- 
ment would  be  introduced  into  the  contract. 
We  cannot  say  that  the  contract  would  have 
been  made  as  it  was,  or  even  at  all,  if  the 
fact  had  been  known  that  only  a  small  part 
of  the  property  belonged  to  the  plaintiff. 
Such  a  fact  is  deemed  to  be  so  important 
that  it  is  no  longer  merely  a  provision  of 
contract,  but  of  statute,  for  the  statute  pre- 
scribes the  clause  in  question.  The  terms 
of  it  apply  to  the  policy  as  a  whole.  The 
policy  is  made  void,  not  void  simply  as  to 
the  part  of  the  property  in  which  there  may 
not  be  absolute  ownership  and  valid  as  to 
the  rest.  We  see  no  room  for  such  a  con- 
struction of  the  terms  of  the  policy. 

In  Westchester  F,  Ins.  Co.  v.  Weaver,  70 
Md.  536,  6  L.  R.  A.  478,  17  Atl.  401,  18  Atl. 
1034,  where  one  point  raised  in  the  case  in- 
volved the  ownership  of  a  piano,  which  the 
assured  held  under  an  instalment  agree- 
ment, with  condition  to  pay  the  full  value 
in  case  of  destruction  by  fire,  a  stronger 
case  than  this,  the  court  said:  "The  terms 
of  the  policy  required  him  (the  insured)  to 
be  the  unconditional  owner  at  the  time  of 
the  insurance,  and  this,  it  appears,  he  was 
not." 

The  question  was  not  raised  in  that  case 
whether  the  policy  was  void  as  a  whole,  but 
the  following  cases  are  to  the  effect  that  a 
false  statement  as  to  the  ownership  of  a 
part  avoids  the  policy:  Cuthhertson  v. 
North  CafX)Una  Borne  Ins.  Co.  96  N.  G. 
480,  2  S.  E.  258 ;  East  Tewas  F.  Ins.  Co.  ▼. 
Broton,  82  Tex.  631,  18  S.  W.  713;  J.  B. 
Ehrsam  Maoh.  Co,  v.  Phenim  Ins,  Co,  43 
Neb.  554,  61  N.  W.  722;  Home  Ins,  Co.  v. 
Smith  (Tex.  Civ.  App.)  29  S.  W.  264;  Wal- 
ler  V.  Northern  Assur.  Co.  2  McCrary,  637, 
10  Fed.  232 ;  Mullin  v.  Vermont  Mut,  F.  Ins. 
Co.  54  Vt.  223;  Mt.  Leonard  MiU.  Co.  v. 
Liverpool  d  L.  d  O.  Ins.  Co.  25  Mo.  App. 
259 ;  Catron  v,  Tennessee  Ins.  Co.  6  Humph. 
176. 

We  are  of  opinion  that  the  refusal  to 
charge  that  the  policy  was  void  was  error, 
and,  as  this  is  conclusive  of  the  plaintiff's 
right  to  recover,  the  case  is  remitted  to  the 
Common  Pleas  Division,  with  direction  to 
enter  judgment  for  the  defendant. 

Petition  for  rehearing  denied. 


1904. 
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SOUTH    CAROLINA    SUPREME    COURT. 


R.  M.  HAYS  et  al.,  Reapta., 

V, 

WESTERN    UNION    TELEGRAPH    COM- 
PANY, Appt. 

1.  Clianve  of  the  stated  price  in  a 
televram  intended  to  notify  a  purchaser  of 
the  market  price  of  mules  so  as  apparently  to 
quote  them  at  $10  a  head  less  than  their 
market  price,  which  results  In  the  sendee's 
directing  the -purchase  of  a  certain  numher  on 
his  account,  will  render  the  telegraph  com- 
pany liable  for  the  difference  in  the  price 
paid  and  that  stated  in  the  telegram  as  de- 
livered. 

2.  A    nonanit    ahoiild    not    be    granted 

In  an  action  for  breach  of  contract  correctly 
to  transmit  a  telegram,  upon  the  ground  that 
the  action  was  not  brought  within  the  time 
limited  by  the  conditions  of  the  blank  on 
which  the  message  was  written,  since  plain- 
tiff has  a  right  to  prove  waiver  of  such  con- 
dition or  estoppel  to  rely  on  it. 

8.  A  local  agent  of  a  tele^rapb  com- 
pany, intrnsted  'witli  tbe  dnty  and  re- 
sponsibility of  vetting  np  all  possi- 
ble information  with  respect  to  claims 
for  damages  because  of  breach  of  contract  to 
transmit  messages,  has  power  to  bind  the 
company  by  a  waiver  of  a  condition  as  to 
time  within  which  the  claim  must  be  pre- 
sented. 

•4.  SeekinsT  fnrtber  information  as  to 
tbe  merits  of  a  claim  against  a  telegraph 
company  for  damages  for  breach  of  a  con- 
tract to  transmit  a  message,  long  after  receipt 
of  verbal  notice  of  It,  and  eight  or  ten  days 
after  receiving  written  notice,  without  dis- 
closing any  intention  to  rely  on  the  fact  that 
the  claim  was  not  presented  In  time,  consti- 
tutes a  waiver  of  that  defense. 

(Oary,  A.  J.,  dUsents.) 

(October  4,  1904.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Common  Pleas  Circuit  Court  for 
Greenwood  County  in  favor  of  plaintiffs  in 
an  action  brought  to  recover  damages  for 
failure  correctly  to  transmit  a  telegram. 
AffiTmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  ETana  A  Finley  for  appellant. 

Messrs.  Shepparda  ft  Grier,  for  re- 
spondents : 

The  agent  of  the  company  could,  on  be- 
half of  the  company,  waive  the  condition 
as  to  time  of  presenting  claim. 


Wilson  V.  Commercial  Union  Assur.  Oo. 
51  S.  C.  540,  64  Am.  St.  Rep.  700,  29  S.  E. 
245;  Hinkle  v.  Southern  R.  Co.  126  N.  C. 
932,  78  Am.  St.  Rep.  685,  36  S.  E.  348; 
Graham  v.  American  F.  Ins.  Co.  48  S.  C. 
224,  69  Am.  St.  Rep.  707,  26  S.  E.  323; 
Norris  v.  Hartford  F.  Ins.  Co.  57  S.  C.  366, 

35  S.  E.  572. 

There  are  many  cases  in  which  the  profit 
to  be  made  in  the  bargain  is  the  only  thing 
purchased,  and  in  such  cases  the  amount  of 
such  profit  is,  strictly  speaking,  the  measure 
of  damages. 

Wood's  Mayne,  Damages,  p.  82;  Hale, 
Damages,  p.  268;  5  Am.  &  Eng.  Enc.  Law, 
p.  32;  United  States  v.  Behan,  110  U.  S. 
338,  28  L.  ed.  168,  4  Sup.  Ct.  Rep.  81; 
Jenkins  v.  Charleston  Street  R.  Co.  58  S. 
C.  373,  36  S.  E.  703;  Copeland  v.  Western 
Assur.  Co.  43  S.  C.  26,  20  S.  E.  754 ;  Gandy 
V.  Orient  Ins.  Co.  52  S.  C.  224,  29  S.  E. 
655;  McBryde  v.  South  Carolina  Mut.  Ins. 
Co.  55  S.  C.  589,  74  Am.  St.  Rep.  769,  33  S. 
E.  729. 

It  is  a  question  of  fact  for  the  jury  to  de- 
termine whether  waiver  has  or  has  not  been 
made  in  any  case  from  the  evidence  in  the 
case. 

Rollings  v.  Bankers'  Union,  63  S.  C.  192, 
41  S.  E.  90. 

The  waiver  need  not  be  and  seldom  is  ex- 
pressed, but  may  bo  implied  from  conduct. 

Wabash  R.  Co.  v.  Broumy  152  111.  484,  39 
N.  E.  273;  Hess  v.  Missouri  P.  R.  Co.  40 
Mo.  App.  202;  Illinois  C.  R.  Co.  v.  Bogard, 
78  Miss.  11,  27  So.  879 ;  Hinkle  v.  Southern 
R.  Co.  126  N.  C.  932,  78  Am.  St.  Rep.  685, 

36  S.  E.  348 ;  Homed  v.  Missouri  P.  R.  Co. 
51  Mo.  App.  482;  Rice  v.  Kansas  P.  R.  Co. 
63  Mo.  314;  Hudson  v.  Northern  P.  R.  Co. 
92  Iowa,  231,  54  Am.  St.  Rep.  550,  60  N.  W. 
608 ;  Gandy  v.  Orient  Ins.  Co.  52  S.  C.  227, 
29  S.  E.  655;  Kingman  v.  Lancashire  Ins. 
Co.  54  S.  C.  603,  32  S.  E.  762. 

A  verbal  statement  of  this  loss  on  ac- 
count of  the  error  in  the  message  was  made 
to  the  agent  of  the  company  in  a  short  time 
after  the  message  was  received,  and  no  ob- 
jection was  made  that  it  was  verbal. 

Hudson  V.  Northern  P.  R.  Co.  92  Iowa, 
231,  54  Am.  St.  Rep.  554.  60  N.  W.  608. 

The  provision  as  to  time  limit  is  void. 

25  Am.  &  Eng.  Enc.  Law,  p.  788 ;  Western 


Note. — As  to  measure  of  damages  for  delay 
or  failure  to  deliver  telegram  relating  to  busi- 
ness transactions,  see  also  cases  in  note  to 
Western  U.  Teleg.  Co.  v.  Brown,  2  L.  R.  A.  766, 
and  the  later  cases  In  this  series  of  Alexander 
V.  Western  U.  Teleg.  Co.  3  L.  R.  A.  71 ;  Pepper 
V.  Western  U.  Teleg.  Co.  4  L.  R.  A.  660 ;  Postal 
Teleg.  Cable  Co.  v.  Lathrop,  7  L.  R.  A.  474 ; 
Western  U.  Teleg,  Co.  v.  Collins,  10  L.  R.  A. 
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515,  and  note;  Western  U.  Teleg.  Co.  v.  Wilson, 
22  L.  R.  A.  434  ;  Fererro  v.  Western  U.  Teleg. 
Co.  85  L.  R.  A.  548;  Fergusson  v.  Anglo-Amer- 
ican Teleg.  Co.  35  L.  R.  A.  564  ;  Western  U. 
Teleg.  Co.  v.  Bubank,  86  L.  R.  A.  711  ;  McPeek 
V.  Western  U.  Teleg.  Co.  43  L.  R.  A.  214  ;  West- 
em  U.  Teleg.  Co.  v.  Nye  &  S.  Grain  Co.  63  L. 
R.  A.  803. 
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17.  Teleg.  Co,  v.  Euhanks,  100  Ky.  591,  36 
L.  R.  A.  711,  66  Am.  St.  Rep.  361,  38  S.  W. 
1068;  Francis  v.  Western  U.  Teleg.  Co.  58 
Minn.  252,  25  L.  R.  A.  406,  49  Am.  St.  Rep. 
507,  59  N.  W.  1078;  WalUngford  v.  Co- 
lumbia d  O.  R.  Co.  26  S.  C.  267,  2  S.  E. 
19 ;  Johnson  v.  Charleston  d  8.  R.  Co.  55  S. 
C.  152,  44  L.  R.  A.  646,  654,  32  S.  E.  2,  33 
S.  E.   174. 

Woods,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs,  R.  M.  Hays  &  Brother, 
were  dealers  in  horses  and  mules  at  Green- 
wood, South  Carolina.  A.  C.  Hays,  the 
junior  partner,  was  sent  to  the  St.  Louis 
stock  market,  with  the  tmderstanding  that 
he  should  purchase  only  after  he  had  tele- 
graphed prices,  and  received  instructions 
from  his  senior,  R.  M.  Hays.  On  January 
1,  1901,  A.  C.  Hays  delivered  to  the  de- 
fendant, the  Western  Union  Telegraph  Com- 
pany, in  St.  Louis,  for  transmission  to  R. 
M.  Hays  at  Greenwood,  a  telegram  in  these 
words:  "Fourteen  half  hands,  ninety-five; 
fifteen  hands,  one  hundred  and  five;  fifteen 
half  hands,  one  hundred  seventeen  fifty; 
pair  for  self,  sixteen  hands,  two  sixty, — ^all 
little  less  quality  than  before.'*  As  deliv- 
ered to  R.  M.  Hays,  the  telegram  read  "one 
hundred  and  seven  fiftv,"  instead  of  "one 
hundred  and  seventeen  fifty,"  as  written; 
and  R.  M.  Hays  was  thus  led  to  believe  that 
mules  15%  hands  high  could  be  bought  for 
$107.50,  instead  of  $117.50.  Acting  on  this 
impression,  he  telegraphed  his  partner  to 
buy  24  mules  of  tliat  size.  R.  M.  Hays  tes- 
tified he  was  induced  by  the  price  to  pur- 
chase mules  of  15%  hands,  instead  of  the 
cheaper  mules  of  15  hands,  and  that  he 
could  have  sold  An  Greenwood  the  cheaper 
mules  at  about  the  same  price;  the  market 
price  there  for  the  two  classes  of  mules  be- 
ing about  the  same.  The  plaintiffs  claimed 
of  the  defendant  damages  of  $10  for  each 
of  the  24  mules  purchased,  being  the  dif- 
ference between  tb^  price  stated  in  the  tele- 
gram as  delivered  and  the  price  actually 
paid.  In  sending  the  messages,  plaintiffs 
agreed  to  the  printed  contract:  "That  the 
company  will  not  be  liable  for  damages  or 
statutory  penalties  in  any  case  where  the 
claim  is  not  presented  in  writing  within 
sixty  days  after  the  message  is  filed  with 
the  company  for  transmission."  The  claim 
was  not  presented  in  writing  until  more 
than  sixty  days  had  elapsed. 

The  defendant  moved  for  a  nonsuit: 
First,  because  there  was  no  proof  of  any 
direct  loss  to  the  plaintiffs  arising  from  the 
mistake  of  transmitting  the  telegram,  but 
only  of  loss  of  profits:  and,  second,  because 
plaintiffs  did  not  present  claim  in  writing 
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within  sixty  days  after  the  filing  of  the 
message  for  transmission,  as  stipulated  in 
his  agreement.  The  refusal  of  the  motion 
for  a  nonsuit  is  made  the  first  ground  of 
appeal. 

In  HovxLrd  v.  Stillwell  d  B.  Mfg.  Co.  139 
U.  S.  199,  35  L.  ed.  147,  11  Sup.  Ct.  Rep. 
500,    the    Supreme    Court    of    the    United 
States,  after  stating  the  rule  that  contin- 
gent or  remote  profits  are  not  recoverable,, 
says:     "But  it  is  equally  well  settled  that 
the  profits  which  would  have  been  realized 
had  the  contract  been  performed,  and  which 
have  been  prevented  by  its  breach,  are  in- 
cluded in  the  damages  to  bo  recovered  in 
every  case  where  such  profits  are  not  open 
to  the  objection  of  uncertainty   or  of   re- 
moteness, or  where,  from  the  express  or  im- 
plied terms  of  the  contract  itself,  or  the- 
specia(   circumstances  under  w^hich  it  was 
made,  it  may  be  reasonably  presumed  that 
they  were  within  the  intent  and  mutual  un- 
derstanding of  both  parties  at  the  time  it 
was   entered   into."     The  general   doctrine- 
is  well  expressed  in  Qriffln  v.  Colver,  16  N^ 
Y.  489,  69  Am.  Dec.  718:     "The  broad  gen- 
eral rule  in  such  cases  is  that  the  party  in- 
jured is  entitled  to  recover  all  his  damages,, 
including  gains  prevented  as  well  as  losses 
sustained;  and  this  rule  is  subject  to  but 
two  conditions:  the  damages  must  be  such 
as  may  fairly  be  supposed  to  have  entered 
into  the  contemplation  of  the  parties  when- 
they  made  the  contract, — that  is,  must  be- 
such  as  might  naturally  be  expected  to  fol- 
low its  violation;  and  they  must  be  certain,, 
both  in  their  nature  and  in  respect  to  the 
cause  from  which  they  proceed."     See  also- 
Jenkins  v.  Charleston  Street  R.  Co.  ."58  S. 
C.  373,  30  S.  E.  703.     The  principle  thu^ 
clearly  stated  is  generally  recognized,  but 
there  is  often  great  difficulty  in  its  applica- 
tion.   In  the  case  now  tmder  consideration, 
the  telegram  which  defendant  undertook  to- 
transmit  indicated  on  its  face  the  purpose* 
to   give   information   of   the   price   of   live 
stock  by  size,  for  the  word  "hands,"  as  a 
term  of  measurement,  is  not  usually  applied 
otherwise.     Such  a  message  also  gives  no- 
tice that  it  will  be  used  as  a  basis  of  busi- 
ness action  or  nonaction,  and  that  loss  or 
profit  is  liable  to  result.     Indeed,  the  sole- 
purpose  of  such  telegrams  is  obviously  to 
make  profit  by  purchase  and  sale,  and  this- 
purpose  was  within  the  understanding  of 
the   plaintiffs   and  the   telegraph   company 
when  it  undertook  to  deliver  the  message. 
Accordingly,  the  rule  as  to  telegraph  com- 
panies is   thus   stated   in   27  Am.   k   Eng. 
Enc.  Law,  2d  ed.  p.  1069:     "When  a  mes- 
sage announcing  prices,  sent  in  contempla- 
tion of  a  trade,  is  erroneously  transmitted,, 
the  party  injured  through  acting  upon  the- 
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erroneous  message  may  recover  the  amount 
of  his  actual  loss  caused  by  the  decrease  in 
the  price  he  obtainedj   orj    in  case  he  is  a 
purchaser,  the  increase  in  price  he  is  obliged 
to  pay  in  consequence  of  the  error."    West- 
ern  U.  Teleg,  Co.  v.  Dubois,  128  111.  248,  15 
Am.  St.  Rep.  109,  21  N.  E.  4.    These  views 
are    not   inconsistent   with   Sitton   v.    Mdc- 
Donald,  25  S.  C.  68,  60  Am.  Rep.  484,  where 
the  profits  claimed  were  not  in  the  contem- 
plation of  the  parties;   nor  with  Mood  v. 
Western  U.  Teleg.  Co.  40  S.  C.  524,  19  S.  E. 
67,   where   the   special   damages  were   held 
not  sufficiently  alleged;  nor  with  cases  like 
Western  U,  Teleg,  Co.  v.  Hall,  124  U.  S. 
444,   31   L.  ed.  479,   8   Sup.   Ct.   Rep.   577, 
where  there  was  failure  to  deliver  the  tele- 
gram, and  hence  no  purchase  based  there- 
on, leaving  it  entirely  conjectural  whether 
the  plaintiff  would  have  purchased  if  the 
telegram  had  been  delivered,  and  -would  have 
subsequently    sold    on    the    rising    market. 
Here  there  was  evidence  of  an  actual  pur- 
chase on  the  faith  of  the  telegram,  and  an 
actual    loss  of  a  profit  which   would  have 
been  made  if  the  telegram  had  been  correct- 
ly transmitted.     In  Wallingford  v.  Western 
i'.  Teleg.  Go,  53  S.  C.  410,  31   S.  E.  275, 
the  facts  were  entirely  different,  and  that 
case  is  applicable  only  by  analogy.     There 
the  defendant  demurred  to  a  complaint  for 
damages,  which  alleged  sale  of  a  car  load 
of  mules  would  have  been  directed  bv  one 
partner  in  answer  to  a  telegram  from  an- 
other stating  offer  of  purchase,  if  the  tele- 
gram had  been  delivered ;  whereas,  by  reason 
of  the  failure  to  deliver  the  telegram,  the 
firm    was    forced    to    hold    the    mules    for 
some  time  at  considerable  expense,  and  then 
to  sell  for  less  than  the  price  mentioned  in 
the  telegram.    The  mules  were  at  Sheridan. 
Indiana,  and  the  imdelivered  telegram   re- 
lated to  an  offer  in  that  market.    The  court 
said:     ''The  measure  of  damages  in  such  a 
case  as  this  is  the  difl'erence  between  the 
market  value  of  such  mules  on  same  terms 
at  the  time  the  message  should  have  been 
delivered,  and  the  price  offered,  in  case  such 
market  value  was  less  than  the  price  offered. 
By  market  value  is  meant  the  price  that 
could  have   been  obtained  in  open   market 
on    fair    competition   on    similar   terms    at 
Sheridan,  Indiana,  or,  if  there  was  no  mar- 
ket price  there,  at  any  convenient  market 
for  mules,  where  there  was  at  the  time  a 
market   price."      It    is   not    necessary    that 
the  plaintiff  should  bring  home  to  the  de- 
fendant   knowledge    of    the    market    condi- 
tions.   In  the  case  now  under  consideration, 
the  market  price  of  the  mules  in  St.  Louis, 
given  in  the  telegram  as  delivered,  was  $10 
less  for  each  mule  than  the  actual  market 
price  in  St.  Ijouis,  which  plaintiffs  had  to 
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pay.  There  was  evidence  to  the  effect  that 
plaintiffs  would  not  have  bought  the  mules 
they  did  buy  if  the  telegram  had  been  cor- 
rectly transmitted,  but  would  have  bought 
the  smaller  mules  at  a  price  $10  lower  for 
each,  which  would  have  answered  the  same 
purpose  in  the  conduct  of  the  plaintiffs' 
business,  as  they  were  worth  in  the  Green- 
wood market,  where  they  were  to  be  sold, 
as  much  as  the  larger  mules.  This  means 
that  the  plaintiffs  paid  out  $240  on  the 
faith  of  the  telegram,  and  that  they  derived 
no  substantial  profit  or  advantage  from  the 
payment  of  this  sum.  Therefore,  whether 
we  regard  the  effect  on  the  plaintiffs  as  a 
loss  of  profit,  or  the  fruitless  expenditure 
of  money  on  the  faith  of  the  telegram,  the 
result  is  the  same.  The  difference  in  the 
price  paid  and  the  price  stated  in  the  tele- 
gram as  delivered  was,  under  the  facts  of 
this  case,  the  true  measure  of  damages. 

The  nonsuit  could  not  have  been  granted 
on  the  second  ground,  because  the  plaintiffs 
had  the  right  to  prove  in  reply  waiver  or 
estoppel  as  to  the  stipulation  that  the  claim 
should  be  presented  in  writing  within  sixty 
days.  Copeland  v.  Western  Assur.  Co.  43 
S.  C.  26,  20  S.  E.  754. 

The  charge  of  the  circuit  judge  on  the  sub- 
ject of  profits  was  in  accordance  with  the 
views  above  expressed  in  considering  the 
motion  for  nonsuit,  and  was  therefore  not 
erroneous.  The  circuit  judge  refused  the 
motion  to  direct  a  verdict,  made  on  the 
ground  that  it  was  affirmatively  proved  that 
the  claim  had  not  been  presented  in  writ- 
ing within  sixty  days,  and  that  there  was 
no  evidence  of  waiver.  The  jury  were  in- 
structed that  the  contract  requiring  tho 
claim  to  be  presented  in  writing  within 
sixty  days  was  valid,  and  they  were  left 
to  decide  whether  there  was  sufiicient  evi- 
dence of  waiver  of  the  stipulation.  The 
question  is,  whether  there  was  any  evidence 
of  waiver,  for  if  there  was  no  such  evidence 
the  jury  should  have  been  instructed  to 
find  for  the  defendant.  Waiver  is  a  volun- 
tary relinquishment  of  a  known  right,  and 
it  does  not  require  a  new  contract  upon  con- 
sideration to  be  effectual  o^inst  the  stipu- 
lation that  the  claim  should  be  presented 
within  sixty  days.  Kingman  v.  Lancashire 
Ins.  Co,  54  S.  C.  599,  32  S.  E.  762.  The 
transactions  relied  on  as  constituting  waiver 
were  altogether  between  the  plaintiffs  and 
Calhoun,  the  agent  of  the  defendant  at 
Grreenwood,  and  hence  it  is  necessary  to  de- 
termine how  far  the  defendant  should  be 
bound  by  his  course  of  conduct.  A  mere  lo- 
cal telegraph  operator,  whose  duty  is  con- 
fined to  the  receipt,  delivery,  and  transmis- 
sion of  messages,  cannot  bind  his  princi- 
pal by  waiving  its  rights  as  to  claims  pre- 
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sented  against  it.  Oulf^  C.  d  8.  F.  R.  Co. 
V.  Brown  (Tex.  Civ.  App.)  24  S.  W.  918; 
13  Am.  &  Eng.  Enc.  Law,  p.  302;  4  Elliott, 
Railroads,  §  1524.  This  is  in  accord  with 
analogous  cases  in  this  state.  Petrie  v. 
Columbia  d  G,  R.  Co,  27  S.  C.  63,  2  S.  E. 
837;  Oarnck  v.  Florida  C,  d  P.  R.  Co.  53 
S.  C.  448,  69  Am.  St.  Rep.  874,  31  S.  E. 
334.  In  this  case,  Calhoun  describes  himself 
as  "manager  of  the  Western  Union  Tele- 
graph Company  at  Greenwood."  While  too 
much  importance  should  not  be  attached  to 
an  official  designation,  he  testifies  to  the 
important  fact  that  the  company  intrusted 
to  him  the  duty  and  responsibility  of  get- 
ting up  all  possible  information  in  such 
cases.  After  this  claim  was  presented  in 
writing,  the  company  corresponded  with  him 
about  it,  but  gave  no  special  instructions  to 
obtain  further  information.  This  corre- 
spondence furnished  ample  opportunity  for 
the  company  to  notify  him  not  to  exercise 
his  usual  duty  of  obtaining  additional  in- 
formation from  the  plaintiffs.  In  the  ab- 
sence of  such  instructions,  Calhoun  was 
fully  justified  in  acting  on  his  general  au- 
thority to  seek  information  as  to  the  merits 
of  tlie  claim  as  agent  of  the  company,  and 
defendant  will  be  chargeable  with  the  re- 
sult of  his  action  in  that  regard. 

Waiver  of  contracts  of  forfeiture  similar 
to  this  have  been  placed  on  several  different 
grounds :  ( I )  If  some  statement  of  proof 
has  been  furnished  indicating  the  nature  and 
grounds  of  the  claim  within  the  time  pre- 
scribed, good  faith  requires  notice  of  the  de- 
fect relied  on,  so  that  it  may  be  remedied 
in  time,  and  failure  to  give  such  notice  is 
waiver  of  the  defect.  McBryde  v.  South 
Carolina  Mut.  Ins.  Co.  55  S.  C.  589,  74  Am. 
St.  Rep.  769,  33  S.  E.  729;  Davis  Shoe  Co. 
V.  Kittanning  Ins.  Co.  138  Pa.  73,  21  Am. 
St.  Rep.  904,  20  Atl.  838;  Rheims  v.  Stand- 
ard F.  Ins.  Co.  39  W.  Va.  672,  20  S.  E. 
670.  (2)  The  party  to  be  charged  waives 
the  forfeiture  if,  with  knowledge  of  all  tlie 
facts,  he  requires  the  claimant  to  do  some 
act  or  incur  some  trouble  or  expense  incon- 
sistent with  the  position  that  the  contract 
had  l)ecome  inoperative  in  consequence  of 
the  breach  of  its  conditions.  Madsden  v. 
Phoenix  F.  Ins.  Co.  1  S.  C.  N.  S.  24;  King- 
man v.  Lancashire  Ins.  Co.  54  S.  C.  603,  32 
S.  E.  762 ;  Trippe  v.  Provident  Fund  Soc.  140 
N.  Y.  23,  22  L.  R.  A.  432,  37  Am.  St.  Rep. 
629,  35  N.  E.  316;  Hudson  v.  Northern  P. 
R.  Co.  92  Iowa,  231,  54  Am.  St.  Rep.  650. 
60  y.  W.  608.  In  this  proposition  there  is 
also  the  element  of  estoppel,  and  it  is  ap- 
plicable to  all  contracts  for  forfeiture.  (3) 
Where  the  statement  or  proof  is  presented 
after  the  time  limited  by  the  contract,  and 
the  claimant  thereafter  does  nothing,  and 
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incurs  no  expense  or  trouble  in  consequence 
of  any  demand  of  the  party  to  be  charged, 
yet  waiver  of  the  form  of  the  claim  and  of 
the  time  limit  will  be  implied,  if  the  state- 
ment or  proof  is  retained  and  considered  on 
its  merits,  without  notice  that  the  time 
limit,  or  a  lack  of  written  demand  in  prop- 
er form,  will  l)e  relied  on.  McBryde  v. 
South  Carolina  Mut.  Ins.  Co.  55  S.  C.  593, 
74  Am.  St.  Rep.  769,  33  S.  E.  729 ;  Western 
U.  Teleg.  Co.  v.  Stratemeiery  6  Ind.  App. 
125,  32  N.  E.  871;  Illinois  C.  R.  Co.  v.  Bo- 
gard,  78  Miss.  11,  27  So.  879;  Wahash  R. 
Co.  v.  Broumy  152  111.  484,  39  N.  E.  273; 
Commercial  Union  Assur.  Co.  v.  Hocking, 
115  Pa.  407,  2  Am.  St.  Rep.  662,  8  Atl. 
589. 

It  is  to  be  borne  in  mind  that  stipulations 
as  to  the  form  of  such  claims  aiid  the  time 
within  which  they  shall  be  presented  do  not 
relate  to  the  merits.  They  do  not  affect  the 
consideration  or  condition  upon  which  lia- 
bility or  risk  is  assumed,  nor  are  they  con- 
tracts of  exemption  from  particular  risks 
or  liabilities.  These  things — ^the  considera- 
tion, the  exemption  from  liability,  and  the 
conditions  of  liability — form  the  very  basis 
of  the  contract,  and  are  of  its  substance, 
and  it  is  not  reasonable  to  suppose  kno>vn 
rights  as  to  them  will  be  lightly  relin- 
quished. Therefore,  in  many  such  cases 
waiver  is  based  on  the  fact  that  the  claim- 
ant has  changed  his  position  as  a  result  of 
the  conduct  of  the  party  to  be  charged.  In 
this  view  it  was  held  in  Joye  v.  South  Caro- 
lina Mut.  Ins.  Co.  54  S.  C.  375,  32  S.  E.  446, 
that  the  promise  of  the  president  of  an  in- 
surance company  to  pay  the  loss  did  not 
constitute  waiver,  as  it  was  followed  by 
another  letter,  denying  liability  because  the 
consideration  of  the  policy  had  not  been 
paid ;  no  change  in  the  condition  of  the  in- 
sured having  taken  place  in  the  meantime. 
On  the  contrary,  provisions  as  to  the  form 
of  claims  and  the  time  of  presentation  are 
intended  onlv  to  secure  the  orderlv  conduct 
of  the  business  of  the  company  by  giving 
it  an  opportunity  to  investigate  while  the 
facts  may  be  ascertained,  and  hence  any  in- 
dioition  given  to  the  claimant  of  its  elec- 
tion to  consider  the  claim  on  its  merits  will 
be  regarded  evidence  of  waiver.  There  was 
evidence  here  that  before  the  expiration  of 
sixty  days  the  plaintiffs  notified  defend- 
ant's agent  and  manager  at  Greenwood  of 
the  loss,  and  that  they  would  hold  the  com- 
pany liable  unless  it  should  turn  out  that 
Calhoun,  the  Greenwood  agent,  had  made  a 
mistake.  In  these  circumstances,  long  aft- 
er the  verbal  notice,  and  when  the  telegraph 
company  had  had  the  written  claim  in  hand 
oi^ht  or  ten  days,  Calhoun,  on  behalf  of  the 
company,   sought  of  the   plaintiffs   further 
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information  about  the  merits  of  the  claim. 
The  evidence  does  not  disclose  any  expres- 
sion of  intention  to  claim  the  time  limit 
during  these  negotiations,  or  at  any  time 
until  the  answer  was  filed.  The  failure  of 
the  defendant  to  object  that  the  first  notice 
was  not  in  writing,  its  subsequent  receipt 
and  retention  of  the  written  claim  without 
objection  after  the  time  had  expired,  and 
the  request  for  further  information  as  to  the 
merits  while  it  had  the  written  claim  in 
hand,  taken  together,  furnished  evidence  of 
waiver  sufficient  to  go  to  the  jury. 

Under  the  views  above  expressed  as  to 
the  scope  of  the  duties  and  responsibilities 
imposed  by  defendant  on  Calhoun,  its  Green- 
wood agent,  it  was  manifestly  competent  for 
the  plaintiffs  to  prove  the  notice  and  presen- 
tation to  him  of  the  claim,  and  his  demand 
for  information  concerning  it. 

The  judgment  of  this  court  is,  that  the 
judgment  of  the  Circuit  Court  he  affirmed. 


r,  A.  J.,  dissenting: 
This  is  an  action  for  damages '  alleged  to 
have  been  sustained  by  the  plaintiffs  on  ac- 
count of  an  error  in  the  transmission  of  a 
telegram.  At  the  time  hereinafter  men- 
tioned, the  plaintiffs  conducted  the  busi- 
ness of  a  general  sale  stables  for  the  sale 
of  horses  and  mules  at  Greenwood,  South 
Carolina.  On  the  18th  of  January,  1901, 
A.  C.  Hays  delivered  to  the  defendant  at 
East  St.  Louis  the  following  telegram,  to 
be  transmitted  to  R.  M.  Hays,  the  other 
member  of  the  firm,  to  wit:  "Fourteen  half 
hands,  ninety-five;  fifteen  hands,  one  hun- 
dred and  five;  fifteen  half  hands,  one  hun- 
dred and  seventeen  fifty;  pair  for  self,  six- 
teen hands,  two  sixty, — all  little  less  qual- 
ity than  before."  The  defendant  erroneous- 
ly, however,  sent  the  following  telegram  to 
R.  M.  Hays:  "Fourteen  half  hands,  ninety- 
five;  fifteen  hands,  one  hundred  and  five; 
fifteen  half  hands,  one  hundred  and  seven 
fifty ;  pair  for  self,  sixteen  hands,  two  sixty, 
— all  little  less  quality  than  before."  R. 
M.  Hays  telegraphed  to  A.  C.  Hays:  "Buy 
twenty-four  mules.  Fifteen,  two  hands; 
pair  sixteen  hands  for  farm.  Get  nice  col- 
ors, fully  half  mare  mules.  Give  Thom- 
son preference.  Wire  when  ship."  The 
mules  were  purchased,  shipped  to  Green- 
wood, and  sold  by  the  plaintiffs. 

On  cross-examination,  R.  M.  Hays  tes- 
tified as  follows : 

Q.  When  you  speak  of  your  loss  being  so 
much,  what  do  you  mean  by  that;  is  that 
you  made  that  much  less  than  you  expect- 
ed to  make? 

A.  T  didn't  mean  that.  I  meant  to  say 
that  T  could  have  used  fifteen  hand  mules 
(57  L.  R.  A. 


and  sold  the  same  mules  at  the  price  they 
were  bought  at. 

Q.  Did  you,  as  a  matter  of  fact,  lose  a 
dollar  on  this  car  load  of  mules? 

A.  I  couldn't  state  that  as  a  fact. 

Q.  Would  you  say  you  lost  a  dollar? 

A.  No,  sir,  I  never  figured  it  out.  I  stat- 
ed this:  I  said  that  fifteen  hand  mules  at 
$105  sold  for  the  same  money  on  the  mar- 
ket as  fifteen  and  one-half  hand  mules. 

The  jury  rendered  a  verdict  in  ,favor  of 
the  plaintiffs  for  $240. 

The  appellant's  ninth  exception  assigns 
error  on  the  part  of  his  honor,  the  presid- 
ing judge,  as  follows:  "In  charging  the 
jury  in  accordance  with  the  second,  third, 
fourth,  cand  fifth  requests  of  the  plaintiffs, 
that  profits  which  are  direct  and  immediate 
fruits  of  a  contract  mav  be  recovered;  the 
errors  being  that  the  contract  out  of  which 
the  profits  might  have  come  was  not  before 
the  court  for  consideration,  and  that  there 
was  no  pretense  or  claim  on  the  part  of  the 
plaintiffs  that  they  had  actually  lost  any- 
thing by  giving  $117.50  per  head  for  the 
mules,  but  only  that  they  had  failed  to  make 
what  they  would  have  made  by  buying  them 
at  $107.50."  Those  requests  are  as  fol- 
lows: "(2)  Profits  which  are  the  direct 
and  immediate  fruits  of  a  contract  can  be 
recovered.  There  are  many  cases  in  which 
the  profits  to  be  made  by  the  bargain  is  the 
only  thing  purchased,  and  in  such  cases  the 
amount  of  such  profits  is  the  measure  of 
damages.  (3)  Where  the  profits  are  the 
direct  and  immediate  fruits  of  the  contract, 
they  are  free  from  the  objection  of  being 
speculative,  and  can  be  recovered.  (4) 
Whenever  it  is  shown  by  the  evidence  that  a 
telegraph  company  has  by  its  fault  in* the 
transmission  of  a  message  caused  the  sender 
to  fail  to  make  some  gain  or  profit  which 
he  otherwise  would  have  made,  and  the 
amount  thereof  is  shown  with  certainty  by 
the  evidence,  the  gain  or  profit  thus  prevent- 
ed is  a  proper  element  of  damages  in  an 
action  against  the  company  for  its  breach 
of  contract.  (5)  Damages  may  be  recov- 
ered for  losses  sustained  or  gain  prevented 
when  they  are  the  proximate  and  certain  re- 
sults of  the  defendant's  fault."  There  was 
no  testimony  that  the  defendant  had  notice 
of  the  fact  that  the  first  message  related  to 
the  purchase  of  mules,  nor  that  the  mules 
were  purchased  for  resale,  nor  as  to  the 
market  value  of  the  mules  at  the  time  the 
plaintiffs'  right  of  action  accrued.  His 
honor,  the  presiding  judge,  erred  in  the 
test  for  the  admeasurement  of  damages 
which  he  submitted  to  the  jury  for 
the  reason  that  profits  were  not  a  proper 
element  of  damages  in  this   case.     In  the 
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leading  case  of  Hadley  v.  Ba^endale,  9 
Exch.  341,  the  following  general  rules  are 
indicated:  "First.  That  damages  which 
may  fairly  and  reasonably  be  considered  as 
naturally  arising  from  a  breach  of  contract 
according  to  the  usual  course  of  things  are 
always  recoverable.  Second.  That  damages 
which  would  not  arise  in  the  usual  course 
of  thinjx.s  from  a  breach  of  contract,  but 
which  do  arise  from  circumstances  peculiar 
to  the  special  case,  are  not  recoverable  un- 
less the  special  circumstances  are  known  to 
the  person  who  has  broken  the  contract." 
Cited  with  approval  in  Sitton  v.  Macdonald, 
25  S.  C.  68,  60  Am.  Rep.  484.  In  the  earlier 
cases,  both  English  and  American,  there  was 
a  general  concurrence  in  excluding  profits 
in  actions  of  tort  as  well  as  on  contract, 
which  merely  might  have  been  realized  had 
the  injury  not  been  done  or  the  contract 
been  performed.  8  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  617.  "Profits  which  depend  upon  the 
fluctuations  of  the  markets  and  the  hazards 
and  chances  of  business  are  considered  too 
contingent  and  speculative  to  enter  into  a 
safe  or  reasonable  estimate  of  damages. 
Thus  any  supposed  successful  operation  the 
party  might  have  made,  if  he  had  not  been 
prevented  from  realizing  the  proceeds  of 
the  contract  at  the  time  stipulated,  is  a 
consideration  not  to  be  taken  into  the  esti- 
mate of  damages;  for  besides  the  uncertain 
and  contingent  issue  of  such  an  operation 
in  itself,  it  has  no  legal  or  necessary  con- 
nection with  the  stipulations  between  the 
parties,  and  cannot,  therefore,  be  presumed 
to  have  entered  into  their  consideration  at 
the  time  of  contracting."  8  Am.  &  Eng. 
Enc.  Law,  2d  ed.  pp.  618.  619. 

In  the  case  of  Western  U.  Teleg.  Co.  v. 
'Sye  rf  S.  Grain  Co.  (Neb.)  63  L.  R.  A. 
803,  97  N.  W.  305,  it  was  held  that  "where 
the  negligent  delay  of  a  telegraph  company 
in  the  delivery  of  a  message  delivered  to  it 
for  transmission  by  the  plaintiff  results  in 
the  loss  to  the  plaintiff  of  a  sale  of  a  quan- 
tity of  com  at  a  price  above  the  market 
rahie  of  the  com  at  the  time  and  place  it 
would  have  been  delivered  had  such  sale 
been  made,  the  measure  of  damages  is  the 
difference  in  value  between  the  price  the 
plaintiff  would  have  received  for  the  corn 
had  the  sale  been  made  and  the  market 
value  of  the  com  at  such  time  and  place  of 
delivery,  unaffected  by  the  price  at  which 
the  plainiiff  may  have  disposed  of  the  corn 
after  that  time/*  In  discussing  the  ques- 
tion of  profits,  the  court  uses  this  language: 
"In  such  cases  the  general  rule  is  that,  so 
far  as  it  can  be  done  by  money,  the  injured 
party  is  to  be  placed  in  the  same  situation 
m  which  a  performance  of  the  contract 
would  have  placed  him.  But  it  would  \w 
67  L.  R.  A. 


impossible  to  follow  the  labyrinth  of  re- 
mote results  and  consequences  of  a  breach  of 
contract,  and  determine  either  the  ultimate 
situation  of  the  party  as  affected  thereby, 
or  what  such  situation  would  have  been 
had  the  contract  been  performed.  The  law, 
therefore,  takes  into  account  only  proximate 
results,  and  disregards  such  as  are  remote, 
or  are  the  product  of  intervening  or  inde- 
pendent causes.  Hence  the  situation  of  the 
injured  party  which  forms  the  basis  of  the 
comparison  must  l)e  his  situation  when  the 
breach  of  contract  occurred,  and  before  re- 
mote or  independent  causes  had  intervened 
to  change  it.  His  situation  after  that  time 
can  never  be  material  as  an  ultimate  fact 
in  the  case,  because  after  the  intervention 
of  such  causes  it  can  never  be  kno^n,  with 
any  reasonable  degree  of  certainty,  to  what 
extent  it  is  due  to  causes  only  remotely  con- 
nected with  the  breach  of  contract,  or  whol- 
ly independent  of  it.*' 

Whatever  may  be  the  rule  elsewhere,  the 
courts  of  this  state  have  followed  the  earlier 
decisions,  both  English  and  American,  which 
held  that  anticipated  profits  could  not  be 
recovered,  for  the  reason  that  they  were  in- 
definite, uncertain,  and  too  remote.  In  the 
case  of  Siiton  v.  Macdonald,  25  S.  C.  68, 
60  Am.  Rep.  484,  the  plaintiff  carried  on 
the  business  of  buying  old  cotton  ties,  and 
manufacturing  them  into  new  ones.  In  the 
operation  of  its  machinery  it  used  a  pecul- 
iar kind  of  punch,  which  could  not  be  re- 
paired by  a  blacksmith.  The  plaintiff  car- 
ried it  to  the  defendant,  who  undertook  to 
repair  it.  The  defendant  failed  to  carry 
out  its  contract,  and  the  plaintiff  brought 
an  action  for  $1,000  damages.  Upon  the 
trial  the  plaintiff  offered  to  prove  as  dam- 
ages the  amount  of  profits  he  would  have 
earned  in  the  ordinary  employment  of  the 
punch  during  the  time  it  was  detained  by 
the  defendant.  The  defendant  objected  to 
the  testimony,  on  the  ground  that  such  dam- 
ages were  too  speculative,  remote,  and  con- 
tingent. ITie  objection  was  sustained.  The 
court  said:  "We  are  aware  that  there  arr 
circumstances  imder  which  one  who.  by  a 
breach  of  contract,  has  delayed  a  sale  until 
there  is  a  fall  in  the  marketable  value  of  the 
property,  may  be  charged  as  damages  with 
the  difference  in  price;  but  we  do  not  see 
that  such  principle  applies  to  a  case  where 
the  only  question  is  as  to  more  or  less  prof- 
it ><.  which  as  a  whole  as  profits  are  exclud- 
od  as  too  contingent,  remote,  and  specula- 
tive.*' In  commenting  on  the  case  of  Hunt 
v.  lyOrvalf  Dud.  L.  180,  the  court  uses  this 
language:  **In  this  latter  well-considered 
case,  it  was  held  that  *for  the  breach  of  an 
executor^''  contract,  without  fraud  or  impo- 
sition, the  jiiTX  can  only  give  such  damages 
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as  fairly  and  naturally  result  from  it,  and 
which  can  be  measured  by  a  pecuniary 
standard;  remote  and  consequential  dam- 
ages cannot  be  allowed.' " 

We  desire  to  call  special  attention  to  the 
fact  that  profits  were  excluded  in  the  case  of 
Sitton  V.  Maodonald,  25  8.  C.  68,  60  Am. 
Rep.  484,  on  the  ground  that  they  were  too 
contingent,  remote,  and  speculative.  Are 
anticipated  profits  in  the  case  imder  con- 
sideration less  contingent,  remote,  and  spec- 
ulative than  in  the  case  just  mentioned? 
They  are  in  their  very  nature  problematical, 
conjectural,  uncertain,  indefinite,  specu- 
lative, and  remote.  They  are  depend- 
ent upon  many  contingencies, — fluctuations 
in  the  market,  caprice  of  purchasers,  value 
of  services  employed  in  selling  the  articles, 
interest  on  capital  invested,  and  various 
other  circumstances  that  cannot  be  contem- 
plated with  any  degree  of  certainty. 

The  rule  for  the  admeasurement  of  dam- 
ages is  correctly  set  forth  in  Wallingford  v. 
Western  U.  Teleg.  Co.  63  S.  C.  410,  31  S.  E. 
275.  In  that  case  the  plaintiff  brought  an 
action  for  damages  on  account  of  the  fail- 
ure on  the  part  of  the  telegraph  company 
to  deliver  seasonably  a  message  whereby  the 
plaintiffs  lost  the  sale  of  a  lot  of  mules.  Mr. 
Justice  Jones  thus  states  the  principle  in 
the  admeasurement  of  damages :  "The  meas- 
ure of  damages  in  such  a  case  as  this  is  the 
difference  between  the  market  value  of  such 
mules  on  same  terras  at  the  time  the  mes- 
sage should  have  been  delivered  and  the 
price  offered,  in  case  such  market  value  was 
less  than  the  price  offered."  It  certainly 
cannot  be  successfully  contended  that  the 
plaintiffs  are  entitled,  not  only  to  profits, 
but  likewise  to  the  difference  in  the  amount 
paid  for  the  mules  and  their  market  value 
at  the  time  their  cause  of  action  accrued. 
The  law  does  not  allow  both  measures  of 
damages   in   one  case.     We   therefore   con- 


clude that  either  the  rule  for  the  admeas- 
urement of  damages  laid  down  in  Walling- 
ford V.  Western  U.  Teleg,  Co.  53  S.  C.  410, 
31  S.  E.  275,  is  erroneous,  or  the  principle 
announced  in  the  opinion  of  Mr.  Justice 
Woods  is  wrong. 

The  rule  stated  in  Wallingford  v.  Western 
U.  Teleg.  Co.  53  S.  C.  410,  31  S.  E.  275, 
should,  for  a  stronger  reason,  be  applied  in 
this  case,  because  the  error  in  transmitting 
the  telegram  did  not  prevent  the  plaintiffs 
from  becoming  the  purchasers  of  the  mules, 
nor  deprive  them  of  the  opportunity  of 
making  whatever  profit  they  saw  fit  by  a 
resale  of  the  mules.  The  direct  and  proxi- 
mate result  of  the  error  in  sending  the  mes- 
sage was  to  cause  the  plaintiffs  to  purchase 
the  mules,  for  which  they  had  to  pay  a 
larger  sum  than  they  contemplated  as  the 
purchase  money  thereof,  and  the  measure  of 
their  damages  was  the  difference  in  the  mar- 
ket value  of  the  mules  at  the  time  their 
right  of  action  accrued  and  the  amount  they 
were  compelled  to  pay  by  reason  of  said 
error.  This  mode  of  admeasuring  damages 
is  more  certain  than  determining  the  amount 
of  anticipated  profits  supposed  to  have  been 
lost  by  the  error.  In  8  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  611,  it  is  said:  "Where  the 
damages  may  be  estimated  in  more  than  one 
way,  that  mode  should  be  adopted  which  is 
most  definite  and  certain.**  The  quotation 
which  Mr.  Justice  Woods  makes  from  27 
Am.  &  Eng.  Ehic.  Law,  2d  ed.  p.  1069,  shows 
that  when  the  person  affected  by  an  error 
in  the  transmission  of  a  message  is  the  pur- 
chaser, he  is  entitled  to  recover  the  increase 
in  price  which  he  is  obliged  to  pay  in  con- 
sequence of  the  error;  but  it  does  not  sus- 
tain the  doctrine  that  the  purchaser  has  the 
right  to  recover  lost  profits. 

As  I  think  the  judgment  of  the  circuit 
court  should  be  reversed,  I  dissent  from  the 
opinion  of  Mr.  Justice  Woods. 
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HERCULES   POWDER   COMPANY  et  al. 

V. 

KNOXVILLE,  LAFOLLETTE,  &  JELLICO 
RAILROAD  COMPANY  et  al. 


( Tenn. 


) 


1.    Eixploalves  consumed   in   grraclingr  a 
roadbed   or  driving  a  tunnel  for  a  railroad 


company  are  within  the  provisions  of  a  stat- 
ute srlving  a  lien  to  contractors  and  material 
men  for  materials  "furnished  for  grading  the 
roadway,  constructing  culverts,  laying  tracks, 
or  erecting  buildings." 
2.  In  cane  of  an  entire  contract  to 
fnrnlali  materials  for  construction  of  a 
railroad,  under  which  shipments  are  made  as 
material    is   ordered,    a   lien   for   the   entire 


Note. — For  another  case  in  this  series  hold- 
ing that  explosives  used  in  doing  work  are  ''ma- 
terials*' within  the  meaning  of  a  statute  giving 
a  right  to  a  material  man*s  lien,  see  Grant  Pow- 
der Co.  V.  Oregon  P.  B.  Co.  8  L.  R.  A.  700,  with 
note  on  mechanic's  Hen  law  applicable  to  rail- 
roads. 
67  L.  R.  A. 


For  other  cases  as  to  what  are  materials 
within  the  protection  of  the  statute,  see  Stand- 
ard Oil  Co.  V.  Lane.  7  L.  R.  A.  191  (lubricating 
oil  used  on  machinery  in  mill)  ;  and  Central 
Trust  Co.  V.  Sheffield  &  B,  Coal,  Iron  &  R.  Co. 
9  L.  R.  A.  67  (coal  cars  used  in  mine). 
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amount  will  be  eflPected  by  giving  notice  with- 
in the  time  required  by  statute  after  the  date 
of  the  last  shipment. 

3.  The  consideration  of  the  date  of  the 
last  Bhlpment  in  determining  whether  or 
not  notice  has  been  given  in  time  to  perfect 
a  lien  for  material  furnished  for  the  con- 
struction of  a  railroad  is  not  prevented  by 
the  fact  that  the  shipment  is  stopped  in  tran- 
situ because  of  the  insolvency  of  the  con- 
tractor who  had  ordered  It. 

4.  If  material  Im  delivered  In  Rood 
faith  to  a  sabcontractor  for  use  in  the 
construction  of  a  railroad  the  material  man 
is  entitled  to  his  lien  therefor  In  the  absence 
of  definite  proof  that  it  was  not  used  for  that 
purpose. 

(October  29,  1904.) 

CROSS  APPEALS  from  a  decree  of  the 
Court  of  Chancery  Appeals  reversing  a 
decree  of  the  Chancery  Court  for  Anderson 
County  which  dismissed  a  bill  filed  to  en- 
force  a  mechanic^B  lien  on  its  railroad;  the 
defendants  appealing  from  so  much  of  the 
decree  as  held  that  a  lien  existed;  and 
plaintiffs  appealing  from  so  much  as  refused 
to  recognize  the  lien  for  the  full  amount 
claimed.    Reversed  on  plaintiffa*  appeal 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sliieldst  Gates,  ft  Momitoas- 
tle,  for  complainants: 

The  furnisher  of  material  is  only  required 
to  give  his  notice  within  ninety  days  from 
the  time  that  the  last  material  was  fur- 
nished. 

Green  v.  Williams,  92  Tenn.  220,  19  L.  R. 
A.  478,  21  S.  W.  620;  CoU  Mfg,  Co,  v. 
Falls,  92  Tenn.  607,  22  S.  W.  866;  Basham 
V.  Toors,  61  Ark.  309,  11  S.  W.  282;  Phil- 
lips. Mechanics'  Liens,  2d  ed.  p.  530;  Stew- 
art-Chute Lumber  Co.  v.  Missouri  P.  R.  Co. 
28  Neb.  39,  44  S.  W.  47;  Daniel  v.  Weaver, 
5   Lea,  392. 

In  addition  to  the  part  denominated  road- 
bed, the  roadway  includes  whatever  space  of 
ground  is  allowed  by  law  to  the  company  in 
which  to  construct  its  roadbed  and  lay  its 
track,  i.  e.,  the  right  of  w^ay. 

24  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  908. 

This  lien  is  given  to  every  person  who 
furnishes  material  for  the  "grading*'  of  the 
railroad  company's  right  of  way  so  as  to 
make  its  roadway  or  foundation  on  which 
the  superstructure  of  the  railroad  is  to  be 
built. 

14  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1108; 
Smith  V.  Washington f  20  How.  148,  15  L. 
ed.  861 ;  Bladen  v.  Marietta  d  N.  O.  R.  Co. 
97  Tenn.  393,  37  S.  W.  135;  Rapauno  Chemi- 
cal Co.  V.  Oreenfield  d  N.  R.  Co.  59  Mo. 
App.  6;  Hazard  Poicder  Co.  v.  Byrnes.  21 
How*.  Pr.  189;  Keystone  Min.  Co.  v.  Gal- 
lagher, 5  Colo.  23;  Elliott,  Railroads,  p. 
1597,  §  1068;  Giant  Poicder  Co.  v.  Oregon 
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P.  R.  Co.  8  L.  R.  A.  700,  14  Sawy.  660,  42 
Fed.  474;  Central  Trust  Co.  v.  Sheffield  d 
B.  Coal,  Iron  d  R.  Co.  9  L.  R.  A.  67,  42  Fed. 
106. 

Messrs.  X.  Z.  Htoks  and  ConUok^ 
Wrtsht,  ft  Frants,  with  Messrs.  J.  H. 
Frantz  and  Norman  B.  Morroll,  for  de- 
fendants : 

A  tunnel  is  a  mere  hole  in  the  ground, 
and  it  would  be  ju<%t  as  appropriate  to  talk 
about  building  a  well  as  building  a  tunnel. 
A  tunnel  is  not  constructed,  but  dug  or 
bored  out.  A  tunnel  is  not  a  structure. 
The  material  man's  lien  is  based  upon  the 
idea  that  something  is  put  into  a  structure. 
A  well  or  hole  in  the  ground  is  not  a  struc- 
ture within  the  meaning  of  the  mechanic's 
lien  law,  upon  which  a  laborer  or  furnisher 
may  have  a  lien. 

Guise  y.  OZiwr,  51  Ark.  356,  11  S.  W. 
515 ;  Davis  v.  Wood,  1  Del.  Co.  Rep.  382. 

Powder  is  not  material  within  the  mean- 
ing of  the  statute. 

20  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  232 : 
Moyer  v.  Pennsylva/nia  Slate  Co.  71  Pa. 
293;  Stantlard  Oil  Co,  v.  Lane,  75  Wis.  636, 
7  L.  R.  A.  191,  44  N.  W.  644;  Knapp  v.  St. 
Louis,  K.  C.  d  N.  R.  Co.  6  Mo.  App.  205: 
Oppenheimer  v.  Morrell,  118  Pa.  189,  12 
Atl.  307;  Central  Trust  Co.  v.  Texas  d  St, 
L.  R.  Co.  27  Fed.  178. 

Where  materials  were  ordered  for  a  rail- 
road by  a  subcontractor  in  carload  lots,  each 
order  being  separate  and  each  invoice  pay- 
able on  shipment  or  at  any  particular  time 
thereafter,  no  lien  exists  for  any  material 
furnished  more  than  ninety  days  prior  to 
filing  the  account,  notwithstanding  a  part 
was  furnished  within  such  time. 

Heltzell  V.  Chicago  d  A.  R.  Co.  77  Mo. 
315;  Liberty  Perpetual  Bldg.  d  Loan  Co. 
V.  M.  A.  Furbush  d  S(m  Mach.  Co.  26  C.  C. 

A.  38,  42  U.  S.  App.  496,  80  Fed.  631; 
Central   Trust   Co.   v.   Richmond,   N.  I,   d 

B.  R.  Co.  41  L.  R.  A.  458,  16  C.  C.  A.  273, 
31  U.  S.  App.  675,  68  Fed.  90. 

IVilkes,  J.,  delivered  the  opinion  of  the 
court: 

This  bill  seeks  to  fix  a  lien  upon  the  rail- 
road company  for  the  cost  of  powder  and 
other  blasting  material  furnished  to  con- 
struct the  railroad  and  blast  a  tunnel  on 
its  line  known  as  "Dossett's  tunnel." 

Mason,  Hoge,  &  Company  had  a  contract 
with  the  railroad  company  to  build  the 
road,  excavate  the  tunnel,  and  furnish  all 
the  necessary  material  for  that  purpose. 
They  sublet  the  excavating  and  boring  of 
this  tunnel  to  Cole  &  Company,  who,  in 
terms,  agreed  to  do  all  the  work  and  furnish 
all  necessary  material  and  labor  for  that 
purpose.    Cole  &  Company  made  a  contract 
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with  each  of  the  complainant  companies, 
to  wit,  tlie  Hercules  Powder  Company  and 
the  Repauno  Chemical  Company,  by  which 
they  agreed  to  buy  from  these  companies 
all  of  the  explosives  and  explosive  supplies 
which  would  be  required  in  the  excavation 
or  boring  of  said  tunnel. 

The  powder  company  furnished,  under  its 
contract,  four  bills  or  lots, — one  October  13, 
1902,  amounting  to  $2,200;  one  May  27, 
1003,  $2,200;  one  July  8,  1903,  $480;  and 
the  last  September  18,  1903,  $384.36. 

Cole  &  Company  paid  on  account  $721.46, 
leaving  due  $4,543.90.  All  of  the  material 
bought  by  this  company  was  used  in  the 
construction  and  boring  of  this  tunnel. 

The  chemical  company  furnished  in 
March,  1903,  $4,534.03  of  explosive  mate- 
rial, and  Cole  &  Company  paid  it  on  account 
$3,636.76,  leaving  a  balance  unpaid  of  $897.- 
36. 

About  October  1,  1903,  Cole  &  Company 
announced  to  its  creditors  that  they  were 
insolvent,  and  could  not  complete  their  con- 
tract with  the  railroad. 

On  October  10,  1903,  each  of  complainant 
companies  notified  the  railroad  company 
that  they  had  furnished  explosive  mate- 
rials to  Cole  &  Company,  for  which  they 
had  not  been  paid,  as  before  stated,  and  that 
they  claimed  liens  upon  the  railroad  com- 
pany for  the  amounts  due  them. 

Upon  the  hearing  the  chancellor  held  that 
complainants  had  no  lien  for  the  explosive 
materials  furnished  Cole  &  Company  as 
against  the  railroad,  and  dismissed  the  bill, 
and  complainants  appealed. 

In  the  court  of  chancery  appeals  the  ma- 
jority of  that  court  were  of  the  opinion  that 
explosives  used  in  excavating  a  roadway 
through  a  tunnel  in  building  a  railroad  was 
material  within  the  meaning  of  the  acts 
of  1883  and  1891,  and  that  complainants 
under  these  acts  were  entitled  to  liens  upon 
the  railroad  property,  provided  proper  no- 
tices were  given  the  railroad  as  provided  by 
those  acts. 

It  held,  however,  that  the  Repauno  Chemi- 
cal Company  had  not  given  such  notice,  and 
was  entitled  to  no  lien,  and  that  the  Her- 
cules Powder  Company  was  entitled  only 
to  a  lien  for  the  explosives  furnished  Cole 
&  Company  within  ninety  days  of  November 
10,  1903,  when  notice  of  the  lien  was  given 
the  railroad  company;  and  under  this  hold- 
ing adjudged  the  powder  company  entitled 
to  a  judgment  for  $384.36. 

The  Hercules  Powder  Company  assigns 
as  errors  that  part  of  the  holding  and  decree 
of  the  court  of  chancery  appeals  which 
finds  and  adjudges  that  it  is  only  entitled 
to  a  lien  upon  the  Knoxville,  Lafollette,  & 
Jellico  Railroad  Company's  railroad  and 
67  L.  R.  A. 


property  for  the  blasting  materials  fur- 
nished to  Cole  &  Company  within  ninety 
days  from  November  10,  1903,  the  date  of 
said  notice,  and  that  it  is  not  entitled  to  a 
lien  for  the  whole  balance  due  to  it  for 
blasting  materials  furnished  under  its  said 
contract  with  Cole  &  Company,  amounting 
to  $4,543.90. 

The  court  of  chancery  appeals  found  that 
G.  H.  Cole  &  Company  agreed  and  contract- 
ed with  the  Hercules  Powder  Company  to 
buy  from  it  all  of  the  explosives  needed  in 
the  excavation  of  Dossett's  tunnel  under 
their  contract  with  Mason,  Hoge,  &  Com- 
pany; that  said  explosives  were  to  be  fur- 
nished in  the  quantities  and  as  ordered  by 
G.  H,  Cole  &  Company,  and  were  to  be 
paid  for  within  thirty  days  after  they  were 
used;  that  the  Hercules  Powder  Company 
actually  delivered  goods  to  Cole  &  Company 
under  said  contract  on  September  18,  1903, 
and  that  on  October  10,  1903,  the  Her- 
cules Powder  Company  gave  the  notices  re- 
quired by  the  acts  of  1891  of  the  fact  that 
it  had  furnished  said  material  and  claimed 
said  lien. 

It  is  assigned  as  error  that  under  these 
facts  the  court  of  chancery  appeals  should 
have  held,  and  erred  in  not  holding,  that  the 
contract  to  furnish  said  blasting  material 
was  an  entirety,  and  that  the  Hercules  Pow- 
der Company  had  ninety  days  from  the  date 
tluit  the  last  material  was  delivered  under 
said  contract  within  which  to  give  said  no- 
tice, and  that  the  giving  of  said  notice  on 
October  10,  1903,  entitled  the  complainant 
to  a  lien  for  the  full  balance  due  to  it  for 
the  material  furnished  as  aforesaid,  which 
is  found  by  the  court  of  chancery  appeals 
to  be  the  sum  of  $4,543.90. 

The  Repauno  Chemical  Company  assigns 
as  error  that  part  of  the  decree  of  the 
court  of  chancery  appeals  which  finds  and 
adjudges  that  it  is  not  entitled  to  a  lien- 
upon  the  Knoxville,  Lafollette,  &  Jellico 
Railroad  Company's  railroad  and  property 
for  the  balance  due  it  for  the  materials  fur- 
nished by  it  to  Cole  &  Company,  with  which 
to  excavate  said  Dorset t's  tunnel.  It  is 
claimed  that  said  court  should  have  held, 
and  erred  in  not  holding,  that  the  Repauno 
Chemical  Company  was  entitled  to  a  lien 
upon  said  railroad  company's  railroad  and 
property  under  chapter  220,  p.  296,  of  the 
Acts  of  1883,  as  amended  by  chapter  98,  p. 
215,  of  the  Acts  of  1891,  and  should  have  de- 
creed, and  erred  in  not  decreeing,  that  com- 
plainant was  entitled  to  have  said  railroad 
company's  railroad  and  property  sold  for 
the  satisfaction  and  payment  of  complain- 
ant's said  claim. 

The  court  of  chancery  appeals  based  its 
decree  denying  the  Repauno  Chemical  Com- 
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pany  said  lien  on  the  ground  that  it  did 
not  deliver  any  of  said  material  within 
ninety  days  of  the  date  of  its  said  notice 
to  the  railroad  company  that  it  claimed  said 
lien.  With  reference  to  the  facts  govern- 
ing this  claim  the  court  of  chancery  appeals 
said: 

**The  complainant  Repauno  Chemical 
<Jompany  made  a  contract  with  Cole  &  Com- 
pany, as  before  stated,  to  furnish  all  the 
•«xplosives  and  explosive  supplies  needed  in 
their  contract  with  Mason,  Hoge,  &  Com- 
pany, and  all  the  material  actually  fur- 
nished under  this  contract  by  the  Repauno 
Chemical  Company  was  shipped  on  March 
9  and  March  17.  1903,  to  Cole  &  Company, 
and  aggregated  in  value  the  sum  of  $4,- 
534.03.  Under  its  contract  with  Cole  & 
(.'ompany  the  powder  used  in  each  month 
was  to  be  paid  for  by  Cole  &  Company  in 
the  following  month.  Cole  &  Company  are 
entitled  to  credit  on  said  amount  of  $3,- 
636.76,  leaving  a  balance  due  the  Repauno 
<:hemical  Company  of  $897.27. 

"About  October  1,  1903,  Cole  &  Company 
announced  to  their  creditors  that  they  were 
insolvent,  and  could  not  complete  their  con- 
tract. At  this  time  Cole  &  Company  had  or- 
dered other  goods  from  the  Repauno  Chemi- 
cal Company  under  their  contract  with  it 
and  said  goods  were  in  transit  to  Cole  & 
Company.  The  delivery  of  the  same,  how- 
ever, was  stopped  by  the  Repauno  Chemical 
('ompany  upon  receiving  information  that 
Cole  &  Company  were  insolvent,  and  they 
afterwards  sold  to  Mason,  Hodge,  &  Com- 
pany.*' 

The  Repauno  Chemical  Company  gave  its 
notice   October    10,    1903. 

The  complainants  assign  as  error  that 
])art  of  the  decree  of  the  court  of  chancery 
appeals  dismissing  the  bill  as  to  the  Repau- 
no Chemical  Company,  and  denying  the  Her- 
cules Powder  Company  a  lien  for  the  full 
amount  of  the  balance  due  it  for  explosive 
materials  furnished  to  G.  H.  Cole  &  Com- 
pany and  in  taxing  complainants  with  a 
part  of  the  costs. 

It  is  contended  that  the  court  of  appeals 
should  have  found  and  decreed,  and  erred 
in  not  finding  and  decreeing,  that  the  com- 
plainants were  entitled  to  a  lien  against  the 
railroad  and  property  of  the  Knoxville,  La- 
follette,  &,  Jellioo  Railroad  Company  for 
the  full  amount  of  the  respective  claims  sued 
for  by  them  in  this  cause,  together  with 
interest  and  all  the  costs  of  this  cause. 

The  defendant,  by  its  assignments  of  er- 
ror, and  in  defending  against  complainants* 
assignments,  raises  the  question  whether  the 
explosive  supplies  furnished  by  complain- 
ants constitute  material  within  the  sense 
and  .meaning  of  the  statutes  and  laws  of 
U7  L.  R.  A. 


Tennessee  relating  to  liens  of  furnishers  of 
materials  used  in  the  construction  of  rail- 
roads as  set  out  in  the  acta  of  1883  and 
1891. 

The  complainants  rely  for  their  liens  up- 
on the  provisions  of  the  Acts  of  1883,  chap. 
220,  p.  296,  the  Ist  section  of  which  is  in 
the  words  and  figures  following:  "Section 
1.  Be  it  enacted  by  the  general  assembly 
of  the  state  of  Tennessee,  that  where  any 
railroad  company  contracts  with  any  person 
or  persons,  for  the  grading  of  its  roadway, 
the  construction  or  repair  of  its  culverts 
and  bridges,  the  furnishing  of  cross-ties,  the 
laying  of  its  track,  the  erection  of  its  de- 
pots, platforms,  wood  or  water  stations,  sec- 
tion houses,  machine  shops,  or  other  build- 
ings, or  for  the  delivery  of  material  for 
any  of  these  purposes,  or  for  engineering 
or  superintendence,  there  shall  be  a  lien 
upon  such  railroad  in  favor  of  the  person 
or  persons  with  whom  the  railroad  company 
contracts  for  the  performance  of  the  work, 
or  the  delivery  of  the  materials  to  the 
amount  of  the  debts  contracted  therefor, 
which  lien  shall  continue  in  force  for  six 
months  after  the  performance  of  the  work  or 
the  delivery  of  the  material,  and  until  the 
terminal  of  any  suit  commenced  within  the 
time  for  its  enforcement;"  and  upon  the  pro- 
visions of  chapter  98,  p.  215,  of  the  Acts  of 
1891. 

That  act  provides,  in  substance,  as  fol- 
lows: "Section  1.  Be  it  enacted  by  the  gen- 
eral assembly  of  the  state  of  Tennessee  that 
§  3  of  the  act  passed  March  29,  1883,  as  re- 
ferred to  in  the  caption  of  this  bill,  the 
same  being  S  2778  of  Milliken  and  Vertrees' 
Compilation  of  the  Laws  of  Tennessee,  be 
and  the  same  is  hereby  so  amended  as  to 
provide  that  hereafter  every  subcontractor, 
laborer,  material  man,  or  other  person  who 
performs  any  part  of  the  work  in  grading 
any  railroad  company's  roadbed,"  etc.,  "or 
for  the  delivery  of  material  for  any  of  these 
purposes,  ...  all  and  every  such  per- 
son or  persons  shall  have  a  lien  on  such  rail- 
road, its  franchises,  and  property  for  the 
value  of  such  work  and  labor  done,  or  ma- 
terial furnished,  or  services  rendered  as 
hereinbefore  set  out  and  specified,  in  as  full 
and  ample  a  manner  as  is  now  provided  by 
law  for  iiersons  contracting  directly  with 
such  railroad  company  for  any  such  work 
and  labor  done." 

In  other  words,  the  act  of  1891  waa  passed 
for  the  express  purpose  of  extending  to  all 
subcontractors  and  furnishers  of  material 
the  same  lien  that  was  guaranteed  by  the 
act  of  1883  to  persons  contracting  directly 
with  the  railroad  company. 

For  the  railroad  it  is  insisted  that  the 
term   "materials,"   as   used   in   these   acts. 
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means  something  which  enters  into  the  con- 
struction of  the  roadway  and  forms  a  part 
of  it,  and  cannot  he  held  to  apply  to  such 
material  as  is  consumed  in  constructing  the 
roadway,  and,  heing  consumed,  it  consti- 
tutes' no  part  of  the  roadhed  or  roadway 
after  it  is  constructed. 

We  are  of  opinion  that  the  general  as- 
sembly intended  to  give  persons  who  fur- 
nished materials  for  grading  the  roadbed  a 
Hen,  as  well  a^  those  who  furnished  such 
material  as  was  used  in  the  superstructure 
placed  upon  the  roadbed  after  it  was  graded, 
such  as  cross-ties,  culverts,  etc. 

The  fact  that  the  materials  were  consumed 
in  the  use,  and  were  thus  destroyed  in  the 
construction,  we  think  does  not  deprive  the 
furnisher  of  his  lien.  The  consumption  of 
explosives  is  the  only,  use  that  can  be  made 
of  them,  and  their  consumption  is  absolute- 
ly necessary  to  the  excavation  of  tunnels 
through  rock.  Tn  other  words,  they  are  ma- 
terial which  enter  into  the  building  and 
grading  of  the  road,  as  much  so  as  trestles, 
bridges,  and  culverts,  contain  materials 
which  are  necessary  to  the  grading  of  the 
road  at  such  places  as  require  trestles  and 
bridges  and  culverts. 

It  is  difficult  to  see  what  other  material 
than  explosives  could  be  used  in  boring  a 
tunnel  and  grading  a  road  through  stone. 

While  the  general  definition  of  the  word 
"materials,"  as  given  by  the  lexicographers, 
may  not  go  to  this  extent,  and  there  are 
some  cases  holding,  apparently,  a  different 
doctrine,  we  think  the  word  must  be  defined 
in  the  connection  and  for  the  purposes  for 
which  it  is  used  and  intended  to  be  applied. 

In  Knapp  v.  8t.  Louis,  K.  C.  d  K.  R.  Co. 

6  Mo.  App.  210,  the  court  said:  *'The  theory 
of  statutory  liens  of  this  class  [on  rail- 
roads] is  that  the  laborer  or  material  man  is 
entitled  to  a  certain  beneficial  interest  or 
securitv  in  the  structure  whose  value  is  in- 

* 

creased  by  his  labor  or  materials  actually 
incorporated  therewith." 

Yet  in  the  later  case  of  RapoAino  Chem- 
ical Co.  V.  Greenfield  d  N.  R,  Co.  59  Mo. 
App.  G,  it  was  said,  construing  a  Missouri 
statute  similar  to  ours,  as  follows:  "The 
rule  to  be  deduced  from  the  foregoing  au- 
thorities is  that,  in  order  to  maintain  a 
lien  for  materials  furnished,  it  is  not  nec- 
essary in  all  cases  that  such  materials 
should  actually  have  gone  into  the  structure 
and  formed  a  part  thereof.  It  is  sufficient  if 
their  use  was  necessary,  and  they  were  in 
fact  used  or  consumed  in  the  making  of 
the  improvements.  Hence  we  think  that  the 
argument  is  unsound  that  the  lien  in  the 
ca^e  here  must  fail  because  the  powder  was 
^entirely  consumed,  and  therefore  could  not 
have  been  actually  incorporated  in  the  work. 
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Such  a  construction  of  the  statute  we  con- 
ceive to  be  a  strained  one,  and  not  within 
its  equity  or  spirit.  What  was  said  on  this 
subject  by  the  supreme  court  in  the  case 
of  Simmons  v.  Carrier^  60  Mo.  581,  must  be 
read  in  the  light  of  the  particular  facts  of 
that  case.  There  the  claim  was  for  lumber. 
The  court  held  that  a  lien  could  not  be 
maintained  for  such  material  unless  it  actu- 
ally entered  into  the  construction  of  the 
building.  This  was  undoubtedly  a  proper 
construction  of  the  statute  as  applicable  to 
lumber  and  such  like  materials  to  be  used 
in  or  on  the  improvements;  but,  in  our 
opinion,  it  is  unreasonable  to  apply  such 
a  test  to  powder  which  is  entirely  consumed 
in  its  use." 

The  lien  statute  of  Missouri  (Rev.  Stat. 
1889,  §  6741)  reads  as  follows:  "All  per- 
sons who  shall  do  any  work  or  labor  in 
houses,  depots,  bridges,  or  culverts  of  any 
railroad  company,  incorporated  under  the 
laws  of  this  state  or  owning  or  operating  a 
railroad  within  this  state,  and  all  persons 
who  shall  furnish  ties,  fuel,  bridges,  or  ma- 
terial to  such  railroad  company,  shall  have, 
for  the  work  done  and  labor  performed,  and 
for  the  material  furnished,  a  lien,"  etc. 

The  question  under  consideration  has 
been  before  the  New  York  courts.  Hazard 
Powder  Co.  v.  Byrnes,  21  How.  Pr.  189.  The 
statute  of  New  York  provides  that  any 
person  who  shall,  in  conformity  with  the 
terms  of  the  contract  between  the  owner 
and  contractor,  furnish  to  the  contractor 
any  materials  in  building  any  house  or 
building  shall  have  a  lien  on  the  improve- 
ment. In  the  case  above  cited  the  plaintiff 
claimed  a  lien  for  powder  and  fuses  fur- 
nished the  contractor  for  the  purpose  of 
blasting  rock  preparatory  to  laying  the 
foundation  avails  for  the  defendant's  build- 
ing. In  delivering  the  opinion  of  the  court, 
Judge  Hilton  said:  "I  think  the  fair  and 
reasonable  interpretation  of  such  language 
is  that  the  right  of  lien  extends  to  all  such 
materials  as  ordinarily  enter  into  or  are 
used  in  the  construction  of  buildings,  and 
which  are  within  the  express  or  implied 
terms  of  the  building  contract  made  between 
the  owner  and  contractor.  Wood  v.  Donald- 
son,  17  Wend.  550;  McDermott  v.  Palmer, 
8  N.  Y.  383.  Here  the  contract  imposed 
upon  the  builder  the  duty  of  removing  rock 
from  the  surface  of  the  land  preparatory 
to  laying  the  foundation  walls,  and  hence 
the  powder  and  fuses  furnished  became  nec- 
essary for  the  purpose  of  blastrng  the  rock 
and  enabling  the  contractor  to  construct  the 
contemplated  building.  Such  materials, 
when  thus  impliedly  contracted  for,  and 
actually  furnished  and  used,  must,  I  think, 
be  classed  within  the  list  of  things  which 
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are  denominated  in  the  lien  law  as  'mate- 
rials in  building,'  and  for  which  a  lien  may 
be  acquired." 

In  Colorado  there  is  a  lien  statute  appli- 
cable particularly  to  mines,  wherein  it  is 
provided  that  any  person  furnishing  "tim- 
ber or  other  materials  to  be  used  in  or  about 
the  mines  shall  have  a  lien  therefor."  In 
Keystone  Min,  Co.  v.  (Jallagher,  5  Colo.  23, 
one  of  the  claimants  had  furnished  powder, 
steel,  and  candles,  which  were  used  in 
working  the  mine,  and  for  which  he  claimed 
a  lien  on  the  mine. '  In  disposing  of  the  ob- 
jections made  to  this  claim  the  court  said: 
"It  is  objected  that  the  decree  as  to  Boett- 
cher's  claim  is  erroneous,  because  the  arti- 
cles furnished  by  him  were  not  of  the  char- 
acter comprehended  by  the  lien  law,  specify- 
ing 'timber  or  other  materials  to  be  used 
in  or 'about  the  mine.'  The  testimony  shows 
that  the  articles  furnished  were  powder, 
steel,  and  candles  for  the  use  of  the  mine. 
These  articles  are  as  clearly  within  the 
meaning  of  the  statute  as  anything  we  can 
conceive  of  essential  to  the  working  of  a 
mine." 

In  the  last  edition  of  Mr.  Elliott's  Work 
on  Railroads,  under  the  heading,  "For  what 
lien  may  be  obtained,"  the  rule  is  laid  down 
as  follows:  "The  nature  of  the  claim  for 
which  a  lien  may  be  acquired  depends,  of 
course,  upon  the  governing  statute  in  each 
particular  case.  It  is  generally  required 
that  the  labor  should  be  performed  or  the 
material  used  in  the  construction  of  the 
road.  Under  such  a  statute  it  has  been  held 
that  giant  powder  furnished  to  be  used,  and 
used,  by  the  contractor  in  constructing  the 
road  is  'material*  for  the  value  of  which  a 
lien  may  be  acquired;  but  a  lien  cannot  be 
obtained  for  machinery  furnished  to  a  con- 
tractor to  be  used  in  doing  the  work  upon  a 
bridge,  under  a  statute  authorizing  a  lien 
for  all  materials  'used  in  and  about'  the 
construction  of  the  bridge.  So,  of  course, 
groceries  and  food  furnished  for  the  work- 
men, while  in  a  sense  used  in  the  construc- 
tion of  the  road;  are  not  materials  which  so 
enter  into  its  construction  that  a  lien  can 
be  based  upon  them."  Elliott,  Railroads, 
p.  1507,  §  1068. 

All  of  the  decisions  upon  this  subject 
draw  a  clear  distinction  between  the  ex- 
plosives and  explosive  supplies  used  in  the 
construction  of  a  railroad  company's  road- 
way, and  which  are  necessarily  consumed  in 
the  use  thereof,  and  machinery  and  tools 
furnished  for  that  purpose,  which  are  held 
to  be  a  part  of  the  contractor's  plant,  and 
which  do  not  go  into  the  building  of  the 
roadway,  but  retain  their  identity  and  fit- 
ness for  future  use,  saving  the  limited  and 
gradual  wear  and  tear  incident  to.  such  use. 
t;7  L.  R.  A. 


The  explosives  which  are  necessarily  con- 
sumed in  the  use  are  held  to  be  liens,  while 
the  tools  and  equipment  which  constitute 
the  contractor's  plant  do  not  constitute 
liens  under  the  several  lien  statutes.  This 
distinction  is  forcibly  drawn  and  fully  dis- 
cussed in  the  case  of  Uiant  Powder  Co.  v. 
Oregon  P.  R.  Co.,  reported  in  8  L.  R.  A.  700, 
14  Sawy.  5«0,  42  Fed.  474.  In  that  case 
the  Giant  Powder  Company  brought  suit  to 
recover  the  value  of  powder  sold  by  it  for 
use,  which  was  used  in  the  construction  of 
the  roadway  of  the  Oregon  Pacific  Railway 
Company,  and  to  have  the  same  declared  a 
lien  upon  the  defendant's  railroad  and  prop- 
erty under  §  1  of  the  acts  of  the  Oregon 
legislature  for  the  year  1885. 

In  deciding  that  case,  Judge  Deady,  of  the 
United  States  circuit  court,  said:  "Was 
this  material  'used'  in  the  construction  of 
this  section  on  this  road,  within  the  mean- 
ing of  this  statute?  In  Basshor  v.  Balti- 
more d  0.  R.  Co.  65  Md.  99,  3  Atl.  285, 
cited  by  counsel  for  the  demurrer,  it  was 
held,  under  a  statute  giving  a  lien  on  a 
bridge  for  all  materials  'used  in  or  about* 
its  construction,  that  a  person  furnishing 
a  contractor  with  machinery  wherewith  to 
build  a  bridge  could  not  have  such  lien. 
Admitting  the  correctness  of  this  decision, 
as  I  do,  the  cases  are  not,  in  my  judgment,, 
parallel.  The  machinery  and  appliances 
furnished  the  contractor  in  that  case,  al- 
though 'used'  in  the  construction  of  the* 
bridge,  did  not  enter  into  the  structure  and 
become  a  part  of  it.  They  were  the  con- 
tractor's 'plant,'  and  retained  their  identity 
and  fitness  for  further  use,  saving  the  lim- 
ited and  gradual  wear  and  tear  incident  to 
such  use.  This  powder  was  not  only  'used* 
in  the  construction  of  this  road,  but  it  was 
therebv  necessarily  consumed,  and  it  was 
so  intended.  It  was  furnished  to  be  so  used 
in  the  construction  of  this  road.  Nice  ques- 
tions may  arise  as  to  whether  material  is 
'used'  in  the  construction  of  a  road  as  a 
tool  or  plant  simply,  or  so  used  and  con- 
sumed as  to  entitle  the  furnisher  to  a  lien 
on  the  result  for  its  value.  The  food  fur- 
nished a  contractor  for  his  workmen  may 
be  said  to  be  'used'  and  'consumed'  in  the 
construction  of  the  road  on  which  they 
work,  but  this  is  only  so  in  a  remote  and 
consequential  way  or  sense.  The  food  does 
not  enter  directly  into  the  structure,  and  is 
not  so  used.  Mason  work  may  be  done  on 
a  road  in  a  dry  country  or  season,  when 
large  quantities  of  water  must  be  hauled 
many  miles  for  the  preparation  of  the  neces- 
sary mortar.  Upon  the  completion  of  the 
structure  and  the  hardening  of  the  mortar 
the  water  has  as  thoroughly  disappeared  as- 
the  powder  after  the  blast.    Again,  lumber 
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may  be  used  in  the  construction  of  a  build- 
ing for  the  purpose  of  scaffolding.  However, 
it  does  not  thereby  literally  enter  into  the 
<!omposition  of  the  building,  nor,  so  to 
speak,  become  a  part  of  it.  But,  in  my  judg- 
ment, both  it  and  the  water  have  been  'used' 
in  the  construction  of  the  building  and 
mason  work,  within  the  meaning  of  the  lien 
law,  and  the  purpose  for  which  it  was  en- 
acted. And  so  I  think  this  powder  was 
'used*  in  the  construction  of  this  section  of 
the  road,  whereby  it  was  consumed,  not 
gradually  and  incidentally  as  a  tool  or 
part  of  a  contractor's  plant,  but  wholly  and 
at  once,  in  aiding  to  clear  and  fix  the  road- 
way for  the  reception  of  the  ties  and  rails." 

It  may  be  that  the  statutes  under  which 
these  decisions  are  made  are  somewhat 
broader  than  our  OAvn  statute,  but  the  prin- 
ciple involved  is  the  same,  and  to  such 
statutes  the  courts  will  give  a  liberal  con- 
struction in  favor  of  the  laborer  or  material 
man. 

Thus,  in  Bladen  v.  Marietta  d  N.  O.  R. 
€o.  97  Tenn.  393,  37  S.  W.  135,  it  was  held, 
construing  the  act  of  1891,  that  a  book- 
keeper of  a  bridge  contractor  and  the  cook 
and  cook's  helpers  employed  by  him  for  the 
bridge  gang  had  a  lien  on  the  railroad  for 
salary  and  wages  under  the  provision  giving 
a  lien  to  anyone  who  performs  any  valuable 
service,  manual  or  professional,  by  which 
any  railroad  company  receives  a  benefit. 

We  are  of  opinion,  therefore,  that  explo- 
sives used  in  blasting  rock  in  tunnels  and  in 
the  grading  of  the  road  are  materials  for 
which,  under  the  act,  the  furnisher  is  enti- 
tled to  a  lien. 

We  pass  now  to  the  question  whether 
complainants  gave  the  notice  which  the  stat- 
ute requires. 

The  provision  of  the  statute  in  regard  to 
notice  is:  "Provided,  that  within  ninety 
days  after  such  work  and  labor  is  done  or 
completed,  or  such  materials  are  furnished, 
or  such  services  are  rendered,  such  subcon- 
tractor, laborer,  material  man,  or  other  per- 
son or  persons  rendering  the  hereinbefore- 
mentioned  service,  shall  notify  in  writing 
any  such  railroad  company,"  etc. 

The  shipments  by  the  Hercules  Powder 
Company  to  Cole  &  Company  were  made  as 
follows:  October  13,^  1902,  $2,200;  May  27, 
1903,  $2,200:  July  8,  1903,  $480:  and*  Sep- 
tember 18,  1903,*  $384.36.  Only  the  last 
sale  and  shipment  of  $384.36  was  delivered 
within  the  ninety  davs  next  before  the  notice 
was  given.  November  10,  1903. 

It  is  evident  that  the  account  between 
the  powder  company  and  Cole  &  Company 
was  a  running  account ;  that  the  powder  was 
furnished  from  time  to  time  as  was  demand- 
ed by  Cole  &.  Company;  and  the  sales  were 
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not  separate  and  distinct,  but  the  contract 
was  an  entirety,  to  be  performed  by  ship- 
ments from  time  to  time  as  might  be  de- 
sired. 

The  whole  of  the  explosives  furnished  by 
the  Repauno  company  were  furnished  be- 
fore the  ninety  days.  A  shipment  made 
within  the  ninety  days  was  stopped  in  trans- 
it, and  it  is  not  in  controversy  in  this  case. 
On  October  10,  1903,  Cole  &  Company  noti- 
fied their  creditors  of  their  insolvency.  At 
that  time  the  Repauno  Chemical  Company 
had  a  shipment  in  transit  to  them,  which 
was  stopped  only  because  of  this  insolvency. 
It  was  being  shipped  in  pursuance  of  that 
company's  contract  to  furnish  the  explosives, 
and,  if  they  had  been  received,  the  case  pre- 
sented would  be  identical  with  that  of  the 
powder  company,  as  the  Repauno  Chemical 
Company  gave  their  notice  on  the  same  day, 
November  10th. 

We  think  that  this  contract  must  also  be 
regarded  as  an  entirety,  and  in  each  case 
the  ninety  days  must  be  reckoned  from  the 
date  of  the  last  shipment  in  pursuance  of 
the  entire  contract. 

The  fact  that  the  last  shipment  was  not 
delivered  was  due  to  the  abandonment  of 
the  work  by  Cole  &.  Company  and  their 
notice  of  insolvency,  and  within  ten  days 
after  the  contract  was  terminated  bv  the 
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wrongful  conduct  of  Cole  &  Company,  and 
within  ten  davs  from  the  time  when  the 
last  delivery  would  have  been  made  but  for 
their  failure,  the  notice  was  given. 

Under  the  construction  given  to  this  act 
by  the  court  of  chancery  appeals  with  refer- 
ence to  the  claims  of  both  of  the  complain- 
ants, in  order  to  obtain  a  lien  under  said 
act  it  is  necessary  that  furnishers  of  ma- 
terlal  should  give  notice  every  time  within 
ninety  days  after  they  deliver  a  wagon  or 
a  car  load  of  material,  although  they  had 
an  agreement  with  the  contractor  to  furnish 
all  of  the  material  necessary  to  complete 
the  contract.  Not  only  this,  but.  carrying 
this  construction  forward  to  the  other  par- 
ties who  are  given  liens  by  said  acts,  it 
would  be  necessary  for  the  laborer,  or  engi- 
neer, or  superintendent,  in  whose  favor  liens 
are  provided  by  said  acts,  to  give  notice 
within  ninety  davs  after  the  end  of  each 
day's  work,  although  they  continue  to  work 
and  had  a  contract  to  work  until  the  whole 
contract  was  completed. 

Section  3540  of  Shannon's  Code  gives 
liens  to  furnishers  of  material  for  the  erec- 
tion of  buildings  and  improvements  on  real 
estate,  provided  notice  is  given  within 
thirty  days  to  the  owner  of  the  property; 
and  this  court  had  held  that  the  furnisher 
of  material  has  thirty  days  after  the  last 
articles    furnished    for    said    improvements 
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wei*e  delivered,  or  thirty  days  after  the  com- 
pletion of  the  contract,  within  which  to  give 
said  notice.  Daniel  v.  Weaver,  5  Lea,  393; 
Green  v.  WilliamSy  92  Tenn.  220,  19  L.  R. 
A.  478,  21  S.  W.  520;  Cole  Mfg.  Co.  v.  Falls, 
92  Tenn.  607,  22  S.  W.  856. 

In  the  case  of  Basham  v.  Toors,  51  Ark. 
309,  lis.  W.  282,  the  supreme  court  of  that 
state  said:  Where  a  contractor  abandons 
a  contract  when  partially  completed,  the 
time  for  presentation  of  subcontractors'  no- 
tice begins  to  run  from  such  abandonment, 
and  not  from  the  completion  of  the  building 
by  the  owner  under  another  contract. 

Tlie  contract  in  reference  to  notice,  where 
the  contract  is  an  entirety,  is  laid  down  in 
Phillips  on  Mechanics'  Liens,  2d  ed.  p.  530, 
as  follows: 

"So,  where  a  party  furnishes  materials 
for  a  building  at  diflferent  times,  but  in  pur- 
suance of  one  contract,  he  is  in  time  if  he 
commence  proceedings  to  establish  his  lien 
within  the  period  allowed  by  the  statute, 
counting  from  the  date  of  the  last  act  done 
in  execution  of  the  contract.  As  where  per- 
sons made  a  contract  in  May,  1857,  with 
machinists,  for  all  machinery  and  materials 
required  to  build  a  mill,  and  received  them 
all  at  that  time  excepting  the  bolting  cloth, 
it  being  uncertain  what  kind  of  cloth  would 
be  needed,  they  informed  the  machinist  that 
they  would  order  it  from  them  afterwards, 
which  was  done,  and  received  in  the  follow- 
ing September.  The  machinists  commenced 
proceedings  to  enforce  their  lien  within  the 
statutory  period,  counting  from  the  last 
item,  but  not  if  from  the  former;  and  it  was 
held  that,  as  the  cloth  had  been  furnished 
under  the  same  contract  as  the  other  ma- 
terials, the  proceedings  were  commenced  in 
time  to  ^enforce  the  lien  for  the  whole 
amount  of  materials   furnished." 

So  where,  in  the  fall  of  1868,  plaintiffs 
contracted  with  W.  to  furnish  him  lumber 
for  the  erection  of  a  new  dwelling  house  and 
the  repair  of  an  old  one,  and  they  com- 
menced furnishing  lumber  for  that  purpose 
the  same  season,  and  continued  doing  so  un- 
til the  last  day  of  August,  1868.  In  August. 
1868,  W.  became  owner  of  a  second  lot  im- 
mediately adjoining  that  first  mentioned, 
and  removed  the  old  house  upon  it,  and 
made  the  repairs  on  said  house  in  the  spring 
of  1869.  In  that  spring,  also,  the  contract 
for  lumber  was  enlarged  by  plaintiffs  agree- 
ing to  furnish  lumber  to  build  a  bam.  It 
was  held  that,  for  the  purpose  of  enforcing 
the  lien  against  W.,  it  was  but  a  single  con- 
tract for  the  whole  lumber,  and  the  time 
within  which  it  could  be  enforced  was  to  be 
counted  from  the  last  delivery. 

But  it  is  said  that  the  Repauno  Chemical 
Company  cannot  recover,  because  all  the  ma- 
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terial  furnished  by  it  was  not  used  in  the 
excavation  of  said  timnel  by  Cole  &  Com- 
pany. It  is  true  that  Cole  &  Company  did 
sell  $1,332  of  explosives  that  had  been  fur- 
nished to  them  by  the  Repauno  Chemical 
Company,  and  the  court  of  chancery  appeals 
so  finds,  but  with  reference  to  this  sale  the 
court  of  chancery  appeals  says:  "The  proof 
does  not  make  it  appear  when  this  sale  was 
made  to  Walton,  Wilson,  &  Company  and 
it  also  fails  to  show  whether  or  not  the 
explosives  sold  by  Cole  &  Company  to  said 
Walton,  Wilson,  &  Company  were  paid  for 
to  the  Repauno  Chemical  Company  out  of 
the  actual  cash  paid  by  Cole  &  Company  to 
said  Repauno  Chemical  Company." 

Section  1,  chap.  98,  p.  215,  of  the  Acts  of 
1891,  gives  the  lien  claimed  in  this  case 
to  the  material  man  **for  the  delivery  of  ma- 
terial for  any  of  these  purposes"  (that 
is,  for  any  of  the  improvements  in  the  act) ; 
and  all  that  is  necessary,  it  is  claimed,  to 
entitle  the  furnisher  to  a  lien,  is  that  he 
should  prove  that  he  delivered  said  material 
to  the  contractor  or  subcontractor  in  good 
faith,  to  be  used  for  any  of  the  purposes 
provided  for  in  said  act. 

In  the  case  of  Stewart-Chute  Lumber  Co. 
v.  Missoun  P,  R.  Co.  28  Neb.  39,  44  N.  W. 
48,  the  supreme  court  of  Nebraska,  quoting- 
their  own  act,  and  deciding  the  question 
now  under  consideration,  said,  in  substance : 
Under  Neb.  Comp.  Stat,  1887,  chap.  54,  S  2, 
which  provides  that,  "when  material  shall 
have  been  furnished  or  labor  performed  in 
the  construction,  repair,  and  equipment  of 
any  railroad,  canal;  bridge,  viaduct,  or  other 
similar  improvement,  such  labor  and  ma- 
terial man,  contractor,  or  subcontractor 
shall  have  a  lien  therefor,"  the  lien  of  a 
material  man  attaches  upon  the  delivery  in 
good  faith  of  the  material  to  the  controictor 
or  subcontractor,  and  it  is  not  necessary 
that  the  material  furnished  should  have 
been  actually  used   in  the   improvement. 

Plaintiff  furnished  lumber  and  other  ma- 
terial to  a  subcontractor  for  the  erection  of 
shanty  boarding  houses  for  his  men  and 
stables  for  his  horses.  These  shanties  and 
stables  were  not  erected  on  the  right  of  way, 
but  at  convenient  points  150  yards  from  the 
line  of  the  road.  Held,  that  the  lumber  and 
other  materials  so  supplied  was  material 
furnished  in  the  construction  of  the  rail- 
road within  the  meaning  of  the  Nebraska 
statute,  and  that  plaintiff  was  entitled  to 
a  lien  therefor.  See  39  Am.  &  Eng.  R.  Cas. 
p.  566. 

The  question  presented  upon  this  feature 
of  the  case  is  one  of  extreme  difficulty.  The 
act  gives  the  lien  "for  the  delivery  of  the 
material."  It  nowhere  makes  a  condition 
that  the  material  shall  be  used  in  the  con- 
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struction  of  the  road.  It  clearly  contem- 
plates that  the  delivery  shall  be  in  good 
faith  for  purposes  of  construction.  But 
does  it  require  that  the  furnisher  shall  fol- 
low up  his  material,  and  see  that  it  is  actu- 
ally used  in  the  construction?  To  hold  this 
doctrine  would  well-nigh  defeat  the  lien, 
since  the  furnisher  would  be  obligated  with 
a  duty  which  would  be  burdensome,  if  not 
impossible,  to  comply  with. 

On  the  other  hand,  it  is  a  hardship  to 
liold  the  road  liable  for  material  that  it  did 
not  get  the  benefit  of,  and  to  fix  the  lien 
upon  its  property,  although  such  material 
was  neither  used  nor  consumed  upon  it. 

The  question  is  rendered  still  more  diffi- 
cult in  this  case  by  the  indefinite  findings 
of  fact  by  the  court  of  chancery  appeals. 
That  court  finds  that  not  all  of  the  material 
furnished  by  the  Repauno  company  was  used 
upon  the  road,  but  that  $1,332  worth  of  ex- 
plosives furnished  by  them  were  sold  by 
Cole.&  Company  to  Walton,  Wilson,  &  Com- 
pany. They  do  not  find  that  the  explosives 
for  which  the  present  charge  is  made  were 
not  used  in  constructing  the  it)ad.  They  do 
not  find  that  Walton,  Wilson,  &  Company 
did  not  pay  for  the  material  they  bought  to 
Cole  &,  Company,  and  that  Cole  &  Company 
did  not  turn  over  the  proceeds  to  the  Repau- 
no company.  So  that  we  have  no  definite 
finding  of  fact  that  the  explosives  for  which 
recovery  is  now  sought  were  not  used  upon 
the  road.  Now,  if  the  delivery  alone  is  the 
act  which  gives  the  lien,  the  chemical  com- 
pany is  entitled  to  their  lien. 

Our  mechanic's  lien  law  provides  that 
every  journeyman  or  other  person  employed 
by  such  mechanic,  founder,  or  machinist  to 
work  on  the  buildings,  fixtures,  machinery, 
or  improvements,  or  to  furnish  machinery 
for  the  same,  shall  have  a  lien,  etc.,  and 
this  court,  in  construing  this  act,  said: 
"It  is  not  the  actual  use  of  lumber  in  re- 
pairs to  a  building  by  the  owner  that  gives 
the  furnisher  a  lien,  but  the  furnishing  un- 
der a  contract  for  that  use,  and  the  lien 
exists  whether  the  lumber  was  used  or  not." 
Daniel  v.  WeaveVy  5  Lea,  392. 

That  was  a  case,  however,  where  the  ma- 
terial was  furnished  to  the  lessee  of  a  mill- 
dam,  and  the  court  held  that  the  lien  would 
extend  to  the  lea.sehold  interest,  but  not  to 
the  owner's  or  lessor's 'interest  in  the  prem- 
ises. In  that  case  the  material  was  fur- 
nished to  the  party  against  whom  the  lien 
was  sought,  but  here  it  was  delivered  to  a 
subcontractor,  who  stood  two  removes  from 
the  railroad,  against  whom  the  lien  was 
sought. 

The  question  resolves  itself  into  this: 
Wlio  shall  be  responsible  for  the  good  faith 
of  the  subcontractor  who  buys  the  material, 
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and  to  whom  it  is  delivered, — ^the  furnish- 
er, who  sells  the  material,  or  the  railroad, 
which  expects  to  use  it  and  receive  benefit 
from  it? 

The  subcontractor,  while  not  the  agent  of 
the  road,  stands  in  the  place  of  the  railroad 
company  as  to  the  construction  of  the  road, 
and  does  his  work  under  the  superintendence 
and  direction  of  the  road  authorities.  It  is 
to  be  presumed  that  they  will,  better  than 
anyone  else,  know  what  materials  go  into 
the  construction  of  the  road,  and  certainly 
better  than  the  furnisher,  who  never  get» 
to  the  premises,  and  is  not  concerned  fur- 
ther than  to  sell  and  get  pay  for  his  ma- 
terial. 

In  addition,  the  railroad  has  ample  oppor- 
tunity to  protect  itself  against  such  de- 
faults by  taking  proper  bonds  from  its  con- 
tractors, while,  if  a  furnisher  were  required 
to  protect  himself  by  such  bonds,  it  would 
prevent  him  in  many,  if  not  all,  cases  from 
making  sales. 

Without  deciding  this  question,  we  are 
content  to  hold,  under  the  findings  of  the 
court  of  chancery  appeals,  that  this  mate- 
rial for  which  the  present  action  is  brought 
was  in  good  faith  delivered  to  Cole  &  Com- 
pany to  be  used  on  the  railroad,  and  there  is 
not  definite  proof  that  it  was  not  so  used. 

The  result  is  that  both  companies  are  en- 
titled to  the  amount  sued  for,  and  interest, 
and  all  costs,  and  for  these  amounts  liens 
are  declared,  and  a  decree  loill  he  entered 
accordingly  reversing  and  modifying  the  de- 
cree of  the  Court  of  Chancery  Appeals  and 
the  decree  of  the  chancellor. 

Petition  for  rehearing  dismissed. 


ALABAMA  GREAT  SOUTHERN  RAIL- 
ROAD COMPANY,  Impleaded,  etc.. 
Appt.j 

V. 

Faustina  ROBERTS,  by  Next  Friend. 


SAME,  Appt., 

V. 

Edista  ROBERTS,  bv  Next  Friend. 


( 


Tenn ) 


An  appellate  court  may,  instead  of  re— 
verslnflT  a  Judprment  for  damases  In 
an  action  for  tort  in  which  the  verdict 
is  so  excessive  as  to  evince  passion,  prejudice, 
or  caprice,  require  the  prevailing  party  to  re- 
mit the  portion  which  It  deems  excessive  upon 


Note. — As  to  power  of  appellate  court  to  re- 
quire remittitur  of  excessive  damages,  see  also. 
In  this  series,  Burdict  v.  Missouri  P.  R.  Co.  20* 
L.  R.  A.  H84,  and  note,  and  the  later  case  of 
Sloane  v.  Southern  California  R.  Co.  32  L.  R.. 
A.  193. 
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penalty  of  a  reversal  for  refusal  to  comply, 
and  affirm  the  judgment  for  the  smaller 
amount  In  case  the  plaintiff  assents  to  It. 

(October  8,  1904.) 

APPEALS  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Hamilton 
County  in  favor  of  plaintiffs  in  actions 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  de- 
fendant's negligence.  Affirmed  on  condition 
of  remittitur. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Shepl&ord  Sc  Friorson  for  ap- 
pellant. 

Messrs,  Thomas  ft  ThonuM,  for  appel- 
lee: 

Where  a  verdict  has  been  reached,  and 
the  trial  judge  has  approved  the  fact  of  the 
verdict,  its  amount  will  not  be  disturbed 
by  the  appellate  court,  unless  it  is  made  to 
appear,  from  the  record,  that  there  was  a 
manifest  abuse  of  their  trust  by  the  jury, 
such  as  to  indicate  passion,  prejudice,  par- 
tiality, or  unaccountable  caprice  or  corrup- 
tion. 

It  is  not  the  province  of  either  the  trial 
judge  or  the  appellate  court  to  interfere 
with  a  verdict,  even  though  thought  by 
them  to  be  excessive  upon  the  facts,  unless, 
in  their  opinion,  it  is  so  excessive  as  to 
indicate  passion  or  prejudice. 

Tennessee  Coal  rf-  R,  Co.  v.  Roddy,  85 
Tenn.  400,  5  S.  W.  286. 

WilkoB,  J.,  delivered  the  opinion  of  tlic 
court: 

These  are  two  separate  cases  heard  to- 
gether in  the  court  below  by  consent,  and 
involving  damages  for  personal  injuries 
caused  by  a  collision  between  the  cars  of 
the  Rapid  Transit  Company  and  the  Ala- 
bama Great  Southern  Railroad  Company. 
The  plaintiffs  are  both  minors.  Faustina  at 
the  time  of  the  injure'  being  about  thirteen 
years  of  age,  and  Edista  being  about  nine 
years  old.  The  suit  wa«  brought  for  the 
benefit  of  the  minors  by  their  father  as  next 
friend  against  the  Alabama  Great  Southern 
Railroad  Company,  the  Rapid  Transit  Com- 
pany, and  the  Belt  Line  Company.  There 
was  a  verdict  in  favor  of  the  latter  two, 
but  against  the  Alabama  Great  Southern 
Railroad  Company,  in  favor  of  Faustina  for 
$2,000,  and  in  favor  of  Edista  for  $800,  and 
the  railroad  has  appealed  and  assigned  as 
the  only  error  that  the  verdict  in  each  case 
is  so  excessive  as  to  evince  passion,  preju- 
dice, or  caprice  on  the  part  of  the  jury. 
Counsel  for  the  railroad  company  admitted 
that  his  compan}**  was  liable  for  some  dam- 
ages, and  expressed  his  willingness  to  pay 
what  was  reasonable,  and  that  the  jury 
might  fix  the  amount. 
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There  was  no  claim  made  in  the  case  for 
vindictive,  punitive,  or  exemplary  dam- 
ages. The  court  below  ruled  that  only  com- 
pensatory dajnages  could  be  received  under 
the  agreement  of  the  parties,  and  to  this 
there  was  no  exception  by  plaintiff. 

The  court  charged  the  jury  to  take  into 
consideration  the  mental  and  physical  pain 
and  suffering  resulting  to  each  from  the 
accident,  and  let  their  verdict  be  for  a  rea- 
sonable compensation  for  the  actual  injuries 
sustained  in  each  case,  taking  into  consid-. 
eration  the  mental  and  physical  pain  and 
suffering,  and  from  the  proof  determine 
whether  the  injuries  received  were  perma- 
nent or  temporary,  looking  to  the  proof  to 
ascertain  the  nature,  character,  and  extent 
of  the  injuries  in  each  case,  and  from  the 
proof  make  up  their  report. 

Xo  exception  was  made  to  this  charge  in 
the  court  below,  nor  is  any  made  in  this 
court. 

Counsel  for  the  plaintiff,  in  his  brief, 
states  that  the  proof  in  the  court  below 
was  confined  to  the  mere  question  of  com- 
pensatory dataages,  and  insists  that  the 
amount  found  is  only  compensatory,  and 
not  subject  to  the  assignment  that  it  is  so 
excessive  as  to  evince  passion,  prejudice,  or 
caprice  on  the  part  of  the  jury. 

We  have  before  us,  therefore,  cases  of  ver- 
dicts upon  facts  which,  it  is  conceded,  make 
a  case  of  liability  in  which  the  element  of 
exemplary  or  punitive  damages  is  not  in- 
volved, but  only  what  is  compensatory  for 
personal  injuries.  The  liability  of  the  de- 
fendant being  conceded,  the  only  question 
is  whether  the  amounts  found  by  the  jury 
for  the  two  girls  are  so  'excessive  as  to 
evince  passion,  prejudice,  and  caprice  on  the 
part  of  the  jury;  and  in  our  opinion  they 
are  so  excessive  as  to  fall  within  the  rule, 
and  should  be  abated — ^that  of  plaintiff 
Faustina  from  $2,000  to  $1,250,  and  that 
of  Edista  from  $800  to  $400 ;  and  for  these 
amounts  only,  together  with  all  costs,  are 
they  entitled  to  judgment. 

This  court  therefore  suggests  to  plaintiff*s 
counsel  that  the  recoveries  be  reduced  to 
these  amounts;  and,  in  the  event  they  con- 
sent thereto,  judgments  will  be  so  entered, 
and  ten  days  is  granted  to  them,  and  each 
of  them,  respectively,  to  accept  or  reject 
this  suggestion.  In  the  event  either  of  said 
plaintiffs,  by  their  attorneys,  shall  not  ac- 
cept this  suggestion  of  the  court,  and  agree 
thereto,  the  judgment  of  the  lower  court 
will  be  reversed  as  to  such  one,  and  a  new 
trial  awarded  as  to  her,  and  the  appellee 
not  agreeing  will  pay  costs  of  her  appeal. 

Inasmuch  as  this  is  to  some  degree  a  new 
practice  in  Tennessee,  the  court  deems  it 
proper  to  state  the  reasons  for  adopting  it 
and  the  law^  applicable  to  it. 
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It  has  heretofore  been  held  that,  when  a 
verdict  of  a  jury  is  special,  and  a  certain 
part  thereof  is  not  lawfully  recoverable,  this 
court  will  allow  the  verdict  to  stand  if  a 
remittitur  is  entered  as  to  the  objectionable 
part.  Memphis  v.  Kimbrough,  12  Heisk. 
133.  So,  when  there  is  apparent  an  error 
of  calculation  in  an  action  of  debt,  this 
court  will  not  reverse  and  remand,  but  will 
remit  the  erroneous  part.  McKinley  v. 
Beasley,  6  Sneed,  170.  See  also  Louisville 
4&  N.  R.  Co.  V.  Wallace,  91  Tenn.  36,  14  L. 
R.  A.  548,  17  S.  W.  882. 

When  the  judgment  in  the  court  below  is 
for  an  amount  greater  than  that  laid  in  the 
suit  and  declaration,  this  court  will  re- 
verse unless  the  appellee  remit  the  excess, 
as  he  might  have  done  in  the  court  below. 
Crahh  v.  Nashville  Bank,  6  Yerg.  332.  So 
when  a  verdict  is  based  upon  several  items, 
and  is  divisible,  this  court  may  remit  so  as 
to  reduce  the  total  amount  by  such  items 
as  have  been  improperly  allowed  by  the 
jury.  Louisville  d  N.  R,  Co,  v.  Wallaoe,  91 
Teiin.  35,  14  L.  R.  A.  548,  17  S.  W.  882. 

This  is  perhaps  the  full  extent  to  which 
this  court  has  heretofore  gone  in  causing 
or  suggesting  remittiturs;  and  the  usual 
practice  in  damage  suits  for  personal  inju- 
ries, when  there  is  a  gross  verdict  or  judg- 
ment to  cover  all  damages,  has  been,  in  case 
the  verdict  is  so  excessive  as  to  evince  pas- 
sion, prejudice,  or  caprice  on  the  part  of 
the  jury,  to  set  aside  the  judgment  and 
verdict  and  award  a  new  trial.  The  conse- 
quence has  been  to  prolong  litigation,  to 
swell  bills  of  cost,  to  delay  final  adjudica- 
tion, and,  in  a  large  number  of  instances, 
to  have  such  excessive  judgments  repeated 
over  and  over,  upon  the  new  trial.  It  is  be- 
lieved that  this  is  a  result  which  may  be 
remedied  by  adopting  the  practice  herein 
suggested,  and  which  already  prevails  in 
the  majority  of  the  states  of  the  Union. 
This  practice  will  conform  to  that  of  the 
court  below,  and  we  can  see  no  good  reason 
why  it  should  not  prevail. 

The  rule  in  the  lower  court  is  that  the 
trial  judge  may  suggest  a  remittitur  to  the 
plaintiff,  and,  if  he  assents  thereto,  he  may 
avoid  a  setting  aside  of  the  verdict  and  a 
new  trial.  Branch  v.  Bass,  5  Sneed,  366. 
But  such  remittitur  cannot  be  entered  over 
the  protest  of  the  successful  plaintiff,  and 
if  he  do  not  assent  thereto  the  circuit  judge 
must  set  aside  the  judgment  and  grant  a 
new  trial.  Massadillo  v.  Nashville  d  K,  R. 
Co.  89  Tenn.  661,  15  S.  W.  445. 

The  general  rule  is  stated  as  follows :  The 
trial  judge  may,  as  the  condition  of  denying 
the  motion  for  a  new  trial,  made  by  the  de- 
fendant in  an  action  of  debt,  require  a 
remittitur  of  part  of  the  verdict  which  he 
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deems  excessive,  but  it  is  optional  with  the 
plaintiff  to  comply  with  such  condition  or 
suffer  a  new  trial.  Young  v.  Oowden,  98  Tenn. 
588,  590,  40  S.  W.  1088,  Citing  Branch 
V.  Bass,  5  Sneed,  366;  Nashville  d  D.  R.  Co. 
V.  Jones,  9  Heidc.  27;  Massadillo  v.  Nash- 
ville d  K,  R,  Co,  89  Tenn.  661,  15  S.  W. 
445;  Louisville  d  N.  R.  Co.  v.  Wallace,  91 
Tenn.  36,  14  L.  R.  A.  548,  17  S.  W.  882; 
Louisville  d  N,  R.  Co.  v.  Garrett,  8  Lea, 
4P0,  41  Am.  Rep.  640;  Nashville,  C.  d  8t.  L. 
R.  Co.  V.  Foster,  10  Lea,  366,  Approved  in 
Western  U.  Teleg.  Co.  v.  Frith,  105  Tenn. 
174,  68  8.  W.  118. 

In  Louisville  d  N.  R.  Co.  v.  Garrett,  8 
Lea,  438,  41  Am.  Rep.  640,  it  was  held  to  be 
an  error,  but  not  reversible  under  the  facts 
of  that  case,  to  require  a  remittitur  if  the 
defendant  would  abide  by  the  judgment  and 
not  appeal,  and  when  the  defendant  would 
not  agree  the  judgment  was  allowed  to 
stand. 

The  defendant  in  case  of  remittitur  can- 
not be  required  to  abandon  or  waive  his 
right  of  appeal  as  a  condition  to  acceptance 
by  plaintiff.  Nashville,  C.  d  8t.  L.  R.  Co.  v. 
Foster,  10  Lea,  357;  Tennessee  Coal  d  R. 
Co.  V.  Roddy,  85  Tenn.  400,  5  S.  W.  286. 

These  cases  show  the  extent  to  which  this 
court  has  gone  in  suggesting  remittiturs  in 
this  court  and  approving  remittiturs  in  the 
court  below.  As  before  stated,  the  practice 
in  this  court  has  heretofore  been,  in  caaj3s 
of  excessive  judgments  for  damages  for  per- 
sonal injuries,  to  set  them  aside  and  re- 
mand for  a  new  trial,  if  the  verdict  is  so  ex- 
cessive as  to  evince  passion,  prejudice,  or 
caprice.  When  the  excess  does  not  go  to  this 
extent,  the  verdict  of  the  jury  and  judgment 
of  the  court  below  is  not  disturbed  by  this 
court.  Te:  lessee  Coal  d  R.  Co.  v.  Roddy, 
85  Tenn.  400,  6  S.  W.  286. 

The  rule  prevailing  in  a  large  number  of 
states  of  the  Union  is  that  a  remittitur  may 
be  required  as  well  in  this  court  as  in  the 
trial  court.  18  Enc.  PI.  &  Pr.  p.  137,  and 
authorities  there  quoted. 

It  is  also  laid  down  in  18  Enc.  PI.  &  Pr. 
p.  125,  that  the  great  weight  of  authority 
is  that  a  court  may  permit  or  require  the 
entry  of  a  remittitur  in  actions  for  un- 
liquidated damages  for  torts.  See  cases 
cited.  Again  it  is  said:  "It  is  also  a  very 
common  practice  for  an  appellate  court, 
when  it  deems  the  damages  recovered  to  be 
excessive,  and  this  is  the  only  error,  to  re- 
quire a  remittitur  of  the  amount  considered 
excessive  as  a  condition  to  the  affirmance  of 
the  judgment." 

In   support  of   this,   a   large   number   of 

cases  are  cited  from  the  following  states: 

Arkansas,  California,  Connecticut,  Florida, 

Georgia,    Illinois,    Indiana,    Iowa,    Kansas, 
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Maine,  Minnesota,  Mississippi,  Missouri, 
Montana,  Nebraska,  Nevada,  New  Hamp- 
shire, New  York,  Ohio,  Oregon,  Texas, 
Washington,  Wisconsin,  and  cases  from  the 
Federal  and  United  States  Supreme  Court. 
In  many  of  these  states  the  rule  has  been 
adopted  in  later  cases  over  a  contrary  hold- 
ing in  earlier  cases.  Notably  is  this  the 
case  in  Missouri,  as  is  shown  by  the  case  of 
Burdict  v.  Missouri  P.  R.  Co.  123  Mo.  221, 
26  L.  R.  A.  384,  45  Am.  St.  Rep.  528,  27 
S.  W.  453. 

This  is  a  well-considered  case  and  ex- 
tensively annotated,  and  the  different  hold- 
ings in  the  several  courts  are  distinguished 
and  illustrated.  In  some  states,  as  in  Louisi- 
ana, it  is  held  that  the  court  has  power  to 
cut  the  verdict  without  the  assent  of  the 
parties;  but  the  great  weight  of  authority 
is  that  it  cannot  be  done  over  the  protest 
of  the  successful  plaintiff.  See  our  own 
cases  heretofore  cited,  especially  Massadillo 
V.  jS^askville  d  K,  R.  Co.  89  Tenn.  661,  15 
S.  W.  445. 

The  doctrine  of  remittitur  applies  to  dam- 
ages in  torts  as  well  as  to  damages  for 
breach  of  contract.  The  Judge  may  set  aside 
the  verdict  in  such  cases  in  toto.  It  follows 
that  he  may  determine  what  would  be  a  rea- 
sonable amount.  Such  is  not  a  usurpation 
by  the  court  of  the  province  of  the  jury, 
llie  facts-  have  been  passed  on  by  a  jury, 
and  the  right  to  recover  has  been  deter- 
mined by  the  jury,  and  not  by  the  court. 
The  judge  expresses  his  opinion  as  te  the 
reasonableness  of  the  amount,  the  plaintiff 
accedes  to  the  justice  of  the  judge's  es- 
timate, and  agrees  to  accept  it;  and,  while 
the  judgment  is  for  an  amount  smaller  than 
that  found  by  the  jury,  it  is  a  judgment 
based  upon  facte  which  the  jury  have  found 
fixes  liability,  and  not  upon  facts  found  by 
the  court.  Branch  v.  Ba«s,  5  Sneed,  369; 
Young  v.  Cowden,  98  Tenn.  589,  40  S.  W. 
1088;  Arkansas  Valley  Land  d  Cattle  Co. 
v.  Mann,  130  U.  S.  69,  32  L.  ed.  854,  9  Sup. 
Gt.  Rep.  458;  18  Enc.  PI.  &  Pr.  p.  127;  Bur- 
dict v.  Missouri  P.  R.  Co.  123  Mo.  221,  26  L. 
R.  A.  384,  45  Am.  St.  Rep.  528.  27  S.  W. 
453. 

It  may  be  said  that  this  practice  of  re- 
quiring a  remittitur  is  the  exercise  of  origi- 
nal jurisdiction  by  this  court;  and,  in  the 
same  connection,  it  may  be  said  that,  if  this 
court  has  the  right  to  reduce  the  judgment 
of  the  court  below,  it  has  the  right  to  in- 
crease it.  Neither  of  these  objections  is 
well  grounded.  ITiis  court  cannot,  and  does 
not,  render  any  judgment  as  an  exercise  of 
original  jurisdiction  when  it  reduces  the 
verdict  and  judgment  of  the  court  below. 
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It  merely  reviews  and  correcte  the  judg- 
ment rendered  to  the  extent  of  the  excess; 
and,  as  to  this  excess,  it  may  very  well  be 
said  there  is  no  evidence  to  sustain  it.  But 
it  cannot  give  judgment  for  an  amount  ia 
excess  of  what  the  jury  has  found,  which 
the  jury  has  not  found,  for  that  would  be 
the  exercise  of  original  jurisdiction. 

In  the  cases  of  Hutchins  v.  8t.  Paul,  M. 
d  M.  R.  Co.  44  Minn.  5,  46  N.  W.  79,  it  i» 
said,  in  substance,  that,  while  no  court  has 
any  right  to  substitute  its  own  estimate  of 
the  damages  for  that  of  a  jury,  yet  it  has 
the  right  to  determine  the  amount  beyond 
which  there  is  no  evidence,  upon  any  rea- 
sonable view  of  the  case,  to  support  the  ver- 
dict. 

In  a  number  of  cases  it  has  been  held  that 
when  the  damages  are  so  excessive  as  to 
evince  passion,  prejudice,  or  caprice,  the  er- 
ror cannot  be  corrected  by  remittitur,  be- 
cause such  passion,  prejudice,  and  caprice 
will  be  presumed  to  have  permeated  the  en- 
tire verdict,  and  to  have  influenced  or  caused 
the  finding  of  the  question  of  any  liability 
on  the  facte.  See  cases  cited  in  18  Enc.  PK 
&  Pr.  p.  144. 

We  cannot  admit  the  soundness  of  the 
view  of  these  cases  under  our  practice.  If  a 
jury,  through  passion,  prejudice,  and  caprice 
has  given  a  judgment,  whether  excessive  or 
not,  when  the  facts  do  not  warrant  any 
judgment,  it  is  the  practice  of  this  court  to 
set  aside  the  verdict  because  there  is  no  evi- 
dence to  support  it.  But  when  the  court  can 
see  that  there  is  liability,  and  especially 
when  that  liability  is  conceded  for  some 
amount,  as  in  the  present  case,  and  the  only 
error  is  the  amount  of  damages  awarded, 
certeinly  there  is  no  good  reason  to  set  aside 
the  verdict  in  toto  if  justice  and  right  can 
be  reached  by  reducing  the  damages.  There 
may  be  cases  where  a  verdict  for  any 
amount  whatever  would  evince  passion,  pre- 
judice, or  caprice,  and  these  cases  can  read- 
ily be  reached  under  the  rule  of  this  court 
to  reverse  when  there  is  no  evidence  to  sup- 
port the  verdict.  The  oourte  are  not  uniform 
in  the  mode  of  submitting  or  requiring  re- 
mittiturs, and  the  practice  in  each  state  is 
modified  by  other  rules  touching  the  same 
errors. 

We  are  of  the  opinion,  therefore,  that  it 
is  good  law,  sound  policy,  and  no  invasion 
of  the  righte  of  parties  or  the  province  of 
the  jury,  and  no  exercise  of  original  juris- 
diction, to  adopt  the  practice  of  requiring 
remittiturs  in  this  court  at  the  option  of 
the  appellee,  to  the  end  that  justice  may  be 
reached  and  an  end  put  to  litigation. 
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V, 

STATE  of  Texas. 

( Tex.  Orlm.  App ) 

1*  Defendant  In  a  criminal  case  may 
be  required  to  testify  that  he  had  mar- 
ried the  state's  main  witness  Just  prior  to  the 
trial,  even  though  he  married  her  for  the 
purpose  of  suppressing  her  testimony. 

2.  The  state  cannot  place  on  the  stand 
the  nvlfe  of  one  on  trial  for  a  crime, 

and  ask  her  questions  as  to  the  commission 
of  the  crime,  for  the  purpose  of  forcing  de- 
fendant to  object  to  her  testimony  against 
him  In  order  to  prejudice  his  case,  by  sup- 
porting a  theory  that  he  married  her  to  sup- 
prras  her  testimony  under  a  statute  malting 
her  incompetent  to  testify  against  him. 

(Henderson,  J.j  dissents. ) 

(June  23,  1903.) 


APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Hill  County 
convicting  him  of  murder.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr,  C.  M.  Smltl&doal  for  appellant. 
Messrs.  B.  Y.  CnmiiilnsB,  C.  F.  Green- 
woody  and  Howard  Martin  for  the  State. 

Davidson,  P.  J.,  delivered  the  opinion  of 
the  court: 

This  is  the  second  appeal  from  a  convic- 
tion of  murder.  Moore  v.  State,  44  Tex. 
Crim.  Rep.  526,  72  S.  W.  595.  While  testi- 
fying in  his  own  behalf,  appellant  was  per- 
mitted, over  objections,  to  testify  that  he 
had  married,  on  the  day  before  his  trial  be- 
gan, the  state's  witness  Susie  Jones.  The 
bill  is  explained  by  the  court  as  follows: 
'*The  court  was  then  and  is  now  of  the  opin- 
ion that  the  question  and  answer  were 
proper,  as  the  state  had  a  right  to  show  why 


Note. — Effect  of  marrying  a  witness  in  order 
to  prevent  her  from  testifying. 

I.  Competency  at  common  laic,  400. 
II.  Competency     under     statutory     provisions, 
501. 

I.  Competency  at  common  laic. 

At  common  law  a  husband  or  wife  was  held 
incompetent  to  testify  for  or  against  each  other. 
Several  reasons  have  been  given  for  this  rule, 
as,  that  the  testimony  of  such  witnesses  for 
each  other  would  contradict  the  maxim,  2femo 
in  propria  causa  testis  esse  debet,  and,  if  they 
testified  against  each  other,  It  would  be  con- 
trary to  another  maxim,  Nemo  tenetur  seipsum 
accusare.  Another  reason  given  for  the  enforce- 
ment of  the  rule  was  that  it  would  be  a  cause 
of  discord  and  dissention  and  the  means  of 
great  inconvenience.  An  exception  was  early 
grafted  upon  this  rule  In  prosecutions  against 
the  husband  for  unlawfully  taking  away  and 
marrying  an  heiress,  under  3  Hen.  VII.,  chap.  2, 
making  such  offense  a  felony,  and  the  weight  of 
authority  is  that  the  woman  was  a  competent 
witness  in  such  a  case,  though  some  doubt  has 
been  expressed  as  to  whether  she  would  be  com- 
petent if  the  cohabitation  had  been  mutual  and 
with  her  voluntary  consent.  The  reasons  for 
the  adoption  of  this  exception  are  various.  It 
was  early  held  to  be  an  exception  to  the  general 
rule  that  the  wife  could  testify  against  the 
husband  in  matters  of  personal  violence,  be- 
ginning with  Lord  Audley's  Trial,  3  How.  St. 
Tr.  414,  although  some  doubt  has  been  thrown 
upon  this  case  in  T.  Raym.  1,  and  1  Vent.  244 ; 
and  it  was  claimed  that  the  abduction  of  an 
heiress  was  an  act  of  violence  continuing  up  to 
the  time  of  the  marriage.  It  was  also  asserted 
as  a  rule  for  allowing  this  exception  that  she, 
In  realit}',  was  not  his  wife,  because  consent 
was  lacking;  and  it  has  been  contended  by  some 
of  the  writers  that  this  evidence  was  admissible 
under  the  maxim  that  no  man  can  take  advan- 
tage of  his  own  wrong.  Another  ground  for 
making  this  an  exception  to  the  general  rule 
is  laid  down  in  1  Hale's  P.  C.  301,  that,  if  she 
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was  not  competent,  the  statute  would  be  vain 
and  useless. 

In  1  Bl.  Com.  443,  it  was  said :  *'But  in  trials 
of  any  sort  they  are  not  allowed  to  be  evidence 
for  or  against  each  other :  .  .  .  But,  where 
the  offense  is  directly  against  the  person  of 
the  wife,  this  rule  has  been  usually  dispensed 
with ;  and,  therefore,  by  statute  3  Hen.  VII., 
chap.  2,  in  case  a  woman  be  forcibly  taken 
away  and  married,  she  may  be  a  witness  against 
such  her  husband,  in  order  to  convict  him  of 
felony.  For  in  this  case  she  can  with  no  pro- 
priety be  reckoned  his  wife;  because  a  main 
ingredient,  her  consent,  was  wanting  to  the 
contract ;  and  also  there  Is  another  maxim  of 
law,  that  no  man  shall  take  advantage  of  his 
own  wrong,  which  the  ravisher  here  would  do 
If,  by  forcibly  marrying  a  woman,  he  could 
prevent  her  from  being  a  witness,  who  is  per- 
haps the  only  witness  to  that  very  fact.^' 

The  author  was  evidently  mistaken  in  using 
the  word  "by  statute  3  Hen.  VII.,"  or  else  he 
used  the  word  "by"  as  synonomous  with  the 
word  "under,"  as  she  was  competent  in  prose- 
cutions under  the  statute,  but  was  not  made 
competent  by  the  statute. 

In  Wakefield's  Case,  2  Lewin,  C.  C.  1,  270, 
which  was  a  prosecution  for  conspiring  to  take 
away  an  heiress  against  her  will  and  to  cause 
her  to  marry  one  of  the  defendants,  the  wife, 
who  had  been  decoyed  Into  the  marriage,  was 
offered  as  a  witness.  It  was  objected  that  the 
validity  of  the  marriage  could  be  established  by 
other  evidence  than  that  of  voir  dire,  and  the 
defendant  sought  to  prove  the  validity  of  the 
marriage  so  as  to  exclude  his  wife.  But  it 
was  held  that  she  was  a  competent  witness 
upon  the  voir  dire,  and  was  required  to  testi- 
fy to  the  facts  on  the  ground  that  the  wife  was 
competent  to  testify  against  her  husband  in  all 
cases  affecting  her  liberty  and  person.  The 
court  said:  "It  would  be  unreasonable  to  ex 
elude  the  only  person  capable  of  giving  evi- 
dence in  certain  cases  of  injury.  Our  law  rec- 
ognizes witnesses  ex  necessitate;  and  it  would 
be  strange,  indeed,  that  the  husband  should  be 
allowed  to  exercise  every  atrocity  against  the 
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Susie  Jones,  the  only  immediate  eyewitness 
to  the  homicide,  was  not  put  on  the  stand; 
and  tliis  tended  to  show  that  fact."  That 
appellant  had  married  the  main  state's  wit- 
ness on  the  day  before  his  trial  began  is  a 
legitimate  subject  of  inquiry,  and  it  was 
not  error  to  require  defendant  to  state 
that  fact  while  testifying  in  his  own  behalf, 
even  though  he  married  her,  as  insisted  by 
the  court,  for  the  purpose  of  suppressing 
her  testimony. 

The  state 'also  placed  Sheriff  Satterfield 
upon  the  stand,  and  asked  him  if  Susie 
Jones  was  then  in  attendance  upon  the 
court.  He  stated  he  did  not  know  whether 
she  was  present  or  not,  whereupon  the 
county  attorney  required  the  witness  to  go 
out  and  ascertain  whether  she  was  present 


wife,  and  her  evidence  not  be  admitted.  .  .  . 
I  am  not  convinced,  by  what  Mr.  M'Niel  has 
said,  that  this  marriage  Is  valid  in  Scotland. 
If  it  is  not,  the  witness,  Miss  Turner,  is  ad- 
missible, of  course.  If  not,  I  still  think  her  so, 
for  the  reasons  I  have  stated." 

In  Queen  v.  Yore,  1  Jebb.  &  S.  563,  on  an  In- 
dictment for  fraudulently  alluring  and  carry- 
ing away,  against  the  will  of  the  mother,  an 
heiress,  and  marrying  her,  it  was  objected  that 
the  wife  was  not  a  competent  witness  against 
the  accused  l>ecauBe  she  was  his  wife;  and  on 
the  further  ground  that  she  had  an  interest  in 
convicting  him,  under  10  Geo.  IV.,  chap.  34,  | 
23,  providing  that  her  property,  upon  convic- 
tion, should  be  vested  in  trustees  for  her  sole 
use.  It  was  held  that  the  wife  was  a  com- 
petent witness.  The  court  did  not  discuss  the 
competency  at  length,  but  followed  Wakefield's 
Case,  2  Lewin,  C.  C.  1,  279.  The  prosecution 
contended  that,  on  general  principle,  a  wife 
could  not  give  evidence  against  her  husband 
on  the  ground  that  it  would  give  rise  to  domes- 
tic disturbances,  but  claimed  that  the  rule  did 
not  extend  to  the  case  of  a  wife  de  facto,  and 
that  such  evidence  in  this  case  was  admissible 
from  necessity,  and  that  the  traverser  had  no 
right  by  his  own  criminal  act  to  exclude  her 
testimony. 

In  Brown's  Case,  1  Vent.  243,  the  wife,  of 
the  age  of  fourteen  years,  was  held  to  be  a 
competent  witness  on  an  indictment  for  forcibly 
taking  her  away  and  marrying  her,  she  being 
an  heiress.  The  court  said :  "First,  for  that 
there  was  one  continuing  force  upon  her,  from 
the  beginning  till  the  marriage,  wherefore,  what- 
soever was  done  while  she  was  under  that  vio- 
lence was  not  to  be  respected.  Secondly,  As 
such  cases  are  generally  contrived,  so  heinous 
a  crime  would  go  unpunished,  unless  the  testi- 
mony of  the  woman  should  be  received." 

And  in  Fulwood's  Case,  Cro.  Car.  482,  484, 
488,  493,  the  defendants  were  indicted  for  vio- 
lently and  with  force  taking  and  carrying  away 
an  heiress,  a  ward  of  chancery,  and  marrying 
her  to  one  of  the  defendants.  The  wife  was  in- 
troduced as  a  witness,  and  objection  does  not 
seem  to  have  been  made  as  to  her  competency. 
In  this  case  it  was  pretended  that  she  married 
him  by  reason  of  his  threats,  and  when  she  was 
in  such  fear  that  she  did  not  know  what  she 
did. 

But  in  Bex  y.  Locker,  5  Esp.  107,  which  was 
an  indictment  against  defendants  for  conspir- 
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in  attendance  upon  the  trial.  After  going 
to  the  witness's  room,  he  returned  with 
Susie  Jones.  After  he  had  brought  her  in 
the  courtroom,  the  county  attorney  placed 
her  upon  the  witness  stand.  Objection  was 
urged  because  it  had  already  been  shown 
that  she  was  the  wife  of  appellant,  and  the 
state  had  no  right  to  call  her  to  the  witness 
stand;  that  it  was  done  for  no  legitimate 
purpose,  and  only  for  the  purpose  of  pre- 
judicing defendant  in  the  minds  of  the 
jury.  The  court  failed  to  rule  upon  these 
objections,  "and  the  county  attorney  pro- 
ceeded to  ask  said  Susie  Jones  certain  ques- 
tions with  reference  to  this  case;  and  the 
defendant  was  compelled  to  and  did  object 
to  said  Susie  Jones  testifying  on  the  ground 
that  she  was  his  wife,  and  therefore  not  a 


acy  in  procuring  a  young  lady,  a  ward  of  chan- 
cery, to  marry  one  Locker,  the  counsel  for  an- 
other defendant  proposed  to  call  Mrs.  Locker 
to  show  that  his  client  was  not  guilty ;  but  it 
was  held  that  she  was  not  admissible  on  the 
ground  that  the  wife  could  not  be  called  as  "an 
evidence  for  or  against  her  husband."  Lord 
Ellenborough  said :  He  was  clearly  of  opinion 
that  she  was  not  admissible.  A  Joint  crime  was 
imputed,  in  which  her  husband  was  implicated; 
and  who  would  be  benefited  by  it?  It  was  a 
clear  rule  of  the  laws  of  England  that  a  wife 
could  not  be  called  as  an  evidence  for  or  against 
her  husband,  except  in  the  excepted  case  of 
Lord  Audley ;  and,  whether  her  evidence  was 
mediately  or  immediately  to  affect  him,  the 
legal  objection  equally  applied. 

And  in  Rex  v.  Serjeant,  Ryan  ft  M.  352,  where 
it  was  held  that  a  husband  was  not  a  compe- 
tent witness  in  a  prosecution  of  the  wife  for 
conspiracy  in  procuring  the  husband  to  marry, 
it  was  said:  "There  is  no  doubt  but  the  wife 
was  a  competent  witness  in  the  cases  which 
have  been  cited  from  the  State  Trials;  and  in 
King  V.  Perry  (1796)  1  Hawk.  P.  C.  chap.  41, 
S  13,  a  case  of  abduction  tried  before  the  late 
Chief  Justice  Glbbs  when  recorder  of  Bristol, 
the  evidence  of  the  wife  was  received.  But 
these  cases  are  very  distinguishable  from  the 
present.  Rex  v.  Locker,  5  Esp.  107,  has  decided 
that,  in  an  indictment  for  a  conspiracy  in  pro- 
curing a  lady,  then  a  ward  of  chancery,  to 
marry,  the  wife  was  not  a  competent  witness 
for  one  of  the  codefendants,  if  her  evidence 
might  inure  to  the  acquittal  of  her  husband. 
I  think,  therefore,  upon  the  whole,  it  is  the 
safest  course  in  the  present  case  not  to  re* 
ceive  the  evidence  of  the  husband.  In  the  case 
tried  before  Lord  Chief  Justice  Qibbs,  to  which 
I  have  alluded,  the  wife  was  called  as  a  witness 
for  her  husband,  and  that  learned  Judge  stated 
thnt  he  could  see  no  distincti<m  between  admit- 
ting a  wife  for  or  against  her  husband,  that  the 
principle  was  exactly  the  same ;  and  I  entirely 
concur  in  his  opinion.  King  y.  Perry  was  much 
talked  about  at  the  time,  and  Chief  Justice 
Glbbs  expressed  his  surprise  that  any  doubt 
should  have  been  entertained  that  a  wife  was  in 
all  cases  a  competent  witness  for  her  husband 
when  admissible  against  him.*' 

In  4  Bl.  Com.  208,  it  was  said :  **It  is  held 
that  a  woman  thus  taken  away  and  married 
may  be  sworn  and  give  evidence  against  the 
offender,   though   he  is  her  husband  de  facto. 
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competent  witness."  The  court  finally  sus- 
tained this  objection.  The  court  says  that 
the  reason  he  failed  to  rule  upon  the  first 
objection  was  that  there  was  nothing  upon 
which  to  rule,  '*and  the  court  could  not 
know  what  state's  counsel  wanted  to  know, 
what  Susie  Jones  was  present  for,  and  did 
not  feel  authorized  and  required  to  prevent 
the  coimty  attorney  from  asking  the  sheriff, 
in  the  presence  of  the  jury,  whether  Susie 
Jones  was  present  and  in  attendance  upon 
the  court,  nor  from,  placing  her  on  the  wit- 
ness stand.  Defendajit,  while  on  the  stand, 
had  stated  that  he  had  married  Susie  the 
day  before,  but  this  was  by  no  means  con- 
clusive; and  when  Susie  was  placed  on  the 
stand,  and  objection  made  to  her  testifying 
on  the  ground  that  she  was  the  wife  of  de- 


fendant, the  court  then  asked  her  if  she  had 
been  married  to  defendant,  and  upon  her 
answering  that  she  had  been  and  was  his 
wife  the  court  sustained  the  objection.  The 
state  certainly  had  the  right  to  explain  why 
the  only  immediate  eyewitness  to  the  shoot- 
ing was  not  placed  upon  the  stand  by  the 
state.  Besides  this,  the  state  had  the  right 
to  show  by  her  that  she  was  not  the  wife  of 
defendant,  and  competent  to  testify;  and, 
if  she  had  answered  that  she  had  not  been 
married  to  defendant  and  not  his  wife,  she 
could  have  testified,  notwithstanding  de- 
fendant's statement,  the  question  being  one 
for  the  jury  in  case  of  an  issue  of  the  kind." 
The  witness  Satterfield  could  have  been  re- 
quired to  testify  that  Susie  Jones  was  in 
attendance  upon  the  trial  and  in  the  jury 


contrary  tu  the  general  rule  of  law,  because  he 
Is  no  husband  de  jure.  In  case  the  actual  mar- 
riage was  also  against  her  will.  In  cases,  in- 
deed, where  the  actual  marriage  Is  good,  by  the 
consent  of  the  inveigled  woman,  obtained  after 
her  forcible  abduction,  Sir  Matthew  Hale  seems 
to  question  how  far  her  evidence  should  be  al- 
lowed ;  but  other  authorities  seem  to  agree  that 
It  should  even  then  be  admitted,  esteeming  It 
absurd  that  the  offender  should  thus  take  ad- 
vantage of  his  own  wrong,  and  that  the  very 
act  of  marriage,  which  is  a  principal  ingredient 
of  his  crime,  should  (by  a  forced  construction 
of  law)  be  made  use  of  to  stop  the  mouth  of 
the  most  material  witness  against  him." 

In  1  Bast,  P.  C.  454,  it  was  said ;  "A  woman 
so  taken  away  and  married  may  without  doubt 
be  a  witness  against  the  offender,  If  the  force 
were  continuing  upon  her  till  the  marriage ;  be- 
cause then  he  Is  no  husband  de  jure;  and  she 
herself  may  prove  such  continuing  force ;  ac- 
cordingly. It  was  so  done  In  Ful wood's  Case  [M. 
13  Car.  I.l  Cro.  Car.  488,  in  Brown's  Case  [Tr. 
26  Car.  II.]  1  Vent.  243,  and  In  Haagen  8wend- 
sen*s  Case  [M.  1  Ann.]  5  St.  Tr.  456.  Upon 
the  second  of  these  Lord  Hale  observes  that 
there  were  other  witnesses  who  proved  the 
taking  by  force,  though  none  but  the  child  her- 
self proved  the  marriage  to  be  forcible.  And 
most,  he  adds,  were  of  opinion  that,  If  she  had 
lived  with  him  any  considerable  time,  and  as- 
sented to  the  marriage  by  any  free  cohabitation, 
she  could  not  have  been  admitted  as  a  witness. 
This  reasoning  seems  to  Imply  that,  if  the 
woman  after  her  forcible  abduction  give  her 
consent  to  the  marriage,  her  testimony  could 
not  be  received.  Yet  Mr.  Justice  Black- 
stone  [4  Bl.  Com.  209],  on  a  review  of 
the  several  authorities,  thinks  that  it  should 
even  be  allowed  where  the  marriage  is 
good  by  the  previous  consent  of  the  in- 
veigled woman  after  her  forcible  abduction ; 
adverting  to  the  absurdity  of  otherwise  permit- 
ting the  offender  thus  to  take  advantage  of  his 
ovni  wrong.  And  surely  there  can  be  no  doubt 
of  her  competency  where  the  marriage  was 
against  her  will  at  the  time,  notwithstanding 
her  subsequent  assent;  for,  if  she  were  a  com- 
petent witness  at  any  time  after  the  crime  com- 
mitted, I  know  not  by  what  rule  of  law  h^ 
subsequent  assent  to  the  crime  can  incapacitate 
her ;  much  less  how,  by  any  lapse  of  time,  she 
can  be  incapacitated.  However,  these  circum- 
stances may  and  ought  to  weigh  with  the  jury 
67  L.  R.  A. 


who  are  to  decide  upon  the  credit  of  her  testi- 
mony. But  further,  I  conceive  it  to  be  now 
settled  that  in  all  cases  of  personal  injuries  com- 
mitted by  the  husband  or  wife  against  each 
other  the  injured  party  Is  an  admissible  wit- 
ness against  the  other." 

In  Pedley  v.  Wellesley,  3  Car.  &  P.  558,  it  was 
held  that  the  wife  of  the  defendant,  who  was 
sued  in  assumpsit  for  work  and  labor,  was  in- 
competent to  testify  against  her  husband,  where 
he  had  married  her  after  the  act  had  been  com- 
mitted and  she  had  been  subpoenaed  as  a  wit- 
ness. Best,  Ch.  J.,  said:  "I  will  allow  the 
witness  to  be  examined  if  the  defendant  con- 
sents, but  not  without."  It  was  claimed  by 
the  plaintiff  in  this  case  that  a  party  to  a  suit 
could  not,  by  marrying  his  adversary's  witness, 
deprive  him  of  the  benefit  of  the  evidence  of 
such  witness. 

II.  Competency  under  statutory  provisions. 

In  this  country  the  statutes  generally  provide 
that  the  husband  or  wife  is  incompetent  to  tes- 
tify in  actions  against  the  other  party,  with 
an  exception  in  cases  of  personal  violence.  Con- 
struing these  provisions  of  the  statutes,  it  seems 
to  be  generally  held  that  the  wife  is  incompe- 
tent to  testify  against  her  husband  in  regard  to 
matters  occurring  prior  to  the  marriage.  Most 
of  the  cases  in  which  the  question  arose  were 
those  of  sexual  crimes  occurring  before  the 
marriage,  and  prosecutions  under  the  polygamy 
laws,  and  a  prosecution  for  murder.  Under 
the  polygamy  laws  it  was  held  that  the  wife  was 
incompetent  to  testify  as  to  her  husband's  for- 
mer marriage  to  another  party ;  but  under  a 
different  statute  it  was  held  that  the  wife  was 
in  contempt  where  she  refused  to  testify  in  re- 
gard to  this  before  the  grand  jury ;  and  it  was 
held  that  the  grand  jury  had  a  right  to  the  evi- 
dence In  order  that  they  might  determine  wheth- 
er or  not  the  witness  was  a  lawful  wife,  and 
so  determine  whether  she  was  competent. 

The  wife  was  held  incompetent  to  testify 
in  a  prosecution  against  her  husband  for  the 
commission  of  a  rape  on  her  prior  to  the  mar- 
riage, she  being  under  the  age  of  fourteen  years 
at  the  time  of  the  alleged  offense.  State  v. 
Evans,  188  Mo.  116,  60  Am.  St.  Rep.  549,  39 
S.  W.  462. 

This  was  under  Mo.  Rev.  Stat.  1889,  S  4218» 
authorizing  the  wife  to  testify  for  the  hus- 
band, at  his  option,  but  not  against  him.     It 
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room,  and  the  state  could  have  shown  by 
any  witness  other  than  appellant's  wife  the 
matters  about  which  the  inquiry  was  made. 
The  fact  that  appellant  had  married  Susie 
Jones  the  day  prior  to  his  trial  was  also 
the  subject  of  legitimate  inquiry  from 
proper  sources.  But  here  the  statute  ex- 
pressly prohibits  the  use  of  the  wife  as  a 
witness  against  her  husband;  and  this 
though  he  had  married  her  for  the  express 
purpose  of  suppressing  her  testimony 
against  him.  Miller  v.  State,  37  Tex.  Crim. 
Rep.  575,  40  S.  W.  313;  United  States  v. 
White,  4  Utah,  499,  11  Pac.  570.  It  makes 
no  difference  at  what  time  the  relation  of 
husband  and  wife  begins.  The  exclusion  of 
their  testimony  under  our  statute,  and  to 
its  fullest  extent,  operates  wherever  the  in- 
terests of  either  are  directly  concerned  (1 
Greenl.  £v.  S§  334,  336),  and  this  although 
he  married  the  witness 'after  she  was  placed 
under  process  {Pedley  v.  Welleeley,  3  Car. 
&  P.  558;  State  v.  Armstrong,  4  Minn.  335, 
Gil.  251).  And  the  question  of  public  pol- 
icy is  not  an  argument  to  the  contrary. 
Public  policy  must  be  in  accord  with  our 


statutory  enactment.  When  the  marriage 
ceremony  is  performed,  no  matter  what  the 
motive  was  or  may  be,  the  \vitne8s  thence- 
forward becomes  the  lawful  wife  of  defend- 
ant, and  is  prohibited  under  our  statute 
from  testifying  against  her  husband,  except 
where  the  offense  is  by  the  husband  against 
her  person.  It  will  be  observed  in  this  case 
that  the  county  attorney  called  the  witness 
in  behalf  of  tlie  state,  and  asked  her  several 
questions  in  regard  to  the  case,  when,  upon 
objection  by  appellant  that  she  was  his  wife, 
the  court  then  asked  her  the  question  if  she 
was  his  wife,  and,  receiving  an  affirmative 
reply,  excused  her  from  the  witness  stand. 
This  whole  proceeding  seems  to  have  been  a 
spectacular  performance  to  force  defendant 
to  object  to  his  wife  testifying  against  him, 
in  order  to  get  the  benefit  of  her  testimony 
thus  far  in  aid  of  the  supposition  and  theory 
that  appellant  had  married  her  to  suppress 
her  testimony.  The  point  insisted  upon  by 
the  state  in  regard  to  this  whole  matter  of 
proving  the  recent  marriage  of  appellant  to 
Susie  Jones  was  to  convince  the  jury,  first, 
that  Susie  Jones  was  the  only  eyewitness  to 


was  contended  that  it  was  an  exception  to  the 
general  rule,  on  the  ground  that  It  was  a  crimi- 
nal Injury  to  the  wife.  The  court  said :  "Ex 
vi  termini  a  wife  is  only  admitted  to  testify 
concerning  criminal  injuries  to  herself  as  a 
wife,  not  to  a  woman  who  was  not  at  the  time 
of  the  Injury  the  wife  of  the  defendant.'* 

And  under  Cal.  Penal  Code,  {  1322,  provid- 
ing that,  except  with  the  consent  of  both,  or 
In  cases  of  criminal  violence  upon  one  by  th*" 
other,  neither  husband  nor  wife  is  a  competent 
witness  for  or  against  the  other  in  a  criminal 
action  or  proceeding  to  which  one  or  both  are 
parties.  It  was  held  that  the  wife  was  not  a 
competent  witness  against  her  husband  to  prove 
the  crime  of  rape  committed  by  him  prior  to 
the  marriage  in  having  sexual  intercourse  with 
her  while  under  the  age  of  sixteen  years.  Peo- 
ple V.  Curlale.  137  Cal.  534.  59  L.  R.  A.  588, 
70  Pac.  468.  In  this  case  she  bad  subsequently 
married  the  man  freely,  and  lived  with  him  as 
his  wife.  The  court  said :  "In  the  case  at  bar. 
If  the  girl  had  never  freely  consented  to  the 
marriage  and  cohabitation  with  defendant,  the 
question  would  be  different."  The  court  fur- 
ther said :  "The  statute  is  founded  upon  pub- 
lic policy.  It  prohibits.  In  general  terms,  the 
examination  of  one  spouse  against  the  other 
without  his  or  her  consent.  For  the  purpose  of 
protecting  one  against  the  criminal  violence  of 
the  other,  the  statute  provides  further  that  the 
prohibition  shall  not  apply  to  cases  of  crimi- 
nal violence  by  one  upon  the  other, — that  Is. 
by  one  spouse  upon  the  other  spouse.  The  ex- 
ception does  not  extend  to  acts  committed  be- 
fore the  marriage.  This  has  been  the  uniform 
interpretation  of  similar  statutes  in  other 
states,  so  far  as  we  are  advised." 

And  under  Minn.  Gen.  Stat.  1894.  |  5662,  the 
wife  was  held  not  to  be  a  competent  witness  in 
a  prosecution  against  her  husband  for  carnally 
knowing  her.  a  female  child  under  the  age  of 
sixteen  years,  prior  to  the  marriage.  State  v. 
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Frey,  76  Minn.  526,  77  Am.  St.  Rep.  660.  79 
N.  W.  518. 

This  statute  provided  that  the  wife  cannot 
be  examined  for  or  against  her  husband,  with- 
out h'lS  consent,  but  this  exception  does  not 
apply  to  a  criminal  action  or  proceeding  for  a 
crime  committed  by  one  against  the  other.  The 
court  said :  "It  prohibits,  on  grounds  of  pub- 
lic policy,  in  general  terms,  the  examination  of 
one  spouse  as  a  witness  against  the  other  with- 
out his  or  her  consent ;  but,  for  the  protection 
of  the  one  against  the  criminal  acts  of  the 
other,  the  statute  further  provides  that  the  pro- 
hibition shall  not  apply  to  a  criminal  action  or 
proceeding  for  a  crime  committed  by  one  spouse 
agnluHt  the  other.  The  statute  deals  with  the 
parties  In  the  marriage  relation,  and  not  as  to 
acts  committed  before  the  marriage." 

So  it  was  held  that  the  wife  was  an  incom- 
petent witness  against  her  husband  upon  a 
prosecution  for  rape  occurring  before  their  mar- 
riage, when  she  was  under  sixteen  years  of  age. 
People  V.  Schoonmaker,  117  Mich.  190,  72  Am. 
St.   Rep.  560,   75  N.   W.   439. 

This  was  under  3  How.  Anno.  Stat.  (Mich.> 
$  7546,  providing  that  a  wife  is  Incompetent  to 
testify  against  her  husband,  except  where  the 
cause  of  action  arose  out  of  a  personal  wrong 
or  Injury  done  bv  one  to  the  other.  The  court, 
speaking  of  this  statute,  said :  "This  provision 
Is  declaratory  of  the  common  law,  and  has  its 
origin  In  the  recognized  necessity  of  protection 
to  the  injured  spouse. 

And  under  Tex.  Code  Crim.  Proc.  1895.  arts. 
774.  775,  providing  that  the  husband  and  wife 
may  in  all  criminal  actions  be  witnesses  for 
each  other,  but  they  shall  in  no  case  testify 
against  each  other,  except  In  a  criminal  prose- 
cution for  an  offense  committed  by  one  against 
the  other,  it  was  held  that  a  wife  was  incom- 
petent to  testify  against  her  husband  in  a 
prosecution  for  an  abortion  committed  by  the 
huRband  on  the  wife  before  marriage.  Miller 
v.    State.   37  Tex.   Crim.   Rep.   575,   40   8.    W. 
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the  homicide  for  which  appellant  was  being 
tried;  second,  that  he  had  married  her  for 
the  express  purpose  of  suppressing  her  tes- 
timony; and,  third,  her  evidence  was  of  a 
^damaging  character  to  him.  Any  fact  drawn 
from  the  wife  proving,  or  tending  to  prove, 
that  appellant  had  married  her  for  the  pur- 
pose of  suppressing  her  testimony  was  di- 
rectly against  him.  The  county  attorney 
had  no  right  to  call  her  as  a  witness  against 
him.  It  is  thoroughly  demonstrated  by  the 
facts  that  appellant  had  married  her;  and, 
if  the  court  and  the  county  attorney  were 
not  satisfied  with  the  statement  of  appel- 
lant that  he  )iad  married  the  witness,  it  was 
a  matter  easily  ascertained  without  calling 
the  wife,  and  the  good  or  bad  faith  of  appel- 
lant in  marrying  her,  and  whether  the  court 
believed  what  the  defendant  testified  in  re- 
gard to  it,  would  make  no  difference.  The 
fact  that  she  was  the  wife  of  defendant  put 
the  seal  upon  her  lips,  and  excluded  her  be- 
ing called  as  a  witness  against  him.  The 
iact  that  appellant  had  married  the  witness, 
tind  the  further  fact  that  it  was  done  for 
the  purpose  of  suppressing  her  testimony, 


were  so  intimately  blended  under  the  pecul- 
iar facts  that  they  could  not  be  separated; 
and  the  fact  that  he  had  married  her  was 
one  of  the  main  facts  relied  upon  by  the 
state  to  show  appellant's  act  in  what  the 
state  contended  was  suppressing  the  testi- 
mony of  the  wife.  It  is  well  settled  in  cases 
of  bigamy  that  the  lawful  wife  cannot  be 
called  to  prove  her  marriage  with  the  ac- 
cused, nor  for  the  purpose  of  identifying 
him.  Boyd  v.  State,  33  Tex.  Crim.  Rep.  470, 
26  S.  W.  1080,  and  authorities  cited;  Law 
of  Evidence,  by  Burr  W.  Jones,  vol.  3,  §  752, 
authorities  collated  in  note  1.  See  also 
§  753,  note  18.  There  is  no  question  of  the 
injurious  effect  of  this  action  of  the  county 
attorney  as  sustained  by  the  court,  because 
it  tended  to  uphold  with  fearful  effect  the 
contention  of  the  state  that  by  reason  of  his 
marriage  with  the  witness  the  day  before 
his  purpose  was  to  suppress  her  testimony, 
and  that  her  evidence  was  of  a  seriouslv 
damaging  effect  against  him.  It  was  ad- 
mitted upon  the  theory  that  it  was  a  sup- 
pression of  the  testimony,  and  the  wife  was 
the  most  important  witness  in  regard  to  the 


313.  The  court  said  that  "at  common  law  the 
principle  of  exclusion  applies  in  its  fullest  ex- 
tent, wherever  the  interest  of  either  of  the 
spouses  Is  directly  concerned.  Where  the  de- 
fendant married  one  of  the  plaintifTs  witnesses 
^ter  she  was  actually  summoned  to  testify 
in  the  suit,  she  was  held  incompetent  to  give 
■evidence."  The  court  further  said :  "If  it  be 
<M>nceded  that  the  acts  constituting  the  abor- 
tion stated  in  the  record  were  acts  of  personal 
violence,  they  were  not  at  the  time  directed 
:agalnst  his  wife." 

In  a  prosecution  for  polygamy  a  wife  was 
held  incompetent  to  testify  against  her  hus- 
band, under  Utah  Laws  1884,  §  1156,  p.  259, 
providing  that  the  wife  cannot  be  examined  for 
■or  against  her  husband  without  his  consent ; 
lyut  this  exception  does  not  apply  to  a  crimi- 
nal action  or  proceeding  for  a  crime  committed 
by  one  against  the  other.  United  States  v. 
White,  4  Utah,  499,  11  Pac.  570.  In  this  case 
the  accused  was  charged  with  the  crime  of  un- 
lawfully cohabiting  with  Diana  and  Jane  White. 
Diana  was  his  first  wife  and  died  in  1886,  and 
the  defendant,  who  had  been  cohabiting  with 
Jane  for  ten  years,  married  her  in  April,  1886. 
The  sole  object  in  having  the  marriage  cere- 
mony performed  was  to  close  the  mouth  of  the 
witness  and  to  prevent  the  government  from  ob- 
taining her  testimony,  and  it  was  argued  that 
it  was  contrary  to  public  policy  to  permit  par- 
ties to  defeat  the  ends  of  Justice  by  entering 
Into  the  marriage  relation  for  the  sole  purpose 
of  suppressing  testimony.  But  it  was  held  that, 
-no  matter  what  the  motive  was,  the  witness  was 
the  lawful  wife  of  the  defendant,  and  could  not 
testify  against  his  objection. 

The  second  wife  was  held  incompetent  as  a 
witness,  in  a  prosecution  of  her  husband  for 
polygamy,  to  prove  that  he  had  previously  mar- 
ried another  wife,  who  was  still  living.  Miles 
V.  United  States,  103. U.  S.  304,  26  L.  ed,  481.. 
The  court  said  :  "The  result  of  the  authori- 
ties is  that,  as  long  as  the  fact  of  the  first  mar- 
«7  L.  R.  A. 


riage  Is  contested,  the  second  wife  cannot  be  ad- 
mitted to  prove  it.  When  the  first  marriage  Is 
duly  established  by  other  evidence  to  the  sat- 
isfaction of  the  court  .  .  .  [the  second] 
may  be  admitted  to  prove  the  second  marriage, 
but  not  the  first ;  and  the  Jury  should  have  been 
BO  instructed.  In  this  case  the  injunction  of 
•  the  law  of  Utah  that  the  wife  should  not  be  a 
witness  for  or  against  her  husband  was  prac- 
tically ignored  by  the  court." 

In  Eae  parte  Hendrickson,  6  Utah,  3,  21  Pac. 
396,  under  a  prosecution  for  polygamy,  the  wife 
of  the  accused  refused  to  testify  before  the 
grand  Jury  as  to  whether  or  not  the  defendant 
was  married  to  another  woman  on  the  same  day 
that  he  was  married  \o  her.  It  was  held,  un- 
der the  Edmunds-Tucker  law  of  Congress  (24 
Stat,  at  L.  635,  chap.  397,  U.  S.  Comp.  Stat. 
1901,  p.  3635,  Comp.  Laws  of  Utah,  1888,  p. 
114),  providing  that  a  lawful  wife  could  not, 
In  a  case  against  her  husband,  be  compelled  to 
testify  against  his  consent,  that  she  could  not 
refuse  to  answer,  as  the  question  was  one  to 
establish  her  competency  or  incompetency,  and 
that  the  grand  Jury  had  a  right  to  be  satisfied 
that  this  witness  was  not  the  first  wife.  The 
court  said :  "If  she  had  answered  that  she 
knew  of  no  one  else  having  been  married  to  the 
accused  on  that  day  the  answer  could  have 
tended  to  confirm  her  claim  of  exemption,  but, 
had  she  made  answer  that  another  woman  was 
married  to  the  accused  on  that  day,  further  in- 
quiry may  have  disclosed  that  such  marriage 
was  prior  to  her  marriage.  She  would  then  not 
have  been  the  first  wife,  and  her  claim  to  being 
the  lawful  wife  would  have  been  invalid.  She 
had  been  Instructed,  as  had  the  grand  Jury, 
that  such  evidence  was  simply  to  ascertain  her 
competency,  and  could  not  be  used  by  the  grand 
jury  against  the  accused.  Her  claim  of  exemp- 
tion from  giving  testimony  could  not  be  set  up 
as  against  such  a  question.  It  was  not  a  ques- 
tion as  to  her  giving  evidence  against  the  ac- 
cused.    The  investigation  had  not  reached  the 
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killing;  and  it  would  seem  that  the  state 
placed  the  wife  on  the  stand  to  get  what- 
ever of  benefit  there  could  arise  from  the 
objection  urged  by  appellant  that  she  was 
his  wife  in  support  of  the  theory  of  sup- 
pression of  evidence.  This  is  made  patent 
by  the  reason  it  was  the  subject  of  a  con- 
siderable portion  of  the  argument  of  state's 
counsel  before  the  jury.  It  was  held  in 
Brock's  Case,  44  Tex.  Crim.  Rep.  335,  60 
L.  R.  A.  466,  100  Am.  St.  Rep.  859,  71  S.  W. 
21,  that  the  use  of  the  wife  against  accused 
was  reversible  error,  whether  exception  was 
reserved  or  not.  Certainly  it  could  not  be 
held  less  an  error  where  appellant  was  urg- 
ing his  objection  from  the  time  this  matter 
became  involved  in  the  case  until  its  final 
termination. 

Because  of  this  error  the  judgment  is  re- 
versed, and  the  cause  remanded. 

Hemderson,  J.,'  dissenting: 

I  do  not  agree  to  the  reversal  of  this  case, 
and  because  I  believe  the  question  is  an  im- 
portant one  I  will  express  ray  views. 

On  the  trial  the  state  was  permitted  to 
prove  by  appellant  on  cross-examination 
that  on  the  day  before  the  trial  he  had  mar- 
ried Susie  Jones.  The  state  was  also  per- 
mitted to  prove  by  Sheriff  Satterfield  that 
Susie  Jones  was  present  in  court.  The  state 
then  called  her  to  the  witness  stand,  and 
proved  by  her  that  on  the  day  preceding  she 


had  married  appellant,  and  then  proceeded 
to  ask  her  certain  questions  concerning  the 
case.  Appellant  objected  to  any  interroga- 
tion of  the  witness  by  the  state  because  she 
was  his  wife.  This  objection  was  sustained 
by  the  court,  all  of  the  other  objections  lead- 
ing up  to  this  having  been  overruled  by  the 
court.  Appellant  insists  that  when  it  was 
first  disclosed  that  Susie  Jones  was  the  wife 
of  appellant  the  conduct  of  the  state  in 
bringing  her  to  the  witness  stand,  and  again 
proving  by  her  that  she  was  appellant's 
wife,  and  then  proceeding  to  ask  her  ques- 
tions regarding  the  case,  and  compelling  ap- 
pellant to  object  to  her  testimony  on  the 
ground  that  she  was  his  wife,  was  not  in 
good  faith,  but  was  a  spectacular  perform- 
ance on  the  part  of  the  state,  calculated  to 
prejudice  appellant  before  the  jury,  and  was 
really  the  use  of  appellant's  wife  against 
him  as  a  witness.  I  believe  it  was  proper 
for  the  state  to  assure  itself  that  Susie 
Jones  was  really  the  wife  of  appellant,  and 
that  she  had  married  him  only  the  day  be- 
fore; and  it  was  not  only  competent  to 
elicit  this  fact  from  appellant  himself  in 
cross-examination,  but  the  state  was  au- 
thorized to  show  that  Susie  Jones  was  in 
attendance  on  the  court,  and  to  prove  by  her 
also  that  she  had  married  appellant.  And 
I  cannot  say  that  this  conduct  on  the  part 
of  counsel  for  the  state  was  not  done  in 
good  faith.  If  she  had  not  been  presented  to 


point  where  her  claim  of  exemption  could  be 
set  up." 

In  Ew  parte  Hendrickson,  6  Utah,  3,  21  Pac. 
396,  the  court  distinguished  the  case  of  Miles 
V.  United  States,  103  U.  S.  804,  26  L.  ed.  481, 
saying:  *'lt  Is  true  that  in  the  Miles  Case  the 
court  said  that  'the  testimony  of  the  second 
wife  to  prove  the  only  controverted  issue  in  the 
case,  namely,  the  first  marriage,  cannot  be 
given  to  the  Jury  on  the  pretext  that  its  pur- 
pose is  to  establish  her  competency/  That  rule 
was  laid  down  under  a  former  territorial  stat- 
ute, which  said  :  'A  husband  shall  not  be  a  wit- 
ness for  or  against  his  wife,  nor  a  wife  a  wit- 
ness for  or  against  her  husband.*  Utah  Comp. 
Laws  1876,  f  1604.  Under  that  statute  the 
court  In  the  Miles  Case  recognized  that  the 
wife  was  prima  facie  incompetent.  The  court 
said  in  that  case:  'Witnesses  who  are  prima 
facie  competent,  but  whose  competency  is  dis- 
puted, are  allowed  to  give  evidence  on  their  voir 
dire  to  the  court  upon  some  collateral  issue  on 
which  their  competency  depends;  but  the  tes- 
timony of  a  witness  who  Is  prima  facie  incom- 
petent cannot  be  given  to  the  Jury  upon  the  very 
issue  In  the  case,  in  order  to  establish  his  com- 
petency, and  at  the  same  time  prove  the  issue.* 
Our  local  statute  then  absolutely  disqualified  the 
wife,  and  the  accused  could  object  to  her  testi- 
fying. But  the  later  act  of  Congress — the  Ed- 
munds-Tucker act,  above  referred  to — has 
changed  this  completely.  The  accused  cannot 
raise  any  valid  objection,  but  as  to  him  she  Is 
a  competent  witness.  The  exemption  Is  wholly 
a  personal  privilege  of  the  witness.  The  Bd- 
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munds-Tucker  law  reads  as  follows :  'Section 
1.  That  in  any  proceeding  or  examination  be- 
fore a  grand  Jury,  a  Judge,  Justice,  or  a  United 
States  commissioner,  or  a  court,  In  any  prose^ 
cution  for  bigamy,  polygamy,  or  unlawful  co- 
habitation, under  any  statute  of  the  United 
States,  the  lawful  husband  or  wife  of  the  per- 
son accused  shall  be  a  competent  witness,  and 
may  be  called ;  but  he  or  she  shall  not  be  com- 
pelled to  testify  in  such  proceeding,  examina- 
tion, or  prosecution  without  the  consent  of  the 
husband  or  wife,  as  the  case  may  be,*  etc.  24 
Stat  at  L.  635,  chap.  397,  U.  S.  Comp.  Stat 
1901,  p.  3635.  1  Utah  Comp.  Laws,  {  1,  pp. 
114,  115.  Had  this  statute  been  In  existence 
when  the  Miles  Case  was  decided,  it  is  evident 
that  the  ruling  of  the  court  would  have  been 
different,  as  the  first  wife  is,  under  this  latter 
statute,  a  competent  witness." 

In  MooRB  V.  State  a  man  was  prosecuted  for 
murder,  and  had  married  the  prosecuting  wit- 
ness on  the  day  before  the  trial.  The  marriage 
was  proved  by  the  defendant.  It  was  held  er- 
ror for  the  prosecution,  during  the  trial,  to 
place  defendant's  wife  upon  the  stand,  requiring 
him  to  object  to  her  testimony,  as  this  would 
bias  the  jury  In  believing  that  he  had  married 
her  for  the  purpose  of  suppressing  her  evidence. 
Texas  Code  CrIm.  Proc.  S  776,  provides  that 
the  husband  and  wife  may  in  all  criminal  ac- 
tions be  witnesses  for  each  other,  but  they  shall 
in  no  case  testify  against  each  other  except  In 
a  criminal  prosecution  for  an  oflFense  commit- 
ted by  one  against  the  other.  I.  T. 
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the  jury,  they  would  not  have  been  apprised 
of  the  fact  that  she  was  then  present,  and 
in  a  situation  to  testify  for  appellant,  and 
her  absence  might  have  been  accounted  for 
on  various  pretexts.  If  any  fact  regarding 
the  homicide  had  been  elicited  from  her,  of 
course  a  different  question  would  be  pre- 
sented ;  but  here  we  have  in  evidence,  strong- 
ly, it  is  true,  the  fact  of  her  intermarriage 
with  appellant  on  the  day  before,  and  her 
presence  then  in  court.  This  was  not  using 
her  as  a  witness  against  appellant,  but  was 
affording  the  jury  an  insight  into  his  con- 
duct with  reference  to  her,  which  they  had 
a  right  to  know.  The  circumstances  here 
shown,  to  wit,  the  fact  of  appellant's  inter- 
marriage with  the  principal  state's  witness 
only  the  day  before,  would  tend  to  show — at 
least  it  would  bear  that  construction — ^that 
he  had  married  her  for  the  purpose  of  sup- 
pressing her  testimony.  I  understand  it  is 
a  rule  of  universal  application  that  it  can 
always  be  shown  that  a  defendant  has  fab- 
ricated or  suppressed  testimony. 

Appellant  further  maintains  that  the 
court  committed  an  error  in  allowing  state's 
counsel  to  animadvert  on  the  failure  of  ap- 
pellant to  use  his  wife  as  a  witness  on  his 
behalf,  and  in  this  connection  he  complains 
that  the  court  refused  to  give  certain  re- 
quested special  instructions  on  this  subject. 
It  has  long  been  the  doctrine  in  this  state, 
that  argument  could  be  made  on  the  failure 
of  a  defendant  to  use  his  wife  as  a  witness. 
Mercer  v.  8 fate,  17  Tex.  App.  452;  Arm- 
strong V.  State,  34  Tex.  Crim.  Rep.  260,  30 
S.  W.  235;  Smith  v.  State  (Tex.  Crim. 
App.)  66  S.  W.  186;  and  Locklin  v.  State 
(decided  at  present  term)  76  S.  W.  305; 
Boyd  V.  State,  33  Tex.  Crim.  Rep.  470,  26 
S.  W.  1080;  and  authorities  cited  in  that 
connection  in  the  majority  opinion,  are  not 
in  point,  because  the  question  there  was 
bigamy,  and  the  former  and  subsequent 
marriages  were  the  material  issues  in  the 
case,  and  of  course  the  first  wife  was  not  a 
competent  witness  against  the  husband  to 
prove  the  marriage.  Graves  v.  United 
States,  160  U.  S.  118,  37  L.  ed.  1021,  14 
Sup.  Ct.  Rep.  40,  also  cited  by  ap- 
pellant's coimsel,  is  not  in  point. 
There  it  was  held  by  a  majority  of 
the  court  that,  inasmuch  as  the  wife  could 
not  be  a  witness  for  appellant,  her  absence 
from  his  side  during  the  trial  could  not  be 
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argued  before  the  jury  to  his  prejudice. 
That  is  not  the  character  of  ease  here  pre- 
sented, for  our  statute  authorizes  the  wife 
to  be  a  witness  for  the  husband,  and  his 
failure  to  produce  her,  where  the  record 
shows  she  was  present  at  the  homicide,  is 
both  upon  principle  and  authority  a  legiti- 
mate subject  for  criticism  on  the  part  of  the 
state.  In  this  case  she  was  present  at  the 
homicide,  and  had  been  used  on  a  former 
trial  as  a  witness  on  behalf  of  the  state. 
Appellant  was  shown  to  have  married  her  on 
the  dav  before.  Under  the  circumstances 
the  state  could  not  use  her.  Miller  v.  State, 
37  Tex.  Crim.  Rep.  675,  40  S.  W.  313.  But 
it  was  entirely  proper  that  the  jury  should 
be  informed  of  the  reason  that  prevented  the 
state  from  placing  her  on  the  stand,  and 
this  although  it  might  suggest  very  strongly 
appellant  had  married  her  for  the  express 
purpose  of  suppressing  her  evidence.  Any 
other  view  .would  overrule  the  line  of  cases 
already  referred  to  in  which  it  has  been 
uniformly  held  by  this  court  that  it  was 
competent  for  counsel  in  argument  to  refer 
to  the  failure  of  appellant  to  use  his  wife  as 
a  witness,  where  the  facts  show  that  she 
was  present  at  the  time  of  the  alleged  of- 
fense, and  would  be  a  material  witness  for 
him  if  his  theory  is  true.  If  an  argument 
of  this  character  can  be  made  on  inferences 
merely,  it  would  certainly  indicate  that  so 
much  of  the  facts  can  be  proved  from  which 
the  inferences  or  deductions  can  b^  drawn. 
In  this  particular  case  no  fact  was  proved 
in  regard  to  the  case  by  appellant's  wife. 
The  facts  developed  by  other  witnesses 
showed  that  she  was  present  at  the  time  of 
the  homicide,  and  was  a  witness  for  the 
state  on  the  former  trial,  and  it  was  merely 
shown  by  her  that  she  had  married  defend- 
ant on  the  day.  previous  to  the  trial.  On  ob- 
jection being  made  to  her  testifying,  the 
court  declared  her  disqualified,  and  sus- 
tained the  objection.  I  cannot  regard  this 
as  using  the  wife  as  a  witness  against  her 
husband.  Only  the  disqualifying  fact  was 
shown  by  her,  and  no  more.  Therefore  I 
do  not  believe  the  court  is  correct  in  holding 
thid  case  should  be  reversed,  inasmuch  as 
the  wife  testified  to  no  fact  in  the  case  in 
regard  to  the  homicide,  and  consequently 
was  not  used  as  a  witness  against  him, 
which  is  the  language  of  the  statute. 


.506 


Utah  Supreme  Court. 


Mat, 


UTAH  SUPREME  COURT. 


August  JOHNSON,  Respt., 

V. 

UNION  PACIFIC  COAL  COMPANY,  Appt, 


( 


Utah 


) 


1.  To  Jasllfy  a  consideration  of  tbe 
manner  In  i^blcli  a  particular  class 
of  'vrork  Is  nsnally  performed  hy 
otlier  employers,  in  determining  whether 
a  particular  employer  was  negligent  In  its 
performance,  so  as  to  be  liable  for  injuries  to 
a  servant,  It  must  be  shown  that  the  condi- 
tions under  which  the  work  Is  performed  by 
the  respective  employers  are  similar. 

S.    Tlie  term  ''common  la^v  of  Bnsland," 

as  used  in  a  statute  adopting  such  law  as  a 
rule  of  decision  in  a  state,  does  not  include 
Judicial  decisions  of  English  courts  rendered 
subsequently  to  the  Independence  of  America. 
3.  Decisions  of  the  Bn^Ilsli  courts, 
rendered  since  the  Independence  fit  America, 
are  entitled  to  respect  upon  the  question  as  to 
what  the  common  law  is,  and  In  particular 
cases  may  properly  be  regarded  as  conclusive. 

•4.  The  common  la^r  of  Bnffland  at  the 
time    of    Its    adoption    by    l^yomlny 

had  no  relation  to  the  master's  liability  for 
injuries  to  his  servants  and  decisions  by  the 
English  courts  subsequently  rendered  are  not 
binding  in  determining  the  question  of  the 
liability  of  the  master  for  injuries  occurring 
within  that  state. 

■6.  If  rails,  loaded  nnder  the  snperTl- 
slon  of  a  foreman,  to  be  sent  doi^rn 
an  Incline  Into  a  mine,  are  negligently 
loaded  so  that  one  falls  from  the  car  and  in- 
jures an  employee,  the  negligence  Is  that  of 
the  foreman,  and  not  of  the  servant  working 
under  him,  and  the  master  will  be  liable  for 
the  resulting  injury. 

^.  Persons  eniraffed  In  the  service  of 
a  master,  w^ho  are  Intrusted  by  him  with 
the  management  or  direction  of  his  general 
work,  or  with  some  particular  part  thereof, 
are  not  fellow  servants  with  the  subordinate 
employees,  but  are  vice  principals,  for  whose 
negligence,  resulting  in  the  Injury  of  em- 
ployees, the  master  is  liable. 

T.  l^hen  the  evidence,  as  to  ivhether  or 
not  a  master  has  promulgated  salt- 
able  rnles  for  the  government  of  his  em- 
ployees, is  such  that  reasonable  men  might 
differ  as  to  whether  or  not  the  duty  has  been 
performed,  the  question  must  be  determined 
by  the  jury. 

S.  Under  an  alleffatlon  that,  by  reason 
of  the  character  of  the  work  and  the 
conditions  under  which  It  is  done,  the  letting 
down  into  a  mine  of  cars  loaded  with  rails 


Note. — For  vice  principalshlp  considered  with 
reference  to  the  superior  rank  of  a  negligent 
servant,  see  also  Stevens  v.  Chamberlln,  51  L. 
R.  A.  513,  and  note,  and  the  later  cases  In  this 
series  of  Norton  Bros.  v.  Nadebok,  54  L.  R.  A. 
S42 ;  Southern  P.  Co.  v.  Schoer,  57  L.  R.  A. 
707;  Canney  v.  Walkelne,  58  L.  R.  A.  33;  and 
Illinois  Southern  R.  To.  v.  Marshall,  66  L.  R. 
A.  297. 
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was  dangerouv  to  employees,  and  resulted  In 
an  Injury  for  which  the  action  is  brought, 
evidence  Is  admissible  to  show  the  manner  of 
doing  the  work,  although  It  Is  not  limited  to 
the  trip  on  which  the  accident  occurred. 

9.  A  question  calling  for  the  opinion 
of  an  expert  i^ltness  upon  a  matter  not 
in  issue  before  a  court  is  properly  excluded. 

(May  28,  1904.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Summit  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Le  Grand  Toons  and  IV.  H. 
Hatteroth,  for  appellant: 

To  entitle  plaintiff  to  recover,  the  de- 
fendant must  have  been  guilty  of  negli- 
gence which  was  the  proximate  cause  of  his 
injury,  and  to  constitute  proximate  cause  it 
must  be  "a  cause  from  which  a  person  of 
ordinary  intelligence  would  anticipate  some 
accident." 

Wither  v.  Follanshcc,  97  Wis.  577,  72  N. 
W.  741,  73  N.  W.  559;  Dougan  v.  Cham- 
plain  Trunsp.  Co,  56  N.  Y.  1;  Cleveland  v. 
A'CM?  Jersey  8.  B.  Co,  68  N.  Y.  307 ;  Darw 
V.  Chicago,  M.  d  8t.  P,  R.  Co.  93  Wis.  470, 
33  L.  R.  A.  654,  57  Am.  St.  Rep.  935,  67 
N.  W.  16,  1132;  Block  v.  Milwaukee  Street 
R.  Co.  89  Wis.  378,  27  L.  R.  A.  365,  46  Am. 
St.  Rep.  849,  61  N.  W.  1101. 

The  defendant  could  not  have  anticipated 
any  danger  from  this  method  of  lowering 
rails,  as  it  was  not  shown  that  any  such 
accident  prior  to  this  one  had  ever  happened 
in  that  wav,  or  from  this  cause.  The  man- 
ner  in  which  the  rails  were  loaded  was  the 
usual  and  ordinary  way,  and  surely  there 
was  no  negligence  in  doing  this  in  such  way. 

Delaware  River  Iron-Ship  Bldg.  d  Engine 
Work^  V.  yuttall,  119  Pa.  149,  13  Atl.  65: 
Lehigh  d  W.  B.  Coal  Co.  v.  Hayes,  128  Pa. 
294,  5  L.  R.  A.  441,  15  Am.  St.  Rep.  680, 
18  Atl.  387;  Burke  v.  Witherhee,  98  N.  Y. 
562;  Stringham  v.  Hilton  {Stringham  v. 
Stetvart)  111  N.  Y.  188,  1  L.  R.  A.  483,  18 
N.  E.  870;  Sutton  v.  New  York  C.  d  H.  R. 
R.  Co.  66  N.  Y.  249 ;  Fritz  v.  Salt  Lake  d 
0.  Gas  d  E.  L.  Co.  18  Utah,  493,  56  Pac. 
90 ;  Boyle  v.  Union  P.  R.  Co.  26  Utah,  420, 
71  Pac^  991. 

The  manner  of  lowering  rails  into  the 
mine  not  having  been  shown  to  have  been 
negligent,  no  rules  requiring  them  to  be 
tied  or  fastened  on  wore  necessary. 

Morgan  v.  Hudson  River  Ore  d  Iron  Co, 
133  n!  Y.  066,  31  X.  K.  234:  Kudik  v.  Le- 
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Jiigh  Valley  R.  Co.  78  Hun,  492,  29  N.  Y. 
Supp.  533;  Larow  v.  "New  York,  L.  E.  d  W. 
jB.  Co.  61  Hun,  11,  15  N.  Y.  Supp.  384; 
Berrigan  v.  'New  York,  L.  E.  d  W.  R.  Co. 
131  N.  Y.  583,  30  N.  E.  57. 

What  is  a  reasonably  safe  way  to  do  a 
thing  or  perform  an  act  is  the  way  and  man- 
ner that  people  engaged  in  the  same  busi- 
ness have  adopted  for  doing  like  work. 

Fritz  V.  Salt  Jjake  d  O.  Oaa  d  E.  L.  Co. 
18  Utah,  493,  56  Pac.  90;  Boyle  v.  Union 
P.  R.  Co.  25  Utah,  420,  71  Pac.  991 ;  Lehigh 
d  W.  B.  Coal  Co.  V.  Hayes,  128  Pa.  294,  5 
L.  R.  A.  441,  15  Am.  St.  Rep.  680,  18  Atl. 
^87. 

The  failure  to  adopt  rules  is  not  proof 
of  negligence,  unless  it  appears,  from  the 
nature  of  the  business  in  which  the  servant 
is  engaged,  that  the  master,  in  the  exercise 
of  reasonable  care,  should  have  foreseen 
and  anticipated  the  necessity  of  such  pre- 
cautions. 

Morgan  v.  Hudson  River  Ore  d  Iron  Co. 
133  N.  Y.  666,  31  N.  E.  234;  Kudik  v.  Le- 
high Valley  R.  Co.  78  Hun,  492,  29  N.  Y. 
Supp.  533 ;  Berrigan  v.  tfew  York,  L.  E.  d 
W.  R.  Co.  131  N.  Y.  583,  30  N.  E.  57. 

It  was  clearly  erroneous  to  admit  testi- 
mony as  to  the  jerking  movement  on  other 
occasions. 

Sullivan  v.  Salt  Lake  City,  13  Utah,  122, 
44  Pac.  1039;  Parker  v.  Portland  Pub.  Co. 
69  Me.  173,  31  Am.  Rep.  262;  Robinson  v. 
Fiichburg  d  W.  R.  Co.  7  Gray,  92. 

Plaintiff  assumed  all  the  obvious  risks  of 
the  business,  including  the  risk  of  injury 
from  objects  falling  down  the  slope. 

Dresser,  Employers'  Liability,  §§  90,  91, 
«5,  pp.  406,  415,  430,  431;  Linton  Coal  d 
Min.  Co.  V.  Persons,  15  Ind.  App.  69,  43  X. 
E.  651 ;  Evansville  d  R.  R.  Co.  v.  Hender- 
son, 134  Ind.  636,  33  N.  E.  1021 ;  McGlynn 
V.  Brodie,  31  Cal.  376:  Denver  Tramway  Co. 
V.  Nesbit,  22  Colo.  408,  45  Pac.  405. 

The  men  engaged  in  loading  rails  upon 
the  trip  cars,  and  lowering  them  into  the 
mine,  and  pulling  coat  out  of  the  mine  were 
fellow  servants  with  the  plaintiff  in  this 
isase. 

Sloll  V.  Daly  Min.  Co.  19  Utah,  271,  57 
Pac.  295 :  Buckley  v.  Oould  d  C.  Silver  Min. 
Co.  8  Sawy.  394,  14  Fed.  833:  McBride  v. 
Union  P.  R.  Co.  3  Wyo.  247,  21  Pac.  687; 
Lehigh  Valley  Coal  Co.  v.  Jones,  86  Pa.  441 ; 
Wood,  Mast.  &  S.  §  425;  Farwell  v.  Boston 
d  TV.  R.  Corp.  4  Met.  49,  38  Am.  Dec.  339 ; 
Alaska  Treadwell  Oold  Min.  Co.  v.  Whelan, 
168  U.  S.  86,  42  L.  ed.  390,  18  Sup.  Ct.  Rep. 
40;  New  England  R.  Co.  v.  Conroy.  175  U. 
S.  323,  44  L.  ed.  181,  20  Sup.  Ct.  Rep.  85; 
Davis  V.  Trade  Dollar  Consol.  Min.  Co.  54 
C.  C.  A.  636,  117  Fed.  122. 
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Messrs.  Mahlon  E.  'Wilion  and  John 
A.  Street,  with  Mr.  liindsay  R.  Rosen, 

for  respondent: 

If  the  evidence  of  plaintiff  tended  to  show 
that  defendant  failed  in  a  single  element 
of  duty  substantially  charged  in  the  com- 
plaint, then  the  question  was  one  for  the 
jury  on  motion  for  a  nonsuit,  and  likewise 
on  motion  to  direct  a  verdict. 

Plaintiff  had  the  right  to  rely  that  his 
master  would  exercise  such  diligence  in  all 
operations  going  on  above  him  in  the  slope 
as  plaintiff's  powerless  situation  demanded. 

Pool  V.  Southern  P.  Co.  20  Utah,  210,  58 
Pac.  326;  Northern  P.  R.  Co.  v.  Peterson, 
162  U.  S.  353,  40  L.  ed.  997,  16  Sup.  Ct. 
Rep.  843;  Hough  v.  Texas  d  P.  R.  Co.  100 
U.  S.  213-217,  25  L.  ed.  612-615;  Wabash  R. 
Co.  V.  McDaniels,  107  U.  S.  454-459,  27  L. 
ed.  605-607,  2  Sup.  Ct.  Rep.  932;  Shearm. 
&  Redf.  Neg.  §  189;  2  Thomp.  Neg.  p.  972, 
§  3;  Choctaw,  O.  d  G.  R.  Co.  v.  Hollou>ay, 
191  U.  S.  334,  48  L.  ed.  207,  24  Sup.  Ct.  Rep. 
102;  WHght  v.  Southern  P.  Co.  14  Utah, 
392,  46  Pac.  374:  Reddon  v.  Union  P.  R.  Co. 

5  Utah,  344,  15  Pac.  262;  Union  P.  R.  Co. 
v.  Daniels  {Union  P.  R.  Co.  v.  Snyder)  152 
U.  S.  688,  689,  38  L.  ed.  600,  14  Sup.  Ct. 
Rep.  756;  Va/nDusen  v.  Letellier,  78  Mich. 
502,  44  N.  W.  572;  Richmond  d  D.  R.  Co.  V. 
Norment,  84  Va.  176,  10  Am.  St.  Rep.  827, 
4  S.  E.  211. 

The  place  to  work  must  not  only  be  rea- 
sonably safe,  but  the  master  must  constant- 
ly use  reasonable  diligence  and  care  to  keep 
it  so. 

Pool  V.  Southern  P.  Co.  20  Utah,  216,  58 
Pac.  326:  Shearm.  &  Redf.  Neg.  §  194;  2 
Thomp.  Neg.  p.  972,  §  3 ;  Boyle  v.  Union  P. 
R.  Co.  25  Utah,  431,  71  Pac.  988. 

Where  the  nature  of  the  business  is  such 
as  to  require  it,  the  law  also  imposes  upon 
him  the  duty  of  making  and  promulgating 
suitable  rules. 

Pool  V.  Southern  P.  Co.  20  Utah,  217,  58 
Pac.  326;  Abel  v.  Delaware  d  H.  Canal  Co. 
103  N.  Y.  581,  57  Am.  Rep.  773,  9N.  E.  325; 
Cooper  v.  Central  R.  Co.  44  Iowa,  135; 
Pittsburgh,  C.  d  St.  L.  R.  Co.  v.  Henderson, 
37  Ohio  St.  549 ;  Chicago,  B.  d  Q.  R.  Co.  v. 
McLallen,  84  111.  109;  Bailey,  Master's  Lia- 
bility for  Injuries  to  Servant,  p.  72 ;  Shearm. 

6  Redf.  Neg.  §  202;  Ford  v.  Lake  Shore  d 
M.  S.  R.  Co.  124  N.  Y.  493,  12  L.  R.  A.  454, 
26  N.  E.  1101. 

The  test  of  negligence  is  the  presence  or 
absence  of  that  degree  of  care  which  or- 
dinarily prudent  persons  are  accustomed  to 
observe  about  the  same  or  similar  affairs  or 
business  in  the  same  or  similar  circum- 
stances. 

Boyle  v.  Union  P.  R.  Co.  25  Utah,  431, 
71  Pac.  988;  Prybilski  v.  N orthvcestern  Coal 
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R,  Co.  98  WiB.  413,  74  N.  W.  118;  Quinard 
V.  Knapp-Siout  d  Co,  Co.  95  Wis.  482,  70 
N.  W.  672. 

Wherever  the  master  should,  as  a  reason- 
ably prudent  man,  see  that  there  is  a  prob- 
ability of  Injury  to  some  Individual  servant, 
or  to  some  class  of  servants,  if  they  and 
their  fellow  employees  are  left  to  regulate 
their  own  actions  according  to  their  own 
ideas  of  what  is  proper,  he  is  charged  with 
the  obligation  of  protecting  them  as  far  as 
possible,  both  by  prescribing  the  lines  upon 
which  the  ordinary  routine  of  their  work 
shall  be  conducted,  and  by  declaring  what 
precautions  shall  be  taken  by  them  to  mini- 
mize the  danger  arising  from  special  emer- 
gencies. 

Labatt,  Mast.  &  S.  ( 1904 )  §  210 ;  Ford  v. 
Lake  Shore  d  M.  8.  R.  Co.  124  N.  Y.  493, 
12  L.  R.  A.  454,  26  N.  E.  1101 ;  Abel  v.  Dela- 
toare  d  H.  Canal  Co.  128  N.  Y.  662,  28  N. 
E.  663;  Slater  v.  Jewett,  85  N.  Y.  73,  39  Am. 
Rep.  627 ;  Doing  v.  Neu)  York,  0.  d  W.  R. 
Co.  151  N.  Y.  579,  45  N.  E.  1028;  Reagan  v. 
St.  Loux8,  K.  d  N.  W.  R.  Co.  93  Mo.  348,  3 
Am.  St.  Rep.  542,  6  S.  W.  371;  Shearm.  & 
Redf .  Neg.  §  93 ;  Richlands  Iron  Co.  v.  Elhins, 
90  Va.  249,  17  S.  E.  890;  Texas  d  N.  0.  R. 
Co.  V.  Echols,  87  Tex.  339,  27  S.  W.  60,  28 
S.  W.  517 ;  Wood,  Mast.  &  S.  §  403;  3  Wood, 
Railway  Law,  §  382;  Pittsburg,  Ft.  W.  d  C. 
R.  Co.  V.  Potoers,  74  111.  341 ;  Eastwood  v. 
Retsof  Min.  Co.  86  Hun.  91,  34  N.  Y.  Supp. 
196. 

Even  if  plaintiff  had  been  aware  of  all  the 
facts,  the  rule  in  this  jurisdiction  and  of 
many  other  states  would  exonerate  him  from 
imputation  of  assumption  of  the  risk,  unless 
he  was  aware  of  the  defects  and  knew  and 
appreciated  the  risks  resulting  therefrom. 

Mangum  v.  Bullion,  B.  d  C.  Min.  Co.  15 
Utah,  547,  50  Pac.  834. 


L,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

It  is  alleged,  in  substance,  in  the  com- 
plaint, that  the  plaintiff,  as  an  employee  of 
the  defendant,  was,  on  the  5th  of  December, 
1901,  engaged  in  working  in  defendant's  coal 
mine,  in  the  state  of  Wyoming,  at  the  bottom 
of  a  shaft  in  said  mine,  which  extended  from 
the  surface,  on  an  incline  of  25  degrees,  a 
distance  of  about  800  feet ;  that  on  said  day 
the  defendant  was,  and  for  a  long  time  prior 
thereto  had  been,  engaged  in  constructing 
a  railway  track  down  said  shaft ;  that  in  do- 
ing so  the  iron  rails  necessary  to  the  con- 
struction of  said  track  were  loaded  upon 
the  top  of  an  ordinary  pit  car,  and  let  down 
to  the  place  where  needed  by  means  of  a  wire 
cable  operated  by  machinery  at  the  surface ; 
that  by  reason  of  the  weight  of  the  rails,  and 
the  downward  slope  of  said  shaft,  and  the 
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jerking  of  the  cable,  the  letting  down  of  the 
rails  was  extremely  dangerous  to  the  plain- 
tiff, working  at  the  bott<Mn  of  the  shaft, 
by  reason  whereof  it  became  and  was  the 
duty  of  the  defendant  to  securely  fasten 
the  rails  to  the  top  of  the  car  by  means  of 
ropes,  cables,  or  otherwise,  and  carefully 
work  and  operate  the  machinery,  and  to 
warn  the  plaintiff  at  the  bottom  of  the 
shaft  before  letting  down  the  pit  car  loaded 
with  rails,  and  that  the  defendant  had  full 
notice  of  such  risks,  dangers,  and  hazards, 
and  was  well  aware  of  its  said  duties ;  that 
on  said  day  said  defendant,  in  violation  of 
its  duty  to  the  said  plaintiff,  negligently 
and  carelessly,  and  without  any  notice  or 
warning  to  the  plaintiff,  used  said  pit  car  in 
letting  down  said  rails  to  the  bottom  of 
the  shaft,  and  carelessly  and  negligently 
failed  and  omitted  to  fasten  or  secure  said 
rails  to  the  top  of  said  car,  but  left  the 
same  loose  and  unfastened  upon  the  top  of 
said  car,  whereby  and  by  consequence  of 
which  one  of  the  said  rails,  being  loose  and 
unfastened,  as  aforesaid,  on  the  top  of  said 
car,  slipped  from  and  over  the  end  of  said 
car,  and  fell  down  the  slope  of  the  shaft  to 
the  bottom  thereof,  where  it  struck  the  said 
plaintiff  and  injured  him.  In  addition  to 
the  foregoing,  it  is  alleged  in  the  second 
count  of  the  complaint  that  it  became  and 
was  the  duty  of  the  defendant  to  make,  pre- 
scribe,  promulgate,  and  enforce  rules  among 
its  said  employees  who  were  engaged  in  let- 
ting down  said  rails  to  the  bottom  of  the 
shaft,  requiring  that  said  rails  were  by  said 
employees  to  be  securely  fastened  or  tied  to 
said  pit  or  trip  car  by  and  with  the  said 
cables,  ropes,  or  other  effective  appliances 
before  said  pit  car  loaded  with  said  rails 
was  started  down  the  slope  of  the  shaft. 
It  is  further,  in  substance,  alleged  that  the 
defendant  negligently  failed  and  omitted  to 
perform  said  duties.  A  verdict  and  judg- 
ment were  entered  in  favor  of  the  plaintiff. 

At  the  close  of  the  plaintiff's  evidence  the 
defendant  moved  for  a  nonsuit,  which  was 
denied.  Defendant  also  requested  the  court 
to  instruct  the  jury  to  return  a  verdict  in 
favor  of  the  defendant,  which  was  also  de- 
nied. The  denial  of  each  of  these  motions 
is  assigned  as  error. 

Without  stating  the  evidence  in  detail,  as 
it  is  very  voluminous,  it  is  sufficient  to  say 
that,  after  a  careful  consideration  of  the 
whole  of  it,  we  are  fully  satisfied  that  it, 
as  well  as  the  evidence  of  the  plaintiff  in 
chief,  standing  alone,  is  such  as  required  the 
case  to  be  submitted  to  the  jury,  and  that, 
therefore,  the  trial  court  did  not  err  in  de- 
nying either  the  motion  for  the  nonsuit  or 
the  request  to  instruct  the  jury  to  find  a 
verdict  for  the  defendant. 
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2.  The  refusal  of  the  court  to  give  the  fol- 
lowing instructions,  requested  by  the  defend- 
ant, is  also  assigned  as  error,  viz.:  "The 
court  further  charges  you,  in  the  matter  of 
what  is  a  reasonably  safe  way  to  do  a  thing 
or  perform  an  act,  may  be  defined  to  be  the 
way  and  manner  that  people  engaged  in  the 
same  business  have  adopted  for  doing  like 
work.  If  you  find  from  the  evidence  that 
the  defendant  adopted  the  ordinary  and 
usual  way  of  lowering  the  rails  into  its 
mines,  which  was  the  way  that  was  adopted 
generally  by  mine  owners  in  like  cases,  then 
in  that  event  it  would  not  be  deemed  care- 
lessness or  negligence  on  defendant's  part  to 
lower  rails  into  the  mine  in  this  manner; 
and,  if  an  accident  occurred  thereby,  it  would 
be  an  accident  incident  to  the  business,  and 
one  for  which  the  defendant  is  not  liable." 
It  is  well  settled  that  the  master  is  required 
to  exercise  "reasonable  or  ordinary"  care  for 
the  safety  of  his  servants  while  performing 
their  duties.  Reasonable  care  and  ordinary 
care,  which  in  law  have  the  same  meaning, 
"is  the  care  which  reasonable  and  prudent 
men  use  imder  like  circumstances"  {Cayzer 
v.  Taylor,  10  Gray,  274,  69  Am.  Dec.  317), 
and  must  be  measured  by  the  character,  risk, 
and  exposure  of  the  business ;  and  the  degree 
required  Is  higher  where  life  or  limb  is 
endangered.  As  stated  by  Mr.  Justice  Field 
in  The  Nitro-glycerine  Case  [Parrott  v. 
Wells,  F,  d  Co.)  15  Wall.  524-538,  21  L.  ed. 
206-211:  "The  measure  of  care  against  acci- 
dent, which  one  must  take  to  avoid  responsi- 
bility, is  that  which  a  person  of  ordinary 
prudence  and  caution  would  use  if  his  own 
interests  were  to  be  affected  and  the  whole 
risk  were  his  own."  In  the  case  of  Boyle  v. 
Union  P.  R.  Co.  25  Utah,  422,  430,  71  Pac. 
988,  901,  which  the  appellant  has  cited  as 
supporting  its  contention,  Mr.  Justice  Mc- 
Carty,  speaking  for  this  court,  correctly 
stated  the  rule  upon  this  subject  as  fol- 
lows: "The  rule  has  become  elementary 
that  it  is  a  duty  the  master  owes  to  his 
servant  to  use  reasonable  care  and  prudence 
for  his  safety  by  providing  the  machinery  in 
use  with  such  appliances  as  will  enable  the 
servant,  i^ith  ordinary  and  reasonable  care 
on  his  part,  to  perform  the  duties  required 
of  him  without  danger,  except  as  may  be 
reasonably  incident  to  the  business  or  em- 
ployment engaged  in.  That  is,  the  master 
is  required  to  provide  the  same  kind  of  ap- 
pliances, or  appliances  equally  as  safe,  as 
those  in  general  use  by  men  of  ordinary 
prudence  who  are  engaged  in  the  same  kind 
of  business.  Bailey,  Master's  Liability  for 
Injuries  to  Servant,  pp.  15,  16,  and  cases 
cited;  Shearm.  &  Redf.  Neg.  §  194;  Pool  v. 
Southern  P.  Co.  20  Utah,  210,  58  Pac.  326. 
It  is  not  only  the  master's  duty  to  provide 
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his  servants  with  reasonably  safe  appliances, 
but  it  is  also  his  duty  to  use  ordinary  care  in 
looking  after,  inspecting,  and  keeping  them 
in  repair.  Shearm.  &  Redf.  Neg.  §  195 ;  Bailey, 
Master's  Liability  for  Injuries  to  Setvant, 
p.  101."  The  same  rule  is  stated  in  Titus 
V.  Bradford,  B.  d  K.  R.  Co.  136  Pa.  618, 
626,  20  Am.  St.  Rep.  944,  20  Atl.  517,  518, 
which  the  appellant  also  cited,  as  follows: 
"No  man  is  held  by  law  to  a  higher  degree 
of  skill  than  the  fair  average  of  his  pro- 
fession or  trade,  and  the  standard  of  due 
care  is  the  conduct  of  the  average  prudent 
man."  In  Dickert  v.  Salt  Lake  City  R.  Co. 
20  Utah,  394,  59  Pac.  95,  this  court  held 
that,  "However  unusual  the  method  of  a 
common  carrier,  such  as  a  street  railway 
company,  in  starting  its  cars,  if  that  method 
is  dangerous,  and  its  use  violative  of  the 
high  degree  of  care  which  the  carrier  is  re- 
quired to  observe  regarding  its  passengers, 
and  in  the  use  of  that  method  a  passenger  is 
injured,  the  carrier  is  liable."  Reasonable 
or  ordinarv  care  cannot  be  determined  ah- 
stractly,  for  what  would  be  such  care  in 
one  case  might  be  gross  negligence  in  an- 
other, and  therefore  whether  such  care  has 
been  exeAsised  depends  upon,  and  can  only 
be  determined  by,  the  facts  in  each  particu- 
lar case,  and  is  generally  a  question  of  fact 
for  the  jury  to  determine.  Under  the  well- 
settled  rule  upon  the  subject  before  men- 
tioned, the  instructions  so  as  aforesaid  re- 
quested are  erroneous  in  this:  That  they 
are  not  limited  in  their  application  to  the 
reasonable  or  ordinary  manner  in  which 
similar  work  as  that  in  which  the  defendant 
was  engaged  is  generally  performed,  under 
similar  circumstances,  by  reasonable  and 
prudent  persons  engaged  in  the  same  occu- 
pation. As  there  was  no  proof  that  the  con- 
ditions under  which  the  work  of  the  defend- 
ant was  performed  were  the  same  as  those 
under  which  reasonable  and  prudent  persons 
engaged  in  the  same  occupation  as  the  de- 
fendant generally  perform  their  work,  the 
instructions  requested  were  not  proper  for 
that  reason. 

3.  Defendant's  attorney  asked  M.  J. 
Blake,  a  witness  for  defendant,  "What  was 
the  general  method  of  letting  down  rails  in 
those  mines  you  say  you  have  worked  in,  in 
the  state  of  Wyoming,  prior  to  the  time  of 
this  accident?"  To  this  question  counsel 
for  plaintiff  objected  on  the  ground  that 
it  was  incompetent,  and  did  not  include  con- 
ditions existing  at  the  time  and  place  of 
the  accident.  This  and  several  objections 
of  the  same  kind  were  sustained,  and  the 
ruling  of  the  court  is  assigned  as  error.  It 
follows  from  what  has  been  said  under  the 
second  head  of  this  opinion  that  these  ob- 
jections were  properly  sustained. 
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4.  The  refusal  of  the  court  to  give  each  of 
the  following  instructions,  requested  by 
the  defendant,  is  assigned  as  error: 

"(5)  You  are  instructed  that  when  the 
plaintiff  engaged  in  the  employment  of  the 
defendant  for  compensation  he  took  upon 
himself  the  risks  and  perils  ordinarily  inci- 
dent to  the  performance  of  the  service  for 
which  he  was  employed.  That  one  of  the 
risks  and  perils,  under  the  laws  of  Wyom- 
ing, so  assumed  by  the  said  deceased,  is  that 
resulting  from  the  carelessness  and  negli- 
gence of  the  other  servants  in  the  same  gen- 
eral employment.  If  you  therefore  find 
from  the  evidence  that  the  accident  re- 
sulted from  the  negligence  of  the  engineer 
operating  the  hoisting  engine,  or  from  the 
negligence  of  any  of  the  men  who  were  em- 
ployed in  taking  rails  down  the  slope,  then 
and  in  either  of  said  cases  plaintiff  could 
not  recover  in  this  case,  for  the  reason  that 
the  accident  was  caused  bv  the  omission  or 
act  of  a  fellow  servant  with  the  deceased, 
for  which  omission  or  negligence  the  said 
defendant  is  not  liable." 

"(9)  The  court  instructs  you  that  the  de- 
fendant in  this  case  is  not  liable  for  any 
neglect  or  misconduct  of  the  fellow  servants 
of  plaintiff  which  may  have  caused  his  in- 
jury, .and  further  charges  you  that  Mr. 
Tate  and  Mr.  McDonald  and  other  men  un- 
der Mr.  Blake  were  fellow  servants,  with 
the  plaintiff,  and  if,  therefore,  the  accident 
happened  because  of  the  negligence  of  these 
men  to  obev  the  orders  of  Mr.  Blake,  the 
mine  boss,  to  fasten  the  rails  upon  the 
car,  you  will  find  no  cause  of  action  against 
the  defendant." 

"(12)  You  are  instructed  that  where  two 
or  more  persons  are  employed  in  the  same 
general  work  by  a  company,  if  one  is  injured 
by  the  negligence  of  the  other  his  employer 
is  not  responsible.  The  court  further 
charges  you  that  Mr.  Blake,  the  mine  fore- 
man, and  Mr.  Tate,  his  assistant,  and  Mr. 
McDonald,  and  the  others  loading  the  cars 
with  the  iron  rails  in  question,  were  fellow 
servants  of  the  plaintiff  in  this  case." 

The  first  sentence  of  the  fifth  request  was 
given  in  the  court's  charge.  Appellant's 
counsel  contend  that  the  case  at  bar  is  gov- 
erned by  the  common  law  of  England  on  the 
subject  of  the  liability  of  the  master  for 
injuries  to  the  servant,  as  adopted  by  § 
2695  of  the  Revised  Statutes  of  1899  of  the 
state  of  Wyoming,  and  for  that  reason  the 
requests  should  have  been  given.  Said  sec- 
tion is  as  follows:  "The  common  law  of 
England  as  modified  by  judicial  decisions,  so 
far  as  the  same  is  of  a  general  nature  and 
not  inapplicable,  and  all  declaratory  or 
remedial  acts  or  statutes  made  in  aid  of,  or 
to  supply  the  defects  of  the  common  law, 
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prior  to  the  fourth  year  of  James  the  First 
(excepting  the  2d  section  of  the  6th  chapter 
of  43d  Elizabeth,  the  8th  chapter  of  13tb 
Elizabeth  and  9th  chapter  of  37th  Henry 
VIII.),  and  which  are  of  a  general  nature 
and  not  local  to  England,  shall  be  the  rule 
of  decision  in  this  state  when  not  incon- 
sistent with  the  laws  thereof,  and  shall  be 
considered  as  of  full  force,  until  repealed  by 
legislative  authority."  This  court  has  held 
that  the  law  of  the  state  where  the  injury 
occurs  governs.  Sartin  v.  Oregon  Short 
Line  R.  Co,  27  Utah,  447,  76  Pac.  219.  To 
determine  the  question  thus  presented  it  is 
necessary  to  ascertain  what  the  phrase 
"common  law  of  England,"  as  used  in  said 
section,  includes.  Blackstone,  in  defining 
the  "common  law  of  England,"  uses  the 
following  language :  "The  municipal  law  of 
England  .  .  .  may  with  sufficient  pro- 
priety be  divided  into  two  kinds:  The  lex 
jum  scrip tUf  the  unwritten  or  common  law; 
and  the  lex  acripia,  the  written  or  statute 
law.  The  lex  non  scriptOf  or  unwritten  law, 
includes,  not  only  general  customs,  or  the 
common  law  properly  so  called,  but  also  the 
particular  customs.  .  .  .  Their  original 
institution  and  authority  are  not  set  down 
in  writing,  as  acts  of  Parliament  are,  but 
they  receive  the  binding  power  and  the 
force  of  laws  by  long  and  immemorial  usage, 
and  by  their  universal  reception  throughout 
the  Kingdom.  .  .  .  Whence  it  is  that  in 
our  law  the  goodness  of  a  custom  depends 
upon  its  having  been  used  time  out  of  mind ; 
or,  in  the  solemnity  of  our  legal  phrase,  time- 
whereof  the  memorv  of  man  runneth  not  to 
the  contrary.  This  is  it  that  gives  it  its 
weight  and  authority;  and  of  this  nature 
are  the  maxims  and  customs  which  compose 
the  common  law,  or  lex  non  scripta,  of  .this 
Kingdom."  1  Sharswood's  Bl.  Com.  63-66. 
See  also  Broom,  Common  Law,  4th  ed.  p.  7. 
The  lex  non  scripta,  or  common  law,  of  Eng- 
land, was  brought  over  to  the  American 
colonies  by  our  ancestors,  and  was  adopted 
by  them  so  far  as  applicable  to  their  new 
conditions,  and  has  been  adopted  by  most  of 
the  states  in  the  Union  substantially  in 
the  same  form  as  by  the  state  of  Wyoming. 
It  is  stated  in  8  Cyc.  Law  &  Proc.  386,  that, 
"in  determining  what  the  common  law  is, 
the  courts  will  consider  as  evidence,  al- 
though not  as  conclusive,  Blackstone's  and 
Kent's  Commentaries  and  other  standard 
works  on  the  subject;  and  will  examine  and 
weigh  the  reasoning  of  the  decisions  of  the 
state  and  Federal  courts  down  to  the  pres- 
ent time.  English  decisions  rendered  prior 
to  July  4,  1776,  if  they  are  clear  and  con- 
sistent, while  they  do  not  constitute  a  part 
of  the  common  law,  are  usually  considered 
conclusive  evidence  of  what  the  common  law 
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is ;  but  those  rendered  after  that  date,  while 
entitled  to  great  respect,  are  not  binding 
upon  us.  The  courts  will  also,  in  ascertain- 
ing the  principles  of  the  common  law,  con- 
sider English  statutes  amendatory  or  de- 
claratory of  the  common  law.  English  de- 
cisions construing  English  statutes  adopted 
in  the  United  States,  made  prior  to  their 
adoption,  or  prior  to  the  Revolution,  but  not 
afterwards,  will  generally  be  followed."    In 

6  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  279,  it  is 
stated  that  ''English  decisions  are  freely 
used  in  deciding  cases  in  the  Federal  and 
state  courts  in  the  United  States,  and  are 
deemed  of  great  value  in  these  tribunals; 
and  where  such  decisions  were  rendered 
prior  to  the  war  of  the  Revolution  they 
form  a  part  of  the  common  law  of  the 
United  States,  and  are  binding  upon  Ameri- 
can courts.  But,  though  binding,  they  do 
not  constitute  the  law  itself,  but  are  only 
evidence  of  what  the  law  is,  and  hence 
should  be  clear  and  unequivocal.  On  the 
other  hand,  it  is  equally  well  settled  that 
decisions  of  English  courts,  rendered  since 
that  time,  though  entitled  to  respect,  and 
at  tiroes  regarded  as  persuasive,  are  not 
authoritative,  and  will  be  disregarded  should 
the  exigency  so  require."  In  Murdoch  v. 
Hunter,  1  Brock.  135-140,  Fed.  Cas.  No. 
9,941,  Mr.  Chief  Justice  Marshall,  in  the 
opinion,  said:  "On  passing  from  principle 
to  authority,  it  may  not  be  improper  to 
premise  that,  as  the  common  law  of  England 
was  and  is  the  common  law  of  this  country, 
and  as  an  appeal  from  the  courts  of  Vir- 
ginia lay  to  a  tribunal  in  England,  which 
would  be  governed  by  the  decisions  of  the 
courts,  the  decisions  of  those  courts,  made 
before  the  Revolution,  have  all  that  claim 
to  authority  which  is  allowed  to  appellate 
courts.  Those  made  since  the  Revolution 
lose  that  title  to  authority,  which  was  con- 
ferred by  the  appellate  character  of  the 
tribunal  which  made  them,  and  can  only  be 
considered  as  the  opinions  of  men  distin- 
guished for  their  talents  and  learning,  ex- 
pounding a  rule  by  which  this  country,  as 
well  as  theirs,  professes  to  be  governed." 
The  same  doctrine  was  announced  by  the 
same  distinguished  judge  in  the  cases  of 
Livingston  v.  Jefferson,  1  Brock.  203,-  210, 
211,  Fed.  Cas.  No.  8,411,  and  in  Cathcart  v. 
Robinson,  5  Pet.  264,  8  L.  ed.  120,  Chief 
Justice  Shaw,  in  Com,  v.  York,  9  Met.  93- 
110,  43  Am.  Dec.  373,  announced  the  same 
doctrine  in  the  following  language:  "If 
we  consult  English  decisions  made  since  the 
Revolution,  it  is  not  because  they  have  any 
binding  force  as  rules,  but  because  they  are 
expositions  of  the  rules  and  principles  of  the 
common  law  by  men  of  great  experience  and 
judgment    in    the   knowledge   and    applica- 
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tion  of  the  same  laws  which  we  are  seeking 
to  expound.  And,  if  we  read  the  digests  and 
treatises  of  reputable  authors  published 
since  we  ceased  to  be  English  subjects,  it  is 
because  they  contain  the  authentic  records 
of  the  precedents  and  judicial  proceedings 
which  furnish  the  evidence  of  the  common 
law."  See  also  Koontz  v.  Nahh,  16  Md. 
549;  Robert  v.  West,  15  Ga.  122;  1  Kent, 
Com.  13th  ed.  473.  Judge  Cooley,  in  his 
work  on  Const.  Lim.  7th  ed.  laid  down  the 
same  doctrine,  and  on  page  53  stated :  "The 
opening  of  the  war  of  the  Revolution  is  the- 
point  of  time  at  which  the  continuous 
stream  of  the  common  law  became  divided, 
and  that  portion  which  had  been  adopted  in. 
America  flowed  on  by  itself,  no  longer  sub- 
ject to  changes  from  across  the  ocean." 
In  Cowhick  v.  Shingle,  5  Wyo.  87,  95,  25  L. 
R.  A.  608,  63  Am.  St.  Rep.  17,  37  Pac.  689, 
692,  Mr.  Justice  Clark,  speaking  for  the 
court,  said:  "As  a  rule,  the  term  'common^ 
law'  means  both  the  conunon  law  of  Eng- 
land as  opposed  to  statute  or  written  law, 
and  the  statutes  passed  before  the  emigra- 
tion of  the  first  settlers  of  America.  Pat- 
terson V.  Winn,  5  Pet.  241,  8  L.  ed.  Ill; 
Com.  V.  Leach,  1  Mass.  61.  And,  applying 
this  definition  to  the  matter  in  hand,  I  am 
unable  to  perceive  that  there  is  any  'com- 
mon-law' rule  upon  the  subject."  The  1st. 
section  of  the  Washington  Code  of  1881  (2 
Hill's  Anno.  Statutes  &  Codes,  §  108,  p. 
34)  is  as  follows:  "The  common  law,  so 
far  as  it  is  not  inconsistent  with  the  Con- 
stitution and  laws  of  the  United  States, 
or  of  the  state  of  Washington,  nor  incom- 
patible with'  the  institutions  and  condi- 
tion of  society  in  this  state,  shall  be  the 
rule  of  decision  in  all  the  courts  of  this 
state."  In  the  case  of  Sayward  v.  Carlson, 
1  Wash.  29-40,  23  Pac.  830,  833,  which  in- 
volved the  question  of  whether  the  plain- 
tiff's injury  was  caused  by  a  fellow  serv- 
ant, the  court,  in  its  opinion,  said:  "Plain- 
tiff in  error  maintained  that  §  1  of  the  Code 
of  1881,  which  makes  the  common  law  of 
England  the  rule  of  decision  in  all  the 
courts  of  Washington  territory,  was  de- 
cisive as  to  the  first  step  of  the  inquiry,, 
namelv,  where  the  court  should  look  for  the 
proper  rules.  We  agree  to  this.  But  we 
do  not  subscribe  to  the  next  proposition, — 
that  resort  can  be  had  only  to  the  decisions 
of  English  courts,  or  to  those  of  American 
courts  which  have  followed  them,  to  ascer- 
tain what  the  common  law  of  England  is  or 
was,  unless  the  English  decisions  commend 
themselves  to  reason,  or  have  been  so  long 
and  generally  followed  that  to  depart  from 
them  would  tend  to  unsettle  what  has,  by 
'immemorial  and  universal  usage,'  been  un- 
derstood to  be  settled.     .     .     .     And  we  un- 
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derstand  by  S  1  of  the  Code  that,  where 
there  are  no  governing  provisions  of  the 
written  laws,  the  courts  of  the  late  terri- 
tory, and  of  this  state,  are,  in  all  matters 
coming  before  them,  to  endeavor  to  adminis- 
ter justice  according  to  the  promptings  of 
reason  and  common  sense,  which  are  the 
cardinal  principles  of  the  common  law; 
but  not  that  the  decisions  of  the  English 
courts  are  to  be  taken  blindly,  and  without 
inquiry  as  to  their  reasoning  or  application 
to  the  circumstances.  We  have  been  led  to 
these  remarks  because  of  the  fact  that  this 
question  of  injuries  by  servants  of  the 
same  master,  negligently  inflicted  upon  each 
other,  has  given  rise  to  extensive  discussion 
and  wide  divergence  of  decision  in  both 
English  and  American  courts." 

In  view  of  the  foregoing  authorities,  I 
am  clearly  of  the  opinion  that  the  phrase 
''common  law  of  England,"  as  used  in  § 
2696  of  the  Wyoming  Revised  Statutes  of 
1899,  was  not  intended  to  and  does  not  in- 
clude the  judicial  decisions  of  England  upon 
the  subject  rendered  subsequently  to  the  in- 
dependence of  America.  But,  notwithstand- 
ing such  decisions  are  not  a  part  of  the 
common  law  adopted  by  the  state  of 
Wyoming,  and  are  not,  therefore,  binding 
upon  the  courts  of  that  state,  yet,  as  evi- 
dence of  what  the  common  law,  as  so 
adopted,  is,  they  are  entitled  to  respect,  and 
in  particular  cases  may  properly  be  re- 
garded as  conclusive.  This  brings  us  to  the 
consideration  of  whether  the  common  law  so 
adopted  is  applicable  to  the  case  at  bar. 

The  flrst  decision  in  England  upon  the 
subject  of  the  master's  liability  was  ren- 
dered in  1837,  in  the  case  of  Priestley  v. 
Fowler,  3  Mees.  &  W.  1.  The  declaration  in 
the  case  stated  that  "the  plaintiff  was  a 
servant  of  the  defendant  in  his  trade  of  a 
butcher;  that  the  defendant  had  desired  and 
directed  the  plaintiff,  so  being  his  servant, 
to  go  with  and  take  certain  goods  of  the  de- 
fendant in  a  certain  van  of  the  defendant 
then  used  by  him,  and  conducted  by  another 
of  his  servants,  in  carrying  goods  for  hire 
upon  a  certain  journey;  that  the  plaintiff, 
in  pursuance  of  such  desire  and  direction, 
accordingly  commenced  and  was  proceeding, 
and  being  carried  and  conveyed  by  the  said 
van,  with  the  said  goods;  and  it  became  the 
defendant's  duty  to  use  proper  care  that  the 
▼an  should  be  in  a  proper  state  of  repair, 
and  should  not  be  overloaded,  and  that  the 
plaintiff  should  be  safely  and  securely  car- 
ried thereby.  Nevertheless,  that  the  defend- 
ant did  not  use  proper  care  that  the  van 
should  not  be  overloaded,  or  that  the  plain- 
tiff should  be  safely  and  securely  carried, 
in  consequence  of  the  neglect  of  which  du- 
ties the  van  gave  way  and  broke  down,  and 
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the  plaintiff  was  thrown  to  the  ground,  and 
his  thigh  fractured."  The  judgment  ren- 
dered upon  the  verdict  for  the  plaintiff  was, 
on  motion,  arrested.  I^ord  Abinger,  in  the 
opinion  said :  "It  has  been  objected  to  this 
declaration  that  it  contains  no  premises 
from  which  the  duty  of  the  defendant,  as 
therein  alleged,  can  be  inferred  in  law; 
or,  in  other  words,  that  from  the  mere  rela- 
tion of  master  and  servant  no  contract,  and 
therefore  no  duty,  can  be  implied  on  the 
part  of  the  master  to  cause  the  servant  to 
be  safely  and  securely  carried,  or  to  make 
the  master  liable  for  damage  to  the  servant 
arising  from  any  vice  or  imperfection  un- 
known to  the  master,  in  the  carriage,  or  in 
the  mode  of  loading  and  conducting  it. 
.  .  .  It  is  admitted  that  there  is  no 
precedent  for  the  present  action  by  a  serv- 
ant against  a  master.  We  are  therefore  to 
decide  the  question  upon  general  principles, 
and  in  doing  so  we  are  at  liberty  to  look 
at  the  consequences  of  a  decision  the  one 
way  or  the  other." 

The  next  decision  on  the  subject  in  Eng- 
land was  made  in  1860,  in  the  case  of 
Hutchinson  v.  York,  If,  d  B.  R,  Co.  6  Exch. 
343,  and  in  the  opinion  it  is  said:  "This 
case  appears  to  us  to  be  undistinguishable 
in  principle  from  that  of  Priestley  ▼.  Fow- 
ler, 3  Mees.  &  W.  1 That  case  was 

fully  considered,  and  the  court,  after  a  ver- 
dict for  the  plaintiff,  arrested  the  judg- 
ment on  the  ground  that  a  master  is  not.  In 
general,  liable  to  one  servant  for  damages 
resulting  from  the  negligence  of  another. 
.  .  .  The  principle  is  that  a  servant, 
when  he  engages  to  serve  a  master,  under- 
takes, as  between  him  and  his  master,  to 
run  all  the  ordinary  risks  of  the  service,  and 
this  includes  the  risk  of  negligence  on  the 
part  of  a  fellow  servant,  whenever  he  is 
acting  in  discharge  of  his  duty  as  servant 
of  him  who  is  the  common  master  of  both. 
.  .  .  Though  we  have  said  that  a  master 
is  not,  in  general,  responsible  to  one  servant 
for  an  injury  occasioned  to  him  by  the  neg- 
ligence of  a  fellow  servant  while  they  are 
acting  in  one  common  service,  yet  this  must 
be  taken  with  the  qualification  that  the  mas- 
ter shall  have  taken  due  care  not  to  expose 
his  servant  to  unreasonable  risks." 

While,  as  a  general  principle,  it  has  been 
well  settled  by  the  decisions  of  the  courts 
of  both  England  and  this  country  that  the 
master  is  not  liable  for  an  injury  to  the 
servant  caused  by  the  negligence  of  a  fellow 
servant,  it  has  likewise  been  settled  that  it 
is  the  duty  of  the  master  to  exercise  due 
care,  and  use  all  reasonable  and  ordinary 
means  to  prevent  the  servant  from  being  ex- 
posed to  unnecessary  danger,  and,  if  the 
master  neglects  to  perform  that  duty,  he  is 
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liable  whenever  such  ueglect  either  directly 
causes  or  materially  contributes  in  causing 
the  injury.  But  as  to  whftt  specific  duties 
the  master  is  bound  to  perforin  in  order  to 
avoid  liability,  and  as  to  who  are  fellow 
servants,  under  these  general  principles,  the 
decisions  of  the  courts  of  England,  prior 
to  the  employer's  liability  act  of  1880  (43 
&  44  Vict.  chap.  42 ;  Digest  of  Cases  and 
Statutes  [2d  vol.]  2236),  as  also  the  de- 
cisions of  the  courts  of  this  country  up  to 
the  present  time,  widely  differ.  Some  of 
the  English  ca.ses  upon  the  subject  previous 
to  said  act  are  as  follows:  In  the  case  of 
Tarrant  v.  Wehh  (decided  in  1856)  18  C.  B. 
797,  it  was  held  that  "a  master  is  not  gen- 
erally responsible  for  an  injury  to  a  serv- 
ant from  the  negligence  of  a  fellow  servant ; 
but  that  rule  is  subject  to  this  qualification, 
— that  the  master  uses  reasonable  care  in 
the  selection  of  the  servant."  Lord  Jervia, 
in  the  opinion,  quoting  from  the  opinion  of 
Lord  Gran  worth  in  the  case  of  Paterson  v. 
Wallace,  1  Macq.  H.  L.  Gas.  748,  751,  says: 
**When  a  master  employs  a  servant  in  a 
work  of  a  dangerous  character,  he  is  bound 
to  take  all  reasonable  precautions  for  the 
safety  of  that  workman.  This  is  the  law 
of  England  no  less  than  the  law  of  Scot- 
land. It  is  the  master's  duty  to  be  careful 
that  his  servant  is  not  induced  to  work  un- 
der a  notion  that  tackle  or  machinery  is 
staunch  and  secure,  when  in  fact  the  master 
knows,  or  ought  to  know,  that  it  is  not  so. 
And  if,  from  any  negligence  in  this  respect, 
damage  arise,  the  master  is  responsible."  In 
Murphy  v.  Smith  (decided  in  1865)  19  G. 
B.  N.  S.  361,  it  was  held  that,  "to  render  a 
master  liable  for  an  injury  to  one  in  his 
employ  through  the  negligence  of  another 
person,  also  in  his  employ,  it  must  be  shown 
that  the  latter  was  placed  by  the  master 
in  such  a  position  of  trust  and  authority  as 
to  bt»  fairly  considered  as  his  representa- 
tive in  the  establishment."  In  Vose  v.  Lan- 
cashire d  y.  R.  Co.  (decided  in  1868)  2 
Hurlst.  &  X.  728,  it  is  said:  "A  servant  in 
the  employment  of  the  E.  L.  Company,  en- 
gaged in  repairing  a  carriage  on  a  siding 
at  a  station  in  the  joint  occupation  of  the 
E.  L.  Company  and  the  L.  &  Y.  Company, 
was  killed  by  an  engine  of  the  L.  &  Y.  Com- 
pany being  shimted  into  the  siding  at  which 
he  was  at  work.  It  appeared  that  rules  for 
the  regulation  of  the  station  were  published, 
headed  in  the  joint  names  of  the  two  com- 
panies, and  that  the  servants  employed  in 
shimting  the  engines  weie  the  joint  servants 
of  the  two  compnnies,  but  the  engine  drivers 
and  persons  employed,  as  the  deceased  was, 
in  repairing  the  carriage,  were  the  separate 
servants  of  each  company.  It  was  found 
that  the  rules  as  to  the  precautions  to  be 
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taken  before  shunting  trains  into  sidings 
had  been  observed,  and  that  there  had  been 
no  negligence  on  the  part  of  the  deceased, 
the  shuntftnian,  pointsman,  or  engine  driver, 
but  that  the  accident  was  occasioned  bv  the 
rules  being  defective.  Held,  that  the  L.  & 
Y.  Company  were  liable  to  an  action  at  the 
suit  of  the  administratrix  of  such  servant." 
Clarke  v.  Holmes  (decided  in  1862)  7 
Hurlst.  &  N.  937:  "The  plaintiff  was  em- 
ployed by  the  defendant  to  oil  dangerous 
machinery.  At  the  time  the  plaintiff  en- 
tered upon  the  service  the  machinery  was 
fenced,  but  the  fencing  became  broken  by 
accident.  The  plaintiff  complained  of  the 
dangerous  state  of  the  machinery,  and  the 
defendant  promised  him  that  the  fencing 
should  be  restored.-  The  plaintiff,  without 
any  negligence  on  his  part,  was  severely  in- 
jured in  consequence  of  the  machinery  re- 
maining unfenced.  Held,  in  the  exchequer 
chamber  (affirming  the  judgment  of  the 
court  of  exchequer),  that  the  defendant  was 
liable  for  the  injury."  In  the  opinion  Cock- 
burn,  Ch.  J.,  said:  "I  consider  the  doc- 
trine laid  down  by  the  House  of  Lords  in 
the  case  of  the  Barton^hill  Coal  Co.  v.  Reid 
as  the  law  of  Scotland  with  reference  to  the 
duty  of  a  master  sls  applicable  to  the  law 
of  England  also,  namely,  that  where  a  serv- 
ant is  employed  on  machinery  from  the  use 
of  which  danger  may  arise  it  is  the  duty  of 
the  master  to  take  due  care,  and  to  use  all 
reasonable  means,  to  guard  against  and  pre- 
vent any  defects  from  which  increased  and 
unnecessary  danger  may  occur."  Byles,  J., 
also  said:  "I  think  the  master  liable  on 
the  broader  ground,  to  wit,  that  the  owner 
of  dangerous  machinery  is  bound  to  exercise 
due  care  that  it  is  in  a  safe  and  proper 
condition.  The  case  of  Priestley  v.  Fowler 
introduced  a  new  chapter  into  the  law,  but 
that  case  has  since  been  recognized  by  all 
the  courts,  including  the  court  of  error  and 
the  House  of  Lords.  So  that  the  doctrine 
there  laid  down,  with  all  the  consequences 
fairly  deducible  from  it,  are  part  of  the 
law  of  the  land.  But  the  principles  laid 
down  in  Priestley  v.  Fowler,  and  all  the  ex- 
amples there  given  of  their  application,  re- 
late to  the  conveniences  and  casualties  of 
ordinary  or  domestic  life,  and  ought  not  to 
be  strained  so  as  to  regulate  the  rights  and 
liabilities  arising  from  the  use  of  dangerous 
machinery.  ...  To  hold  that  the  mas- 
ter is  responsible  to  his  workman  for  no  ab- 
sence of  care,  however  flagrant,  seems  to  me 
in  the  highest  degree  both  unjust  and  incon- 
venient. ...  It  may  be  true  that  some 
of  the  cases  cited  at  the  bar  are  not  quite 
consistent  with  this  rule,  particularly  those 
which  seem  to  make  the  personal  misconduct 
or  personal  knowledge  of  the  master  anec- 
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essiiry  ingredient  in  his  responsibility.  But 
we  are  a  court  of  error,  at  liberty  to  decide 
on  principle,  and  fortified  by  higher  author- 
ity. Why  may  not  the  master  be  guilty  of 
negligence  by  his  manager  or  agent,  wliose 
employment  may  be  so  distinct  from  that  of 
the  injured  servant  that  they  cannot  with 
propriety  be  deemed  fellow  servants?  And 
if  a  master's  personal  knowledge  of  defects 
in  his  machinery  be  necessary  to  his  lia- 
bility, the  more  a  master  neglects  his  busi- 
ness and  abandons  it  to  others  the  less  will 
he  be  liable."  To  the  same  effect  is  the 
case  of  Murphy  ▼.  Phillips  (decided  in  1876) 
35  L.  T.  X.  S.  477. 

The  following  quotation  from  the  opinion 
in  Hough  v.  Texas  d  P.  R.  Co.  100  U,  S. 
221,  25  L.  ed.  612,  further  shows  the  views 
of  English  courts  upon  the  subject,  as  well 
as  the  view  of  the  Supreme  Court  of  the 
United  States  up  to  the  date  of  that  deci- 
sion, vis.:  "The  question  came  before  the 
House  of  Lords  in  Paterson  v.  Wallace,  1 
Macq.  H.  L.  Cas.  748,  and  again  in  1858,  in 
Burionshill  Coal  Co.  v.  Reid,  3  Macq.  H.  L. 
Cas.  266.  In  the  last-named  case  Lord 
Cranworth  said  that  it  was  a  principle,  es- 
tablished by  many  preceding  cases,  *that 
when  a  master  employs  his  servant  in  a 
work  of  danger  he  is  bound  to  exercise  due 
care  in  order  to  have  his  tackle  and  machin- 
ery in  a  safe  and  proper  condition,  so  as  to 
protect  the  servant  against  unnecessary 
risks.*  This  he  held  to  be  the  law  in  both 
Scotland  and  England.  At  the  same  sitting 
of  the  House  of  Lords,  Bartonshill  Coal  Co. 
V.  McGuirCf  3  Macq.  H.  L.  Cas.  307,  was  de- 
termined. In  that  case  Lord  Chancellor 
Chelmsford  delivered  the  principal  opinion, 
concurring  in  what  was  said  in  the  Reid 
Case.  After  referring  to  the  general  doc- 
trine as  announced  in  Priestley  v.  Fowler^ 
and  recognized  subsequently  in  other  cases 
in  the  Knglish  courts,  he  said:  *In  the  con- 
sideration of  these  cases  it  did  not  become 
necessary  to  define  with  any  great  precision 
what  was  meant  by  the  words  "common 
service"  or  "common  employment,"  and  per- 
haps it  might  be  di (lieu It  Ix^forehand  to  sug- 
gest any  exact  definition  of  them.  It  is  nec- 
essary, however,  in  each  particular  ca,se  to 
ascertain  whether  the  fellow  servants  are 
fellow  laborers  in  the  same  work,  because, 
although  a  senant  may  be  taken  to  have 
engaged  to  encounter  all  risks  which  are  in- 
cident to  the  ser\'icc  which  he  undertakes, 
yet  he  cannot  be  expected  to  anticipate 
those  which  may  happen  to  him  on  occasions 
foreign  to  his  employment.  Where  serv- 
ants, therefore,  are  engaged  in  different  de- 
partments of  duty,  an  injury  committed  by 
one  servant  upon  the  other  by  carelessness 
or  negligence  in  the  course  of  his  peculiar 
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work  is  not  within  the  exception,  and  the 
master's  liabilitv  attaches  in  that  case  in 
the  same  manner  as  if  the  injured  servant 
stood  in  no  such  relation  to  him.'  " 

The  particular  acts  of  the  master  which 
entitle  the  servant  to  recover  for  injury 
caused  therebv,  were  not  definitelv  fixed  hv 
the  law  in  England  previously  to  the  pas- 
sage of  the  employer's  liability  act  in  1880, 
the  1st  and  2d  sections  of  chapter  42  of 
which  are  as  follows: 

"Section  1.  Where  after  the  commence- 
ment of  this  act  personal  injurj'  is  caused 
to  a  workman,  { 1 )  by  reason  of  any  defect 
in  the  condition  of  the  wavs,  works,  ma- 
chinery,  or  plant  connected  with  or  used  in 
the  business  of  the  employer:  or  (2)  by  rea- 
son of  the  negligence  of  any  person  in  the 
service  of  the  employer  who  has  any  super- 
intendence intrusted  to  him  whilst  in  the 
exercise  of  such  superintendence;  or  (3)  by 
reason  of  the  negligence  of  any  person  in 
the  service  of  the  employer  to  whose  orders 
or  directions  the  workman  at  the  time  of 
the  injury  was  bound  to  conform,  and  did 
conform,  vrhere  such  injury  resulted  from 
his  having  so  conformed;  or  (4)  by  reason 
of  the  act  or  omission  of  any  person  in  the 
service  of  the  employer  done  or  made  in 
obedience  to  the  rules  or  by-laws  of  the  em- 
ployer, or  in  obedience  to  particular  in- 
structions given  by  any  person  delegated 
with  the  authority  of  the  employer  in  that 
behalf;  or  (5)  by  reason  of  the  negligence 
of  any  person  in  the  service  of  the  employer 
who  has  tlie  charge  or  cvmtrol  of  any  signal, 
points,  locomotive  engine,  or  train  upon  a 
railway,  the  workman,  or  in  case  the  injury 
results  in  death,  the  legal  personal  repre- 
sentatives of  the  workman,  and  any  persons 
entitled  in  case  of  death,  shall  have  the 
same  right  of  compensation  and  remedies 
against  the  employer  as  if  the  workman 
had  not  been  a  workman  of  nor  in  the  serv- 
ice of  the  employer,  nor  engaged  in  his 
work. 

"Sec.  2.  A  workman  shall  not  be  entitled 
under  this  act  to  any  right  of  compensation 
or  remedy  against  the  employer  in  any  of 
the  following  cases:  .  .  .  (1)  Under 
subsection  1  of  §  1,  unless  the  defect  therein 
mentioned  arose  from,  or  had  not  been  dis- 
covered or  remedied  owing  to,  the  negligen«» 
of  the  employer,  or  of  some  i)erson  in  the^ 
service  of  the  employer,  and  intrusted  by 
him  with  the  duty  of  seeing  that  the  ways, 
works,  machinery,  or  plant  were  in  proi)er 
condition.  (2)  Under  subsection  4  of  §  1, 
unless  the  injury  resulted  from  some  im- 
propriety or  defect  in  the  rules,  by-laws,  or 
instructions  therein  mentioned :  Provided 
that,  where  a   rule  or  by-law  has  been  ap- 
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proved  or  has  been  accepted  as  a  proper 
rule  or  by-law  by  one  of  Her  Majesty's  prin- 
cipal Secretaries  of  State,  or  by  the  Board 
of  Trade  or  an.v  other  department  of  the 
government,  under  or  by  virtue  of  ^ny  act 
of  Parliament,  it  shall  not  be  deemed  for 
the  purposes  of  this  act  to  he  an  improper 
or  defective  rule  or  by-law.  (3)  In  any 
case  where  the  workman  knew  of  the  de- 
fect or  negliffcncf*  which  caused  his  injurj', 
and  failed  within  a  reasonable  time  to  give, 
or  cause  to  be  given,  information  thereof  to 
the  employer,  or  some  person  superior  to 
himself  in  the  service  of  the  employer,  un- 
less he  was  awaro  that  the  employer  or  such 
superior  already  knew  of  the  said  defect  or 
negligence.** 

2  Digest  of  Eng.  Cas.  pp.  2230,  2237. 

It  follows  from  the  foregoing  facts  and 
the  decisions  mentioned  upon  the  subject 
that  the  common  law  of  England,  at  the 
time  of  its  adoption  by  the  state  of  Wyom- 
ing, had  no  relation  whatever  to  the  mas- 
ter's liability  for  injuries  to  the  servant, 
and  that  the  decisions  of  the  English  courts 
prior  to  the  adoption  of  the  employer's  lia- 
bility act  are  not  binding  upon  us  in  the 
case  at  bar. 

It  appears  that  the  engineer  mentioned  in 
the  fifth  request  was  at  the  time  the  plain- 
tiff was  injured,  and  previously  thereto  had 
heoji,  in  charge  of  the  defendant's  engine, 
but  there  was  no  evidence  whatever  tending 
to  show  that  he  was  negligent  in  any  re- 
spect. It  also  appears  that  the  witness 
Blake  at  the  time  of  the  injury  waj*  and 
had  been  defendant's  "mine  foreman,"  and 
that  both  he  and  the  witness  Tait,  who  was 
assistant  foreman,  were  present  while  the 
rails  (among  which  was  the  rail  by  which 
the  plaintiff  was  injured)  were  being  load- 
ed. 

Mr.  Blake,  as  appears  from  the  following 
questions  asked  him  by  defendant's  counsel 
and  his  answers  to  the  same,  directed  the 
loading  of  the  rails,  and  knew  the  manner 
in  which  it  was  done: 

Q.  Mr.  Blake,  you  say  you  were  present 
the  morning — afternoon  at  least — this  party 
was  injured,  and  I  will  ask  you  again  now 
if  you  were  there  when  the  rails  were  load- 
ed that  M-ent  down  the  trip  from  which  Mr. 
Johnson  was  hurt  t 

A.  I   had   been   around   there. 

Q.  Were  you  present  at  the  time? 

A.  Not  all  the  time. 

Q.  Were  you  there  at  all? 

A.  Yes,  sir;  part  of  the  time. 

Q.  State  whether  or  not  you  superintend- 
ed loading  those  rails,  or   instructed  them 
to  be  done. 
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.1.  I  instnicted  them.  I  didn't  personally 
superintend. 

Q.  State  how  those  rails  were  loaded  so 
far  as  you  know. 

A.  They  were  loaded  on  the  trip  of  about 
five  empty  cars. 

Q.  How? 

.1.  On  the  last  car,  front  end  of  the  trip 
going  down  the  slope.  There  were  two  pieces 
of  3x10  and  one  piece  of  3x12  plank  placed 
in  the  end  of  the  car.  and  in  the  bed  of  the 
car — 

Q.  Did    they    stand   endways? 

A.  Yes.  stand  endwavs  in  the  bed  of  the 
car.  The  bed  of  the  car  was  then  filled  up 
within  3  or  4  inches  of  the  top  with  mine 
ties. 

9.  Three  or  4  inches  of  the  top? 

.4.  Yes,  sir. 

Q.  And  then  what? 

-4.  And  the  rails  were  loaded  on  top  of 
the  trip  and  placed  against  the  plank. 

Q.  Did  you  see  the  men  load  the  rails? 

.4.  Y'es,  sir. 

Mr.  Tait  testified  that  he  was  present  and 
assisted  in  loading  the  rails,  and  in  answer 
to  the  question  by  defendant's  counsel,  "Un- 
der whose  supervision  were  the  rails  load- 
ed?*' said,  "Mr.  Blake's."  Mr.  Tait,  as  as- 
sistant foreman,  had  control  over  the  min- 
ers and  track  layers,  and  Mr.  Blake,  the 
mine  foreman,  had  control  over  all  of  the 
men,  and  had  power  to  hire  and  discharge 
them.  No  one  engaged  in  the  work  had 
authority  superior  to  that  of  Mr.  Blake's. 
There  was  no  evidence  to  show  that  the  em- 
ployees in  conducting  the  cars  down  the 
shaft  were  negligent,  or  did  it  in  any  dif- 
ferent way  than  required  by  their  instruc- 
tions. 

Xo  statute  of  Wyoming  upon  the  subject 
of  the  master's  liability  has  been  called  to 
(mr  attention,  and  the  only  decision  in  that 
state  relating  thereto  which  we  have  been 
able  to  find  was  rendered  in  the  case  of 
Mcfiride  v.  I'nion  P.  H.  Co.  3  Wvo.  248,  21 
Pac.  687,  cited  by  appellant's  counsel  as 
supporting  their  contention.  In  that  case 
the  "plaintiff  had  been  ordered  by  the  gang 
boss  to  assist  in  lowering  an  engine  in  de- 
fendant's shops.  The  engine  was  hoisted 
above  the  track,  and  was  resting  on  tim- 
bers, which  in  turn  were  resting  on  the  rails, 
and  above  a  pit  2  or  3  feet  deep.  In  re- 
moving the  last  timber  but  three  men  were 
employed,  plaintiff  being  on  the  right-hand 
side,  and  J.  and  E.  on  the  left.  Bv  order 
of  the  boss,  J.  left  the  work,  and  the  end 
of  the  timl)er  held  by  E.  dropped  into  the 
pit,  causing  the  other  end  to  fly  up  and 
hit  plaintiff,  inflicting  the  injuries  com- 
plained of.     The  jury  found  that  the  gang 
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\}o>H  bad  imniediHte  control  of  the  work, 
but  that  he  was  under  tlie  general  control 
of  the  master  mechanic;  that  the  latter  was 
not  in  the  shops  at  the  time,  but  that  the 
foreman,  who  superintended  the  work  in  the 
shops  under  tlie  general  directions  of  the 
master  mechanic,  was  present.  Held,  that 
the  defendant  could  not  be  held  liable  for 
the  neglicjence  of  the  gang  boss  as  a  vice 
principal  in  the  exclusive  control  of  a  de- 
partment." In  the  opinion,  delivered  by 
Mr.  Justice  Corn,  it  is  said:  "None  of  the 
authorities,  we  believe,  go  to  the  length  of 
holding  the  master  liable  for  the  negligence 
of  an  employee  as  vice  principal  in  con- 
trol of  a  department,  when  there  is  in  the 
same  department,  and  j) resent  at  the  time 
of  the  accident,  a  superior  under  whose  or- 
ders and  control  such  employee  perform  his 
duties.  There  is,  however,  a  class  of  cases 
where  the  employee  is  the  representative  of 
the  master,  though  not  in  control  of  a  sep- 
arate department;  and  where  the  master  is 
liable  for  his  negligence^  not  upon  any 
ground  of  superior  rank  or  grade  in  the 
service,  but  from  the  character  of  the  sen*- 
ice  which  he  is  designated  to  perform.  *Ono 
of  tlie  exceptions  to  the  general  rule  of  the 
common  law  that  the  master  is  not  liable 
to  one  employee  for  the  negligence  of  a  co- 
employee  in  the  same  service  arises  from 
the  obligation  of  the  master,  whether  a  nat- 
ural person  or  a  corporate  body,  not  to  ex- 
pose the  servant,  when  conducting  the  mas- 
ter's business,  to  perils  or  hazards  against 
which  he-  may  be  guarded  by  proper  dili- 
gence upon  the  part  of  the  master.'  Han- 
nibal d  St.  J.  R.  Co.  V.  Fox,  31  Kan.  597, 
3  Pac.  322.  Such  proper  diligence  imposes 
upon  the  master  such  duties  as  to  furnish 
to  the  men  a  reasonably  safe  place  in  which 
to  work,  to  furnish  them  proper  and  safe 
machinery  and  materials  with  which  to 
work,  to  exercise  reasonable  care  and  dili- 
gence in  making  sudicient  regulations  for 
the  safe  running  of  trains,  so  as  to  avoid  in- 
jury from  collisions,  etc.,  to  furnish  suffi- 
ciently skilful  coemployees  and  in  sufficient 
number  for  the  safe  performance  of  any  par- 
ticular piece  of  work  in  which  an  employee 
is  called  upon  to  take  part,'*  etc.  The  same 
exceptions  referred  to  by  Justice  Corn  have 
been  made  in  the  statutes  of  several  of  the 
states,  are  the  same  as  those  mentioned  in 
some  of  the  English  cases  before  cited,  and 
are  among  the  exceptions  set  out  in  the 
employer's  liability  act  of  1880.  Independent 
of  statute,  they  rx^'  in  principle,  correct, 
and  are  sustained  by  public  policy  and  the 
decisions  of  many  well-considered  cases  by 
the  courts  in  this  country.  Under  these  ex- 
ceptions a  person  intrusted  by  the  master 
with  the  management  of  his  general  busi- 
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ness,  or  with  some  special  part  of  it,  is  not 
a  fellow  servant  with  the  subordinate  em- 
ployee. •  The  duties  imposed  by  these  ex- 
ceptions are  personal  duties  of  the  master, 
which  can  in  no  way  be  delegated  by  him 
so  as  to  relieve  him  from  liability.  Xor  is 
the  negligence  of  the  person  to  whom  the 
management  of  the  master's  business  is  in- 
trusted among  the  risks  of  the  employment 
which  the  servant  assumes.  As  Blake,  the 
foreman,  and  his  assistant,  were  both  pres- 
ent when  the  rails  were  being  loaded,  the 
former  directing  and  the  latter  assisting  the 
men  engaged  in  the  work,  if  the  manner  of 
loading  the  rails  upon  the  cars  was  negli- 
gent, and  in  consequence  thereof,  as  alleged 
in  the  complaint,  one  of  the  rails  on  the 
top  of  the  cars,  being  loose  and  unfastened, 
fell  down  the  slope,  and  injured  the  plain- 
tiff, it  was  the  negligence  of  the  foreman 
and  his  assistant,  and  not  that  of  the  em- 
ployees working  under  them.  Whether  the 
manner  was  negligent  was  in  issue,  and, 
under  the  evidence,  was  a  question  for  the 
jury  to  determine.  The  case  at  bar  is  dis- 
tinguishable from  the  Wyoming  case  in 
this:  The  plaintiff  was  not,  as  in  that  case, 
present  and  assisting  in  the  operation  which 
caused  the  injury.  Nor  was  the  head  fore- 
man in  that  case,  as  in  the  case  at  bar, 
present  and  directing  the  operation. 

It  follows  from  what  we  have  said  that 
all  of  the  requests  under  consideration  were 
properly  refused,  first,  because  it  is  not  the 
law  in  the  state  of  Wyoming  that  "persons 
employed  in  the  same  general  work"  of  the 
master  are  fellow  servants,  and  on  princi- 
ple, and  by  the  weight  of  authority,  persons 
engaged  in  the  service  of  the  master,  who 
are  intrusted  by  him  with  the  management 
or  direction  of  his  general  work,  or  with 
some  particular  part  thereof,  are  not  fellow 
servants  with  the  subordinate  employees, 
but  are  vice  principals;  and,  second,  under 
the  evidence  the  alleged  negligence  is  not 
attributable  to  either  the  engineer  or  the 
subordinate  employees  who  assisted  in  load- 
ing the  rails  upon  the  cars. 

5.  The  appellant  also  has  assigned  as  er- 
ror the  giving  of  the  following  instruction: 
"(7)  It  is  the  duty  of  the  master,  when 
tlio  nature  of  the  business  required  it,  to 
make  and  promulgate  rules  for  the  protec- 
tion of  his  servants,  and  to  use  due  care  and 
diligence,  after  the  making  and  promul- 
gating of  a  necessary  rule,  to  have  it  en- 
forced: and  if  you  should  find  from  the 
evidence*  in  this  case  that  the  nature  of  the 
defendant's  business  was  such  as,  in  the 
exercise  of  due  care  and  prudence  for  the 
safety  of  its  employees,  required  the  making 
and  promulgating  of  rules,  and  should  fur- 
ther find  that  the  defendant  failed  to  make 
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and  promulgate  such  rules,  or,  having  made 
and  promulgated  the  same,  failed  to  use  due 
care  and  diligence  to  have  them  en- 
forced, and  should  further  find  that 
the  injuries,  if  any,  received  by  the 
plaintift'  were  caused  by  such  failure, 
you  should  find  for  the  plaintiff."  The  fol- 
lowing rule,  stated  in  Barrows  on  Negli- 
gence, p.  102,  §  40,  is  generally  sustained 
by  both  courts  and  text  writers,  to  wit:  "It 
is  the  duty  of  the  master  to  prescribe  and 
publibh  such  suitable  rules  as  the  circum- 
stances may  reasonably  require  for  the  prop- 
er and  snfe  transaction  of  the  business.  This 
duty  of  the  master  to  protect  his  servants 
bv  making  suitable  rules  for  the  safe  man- 
agemcnt  of  the  business  becomes  more  im- 
perative in  proportion  to  the  danger  and 
complication  of  the  work;  but  whether  any 
rule  at  all  is  required,  in  the  exercise  of 
ordinary  care,  in  a  particular  case,  or 
whetJjer  the  one  in  effect  at  the  time  of  the 
injury  was  reasonably  sufficient,  are  gen- 
erally questions  of  fact  for  the  jurj'.  .  .  . 
And  the  master  must  also  exercise  ordinary 
care  to  see  that  the  rules  and  regulations 
are  enforced.''  A  failure  upon  the  part  of 
the  master  to  perform  this  dutj'  is  negli- 
gence per  8€.  V\'ood,  Mast.  &  S.  §  403. 
Whether  this  duty  has  been  performed  de- 
pends upon  the  circumstances  of  each  par- 
ticular case;  and  when  the  evidence,  as  in 
this  case,  is  such  as  reasonable  men  might 
differ  as  to  whether  the  duty  has  been  per- 
formed, it  is  a  question  for  the  jury.  In 
Eantirood  v.  Retsof  Min.  Co.  8()  Hun,  91, 
06.  34  N.  Y.  Supp.  196,  198,  the  court  said: 
"It  is  quite  clear  in  this  case  that  the  ques- 
tion whether  or  not  the  case  was  a  proper 
one  for  requiring  the  defendant  to  estab- 
lish rules  for  the  government  of  its  em- 
ployees in  drawing  salt  from  this  bin  when 
men  were  engaged  inside  of  it  was  one  as  to 
which  reasonable  men  might  differ.  .  .  , 
In  every  case  its  duty  is  performed  by  the 
exercise  of  reasonable  care  in  deciding  in 
the  first  place  whether  rules  are  necessary, 
and.  in  the  second  place,  in  making  such 
rules  as  appear  to  l)e  sufficient.  But  the 
question  in  either  case  i^iay  be  for  the  jury 
whether,  in  the  first  place,  the  company  took 
reasonable  Ciire  to  conclude  whether  rules 
were  necessary,  or,  in  the  second  place,  if 
they  were,  whether  the  rules  thus  made  were 
proper  for  the  purpose  for  which  they  were 
intended.  When  the  question  is  whether  the 
case  was  one  in  which  rules  ought  to  have 
been  made,  the  fact  that  other  iK^ople  or 
corporations  engaged  in  the  same  business 
had  or  had  not  found  it  necessary  to  make 
rules  upon  that  subject,  is  one  which  might 
well  be  considered.  But  the  fact  that  no 
such  rules  had  been  made  is  not  conclusive 
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against  the  necessity  of  making  them.  It  is 
simply  a  fact  to  be  considered."  Under  the 
circumstances  disclosed  by  the  evidence,  the 
instruction  under  consideration  correctly 
stated  the  law,  and  properly  submitted  to 
the  jurj'  the  question  as  to  whether  the  de- 
fendant, in  respect  to  the  matter  of  making, 
promulgating,  and  enforcing  necessary  rules, 
was  negligent. 

(».  In  addition  to  the  instructions  herein- 
before mentioned,  requested  by  the  defend- 
ant, ten  others  were  asked  for  by  it,  and 
the  refusal  of  each  is  assigned  as  error.  As 
the  instructions  given  by  the  court  covered 
the  whole  case,  and  properly  submitted  it 
to  the  jury,  the  other  ten  requests  being  of 
minor  importance,  it  is  not  necessary  to 
pass  upon  them.  Statt  v.  Ha  worth,  24 
Utah,  398-425,  68  Pac.  155,  and  cases  there 
cited;  Holland  v.  Oregon  Short  Line  R.  Co. 
26  Utah,  209,  72  Pac.  940. 

7.  In  the  examination  in  chief  of  a  wit- 
ness for  the  plaintiff  the  following  occurred : 

Q.  Now  tell  just  the  movement  of  that 
car  when  it  was  in  operation  down  that 
slope? 

A.  I  could  not  say  for  that  car  or  that 
trip  at  that  time. 

Q.  Other  trips? 

Defendant's  counsel  objected  to  these  ques- 
tions as  incompetent  in  this :  That  what  may 
have  been  done  at  other  times  was  not  evi- 
dence of  what  was  done  on  the  occasion  of 
the  injury.  The  objection  was  overruled, 
and  the  witness  answered:  "I  was  with  it 
at  various  times  an((  places  in  that  slope 
during  my  employment  prior  to  this  acci- 
dent. At  times  it  would  run  steady,  and  at 
other  times  it  kind  of  jerked."  It  is,  in 
substance,  alleged  m  the  complaint  that  on 
the  day  of  the  injury,  and  long  prior  there- 
to, by  reason  of  the  weight  of  the  rails, 
the  downward  slope  of  the  shaft,  and  the 
jerking  of  the  cable,  the  letting  down  of  the 
rails  was  very  dangerous  to  the  plaintiff, 
and  that  the  defendant  had  full  notice  there- 
of. These  allegations  were  denied  in  the 
defendant's  answer.  In  view  of  that  fact 
the  objection  was  properly  overruled. 

8.  A  witness  for  the  defendant  was  asked 
by  its  counsel  the  following  question:  "Mr. 
Hopkins,  after  your  experience  and  inves- 
tigation in  these  matters,  which  is  the  bet- 
ter or  safer  way  of  letting  down  those  rails 
in  the  mine  in  question,  by  placing,  as  was 
done  f<jrinerly,  against  plank — the  en<l  of 
the  rail  against  i)hink — raised  above  the  sur- 
face of  the  car  beliind  (that  is,  the  one  in 
vogue  at  the  time  of  the  accident),  or  the 
one  you  now  say  they  adopted  by  hanging 
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them  on  an  iron  rod?"  This  question  was 
objected  to  by  the  plaintiff  as  incompetent, 
and  calling  for  an  opinion  mwn  a  matter 
which  it  was  the  province  of  the  jury  to  de- 
cide. As  to  which  of  the  methods  referred 
to  in  the  question  was  the  safest  was  not 
an  issue  in  the  case,  and  the  opinion  called 
for  related  to  a  nutter  which,  if  it  had  l)een 
in  issue,  would  have  l)een  a  question  exclu- 


sively for  tiie  jury,  and  therefore  not  the 
subject  of  expert  opinions. 

Upon  a  careful  examination  of  the  whole 
record  we  fail  to  discover  any  reversible 
error. 

The  judgment  is  affirmed  with   costs. 

MoCarty,  J.,  concurs.  Bartoh,  J.,  con- 
curs in  tlie  judgment. 


FLORIDA  SUPREME  COURT. 


HARTFORD     FIRE     INSURANCE 
PANY,  Plff.  in  Err,, 

Joseph  H.  REDDING  et  al. 


COM- 


( 


Fla 


) 


*1.  Chapter  4173,  p.  lOl,  act  approved 
Jane  3,  18»3,  which  authorizes  the  recovery 
of  attorneys'  fees  In  certain  cases  against  In- 
surance companies,  is  constitutional. 

2.  The  attorneyM*  feeM  provided  for 
by  chap.  4173,  p.  101,  act  approved  June  3, 
1893,  may,  under  the  2d  section  of  that  act. 
he  recovered  In  the  same  suit  and  included 
In  the  same  Judgment  as  the  amount  due 
upon  the  policy  of  insurance. 

3.  Chapter  4173.  p.  101,  act  approved  June 
3,  1893,  which  authorizes  the  recovery  of 
attorneys'  fees  in  certain  cases  against  In- 
surance companies,  was  not  repealed  by  chap. 
4677,  p.  33,  act  approved  May  31,  1899. 

4.  Chapter  4677,  p.  33,  act  approved  May 
31.  1899,  does  not  deprive  the  Insurer  of  the 
right  to  plead  that  the  fire  was  caused  by 
the  criminal  conduct  of  the  insured,  or  that 
the  Insurable  value  thereby  required  to  be 
ftxed  and  written  in  the  policy  was  procured 
to  be  so  fixed  by  fraud  on  the  part  of  the 
assured. 

5.  Chapter  4077,  p.  33.  act  approved  May 
31,  180f».  Is  not  repugnant  to  the  Constitu- 
tion of  this  state,  nor  to  that  of  the  United 
States. 

O.  Leave  to  amend  a  pleading  may  be 
gi'anted  durlnjr  a  term  of  court  without  no- 
tice to  the  opixisUe  party  of  the  application 
therefor,    even    though    the    cause    has    been 

•Ileadnotes  by  Carter,  P.  J. 
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31    L. 

201  : 


NoTK. — As  to  constitutionality  of  provision 
for  attorneys'  fees  In  a  particular  class  of 
cases,  see  also  note  to  Louisville  Safety  Vault  & 
T.  Co.  V.  Louisville  &  N.  U.  Co.  14  L.  R.  A.  586, 
and  the  later  cases  In  this  series  of  I'nion 
Cent.  L.  Ins.  Co.  v.  Chowning,  24  L.  U.  A. 
504  ;  Hocking  Valley  Coal  Co.  v.  Uosser,  29  L. 
R.  A.  380 ;  Vogel  v.  Pekoe.  30  L.  It.  A. 
Cameron  v.  Chicago,  M.  &  St.  P.  R.  (^o. 
R.  A.  .:i53  :  Dell  v.  Marvin.  45  L.  R.  A. 
Davidson  v.  Jennings,  48  L.  R.  A.  340  ;  Gano 
v.  Minneapolis  &  St.  L.  R.  Co.  55  L.  R.  A.  263  : 
Missouri,  K.  &  T.  R.  Co.  v.  Slmonson.  57  L.  R. 
A.  765  :  Pha?nix  Ins.  Co.  v.  Schwartz,  57  L.  R. 
A.  752  ;  and  Atkinson  v.  Woodmansee.  04  L.  R. 
A.  325. 
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submitted   upon    demurrer   by   brief  at    such 
term. 

7.  l¥here  an  amendment  of  the  deela- 
ratlon  1«  permitted  pending  the  hearing 
of  a  demurrer  thereto  the  court  should  per- 
mit the  defendant  to  plead  or  demur  to  the 
amended  declaration,  and  it  will  be  error  for 
the  court  to  apply  the  demurrer  on  file  to  the 
amended  declaration  without  defendant's  con- 
sent. 

8.  ErrorH  ^vithont  injury  are  not  ground 
for  reversal. 

9.  The  requirements  in  the  standard 
insurance  policy  that  the  Insured  shall 
give  notice  of  loss  and  make  proofs  of  loss  are 
conditions  precedent  to  the  right  to  sue :  b;u 
a  failure  to  give  the  notice  or  to  make  the 
proofs  within  the  time  stipulated  will  not  In- 
validate the  policy,  or  work  a  forfeiture  of 
the  rights  of  the  Insured.  In  the  absence  of 
a  stipulation  lo  that  effect,  but  will  merely 
postpone  the  day  of  payment,  where  sucii 
notice  is  given  and  proofs  of  loss  made  with- 
in such  time  as  will  enable  the  Insured  to 
bring  hlfl  suit  within  the  time  limited  by  the 
policy. 

10.  Where  proofs  of  loss  required  to 
he  made  and  served  upon  the  company  by 
the  policy  are  sufficiently  full  to  give  the 
company  notice  of  the  loss  re<iulred  by  an- 
other provision  In  the  policy,  the  same  docu- 
ment  will  l)e  sufficient  as  a  notice  of  the  loss. 
as  well  as  proofs  of  loss. 

11.  Proofs  of  Ions  served  upon  an  in- 
surance company,  signed  and  sworn  to 
by  the  insured,  stating  that  the  fire  occurred 
at  a  stated  hour  on  a  day  named ;  that  It 
originated  In  the  roof  or  attic  of  the  build- 
ing, but  how  it  originated,  or  the  cause  llwre- 
of.  was  to  the  insured  entirely  unknown  : 
that   the   fire   did   not   originate  by   any   act. 


As  to  statutes  requiring  payment  of  full 
amount  of  insurance,  see  also.  In  this  series, 
Seyk  V.  Millers'  Nat.  Ins.  Co.  3  L.  R.  A.  523  : 
(iueen  Ins.  Co.  v.  Leslie.  9  L.  R.  A.  45  :  German 
Ins.  Co.  v.  Eddy,  19  L.  R.  A.  707  :  Havens  v. 
(termanla  F.  Ins.  Co.  20  L.  R.  A.  107  :  iJugger 
v.  Mechanics'  &  T.  Ins.  Co.  2S  L.  R.  A.  796  ;  and 

j  Daggs  V.  Orient  Ins.  Co.  .35  L.  R.  A.  227. 

I  As  to  forfeiture  of  insurance  by  failure  to 
furnish  proofs  of  loss  within  certain  time,  see 
SteeJe  v.  German  Ins.  Co,  18  L.  R.  A.  85.  and 
note;  Southern  Home  Rldg.  &  L.  Asso.  v.  Home 
Ins.  Co.  27  L.  R.  A.  844  ;  Southern  F.  Ins.  Co. 
v.  Knight.  52  L.  R.  A.  70:  and  Peabody  v. 
Salterlee.  52  L.  R.  A.  956. 
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design,  or  procnrement  on  the  part  of  the 
Insured,  or  in  consequence  of  any  fraud  or 
evil  practice  done  or  suffered  by  the  insured ; 
and  that  any  other  Information  required  by 
the  company  would  be  furnished  on  request, 
— substantially  comply  with  a  provision  in 
the  policy  requiring  the  proofs  of  loss  to 
state  the  knowledge  and  belief  of  the  insured 
as  to  the  time  and  origin  of  the  fire,  par- 
ticularly as  the  company  requested  no  further 
information  from  the  Insured. 

12.  Trial  coarts  have  povrer  to  permit 
parties  to  nvitlidra^*  from  written  stip- 
ulations waiving  a  Jury  and  submitting  the 
cause  upon  an  agreed  statement  of  facts  to 
the  court.  The  exercise  of  such  power  rests 
in  discretion,  and  it  Is  properly  exercised 
where  the  application  is  made  before  the 
court  has  decided  the  cause  under  the  writ- 
ten submission,  and  the  party  applying  has 
discovered  other  pertinent  facts  since  the 
submission  was  entered  into,  which  the  other 
party  declines  to  embrace  in  the  agreed  state- 
ment. The  fact  that,  by  the  exercise  of  due 
diligence,  the  omftted  facts  might  have  been 
discovered  before  the  submission  was  entered 
into,  docs  not  deprive  the  court  of  the  power 
to  grant  the  application  to  withdraw. 

13.  irnder   i   1050.    Rev.  Stat.  1892,  a  plain- 
tiff may  file  more  than  one  replication  or  sub- 
sequent pleading  to  any  pleading  of  the  de 
fendant.  If  he  so  desires. 

14.  Wliere,  at  the  time  a  policy  of  In- 
Muranee  i«  ^vrltten.  other  luMarance 
exlMts  upon  the  same  property,  and  the  fact 
is  known  to  the  agent,  who  communicates  it 
to  the  company,  and  the  company  accepts  the 
premium,  and  does  not  deny  the  validity  of 
Its  policy  on  account  of  such  other  insurance 
until  after  a  loss  occurs,  the  company  is 
liable,  though  its  consent  for  such  other  in- 
surance was  not  indorsed  upon  the  policy  as 
required  by  its  terms.  Such  conduct  on  Its 
part  amounts  to  a  waiver  of  the  provision  re- 
quiring written  consent  for  other  insurance, 
and  the  waiver  will  apply,  not  only  to  the 
other  insurance  as  it  existed  when  Its  policy 
was  written,  but  to  any  policy  subsequently 
issued  in  lieu  or  renewal  of  such  other  In- 
surance. 


(June  4,  1904.) 

ERROR  to  the  Circuit  Court  for  Jefferson 
County  to  review  a  judgment  in  favor 
of  plaintiffs  in  an  action  brought  to  enforce 
payment  of  the  amount  alleged  to  be  due 
under  a  fire  insurance  policy.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cookrell  A  Son  for  plaintiff  in 
error. 

Mr.  T.  li.  Clarke,  for  defendants  in  er- 
ror: 

Notice  to  the  agent  is  notice  to  the  com- 
pany, especially  when  communicated  by  the 
agent  to  the  company,  and  when  received 
and  acted  on  by  the  company. 

Argall  v.  Old  North  State  Ins.  Co.  84  N. 
C.  355;  May,  Ins.  §  463;  West  Branch  Ins. 
€o.  V.  Helfenstein,  40  Pa.  289,  80  Am.  Dec. 
67  L.  R,  A. 


573;  Honie  Ins.  d  Bkg.  Co.  v.  Myer,  93  111, 
271. 

If  insured  was  entirely  without  knowledge 
as  to  how  the  fire  occurred  or  the  cause 
thereof;  and  if  it  did  not  originate  from  any 
act,  procurement,  or  evil  practice  done  or 
suffered  by  insured, — it  can  scarcely  be  pre- 
sumed that  insured  had  any  belief  as  to  the 
origin  of  the  fire. 

If  the  insurer  objects  to  proofs  of  loss,  he 
must  return  them  promptly  and  point  out 
their  defects;  and  they  are  presumed  to  be 
waived  if  the  insurer  does  not  object  to  de- 
fects therein,  but  bases  its  refusal  to  pay  on 
other  grounds. 

May,  Ins.  §  469,  p.  1119,  note;  Imperial 
Mfg.  Co.  V.  American  Credit  Indemnity  Co. 
(La.)  26  Ins.  L.  J.  626;  Post  v,  ^tna  Ins. 
Co.  43  Barb.  351 ;  O'Conner  v.  Hartford  F. 
Ins.  Co.  31  Wis.  160. 

The  time  within  which  this  statement 
shall  be  furnished  is  not  made  the  essence  of 
the  contract. 

May,  Ins.  §  465,  pp.  1097,^1099,  note  a; 
German  Ins.  Co.  v.  Davis,  40  Neb.  700,  59  N, 
W.  698;  Continental  Ins.  Co.  v.  Chase,  89 
Tex.  212,  34  S.  W.  93 ;  Sergent  v.  Liverpool  d- 
L.  d  G.  Ins.  Co.  155  N.  Y.  349,  49  N.  E.  935 ; 
Carpenter  v.  German- American  Ins.  Co.  52 
Hun,  249,  4  N.  Y.  Supp.  925 ;  Taher  v.  Royal 
Ins.  Co.  124  Ala.  681,  26  So.  260;  Tubbs  y. 
Dwelling- House  Ins.  Co.  84  Mich.  646,  48  N. 
W.  296 ;  Coventry  Mut.  Live  Stock  his.  Asso. 
V.  Evans.  102  Pa.  281 ;  Weiss  v.  American 
F.  Ins.  Co.  148  Pa.  349,  23  Atl.  991. 

This  policy  covered  a  building  which  was 
totally  destroyed  by  fire,  of  which  destruc- 
tion the  insurer  had  immediate  notice:  and, 
under  our  statutes  fixing  the  measure  of* 
damages  in  such  cases,  and  upon  the  princi- 
ples of  general  insurance  law,  no  further 
proofs  of  loss  were  necessary  or  could  be  re- 
quired to  perfect  a  right  of  action  in  the  in- 
sured. 

Acts  1899,  chap.  4677,  §§  1,  2,  p.  33 ;  May, 
Ins.  §  465;  Pennsylvania  F.  Ins.  Co.  v. 
Dougherty,  102  Pa.  568. 

Admitting  that  this  policy  has  no  indorse- 
ment permitting  the  additional  insurance, 
the  court,  in  overruling  this  demurrer, 
simply  holds  that  the  facts  set  out  in  the 
replication  constitute  a  waiver  and  estopi)el 
on  the  part  of  the  defendant. 

As  waiver  and  estoppel  cannot  be  abol- 
ished bv  contract,  the  clause  as  to  written 
consent  does  not  prevent  the  operation  of 
the  usual  rules  by  which  the  subsequent 
waiver  of  that  clause  mav  be  established. 

Alabama  State  Mut.  Assur.  Co.  v.  Long 
Clothing  d  Shoe  Co.  123  Ala.  667,  26  So. 
Ooo;  Grubhs  V.  Virginia  F.  d  M.  Ins.  Co.  110 
N.  C.  108,  14  S.  E.  516;  Equitable  F.  Ins. 
Co.  V.  Alexander  (Miss.)   12  So.  25;  Thomp- 
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son  V.  St.  Louis  Mut.  L.  Ins,  Co.  52  Mo. 
4G9;  Walsh  v.  .fJtna  L.  Ins.  Co.  30  Iowa, 
133,  6  Am.  Rep.  6G4;  Peck  v.  New  London 
County  Mui.  Ins.  Co.  22  Conn.  575;  Kieman 
V.  Dutchess  County  Mut.  Ins.  Co.  150  N.  Y. 
190,  44  N.  E.  G98;  Titus  v.  Qlens  Falls  Ins. 
Co.  81  N.  Y.  410. 

The  silence  of  the  company  in  such  case 
should  be  treated  as  its  assent  to  the  addi- 
tional insurance. 

Alabama  State  Mut.  Assur.  Co.  v.  Long 
Clothing  d  Shoe  Co.  123  Ala.  6()7,  2()  So. 
658;  Beach.  Ins.  §  767;  Wood,  Fire  Ins.  p. 
807;  Planters'  Mut.  Ins.  Co.  v.  Lyons,  38 
Tex.  253;  Hay  ward  v.  National  Ins.  Co.  52 
Mo.  181,  14  Am.  Rep.  400. 

An  office  which  issues  a  subsequent  policy 
will  be  presumed  to  have  notice  of  a  prior 
one.  And  where  both  policies  are  negotiated 
through  the  same  person,  who  is  agent  for 
both  companies,  his  knowledge  is  the  knowl- 
edge of  each  company. 

May,  Ins.  §  370;  Richmond  v.  Niagara  F. 
Ins.  Co.  (9  N.  Y.  230;  Barnes  v.  Union  Mut. 
F.  Ins.  Co.  45  N.  H.  21 ;  Warner  v.  Peoria 
Marine  d  F.  Ins.  Co.  14  Wis.  318;  Phoenix 
Iris.  Co.  V.  Spiers,  87  Ky.  285,  8  S.  W.  453; 
Planters'  Mut.  Ins.  Co.  v.  Lyons,  38  Tex. 
263;  Crescent  Ins.  Co.  v.  Griffin,  59  Tex.  509. 

Leave  to  keep  insured  to  a  greater  amount 
than  is  contained  in  the  policy  is  a  sufficient 
indorsement  permitting  prior  and  subse- 
quent insurance. 

Blake  v.  Exchange  Mut.  Ins.  Co.  12  Gray, 
265;  Palatine  Ins.  Co.  v.  Kwing,  35  C.  C.  A. 
236,  92  Fed.  Ill :  First  Baptist  Soc.  v.  Hills- 
borough Mut.  F.  Ins.  Co.  19  N.  H.  580; 
Broirn  v.  Cattaraugus  County  Mut.  Ins.  Co. 
18  y.  Y.  385;  May,  Ins.  §  365,  p.  804;  Pit- 
ney V.  Glen's  Falls  Ins.  Co.  65  N.  Y.  6. 

Notice  to  insurer's  agent  that  the  insured 
has  taken  out  additional  insurance  on  the 
insured  property  is  notice  to  the  insurer. 

Home  F.  Ins.  Co.  v.  Wood,  50  Neb.  381, 
69  N.  W.  941 ;  Hibernia  Ins.  Co.  v.  Malevin- 
8ky,  6  Tex.  Civ.  App.  81,  24  S.  W.  804;  Mor- 
ris V.  Orient  Ins.  Co.  106  Ga.  472,  33  S.  E. 
430;  May,  Ins.  §  308.  p.  823,  note:  Missis- 
sippi Home  Ins.  Co.  v.  Dobbins,  81  Miss. 
623.  33  So.  504 ;  3  Joyce.  Ins.  §  2486 ;  Wood. 
Fire  Ins.  p.  838:  Phenix  Ins.  Co.  v.  Tomlin- 
son,  125  Ind.  84,  9  L.  R.  A.  317,  21  Am.  St. 
Rep.  203,  25  N.  E.  126;  Schrciber  v.  German- 
American  Hail  Ins.  Co.  43  Minn.  368,  45  X. 
W.  708. 

Carter,  P.  J.,  delivered  the  opinion  of 
the  court: 

This  writ  of  error  is  taken  from  a  judg- 
ment in  favor  of  defendants  in  error  ren- 
dered by  the  circuit  court  of  Jefferson  coun- 
ty in  an  action  against  plaintiff  in  error  up- 
on a  fire  insurance  policy.  The  policy,  in 
67  L.  R.  A. 


form,  is  substantially  the  same  as  that  set 
forth  in  the  statement  of  facts  in  the  case  of 
Indian  IHver  State  Bank  v.  Hartford  F.  Ins. 
Co.  (Fla.)  35  So.  228,  except  as  hereinafter 
stateil.  It  is  dated  October  14,  1899,  and 
purports  to  insure  Ida  H.  Redding,  for  the 
term  of  one  year  from  October  16,  1899, 
"against  all  direct  loss  or  damage  by  fire  ex- 
cept as  hereinafter  provided  to  an  amount 
not  exceeding  $1,500"  to  the  building  there- 
in specifically  described.  It  contains  an  in- 
dorsement, 'The  insurable  value  of  the 
building  herein  described  is  fixed  at  $3,000," 
purporting  to  have  been  made  "to  comply 
with  the  act  of  the  legislature  of  the  state 
of  Florida  regulating  the  issue  of  policies  by 
fire  insurance  companies,  approved  May  31, 
1899." 

The  declaration,  as  originally  drawn,  al- 
leges the  making  of  the  policy,  the  payment 
of  the  premium,  and  the  ownership  of  the 
property  by  Ida  H.  Redding  at  the  time  the 
policy  was  issued  and  at  the  time  of  the  fire. 
It  alleges  that  by  the  policy'  the  defendant 
"did  insure  the  plaintiff  Ida  H.  Redding  for 
the  term  of  one  year  from  the  said  15th  day 
of  October,  a.  d.  1899,  at  noon,  to  the  15th 
day  of  October,  a.  d.  1900,  at  noon,  against 
all  loss  or  damage  by  fire,  except  as  therein 
provided,  to  an  amount  not  exceeding  the 
sum  of  $1,500,"  on  a  certain  building  (de- 
scribing it)  ;  that  "in  and  by  its  said  policy 
the  said  defendant,  the  Hartford  Fire  Insur- 
ance Company,  did  promise  and  agree  to  pay 
to  the  plaintiff  Ida  H.  Redding  all  such  loss 
or  damage  as  might  occur  to  said  building  by 
fire  during  the  period  of  such  insurance 
aforesaid,  not  exceeding  the  said  sum  of 
$1,500,  sixty  days  after  notice  and  proof  of 
such  loss  or  damage  furnished  to  the  said 
defendant  company;"  that  "on  the  21st  day 
of  August,  A.  D.  1900,  and  while  the  said 
I>oiicy  of  insurance  was  in  full  force  and  ef- 
fect, the  aforesaid  building  was  totally  and 
entirelv  lost  and  dest  roved  bv  fire,  of 
which  loss  and  destruction  the  .said  de- 
fendant had  due  notice;"  and  that  "the 
plaintiff  Ida  H.  Redding  has  rendered 
to  the  .said  defendant  company  a  par- 
ticular account  and  proof  of  said  loss 
mure  than  sixty  days  prior  to  the  com- 
mencement of  this  action,  and  has  otherwise 
fully  complied  on  her  part  with  all  the  con- 
ditions of  said  contract  of  insurance."  It 
further  alleges  that  the  cash  value  of  the 
building  was  $4,000  at  the  time  of  the  loss; 
that  Ida  II.  Redding  actually  sustained  loss 
to  said  amount;  that  the  total  insurance 
on  the  building  was  $3,000,  consisting  of  the 
lK>licy  in  suit,  "and  a  like  policy  of  in.sur- 
ance  for  the  sum  of  $1,500  issued  to  the 
plaintiff  Ida  H.  Redding  on  the  .said  build- 
ing by  the  Home  Insurance  (*ompany  of  New 
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York  city,  at  its  Monticello,  Florida,  agency, 
numbered  328,  dated  April  18,  1900,  and 
expiring  April  18,  A.  d.  1901,  of  all  which 
the  defendant  had  due  notice  and  proof." 

There  are  other  allegations  in  the  declara- 
tion, which  need  not  be  noticed,  further  than 
to  say  that  attorneys'  fees  were  claimed  un- 
der the  statute  hereafter  referred  to.  The 
policy  waH  attached  to,  and  made  a  part  of, 
the  declaration. 

The  defendant  filed  its  motion  to  strike 
those  allegations  of  the  declaration  claiming 
attorneys'  fees  upon  the  grounds: 

(1)  There  is  no  law  authorizing  such  re- 
covery. 

(2)  There  is  no  law  which  required  de- 
fendant to  pay  attorneys*  fees  before  suit 
brought  and  prosecuted. 

(3)  There  is  no  law  authorizing  plaintiff 
to  demand  such  fees  before  suit  brought  and 
prosecuted.  Consequently  there  can  be  no 
failure  to  pay,  on  which  to  predicate  a  de- 
mand and  refusal.  This  motion  was  over- 
ruled, and  the  ruling  is  assigned  as  error. 

The  court  at  the  trial  instructed  the  jury 
to  find  for  the  plaintiff  an  additional  sum  as 
attorneys'  fees,  to  be  fixed  at  such  reasonable 
amount  as  was  shown  bv  the  evidence.  This 
instruction  was  excepted  to,  and  is  also  as- 
signed as  error. 

The  recovery  of  attorneys'  fees  in  cases  of 
this  character  is  authorized  by  chapter  4173. 
p.  101,  act  approved  June  3,  1893.  It  is 
contended  that  the  statute  is  unconstitu- 
tional, but  this  court  held  otherwise  in  Til- 
lis  V.  Liverpool  d  L,  dc  G.  Ins.  Co.  (Fla.) 
3.5  So.  "171,  and  we  adhere  to  that  decision. 
The  2d  section  of  the  statute  provides  that 
'*the  amount  to  be  recovered  for  fees  and 
compensation  for  attorneys  and  solicitors 
against  life  and  fire  insurance  companies  as 
provided  in  the  foregoing  section,  shall  be 
ascertained  and  fixed  by  the  court  in 
chancery  causes,  or  a  jury  in  common  law 
actions,  from  testimony  adduced  for  that 
purpose,  and  shall  be  included  in  the  judg- 
ment or  decree  rendered  against  such  com- 
panies." This  language  shows  very  clearly 
that  the  legislature  intended  to  authorize 
the  plaintiff  in  actions  upon  life  and  fire  in- 
surance policies  to  recover  and  have  included 
in  one  and  the  same  judgment  the  amount 
due  upon  the  policy  and  the  attorneys'  fees, 
and  there  is  consequently  no  impropriety  in 
claiming  attorneys'  fees  by  the  declaration 
which  seeks  to  recover  upon  the  policy. 

It  is  further  contended  that  the  statute 
was  rej)ealed  by  chapter  4677,  p.  33,  act  ap- 
proved May  31,  1899,  entitled  "An  Act  to 
Regulate  Contract:^  of  Insurance  of  Build- 
ings and  Structures  in  This  State,  to  Fix  a 
Measure  of  Damage  in  Case  of  Loss,  and  to 
67  L.  R.  A. 


Prescribe    a    Rule    of    Evidence    Therein," 
which  reads  as  follows: 

'*Sec.  1.  That  from  and  after  the  passage 
of  this  act  any  individual,  firm,  corporation, 
or  association  insuiing  any  building  or 
structure  in  this  state  against  loss  or  dam- 
age by  fire  or  lightning,  shall  cause  such 
building  or  structure  to  be  examined  by  an 
agent  of  the  insurer  and  full  description 
thereof  to  be  made,  and  the  insurable  value 
thereof  to  be  fixed  by  such  agent  and  writ- 
ten in  the  policy;  in  the  absence  of  any 
change  increasing  the  risk  without  the  con- 
sent of  the  insurers,  in  case  of  total  loss  the 
whole  amount  mentioned  in  the  policy  u{)on 
which  the  insurers  receive  a  premium  shall 
l)e  paid,  and  in  case  of  partial  loss  the  full 
amount  of  the  partial  loss  shall  be  paid;  but 
in  no  case  shall  the  insurer  be  required  to 
pay  more  than  the  amount  upon  which  a  pre- 
mium is  paid. 

**Sec.  2.  In  case  of  the  total  loss  of  the 
property  insured  the  measure  of  damage 
shall  be  the  amount  upon  which  the  insured 
paid  a  premium,  and,  in  case  of  partial  loss, 
the  measure  of  damage  shall  be  such  part  of 
the  amount  upon  which  premiums  are  paid 
as  the  damage  sustained  is  part  of  the  in- 
surable value  of  the  building  or  structure  as 
fixed  by  the  aprent  of  the  insurer,  and  the 
insurers  shall  he  estopped  from  denying  that 
the  property  insured  was  worth  at  the  time 
of  insuring  the  amount  of  the  insurable 
value  as  fixed  by  the  agent. 

"Sec.  3.  Any  person  who  solicits  insurance 
and  procures  applications  therefor  shall  be 
held  to  be  the  agent  of  the  party  issuing  a 
policy  upon  such  application,  anything  in 
the  application  or  policy  to  the  contrary 
notwi  thstanding. 

**Sec.  4.  That  the  defendant  in  any  action 
brought  upon  a  policy,  or  contract  of  insur- 
ance, hereafter  made,  or  renewed,  insuring 
any  building  or  structure  in  this  state 
against  loss  or  damage  by  fire  or  lightning, 
shall  not  be  permitted  to  defend  against 
such  action  by  setting  up  any  claim,  or  pro- 
vision of  such  policy,  or  contract  of  insur- 
ance, as  avoiding  the  provisions,  or  any  of 
them  of  this  act:  and  it  shall  be  the  duty  of 
the  court  on  motion  of  the  plaintiff,  or  on  its 
own  motion,  to  strike  out  any  plea  setting 
up  such  defense." 

A  question  very  similar  to  the  one  here 
presented  was  considered  in  Florida  Hast 
Coast  R.  Co.  V.  Haxcl,  43  Fla.  263,  31  So. 
272,  and  it  was  held  that  the  later  statute 
did  not  rei)eal  the  former.  Tliere  is  no  nec- 
essary inconsistency  between  the  two  stat- 
utes we  are  now  considering  and,  upon  the 
authority  of  the  decision  in  that  case,  we 
hold  that  the  act  of  1893  was  not  repealed 
bv   the  act  of   1890.     The  motion  to  strike 
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was  pr6perly  denied.     The  instruction  com- 
plained of  is  correct. 

In  this  connection  we  will  consider  the  con- 
tention made  that  the  act  of  1899  is  uncon- 
stitutional. It  is  argued  that,  properly  con- 
strued, the  statute  denies  the  right  of  the 
insurer  to  plead  that  the  fire  was  caused  by 
the  criminal  conduct  of  the  insured;  that 
the  insured,  by  fraud,  procured  or  induced 
the  insurer  to  fix  the  insurable  value  at  an 
-excessive  amount:  and  that  the  property  de- 
preciated in  value  between  the  date  of  the 
policy  and  the  loss.  The  contention,  as  we 
understand  it,  is  that  the  statute  confines 
the  insurer's  defenses  to  four  onlv.  viz.,  that 
the  contract  was  never,  in  fact,  executed; 
that  the  loss  set  up  never,  in  fact,  occurred ; 
that  the  loss  was  not  due  to  fire  or  light- 
ning; that  the  property  insured  was  not,  in 
fact,  a  building  or  structure  in  the  state  of 
Florida. 

The  statute  requires  the  insurer  to  fix  the 
insurable  value  of  the  building,  and  to  spec- 
ify such  value  in  the  policy;  and  the  meas- 
ure of  damages  in  case  of  total  loss  is  fixed 
at  the  amount  mentioned  in  the  policy  upon 
which  a  premium  is  paid.  The  statute  does 
not  undertake  to  deprive  the  insurer  of  any 
proper  defense  it  may  have  to  an  action  up- 
on the  policy,  except  in  respect  to  the  meas- 
ure of  damages  and  the  authority  of  certain 
agents.  Its  principal  object  and  purpose 
are  to  fix  the  measure  of  damages  in  case  of 
loss,  total  or  partial,  and,  to  this  end,  it  re- 
<iuires  the  insurer  to  ascertain  the  insurable 
value  at  the  time  of  writing  the  policy,  and 
to  write  it  therein.  Its  provisions  do  aff'ect 
the  three-fourths  value  and  arbitration 
clauses,  as  v."ell  as  other  clauses  contained  in 
the  policy;  but  there  is  nothing  in  its  lan- 
guage that  will  justify  us  in  holding  that  it 
deprives  the  insurer  of  the  right  to  plead 
that  the  fire  was  caused  bv  the  criminal  con- 
duct  of  the  assured,  or  that  the  insurable 
value  was  procured  to  lx»  fixed  by  fraud  on 
his  part.  Whether  the  statute,  properly  con- 
strued, deprives  the  insurer  of  the  right  to 
show  that  the  property  depreciated  in  value 
l>etween  the  time  the  policy  was  issued  and 
the  loss,  we  do  not  find  it  necessary  to  de- 
termine in  this  case,  as  there  is  no  claim 
that  the  property  insured  by  this  policy  had 
so  depreciated:  but,  if  the  statute  does  de- 
prive the  insurer  of  that  right,  it  will  not 
be  unconstitutional  for  that  reason.  In  fix- 
ing the  insurable  value,  the  insurer  can  con- 
sider depreciation  as  an  element,  and  pro- 
tect itself  against  ordinary  depreciation  in 
that  way.  Without  further  discussion  of  the 
question  it  is  sufficient  to  say  that  the  pro- 
visions of  this  statute  are  not  contrary  to 
the  Constitution  of  this  state  or  of  the 
United  States.  Orient  Ins.  Co.  v.  Daggs,  172 
()7  L.  R.  A, 


U.  S.  557,  43  L.  ed.  552,  19  Sup.  Ct.  Rep. 
281;  John  Hancock  Mut.  L.  Ins.  Co.  v.  War- 
ren, 181  U.  S.  73.45  L.  ed.  7o5,  21  Sup.  Ct. 
R<*p.  535.  See  also  Farmers'  d  M.  In^.  Co. 
v.  Dohney.  189  U.  S.  301,  47  L.  ed.  821,  23 
Sup.  Ct.  Rep.  565. 

The  defendant  filed  its  demurrer  to  the 
original  declaration,  and  the  demurrer  came 
on  for  hearing  during  a  term  of  the  court. 
The  order  on  demurrer  recites  that  "this  ac- 
tion having  been  submitted  on  brief  of  coun- 
sel for  the  respective  parties  on  the  demur- 
rer of  defendant  to  plaintifts'  declaration, 
and  the  plaintiffs  having,  with  leave  of  the 
court,  amended  their  said  declaration  bv 
striking  out  the  word  'otherwise,'  in  line  20 
from  top  of  second  page  of  said  declaration, 
and  by  inserting  after  the  word  *proof,'  in 
line  4  from  top  of  third  page  of  said  dec- 
laration, the  words  'and  made  no  objection  to 
such  additional  insurance,'  thereupon,  upon 
consideration  of  the  same,  it  is  considered 
and  ordered  that  the  said  demurrer  of  the 
defendant  to  the  complainants'  declaration 
be,  and  the  same  is  hereby,  overruled,  and 
the  defendant  is  granted  leave  until  the  first 
Monday  in  January,  a.  d.  1902.  to  plead 
over  to  said  declaration."  Several  assign- 
ments of  error  are  based  upon  this  order, 
which  we  will  now  discuss. 

It  is  first  insisted  that  the  court  erred  in 
permitting  the  declaration  to  be  amended 
without  notice  to  the  defendant.  The  rule 
requiring  notice  of  applications  to  amend 
(common-law  rule  Xo.  12)  has  reference  to 
amendments  made  in  vacation,  and  not  to 
those  made  in  term.  It  is  true  that  the  de- 
murrer in  this  case  was  submitted  upon 
briefs,  but  it  was  heard  and  decided  and  the 
amendment  was  permitted  in  term.  The 
mere  fact  that  the  parties  chose  to  submit 
the  demurrer  upon  briefs  during  the  term 
did  not  deprive  the  court  of  the  power  to 
make  any  appropriate  order  in  term,  with- 
out requiring  special  notice  to  be  given,  that 
it  could  have  made,  had  the  demurrer  been 
submitted  orally,  or  if  the  case  had  not  been 
before  the  court  upon  demurrer  at  all.  There 
was  therefore  no  error  in  permitting  the 
amendment  of  the  declaration  without  re- 
quiring special  notice  of  the  application  to 
amend. 

It  is  also  contended  that  the  court  erred 
in  depri\ing  defendant  of  the  right  to  de- 
mur to  the  amended  declaration,  by  requir- 
ing it  to  "plead  over,"  and  in  applying  the 
demurrer  to  the  amended  declaration  with- 
out, a  reipiest  on  its  part  to  thnt  effect.  This 
court  is  of  opinion  that  such  contention  is 
correct.  When  the  declaration  was  amend- 
ed, the  defendant  should  have  had  an  oppor- 
tunity to  plead  to  the  amended  declaration 
bv  filinff  a  demurrer,  if  it  deemed  the  amend- 
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<»d  pleading  bad,  or  by  iiliiig  pleas,  if  it 
<5ho8e  to  file  pleas  instead  of  a  demurrer. 
But  the  defendant  was  entitled  to  have  its 
demurrer  applied  to  the  amended  declara- 
tion, if  it  desired,  and  the  court  did  in  fact 
give  it  the  benefit  of  the  demurrer  to  the 
same  extent  as  if  application  had  been  made 
to  that  effect.  The  court  below  gave  it 
the  same  benefit  of  the  demurrer  as  if  it  had 
been  filed  to  the  amended  declaration,  which 
the  defendant  knew  at  the  time  of  filing  its 
pleas;  and,  with  this  knowledge,  it  filed 
pleas,  without  offering  to  file  a  demurrer, 
or  asking  leave  to  do  so.  It  now  asks  that 
the  order  overruling  the  demurrer  be  re- 
viewed and  reversed,  because,  as  it  insists, 
the  declaration  was  bad,  and  therefore  the 
demurrer  should  have  been  sustained,  in- 
stead of  overruled.  The  grounds  of  demur- 
rer are  broad  enough  to  include  every  ob- 
jection urged  to  the  declaration  as  amend- 
■ed,  and,  if  the  declaration  is  valid  as  against 
these  objections,  the  judgment  should  not 
be  reversed  for  this  technical  error  in  a 
mere  matter  of  practice,  which  did  not  and 
<?ouId  not  injure  the  defendant. 

The  principal  cpiestions  sought  to  be  pre- 
sented by  the  objections  to  the  declaration 
as  amended  depend  upon  the  correct  inter- 
pretation of  certain  provisions  in  the  policy 
relating  to  notice  nf  loss  and  proofs  of  loss, 
and  upon  the  ofTect  to  be  given  other  provi- 
sions requiring  the  defendant's  consent  for 
other  insurance  to  bo  evidenced  bv  indorse- 
ments  upon  or  additions  to  the  policy.  These 
provisions  are  siibstantially  the  same  as 
those  contained  in  the  policy  in  the  case  of 
Indian  River  State  Baulc  v.  Hartford  F.  Ins. 
Co.  (Fla.)  35  So.  228.  as  already  stated,  ex- 
cept that  the  policy  in  that  case  provides 
that  **if  fire  occur  the  insured  shall  give 
immediate  notice  of  anv  loss."  etc..  while 
the  policy  in  the  present  case  omits  the 
word  "immediate."  Probablv  the  omission 
of  this  word  is  a  clerical  error  in  copying 
the  policy  in  the  transcript,  but  the  omit- 
ted word  is  not  regarded  as  material  to  this 
case,  as  without  it  the  ])roper  construction 
of  the  provision  as  it  stands  would  prob- 
ably require  the  notice  to  be  given  within 
a  reasonable  time.  So  construing  it,  what 
effect  will  the  omi^^sion  to  give  the  notice 
of  loss  and  to  furnish  proofs  of  loss  have 
upon  the  rights  of  the  insured?  In  the  case 
referred  to  above,  it  was  contended  that  the 
failure  of  the  assured  to  make  proofs  of 
loss  required  by  the  policy  within  the  time 
thereby  provided  wrought  an  absolute  for- 
feiture thereof,  and  released  the  insurer 
from  all  liability  thereon.  The  court  said: 
*' Unfortunately  for  this  contention,  it  is 
founded  upon  a  false  premise.  The  provi- 
sion of  the  policy  sued  upon  herein  requir- 
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ing  the  assured  to  make  proofs  of  loss  with- 
in sixty  days  after  the  fire  does  not  provide 
that  such  policy  shall  become  void,  forfeited, 
or  annulled  upon  a  failure  to  furnish  such 
proofs  of  loss  within  the  prescribed  time, 
and  such  is  not  the  legal  effect  of  said  con- 
tract between  the  parties.  Taken  in  con- 
nection with  another  provision  of  said  con- 
tract of  insurance,  the  only  effect  of  a  fail- 
ure to  furnish  the  prescribed  proofs  of  loss 
within  the  required  time,  when  such  failure 
has  not  been  excused  or  waived,  is  that  it 
postpones  the  date  when  the  amount  of  the 
loss  becomes  due  and  payable,  and  conse- 
quently postpones  the  time  within  which 
suit  may  be  brought  thereon ;  another  part 
of  the  policy  providing  that  the  amount  due 
upon  the  policy  shall  be  payable  sixty  days 
after  satisfactory  proofs  of  loss  have  been 
received  by  the  company."  The  effect  of  a 
failure  to  give  the  notice  of  loss  immediate- 
ly or  within  a  definite  time  was  not  consid- 
ered in  that  case,  but  we  think  it  is  gov- 
erned by  the  same  principles.  The  provi- 
sion requiring  notice  of  loss  is  of  the  same 
nature  as  that  requiring  proofs  of  loss;  the 
two  are  used  in  the  same  connection  in  the 
policy;  and,  while  each  constitutes  a  con- 
dition to  the  right  to  sue,  and  must  be  per- 
formed, if  not  waived,  before  suit  can  be 
instituted,  it  is  nowhere  provided  that  a 
failure  to  perform  them  within  the  time  spe- 
cified shall  release  the  company  from  lia- 
bility, or  render  the  policy  void.  There  are 
many  provisions  in  the  policy  requiring  the 
performance  by  the  insured  of  stipulations 
relating  to  the  insurance  after  as  well  as  be- 
fore the  loss,  the  nonperformance  of  which, 
it  is  expressly  stated,  will  render  the  policy 
void  or  release  the  company  from  liability; 
but  no  such  effect  is  stipulated  for  failure 
to  give  the  notice  and  make  the  proofs  with- 
in the  require<l  time.  Many  authorities  can 
be  found  which  require  the  notice  of  lo.ss 
to  lx»  made  within  the  time  specified :  but 
the  same  authorities  also  hold  the  same  rule 
with  respect  to  proofs  of  loss.  We  think 
the  same  principles  which  uphold  the  rule 
announced  in  Indian  River  Slate  Bank  v. 
Hartford  F.  Ins.  Co.  (Fla.)  .35  So.  228, 
require  a  like  holding  with  respect  to  the 
notice  of  loss.  In  Frmentrout  v.  Girard  F. 
<f-  M.  Ins.  Co.  63  Minn.  305,  30  L.  R.  A. 
340,  56  Am.  St.  Rep.  481,  65  N.  \V.  635. 
and  other  Minnesota  cases,  it  was  held  that 
the  failure  to  comply  with  the  requirement 
to  give  immediate  notice  was  a  condition 
precedent  to  the  company's  liability;  but  in 
Mason  v.  St.  Paul  F.  rf  il.  Ins.  Co.  82  Minn. 
3.36,  83  Am.  St.  Rep.  433,  85  X.  \V.  13,  the 
previous  cases  are  referred  to,  and  the  doc- 
trine announced  that  the  result  stated  does 
not  apply  lo  the  Minnesota  standard  policy, 
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because  that  policy  does  not  provide  that  a 
failure  to  give  notice  or  make  the  proofs 
within  the  time  stated  shall  invalidate  the 
policy  or  work  a  forfeiture  of  the  rights  of 
the  insured,  and  that  the  failure  to  comply 
with  the  requirement  within  the  time  stated 
will  simply  postpone  the  day  of  payment. 
See  also  Peninsular  Land  Transp.  rf  ^fg- 
Co.  V.  Franklin  Ins.  Co.  35  W.  Va.  6(Jfi,  14 
S.  E.  237;  Coventry  Mut.  Lire  Stock  Ins. 
Asso.  V.  EtauSy  102  Pa.  281 ;  Hurt  v.  Em- 
ployers' Liability  Assur.  Corp.  122  Fed.  828. 

Having  ascertained  the  proper  construc- 
tion of  the  provisions  of  the  policy  respect- 
ing notice  and  proofs  of  loss,  we  will  con- 
sider the  objections  urged  to  the  amended 
declaration,  with  respect  to  these  matters. 
The  declaration  attempts  to  set  out  the  legal 
effect  of  the  policy,  and  it  also  makes  the 
policy  itself  a  part  of  its  averments.  It  is 
contended  that  there  is  a  variance  between 
the  alleged  legal  effect  and  the  instrument 
itself,  properly  construed.  The  variance,  it 
is  thought,  arises  upon  a  comparison  of  the 
language  of  the  declaration  that  the  defend- 
ant promised  to  pay  "sixty  days  after  notice 
and  proof  of  such  loss  furnished  to  the 
said  defendant/'  and  the  stipulations  of  the 
policy,  which,  it  is  claimed,  when  properly 
construed,  require  it  to  pay  sixty  days  after 
the  notice  of  loss  and  proofs  of  loss,  ren- 
dered in  accordance  with  the  terms  of  the 
policy ;  t.  e.,  notice  of  loss  given  immediately 
or  within  a  reasonable  time,  and  proofs  of 
loss  rendered  within  sixty  davs  after  the 
fire.  As  we  have  already  shown,  this  is  not 
the  proper  construction  of  the  contract.  The 
suit  was  begun  February  19,  1901.  The 
fire  is  alleged  to  have  occurred  August  21. 
1900.  The  declaration  alleges  that  proofs  of 
loss  were  rendered  more  than  sixty  days 
prior  to  the  commencement  of  the  suit, 
which  would  show  that  they  were  rendered 
prior  to  December  19,  1900,  or  within  four 
months  of  the  fire.  Even  if  no  other  notice 
of  the  loss  was  given,  except  the  proofs  of 
loss  so  alleged  to  have  been  furnished,  the 
declaration  shows  that  the  proofs  were  of 
such  a  nature  as  to  give  "notice  of  the 
loss,"  and,  as  these  proofs  were  furnished 
long  before  the  contract  limitation  upon  the 
suit  expire<l,  it  was  sufficient  to  authorize 
recovery  in  this  case.  The  alleged  variance 
between  the  allegations  of  the  declaration 
and  the  terms  of  the  policy  made  a  part 
thereof  does  not  exist,  if  the  construc- 
tion ue  have  placed  upon  the  policy  is  cor- 
rect. 

Another  objection  to  the  declaration  is 
that  it  appears  therefrom  that,  after  the  is- 
suance of  the  pqlicy  sued  on,  another  policy 
was  obtained  from  the  Home  Insurance  Com- 
pany for  a  like  amount ;  that  no  permission 
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to  take  such  additional  policy  wms  indorsed 
in  writing  upon  the  Hartford  policy,  as  ap- 
pears from  an  inspection  of  the  latter,  made 
a  part  of  the  declaration;  and  that,  conse- 
quently, the  policy  became  void,  under  that 
clause  which  reads:  "This  entire  policy, 
unless  otherwise  provided  by  agreement  in- 
dorsed hereon  or  added  hereto,  shall  be  void 
if  the  insured  now  has,  or  shall  hereafter 
make  or  procure,  any  other  contract  of  in- 
surance, whether  valid  or  not,  on  property 
covered  in  whole  or  in  part  by  this  policy." 
The  declaration,  as  amended,  alleges  that 
the  additional  i)olicy  was  obtained  in  April, 
and  that  defendant  had  due  notice  and  proof 
of  the  additional  insurance,  and  made  no  ob- 
jection thereto.  If  the  defendant  had  no- 
tice of  the  additional  insurance,  and  made  no 
objection  thereto,  it  must  be  held  to  have 
given  its  consent  thereto.  By  its  failure  to 
object  after  notice  of  the  fact,  the  insured 
was  led  to  rely  upon  the  validity  of  its 
policy;  and  it  cannot  now,  after  a  loss,  when 
it  is  too  late  for  the  insured  to  obtain  other 
insurance,  be  permitted  to  repudiate  its  lia- 
bility upon  the  ground  stated.  This  alle- 
gation shows  a  waiver  of  the  provisions  of 
the  policy  requiring  that  the  permission  for 
such  additional  insurance  be  indorsed  on  or 
added  thereto, — a  proposition  which  we  dis- 
cuss under  another  assignment  of  error: 
and  therefore  the  objection  to  the  declara- 
tion now  being  considered  is  not  tenable. 

The  fifth  ground  of  the  demurrer  com- 
plains that  the  declaration  does  not  aver 
performance  of  conditions  precedent  gen- 
erally, nor  particularly  the  performance  of 
each  and  every  condition  i)recedent,  nor  set 
up  excuse  for  nonperformance.  We  have 
shown  that  the  amended  declaration  does 
allege  the  issuance  of  the  policy,  the  pay- 
ment of  the  premium  and  the  loss,  and  that 
it  sufficiently  alleges  performance  of  the 
provisions  requiring  notice  and  proof  of  loss, 
and  waiver  of  the  requirement  that  permis- 
sion for  other  insurance  must  be  indorsed 
on  the  policy,  if  that  can  properly  be  con- 
sidered a  condition  precedent.  In  addition 
to  these  special  allegations,  the  declaration 
alleges  generally  that  plaintiff  "has  fully 
complied  on  her  part  with  all  the  conditions 
of  said  contract  of  insurance."  If  there  are 
other  conditions  precedent  not  embraced  in 
these  averments,  they  do  not  now  occur  to 
us,  and  none  were  pointed  out  either  in  the 
oral  argument  or  briefs. 

The  defendant,  after  its  demurrer  was 
overruled,  filed  two  pleas,  in  substance  as 
follows:  First.  That  the  policy  sued  on 
contains  a  provision  that  "if  fire  occur  the 
insured  shall  give  immediate  notice  of  any 
loss  thereby  in  writing  to  this  company;  and 
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defendant  avers  that  the  notice  so  required 
was  not  given  in  writing  or  otherwise." 

Second.  That  the  policy  sued  on  provides 
"that  the  injured  within  sixty  days  after  the 
fire,  unless  such  time  is  extended  in  writ- 
ing by  the  insurance  company,  shall  render 
a  statement  to  the  insurance  company, 
signed  and  sworn  to  by  the  insured,  stat- 
ing the  knowledge  and  belief  of  the  insured 
as  to  the  time  and  origin  of  the  fire:  and 
defendant  avers  that  the  time  was  not  ex- 
tended, and  the  statement  so  required  was 
not  rendered." 

After  plaintiffs'  demurrer  to  these  pleas 
was  overruled,  they  filed  their  replication 
thereto,  alleging,  substantially,  that  on  De- 
cember 17,  1900,  they  sent  by  mail  to  de- 
fendant a  statement  in  writing  signed  and 
sworn  to  by  Ida  H.  Redding;  the  insured 
stating  therein,  among  other  things,  "that 
the  fire  by  which  the  insured  building  was 
destroyed  occurred  about  11  p.  m.  August 
21,  1900,  originating  in  the  roof  or  attic  of 
said  building,  but  how  said  fire  originated, 
or  the  cause  thereof^  was  to  said  insured  en- 
tirely unknown ;  that  said  fire  did  not  orig- 
inate by  any  act,  design,  or  procurement  on 
the  part  of  said  insured,  or  in  consequence 
of  any  fraud  or  evil  practice  done  or  suf- 
fered by  the  insured,  and  that  any  other 
information  required  by  defendant  would 
be  furnished  on  call;"  that  said  written 
statement  so  signed  and  sworn  to  by  in- 
sured, was  received  by  defendant,  and  by  it 
retained  until  the  24th  day  of  December, 
A.  D.  1900,  and  then  returned  to  plaintiffs 
with  the  objections  only  that  the  same  had 
not  been  furnished  within  sixty  days  after 
the  fire  occurred,  and  no  other  or  further  in- 
formation was  called  for  by  the  defendant. 
The  defendant  demurred  to  this  replication, 
and  the  order  overruling  it  is  assigned  as 
error. 

It  is  beyond  question  that  the  written 
proofs  of  loss  which  the  replication  alleges 
were  delivered  to  defendant  in  December 
after  the  fire  in  Aug^ist  were  a  sufficient 
"notice  of  loss."  Weed  v.  Hamhurg-Bre- 
men  F.  Ins,  Co.  133  N.  Y.  394,  text,  407, 
31  N,  E.  231 ;  Purcell  v.  m.  Paul  F.  d  M. 
Ins.  Co.  5  N.  D.  100,  text,  112,  64  N.  W. 
943.  And,  as  we  have  already  seen,  the 
failure  to  give  this  notice  immediately  did 
not  invalidate  the  policy,  but  merely  post- 
poned plaintiffs'  right  to  sue.  The  replica- 
tion was,  therefore,  a  complete  answer  to  the 
first  plea. 

The  objection  to  the  replication,  as  ap- 
plied to  the  second  plea,  is  that  the  insured 
did  not  state  in  the  proofs  of  loss  her  belief 
as  to  the  origin  of  the  fire.  It  does  not  ap- 
pear that  the  insured  had  any  belief  as  to 
the  origin  of  the  fire  which  she  could  stat«. 
She  does  state  the  time  of  the  fire,  and  that 
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it  originated  in  the  attic:  but  how  it  orig- 
inated, or  the  cause  thereof,  she  swears,  was 
entirely  unknown  to  her.  She  then  pro- 
ceeds to  state  her  knowledge  that  it  did  not 
originate  through  her  procurement,  or  in 
consequence  of  any  fraud  or  evil  practice 
done  or  suffered  bv  her.     There  is  no  inti- 

« 

mation  anywhere  that  she  had  any  belief 
upon  the  subject,  and  it  affirmatively  ap- 
pears that  she  had  no  knowledge  of  any 
fact  upon  which  to  base  a  belief.  We  think 
the  statement  rendered  substantially  com- 
plies with  the  requirements  of  the  policy. 
McSally  v.  Phrenix  Ins.  Co.  137  N.  Y.  389, 
33  N.  E.  475:  Hotvard  Ins.  Co.  v.  Hocking, 
115  Pa.  415,  8  Atl.  592;  13  Am.  &  Eng. 
Enc.  Law,  p.  330.  An  offer  to  furnish  other 
information,  if  desired,  was  made;  and,  as 
the  company  did  not  avail  itself  of  that 
offer  by  asking  other  information,  accord- 
ing to  the  allegations  of  the  replication,  it 
seems  evident  that  it  did  not  regard  the 
absence  of  the  statement*  of  belief  as  mate- 
rial at  that  time. 

It  is  contended  that  the  replication  is  a 
departure  from  the  declaration,  but  we  think 
otherwise.  The  declaration  alleges  perform- 
ance with  respect  to  the  notice  of  loss  and 
proofs  of  loss,  the  pleas  deny  the  allegations 
of  performance,  and  the  replication  merely 
reiterates  performance,  setting  forth  the 
facts  at  length.  The  replication  does  not 
set  up  waiver,  but  performance,  in  accord- 
ance with  the  interpretation  we  put  upon 
the  provisions  of  the  policy. 

Nearly  a  year  after  the  pleas  above  con- 
sidered were  -filed,  the  defendant  filed  its 
third  plea,  alleging  that  "it  is  provided  in 
the  contract  sued  on,  'This  entire  policy, 
unless  otherwise  provided  by  agreement  in- 
dorsed hereon  or  added  hereto,  shall  be  void 
if  the  insured  now  has,  or  shall  hereafter 
make  or  procure,  any  other  contract  of  in- 
surance, whether  valid  or  not,  on  property 
covered  in  whole  or  in  part  by  this  policy:* 
and  defendant  avers  that  after  said  policy 
was  issued,  to  wit,  on  the  18th  day  of 
April,  A.  D.  1900,  the  insured,  Ida  H.  Red- 
ding, procured  another  contract  of  insurance 
on  the  property  covered  by  the  policy  sued 
on,  issued  by  the  Home  Insurance  Company, 
which  other  insurance  was  not  provided 
for  by  agreement  indorsed  on  or  added  to 
said  policy  sued  on."  The  plaintiffs  filed 
their  replication  to  this  plea,  and  defend- 
ant its  demurrer  to  the  replication ;  and 
thereupon,  by  agreement  of  parties,  a  jury 
was  waived,  and  the  cause  was  submitted  to 
the  judge  upon  an  agreed  statement  of 
facts,  to  be  decided  in  vacation.  This  agree- 
ment was  made  November  20,  1902.  On  De- 
cember 2d  following,  plaintiffs  moved  the 
court  for  leave  to  withdraw  their  replication 
to  the   third  plea,   and   for  leave  to   with- 
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draw  from  the  written  submission  and  stip- 
ulation entered  into  Xovember  20,  1902; 
basing  the  latter  application  upon  the  fact 
that  other  material  testimony  on  behalf 
of  plaintiffs  had  been  discovered  since  the 
making  of  the  agreement  for  submission, 
and  becaase  the  pleadings,  evidence,  and 
stipulations  then  on  file  did  not  fully  and 
fairly  present  to  the  court  the  facts  as 
they  really  existed.  At  the  hearing  it  was 
shown  that,  within  five  days  after  the  writ- 
ten agreement  was  entered  into,  plaintiffs 
notified  defendant  that  thcv  had  discovered 
the  existence  of  material  facts  not  embraced 
in  the  written  agreement,  and  requested  that 
the  additional  matter  be  embraced  in  the 
agreed  statement  of  facts.  Counsel  declined 
to  accede  to  the  reque.st,  and  thereupon  the 
motion  to  withdraw  from  the  submission 
was  made.  The  motion  was  resisted  i>rinci- 
pally  because  the  additional  matters  could 
have  been  known  to  plaintiffs'  counsel  be- 
fore the  submission  if  he  had  exercised  due 
diligence  to  ascertain  them.  The  court 
granted  the  motion  to  withdraw  plaintiffs* 
replication  to  the  third  plea,  and  also  per- 
mitted plaintiffs  to  withdraw  from  the  writ- 
ten submission,  and  to  file  new  replications 
to  the  third  plea,  and  these  rulings  are  as- 
signed as  error. 

Lender  our  verv  liberal  statute  of  amend- 
ments  the  court  had  ample  power  to  permit 
plaintiffs  to  withdraw  their  replication  and 
to  file  others.  The  matter  rested  very  large- 
ly in  the  discretion  of  the  court,  and  no 
abuse  of  discretion  is  shown. 

Xor  do  we  perceive  any  impropriety  in 
the  ruling  permitting  plaintiffs  to  withdraw 
from  the  written  stipulation.  As  defendant 
would  not  consent  to  amend  the  agreed 
statement  of  facts  so  as  to  embrace  the  ad- 
ditional matters  which  plaintiffs  desired  to 
incorporate  therein,  and  as  the  court  had 
not  rendered  its  decision  in  pursuance  of 
the  stipulation,  it  was  proper  to  permit 
plaintiffs  to  withdraw  from  the  stipulation, 
in  order  that  the  case  might  take  its  reg- 
ular course  before  a  jury,  and  the  parties 
thereby  have  an  opportunity  to  present  all 
pertinent  facts.  The  defendant  was  not  de- 
prived of  any  substantial  right  by  the  order. 
It  had  not  been  misled  to  its  disadvantage, 
nor  put  to  any  trouble  or  inconvenience,  be- 
tween the  date  of  the  submission  and  the 
plaintiffs'  motion  to  withdraw.  The  mere 
fact  that  plaintiffs  might  have  discovered 
the  new  matter,  by  the  exercise  of  proper 
diligence,  before  they  agreed  to  the  submis- 
sion, does  not,  as  a  matter  of  law,  deprive 
them  of  the  privilege  of  withdrawing  from 
the  submission,  for  the  case  had  not  been  de- 
cided bv  the  court,  and  therefore  the  strict 
rule  of  diligence  applicable  to  new  trials 
for  newly  discovered  evidence  does  not  ap- 
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ply.  The  court  had  power  to  make  the  or- 
der, the  matter  rested  in  its  discretion,  and 
no  abuse  of  discretion  is  shown.  20  Enc.  PL 
&  Pr.  p.  070. 

The  replication  to  the  third  plea  filed  by 
plaintiffs  in  pursuance  of  leave  granted  al- 
leges, among  other  things,  that  on  October 
15,  1889,  plaintiff  Ida  H.  Redding  applied  to 
the  local  agent  of  the  defendant,  who  was 
also  the  local  agent  of  the  .^tna  Fire  In- 
surance Company,  for  insurance  on  the 
building;  that  the  agent  had  authority,  on 
behalf  of  the  companies,  to  examine  the 
building,  fix  its  insurable  value,  write,  coun- 
tersign, and  issue  policies  thereon,  and  to 
collect  and  recei\'e  the  premium;  that  he 
examined  the  building,  fixed  the  insurable 
value  at  $3,000,  issued  to  plaintiff  the  policy 
sued  on,  and  a  like  policy  in  the  .Etna  In- 
surance Company,  and  thereupon,  in  dis- 
charge of  his  duty,  gave  defendant  imme- 
diate notice  in  writing  of  the  $1,500  addi- 
tional insurance;  that  defendant,  with  full 
knowledge  and  notice  of  the  existence  of  the 
additional  insurance,  consented  to  and  ac- 
cepted the  risk,  with  the  purpose  and  intent 
that  same  should  be  concurrent  with  addi- 
tional insurance  of  $1,500,  and  not  avoided 
thereby,  and  with  purpose  and  intent  to 
waive  and  forego  any  and  all  benefit  of  said 
provisions  and  conditions;  that,  in  faith 
thereof,  and  with  the  sole  purpose  of  pro- 
curing such  insurance  to  be  concurrent  with 
additional  insurance  on  said  building  to  the 
amount  of  $1,500,  and  not  otherwise,  the 
plaintiff  paid  and  defendant  received  the 
premium,  amounting  to  the  sum  of  $60; 
that  afterwards,  on  April  18,  1900,  the 
--Etna  Insurance  Company  canceled  its  pol- 
icy, and,  in  lieu  and  place  thereof,  the  same 
agent,  who  was  also  the  agent  of  the  Home 
Insurance  Company,  wrote,  countersigned, 
issued,  and  delivered  to  plaintiff  Ida  H. 
Redding  the  policy  of  the  last-named  com- 
pany, for  $1,500,  mentioned  in  defendant's 
plea ;  that  afterwards,  on  December  24,  1900, 
plaintiff  Ida  H.  Redding,  in  her  sworn 
proofs  of  loss  then  furnished  defendant,  no- 
tified and  fully  advised  it  of  the  policy  for 
$1,500  in  the  Home  Insurance  Company,  and 
the  defendant  then  and  there  made  no  claim 
that  said  additional  insurance  was  not  pro- 
vided for  by  agreement  indorsed  on  its  pol- 
icy, and  set  up  no  want  of  knowledge  or 
consent  on  its  part  to  the  existence  of  said 
additional  insurance,  and  claimed  no  for- 
feiture of  its  said  policy  by  reason  of  said 
additional  insurance,  or  bv  reason  of  anv 
failure  to  comply  with  the  provisions  and 
conditions  sot  up  in  its  said  plea;  and  that 
defendant  has  made  no  tender  of,  or  offer 
to  return,  the  premium  of  $00  so  as  afore- 
said paid  by  plaintiffs  to  defendant  for  its 
said  policy,  but  still  retains  the  same.  The 
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defendant  demurred  to  this  replication,  but 
the  court  overruled  it,  and  this  ruling  is  as- 
signed as  error. 

It  is  contended  that  the  replication  is  a 
departure  from  the  declaration.  The  dec- 
laration alleges  that  defendant  had  notice 
of  the  additional  insurance,  and  facts  show- 
ing a  waiver  with  respect  to  the  provisions 
relating  to  indorsement  on  the  policy  of  per- 
mission for  such  additional  insurance.  The 
plea  does  not  traverse  this  allegation  of 
waiver,  nor  deny  that  defendant  had  notice, 
but  asserts  merely  that  the  permission  for 
other  insurance  was  not  indorsed  upon  the 
policy.  The  replication  reiterates  waiver, 
and  alleges  specifically  the  facts  which  it  is 
claimed  constitute  such  waiver.  The  plea 
is  not  directly  responsive  to  the  material 
allegations  of  the  declaration,  and  for  that 
reason  might,  perhaps,  have  been  held  bad 
upon  demurrer;  but  the  replication  consti- 
tutes no  departure  from  the  declaration,  as 
both  allege  waiver. 

It  is  also  contended  that  plaintiffs,  hav- 
ing already  filed  one  replication  taking  issue 
upon  this  plea,  could  not  be  permitted  to 
file  another,  the  argument  being  that,  while 
the  statute  (Rev.  Stat.  1892,  §  1063)  per- 
mits more  than  one  plea  to  be  filed  to  the 
declaration,  the  same  indulgence  was  not, 
and  could  not  with  safety  be,  extended  to 
replications.  Rev.  Stat.  1892,  §  1059,  pro- 
vides that  a  plaintiff  "may  file  as  many  rep- 
lications or  subsequent  pleadings  to  any 
pleading  of  the  defendant  as  he  may  desire," 
and  this  language  fully  answers  defendant's 
contention,  without  further  comment. 

The  principal  contention,  however,  relates 
to  the  sufficiency  of  the  allegations  of  the 
plea  to  show  a  waiver  of  the  provision  of 
the  policy  requiring  the  company's  permis- 
sion for  additional  insurance  to  be  indorsed 
on  or  added  thereto;  and  it  is  strenuouslv 
insisted  that  the  decision  of  the  Supreme 
Court  of  the  United  States  in  Northern  As- 
8ur.  Co.  v.  Grand  View  Bldg.  Asso.  183  U. 
S.  308,  46  L.  ed.  213,  22  Sup.  Ct.  Rep.  133, 
conclusively  decides  that  question  in  favor 
of  defendant.  The  provisions  of  the  policy 
construed  in  that  case,  so  far  as  the  ques- 
tion now  being  considered  is  concerned,  are 
very  similar  to  the  provisions  invoked  by 
defendant,  contained  in  the  policy  sued  on  in 
this  case.  In  that  case  the  jury  found  that, 
when  the  policy  was  issued,  other  insurance 
upon  the  property  was  in  existence;  that 
the  agent  who  issued  the  policy  was  record- 
ing agent  of  the  company,  having  authority 
to  countersign  and  issue  policies,  to  accept 
fire  insurance  risks  in  its  behalf,  and  to  col- 
lect and  receive  premiums  therefor;  that 
the  agent  knew  of  the  other  insurance  when 
he  issued  the  policy;  and  that  no  consent 
for  such  additional  insurance  was  indorsed 
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on  the  policy.  It  further  appeared  that 
knowledge  of  the  additional  insurance  was 
never  communicated  to  the  company  until 
proofs  of  loss  were  made,  and  that  the 
company,  immediately  upon  receipt  of  such 
information,  denied  any  liability  on  that 
ground,  and  tendered  the  insured  the  pre- 
mium paid  by  him.  Tlie  court  held  that 
the  agent^s  authority  in  matters  of  waiver 
of  conditions  was  limited  to  the  method  des- 
ignated,—  that  is,  by  indorsements  on,  or 
written  additions  to,  the  policy, — ^and  that, 
as  knowletlge  of  the  additional  insurance 
was  never  acquired  by  the  company  until 
the  loss  occurred,  when  it  immediately  de- 
nied liability  because  of  such  additional  in- 
surance, and  tendered  the  insured  the  pre- 
mium, the  company  was  not  liable  for  the 
loss.  This  decision  is  directly  in  conflict 
with  the  opinions  of  many  other  courts  and 
text  writers,  and  several  courts,  since  it 
was  rendered,  have  refused  to  follow  it. 
Thompson  v.  Traders^  Ins.  Co.  169  Mo.  12, 
68  S.  W.  889 ;  Orient  Ins.  Co.  v.  McKnight, 
197  111.  190,  64  N.  E.  339.  See  also  Clement, 
Fire  Insurance  as  a  Valid  Contract,  p.  413. 
We  do  not  think  the  decision  in  that  case, 
even  if  it  is  correct,  controls  the  present  one. 
Here  we  have  not  simply  the  knowledge  of 
the  local  agent  that  the  additional  insurance 
existed,  but  the  knowledge  of  the  company 
itself,  which,  with  such  knowledge,  accepted 
the  premium,  and  thereby  gave  its  consent 
to  the  additional  insurance.  Knowing  that 
the  additional  insurance  existed,  and  that 
its  consent  thereto  was  required  by  the  terms 
of  its  policy  to  be  indorsed  thereon  in  order 
to  render  its  contract  valid,  it  was  its  duty 
to  so  indorse  it,  or  decline  to  accept  the 
premium  which  it  knew  was  being  paid  for 
a  supposed  valid  policy.  The  insured  had 
no  authority  to  indorse  such  consent  on  the 
policy;  and,  if  the  company  intended  to  act 
fairly  and  honestly,  and  not  to  perpetrate  a 
deliberate  fraud,  by  accepting  the  considera- 
tion for  its  contract,  known  to  be  void,  good 
faith  required  it  either  to  indorse  the  policy, 
or  to  waive  the  provision  requiring  such  in- 
dorsement. We  cannot  suppose  that  a  fraud 
was  intended  by  the  company,  and  the  only 
reasonable  conclusion  is  that,  by  accepting 
and  retaining  the  premium  with  knowledge 
of  the  additional  insurance,  it  intended  to 
waive  the  provision  referred  to.  Clement, 
Fire  Insurance  as  a  Valid  Contract,  pp.  418, 
428.  In  Tillis  v.  Liverpool  d  L.  d  G.  Ins. 
Co.  (Fla.)  35  So.  171,  we  held  that  provi- 
sions of  this  nature  might  be  waived,  and 
the  decision  of  the  Supreme  Court  of  the 
United  States,  above  referred  to,  admits  that 
this  is  so.  provided  the  waiver  is  made  by  an 
officer  having  authority.  See  also,  to  the 
same  effect,  Mtna  L.  Ins.  Co.  v.  Frierson,  51 
C.  C.  A.  424,  114  Fed.  56:  Otcaltney  v.  Prov- 
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ident  Sav.  Life  Asaur.  »S'oc.  132  N.  C.  925,  44 
S.  E.  659;  note  to  Wheaton  v.  North  British 
d  M.  ins.  Co.  9  Am.  St.  Rep.  235 ;  Kerr,  Ins. 
p.  238.  It  is  insisted,  however,  that  the  rep- 
lication does  not  allege  that  the  company 
knew  that  the  agent  had  failed  to  indorse  its 
consent  to  the  additional  insurance  on  the 
policy  when  it  accepted  the  premium.  We 
do  not  regard  such  knowledge  material  to 
the  question  in  hand.  Knowledge  of  the  ad- 
ditional insurance  was  the  important  thing, 
and,  with  such  knowledge,  the  company's 
plain  duty  required  it  to  see  that  the  proper 
indorsement  was  made  on  the  policy  if  it 
elected  to  retain  the  premium,  and,  making 
no  eflfort  to  perform  that  duty,  it  must  be 
held  to  have  waived  the  matter  of  indorse- 
ment. This  is  the  reasonable  view,  and  the 
only  one  consistent  with  fair  dealing. 

We  have  thus  far  treated  the  matter  as  if 
the  policy  mentioned  in  the  plea  constituted 
the  additional  insurance  which  existed  at 
the  time  the  policy  in  suit  was  issued;  but 
the  fact  is  not  precisely  that.  The  insur- 
ance in  force  when  the  policy  was  issued  con- 
sisted of  a  policy  in  the  yEtna,  which  was 
afterwards  canceled,  and  another  issued  in 
lieu  thereof  in  the  Home.  The  latter  policy, 
however,  was  merely  a  substitute  for  the 
former,  being  issued  for  the  same  amount. 
We  are  of  opinion  that  this  substitution  of 
one  policy  for  the  other  does  not  constitute  a 
breach  of  the  condition  against  other  insur- 
ance, for  the  defendant,  by  accepting  the  pre- 
mium for  the  policy  in  suit  with  knowledge 
of  the  additional  insurance  then  existing, 
thereby  gave  its  consent  for  additional  in- 
surance to  the  amount  then  in  existence  for 
the  full  period  of  its  own  policy.  The  mere 
substitution  of  one  policy  for  another  of  the 
same  amount  was  permissible  under  that 
consent.  See  Htage  v.  Home  Ins.  Co.  76 
App.  Div.  509,  78  N.  Y.  Supp.  555.  Evi- 
dently  the  defendant  did  not  regard  the 
Home  policy  as  having  been  taken  without 
its  consent,  for,  according  to  the  allegations 
of  the  replication,  it  made  no  objection  to  the 
proofs  of  loss  on  that  account,  and  in  its 
plea  there  is  no  denial  that  it  had  due  no- 
tice of  the  additional  insurance. 

Several  objections  to  testimony  offered  at 
the  trial  were  interposed  by  defendant, 
which  we  will  now  consider.  The  proofs  of 
loss  were  objected  to  on  several  grounds 
which  have  been  disposed  of  in  what  has 
been  said  in  considering  other  assignments 
of  error. 

For  the  purpose  of  proving  defendant's 
knowledge  of  the  additional  insurance,  the 
(17  L.  R.  A. 


daily  report  sent  by  its  agent  to  the  defend- 
ant on  the  day  the  policy  in  suit  was  issued 
was  introduced  in  evidence  by  the  plaintiffs, 
over  certain  objections  interposed  by  defend- 
ant. This  daily  report  was  made  up  in  pur- 
suance of  instructions  to  the  agent  to  "give 
full  copy  of  the  policy,*'  as  well  as  other  in- 
formation ;  and  it  gives  the  written  portions 
of  the  policy  issued,  with  the  indorsement 
sli4)s.  In  answer  to  questions  propounded, 
the  agent  stated  that  the  company  had  no 
other  policies  in  or  on  the  same  building; 
but  in  another  place  he  stated  there  was 
$1,500  additional  insurance  on  the  property; 
and,  being  required  to  name  companies, 
amounts,  and  rates,  he  stated,  "Hartford," 
which  was  evidently  a  clerical  error,  in  view 
of  his  other  statement  already  referred  to. 
It  is  contended  that  this  report  did  not  ad- 
vise the  company  that  there  was  any  addi- 
tional insurance  upon  the  property;  and, 
even  if  it  did,  the  additional  insurance  was 
stated  to  exist  in  the  same  company,  which 
was  not  the  truth.  We  think  the  report  clear- 
ly advises  the  company  that  there  was  $1,- 
500  additional  insurance.  Besides,  the  plea 
does  not  deny  the  fact  of  knowledge.  The  con- 
flicting statements  in  the  daily  report  about 
its  being  in  the  same  company  put  the  de- 
fendant upon  notice  that  some  mistake  had 
been  made  as  to  this  matter,  and  it  could 
easily  ascertain  by  reference  to  its  own  rec- 
ords which  statement  was  true.  There  was 
no  uncertainty  as  to  the  fact  that  other  in- 
surance existed,  which  w^as  the  important 
matter  for  the  company  to  know.  The  name 
of  the  company  carrying  the  additional  in- 
surance was  not  required  by  the  policy  to 
be  stated  in  the  written  consent.  There  was 
no  error  in  admitting  in  evidence  the  daily 
report. 

The  court  gave  the  general  charge  to  find 
for  the  plaintiffs,  to  which  an  exception  was 
taken.  The  defendant  introduced  no  testi- 
mony, and,  without  encumbering  this  opin- 
ion with  a  further  statement  of  the  facts, 
we  think  it  sufficient  to  say  there  was  no 
error  in  giving  the  charge. 

The  judgment  is  affirmed. 

Shaokleford  and  Wliitlleld,  JJ.,  con- 
cur. 

Taylor,  Ch.  J.,  and  Hocker,  J.,  concur 
in  the  opinion. 

Cookrell,  J.,  being  disqualified,  took  no 
part  in  the  decision  of  this  case. 
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1.  Upon  prosecution  of  one  for  klllinff 
the  brother  of  a  nvoman,  with  whom  he 
was  maintaining  improper  relations.  In  an 
altercation  about  her,  evidence  is  admissible 
to  show  such  relation  for  the  purpose  of  ex- 
plaining the  circumstances  of  the  parties,  il- 
lustrating their  motlTCS,  and  showing  Interest 
on  the  part  of  the  woman,  who  has  testified 
on  behalf  of  defendant. 

2.  The  aggremuor  nvho  kill*  his  oppo- 
nent in  an  altercation  cannot  show  that  de- 
cedent was  a  Tlolent  and  dangerous  man,  and 


Note. — Homicide   to   prevent   criminal   or  un- 
lawful acts. 

I.     Scope  and  nature,  529. 
II.  Forcible  felonies  and  crimes. 

a.  General  rules  as  to,   529. 

b.  Justification  limited  to  necessity,  H^O. 

c.  .-ipparent,  as  distinguished  from  real, 

danger  as  necessity,  531. 

III.  Application  of  rules  to  particular  acts. 

a.  Attempts  to  kill  or  seriously  infurc. 

1.  Upon  the  slayer,  532. 

2.  Upon  others,   532. 

b.  Robbery  or  burglary,   534. 

c.  Breaches  of  the  peace,   535. 

IV.  Misdemeanors,  crimes  without  force,  and 

trespasses. 

a.  General   rules    as    to    misdemeanors 

and  secret  crimes,   536. 

b.  Larceny,    537. 

c.  Trespass  on  property. 

1.  General  rules,  538. 

2.  Personalty,  539. 

3.  Realty,    540. 

V.  Attack    in,    or    trespass    or   assault    on, 
dwelling, 

a.  Personal  attack  in,   541. 

b.  Defense  against  entrance,  542. 

c.  Expuleion,  544. 

d.  Who  may  defend,  and  against  whom, 

545. 

e.  What  constitutes  dwelling  or  castle, 

545. 
VI.  Defense  of  family  and  relations,  546. 
VII.  Prevention  as  distinguished  from  punish- 
ment,   647. 
VIII.  The  question  of  degree,  548. 
IX.  Summary,  549. 

I.  Scope  and  nature. 

The  scope  and  nature  of  this  note  are  plainly 
indicated  by  its  name.  The  questions  for  con- 
sideration are.  Was  the  homicide  committed  to 
prevent  a  criminal  or  unlawful  act  ?  and,  If  so, 
was  the  criminal  or  unlawful  act  such  as  to  jus- 
tify the  commission  of  a  homicide  to  prevent  it, 
and  was  It  necessary,  or  apparently  necessary, 
in  order  to  prevent  it?  and  it  Is  only  nec- 
essary to  distinguish  between  these  questions 
and  questions  with  relation  to  homicide  to  re- 
venge a  past  criminal  or  unlawful  act,  and  with 
relation  to  extenuation  of  homicide  by  provoca- 
tion furnished  by  criminal  or  unlawful  acts. 
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had  made  threats  to  kill  him,  which  had  been 
communicated  to  him. 

3.  A  man  is  not  entitled  to  champion 
the  cause  of  a  nvoman  with  whom  he  is 
maintaining  improper  relations,  and  defend 
her  against  the  simple  assaults  of  her  brother, 
90  as  to  give  him  the  benefit  of  the  rule  of 
self-defense  in  case  he  kills  the  brother  dur- 
ing the  altercation. 

^A'ttfin,  J.,  dissents.) 

(May  19,   1903.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Franklin 
County  convicting  ,  him  of  manslaughter. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 


II.  Forcible  felonies  and  crimes. 

a.  General  rules  as  to. 

At  common  law,  as  well  as  under  t)ie  statutes 
of  most  of  the  states,  it  is  regarded  as  the  duty 
of  everyone  seeing'  any  felony  attempted  by 
force  to  prevent  it,  and,  if  need  be,  to  extinguish 
the  feion*s  existence  for  that  purpose.  Carpen- 
ter V.  State,  62  Ark.  286,  36  S.  W.  900;  Dill 
v.  State,  25  Ala.  16;  Pond  v.  People,  8  Mich. 
150. 

The  rule  Is  that  a  man  may  repel  force  by 
force  In  defense  of  his  person,  habitation,  or 
property,  against  one  who  manifestly  endeavors 
by  violence  or  durprlse  to  commit  a  known 
felony  such  as  rape,  robbery,  arson,  burglary,  or 
the  like ;  and  In  these  cases  he  Is  not  obliged 
to  retreat,  but  may  pursue  his  adversary  until 
he  has  freed  himself  from  all  danger.  Carroll 
V.  State,  23  Ala.  28,  58  Am.  Dec.  282;  Storey 
V.  State,  71  Ala.  329;  Carpenter  v.  State,  62 
Ark.  286,  36  S.  W.  900;  Mitchell  v.  State,  43 
Fia.  188,  30  So.  803;  Richard  v.  State,  42  Fla. 
528,  29  So.  413;  State  v.  Thompson,  9  Iowa, 
188,  74  Am.  Dec.  342;  State  v.  Kennedy,  20 
Iowa,  569 ;  Burton  v.  Com.  23  Ky.  L.  Bep.  1915, 
66  S.  W.  516 ;  State  v.  Conally,  3  Or.  69 ;  Stone- 
ham  V.  Com.  86  Va.  523,  10  S.  E.  238 ;  United 
States  V.  Outerbrldge,  5  Sawy.  620,  Fed.  Cas. 
No.  15,978;  United  States  v.  Wiltberger,  3 
Wash.  C.  0.  515,  Fed.  Cas.  No.  16,738. 

And  in  such  case  a  homicide  committed  by  a 
person  in  defense  of  his  person,  habitation,  or 
property,  where  the  person  killed  manifestly  in- 
tended and  endeavored  by  violence  or  surprise 
to  commit  a  forcible  or  atrocious  felony  upon 
either,  is  justifiable.  Parrish  v.  Com.  81  Va. 
1 ;  State  v.  Dugan,  Houst.  Crim.  Rep.  (Del.) 
563 ;  State  v.  Thompson,  9  Iowa,  188,  74  Am. 
Dec.  342 ;  State  v.  Kennedy,  20  Iowa,  569 ; 
State  V.  Rutherford,  8  N.  C.  (1  Hawks)  457, 
9  Am.  Dec.  658. 

And  it  is  likewise  justifiable  when  committed 
for  the  prevention  of  any  forcible  or  atrocious 
crime.  Mitchell  v.  State,  22  Oa.  211,  68  Am. 
Dec.  498. 

And  all  reference  as  to  whether  or  not  there 
was  a  peace  ofllcer  on  the  ground  at  the  time 
should  be  omitted  from  the  instructions,  in  a 
prosecution  against  a  person  who  killed  another 
whom  he  had  reasonable  grounds  to  believe  was 
about  to  commit  a  felony,  in  an  effort  to  disarm 
S4 
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Messrs.  James  Andrew  Scott  and  B. 
G.  Williams  for  appellant. 

Messrs.  C.  J.  Pratt  and  M.  B.  Todd 

for  the  Commonwealth. 

Hobson,  J.,  delivered  the  opinion  of  the 
court: 

Appellant,  William  Morrison,  was  in- 
dicted for  the  murder  of  Alex  Dean,  and 
was  convicted  of  manslaughter,  and  his 
punishment  fixed  at  confinement  in  the  pen- 
itentiary for  eleven  years.  The  proof 
shows  that  Ida  Dean,  a  sister  of  the  de- 
ceased, had  borrowed  an  umbrella  on  the 
afternoon  of  the  day  of  the  homicide,  she 
promising  to  return  it  that  evening.  About 
half  past  8  o'clock  she 'came  up  the  street 
with    the    umbrella,    and,    meeting    George 


Turner,  asked  him  if  he  had  seen  Morrison. 
They  went  on  together,  and  soon  met  Alex 
Dean,  who  took  hold  of  his  sister  and  told 
her  to  go  home,  upbraiding  her  for  being 
out  looking  for  Morrison.  There  is  a  con- 
flict of  evidence  as  to  what  followed.  The 
proof  for  the  commonwealth  is  that  Alex 
Dean  went  along  the  street  with  his  sister, 
pushing  her  along  about  90  feet,  when  she 
stopped,  declining  to  go  any  further,  and 
about  this  time  Morrison,  seeing  them,  ran 
down  to  where  they  were  on  his  tiptoes, 
and  stabbed  Dean  in  the  back;  that  he  im- 
mediately fell  to  the  ground,  uttering  no 
sound  except  a  groan,  and  died  in  a  few 
minutes.  The  proof  for  the  defendant  is 
that  Morrison  heard  someone  say  that  Alex 
Dean  was  beating  his  sister,  and  ran  out  to 


him  and  prevent  its  commission.  Burton  v. 
Com.  23  Ky.  L.  Uep.  1915,  66  S.  W.  516. 

The  rule  of  law  justifying  homicide  to  pre- 
vent felony  extends  to  statutory  felonies  as  well 
as  to  felonies  at  common  law.  Storey  v.  State. 
71  Ala.  329 ;  Pond  v.  People,  8  Mich.  150 ;  State 
V.  Taylor,  143  Mo.  150,  44.  S.  W.  785. 

But  It  does  not  extend  to  secret  felonies  not 
accompanied  by  force  or  violence.     See  infra, 

IV.  a,  b. 

b.  Justification  limited  to  necessity. 

The  common-law  doctrine  Is  that  to  justify 
homicide  for  the  prevention  of  any  forcible  and 
atrocious  crime  there  must  have  been  absolute 
necessity  for  the  act.  Mitchell  v.  State,  22  Ga. 
211,  68  Am.  Dec.  493;  Reg.  v.  Bull,  9  Car.  & 
P.  22. 

That  killing  a  man  Is  justifiable  homicide 
only  where  there  was  an  intention  upon  his 
part  to  rob  or  murder,  or  do  some  serious  bodily 
injury  to,  the  slayer,  rendering  It  necessary  to 
do  the  act  in  self-defense.  Keg.  v.  Bull,  9  Car. 
&  P.  22. 

And,  uuder  the  general  statutes  existing  in 
most  of  the  states,  to  excuse  one  person  for 
talcing  the  life  of  another  there  must  exist  a 
necessity  to  prevent  the  commission  of  a  felony, 
or  the  infliction  of  great  bodily  harm,  or  a 
reasonable  belief  in  the  mind  of  the  slayer  that 
such  necessity  exists.  Noles  v.  State,  26  Ala. 
81,  62  Am.  Dec.  711;  Lovett  v.  State,  30  Fla. 
142,  17  L.  R.  A.  705,  11  So.  550.  And  see  infra, 
II.  c. 

And  it  is  at  least  manslaughter  where  one  un- 
necessarily kills  another  while  resisting  an  at- 
tempt by  such  other  to  commit  any  felony  or 
do  any  other  unlawful  act,  or  where  the  killing 
is  after  such  attempt  has  failed.  Perugi  v.  State, 
104  Wis.  230,  76  Am.  St.  llep.  865,  80  N.  W. 
593. 

Within  these  rules,  killing  a  person  to  pre- 
vent the  commission  of  a  felony  by  him  is  not 
justified,  when  by  arresting  him,  or  disabling 
him,  or  otherwise,  the  felony  can  be  prevented. 
Carpenter  v.  State.  62  Ark.  286,  36  S.  W.  900. 

And  a  person  committing  a  homicide  to  pre- 
vent a  felony  would  not  be  excusable  if  he  used 
more  force  than  reasonably  appeared  to  be  nec- 
essary to  so  restrain  the  person  killed.    Burton 

V.  Com.  23  Ky.  L.  Rep.  1915,  66  S.  W.  516; 
Bissot  V.  State,  53  Ind.  408. 

So,  to  Justify  homicide  to  prevent  the  perpe- 
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tration  of  any  other  felony,  the  danger  or 
felony  intended  and  the  necessity  of  killing  must 
not  be  problematical  or  remote,  but  evident  and 
Immediate.  Weaver  v.  State,  19  Tex.  App.  647, 
53  Am.  Rep.  389 ;  Carpenter  v.  State,  62  Ark. 
286,  30  S.  W.  900. 

The  necessity  must  be  great  and  the  situatlOD 
Imminently  perilous.  State  v.  Thompson,  9 
Iowa,  188,  74  Am.  Dec.  342 ;  State  v.  Kennedy, 
20  Iowa,  569. 

And  the  fact  that  a  man  had  used,  and  was 
likely  to  use,  fraudulent  means  for  the  purpose 
of  seducing  a  woman  by  administering  drugs  to 
excite  her  or  overcome  her  resistance  does  not 
justify  the  woman's  brother  in  killing  the  man 
for  the  purpose  of  preventing  the  seduction, 
since  the  evil  threatened  could  have  been  pre> 
vented  by  other  means  within  his  reach.  People 
V.  Cook,  39  Mich.  236,  83  Am.  Rep.  380. 

And  one  who  surprises  another  In  the  act  of 
placing  an  obstruction  upon  the  track  of  a  rail- 
road with  intent  to  wreck  a  train  expected  to 
pass  a  short  time  later,  and  thereby  endanger 
the  lives  of  the  persons  upon  said  train,  and 
who  shoots  him,  is  not  justified  in  the  act  as 
one  done  to  prevent  a  felony,  where  he  has  no 
ground  to  fear  that  his  own  life  will  be  taken, 
or  that  he  will  suffer  great  bodily  harm ;  since 
other  means  may  be  taken  to  prevent  the  derail- 
ing of  the  train,  and  the  endangering  of  life  is 
too  problematical  and  remote  so  long  as  the 
train  is  not  immediately  approaching.  Weaver 
V.  State,  19  Tex.  App.  547,  53  Am.  Rep.  889. 

Whether  or  not  killing  a  person  was  neces- 
sary to  prevent  the  commission  of  a  felony  or 
great  bodily  harm  to  the  person  doing  the  kill- 
ing or  another  is  a  question  for  the  jury  In  a 
prosecution  for  the  homicide,  to  be  determined 
upon  a  preponderance  of  the  evidence,  the  ac- 
cused being  entitled  to  the  benefit  of  a  reason- 
able doubt.     State  v.  Conally.  3  Or.  69. 

And  the  known  character  of  a  person  for 
violence,  and  his  acts  and  threats  personally 
made,  are  a  proper  subject  for  consideration 
on  the  question  as  to  whether  or  not  killing  him 
was  necessary  to  prevent  the  commission  of  a 
felony,  or  great  bodily  harm  to  another.     Ibid. 

But  threats  of  personal  violence,  made  by 
one  person  against  another,  are  not  admissible 
in  evidence  in  a  prosecution  against  the  latter 
for  killing  the  former,  alleged  to  be  in  preven- 
tion of  a  felony,  where  such  threats  were  not 
communicated  to  the  accused.  Carroll  v.  State, 
23  Ala.  28,  58  Am.  Dec.  282. 
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where  they  were,  putting  his  hand  on  Alex 
Dean's  shoulder,  and  saying,  "You  can't 
beat  her  where  I  am;"  that  Dean  immedi- 
ately drew  a  pistol,  and  said  with  an  oath, 
"I  will  kill  you  both;"  that  Morrison 
caught  the  pistol,  and  they  clinched,  and, 
as  they  fell,  he  stabbed  Dean  in  the  back 
with  his  knife.  This  proof  is  made  by 
Morrison  himself;  and  also  by  Ida  Dean, 
who  testified  in  his  behalf,  and  by  Turner. 
No  pistol  was  found  on  Dean's  person,  or 
on  the  ground  where  he  fell,  nor  is  it  shown 
by  any  other  proof  that  he  had  a  pistol. 
The  proof  shows  that  Dean  was  smoking  a 
pipe,  and  that  when  he  and  his  sister 
stopped  at  the  place  where  the  homicide 
took  place,  and  she  declined  to  go  any  fur- 
ther, she  struck  him  with  the  umbrella  and 


knocked  the  fire  out  of  his  pipe.  This 
pipe  was  found  on  the  ground  after  the 
homicide,  and  it  may  be  that  this  is  what 
Dean  had  in  his  hand  when  Morrison  came 
up.  The  point  at  which  the  difficulty  oc- 
curred was  near  the  center  of  the  square, 
and  not  well  lighted  by  the  street  lamps. 

The  court  allowed  the  commonwealth  to 
prove  by  both  Morrison  and  Ida  Dean,  on 
cross-examination,  in  effect,  that  Morrison 
was,  and  had  been  for  some  time  past,  liv- 
ing in  improper  relations  with  Ida  Dean. 
This  evidence  was  objected  to,  but  was  prop- 
erly admitted,  for  it  explained  the  circum- 
stances of  the  parties  and  illustrated  their 
motives.  The  evidence  also  went  to  the 
interest  of  the  witness  Ida  Dean,  and  to 
show  bias. 


The  rule  that  a  person  killing  another,  in 
order  to  Justify  himself,  must  show  the  neces- 
sity for  doing  so  in  order  to  protect  himself  or 
his  property  from  a  felony,  is  not  rendered  in- 
applicable by  the  fact  that  the  shot  he  fired  did 
not  result  in  loss  of  life,  and  that  the  prosecu- 
tion was  for  an  assault  with  Intent  to  kill,  in- 
stead of  for  homicide.  Newman  v.  State,  60 
Ga.  609. 

See  also  Mitchell  v.  State,  43  Fla.  188,  30  So. 
803 ;  Richard  v.  State,  42  Fla.  528,  20  So.  413, 
— infra.  III.  b. 

c.  Apparent,  as  distinguished  from  real,  danger 

as  necessity. 

At  common  law  the  necessity  to  prevent  the 
commission  of  a  felony,  or  the  danger  of  great 
bodily  harm  which  would  Justify  a  homicide, 
must  have  been  real ;  that  It  was  apparent  only 
was  not  sufliclent.  People  v.  Cole,  4  Park.  Crlm. 
Rep.  35 ;  Dyson  v.  State,  26  Miss.  862. 

And  If  one  person  kills  another  to  keep  the 
peace  and  prevent  him  from  killing  a  third  per- 
son whom  he  has  attacked,  to  render  the  killing 
Justifiable  under  the  New  York  statute,  it  must 
appear  that  it  is  actually  necessary  for  him  to 
do  it,  and  not  merely  that  he  has  reasonable 
grounds  for  believing  It  necessary ;  and  it  must 
appear  that  there  is  no  other  way  to  prevent 
the  commission  of  the  felony.  People  v.  Cole, 
4  Park.  Crlm.  Rep.  35. 

Under  the  general  form  of  statute  on  this 
subject,  however,  the  peril  which  will  warrant 
a  person  In  killing  another  to  prevent  the  com- 
mission of  a  felony,  or  the  infliction  of  great 
bodily  harm,  need  not  be  real,  but  It  must  ap- 
pear to  be  so ;  and  this  appearance  must  be  the 
real  aspect  of  affairs  presented  to  the  slayer  at 
the  time.  Harris  v.  State,  06  Ala.  24,  11  So. 
255 ;  Carroll  v.  State,  23  Ala.  20,  58  Am.  Dec. 
282;  Oliver  v.  State,  17  Ala.  587;  People  v. 
Angeles,  61  Cal.  188;  Lovett  v.  State,  30  Fla. 
142.  17  L.  R.  A.  705,  11  So.  550;  Stanley  v. 
Com.  86  Ky.  440,  0  Am.  St.  Rep.  305,  6  S.  W. 
155 ;  Weaver  v.  State.  10  Tex.  App.  547,  53  Am. 
Rep.  880. 

The  appearance  must  be  such  as  would  excite 
a  reasonable  apprehension  of  such  danger.  Car- 
roll V.  State,  23  Ala.  28,  58  Am.  Dec.  282; 
Noles  V.  State,  26  Ala.  31,  62  Am.  Dec.  711. 

And  there  must  have  been  an  actual  belief 
upon  the  part  of  the  accused  that  the  necessity 
was  real,  and  not  merely  apparent.  Lovett  v. 
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State,  SO  Fla.  142,  17  L.  R.  A.  705,  11  So.  550 ; 
Oliver  V.  State,  17  Ala.  587. 

A  bare  fear  upon  the  part  of  one  person  that 
another  is  about  to  commit  a  felony  will  not 
Justify  killing  him ;  it  must  appear  that  the  cir- 
cumstances are  such  as  to  excite  the  fears  of  a 
reasonable  man,  and  that  the  slayer  acts  In  good 
faith  under  the  influence  of  such  fears,  and  not 
In  a  spirit  of  revenge.  State  v.  Conally,  3  Or. 
60 ;  Thompson  v.  State,  55  Ga.  47 ;  Stoneman 
V.  Com.  25  Gratt.  887. 

And  there  must  be  some  overt  act  Indicating 
Imminent  danger  at  the  time.  Stoneman  v. 
Com.  25  Gratt.  887. 

But  a  reasonable  ground  to  believe  that  a 
person  intends  to  destroy  the  life  of,  or  rob, 
another,  or  commit  a  felony,  Justifies  the  latter 
In  killing  him  for  the  purpose  of  arresting  such 
design,  though  he  may  be  mistaken  in  the  in- 
tent. State  V.  Harris,  46  N.  C.  (1  Jones,  L.) 
100 ;  State  v.  Conally,  8  Or.  60 ;  People  v.  Wal- 
worth, 4  N.  Y.  Crlm.  Rep.  855. 

And  where  an  officer,  Interfering  in  a  diffi- 
culty between  two  other  persons,  drew  his 
pistol,  and  a  third  person,  believing  that  the 
officer  was  not  acting  officially  to  preserve  the 
peace,  but  was  taking  part  In  the  fight,  shot 
and  killed  him  to  save  the  life  of  the  person 
against  whom  he  appeared  about  to  use  his 
pistol,  the  killing  would  be  excusable,  though 
the  officer  was  In  fact  attempting  to  prevent 
the  fight  and  preserve  the  peace.  Glover  v. 
State,  33  Tex.  Crlm.  Rep,  224,  26  S.  W.  204. 

So,  the  right  of  one  person  to  defend  another 
under  Tenn.  Code,  fi  2030,  providing  that  any 
person  in  aid  or  defense  of  a  person  about  to 
be  Injured  may  make  resistance  sufficient  to  pre- 
vent the  offense,  is  not  confined  to  the  defense 
of  a  person  In  actual  danger  of  Injury,  but 
authorizes  action  upon  well-grounded  apprehen- 
sions of  Injury,  as  in  case  of  self-defense.  Fisher 
V.  State,  10  Lea,  151. 

And  Hutch.  (Miss.)  Code,  057,  providing  that 
homicide  is  Justifiable  when  committed  in  law- 
ful defense  of  a  person,  or  his  or  her  husband, 
wife,  parent,  child,  master,  mistress,  or  servant, 
when  there  shall  be  reasonable  ground  to  appre- 
hend a  design  to  commit  a  felony,  or  do  some 
great  bodily  injury,  and  there  shall  be  Imminent 
danger  of  such  design  being  accomplished,  does 
not  require  actual  danger,  but  distinctly  recog- 
nizes a  Just  apprehension  of  Immediate  danger 
of  the  commission  of  a  felony,  or  of  some  great 
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Morrison  offered  to  prove  by  a  number  of 
witnesses  that  the  deceased  was  by  charac- 
ter a  violent  and  dangerous  man,  who  usu- 
ally carried  deadly  weapons.  He  also  of- 
fered to  show  by  several  witnesses  that  the 
deceased  had  threatened  to  kill  him,  and 
that  these  threats  had  been  communicated 
to  him.  This  evidence  was  excluded  by  the 
court.  In  Roberson  on  Criminal  Law, 
§  240,  it  is  said:  ''If  the  deceased  was  a 
man  of  violent  and  dangerous  character, 
more  prompt  and  decisive  measures  of  de- 
fense would  be  justifiable  than  if  he  were 
of  a  peaceable  disposition.  Hence,  in  cases 
of  homicide,  evidence  that  the  deceased  was 
a  violent,  quarrelsome,  turbulent,  danger- 
ous, or  vindictive  man,  or  w^as  in  the  habit 
of  carrying  concealed  weapons,  is  admissi- 


personal  Injury,  as  a  Justification.  Staten  v. 
State,  30  Miss.  610. 

But  this  act  modifies  the  common  law  only 
by  malcloff  the  homicide  justifiable  where  there 
shall  be  reasonable  ground  to  apprehend  a  de- 
sign to  commit  a  felony,  or  some  i?reat  bodily 
injury,  as  distinguished  from  actual  danger  at 
the  time ;  and  does  not  dispense  with  the  neces- 
sity of  showing  some  overt  act  Indicating  a 
present  intent  to  kill  or  do  some  great  personal 
injury,  and  that  the  danger  was  imminent  at 
the  time.     Dyson  v.  State,  26  Miss.  362. 

Where,  in  a  prosecution  for  homicide,  how- 
ever, the  jury  is  Instructed  as  to  the  right  of 
the  accused  to  resist  a  felony  actually  at- 
tempted, failure  of  the  court  to  charge  as  to  the 
right  of  the  accused  to  resist  when  the  facts 
and  circumstances  were  such  as  would  have  in- 
duced a  reasonable  person  of  ordinary  prudence 
and  judgment  to  believe  that  the  felony  was 
about  to  be  committed  Is  not  error,  where  no 
request  for  such  charge  was  made.  People  v. 
Angeles,  61  Cal.  188. 

And  whether  the  circumstances  are  such  as 
to  create  a  reasonable  belief  in  the  mind  of 
the  slayer  to  prevent  a  felony  that  the  neces- 
sity exists  for  taking  life  is  a  question  for  the 
jury  in  a  prosecution  for  the  killing,  and  not 
one  for  the  slayer ;  and  in  its  solution  they  may 
consider  the  condition  of  both  parties.  Oliver 
V.  State,  17  Ala.  587 ;  State  v.  Harris,  46  N.  C. 
(1  Jones,  L,)  190;  People  v.  Walworth,  4  N.  Y. 
Crim.  Rep.  355. 

And  an  assault  made  by  one  person  upon  an- 
other, and  threats  to  kill  the  latter,  are  ad- 
missible in  evidence  in  a  prosecution  against  the 
latter  for  shooting  the  former  about  five  months 
afterward  to  prevent  him  from  entering  the 
latter*8  house,  from  which  he  attempted  to  keep 
him  with  a  deadly  weapon,  as  tending  to  show 
that  he  had  reasonable  grounds  to  believe  that 
it  was  necessary  for  him  to  go  as  far  as  he  did 
in  order  to  protect  his  own  life,  or  his  person 
from  great  bodily  harm.  DeForest  v.  State,  21 
Ind.  23. 

Likewise,  any  fact  tending  to  prove  that  at 
the  time  of  the  killing  the  slayer  knew  that  the 
deceased  and  his  companions  did  not  intend  to 
commit  any  felony,  or  do  him  any  great  bodily 
harm,  is  admissible  in  evidence  in  a  prosecution 
for  the  killing,  where  the  defense  is  that  It 
was  done  to  prevent  the  commission  of  a  felony. 
Noles  V.  State,  26  Ala.  31,  62  Am.  Dec.  711. 

See  also  Richard  v.  State,  42  Fla.  528,  20 
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ble  to  show*,  or  as  tending  to  show,  that  de- 
fendant acted  in  self-defense,  or  under  such 
circumstances  as  would  have  naturally 
caused  a  man  of  ordinary  reason  to  believe 
that  he  was,  at  the  time  of  the  killing,  in 
imminent  danger  of  losing  his  life  or  of 
suffering  great  bodily  harm  at  the  hands 
of  deceased.  .  .  .  But  evidence  of  the 
character  here  spoken  of  is  not  admissible 
where  the  defendant  was  the  aggressor,  nor 
until  a  proper  foundation  is  laid  by  show- 
ing an  overt  act  or  hostile  demonstration 
toward  defendant  bv  deceased  before  he  was 
killed."  See  also,  to  same  effect,  Payne  v. 
Com,  1  Met.  379;  Riley  v.  Com.  94  Ky.  266, 
22  S.  W.  222;  Com.  v.  Hoskins,  18  Ky.  L. 
Rep.  59,  35  S.  VV.  284.  In  Roberson  on 
Criminal    Law,    §    223,    it    is    also    said: 


So.  413,  infra.  III.  c;  Hurd  v.  People,  25  Mich. 
405,  infra,  V.  a ;  Stoneman  v.  Com.  25  Gratt 
887 ;  Richardson  v.  State,  7  Tex.  App.  486, — 
infra,  V.  b ;  Parrish  v.  Com.  81  Va.  1,  infra,  VI. 

III.  Application  of  rulc8  to  particular  acts. 

a.  Altempta  to  kill  or  seriously  injure. 
1.  Upon  the  slayer. 

The  application  of  rules  with  reference  to 
justification  of  homicide  to  prevent  a  felony  to 
acts  of  violence  toward  the  slayer  Involves  and 
includes  the  whole  subject  of  homicide  com- 
mitted in  self-defense,  which,  owing  to  Its  ex- 
tent and  Its  distinct  character,  has  been  re- 
served for  future  consideration. 

2.  Upon  others. 

Where  a  person  is  unlawfully,  wilfully,  and 
feloniously  engaged  in  an  attempt  to  kill  an- 
other, or  do  him  great  l)odiIy  harm  with  a 
deadly  weapon,  and  not  in  bis  own  necessary 
self-defense,  another  person  may  lawfully  inter- 
fere to  prevent  the  injury,  and  may  even  take 
the  life  of  the  person  seeking  to  do  the  Injury 
in  order  to  prevent  It,  providing  such  action  Is 
apparently  necessary  for  that  purpose.  Stanley 
V.  Com.  86  Ky.  440.  9  Am.  St.  Rep.  305.  6  S.  W. 
155  ;  Mitchell  v.  State,  22  Ga.  211,  68  Am.  Dec. 
493;  People  v.  Cole,  4  Park.  Crlm.  Rep.  35; 
Weaver  v.  State,  19  Tex.  App.  547,  53  Am.  Rep. 
389;  Glover  v.  State.  33  Tex.  Crlm.  Rep.  224, 
26  S.  W.  204  ;  Garcia  v.' State  (Tex.  Crim.  App.) 
57  S.  W.  050. 

This  is  the  rule  of  Morrison  v.  Com. 

Thus,  where  it  appears  to  a  person  In  the 
exercise  of  a  reasonable  Judgment  that  others 
Intend  to  use  an  ax  In  committing  a  felonious 
assault  upon  persons  present,  he  has  the  right 
to  Interpose  to  prevent  such  assault,  and  to  do 
for  the  persons  aprainst  whom  it  Is  attempted 
what  such  persons  might  do  for  themselves, 
even  to  the  killing  of  the  assailant  If  neces- 
sary. Fletcher  v.  Com.  26  Ky.  L.  Rep.  1157, 
S3  S.  W.  588. 

And  the  killing  of  a  person  sought  to  be  ar- 
rested by  an  assistant  of  the  officer  seeking  to 
make  the  arrest  Is  justified  where  the  circum- 
stances are  such  as  to  excite  the  fears  of  a  rea- 
sonable man  that  It  is  the  purpose  of  the  per- 
son sought  to  be  arrested  to  perpetrate  a  felony 
upon  the  ofllcer,  and  his  nssistant  acts  under  the 
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"Lpon  the  issue  of  self-defense,  or  where 
there  is  a  doubt  concerning  the  defendant's 
motive  in  committing  the  homicide, — 
whether  he  was  actuated  by  malice  or  be- 
lieved that  he  was  in  danger  from  deceased, 
—  he  may  prove  that  deceased  had  made 
threats  against  his  person  or  life,  as  tend- 
ing to  show  tnat  he  was  in  peril  at  the 
time"  of  the  homicide,  or  that  he  had  rea- 
sonable grounds  upon  which  to  believe  that 
he  was  in  such  peril,  provided  such  threats 
were  communicated  to  defendant  before  the 
killing.  .  .  .  But  where  there  is  no  evi- 
dence of  an. overt  act  or  hostile  demonstra- 
tion on  the  part  of  the  deceased,  evincing 
a  present  purpose  to  carry  the  threats  into 
execution,  nor  any  doubt  that  defendant 
was    the    aggressor,    evidence    of    previous 


threats  by  deceased  against  the  defendant, 
although  they  were  communicated  to  de- 
fendant, is  not  admissible."  See  also,  to 
same  effect,  3  Rice,  Ev.  362;  Wharton, 
Crim.  Ev.  §  757;  9  Am.  &  Eng.  Enc.  Law, 
p.  673. 

It  will  thus  be  seen  that  the  admissi- 
bility of  the  evidence  in  question  depends 
upon  whether  the  defendant  was  the  ag- 
gressor in  the  difficulty ;  for  if  he  knew  that 
deceased  had  threatened  his  life,  and  was 
a  violent  and  dangerous  man,  so  much  the 
more  reason  would  there  be  that  the  de- 
fendant should  not  be  the  aggressor  in  the 
difficulty.  The  court,  after  giving  the  usual 
instructions  on  murder,  manslaughter,  and 
reasonable  doubt,  instructed  the  jury  as  fol- 
lows on  self-defense:     "If  the  jury  believe 


influence  of  such  fears,  and  not  In  a  spirit  of 
revenge.     Adams  v.  State,  72  6a.  85. 

And  a  deputy  marshal  of  the  United  States, 
charged  with  the  duty  of  protecting  and  guard- 
ing a  judge  of  the  United  States  court  while  in 
the  discharge  of  his  official  duties  against  as- 
sault, being  present  at  the  critical  moment  when 
prompt  action  is  necessary,  is  justified  in  Icill- 
ing  the  person  malcing  the  assauit  if  necessary, 
to  protect  the  life  of  the  Judge ;  and  in  so  do- 
ing he  is  acting  under  the  laws  of  the  United 
States,  and  is  not  answerable  for  the  act  in 
the  courts  of  the  state.  Re  Neagle  (Cunning- 
ham V.  Neagle)  135  U.  S.  1,  34  L.  ed.  55,  10 
Sup.  Ct.  Rep.  658,  Affirming  5  L.  R.  A.  78,  14 
Sawy.  232,  39  Fed.  833. 

So,  it  is  the  right  of  the  father  of  a  married 
daughter  to  go  to  the  premises  of  her  husband 
to  rescue  the  daughter  from,  and  prevent  in- 
fliction upon  her  by  her  husband  o'f,  cruel,  in- 
human blows ;  and  where  he  does  so  he  has 
the  right  to  defend  his  own  person  against  the 
husband,  even  to  the  extent  of  Icilling  him  if 
necessary.  Campbell  v.  Com.  88  Ky.  402,  21 
Am.  St.  Rep.  348,  11  S.  W.  290. 

And  whvire  a  woman  is  assaulted  in  her  own 
house  with  a  rock,  by  another  woman,  and  her 
husband  believes,  or  has  reasonable  grounds  to 
believe,  that  she  is  in  imminent  danger  of  los- 
ing her  life  or  suffer ing  great  bodily  harm,  he 
has  the  right  to  interfere  to  protect  his  wife ; 
and,  if  the  husband  of  the  other  woman  attempts 
to  prevent  his  interference,  he  is  justified  in 
taking  whatever  means  are  necessary,  or  appear 
to  him  to  be  necessary,  to  rescue  and  defend 
his  wife,  even  to  taking  the  life  of  his  assail- 
ant. Estep  V.  Com.  86  Ky.  39,  9  Am.  St.  Rep. 
260,  4  S.  W.  820. 

And  a  person  is  using  a  pistol,  within  the 
meaning  of  Tex.  Penal  Code,  art.  571,  provid- 
ing that,  when  a  homicide  takes  place,  to  pre- 
vent murder,  maiming,  etc.,  if  the  weapon  used 
by  the  party  attempting  to  commit  such  crime 
is  such  as  would  have  been  calculated  to  pro- 
duce death,  it  shall  be  presumed  that  the  per- 
son using  such  weapon  designed  to  kill,  where 
he  says  to  another,  "I  have  got  you  now,"  and 
at  the  same  time  throws  his  hand  to  his  breast, 
thrusts  it  Into  his  pocket,  and  seizes  his  pistol 
and  draws  it  partially  out  of  his  pocket,  and 
Is  only  prevented  by  bystanders  from  further 
use  of  it.  Ward  v.  State,  30  Tex.  App.  687,  18 
S.  W.  793. 

8o,  where  one  person  throws  rocks  at  another, 
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and  then  flees,  and  the  other  follows  him  with 
a  knife,  the  person  fleeing  is  reinstated  to  his 
right  of  self-defense ;  and  another  person,  in 
his  behalf,  would  have  the  same  right  to  kill 
the  pursuer  to  prevent  his  killing  the  pursued 
as  the  pursued  himself  would  have.  Stanton  v. 
State  (Tex.  Crim.  App.)  29  S.  W.  476. 

And  where,  in  a  prosecution  for  homicide,  it 
appears  that  four  persons  were  chasing  some 
insolent  boys  with  threats  of  chastising  them, 
and  that  the  boys  took  refuge  in  a  house,  and 
that  one  of  the  men  demanded  of  the  occupant 
that  the  boys  be  turned  over  to  them,  and  in 
the  altercation  which  followed  the  occupant  and 
one  of  the  attacking  party  struggled  for  the 
possession  of  an  ax,  and  that  the  occupant 
killed  the  person  struggling  to  gain  possession 
of  the  ax,  an  instruction  should  be  given  as  to 
his  right  to  interpose  to  prevent  a  felonious  as- 
sault, and  to  do  for  the  person  against  whom  the 
assault  was  attempted  what  such  person  might 
do  for  himself.  Fletcher  v.  Com.  26  Ky.  L. 
Rep.  1157,  83  S.  W.  588. 

And  where  one  person  interposed  in  a  fight 
between  two  others,  and  shot  one  of  them,  it  is 
for  the  jury,  in  a  prosecution  for  homicide,  to 
say  whether  or  not  in  shooting  he  intended  to 
interfere  to  prevent  the  murder  of  the  other 
combatant,  and  nothing  else.  People  v.  Cole, 
4  Park.  Crim.  Rep.  35. 

The  right  to  slay  in  defense  of  another,  how- 
ever, where  the  person  slaying  is  not  himself 
assaulted,  depends,  both  at  common  Jaw  and 
under  the  statutes,  upon  necessity ;  and  the 
homicide  is  justifiable  only  when  necessarily 
committed.  Richard  v.  State,  42  Fla.  528,  29 
So.  413. 

The  slayer  must  act  in  good  faith,  and  use  all 
reasonable  means  in  his  power  otherwise  to  pre- 
vent the  perpetration  of  the  crime.  Mitchell  v. 
State,  22  Ga.  211,  68  Am.  Dec.  493. 

And  the  homicide  must  be  in  necessary  resist- 
ance to  aggression  apparently  violent,  immedi- 
ate, and  imminent  toward  the  person  about  to 
be  Injured.  Weaver  v.  State,  19  Tex.  App.  547, 
53  Am.  Rep.  389.     And  see  Mohbisom  v.  Com. 

The  provisions  in  3  N.  Y.  Rev.  Stat.  7th  ed. 
§  3,  subsecs.  1,  2,  with  reference  to  homicide 
justifiable  because  committed  in  defense  of  an- 
other, relate  to  transactions  occurring  in  re- 
spect to  parties  present  at  the  time  and  place 
of  its  occurrence,  and  have  no  application  to 
a  case  in  which   the  danger  is   to  an  absent 
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from  the  evidence  that  the  defendant,  at 
the  time  he  cut  and  killed  the  said  Alex 
Dean,  if  he  did  cut  and  kill  him,  believed, 
and  had  reasonable  grounds  to  believe,  that 
the  said  Alex  Dean  was  then  and  there 
about  to  take  his  life  or  inflict  on  him 
great  bodily  harm,  and  there  appeared  to 
him,  in  the  exercise  of  a  reasonable  judg- 
ment, no  other  safe  means  to  avert  the  real, 
or  to  him  apparent,  danger,  if  any,  but  to 
cut  the  said  Dean,  then  he  had  the  right 
to  do  so,  and  they  ought  to  acquit  him  on 
the  ground  of  self-defense."  The  common- 
wealth complains  of  this  instruction  as  too 
favorable  to  the  accused^  in  that  it  allows 
him  to  rely  on  self-defense,  although  he 
was  the  aggressor  in  the  difficulty.  He, 
however,   insists   that  the   instruction  was 


not  as  favorable  to  him  as  it  should  have 
been,  and  that  the  court  erred  in  refusing 
the  following  instruction  which  he  asked: 
"The  court  instructs  the  jury  that  if  they 
shall  believe  from  the  evidence  that,  just 
before  he  was  cut  and  killed,  the  deceased, 
Alexander  Dean,  was,  without  any  fault  on 
her  part,  engaged  in  an  assault  upon  Ida 
Dean,  within  the  sight  and  hearing  of  the 
defendant,  William  Morrison,  and  that  said 
Morrison  had  a  right  to  believe,  and  did 
in  good  faith  believe,  that  said  Dean  was 
then  and  there  about  to  inflict  upon  said 
Ida  Dean  either  losa  of  life  or  great  bodily 
harm,  then  said  Morrison  had  a  right  to  in- 
terfere for  her  protection  and  stop  said 
assault  by  all  such  reasonable  means  as 
appeared  to  him  to  be  necessary  to  that  end, 


person.  Teople  v.  Walworth,  4  N.  Y.  Crim. 
Rep.  855. 

And  where  a  person  does  not  stand  in  the  re- 
lation of  husband  or  wife,  parent  or  child,  or 
master  or  servant  of  another,  he  cannot  justify 
an  interference  on  his  behalf,  or  the  killing:  of  a 
third  person  for  his  protection,  upon  the  ^ound 
that  he  came  into  the  difficulty  for  the  purpose 
of  taking  the  place  of  the  person  assailed.  He 
can  Justify,  if  at  all,  merely  as  an  indifferent 
person  seeking  to  preserve  the  peace.  Mob- 
RisoN  V.  Com. 

Nor  is  a  person  who  sees  another  about,  to 
attack  a  third  person  Justified  In  killing  him 
to  prevent  the  attack,  where  his  acts  and  con- 
duct are  such  as  to  render  it  uncertain  whether 
he  intends  to  kill  the  other  under  circumstances 
which  would  amount  to  murder,  until  he  has  re- 
sorted to  all  other  means  to  prevent  the  injury ; 
and  the  killing  must  be  done  while  the  other 
is  in  the  very  act  of  making  an  unlawful  and 
violent  attack.  Glover  v.  State,  33  Tex.  Crim. 
Rep.  224,  26  S.  W.  204. 

And  a  burglar,  who,  with  others,  was  discov- 
ered in  the  act  of  robbing  a  store,  who  killed 
one  of  the  discoverers,  cannot  claim  that  the 
killing  was  necessary  in  order  to  prevent  the 
person  killed  from  unnecessarily  killing  one  of 
his  companions,  where  the  two  discoverers  had 
left  the  companion  before  he  returned  to  the 
rescue,  and  neither  of  them  was  then  harming, 
or  attempting  to  harm,  him.  Ruloff  v.  People, 
45  N.  Y,  213. 

And.  in  determining  whether  persons  catching 
robbers  in  the  act  ot  robbery  inflicted  unneces- 
sary or  wanton  violence  upon  them  so  as  to  be- 
come wrongdoers,  the  courts  will  not  be  astute 
in  senrching  for  such  a  line  of  demarcation  as 
will  t.ike  an  Innocent  citizen,  whose  property 
and  perscn  are  in  danger,  from  the  protection  of 
the  law,  and  place  his  life  at  the  mercy  and 
discretion  of  an  admitted  felon.     Ibid. 

Ko,  it  has  been  held  that,  where  a  man  inter- 
poses when  another  is  attacked,  it  must  be  to 
keep  the  peace,  and  the  protection  of  the  other 
must  be  Incidental  to  that  purpose.  People  v. 
Cole.  4  I'ark.  Crim.  Rep.  35. 

And  no  matter  bow  heinous  an  offense  com- 
mitted against  a  person,  or  against  another 
whom  he  desires  to  defend,  he  is  not  Justified  in 
taking  vengeance  in  his  own  hands,  and  delib- 
erately slaying  the  wrongdoer.  Perry  v.  State, 
102  Ga.  365,  30  S.  B.  903. 

And  if  the  person  defended  is  in  fault,  the 
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person  killing  another,  in  his  defense,  acts  at  hla 
peril.  Stanley  v.  Com,  86  Ky.  440,  9  Am.  St. 
Rep.  305,  6  S.  W.  155. 

b.  liobherp  or  burglary. 

Robbery  is  a  forcible  felony,  and  a  person  has 
a  legal  right  to  prevent  the  attempted  commis- 
sion of  a  robbery  to  the  extent  of  inflicting  death 
upon  the  person  attempting  it.  People  v. 
Grimes,  132  Cal.  30,  64  Pac.  101;  Smith  v. 
State,  31  Tex.  Crim.  Rep.  14,  19  S.  W.  252. 

And  where  one  person  wrongfully  takes  money 
belonging  to  another  from  his  possession, 
whether  forcibly  or  through  fraud,  the  right  to 
protect  one's  possession  is  regarded  as  an  ex- 
tension of  ihe  right  to  protect  one's  person,  and 
goes  to  the  same  extent.  Com.  v.  Donahue,  148 
Mass.  529,  2  L.  R.  A.  623,  12  Am.  St.  Rep.  591, 
20  N.  E.  171. 

And  where  a  strong  man  threatened  to  take  by 
force  from  the  person  of  a  weaker  one  a  watch, 
falsely  claiming  it  to  be  his,  pressing  upon  him 
while  he  retreated  until  the  larger  man  neared 
him,  and  raised  his  hand  to  seize  or  strike  him, 
when  he  flred  his  pistol  and  killed  the  former, 
an  instruction  with  reference  to  the  right  to  re- 
pel force  by  force  in  defense  of  one's  person 
or  property  Is  proper  and  necessary  in  a  prose- 
cution for  the  killing.  Stoneham  v.  Com.  86 
Va.  523,  10  S.  E.  238. 

And  where  one  person  raises  a  crop  upon  the 
land  of  another  under  a  contract  by  which  he  is 
entitled  to  a  share  of  the  crop  for  his  services, 
they  are  not  Joint  tenants  or  tenants  in  com- 
mon in  the  crop  produced ;  it  is  exclusively  the 
property  of  the  landowner,  so  that  a  forcible 
taking  of  the  crop  by  the  tenant  would  be  rob> 
bery  which  might  Justify  killing  him  to  prevent 
It.     Parrlsb  v.  Com.  81  Va.  1. 

So,  if  a  man  Intending  to  kill  a  thief  or  a 
bonse  breaker  in  his  own  house  happens,  by  mis- 
take, to  kill  one  of  his  own  family,  it  cannot 
be  imputed  to  him  as  a  criminal  action.  Lev- 
ett's  Case,  Cro.  Car.  538. 

And  wbere  a  burglar  seizes  the  gun  of  the 
owner  of  the  premises  he  is  attempting  to  bur- 
glarize to  prevent  himself  from  being  shot,  and 
in  the  struggle  for  the  gun  it  goes  off  and  kills 
a  third  person,  the  owner,  having  a  right  to 
kill  the  burglar  to  prevent  the  burglary,  would 
not  be  giiilty  of  murder  or  manslaughter  in  the 
commission  of  an  unlawful  act  in  killing  the 
third  person.     McPherson  v.  State,  22  Ga.  478. 
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and  if,  in  doing  so,  it  became  necessary,  or 
apparently  necessary,  for  him  to  take  the 
life  of  said  Dean,  he  had  the  right  to  do  so, 
and  the  jury  should  acquit  him;  for  what 
a  man  may  do  for  himself,  he  may  do  for 
another." 

The  defendant  Morrison's  testimony  as  to 
how  the  difficulty  came  up  is  in  these 
words:  "I  ran  down  that  way.  I  did  not 
go  very  fast,  and  I  went  down.  Why,  he 
had  her  up  against  the  house  beating  her, 
and  I  caught  him  on  one  shoulder  and 
shoved  them  apart,  and  told  him,  *You 
can't  beat  her  where  I  am,'  and  he  drew  a 
pistol,  and  said,  'I  will  kill  both  of  you.' 
.  .  .  My  intention  was  to  keep  him  from 
hitting  her.  .  .  .  He  was  striking  her 
in  the  face  with  his  fist  when  I  got  to  him. 


.  .  .  It  seemed  to  very  near  knock  her  to 
the  ground.  The  last  one  knocked  her  up 
against  the  house.  She  would  have  fallen 
if  it  had  not  been  for  the  house.  .  .  . 
He  drew  his  pistol,  and  I  grabbed  his  hand, 
and  he  struggled.  .  .  .  We  both  went  to 
the  ground.  ...  I  cut  him  while  I  was 
in  the  fall."  Turner  and  Ida  Dean  make 
in  substance  the  same  statement.  On  the 
other  hand,  the  commonwealth's  witnesses 
all  say  that  Dean  was  simply  pushing  his 
sister  along  the  side  of  the  street.  They 
all  agree  that  Morrison  ran  at  least  90  feet 
on  tiptoe  before  he  came  up  to  them.  We 
do  not  see  anything  in  the  evidence  to  war- 
rant the  belief  that  Alex  Dean  was  about 
to  kill  his  sister  or  do  her  some  great  bodily 
harm.     'It   is  true,   he   wanted   her   to  go 


These  rules  apply  to  prevention  of  the  con- 
summation of  a  robbery  by  getting  away  with 
the  proceeds,  as  well  as  to  the  robbery  Itself. 

Thus,  where  a  robbery  has  been  committed, 
and  an  attempt  to  escape  with  the  proceeds  Is 
made,  another  has  the  legal  right  to  prevent 
such  escape  by  any  means  within  his  power, 
even  to  that  of  inillcting  death.  People  v. 
Grimes,  132  Cal.  80,  64  Pac.  101. 

And  one  whose  money  is  fraudulently  taken 
from  him  by  another  may  thereupon  retake  It 
from  him ;  but  in  retaking  he  should  use  only 
such  force  as  Is  necessary .  for  retaking,  the 
amount  of  force  which  may  be  used  being  a  ques- 
tion of  fact  for  the  jury.  Com.  v.  Donahue, 
148  Mass.  520,  2  L.  R.  A.  628,  12  Am.  St.  Rep. 
591,  20  N.  B.  171. 

And  a  person  discovering  others  In  the  com- 
mission of  a  robbery  may,  under  2  N.  Y.  Rev. 
Stat,  661,  §  11,  providing  that  every  person 
who  shall  uDnecessarily  kill  another  while  re- 
sisting an  attempt  of  such  other  person  to  com- 
mit any  felony,  or  do  any  other  unlawful  act, 
shall  be  deemed  gtiilty  of  manslaughter  in  the 
second  degree,  use  all  the  force  necessary  to  op- 
pose and  prevent  the  consummation  of  the  rob- 
bery, and  properly  resist  all  attempts  to  in- 
flict bodily  injury  upon  himself,  and  may  law- 
fully detain  the  robbers  and  hand  them  over 
to  the  officers  of  the  law ;  and  it  would  only  be 
by  the  use  of  unnecessary  or  wanton  violence,  or 
the  infliction  of  unnecessary  or  wanton  Injury 
to  the  criminals,  that  the  person  discovering 
them  could  become  a  wrongdoer.  Ruloff  v.  Peo- 
ple, 45  N.  Y.  213. 

If  g<;ods  are  taken  either  by  violence  or  by 
putting:  the  owner  In  fear,  the  taking  is  robbery 
within  the  rule  justifying  homicide  to  prevent 
a  felony,  McDanlel  v.  State,  8  Smedes  &  M. 
401,  47  Am.  Dec.  03. 

And  to  constitute  robbery,  to  prevent  which 
a  killing  mav  be  Justltled,  It  Is  not  necessary 
that  the  taking  of  the  property  shall  be  directly 
from  one's  person ;  It  Is  sufficient  If  It  Is  taken 
while  In  bis  possession  and  immediate  presence. 
Crawford  t.  State,  90  Ga.  701,  35  Am.  St.  Rep. 
242,  17  S.  E.  628. 

And  where  violence  Is  used  to  obtain  posses- 
sion of  property  with  a  felonious  Intent,  It  Is 
none  the  less  robbery,  which  may  justify  a 
homicide  to  prevent  It,  because  the  thief  has  re- 
course to  some  colorable  or  specious  claim  of 
right  to  effect  his  purpose.  Parrish  v.  Com.  81 
Va.  1. 
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But  to  constitute  robbery,  to  prevent  which  a 
killing  may  be  justified,  there  must  have  been 
force  or  intimidation,  asportation  without  the 
consent  of  the  owner,  and  the  intent  to  steal ; 
the  act  of  a  person  taking  property  from  an- 
other nnder  a  bona  fide  claim  of  right,  with 
the  purpose  of  applying  It  to  a  claim  of  debt 
from  another  to  himself,  is  not  such  robbery. 
Crawford  v.  State,  90  Ga.  701,  35  Am.  St  Rep. 
242,  17  S.  E.  628. 

And  a  killing  to  prevent  a  taking  of  slight 
moment  and  importance  cannot  be  justified, 
though  it  technically  amounted  to  a  robbery; 
and  the  fact  that  one  person  took  from  another 
by  violence  a  nickle  with  intent  to  appropriate 
it  does  not  justify  the  latter  in  killing  him  while 
retreating  with  the  money.  Bowman  v.  State 
(Tex.  Crlm.  App.)  21  S.  W.  48. 

c.  BreacheB  of  the  peace. 

It  is  as  much  every  man's  duty  to  interfere 
to  prevent  a  breach  of  the  peace  as  it  is  to  pre- 
vent a  felony,  for  a  breach  of  the  peace,  wheth- 
er in  itself  felonious  or  not,  is  liable  to  lead 
to  felony ;  and  the  general  common-law  rule 
seems  to  be  that  felonious  rioters,  resisting  the 
lawful  authorities,  may  be  slain  with  impunity 
when  necessary  for  the  purpose  of  maintaining 
or  restoring  the  public  peace.  Re  Riots  of  1844, 
2  Clark  (Pa.)  275,  dictum. 

And  when  engaged  in  the  suppression  of  dan- 
gerous riots  a  sheriff  and  his  assistant  are  au- 
thorized to  resort  to  every  necessary  means  to 
restore  peace  and  prevent  criminal  outrages 
against  person  or  property,  and  they  may  ar- 
rest the  rioters  and  detain  and  imprison  them  ; 
and,  if  they  resist  and  continue  their  riotous 
actions,  killing  them  becomes  justifiable.  Com. 
V.  Daley,  2  Clark  (Pa.)  361. 

So,  private  persons  may  forcibly  interfere 
to  suppress  a  riot  or  resist  rioters,  although  a 
riot  Is  not  necesHarily  a  felony  In  Itself ;  and, 
wbere  they  cannot  otherwise  suppress  them  or 
defend  themselves,  they  are  justified  In  killing 
th»-m,  as  It  is  their  right  and  duty  to  aid  in 
preserving  the  peace.  Pond  v.  People,  8  Mich. 
150. 

And  a  person  who  sees  another  in  a  drunken 
condition  attempting  to  shoot  into  a  house 
where  a  large  number  of  persons  are  assembled 
has  a  right  to  disarm  him,  and,  if  need  be,  re- 
strain him.  In  order  to  prevent  the  commission 
of  the  act,  and  may  use  such  force  as  is  neces- 
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home,  and  she  declined  to  go.  She  struck 
him  with  the  umbrella,  and,  whether  he 
then  struck  her  or  pushed  her  against  the 
house,  it  is  reasonably  clear  that  no  harm 
would  have  come  of  the  quarrel  between 
brother  and  sister  if  Morrison  had  not  in- 
tervened. The  proof  shows  that  she  was  a 
small,  frail  woman,  and  that  Alex  Dean 
only  wanted  her  to  get  off  the  street. 

So,  the  case  comes  to  this:  Did  Morri- 
son, when  he  saw  Alex  Dean  committing  an 
assault  on  his  sister,  and  pushing  or  strik- 
ing her  against  the  house,  have  a  right  to 
intervene  between  the  brother  and  sister  for 
her  protection  from  a  simple  battery?  In 
1  Bishop  on  Criminal  Law,  §  877,  it  is  said: 
"The  doctrine  here  is  that  whatever  on** 
may  do  for  himself  he  may  do  for  another. 


The  common  case,  indeed,  is  where  a  father, 
son,  brother,  husband,  servant,  or  the  like, 
protects  by  the  stronger  arm  the  feebler. 
But  a  guest  in  a  house  may  defend  the 
house,  or  the  neighbors  of  the  occupant 
may  assemble  for  its  defense;  and,  on  the 
whole,  though  distinctions  have  been  taken 
and  doubts  expressed,  the  better  view 
plainly  is  that  one  may  do  for  another 
whatever  the  other  may  do  for  himself." 
The  statement  of  the  law,  as  applied  to 
simple  batteries  and  breaches  of  the  peace, 
is  broader  than  it  is  usually  put  in  the 
authorities.  Thus,  in  3  Bl.  Com.  3,  it  is 
said:  ''The  defense  of  one's  self  or  the 
mutual  and  reciprocal  defense  of  such  as 
stand  in  relations  of  husband  and  wife, 
parent  and  child,  master  and  servant.      In 


sary ;  but  he  would  not  be  excusable  Ip  killing 
him  If  he  should  use  more  force  than  reason- 
ably appeared  to  be  necessary  to  restrain  him. 
Burton  v.  Com,  23  Ky.  L.  Rep.  1015,  66  8.  W. 
51C. 

And  an  attack  upon  the  net  house  of  a  flsher- 
mnn  for  the  purpose  of  destroying  it  Is  a  vio- 
lent, forcible  felony,  justifying  him  In  killing 
one  of  the  persons  attacking  when  necessary  to 
prevent  the  destruction,  without  reference  to 
whether  or  not  it  is  a  part  of  his  dwelling. 
Pond  V.  People,  8  Mich.  150. 

And  one  who  peaceably  goes  to  the  house  of 
another  solely  to  stop  a  disturbance  there,  and 
to  require  an  apology  for  previous  insults  to  his 
wife,  and  who  Is  attacked  by  the  other  with  a 
deadly  weapon,  upon  which  he  kills  his  assail- 
ant. Is  not  guilty  of  murder.  Watson  v.  Com. 
87  Va.  608,  13  8.  E.  22. 

So,  the  various  statutes  on  the  subject  seem. 
Biibstantlally  at  least,  to  be  a  re-enactment  of 
the  common- law  rule. 

Thus,  homicide  is  Justifiable  under  the  New 
York  statutes  when  committed  necessarily  In  the 
lawful  keeping  and  preserving  of  the  peace. 
People  V.  Cole,  4  Park.  Crlm.  Rep.  35. 

And  one  who  interposes  In  a  fight  between  two 
others,  whose  design  is  to  prevent  the  commis- 
sion of  a  crime  by  one  upon  the  other,  and  un- 
necessarily kills  the  one  he  seeks  to  restrain.  Is 
guilty  of  manslaughter  in  the  second  degree 
only.     Ihid. 

And  Fla,  Rev.  Stat.  |  2398,  div.  2,  subdlv.  8, 
making  homicide  Justifiable  when  committed  in 
lawfully  suppressing  any  riot,  or  lawfully  keep- 
ing and  preserving  the  peace,  authorizes  the  kill- 
ing, by  a  brother,  of  two  or  more  persons  as- 
saulting and  attempting  to  kill  his  brother  or 
sister;  such  killing  being  one  to  prevent  a  vio- 
lent breach  of  the  peace.  Mitchell  v.  State,  48 
Fla.  188,  30  So.  803 ;  Richard  v.  State,  42  Fla. 
528,  20  So.  418. 

But  the  Justification  of  a  homicide  under  that 
statute  depends  upon  actual  necessity,  and  not 
upon  reasonable  belief  arising  from  appearance. 
Richard  v.  State.  42  Fla.  528,  29  So.  413. 

SOf  where  two  or  more  persons  manifestly 
intended  and  endeavored  In  a  riotous  and  tu- 
multuous manner  to  enter  the  habitation  of  an- 
other for  the  purpose  of  assaulting  or  offering 
personal  violence  to  anyone  being  therein,  and 
one  of  them,  to  prevent  such  injury,  was  killed 
by  the  occupant  of  the  house,  If  the  clrcum- 
Btances  were  snincieut  to  excite  the  fears  of  a 
67  L.  R.  A. 


reasonable  man  that  such  entry  was  intended,, 
and  the  killing  was  done  under  the  influence  of 
such  fears,  such  homicide  is  Justifiable  under 
Ga.  Penal  Code,  {  90.  though  the  assault  or  per- 
sonal violence  intended  was  Iras  than  a  felony. 
Smith  V.  State,  106  6a.  673,  71  Am.  St.  Rep. 
286,  32  8.  B.  851. 

The  rule  that  a  pierson  has  the  right  to  kill 
to  prevent  the  commission  of  an  atrocious 
crime,  where  he  acted  in  good  faith  and  such  a 
killing  was  necessary  for  the  purpose,  however, 
does  not  apply  where  the  slayer  acted  In  con- 
cert with  another  in  bringing  about  a  difficulty 
with  the  person  slain,  and  made  himself  a  party 
to  it,  and  aided  and  assisted  in  brlnginur  about 
the  fatal  rencounter.  Mitchell  v.  State,  22  Oa. 
211,  68  Am.  Dec.  493. 

And  an  unlawful,  or  even  a  riotous,  assem- 
bly of  persons  cannot  be  shot  down  without  any 
previous  effort  being  made  to  suppress  It  by 
other  means.    Com.  v.  Daley,  2  Clark  (Pa.)  361. 

And  it  cannot  be  said  that  to  keep  the  peace 
in  a  mere  fist  fight  it  can  be  necessary  to  re- 
sort to  firearms,  or  to  take  life  in  any  case. 
People  V.  Cole,  4  Park.  Crim.  Rep.  35 ;  Johns- 
ton's Case,  5  Gratt.  660. 

And  one  who  finds  two  men  fighting,  one  of 
whom  is  a  friend,  and  tnfilcts  a  dangerous  stab 
upon  the  other  without  provocation,  is  no  more 
excusable  than  he  would  have  been  for  the  same 
act  committed  on  one  who  was  fighting  with  a 
stranger,  or  who  was  not  fighting  at  all.  Con- 
ner V.  State,  4  Yerg.  137,  26  Am.  Dec.  217. 

IV.  Misdemeanors,   crUnes   without   force,   and 

trespasses. 

a.  Oeneral  rules  as  to  misdemeanors  and  secret 

crimes. 

One  can  only  kill  to  save  life  or  limb,  or  pre- 
vent a  great  crime,  or  to  accomplish  a  neces- 
sary public  duty.  State  v.  Morgan,  25  N.  C. 
(3  Ircd.  L.)  186,  38  Am.  Dec.  714. 

And  a  homicide  committed  in  endeavoring  to 
restrain  the  commission  of  a  mere  misdemeanor 
is  not  Justifiable.  People  v.  Grimes,  132  Cal. 
30,  64  Pac.  101 ;  Crawford  v.  State,  90  Ga.  701. 
35  Am.  St.  Rep.  242,  17  S.  E.  628 ;  Carmouche  v. 
Bouls,  6  La.  Ann.  95,  54  Am.  Dec.  558. 

And  the  general  rule  justifying  homicide  to 
prevent  felony  does  not  authorize  the  killing  of 
persons  attempting  secret  felonies  not  accom- 
panied by  force,  such  as  a  mere  larceny  or  pick- 
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these  cases^  if  the  party  himself,  or  any  of 
these,  his  relations,  he  forcibly  attacked  in 
his  person  or  property,  it  is  lawful  for  him 
to  repel  force  by  force;  and  the  breach  of 
the  peace  which  happens  is  chargeable  upon 
him  only  who  began  the  affray."  In  a  note 
to  this  it  is  added:  "When  a  person  does 
not  stand  in  either  of  these  relations,  he 
cannot  justify  an  interference  on  behalf  of 
the  party  injured,  but  merely  as  an  indif- 
ferent person  to  preserve  the  peace."  See, 
to  the  same  effect;  2  Am.  &  Eng.  Enc.  Law, 
p.  981;  2  Koberson,  Criminal  Law,  §  543. 

When  a  felony  is  apparently  about  to  be 
committed,  as  where  there  is  apparent  dan- 
ger of  loss  of  life  by  the  person  assailed  or 
of  great  bodily  harm  to  him,  a  different 
rule  prevails,  and  there  any  third  person 


ing  pockets.  Storey  v.  State,  71  Ala.  329 ; 
Carmouche  v.  Bonis,  6  La.  Ann.  96,  54  Am. 
Dec.  568;  Weaver  v.  State,  19  Tex.  App.  547, 
63  Am.  Rep.  889. 

So,  where  a  felonious  act  Is  not  of  a  violent 
or  forcible  character,  as  in  the  case  of  crime 
partaking  of  fraud  rather  than  force,  there  Is 
no  necessity  to  prevent  it,  and,  therefore,  no 
Justification  for  homicide.  Pond  v.  People,  8 
Mich.  150. 

b.  Larceny. 

Larceny  Is  a  secret  crime  not  attended  with 
force,  and,  especially  when  the  goods  taken  are 
of  small  value,  furnishes  no  warrant  to  one 
person  for  killing  another  to  prevent  its  con- 
summation. 

Thus  the  killing  of  one  person  by  another  to 
prevent  the  crime  of  petit  larceny  is  not  Justi- 
fied. Bloom  V.  State,  155  Ind.  292,  58  N.  E. 
81. 

And  feloniously  carrying  away  fallen  timber 
from  the  premises  of  another  does  not  warrant 
the  owner  in  shooting  the  thief,  though  the 
shooting  is  done  to  prevent  the  act,  since  that 
would  amount  to  punishing  with  death  an  of- 
fense for  which  the  law  has  provided  a  milder 
penalty.  Reg.  v.  Murphy,  2  Craw.  &  D.  (Ir.) 
20. 

So,  one  person  has  no  right  to  shoot  and  kill 
another  to  prevent  him  from  taking  a  dog,  which 
both  claim,  away  from  his  premises.  Trusty  v. 
Com.  19  Ky.  L.  Rep.  706.  41  S.  W.  766. 

And,  while  boys  have  no  right  to  enter  the 
melon  patch  of  another  and  help  themselves  to 
the  melons  without  his  consent,  he  would  not 
be  Justified  in  shooting  them  for  so  doing. 
State  V.  Vance,  17  Iowa,  138. 

And  an  Instruction,  in  a  prosecution  for  man- 
slaughter, that  boys  have  no  right  to  enter  a 
melon  patch  cf  another  and  help  themselves  to 
his  melons  without  his  consent,  but  it  would  be 
a  reproach  to  the  laws  to  hold  that  for  such 
an  act  the  owner  has  a  right,  without  notice  or 
warning,  to  shoot  them,  tends  to  show  a  proper 
comprehension  of  the  sacredness  of  human  life, 
and  is  not  objectionable  as  tending  unjustly  to 
prejudice  the  minds  of  the  Jury.    Ihid. 

So,  one  who  killed  a  slave  while  in  the  act  of 
committing  a  larceny  within  his  inclosure  is 
liable  therefor,  where  the  act  was  not  necessary 
for  the  defense  of  his  person,  his  family,  or 
his  property.  Bibb  v.  Hebert,  3  La.  Ann.  132 ; 
prieeter  v.  Augley,  6  Rich.  L.  44. 
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may  lawfully  intervene  for  his  protection, 
using  such  means  for  his  defense  as  the  per- 
son assaulted  himself  may  lawfully  use. 
But  where  the  assault  is  not  felonious,  and 
the  person  intervening  does  not  stand  in 
any  of  the  relations  to  the  one  assaulted 
excepted  out  of  the  common-law  rule,  then 
he  who  intervenes  can  only  act  for  the  pres- 
ervation of  the  peace.  He  cannot  come  into 
the  difficulty  for  the  purpose  of  taking  the 
place  of  the  person  assailed,  and  continu- 
ing the  fight.  This  is  the  common-law  rule, 
as  we  understand  the  authorities,  and  we 
cannot  depart  from  it  or  extend  it. 

It  is  conceded  on  all  hands  that  Morrison 
ran  down  on  tiptoe  to  where  Alex  Dean  and 
his  sister  were,  some  90  feet  away.  If, 
when  he  got  there,  he  at  once  stabbed  Dean 


And  the  act  of  a  band  of  negroes  in  going 
upon  the  premises  of  a  planter  and  taking  a 
small  quantity  of  sugar  cane,  without  attempt- 
ing to  put  the  owner  In  fear.  Is  a  mere  misde- 
meanor, and  not  a  crime,  and  does  not  Justify 
shooting  one  of  the  number.  Carmouche  v. 
Bonis,  6  La.  Ann.  95,  54  Am.  Dec.  558. 

Nor  may  an  owner  of  poultry  protect  his 
property  from  lorceny  by  shooting  and  killing 
the  thief  in  the  absence  of  any  effort  to  arrest 
the  thief,  or  of  any  showing  that  he  could  not 
have  been  arrested,  or  that  the  poultry  could 
not  have  been  protected  by  other  means.  Marks 
V.  Borum,  1  Baxt.  87,  25  Am.  Rep.  764  ;  Oar- 
diner  V.  Thibodeau,  14  La.  Ann.  742. 

And  a  person  set  to  watch  a  yard  or  garden 
is  not  Justified  in  shooting  anyone  who  comes 
into  it,  though  in  the  night,  and  though  the 
person  coming  into  it  goes  into  the  master's 
henroost,  unless  from  the  conduct  of  such  per- 
son he  has  fair  grounds  for  believing  his  own 
life  to  be  in  actual  and  immediate  danger. 
Rex  V.  Scully,  1  Car.  &  P.  819. 

Nor  does  a  mere  larceny  Justify  an  intentional 
killing  under  a  statute  Justifying  a  homicide 
when  committed  by  a  person  In  resisting  an  at- 
tempt to  commit  a  felony  on  him.  McDaniel  v. 
State,  8  Smedes  &  M.  401,  47  Am.  Dec.  93. 

When  the  owner  of  stolen  property  tries  to 
prevent  the  theft,  or  recover  the  property, 
however,  and  is  resisted,  he  may  repel  force 
with  force  and  not  retreat;  and,  if  the  thief  Is 
unavoidably  killed,  the  homicide  is  Justifiable. 
Storey  v.  State,  71  Ala.  329. 

And  where  a  person  attempts  to  take  hogs 
in  legal  possession  of  another,  and,  while  at- 
tempting to  do  so,  the  latter  strikes  him  with 
a  board,  uot  being  able  to  prevent  him  from 
doing  so  otherwise,  and  having  resorted  to  all 
other  means  at  hand  to  prevent  the  taking  of 
the  hogs,  and  such  person  retreats  and  after 
wards  advances  upon  him  with  deadly  weapons, 
he  Is  not  bound  to  retreat ;  and,  if  It  reason- 
ably appears  to  him  that  his  life  Is  in  imminent 
danger,  or  that  he  is  in  danger  of  serious  bod- 
ily harm,  he  Is  Justified  in  striking  the  other 
In  his  own  self-defense.  Lilly  v.  State,  20  Tex. 
App.  1. 

And  If  a  slave,  though  the  property  of  an- 
other, be  found  in  the  nighttime  engaged  in 
stealing  the  property  of  a  citizen  upon  his  prem- 
ises under  such  circumstances  that  he  cannot 
be  Identified  or  apprehended  with  safety,  the 
citizen  may  lawfully  shoot  at  him  with  a  de- 
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in  the  back,  as  stated  by  the  witnesses  for 
the  commonwealth,  he  was  the  aggressor. 
The  instruction  of  the  court,  which  sub- 
mitted to  the  jury  the  question  whether 
Morrison  believed,  or  had  reasonable 
grounds  to  believe,  himself  in  danger  of 
death  or  great  bodily  harm  at  the  hands  of 
Dean,  when  he  stabbed  him,  was  more  fa- 
vorable to  Morrison  than  the  law  war- 
ranted, as  the  court  did  not  submit  to  the 
jury  the  question  whether  Morrison  was 
the  aggressor.  Morrison  knew  that  the 
illicit  relations  between  him  and  Ida  Dean 
were  the  foundation  of  the  animosity  of 
Alex  Dean  to  him.  He  also  knew  that  this 
was  the  cause  of  the  quarrel  between  the 
brother  and  sister.      With  this  knowledge 


he  ran  on  tiptoe  down  to  where  they  were, 
armed  with  a  dirk,  and  if,  as  he  says,  he 
caught  Alex  Dean  by  the  shoulder  and 
shoved  them  apart,  saying  to  him,  **You 
can't  beat  her  where  I  am,"  his  interference 
was  not  as  an  indifferent  person  to  preserve 
the  peace,  for  his  first  act  was  to  commit  a 
battery  on  Alex  Dean  by  taking  him  by  the 
shoulder,  and  this  was  followed  up  by  a 
declaration  which  he  could  but  know,  under 
all  the  circumstances,  would  make  Alex 
Dean  regard  him  as  an  assailant.  To 
hold  that  he  intervened,  under  the  evidence, 
as  an  indifferent  person  to  preserve  the 
peace,  would  be  to  give  no  real  effect  to  the 
common-law  rule  allowing  greater  rights  to 
parent  and  child,  husband  and  wife,  master 


sign  to  wound  him,  but  without  intent  to  pro- 
duce death,  without  incurring  criminal  respon- 
sibility, even  though  death  ensues.  McClelland 
V.  Kay,  14  B.  Mon.  103. 

Under  the  Texas  statute  making  homicide 
justifiable  when  inflicted  for  the  purpose  of  pre- 
venting certain  offenses  therein  enumerated,  in- 
cluding theft  at  night  and  burglary,  and  pro- 
vidmg  that,  in  case  of  burglary  and  theft  by 
night,  the  homicide  is  justifiable  at  any  time 
while  the  offender  is  in  the  building,  or  at  the 
place  where  the  theft  is  committed,  or  within 
reach  of  a  gun  shot  from  such  place  or  building, 
It  makes  no  difference  whether  the  party  has 
abandoned  the  property  stolen  or  taken  and  is 
fleeing  from  the  place  of  the  theft,  or  whether 
he  still  retains  it;  if  he  is  still  within  the 
reach  of  a  gun  shot  from  the  place,  the  hoipi- 
cide  is  Justifiable.  Whitten  v.  State,  20  Tex. 
App.  504,  16  S.  W.  206. 

And  a  theft  by  night  within  the  meaning  of 
that  act  means.  In  analogy  with  statutes  with 
reference  to  burglary,  a  theft  committed  at  any 
time  between  thirty  minutes  after  sunset  and 
thirty  minutes  before  sunrise.  Laws  v.  State, 
26  Tex.  App.  643,  10  S.  W.  220. 

The  taking  of  partnership  property  by  a  part- 
ner is  neither  a  larceny  nor  a  trespass  against 
the  other  partner,  within  the  meaning  of  rules 
of  law  with  reference  to  the  use  of  force  to  pre- 
vent a  trespass  or  a  felony.  Jones  v.  State,  76 
Ala.  8. 

c.  Trespass  on  property, 
1.  General  rules. 

The  law  justifies  the  taking  of  life  when  nec- 
essary 4:0  prevent  the  commission  of  a  felony, 
but  not  to  prevent  the  commission  of  a  mere 
trespass  on  the  property  of  another.  Oliver  v. 
State,  17  Ala.  587;  Storey  v.  State,  71  Ala. 
320;  State  v.  Becker,  0  Houst  (Del.)  411,  33 
Atl,  17;  Davison  v.  People,  00  111.  221. 

A  person  should  not  In  defense  of  his  prop- 
erty, as  dlstlngulshpd  from  the  defense  of  his 
person,  resort  to  means  reasonably  calculated 
to  endanger  life.  State  v.  Dooley,  121  Mo.  591, 
26  S.  W.  558 ;  State  v.  Porsythe,  89  Mo.  607,  1 
S.  W.  834  ;  Meade's  Ca.se,  1  I>ewln,  C.  C.  184. 

And  if  one  man  deliberately  kills  another  to 
prevent  a  mere  trespass  upon  property,  whether 
such  trespass  can  or  cannot  otherwise  be  pre- 
vented. It  Is  murder.  Harrison  v.  State,  24  Ala. 
67,  60  Am.  Dec.  450 ;  State  v.  Morgan,  25  N.  C. 
(3  Ired.  L.)  180,  38  Am.  Dec.  714;  State  v. 
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Brandon,  53  N.  C.   (8  Jones,  L.)  463;  State  v. 
McDonald.  10  N.  C.  (4  Jones,  L.)  10. 

And  Minn.  Gen.  Stat.  {  13,  p.  508,  providing 
that  whoever  unnecessarily  kills  another,  except 
by  accident  or  misfortune,  and  in  certain  other 
designated  cases,  either  while  resisting  an  at- 
tempt by  such  other  person  to  commit  any  fel- 
ony, or  tu  do  any  other  unlawful  act,  or  after 
such  attempt  has  failed,  shall  be  guilty  of  man- 
slaughter in  the  second  degree,  has  no  applica- 
tion to  a  case  of  a  killing  with  an  ax  by  in- 
fiictlng  blows  therewith  upon  the  head  and  neck 
of  the  deceased,  claimed  to  be  in  resistance  of 
a  civil  trespass  upon  lands  or  cattle,  or  both, 
of  the  person  using  the  ax,  there  being  no  pre- 
tense of  the  absence  of  design  to  effect  death. 
State  V.  Hoyt,  13  Minn.  132,  Gil.  125. 

Where  property  is  attacked,  but  not  In  such 
a  way  as  to  endanger  the  life  of  the  owner  or 
person  in  charge,  or  to  render  him  liable  to  seri- 
ous bodily  harm,  every  effort  must  be  made  to 
repel  the  aggression  before  resorting  to  homi- 
cide In  order  to  prevent  it.  Ledbetter  v.  State, 
26  Tex.  App.  22,  0  S.  W.  60. 

A  man  may  use  force  to  defend  his  real  or 
personal  property  in  his  actual  possession 
against  one  who  endeavors  to  dispossess  him 
without  right,  taking  care  that  the  force  used 
does  not  exceed  what  reasonably  appears  to  be 
necessary  for  the  purpose  of  defense  and  pre- 
vention ;  but.  In  the  absence  of  an  attempt  lo 
commit  a  felony,  he  cannot  defend  his  property, 
except  his  habitation,  to  the  extent  of  killing 
the  aggressor  for  the  purpose  of  preventing  the 
trespass ;  rather  than  slay  an  aggressor  to  pre- 
vent a  mt^re  trespass,  he  should  yield,  and  ap- 
peal to  the  courts  for  redress.  Carpenter  v. 
State,  62  Ark.  286,  36  S.  W.  900;  Davison  v. 
People,  90  111.  221. 

So,  Ga.  Code,  §  4332,  providing  that  if,  after 
persuasion,  remonstrance,  or  other  gentle  meas- 
ui'PS,  a  forcible  attack  or  Invasion  of  the  prop- 
erty or  habitation  of  another  cannot  be  pre- 
vented. It  shall  be  justifiable  homicide  to  kill 
the  person  so  forcibly  attacking  and  Invading, 
has  no  application  where  the  property  attacked 
or  Invaded  Is  so  Inconsiderable  that  the  Injury 
Intended  Is  slight  and  trlfilng,  and  not  in  fact 
a  felony.  Crawford  v.  State,  00  Ga.  701,  85 
Am.  St.  Rep.  242,  17  S.  E.  628. 

If  a  trespass  on  the  person  or  property  of 
another  amounts  to  a  felony,  however,  the  kill- 
ing of  the  trespasser  Is  justified.  If  necessary, 
to  prevent   It.     Ibid. 

And  a  man  may  lawfully  defend  his  property 


1903. 


MOBRISON   V.    Ck)MMONWEALTH. 


589 


and  servant,  or  the  like,  than  to  other  per- 
sons in  cases  of  simple  batteries  or  breaches 
of  the  peace.  According  to  his  own  testi- 
mony, the  manner  of  his  approach,  his  con- 
duct on  reaching  Alex  Dean,  and  his  decla- 
ration to  him,  under  the  circumstances, 
were  not  those  of  one  bent  on  peace,  but  of 
one  proposing  to  champion  the  woman  and 
fight  her  battles  for  her.  He  was  there- 
fore the  aggressor,  and  the  court  did  not 
err  in  refusing  to  admit  the  proof  as  to  the 
bad  character  of  Alex  Dean  or  his  previ- 
ous threats;  and  this  evidence,  if  admitted, 
could  not  have  been  of  material  service  to 

m 

the  defendant  under  the  view  of  the  law 
which  we  have  indicated,  for  the  jury  might 


In  bis  possession  by  any  degree  of  force  sbort 
of  taking  life  necessary  to  make  the  defense  ef- 
fectual. State  v.  Forsythe,  89  Mo.  667,  1  S.  W. 
834  ;  Richardson  v.  State,  7  Tex.  App.  486. 

And  if  any  forcible  attempt  Is  made  with  a 
felonious  intent  against  the  person  or  property, 
the  owner  Is  not  obliged  to  retreat,  but  may  pur- 
sue  his  adversary,  If  necessary,  till  he  find  him- 
self out  of  danger;  and,  while  life  may  not 
properly  be  taken  when  the  evil  may  be  pre- 
vented by  other  means  within  reach,  reasonable 
apprebension  of  danger  is  sufficient  to  Justify 
the  taking  of  life.  Pond  v.  People,  8  Mich. 
150;  Ledbetter  v.  State,  26  Tex.  App.  22,  9  S. 
W.  60. 

And,  in  case  of  a  reasonable  apprehension  or 
fear  of  death  or  serious  bodily  harm,  he  may 
act  at  once  to  defend  himself  by  taking  the 
life  of  the  other  without  resorting  to  other 
means  to  prevent  the  attack  or  protect  the  prop- 
erty. Ledbetter  v.  State,  26  Tex.  App.  22,  9 
S.  W.  60. 

So,  Tex.  Penal  Code,  arts.  572,  575,  providing 
that  homicide  is  only  Justifiable  in  the  protec- 
tion of  property  after  all  other  means  have  been 
resorted  to  for  the  prevention  of  the  injury, 
and  the  killing  must  take  place  while  the  person 
killed  l8  in  the  very  act  of  making  an  unlawful 
att.ack ;  and  such  homicide,  to  be  Justifiable, 
must  be  committed  to  protect  the  possession  of 
corporeal  property,  and  not  of  a  mere  right ; 
and  the  possession  must  be  actual,  and  not 
merely  constructive ;  and  the  possession  must  be 
legal  though  the  right  of  property  may  not  be 
In  the  possessor ;  and  every  other  effort  must 
be  made  by  the  possessor  before  he  will  be  Jus- 
tified In  killing, — gives  one  who  has  property 
lawfully  in  his  possession  which  is  sought  to  be 
carried  away  by  another  the  right  to  take  the 
life  of  the  other  in  defense  against  a  forcible 
takmg.     Lilly  v.  State,  20  Tex.  App.  1. 

And  under  that  act  one's  right  to  defend 
property  Is  not  dependent  upon  the  fact  that  the 
Injury  to  it  Is  not  accompanied  by  violence  to 
himself;  it  is  only  where  a  third  person  Inter- 
feres in  behalf  of  one  whose  person  or  property 
is  assailed  that  the  killing  of  the  aggressor  by 
such  third  person  will  not  be  justifiable  under 
art.  752  thereof,  unless  the  life  or  person  of 
the  injured  party  is  in  peril  by  reason  of  the 
attack  upon  his  property.     Ibid. 

2.  Personalty. 

The  above  general  rules  are  particularly  ap- 
plicable to  the  appropriation  by  one  person  of 
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have  inferred  that  when  he  interfered  with 
knowledge  of  the  previous  threats  and  the 
character  of  Dean  he  anticipated  the  result 
that  ensued.  The  verdict  of  the  jury  find- 
ing him  guilty  of  manslaughter,  and  fixing 
his  punishment  at  eleven  years  in  the  pen- 
itentiary, seems  to  have  been  due  to  their 
accepting  the  version  of  the  transaction  as 
given  by  the  witnesses  for  the  common- 
wealth, and  their  believing  that  Morrison 
acted  in  sudden  heat  on  seeing  the  woman 
assailed  by  her  brother. 
Judgment  affirmed. 

Nnnn,  J.,  dissents. 


another's  personal  property ;  and,  where  one 
person  attempts  to  remove  personal  property  be- 
longing to  another  from  his  possession  and  ap- 
propriate It  to  his  own  use,  and  the  other  kills 
him,  the  killing  is  not  Justified  if  the  person  re- 
moving the  property  Is  not  armed,  and  simply 
attempts  the  trespass  without  force  of  arms, 
neither  intending  nor  endeavoring  to  commit  a 
felony  against  the  other.  People  v.  Payne,  8 
Cal.  341. 

And  an  open  taking  of  property  in  the  pres- 
ence of  the  owner,  or  of  other  persons,  is  only 
a  ti-espass,  and  not  a  felony,  to  prevent  which 
the  taking  of  life  may  be  justified.  McDaniel  v. 
State,  8  Smedes  &  M.  401,  47  Am.  Dec.  93. 

Where  property  was  merely  converted  or 
taken  possession  of  in  such  a  manner  as  to 
constitute  a  civil  trespass  without  any  criminal 
intent,  it  would  not  be  lawful  to  recapture  it  by 
any  exercise  of  force  which  would  amount  even 
to  a  breach  of  the  peace,  much  less  felonious 
homicide.     Storey  v.  State,  71  Ala.  329. 

No  trespass  upon  personal  property  of  an- 
other will  authorize  the  killing  of  the  trespass- 
er, and  any  such  killing  Is  murder  if  committed 
with  a  deadly  weapon,  the  kind  of  weapon  used 
in  such  case  determining  the  Intent.  McDanlel 
V.  State,  8  Smedes  &  M.  401,  47  Am.  Dec.  93 ; 
Hayes  v.   State,   58  Ga.  85. 

And  evidence  that  one  person  informed  an- 
other that  he  was  going  to  take  property  upon 
which  the  latter  had  a  claim  and  which  was  in 
his  possession,  but  that  he  had  not  proceeded  to 
take  it  when  he  was  shot,  does  not  raise  an  is- 
sue as  to  the  right  of  the  other  to  kill  In  de- 
fense of  the  property,  and  does  not  require  a 
charge  as  to  that  issue.  Dean  v.  State  (Tex. 
Crim.  App.)  83  S.  W.  816. 

And  where  a  person  claiming  that  another 
owed  him  met  him  on  the  road  having  a  large 
piece  of  meat  In  his  possession,  and  proceeded 
with  bis  pocket  knife  to  cut  off  enough  of  the 
meat  to  pay  the  debt,  whereupon  a  difficulty 
arose  and  the  owner  of  the  meat  killed  him. 
the  killing  is  not  justifiable  if  the  claim  of 
debt  was  made  in  good  faith  and  there  was  no 
intent  \o  steal,  but  would  be  manslaughter. 
Crawford  v.  State,  90  Ga.  701,  35  Am.  St.  Hep. 
242,  17  S.  E.  628. 

In  the  above  case  it  was  said  that  what  was 
said  In  Keener  v.  State,  18  Ga.  104,  63  Am. 
Dec.  209,  to  the  elTect  that  a  trespass  amounting 
to  a  misdemeanor  will  reduce  a  killing  to  man- 
slaughter, refers  to  trespass  affecting  the  per- 
son,  and   not   to   trespass   affecting   the   goods 
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only ;    and   the    name    comment   was   made   in 
Hayes  v.  State,  58  Ga.  35,  supra. 

And  In  Crawford  v.  State,  90  Ga.  701,  35  Am. 
St.  Rep.  242,  17  S.  E.  628,  supra.  It  was  said 
that  the  ruling  In  Pound  v.  State,  43  Ga.  88, 
infra,  V.  b,  that  Ga.  Code,  §  4332,  does  not  ap- 
ply to  the  defense  of  property  which  is  not  at 
the  habitation,  Is  dictunir  only. 

So,  where  a  person  borrowed  money  and  de- 
posited a  gun  as  security,  and  then  carried 
away  the  gun,  and  the  lender  seized  the  gun  and 
attempted  to  dispossess  him,  and  in  the  struggle 
which  ensued  the  gun  went  off  and  accidentally 
killed  the  borrower,  the  act  of  the  lender, 
though  he  had  a  right  to  the  possession  of  the 
gun,  in  attempting  to  take  it  away  by  force, 
was  unlawful,  and  the  killing,  being  the  result 
of  an  unlawful  act,  is  manslaughter.  Reg.  v. 
Archer,  1  Fost.  &  F.  351. 

And  the  killing  of  a  constable  who  comes  to 
make  an  unlawful  distress  is  manslaughter 
though  his  act  is  illegal.  United  States  v.  Wil- 
liams, 2  Cranch,  C.  C.  439,  Fed.  Cas.  No.  16,710. 
But  a  constable  in  levying  a  distress  war- 
rant for  rent  is  not  acting  in  the  discharge  of  his 
official  duty  within  the  rule  of  law  which  makes 
killing  an  officer  murder  when  it  would  not 
have  been  murder  if  he  had  not  been  an  of- 
ficer, since  he  can  only  justify  his  acts  when 
those  of  the  owner  or  landlord  would  have  been 
Justified  had  he  personally  distrained.     Ihid. 

And  where  a  broker  had  made  a  distress  for 
rent  of  goods  of  a  lodger  in  a  room,  and  left  a 
man  in  charge,  who  was  turned  oat  by  the  lodg- 
er, and  upon  the  broker  and  bis  assistants 
breaking  open  the  outer  door  to  re-enter  the 
lodger  struck  one  of  the  assistants  with  an  ax 
on  the  forehead,  he  is  guilty  of  an  assault  at 
least,  and  he  might  be  found  guilty  of  wounding 
with  intent  to  murder  or  do  grievous  bodily 
harm.     Reg.  v.  Sullivan,  Car.  &  M.  209. 

So,  when  there  is  a  fair,, bona  fide  claim  of 
property,  or  right,  or  title  In  the  taker,  the 
taking  amounts  to  a  trespass  only,  and  not  to 
a  felony,  to  prevent  which  the  taking  of  life 
might  be  Justifiable ;  but  it  is  not  enough  to  do 
away  with  the  criminal  intent  that  there,  is  a 
mere  false  claim  of  property  in  the  article 
taken.  McDaniel  v.  State,  8  Smedes  &  M.  401, 
47  Am.  iJec.  03. 

And  the  act  of  a  person  engaged  in  gambling 
with  another,  of  reaching  over  and  appropriat- 
ing the  stakes,  which  have  apparently  been  won 
by  another,  on  a  claim  that  the  other  holds  an 
Improper  number  of  cards,  Is  not  robbery,  and 
therefore  a  felony  to  prevent  which  a  killing 
would  be  Justified.  People  v.  Grimes,  132  Cal. 
30,  64  Pac.  101. 

And  where  two  persons  engage  in  playing  a 
game  of  craps,  and  one  of  them  wins  $10,  or 
a  part  thereof,  from  the  other,  and  the  latter 
retains  possession  and  refuses  to  deliver  it, 
and  an  altercation  ensues,  and  the  winner  arms 
himself  with  a  club  to  make  the  loser  surrender 
the  $10,  and  a  difficulty  ensues,  and  the  loser 
assaults  the  winner  with  his  fists,  or  with  an 
unopened  knife,  and  the  winner  kills  the  loser, 
his  passion  having  been  aroused  by  the  attack 
upon  him,  an  issue  of  manslaughter  is  presented. 
Greer  v.  State  (Tex.  Crim.  App.)  45  S.  W.  12. 

Where  one  person,  without  right,  attempts  to 
remove  and  appropriate  personal  property  be- 
longing to  another,  however,  and  the  latter 
kills  him,  the  killing  is  Justifiable  if  the  per- 
son removing  the  property  intends  to  kill  the 
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owner  If  necessary  to  effect  the  removal.     Peo- 
ple V.  Payne,  8  Cal.  341. 

And  a  man  has  a  right,  on  his  own  premises 
near  his  own  dwelling,  to  go  to  the  aid  of  hia 
wife,  who  is  in  dispute  with  others  as  to  a  cow 
claimed  by  him,  and  which  one  of  the  others 
has  threatened  to  take  away  from  the  premises, 
or  kill  him,  and  use  such  force  as  is  necessary 
to  prevent  their  driving  the  cow  away.  Beard 
V.  United  States,  158  U.  S.  550,  39  L,  ed.  1086, 
15  Sup.  Ct.  Rep.  062. 

And  where  premises  are  held  under  a  verbal 
lease  by  which  each  party  is  to  have  half  of  the 
potatoes  raised  upon  them,  and  the  right  to 
use  and  dig  therefrom  for  family  use  during  the 
season,  the  owner  and  landlord  has  the  right 
to  go  upon  the  premises  and  request  a  division 
of  fhe  crop,  to  the  end  that  each  may  not  en- 
croach upon  the  other's  rights ;  and,  in  case  he 
does  so,  and  the  tenant  attempts  to  drive  him 
away  by  an  assault,  he  may  use  such  force  as 
is  necessary  to  protect  himself.  State  v.  For- 
sythe,  89  Mo.  667,  1  S.  W.  834. 

So,  in  the  recapture  of  property  taken  from 
the  owner  he  is  authorized  to  use  such  force  as 
is  reasonably  necessary  to  effect  his  purpose, 
provided  it  does  not  extend  to  the  use  of  deadly 
weapons,  or  an  assault  likely  to  produce  death, 
or  great  bodily  harm.  State  v.  Dooley,  121  Mo. 
591,  26  S.  W.  558. 

And  the  right  of  an  owner  to  use  force  in  re- 
capturing his  property  which  has  been  taken 
from  him  is  not  confined  to  the  immediate  time 
and  place  of  the  taking,  but  continues  though 
the  property  is  taken  temporarily  out  of  his 
sight  where  the  pursuit  is  immediate.     Ihid. 

But  persons  whose  horses  have  been  taken* 
who  go  after  the  persons  taking  them  with  a  set- 
tled and  determined  purpose  to  shoot  them  un- 
less they  comply  with  their  demands  for  the  re- 
turn of  the  horses,  and  who,  upon  overtaking 
them,  assume  a  position  for  shooting  before  de- 
mand is  made,  and  omit  to  shoot  only  because 
the  demand  is  complied  with,  use  force  in  pro- 
curing a  return  of  their  property  in  excess  of 
that  authorized  by  law,  and  the  fact  that  the 
original  taking  of  the  horses  was  unlawful  is 
no  Justification  for  such  force.     Ihid. 

3.  Realty. 

A  bare  trespass  against  the  real  property  of 
another,  not  his  dwelling,  does  not  warrant  the 
owner  in  using  a  deadly  weapon  in  its  defense; 
and  if  he  kills  the  trespasser,  it  is  murder, 
though  the  killing  is  actually  necessary  to  pre- 
vent the  trespass.  State  v.  Vance,  17  Iowa, 
138 ;  Carpenter  v,  State,  62  Ark.  286,  36  S.  w! 
900;  Com.  v.  Drew,  4  Mass.  391;  State  v. 
Shippey,  10  Minn.  223,  88  Am.  Dec.  70,  Gil. 
178;  State  v.  Zellers,  7  N.  J.  L.  220;  Hull  v. 
State,  6  Lea,  250. 

And  that  the  person  killed  was  going  to  com- 
mit a  trespass  upon  land  of  the  slayer  at  the 
time  of  the  killing  is  not  competent  to  Justify 
or  excuse  the  homicide.     State  v.  Zellers,  7  N 
J.  L.  220. 

While  an  owner  or  tenant  of  land  is  Justified 
In  using  all  necessary  force  to  eject  a  trespasser 
thereon,  his  purpose  must  be  to  put  the  tres- 
passer off,  and  not  do  him  great  bodily  harm; 
and  he  can  only  use  such  force  as  is  necessary 
under  the  circumstances  to  effect  that  purpose, 
and  cannot  take  his  life,  except  to  save  his  own, 
or  to  escape  great  bodily  harm.  State  v.  War- 
ren, 1  Marv.  (Del.)  487,  41  Atl.  190;  Tiffany  y. 
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Com.  121  Pa.  165,  6  Am.  St.  Rep.  775,  15 
Atl.  462. 

To  kill  In  defense  of  one's  own  property  or 
the  property  of  another,  except  in  case  of  habi- 
tation or  castle,  is  never  justifiable  until  every 
other  means  has  been  resorted  to  to  prevent 
the  injury  or  felony  attempted.  Weaver  v. 
State,  19  Tex.  App.  547,  53  Am.  Rep.  389. 

Thus,  a  homicide  committed  with  a  deadly 
weapon  in  order  to  prevent  a  trespass  in  the 
removal  of  a  line  fence  in  dispute  is  murder 
In  the  absence  of  proof  that  would  tend  to  re- 
but the  presumption  of  malice  arising  from  the 
use  of  a  deadly  weapon,  the  guilt  or  innocence 
of  the  accused  being  in  no  degree  dependent 
upon  the  title  to  the  land  or  fence  In  dispute. 
Lambeth  v.  State,  23  Miss.  322. 

And  a  person  occupying  land  as  a  lessee, 
over  which  another  has  no  right,  is  not  justified 
in  killing  him  to  prevent  him  from  traveling 
over  it.  People  v.  Conkling,  111  Cal.  616,  44 
Pac.  314. 

And  where  a  person  in  possession  of  land  as 
a.  lessee  obstructs  a  road  crossing  it,  and  another 
person  claiming  the  right  to  travel  over  such 
road  kills  th^  other  to  prevent  such  obstruction, 
there  is  no  question  of  defense  of  property  or 
habitation  which  would  justify  the  killing. 
Jlyid. 

So,  where  evidence  In  a  prosecution  for  homi- 
cide tends  to  show  that  the  killing  was  effected 
with  an  ax,  a  deadly  weapon,  by  inflicting  blows 
therewith  upon  the  head  and  neck  of  the  de- 
ceased, claimed  to  have  been  given  in  resist- 
ance of  a  civil  trespass  upon  land  or  other  prop- 
erty, Minn.  Gen.  Stat.  {  13,  p.  598,  providing 
that  whoever  unnecessarily  kills  another,  except 
in  certain  named  cases,  either  when  resisting 
an  attempt  by  such  other  person  to  commit 
any  felony  or  to  do  any  other  unlawful  act,  or 
after  such  attempt  has  failed,  shall  be  guilty 
of  manslaughter  In  the  second  degree,  has  no  ap- 
plication, and  Instructions  based  thereon  are 
properly  refused.  State  v.  Iloyt,  13  Minn.  132, 
Gil.  125. 

A  person  assaulted  on  his  own  premises,  how- 
ever, though  outside  of  his  own  dwelling  house, 
is  not  obliged  to  retreat,  nor  consider  whether 
he  can  retreat,  but  may  stand  his  ground,  and 
meet  any  unprovoked  attack  made  upon  him 
with  a  deadly  weapon  In  such  a  way  and  with 
fiuch  force  as  to  lead  him  honestly  to  believe, 
and  give  him  grounds  to  believe,  it  necessary  to 
kill  his  assailant  to  protect  himself  from  death 
or  great  bodily  injury :  and  In  such  case  the 
killing  would  be  justifiable.  Beard  v.  United 
States,  158  U.  S.  550,  39  L.  ed.  1086.  15  Sup. 
Ct  Rep.  902. 

And  he  is  justified  in  using  all  necessary  force 
to  defend  his  possession.  Corey  v.  People,  45 
Barb.  262. 

And  where  two  adjoining  owners  differ  as  to 
the  ownership  of  a  tract  of  land,  the  one  right- 
fully in  possession  of  the  disputed  tract  Is  not 
obliged,  when  the  other  seeks  to  move  the  fence 
so  as  to  Include  the  disputed  tract  with  his 
property,  to  permit  him  to  do  it  and  proceed 
against  him  by  injunction,  in  order  to  comply 
with  a  statutory  provision  requiring  him,  in 
order  to  Justify  homicide,  first  to  resort  to  every 
other  means  of  protecting  himself.  Sims  v. 
State,  36  Tex.  Crim.  Rep.  154,  36  S.  W.  256. 

And  in  such  case,  where  the  one  not  in  pos- 
session .  threatens  to  remove  the  fence,  and  re- 
fuses to  appeal  to  the  law,  and  proceeds  In  his 
purpose,  taking  the  matter  Into  his  own  hands, 
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and  sends  men  to  dig  holes  on  the  line  to  which 
he  proposes  to  remove  the  fence,  and,  upon  the 
men  being  driven  away,  goes  himself  with  a  shot 
guu,  manifesting  in  unmistakable  terms  his  de- 
termination to  remove  the  fence,  having  with 
him  four  assistants,  and  being  better  armed 
than  the  other,  the  latter  is  not  required  to 
leave  the  field  and  seek  re-enforcement  to  pre- 
vent the  removal  of  the  fence,  but  Is  justified, 
where  the  other  attacks  him,  or  keeps  his  arms 
within  easy  reach,  in  shooting  him  to  prevent 
such  removal.  Sims  v.  State,  38  Tex.  Crim. 
Rep.  637,  44  S.  W.  522,  36  Tex.  Crim.  Rep. 
154,  36  8.  W.  256. 

Nor  will  the  court  inquire  into  the  title  where 
a  homicide  results  from  a  dispute  over  the  own- 
ership of  land.     State  v.  Zellers,  7  N.  J.  L.  220. 

And  surveys,  maps,  and  testimony  with  ref- 
erence to  .the  claim  and  title  of  a  claimant  of  a 
disputed  strip  of  land  are  not  admissible  in  a 
prosecution  against  another  claimant  In  lawful 
possession  for  killing  the  former  In  an  alleged 
effort  to  prevent  him  from  removing  the  line 
fence.  Sims  v.  State,  38  Tex.  Crim.  Rep.  637, 
44  S.  W.  522. 

And  a  letter  written  by  a  former  owner  of 
land  of  which  the  title  was  in  dispute,  to  one 
of  the  claimants,  recognizing  his  right  to  the 
disputed  strip,  is  inadmissible  in  evidence  in 
such  case,  where  the  slayer  was  not  aware  of 
such  letter,  the  question  of  possession,  and  not 
of  ownership,  being  the  one  at  issue ;  and  an 
argument  by  counsel,  based  thereon,  that  the 
possession  of  the  accused,  not  being  a  legal  pos- 
session, did  not  warrant  him  in  defending  an 
encroachment,  Is  improper.     Ihid. 

So,  where  a  person  entitled  to  the  joint  use 
and  occupation  of  a  well  went  there  to  draw 
water  for  his  family,  and  there  killed  the  other 
joint  owner  in  consequence  of  a  sudden  vio- 
lent attack  upon  him  by  the  latter,  the  question 
at  issue  with  reference  to  the  justification  of 
the  act  is  whether  it  was  necessary  to  save  his 
own  life  from  such  a  serious  assault  as  would 
create  a  reasonable  apprehension  that  his  life 
was  in  imminent  peril,  and  he  did  the  act  to 
avert  the  threatened  danger,  and  not  whether 
the  act  was  done  to  protect  his  property  in  the 
well.    Haines  v.  State,  17  Ga.  465. 

And  the  professional  license  to  practise  law 
of  a  joint  owner  of  property,  who  had  been 
expelled  therefrom,  is  not  admissfble  in  a  prose- 
cution against  him  for  killing  the  other  joint 
owner  in  an  effort  to  regain  possession,  for  the 
purpose  of  raising  a  presumption  of  good  char- 
acter, where  It  bore  date  long  prior  to  the  kill- 
ing; but  it  is  admissible  for  the  purpose  of 
showing  that  he  intended  to  manage  his  own 
case  in  reoccupyiag  the  premises  in  dispute. 
IMd. 

And  a  charge  as  to  rightful  possession  is  im- 
proper in  a  prosecution  for  homicide  committed 
by  a  person  in  the  legal  possession  of  land  to 
prevent  another  from  fencing  such  land  with 
his  own,  under  Tex.  Penal  Code,  arL  680,  sub- 
div.  2,  with  reference  to  self-defense  predicated 
upon  the  possession  of  property,  providing  that 
the  possession  must  be  legal,  though  the  right 
of  property  may  not  be  in  the  possessor.  Sims 
V,  State,  36  Tex.  Crim.  Rep.  154,  36  S.  W.  256. 

V.  Attack  in,  or  ireapasa  or  aaaauli  on,  dwelling, 

a.  Pevaonal  attack  in. 

When  a  person  Is  attacked  In  his  own  house 
he  is  not  required  to  retreat,  but  may  stand 


542 


Kentucky  Ck>UBT  of  Appeals. 


May, 


at  bay  and  turn  on  and  kill  his  assailant  If 
this  is  apparently  necessary  to  save  his  own 
life.  Jones  T.  State,  76  Ala.  8 ;  Storey  v.  State, 
71  Ala.  329;  Brlnkley  v.  State,  89  Ala.  34,  18 
Am.  St.  Rep.  87,  8  So.  22  ;  People  v.  Newcomer, 
lis  Cal.  263,  50  Pac.  405 ;  Haynes  v.  State,  17 
Ga.  465 :  State  v.  Mlddlebam,  62  Iowa,  150,  17 
N.  W.  446 ;  Bledsoe  v.  Com.  9  Ky.  L.  Rep.  1002, 
7  S.  W.  884  ;  Tingle  v.  Com.  11  Ky.  L.  Rep.  224, 
11  S.  W.  812;  Wright  v.  Com.  85  Ky.  123,  2 
S.  W.  904  ;  Pond  v.  People,  8  Mich.  150;  State 
V.  Taylor,  143  Mo.  150,  44  S.  W.  785 ;  Willis  v. 
State,  43  Neb.  102,  61  N.  W.  254 ;  State  v.  Bar- 
man, 78  N.  C.  515. 

And  this  is  so  even  though  a  retreat  conld  be 
safely  made.  Brlnkley  y.  State,  89  Ala.  84,  18 
Am.  St.  Rep.  87,  8  So.  22. 

And  an  instruction  in  a  prosecution  for  kill- 
ing his  assailant,  making  his  Justification  de- 
pend npon  the  existence  of  no  other  safe,  or 
apparently  safe,  means  of  avoiding  the  danger, 
is  improper.  Bledsoe  v.  Com.  9  Ky.  L.  Rep. 
1002,  7  S.  W.  884  ;  Tingle  v.  Com.  11  Ky.  L. 
Rep.  224,  11  S.  W.  812 ;  Wright  v.  Com.  85  Ky. 
123,  2  S.  W.  904. 

And  the  right  of  a  person  to  defend  himself 
when  assaulted  in  his  own  dwelling  house  does 
not  depend  upon  the  assailant  having  sought 
him  out  for  the  purpose  and  with  the  intent  to 
kill  him  or  inflict  great  bodily  harm  npon  him. 
Bstep  V.  Com.  86  Ky.  39,  9  Am.  St.  Rep.  260,  4 
S.  W.  820. 

And  to  justify  a  person  assaulted  in  his  own 
dwelling  in  shooting  his  assailant.  It  is  imma- 
terial whether  the  assailant  intended  to  make 
a  forcible  attack  upon  him  or  not,  where  he 
was  following  him  up  in  such  a  manner  as  to 
frighten  him,  and  lead  him  to  believe  that  a  vio- 
lent attack  was  imminent.  Hurd  v.  People,  25 
Mich.  405. 

Thus,  a  person  against  whom  another  had 
made  threats,  who  is  attacked  by  the  latter  at 
night  at  his  own  door  with  the  apparent  pur- 
pose of  executing  such  threats,  Is  not  bound  to 
fly  from  his  habitation,  where  his  wife  and 
children  are,  to  escape  danger,  instead  of  re- 
sisting the  aggressor ;  and,  if  he  kills  the  other, 
his  act  is  excusable  if  he  has  reason  to  believe, 
and  does  believe,  from  the  other*s  previous  and 
present  language  and  actions,  that  it  is  neces- 
sary to  do  sa  to  save  his  own  life,  or  protect 
himself  from  danger  or  great  bodily  harm.  Peo- 
ple V.  Lilly,  38  Mich.  270. 

And  one  who  was  attacked  by  another,  a 
larger  and  stronger  man  than  himself,  and 
sought  to  shut  himself  in  a  house  for  protection, 
but  who,  upon  being  followed  by  the  larger  man. 
inflicted  wounds  upon  the  other  believing  that 
his  life  was  in  danger,  or  that  he  was  in  danger 
of  receiving  great  bodily  harm,  and  that  such 
danger  was  so  urgent  and  pressing  that  to  save 
his  own  life  or  prevent  such  harm  it  was  abso- 
lutely necessary  for  him  to  inflict  such  wounds, 
is  entitled,  in  a  prosecution  for  the  wounding 
and  resulting  death,  to  an  instruction  as  to 
Justifiable  homicide  in  defense  of  habitation, 
property,  or  person  against  one  who  manifestly 
intends,  or  endeavors,  by  violence  or  surprise  to 
commit  a  known  felony.  Reins  v.  People,  30 
111.  256. 

So,  if  several  armed  men  go  to  a  dwelling 
house  in  the  nighttime  for  the  purpose  of  seiz- 
ing the  owner  without  lawful  authority,  and  one 
of  them  is  killed  by  him  to  prevent  the  execu- 
tion of  their  purpose,  the  killing  is  not  mur- 
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der ;  at  most  it  is  but  umnslaughter.  State  v. 
Medlin,  60  N.  C.  (2  Winst.  L.)  99. 

And  in  DeForest  v.  State,  21  Ind.  23,  it  was 
said  that  where  a  man,  upon  going  home,  found 
the  door  locked  and  himself  locked  out  of  his 
own  house,  those  within  refusing  to  open  it, 
and  he  got  an  ax  and  beat  the  door  down,  upon 
which  he  encountered  a  man  inside  armed  with 
an  ax  handle,  who  attacked  him,  and  whom  he 
killed,  it  cannot  be  said  that  the  homicide  was 
not  committed  under  circumstances  excusable 
as  a  matter  of  self-defense;  but  the  case  was 
decided  upon  other  grounds. 

And  Rex  v.  Longden,  Russ.  &  R.  C.  C.  228, 
holds  that  where  a  person  stands  with  an  offen- 
sive weapon  in  the  doorway  of  a  room  to  prevent 
a  person  from  leaving  it,  and  others  from  enter- 
ing it,  and  a  person  entitled  to  enter  attempts 
to  get  his  weapon  away  from  him,  upon  which 
his  comrade  stabs  such  person  causing  his 
death,  it  is  murder  on  the  part  of  the  comrade. 

A  person,  though  attacked  in  his  own  house, 
however,  has  no  right  to  kill,  unless  it  be- 
comes necessary  to  save  his  own  life,  or  prevent 
a  felonious  destruction  of  his  property,  or  the 
commission  of  a  felony  therein ;  he  is  not  Jus- 
tified in  killing  to  prevent  a  mere  trespass  upon 
the  property,  even  in  his  own  dwelling.  State 
V.  Taylor,  143  Mo.  150,  44  S.  W.  785. 

He  must  not  take  life  if  he  can  otherwise  ar- 
rest or  repel  the  assailant;  he  is  not  Justified 
In  killing  unless  the  killing  is  to  all  reasonable 
appearances  necessary  to  preserve  his  own  life, 
or  prevent  great  bodily  harm.  State  v.  Middle- 
ham,  62  Iowa,  150.  17  N.  W.  446. 

And  wher§  one  went  to  the  house  of  another 
rightfully  to  get  his  property  which  he  had  left 
there,  and  demeaned  himself  properly  while 
there,  and  left  peaceably,  and,  irritated  by  a 
remark  of  the  owner,  returned  on  his  invitation, 
upon  which  the  owner  seized  a  deadly  weapon 
and  killed  him,  his  return  under  the  circum- 
stances did  not  render  him  a  trespasser  so  as 
to  furnish  any  Justification  for  the  assault  upon 
him ;  and  a  sufiiclent  showing  of  malice  appears 
to  warrant  a  conviction  of  murder  in  the  firat 
degree.     Greschia  v.  People,  53  111.  295. 

So,  while  one  in  his  own  domicll  may  defend 
himself  without  retreating  therefrom.  If  he  has 
retreated  from  his  domlcil  and  enclosure,  and 
attempts  afterward  to  defend  himself,  the  prin- 
ciple which  excuses  one  from  retreating  from 
his  own  domlcil  is  no  longer  applicable,  and  he 
may  not  then  strike  with  a  deadly  weapon  un- 
less it  reasonably  appears  to  be  necessary  to 
save  himself  from  grievous  bodily  harm.  Mar- 
tin V.  State,  90  Ala.  602,  24  Am.  St.  Rep.  844, 
8  So.  858. 

But  evidence  that  after  a  conflict  between 
two  persons  one  of  them  entered  his  own  house 
and  procured  a  revolver  and  returned  to  the 
door,  and  that  the  other  was  then  in  a  position 
from  which  he  might  have  left  the  premises  by 
another  way,  but  that  he  came  to  the  door  and 
attempted  to  open  It,  when  he  was  shot  by  the 
owner,  does  not  warrant  an  instruction  as  to 
the  law  in  case  the  person  shot  attacked  the 
owner,  and  afterwards  abandoned  the  attack 
and  retreated,  when  the  owner  became  the  ag- 
gressor, and  pursued  and  killed  him.  Ilayner 
V.  People,  213  111.  142,  72  N.  E.  792. 

b.  Defense  against  entrance. 

A  man's  house  is  his  castle,  and  he  has  the 
right  to  resort  to  any  means  to  prevent  another 
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entering  it,  even  to  the  extreme  means  of  tak- 
ing life,  if  the  entrance  cannot  otherwise  be  pre- 
vented. State  y.  Dugau,  tloust.  Crim.  Rep. 
(Del.)  563;  Davison  v.  People,  90  111.  221; 
Pond  V.  People,  8  Mich.  150;  State  v.  Patter- 
son, 45  Vt.  308,  12  Am.  Rep.  200;  Semayne's 
Case,  5  Coke,  91a. 

And  an  inmate  of  a  dwelling  which  is  attacked 
need  not  flee  therefrom  to  escape  being  injured, 
but  may  meet  the  assailant  at  the  threshhold, 
and  prevent  him  from  breaking  in  by  any  means 
rendered  necessary  by  the  exigency.  State  v. 
Patterson,  45  Vt.  308,  12  Am.  Rep.  200;  Car- 
roll V.  State,  23  Ala.  28,  58  Am.  Dec.  282; 
State  V.  Conally,  3  Or.  69. 

The  law  regards  an  attack  on  a  person's 
dwelling  in  the  night  as  equivalent  to  an  assault 
on  the  man*s  person  on  the  question  of  the 
amount  of  force  which  may  be  used  to  repel 
the  attack.  Meade's  Case,  1  Lewin,  C.  C.  184 ; 
Richardson  v.  State,  7  Tex.  App.  486 ;  Weaver 
V.  State,  19  Tex.  App.  547,  53  Am.  Rep.  889. 

And  where  the  purpose  of  an  assailant  of  a 
dwelling  Is  to  take  life  or  inflict  great  bodily 
harm,  and  the  object  of  the  attack  is  to  gain 
access  to  the  inmates,  the  same  means  may 
lawfully  be  used  to  prevent  him  as  might  have 
been  used  to  prevent  him  from  making  a  harm- 
ful assault  upon  the  person  in  case  the  parties 
had  met  at  another  place.  State  v.  Patterson, 
45  Vt.  308,  12  Am.  Rep.  200. 

And  where  an  assault  on  a  house  is  made 
with  the  intent,  either  of  taking  tl)e  life  of  the 
owner,  or  of  doing  him  great  bodily  harm,  the 
owner  is  Justified  in  using,  a  deadly  weapon  if 
it  is  necessary  to  prevent  the  perpetration  of 
the  crime,  or  if  he  believes  and  is  warranted 
in  believiug  that  it  is  so  necessary.     Ibid. 

Nor  does  the  law  require  that  there  shall  be 
actual  danger  to  one's  habitation  to  Justify  kill- 
ing In  defense  of  it ;  but  it  does  require  that 
there  shall  be  reasonable  ground  for  apprehend- 
ing a  design  to  commit  a  felony  upon  such  hab- 
itation, and  that  there  shall  also  be  reasonable 
ground  for  believing  the  danger  imminent  that 
such  design  will  be  accomplished.  Stoneman  v. 
Com.   25  Gratt.  887. 

And  where  an  assault  is  made  upon  the 
house  of  a  person  under  circumstances  which 
would  create  a  Just  and  reasonable  apprehension 
in  the  mind  of  a  reasonable  man  of  a  design  to 
commit  a  felony  with  force,  or  to  Inflict  a  per- 
sonal Injury  which  might  result  In  the  loss  of 
life  or  some  great  bodily  harm,  the  danger  of  the 
design  being  carried  into  execution  being  im- 
minent and  present,  the  person  in  whose  mind 
such  an  apprehension  is  Induced,  or  over  whose 
person  or  property  the  danger  is  pending,  may 
lawfully  act  upon  the  apprehension  and  kill 
the  assailant.  Richardson  v.  State,  7  Tex. 
App.  486. 

Thus,  where  a  large  and  strong  man  attacked 
a  smaller  and  weaker  one,  first  outside  his 
dwelling,  and  then  followed  him  up  with  ap- 
parent intention  of  attacking  him  again  in- 
side his  dwelling,  where  he  had  retired  or  fled, 
he  was  Justified  In  shooting  his  assailant  If  the 
acts  of  the  other  were  such,  and  the  circum- 
stances as  they  appeared  to  him  such,  as  to  ren- 
der it  necessary,  in  his  opinion,  for  the  pro- 
tection of  his  life,  or  to  avoid  grievous  or  dan- 
gerous bodily  harm,  to  kill  the  other.  Hurd 
v.  People,  25  Mich.  405. 

And  where  several  persons  go  to  the  house 
*jf  another  for  the  purpose  of  arresting  the  lat- 
ter without  authority,  and  depriving  him  of  his 
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liberty,  and  carrying  him  away  In  the  nighttime, 
the  attempt  constitutes  an  assault  which  he  and 
the  inmates  of  his  house  have  a  right  to  resist 
with  .such  force  as  may  be  necessary  to  pro- 
tect themselves,  even  to  the  taking  the  life  of 
those  pres<;nt  aiding  and  assisting,  as  well  as 
those  breaking  and  entering.  Wright  v.  Com. 
85  Ky.  123.  2  S.  W.  904. 

And  where  in  such  case  they  break  in,  andr 
upon  being  resisted,  retreat  a  short  distance  and 
prepare  to  shoot  into  the  house,  the  owner  Is  not 
required  to  retreat  from  his  house,  or  to  remain 
In  it,  but  has  the  right,  outside  or  inside,  to  use 
such  force  as  may  be,  or  reasonably  appears  to 
him  to  be,  necessary  to  protect  himself,  even 
after  the  other  party  has  fallen  back,  to  prevent 
any  further  assault  upon  his  person  or  dwelling ; 
and  is  not  rendered  more  responsible  for  the 
killing  of  one  of  the  attacking  party  because  he 
comes  out  of  his  dwelling  to  do  the  shooting. 
Ibid, 

So,  where  a  wife,  having  reasonable  grounds 
to  apprehend  personal  violence  at  the  hands  of 
her  husband,  seeks  a  temporary  refuge  in  the 
house  of  another  person,  and  the  husband  at- 
tempts to  enter,  and,  after  being  induced  by 
force  or  artifice  to  leave,  goes  away  and  pro- 
cures a  pistol  with  the  apparent  intention  or 
design  of  effecting  an  entrance  by  force,  or  by 
intimidating  the  owner  or  his  family,  the  owner 
has  the  right  to  shoot  him  In  order  to  prevent 
the  felony.  If  he  has  reasonable  cause  to  appre- 
hend that  It  Is  necessary  in  order  to  prevent 
him  from  doing  great  bodily  harm  to  him  or 
a  member  of  his  family.  State  v.  Conally,  S 
Or.  69, 

The  Idea  embodied  In  the  expression  that  a 
man's  house  is  his  castle,  however,  la  not  that 
It  Is  his  property,  and  as  such  he  has  the  right 
to  defend  and  protect  It  by  other  and  more 
extreme  means  than  he  might  lawfully  use  to 
defend  and  protect  his  shop,  his  office,  or  hia 
barn ;  the  sense  in  which  the  house  has  a  special 
Immunity  is  that  It  is  sacred  for  the  protection 
of  his  person  and  of  his  family.  State  v.  Pat- 
terson, 45  Vt.  308,  12  Am.  Rep.  200. 

And  an  assault  on  one*s  house  can  be  regarded 
as  an  assault  on  the  person,  within  the  mean- 
ing of  a  law  with  reference  to  self-defense,  only 
where  the  purpose  of  the  assault  Is  an  Injury 
to  the  person  of  the  occupant  or  members  of  his 
family,  to  accomplish  which  the  assailant  at- 
tacks the  castle  in  order  to  reach  the  Inmates. 
Ihid, 

.\nd  to  Justify  a  homicide  in  protection  of  a 
dwelling  the  means  used  must  have  been  neces- 
sary to  the  effectual  protection  of  the  occupant 
or  his  family.  Ibid.;  Carroll  v.  State,  23  Ala. 
28,  58  Am.  Dec.  282 ;  Pond  v.  People,  8  Mich. 
150 ;  State  v.  Conally,  3  Or.  69. 

A  man  is  not  authorized  to  fire  a  pistol  at  one 
who  forcibly  breaks  his  close  or  invades  his 
dwelling,  unless  less  violent  means  will  not 
avert  the  danger.     Meade's  Case,  1  Lewin,  C.  C. 

184. 

And  a  person  who,  In  defending  his  house 
against  an  unlawful  entry  for  the  purpose  of 
executing  a  lawful  warrant,  and  thus  securing 
hia  unlawful  arrest,  though  having  the  right 
to  resist,  would  be  guilty  of  manslaughter  if 
he  made  an  unreasonable  defense  and  killed  the 
officer,  thoagh  unintentionally.  State  v.  Scheele, 
57  Conn.  307,  14  Am.  St,  Rep.  106,  18  Atl.  256. 

A  man  in  his  own  habitation  may  resist  force 
with  force,  however,  and  oppose  an  unlawful 
entry  against  his  will  by  one  who,  in  a  violent 
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maoDer,  attempts  to  enter  with  the  purpose  of 
assauitlDg  or  offer  Ins  violence  to  him,  even  to 
the  extent  of  taklns  life,  under  111.  Crlm.  Code, 
i  148,  dlv.  1,  declaring  homicide  Justifiable  In 
defense  of  habitation,  person,  or  property 
against  any  person  who  manifestly  Intends  or 
endeavors  In  a  violent,  riotous,  or  tumultuous 
manner  to  enter  the  habitation  of  another  for 
the  purpose  of  assaulting  or  offering  personal 
violence  to  any  person  dwelling  or  being  therein, 
though  the  circumstances  may  not  be  such  as  to 
Justify  a  belief  that  there  is  actual  peril  of  life, 
or  great  bodily  harm,  or  that  the  act  is  neces- 
sary to  prevent  the  commission  of  a  felony. 
Hayner  v.  People,  213  111.  142,  72  N.  E.  792. 

But  a  mere  demonstration  toward,  or  even  an 
effort  to  break  into,  a  dwelling  house  will  not 
excuse  a  homicide  by  the  owner  or  an  inmate 
to  prevent  the  breaking  In.  Wright  v.  Com. 
86  Ky.  123,  2  S.  W.  004. 

And  entering  a  house  after  warning  has  been 
given  not  to  enter  is  an  aggravated  trespass ; 
but,  if  done  without  force,  it  Is  not  a  breach  of 
the  peace,  so  that  a  killing  to  prevent  such 
entry  would  be  Justifiable ;  and  the  fact  that 
threats  were  made  does  not  convert  the  trespass 
into  one  with  force.  Carroll  v.  State,  23  Ala. 
28,  68  Am.  Dec.  282. 

And  a  mere  civil  trespass  upon  a  man's  house, 
unaccompanied  with  such  force  as  to  make  it 
a  breach  of  the  peace,  will  not  reduce  the  killing 
of  the  trespasser  to  manslaughter  if  it  was  done 
under  circumstances  from  which  the  law  would 
Imply  malice,  as  with  a  deadly  weapon.     Ibid. 

And  while  the  assembling  of  rioters  before  a 
person's  house  for  the  purpose  of  annoying  him 
and  his  family  by  blowing  horns,  ringing  bells, 
firing  guns  loaded  only  with  powder  and  wads, 
and  by  other  noises,  without  any  actual  attack 
on  the  house,  or  forcible  attempt  to  enter  It, 
Justifies  the  owner  in  attempting  to  drive  them 
off  even  with  blows,  not  calculated  to  endanger 
life,  it  would  not  justify  or  excuse  him  in  attack- 
ing any  of  the  rioters  with  an  ax  or  other  dan- 
gerous weapon  for  the  purpose  of  compelling 
them  to  desist  or  leave,  and  would  not  relieve 
him  from  criminal  liability  if  in  so  doing  he 
killed  one  of  them.  Patten  v.  People,  18  Mich. 
314,  100  Am.  Dec.  173. 

And  the  fact  that  the  mother  of  the  owner 
was  in  feeble  health,  and  that  fear  and  excite- 
ment caused  by  such  conduct  produced  upon  her 
alarming  effects  from  which  he  might  have  ap- 
prehended her  speedy  death,  is  not  available  as 
an  excuse  for  his  attack  upon  them  with  a 
deadly  weapon,  and  the  killing  of  one  of  them, 
unless  the  rioters  were  informed  of  the  mother's 
condition,  and  the  effect  produced  by  their 
conduct,  or  unless  every  reasonable  and  prac- 
tical effort  had  been  made  to  inform  them  of  the 
facts.     Ibid. 

So,  Ga.  Code,  i  4266.  providing  that  if,  after 
persuasion,  remonstrance,  or  other  gentle  meas- 
ures used  to  prevent  a  forcible  attack  and  in- 
vasion on  the  property  and  habitation  of  an- 
other, it  cannot  be  prevented,  the  party  at- 
tacked may  kill  the  person  so  forcibly  attacking, 
if  it  appears  that  the  killing  is  absolutely  neces- 
sary to  prevent  such  attack  and  invasion,  and 
that  a  serious  injury  is  intended  or  might  accrue 
to  the  person,  property,  or  family  of  the  slayer, 
—contemplates  an  attack  upon  the  property  or 
habitation  of  another,  or  upon  his  person  or  his 
family,  by  an  invasion  of  his  rights  of  property, 
and  applies  only  to  the  right  of  defense  given 
to  a  citlsen  <n  protecting  his  habitation,  or 
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property,  or  family,  or  himself,  while  in  such 
place,  from  forcible  attack.  Pound  v.  State,  43 
Ga.  88. 

But  it  is  not  qualified  In  its  application  by  I 
4267  thereof,  so  as  to  make  it  necessary  to  the 
Justification  that  the  danger  was  so  urgent  and 
pressing  that,  in  order  to  save  his  own  life,  the 
killing  of  the  other  was  absolutely  necessary, 
and  that  the  person  kiUad  should  have  been  the 
assailant,  or  that  the  slayer  had  in  good  faith 
declined  any  further  struggle  before  the  mortal 
blow  was  given.     Tbid, 

And  Ga.  Penal  Code,  {  12.  div.  4.  providing 
that  homicide  is  Justifiable  in  self-defense 
against  any  persons  who  manifestly  Intend  and 
endeavor  in  a  riotous  and  tumultuous  manner  to 
enter  the  habitation  of  another  for  the  purpose 
of  assaulting  or  offering  personal  violence  to 
any  person  dwelling  or  being  therein,  contem- 
plates the  Joint  action  of  two  or  more  persons, 
and  does  not  apply  to  a  single  individual. 
Hudgins  V.  State,  2  Ga.  173. 

c.  Eoipulsion. 

A  man's  house  is  regarded  as  his  castle,  af- 
fording him  and  his  family  a  city  of  refuge 
with  reference  to  expulsion  of  Intruders,  as  well 
as  with  reference  to  the  prevention  of  intrusion ; 
and,  if  a  person  unlawfully  intrudes,  the  house 
holder,  after  having  warned  him  to  depart,  and 
after  his  refusal  to  obey  within  a  reasonable 
time,  may  employ  sufliclent  force  to  expel  him. 
State  V.  Bat-tmess,  83  Or.  110,  54  Pac.  167; 
State  V.  Dugan,  Houst.  Crlm.  Rep.  (Del.)  563; 
Pennsylvania  v.  Robertson,  Addison  (Pa.)  246. 

And  where  one  person  indulges  in  profanity 
and  indecent  behavior  in  the  house  of  another, 
the  latter  is  Justified  in  ordering  or  expelling 
him  from  his  premises,  and  upon  doing  so,  and 
upon  refusal  to  go,  he  is  under  no  legal  neces- 
sity to  avoid  the  altercation  by  yielding  the 
right  in  question  as  a  mode  of  avoiding  appre- 
hended violence.  Brinkley  v.  State,  89  Ala.  34, 
18  Am.  St.  Rep.  87,  8  So.  22. 

And  an  instruction  In  a  prosecution  against 
the  owner  of  a  dwelling  house  for  the  killing  of 
a  person  who  had  entered  in  a  lawless  manner 
and  with  what  was  equivalent  to  a  threat  of  vio- 
lence to  the  inmates,  making  his  Justification  de- 
pend upon  there  being  no  other  safe,  or  ap- 
parently safe,  means  of  escape  from  impending 
danger,  is  improper  and  misleading,  since  he  had 
a  right  to  stand  his  ground  and  defend  himself 
as  well  as  the  inmates  of  his  house.  Estep  v. 
Com.  86  Ky.  39,  9  Am.  St.  Rep.  260,  4  S.  W. 
820. 

So,  evidence  in  a  criminal  prosecution  that  a 
man  was  seen  at  the  door  of  the  house  of  an- 
other, cutting  or  reaching  into  the  door  with  a 
razor,  when  the  owner  came  out  striking  at 
him  with  a  whip  staff  while  the  trespasser  was 
cutting  at  him,  and  that  the  trespasser  walked 
backward  cutting  with  his  razor  some  12  or  15 
feet,  while  the  owner  continued  to  advance,  war- 
rants and  requires  an  instruction  to  the  Jury  as 
to  the  amount  of  force  which  might  lawfully 
be  used  by  the  owner  to  expel  the  intruder. 
State  V.  Taylor,  82  N.  C.  654. 

But,  while  a  man  has  the  right  to  order  an- 
other to  leave  his  house,  and  to  lay  his  hands 
upon  him  softly,  and,  if  he  then  resists,  use 
force,  he  has  no  right  to  put  him  out  by  force 
until  all  other  means  have  failed,  or  to  use  vio- 
lence at  the  outset.  McCoy  v.  State.  8  Ark. 
451;  State  v.  Dugan,  Houst.  Crim.  Rep.  (Del.) 
563. 
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Homicide  In  defense  of  one's  possession,  to  be 
Justifiable,  must  have  been  committed  in  defense 
of  one's  dwelling  house  after  all  means  of  ex- 
pulsion of  the  intruder  bad  failed.  State  y. 
Becker,  9  Houst.  (Del.)  411,  33  Atl.  17. 

And  while  it  is  the  duty,  as  well  as  the  right, 
of  every  householder  to  prevent  breaches  of  the 
peace  in  his  dwelling ;  and,  for  the  accom- 
plishment of  such  purpose,  such  householder 
has  the  clear  and  legal  right  to  expel  from  his 
house  any  person  guilty  of  an  attempt  to  commit 
a  breach  of  the  peace  therein,  and  may  use  all 
the  force  necessary  to  such  expulsion, — it  is  not 
his  right  or  duty  to  kill  such  person  to  prevent 
a  breach  of  the  peace  or  a  simple  assault  on 
himself  or  another.     State  v.  Conally,  3  Or.  69. 

When  a  trespasser  or  unwelcome  visitor  in- 
vades the  premises  of  another,  the  latter  has  the 
right  to  remove  him ;  but  the  law  requires  that 
tie  shall  first  request  him  to  leave,  and,  if  he  does 
not  do  so,  that  he  shall  lay  hands  gently  upon 
liim,  and  if  he  then  resists,  he  may  use  sufficient 
force  to  remove  him,  taking  care  to  use  no 
more  force  than  is  necessary  to  accomplish  that 
object ;  but,  if  the  intruder  defiantly  stands  his 
ground,  armed  with  a  deadly  weapon,  the  owner 
may  at  once  resort  to  force;  and  it  is  a  ques- 
tion for  the  Jury  to  decide  whether  or  not  he 
uses  more  than  is  necessary.  State  v.  Taylor, 
82  N.  C.  554. 

And  though  a  man  who  killed  another  in  the 
former's  house  had  reason  to  believe  that  the 
latter  was  there  for  the  purpose  of  debauching 
the  former's  wife,  he  is  not  entitled  to  an  In- 
struction, in  a  prosecution  for  the  killing,  as 
to  his  right  to  eject  the  latter,  where  he  was 
not  asked  to  leave  until  after  the  blow  was 
fltruclE.  Pence  v.  Com.  21  Ky.  L.  Rep.  500,  51 
fi.  W.  801. 

d.  Who  may  defend,  and  against  whom. 

Either  a  master  of,  or  lodger  or  sojourner  in, 
a  house,  who  necessarily  kills  a  person  breaking 
into  it  with  Intent  to  commit  burglary  or  homl- 
•dde  therein,  Is  exempt  from  criminal  responsi- 
bility.    Cooper's  Case,  Cro.  Car.  544. 

And  one  who  rents  a  house  of  the  owner, 
who  Is  entitled  to  possession,  and  enters  under 
tilm,  has  the  same  right  to  use  force  in  keeping 
the  possession  that  the  owner  had.  Corey  v. 
People,  45  Barb.  262. 

So,  a  person  in  his  own  house  has  the  same 
Tight  of  defense,  and  the  same  right  to  stand 
bis  ground  and  to  kill  in  self-defense  when  as- 
saulted by  a  partner  or  cotenant,  as  when  as- 
saulted by  a  stranger.  Jones  v.  State,  76  Ala. 
«. 

And  the  moral  character  of  a  person,  or  of 
her  doings  or  transactions  in  her  domicil,  does 
not  affect  her  right  to  take  life,  if  necessary,  in 
its  defense  against  an  armed  and  deliberate  in- 
truder; and  evidence  as  to  her  business,  in  a 
prosecution  for  a  homicide  committed  in  such 
defense,  is  inadmissible.  State  v.  Kennade,  121 
Mo.  405,  26  S.  W.  347. 

e.  What  constitutes  dwelling  or  castle. 

A  house  cannot  be  said  to  be  the  owner's  cas- 
tle, within  the  meaning  of  rules  of  law  with 
reference  to  the  right  to  use  force  in  defense 
of  one's  castle,  where  it  is  not  used  as  a  dwell- 
ing, but  merely  as  a  storehouse.  Corey  v.  Peo- 
ple, 45  Barb.  262. 

And  the  right  to  employ  force  In  defense  of 
one's  habitation  does  not  extend  beyond  the 
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limits  of  the  dwelling  and  the  customary  out- 
buildings. State  V.  Bartmess,  33  Or.  110,  54 
Pac.  167. 

But  a  tobacco  house  which  Is  in  the  own- 
er's curtilage  is  entitled  to  all  the  privileges 
and  •protection,  with  reference  to  felonious  acts 
committed  against  it,  of  the  capital  or  dwell- 
ing house.     Parrish  v.  Com.  81  Va.  1. 

And  a  net  honse  belonging  to  a  fisherman, 
which  is  near  his  dwelling,  and  is  used,  not  only 
for  preserving  his  nets,  which  are  the  tools  of 
his  ordinary  occupation,  but  also  as  a  permanent 
dormitory  for  his  servants,  is  a  part  of  his 
dwelling,  within  the  meaning  of  the  rule  au- 
thorizing a  person  to  kill  if  necessary  In  de- 
fense of  his  dwelling.  Pond  v.  People,  8  Mich. 
150. 

And  one  who  shot  and  killed  one  of  a  num- 
ber of  persons  who  had  followed  and  threatened 
him,  and  who  had  attempted  to  forcibly  enter 
his  dwelling,  and  who  was  In  the  act  of  seiz- 
ing and  choking  his  servants,  and  had  com- 
menced to  tear  down  boards  from  a  building  in 
which  the  servants  were  found,  is  entitled  to 
defend  on  the  ground  that  the  act  was  done  in 
defense  of  his  property.    Ihid. 

So,  a  man's  place  of  business  may  be  regard- 
ed as  his  dwelling,  under  rules  of  law  author- 
izing him,  in  case  of  necessity,  to  take  life 
in  defense  of  his  dwelling.  Jones  v.  State,  76 
Ala.  8 ;  Willis  v.  State,  43  Neb.  102,  61  N.  W. 
254. 

And  a  man's  office,  for  the  transaction  of 
business,  is  as  much  his  dwelling  as  the  house 
in  which  he  resides ;  and  he  has  an  equal  right 
to  act  In  defense  of  his  office  as  he  has  in  de- 
fense of  his  dwelling,  and  may  use  like  force 
against  a  person  attacking  it  Morgan  y.  Dar- 
fee,  69  Mo.  469,  33  Am.  Rep.  508. 

And  a  lawyer  in  his  office,  who  is  abused  by 
a  person  therein,  who  is  his  physical  superior, 
and  who  refuses  to  go  when  told  to  do  so,  and 
who  threatens  his  life  and  attacks  him,  has 
the  right  to  defend  his  office  from  ruthless  in- 
trusion and  his  person  against  a  battery,  as 
well  as  to  defend  himself  against  threatened 
death,  and  may  employ  all  the  means  within 
his  reach  and  all  the  energies  under  his  control 
apparently  necessary  for  such  defense ;  and  his 
act  in  defending  himself  from  such  attack,  while 
the  other  has  him  by  the  throat,  of  striking 
him  upon  the  head  with  a  notarial  seal  and 
killing  him,  is  justifiable.    Ibid. 

So,  a  man  In  the  home  of  his  mother  has 
the  right  to  protect  it  and  himself  and  every- 
one in  it  against  all  intruders ;  and,  if  he 
should  slay  a  person  standing  outside,  firing  a 
pistol  into  the  midst  of  the  assembled  family, 
his  act  would  be  justifiable.  State  v.  Pollard, 
139  Mo.  220.  40  S.  W.  949. 

And  killing  in  defense  of  one's  room  in  a 
tavern  is  justifiable  where  the  intruders  at- 
tempt forcibly  to  put  the  lawful  occupant  out. 
Ford's  Case,  J.  Kelyng,  51. 

And  a  room  rented  by  a  person  and  occu- 
pied as  a  bedroom  is  his  castle,  from  which  no 
duty  to  retreat  rests  on  him,  and,  in  case  of 
an  attack  therein,  he  has  the  right  to  stand  his 
ground  and  defend  himself,  even  to  the  death 
of  his  assailant,  who  is,  or  reasonably  appears 
to  be,  about  to  kill  or  infiict  grievous  bodily 
harm  on  him.  Harris  v.  State,  96  Ala.  24,  11 
So.  255. 

And  he  should  not  be  convicted  of  murder  on 
evidence  that  he  fired  the  first  shot,  after  the 
I  door  was  opened,  which  killed  the  person  at- 
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tacklDff  him,  if  the  Jury  from  all  the  evidence 
entertain  a  reasonable  doubt  on  the  question 
whether  or  not  he  acted  upon  a  well-grounded 
and  reasonable  belief  that  it  was  necessary  to 
shoot  the  trespasser  to  save  himself  from  death 
or  great  bodily  harm.     Ibid. 

VI.  Defense  of  family  and  relations. 

A  person  Is  always  Justlfled  in  acting  for 
the  df'fense  of  his  family  according  to  the  clr- 
cumstancos  as  they  appear  to  him.  Richardson 
V.  State,  7  Tex.  App.  486.  And  see  Morsison 
V.  Com. 

l^ersons  connected  by  the  relation  of  the  fam- 
ily, guardian  and  child,  or  master  and  servant, 
may  defend  each  other  against  an  assailant, 
even  to  the  necessity  of  taking  life.  Way  bright 
V.  State,  56  Ind.  122;  Dukes  v.  State,  11  Ind. 
557.  71  Am.  Dec.  870. 

And  a  man  who  Ands  another  violating,  or  at- 
tempting to  violate,  his  wife,  and  kills  him,  is 
jnstllled  in  the  act,  as  the  woman  herself  would 
be.  State  v.  Neville,  51  N.  C.  (6  Jones,  L.) 
482. 

And  evidence  in  a  prosecution  for  homicide 
that  the  deceased  entered  the  bedchamber  in 
which  the  wife  and  sister  of  the  accused  were 
asleep  after  midnight,  and  that  he  aroused  the 
sister  by  putting  his  hand  upon  her,  and  that, 
upon  being  told  to  go  away,  he  w*ent  under  the 
wife's  bed  In  the  same  room,  and  that  the  sis- 
ter awoke  the  accused  and  told  him  the  cir- 
cumstances, and  that  he  immediately  went  In 
and  the  killing  followed,  warrants  and  requires 
an  Instruction  to  the  Jury  with  reference  to  the 
rule  Justifying  homicide  when  committed  in  the 
Just  apprehension  of  immediate  danger  of  the 
commission  of  a  felony,  or  of  great  personal 
injury  or  bodily  harm.  Staten  v.  State,  30 
Miss.  619. 

So,  a  hubband  has  the  right  to  use  force,  if 
necessary,  to  enable  him  to  regain  possession  or 
his  wife  from  one  in  whose  society  he  finds  her, 
where  he  has  reason  to  believe  that  they  have 
committed,  or  arc  about  to  commit,  a  criminal 
act.    State  v.  Cratou,  28  N.  C.  (6  Ired.  L.)  164. 

And  If  a  man  takes  the  life  of  another  who  at- 
tempts the  seduction  of  his  wife  under  circum- 
stances of  gross  and  direct  aggravation,  it  is 
for  the  Jury,  in  a  prosecution  for  the  killing, 
to  find  whether  the  case  stands  upon  the  same 
footing  of  reason  and  Justice  as  other  Instances 
of  Justifiable  homicide  enumerated  in  the  Geor- 
gia Penal  Code,  within  the  meaning  of  a  pro- 
ylsion  of  law  making  cases  of  homicide  so 
standing  also  Justifiable.  Biggs  v.  State,  29 
Ga.  723,  76  Am.  Dec.  630. 

And  where  the  character  of  a  wife  for  chas- 
tity Is  Impeached  in  a  prosecution  against  her 
husband  for  making  a  violent  assault  upon  one 
who  attempted  her  seduction,  it  is  competent 
for  the  husband  to  give  evidence  in  support  of 
his  wife's  general  character  for  chastity,  since, 
if  her  character  was  bad.  he  would  be  less  Justi- 
fiable in  resorting  to  violent  means  to  rescue 
and  protect  her.     Ihid. 

And  one  who  shoots  at  another  in  defense  of 
his  wife,  whom  the  latter  had  attempted  to 
seduce,  and  who  would  be  Justified  in  his  act 
had  he  killed  the  other,  cannot  be  held  crimi- 
nally liable  for  shooting  where  death  does  not 
result,  under  a  statute  Imposing  a  penalty  upon 
any  person  who  should  be  guilty  of  the  offense 
of  shooting  at  another.     Ibid. 

Also,  one  who  sees  his  brother  assaulted  by 
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another  has  the  same  right  to  resist  the  assaultr 
and  is  entitled  to  the  same  defenses,  or  partial 
defenses,  reducing  the  grade  of  the  crime,  as  the 
person  as.saulted.  Palmer  v.  State  (Tex.  Crim. 
App.)  83  S.  W.  202 ;  Sneli  v.  State,  29  Tex.  App. 
230,  25  Am.  St.  Rop.  723.  15  S.  W.  722. 

And  shooting  and  killing  a  person  who  i» 
about  to  shoot  the  slayer's  brother,  for  the 
purpose  of  saving  his  life,  is  Justifiable,  when 
such  action  appears  to  be  reasonably  necessary 
for  that  purpose,  though  it  falls  to  save  the 
brother's  life.  Guflfee  v.  State,  8  Tex.  App. 
187. 

And  the  brother  of  a  man,  who  has  been 
taken  by  force  in  the  nighttime,  under  threats 
against  his  life,  from  his  place  of  business, 
by  a  father  and  mother  for  the  purpose  of  com- 
pelling him  to  marry  their  daughter,  has  the 
right  to  pursue  the  carriage  In  which  they 
went  In  order  to  rescue  his  brother,  and  use 
such  force  as  Is  reasonably  necessary  for  that 
purpose ;  but  he  has  no  right  to  commence 
firing  Into  the  carriage,  or  to  make  hostile  dem- 
onstration before  demanding  his  brother's  re- 
lease, and.  in  case  he  does  so  and  causes  the 
death  of  one  of  the  party,  he  is  guilty  of  man- 
slaughter. Dalaney  v.  Com.  18  Ky.  L.  Rep.  212^ 
35  S.  VV.  1037. 

So,  the  question  in  a  prosecution  against  a 
father  who  killed  a  person  to  prevent  an  at- 
tempt to  take  away  his  children  is  whether  the 
circumstances  were  such  as  to  produce  a  rea- 
sonable belief  in  his  mind  of  a  pressing  neces- 
sity to  take  the  life  of  the  assailant ;  and  it  i» 
wholly  immaterial  to  inquire  whether  the  fa- 
ther was  in  a  state  of  fear  or  alarm,  or  whether 
he  was  a  man  of  firmness  and  character,  or  of 
a  weak  and  cowardly  disposition.  Oliver  v. 
State,  17  Ala.  587. 

And  whether  or  not  the  taking  or  decoying  a 
child  away  from  its  parents  would  be  a  felony, 
to  prevent  which  the  taking  of  life  would  be 
Justifiable,  under  a  statutory  provision  punish- 
ing by  imprisonment  in  the  penitentiary  every 
person  who  shall  maliciously,  forcibly,  or 
fraudulently  lead  or  take  away,  or  decoy,  or  en- 
tice away,  any  child  under  a  designated  age 
with  intent  to  detain  or  conceal  such  child 
from  Its  parents,  guardian,  or  other  person  hav- 
ing lawful  charge,  and  making  all  offenses  pun- 
ishable by  imprisonment  in  the  penitentiary, 
depends  upon  the  intent  with  which  the  child 
Is  taken ;  to  render  the  offense  a  felony  the 
criminal  intent  and  the  act  must  both  concur. 
Ibid. 

Likewise,  if  one  person  shot  another  under 
a  reasonable  apprehension  that  his  own  life  or 
that  of  some  other  member  of  his  family  was  in 
Imminent  danger,  or  under  a  reasonable  appre- 
hension that  the  person  Intended  to  burn  the 
dwelling  house  of  his  mother,  or  commit  some 
other  known  felony,  and  that  there  was  immi- 
nent danger  of  such  design  being  carried  into 
effect,  his  act  is  Justifiable ;  and  this  is  the  rule 
though  the  danger  was  unreal.  Parrish  v.  Com. 
81  Va.  1. 

And  a  person  who  is  called  in  to  protect  the 
family  of  his  uncle  from  the  assaults  of  another, 
and  to  prevent  fhe  other  from  committing  a 
rape  upon  the  little  daughter  of  the  uncle,  who 
believes,  and  has  reasonable  grounds  to  believe, 
that  such  other  Is  about  to  commit  a  rape  up- 
on the  child,  has  the  right  to  use  such  means 
as  are  necessary  to  prevent  the  felony,  or  the 
InClction  of  great  bodily  harm,  and  is  Justi- 
fied in  killing  such  person  If  he  acts  in  good 
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faith  for  the  purpose  of  preTenting  the  injury. 
Roe  y.  Com.  6  Ey.  L.  Rep.  364. 

And  an  uncle,  who  is  justified  by  the  facts 
in  strllclnff  a  person  in  defense  of  his  nephew, 
has  the  riglit  to  use  such  force  as  is  apparently 
necessary  to  avert  the  Impending  peril  to  the 
nephew  in  the  exercise  of  a  reasonable  judgment, 
and  is  not  required  to  measure  the  exact  force 
necessaiT  to  avert  such  danger.  Carroll  v.  Com. 
26  Ky.  L.  Rep.   1083,  83  S.  W.  552. 

One  who  kills  another  in  the  assumed  right 
to  act  in  defense  of  relatives,  and  Is  prosecu- 
ted therefor,  may  give  in  evidence  any  facts 
tending  to  show  the  character  of  the  attack 
which  he  resisted,  the  intention  with  which  it 
was  made,  and  that  he  had  reasonable  grounds 
to  believe  that  it  was  necessary,  as  a  measure 
of  prevention,  to  go  to  the  extent  he  did  in  re- 
sisting it.  Dukes  V.  State,  11  Ind.  557,  71  Am. 
Dec.  370. 

And  a  decree  in  a  divorce  ca.se  rendered  in 
favor  of  a  wife  against  her  husband  is  admis- 
sible in  evidence  in  a  prosecution  against  the 
wife's  brother  for  killing  the  husband,  alleged 
to  have  been  done  in  defense  of  his  family,  for 
the  purpose  of  showing  that  the  person  killed 
was  no  longer  the  husband  of  the  accused's  sis- 
ter, but  was  a  mere  intruder  uiK)n  the  premises 
of  the  family  of  accused  having  no  pretense  of 
right  to  go  there,  and  properly  subject  to  be 
regarded  as  a  trespasser.  Stoneman  v.  Com. 
25  Gratt.  887. 

An  agent  of  a  husband  for  the  purpose  of 
hunting  out  the  adultery  of  his  wife,  however, 
is  not  justified  or  excused  in  shooting  her  para- 
mour, thoogh  he  catches  the  parties  in  the  very 
act.    People  v.  Horton,  4  Mich.  67. 

And  whether  a  husband  or  his  wife  was  in 
possession  of  the  premises  constituting  their 
residence,  and  whether  or  not  a  trespasser  en- 
tered the  house  with  or  without  permission  of 
the  wife,  is  immateriul  in  a  prosecution  against 
an  agent  of  the  husband  employed  to  hunt  out 
the  adultery  of  his  wife  for  killing  a  tres- 
passer on  such  premiRCS,  since  In  any  event  the 
killing  is  not  justified.     Ibid. 

And  a  brother  or  other  person  assisting  an- 
other in  resisting  a  trespass  or  other  wrongful 
act  directed  against  the  latter  can  use  no  more 
force  than  the  person  he  assists  would  be  en- 
titled to  use.  Carpenter  v.  State,  62  Ark.  286, 
36  S.  W.  000. 

Nor  has  a  son,  against  whose  mother  threats 
of  death  are  made,  a  right  to  shoot  the  per- 
son making  the  threats  because  he  thinks  they 
may  at  some  future  day  be  executed,  the  mother 
not  being  present  at  the  time  they  are  made. 
People  V.  Walworth,  4  N.  Y.  Crlm.  Rep.  355. 

And  where  a  prosecution  for  homicide  is  de- 
fended upon  the  theory  that  a  difficulty  occurred 
between  the  accused  and  the  deceased,  in  which 
the  deceased  was  using  a  poker  and  had  made 
an  assault  upon  the  accused  with  it  at  the 
time  accused  stabbed  and  killed  her,  a  charge 
upon  the  theory  that  the  accused  was  defend- 
ing against  an  attack  made  by  deceased  upon 
her  sisters  is  not  called  for,  though  her  two 
sisters  were  present  at  the  time.  Johnson  v. 
SUte    (Tex.   Crim.   App.)    84   S.   W.   824. 

So,  Pla.  Rev.  Stat,  i  2378,  dlv.  2,  subdiv. 
2,  providing  that  a  homicide  Is  justifiable  when 
committed  in  defense  of  the  slayer's  husband, 
wife,  parent,  child,  master,  mistress,  or  serv- 
ant, when  there  shall  be  reasonable  grounds  to 
apprehend  a  design  to  commit  a  felony,  or  do 
some  great  personal  injury,  and  there  shall  be 
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Imminent  danger  of  such  design  being  accom- 
plished, includes  neither  a  brother  nor  sister  of 
the  person  doing  the  killing.  Mitchell  v.  State, 
43  Fla.  188,  30  So.  803 ;  Richard  v.  State,  42 
Fla.  528,  20  So.  413. 

And  the  principle  of  relationship  has  no  ap- 
plication on  the  question  of  the  right  of  a  man 
to  take  life  in  defense  of  a  woman  where  the 
two  were  coslavcs  and  lived  together  while  such, 
and  subsequent! V  occupied  the  same  bed  in  a 
room  with  other  freed  people.  Parker  v.  State, 
31  Tex.  132. 

The  amenability  to  the  law  of  one  who,  find- 
ing another  engaged  in  an  aifray,  goes  to  his 
aid  and  takes  part  In  the  conflict,  depends  upon 
his  own  acts  and  intent,  and  not  upon  the  In- 
tent which  actuates  the  person-  to  whose  aid  he 
goes,  he  having  no  knowledge  thereof.  Guffee  v. 
State,  8  Tex.  App.  187 ;  Snell  v.  SUte,  29  Tex. 
App.  236,  25  Am.  St.  Rep.  723,  15  S.  W,  722. 

See  also  Mitchell  v.  State,  43  Fla.  188,  30  So. 
803 ;  Richard  v.  State,  42  Fla.  528,  29  So.  413, 
— supra.  III.  c ;  State  v.  Pollard,  139  Mo.  220, 
40  S.  W.  049,  supra,  V.  e.  And  see  generally  on 
this  subject  infra,  VII. 

VII.  Prevention  ua  diaiinguished  from  punish- 
ment. 

Homicide  is  Justified  when  committed  for  the 
purpose  of  preventing  felony,  but  not  when 
committed  as  a  punishment  for  one  already  com- 
mitted. State  v.  Roane,  13  N.  C.  (2  Dev.  L.) 
58. 

The  act  of  deliberately  seeking  another  and 
slaying  him  for  past  wrongs,  however  heinous 
they  may  be,  is  broadly  separated  on  the  ques- 
tion of  Justification  from  slaying  another  to 
prevent  his  doing  a  present  or  future  wrong 
immediately  pending.  Whatever  is  done  to 
avenge  a  past  wrong  is  not  justifiable.  Hill  v. 
State,  64  Ga.  453. 

A  well-grounded  belief  that  a  felony  Is  about 
to  be  committed  will  extenuate  a  homicide  com- 
mitted to  prevent  the  commission  of  a  felony ; 
but  a  homicide  committed  by  an  individual  of 
hlH  own  accord  after  the  commission  of  a  fel- 
ony, on  pursuit  of  the  person  committing  it. 
Is  not  so  extenuated.  State  v.  Rutherford,  8 
N.   C.    (1   Hawks)   457,  0  Am.  Dec.   658. 

Thus,  to  justify  the  killing  by  a  husband  of 
his  wife's  paramour,  it  must  have  been  dune  to 
prevent  him  from  attempting  or  consummating 
an  Impending  adultery,  and  not  to  avenge  a 
past  one.  Hill  \.  State,  64  Ga.  453 ;  Farmer  v. 
State,  91  Ga.  720,  18  S.  E.  987  ;  Cloud  v.  State, 
81  Ga.  444,  7  S.  B.  641. 

And  a  husband  Is  not  justified  In  going  Into 
a  field  where  a  man  Is  at  work  and  killing  him 
because  he  had  committed  adultery  with  the 
slayer's  wife,  upon  the  theory  that  It  was  done 
In  the  reasonable  fear  that  the  offense  would 
be  again  committed.  Jackson  v.  State,  91  Ga. 
271.  44  Am.  St.  Rep.  22,  18  S.  E.  298. 

Nor  can  a  killing  be  justified  on  the  theory 
that  it  was  done  by  the  slayer  to  protect  the 
virtue  of  his  afl^anced  wife,  where  she  was  In 
a  place  of  safety  at  the  time  of  the  killing,  and 
was  In  no  danger  at  that  time  from  being  Inter- 
fered with  by  deceased ;  to  be  justified  the  kill- 
ing must  have  been  necessary  to  protect  her. 
Futch  V.  State,  90  Ga.  472,  16  S.  E.  102. 

And  evidence  In  a  prosecution  for  homicide 
that  on  the  night  of  the  killing  the  deceased 
had  visited  the  slayer's  daughter,  and  the  slay- 
er threatened  to  kill  him,  and  procured  a  pistol, 
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and,  after  deceased  bad  left  his  house  and  pro- 
ceeded some  distance  therefrom,  shot  and  killed 
him,  does  not  show  a  killing  of  deceased  to  pre- 
vent his  havlnj?  further  illicit  relations  with 
the  daughter ;  and  a  charge  as  to  homicide  to 
preveDt  the  commission  of  crime  is  properly  re- 
fused. Bone  V.  State,  88  Ga.  108,  12  S.  B. 
205. 

And  to  Justify  a  defense  against  homicide 
that  the  killing  was  done  in  protection  of  the 
slayer's  property,  or  property  in  his  possession, 
it  must  appear  that  he  killed  while  the  other 
was  In  the  very  act  of  making  a  violent  at- 
tack on  his  property,  and  that  be  resorted  to 
all  other  meaus  to  prevent  the  Injury.  Wood- 
ring  V.  State,  33  Tex.  Crlm.  Rep.  26,  24  S.  W. 
293. 

Nor  does  the  right  of  self-defense,  or  defense 
of  one's  family  or  habitation.  Justify  pursuing 
and  killing  an  intruder  or  aggressor  after  be 
has  retreated.     State  v.  Conally,  3  Or.  69. 

Where  a  supposed  felon  Gees  and  thereby 
abandons  his  supposed  design  a  killing  in  pur- 
suit is  not  extenuated  however  well  grounded 
the  belief  may  be  that  he  intended  to  commit  a 
felony.  State  v.  Rutherford,  8  N.  C.  (1  Hawks) 
457,  9  Am.  bee.  638. 

And  where  a  woman,  having  reasonable 
grounds  to  apprehend  personal  violence  at  the 
hands  of  her  husband,  seeks  a  temporary  ref- 
uge in  the  house  of  another,  and  the  husband 
seeks  to  enter  against  the  command  of  the  own- 
er, either  the  owner  or  the  wife  has  the  right 
to  use  all  necessary  force  to  prevent  him  from 
entering;  but  they  have  no  right  to  pursue  and 
shoot  at  him  after  he  has  given  up  his  attempt 
to  enter,  the  attempt  in  such  case  furnishing 
no  Justification  for  the  shooting.  State  v.  Con- 
ally,  3  Or.  69. 

And  the  occupant  of  a  house  has  no  right 
to  shoot  a  person  trespassing  In  his  dooryard 
In  the  night  when  he  is  not  approaching  the 
house  or  disturbing  anything,  but  going  toward 
the  gate  and  about  to  pass  through  it  to  the 
street  at  the  time  of  the  shooting.  State  v. 
Roane,  18  N.  C.  (2  Dev.  L.)  58. 

So,  though  an  attack  upon  an  unlawful  as- 
sembly by  a  body  of  men  by  which  it  was  dis- 
persed, was  unjustifiable  and  unlawful,  a  kill- 
ing of  one  of  the  attacking  party  by  one  of 
the  assembly  is  not  Justifiable  where  it  oc- 
curred after  the  friends  of  the  assembled  party 
had  rallied  and  commenced  returning  the  as- 
sault, though  the  assailants  were  guilty  of  the 
first  illegal  assault,  since  the  law  permits  no 
man  to  be  his  own  avenger.  Com.  v.  Daley,  2 
Clark   (Pa.)   361. 

But  a  husband  who  looked  through  a  crack 
of  his  house  and  saw  a  man  whom  he  had  sus- 
pected with  his  arm  around  his  wife's  neck, 
and  saw  acts  which  satisfied  him  that  a  crimi- 
nal act  was  about  to  be  committed,  and  ran  into 
the  house,  when  the  man  Inside  attacked  him 
with  a  knife,  upon  which  he  killed  the  intruder, 
is  clearly  not  guilty  of  murder,  but  manslaugh- 
ter.   State  V.  Uarman,  78  N.  C.  535. 

And  evidence,  in  a  prosecution  for  homi- 
cide, of  criminal  intimacy  l>etween  the  person 
killed  and  the  slayer's  wife,  and  that  the  slayer 
had  frequently  appealed  to  the  deceased  to  let 
his  wife  alone,  and  that  he  had  persistently  fol- 
lowed her  up,  and  that  on  the  occasion  of  the 
shooting  he  was  seen  a  short  time  before  he  was 
killed  with  the  wife  of  the  slayer  on  his  arm 
going  up  a  dark  alley,  is  sufficient  to  go  to  the 
Jury,  under  a  statute  providing  that  homicide 
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shall  be  Justifiable  to  prevent  a  felony,  and  In 
defense  of  one's  family  under  certain  circum- 
stances, and  in  all  other  instances  standing  on 
a  like  footing  of  reason  and  Justice ;  and  a 
charge  as  to  Justifiable  homicide  in  such  case 
is  properly  given.  Cloud  v.  State,  81  Ga.  444, 
7  S.  E.  641. 

And  whether  or  not  homicide  to  protect  the 
affianced  wife  of  a  man  is  within  statutory  pro- 
visions making  homicide  in  self-defense,  or  in 
defense  of  habitation,  person,  or  property 
against  one  who  manifestly  intends  or  endeav- 
ors by  surprise  to  commit  a  felony  on  either, 
or  against  any  person  who  manifestly  intends 
and  endeavors  in  a  riotous  and  tumultuous  man- 
ner to  enter  the  habitation  of  another  for  the 
purpose  of  assaulting  or  offering  personal  vio- 
lence to  any  person  dwelling  or  being  therein, 
and  also  In  all  other  Instances  that  stand  on 
the  same  footing  of  reason  and  Justice  as  those 
enumerated, — a  charge  in  a  prosecution  for 
homicide,  Huthorlzlug  the  Jury  to  acquit  if  the 
deceased  did  the  killing  to  protect  the  virtue 
of  a  woman  who  had  engaged  to  marry  him.  Is 
not  subject  to  objection  on  his  part,  since,  if 
erroneous,  it  is  favorable  to  him.  Futch  r. 
State,  90  Ga.  472,  16  S.  E.  102. 

VIII.  7'he  question  of  degree. 

A  killing  with  malice  Is  murder,  usually  in 
the  first  degree,  irrespective  of  any  question  of 
defense,  property,  home,  or  family. 

Thus,  one  who  kills  another  with  malice,  ex- 
press or  implied,  is  guilty  of  murder,  though 
there  is  reasonable  ground  for  apprehension  of 
imminent  danger  to  his  property  or  person. 
Carroll  v.  State,  23  Ala.  28,  58  Am.  Dec.  282. 

And  one  who  Is  about  to  be  arrested  for  a 
misdemeanor,  who  has  a  desire  to  kill  the  offi- 
cer, cannot  fortify  himself  in  his  dwelling  house, 
and  on  the  approach  of  the  officer  shoot  him 
without  notice  or  warning,  without  being  crimi- 
nally responsible  for  murder.  State  v.  Scheele, 
r»7  Conn.  «07,  14  Am.  St.  Rep.  106,  18  Ati. 
256. 

And  one  who  kills  another  with  actual  malice 
cannot  shelter  himself,  on  a  charge  of  murder, 
behind  Miss.  Rev.  Code,  i  2638,  providing  that 
every  person  who  unnecessarily  kills  another, 
either  while  resisting  an  attempt  by  such  other 
to  commit  a  felony,  or  to  do  any  other  unlawful 
act,  or  after  such  attempt  shall  have  failed, 
shall  be  guilty  of  manslaughter.  Long  v.  State, 
52  Miss.  23. 

So,  when  one  kills  a  trespasser  knowing  that 
a  trespass  only  Is  intended  is  guilty  of  murder. 
State  V.  Medlln,  60  N.  C.  (2  Winst  L.)  99; 
Hull  V.  State,  6  Lea,  250. 

And  a  bare  trespass  against  the  property  of 
another,  consisting  of  stealing  melons  from  a 
melon  patch,  is  not  a  sufficient  provocation  to 
warrant  the  owner  in  using  a  deadly  weapon 
in  its  defense;  and,  if  he  uses  such  weapon, 
though  without  intent  to  kill  anyone,  it  is  an 
unlawful  act,  and  if  he  kills  the  trespasser  it 
is  at  least  manslaughter ;  though  If  the  injury 
Is  Inflicted  with  a  weapon  and  In  a  manner 
not  likely  to  produce  death,  and  the  trespasser 
happens  to  be  killed,  it  can  be  no  more.  State 
V.  Vance,  17  Iowa,  138. 

One  who  kills  in  defense  of  his  property, 
however,  when  there  is  reasonable  ground  for 
apprehension  of  imminent  danger  to  his  prop- 
erty or  his  person,  is  guilty  of  manslaughter 
only,  if  it  is  done  without  malice.  Carroll  v. 
State,  23  Ala.  28,  58  Am.  Dec.  282. 
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And  to  reduce  a  homicide  from  murder  to 
maaslaughter  the  slayer  Is  not  obliged,  before 
the  mortal  wound  is  given,  to  retreat  from  his 
domlcil  or  his  family.  Haynes  v.  State,  17  Ga. 
465. 

Though  the  mere  fact  that  the  element  of 
defense  of  property  or  person  Is  involyed  in  an 
act  of  homicide  does  not  make  it,  as  matter  of 
law,  nothing  more  than  manslaughter,  it  is  for 
the  Jury  to  say  In  all  such  cases  whether  or  not 
there  was  malice  which  would  make  it  murder. 
State  V.  Scheele,  57  Conn.  307,  14  Am.  St.  Rep. 
106,  18  Atl.  256. 

So,  where  a  person  unlawfully  breaks  Into  a 
house  for  the  purpose  of  executing  civil  process, 
and  the  owner  kills  him,  it  is  manslaughter  only 
and  not  murder,  since  every  man  has  the  right 
to  defend  his  own  house.  Cook  Case,  Cro.  Car. 
537. 

But  where  an  officer  is  about  to  enter  a  house 
unlawfully  and  in  the  day  time  for  the  purpose 
of  arresting  the  occupant  for  a  misdemeanor, 
and  the  occupant  or  owner  kills  him  with  ex- 
press malice,  the  crime  Is  not,  as  matter  of  law, 
manslaughter  only  because  of  the  unlawful  act 
of  the  officer.  State  v.  Scheele,  57  Conn.  307, 
14  Am.  St.  Rep.  106,  18  Atl.  256. 

So,  a  father  of  a  married  daughter  who 
learns  that  she  had  been  assaulted  and  beaten 
by  her  husband  eo  as  to  endanger  her  life,  and 
believes  that  the  assault  and  beating  will  be 
renewed,  and  goes  to  the  premises  of  her  hus- 
band to  prevent  It,  and  finds  his  daughter  and 
her  children  expelled  from  their  home  by  the 
husband,  and  In  the  street,  and  In  sudden  heat 
caused  by  the  beating  and  ill-treatment  shoots 
and  kills  him.  Is  guilty  of  manslaughter  only. 
Campbell  v.  Com.  88  Ky.  402,  21  Am.  St.  Rep. 
348,  11  S.  W.  290. 

The  rule  of  the  preceding  cases  would  seem  to 
be  that  the  act  of  killing  is  manslaughter,  and 
not  murder,  when  there  was  no  malice  and  the 
act  was  done  to  prevent  a  felony,  or  In  de- 
fense of  home,  property,  or  another,  but  was 
unnecessary,  or  done  with  improper  force,  or 
for  some  other  reason  was  not  Justifiable ;  and 
this  rule  has  been  substantially  adopted  by 
statute  in  some  of  the  states. 

Thus,  under  Miss,  Rev.  Code,  §  2638,  providing 
that  every  person  who  unnecessarily  kills  an- 
other, either  while  resisting  an  attempt  by  such 
other  to  commit  a  felony,  or  do  any  other  unlaw- 
ful act,  or  after  such  attempt  shall  have  failed, 
shall  be  guilty  of  manslaughter,  one  who  sees 
another  engaged  In  the  commission  of  an  of- 
fense against  the  criminal  laws,  and  resists  the 
accomplishment  of  such  purpose,  and  in  such 
resistance  slays  the  person  so  engaged.  Is  guilty 
of  manslaughter  and  not  murder,  though  the 
act  of  killing  is  not  necessary  to  the  defeat  of 
the  criminal  act,  and  though  the  killing  ensues 
directly  after  the  abandonment  of  the  attempt. 
Long  V.  State,  52  Miss.  23. 

See  also,  on  this  subject,  State  v.  Hoyt,  13 
Minn.  132,  Gil.  125,  supra,  IV.  c,  3;  Long  v. 
State,  52  Miss.  23,  supra. 

And  see  also,  generally,  McDanlel  v.  State, 
8  Smedes  &  M.  401.  47  Am.  Dec.  93;  Craw- 
ford V.  State,  90  Ga.  701,  35  Am.  St.  Rep.  242, 
17  S.  E.  628 ;  Reg.  v.  Archer,  1  Fost.  &  F.  351 ; 
United  States  v.  Williams,  2  Cranch,  C.  C.  439, 
Fed.  Cas.  No.  16,710;  Greer  v.  State  (Tex. 
Crlm.  App.)  45  S.  W.  12, — supra,  IV.  c,  2; 
Lambeth  v.  State,  23  Miss.  322,  supra,  IV.  c, 
3 ;  Carroll  v.  State,  23  Ala.  28,  58  Am.  Dec. 
282,  supra,  V.  b. 
67  L.  R.  A. 


iX.  Summary. 

It  Is  the  duty  of  each  and  every  person  to 
support  government  by  preventing  breaches  of 
law  so  far  as  he  Is  able.  So  strenuous  is  this 
duty  as  to  Justify  a  man  even  in  the  commis- 
sion of  a  homicide  when  necessary  to  prevent 
the  commission  of  a  forcible  felony,  or  a  breach 
of  the  peace  from  which  a  homicide  or  other 
felony  is  liable  to  result.  The  felonies  fall- 
ing within  this  rule  are  such  as  murder,  rape, 
robbery,  arson,  burglary,  assaults  with  deadly 
weapons,  etc.,  and  the  breaches  of  the  peace 
falling  within  it  are  such  as  riots,  mobs,  etc., 
as  distinguished  from  such  as  brawling  or  fight- 
ing without  weapons.  The  right  to  kill,  how- 
ever, even  to  prevent  such  crimes,  Is  limited 
to  absolute,  or  apparently  absolute,  necessity 
for  the  purpose  of  accomplishing  such  pre- 
vention. If  the  commission  of  the  crime  can 
be  prevented  in  any  other  way,  then  homicide 
is  not  Justifiable;  and  the  necessity  must  have 
been  evident  and  immediate^  and  not  proble- 
matical or  remote,  and  at  common  law  and 
under  some  of  the  statutes.  It  must  have  been 
actual  and  real ;  though  the  prevailing  rule 
under  most  systems  of  Jurisprudence  now  is, 
that  it  need  be  apparent  only,  the  appearance 
being  such  as  to  excite  a  reasonable  apprehen- 
sion of  danger  that  the  act  In  question  will 
be  committed. 

With  reference  to  misdemeanors,  crimes  with- 
out force,  and  trespass  on  ordinary  property, 
death  or  serious  bodily  harm  Is  not  liable  to  re- 
sult, and  they  are  usually  punished  by  penalties 
far  less  severe  than  death.  It  Is  not  regarded 
as  Justifiable,  therefore,  to  take  life  to  prevent 
such  acts,  though  they  cannot  be  otherwise  pre- 
vented. But  the  owner  of  property  may  try  to 
prevent  a  theft  or  other  taking  of  his  property, 
or  to  recover  It  after  it  Is  taken,  and,  If  he  is 
resisted  he  may  repel  force  by  force,  and  if  the 
taker  is  unavoidably  killed,  the  homicide  is 
Justifiable.  And  a  man  may  lawfully  defend 
property  in  his  possession,  whether  real  or  per- 
sonal, by  any  degree  of  force,  short  of  taking 
life,  necessary  to  the  defense ;  and  lie  may  stand 
his  ground  and  resist  his  adversary  until  he 
is  out  of  danger,  and,  in  case  of  reasonable 
apprehension  of  death  or  great  bodily  harm,  he 
may  defend  himself.  If  necessary,  by  taking  the 
life  of  his  assailant. 

An  attack  in  or  upon  one's  dwelling,  however, 
stands  upon  somewhat  different  grrounds.  A 
man's  dwelling  Is  his  castle,  and  when  attacked 
in  it  he  has  all  the  rights  of  self-defense  which 
he  would  have  if  attacked  elsewhere,  without 
being  obliged  to  fiee  to  the  wall  before  slaying 
bis  opponent  in  order  to  Justify  himself;  and 
If  his  dwelling  is  attacked  he  has  the  right 
to  resort  to  any  means  to  prevent  the  assailant 
from  entering  it,  even  to  taking  life,  and  that 
without  retiring  or  fieeing  from  his  adversary. 
And  a  man  may,  likewise,  employ  such  force 
as  may  be  necessary  to  expel  one  who  has  un- 
lawfully intruded  Into  his  dwelling,  or  behaved 
improperly  in  it  and  refused  to  go.  But  In  each 
case  the  rule  of  necessity  applies,  and  to  Justify 
a  homicide  either  in  the  protection  of  a  dwell- 
ing, or  in  expelling  a  wrongdoer  from  a  dwell- 
ing, or  in  self-defense  within  one's  dwelling,  it 
must  have  been  necessary  to  the  effectual  pro- 
tection of  the  occupant  or  his  family,  and  kill- 
ing to  prevent  a  slight  breach  of  the  peace,  even 
in  one's  dwelling,  would  not  be  Justified. 

One  Is  also  Justified  In  acting  in  defense  of 
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his  family  and  relations  according  to  the  cir- 
cumstances as  they  appear  to  him,  having  the 
right  to  use  such  force,  and  such  force  only, 
as  the  person  defended  would  have  if  acting  in 
self-defense,  without  perhaps  heing  under  the 
same  necessity  to  flee  to  the  wall,  unless  the 
person  defended  was  in  a  situation  to  flee ;  and 
this  rule  would  appear  to  apply  to  force  by  a 
husband  to  prevent  criminal  acts  directed 
against  his  w'fe,  though  she  was  a  consenting 
party,  though  an  agent  of  a  husband  would  not 
be  justified  iu  shooting  the  paramour  of  his 
principars  wife  though  employed  to  discover 
or  prevent  the  criminal  act. 

In  all   the  above-considered  cases,   however, 
there  is  no  justification  unless  the  homicidal  act 


was  preventive  as  distinguished  from  puni- 
tive; punishment  for  criminal  acts  must  be 
left  to  the  law  ;  though  when  the  act  is  a  con- 
tinuing one  like  robbery,  involving  a  taking  and 
asportation,  a  forcible  Interference  after  the 
taking,  to  prevent  the  consummated  act,  is 
Justifiable.  And  the  act.  if  not  justifiable,  is 
either  murder  or  mauslaughter  according  to  the 
circumstances  of  the  case :  it  is  murder  ff  done 
with  malice  irrespective  of  any  question  as  to 
preventing  crime,  and  it  is  manslaughter  if  done 
without  malice  and  in  a  proper  case  for  the 
use  of  force  in  resistance  of  aggression,  but 
without  necessity,  or  with  Improper  or  unneces- 
sary forct;.  F.  H.  B. 


UNITED   STATES    CIRCI'IT   COURT   OF  APPEALS,  EIGHTH  CIRCUIT. 


Howard  W.  GORDON,  Admr.,  etc.,  of 
Melissa  Gordon,  Deceased,  PJff.  in  Err., 

v. 
WARE  NATIONAL  BANK. 

(132  Fed.   444.) 

•1.  The  iBsae  of  a  policy  of  life  iniiiir- 
ance  to   one   Tvho   lias   no   interest   as 

a  relative,  dependent,  creditor,  or  otherwise, 
in  the  life  of  the  insured,  and  who  pays  the 
premiums  for  the  chance  of  recovering  upon 
the  policy,  is  against  public  policy,  and  the 
contract  is  void,  because  the  Interest  of  the 
holder  is  to  shorten,  rather  than  to  lengthen, 
the  life  of  the  Insured,  and  his  maintenance 
of  the  policy  Is  of  the  nature  of  a  wager. 

2.  A  creditor  haii  an  insurable  interest 
in  tlie  life  of  his  debtor,  and  the  issue 
or  pledge  of  a  policy  upon  his  life  as  collat- 
eral security  for  the  payment  of  his  debt  Is 
valid. 

3.  Tlie  (inestion  ^'hetber  or  not  an  in- 
nnrnble  interest  in  an  assiflrnee  Is 
requisite  to  the  validity  of  the  assign- 
ment of  a  policy  of  life  insurance,  which  was 
originally  Issued  to  one  who  had  an  insurable 
Interest.  Is  a  question  of  general  law,  upon 
which  the  decisions  of  the  courts  of  the  state 
in  which  the  assignment  was  made  are  not 
controlling  In  the  Federal  courts. 

4.  An  insurable  interest  in  the  as- 
sij^nee  is  not  requisite  to  the  valid- 
ity of  the  assiRument  of  a  policy  of 
life  Insurance  which  was  lawfully  Issued  to 
one  who  had  such  an  Interest,  unless  the  as- 
signment was  made  In  bad  faith  as  a  cover 
for  the  Issue  of  a  wager  policy.  But  the  use 
of  an  assignment  immediately  upon  the  Issue 

•Ileadnotes  by  Sanborx,  Circuit  Judge. 


XoTi:. — As  to  Insurable  interest  of  creditor 
in  life  of  debtor,  see  als^o.  In  this  series,  Rittler 
V.  Smith,  2  L.  R.  A.  844,  and  note;  Ulrich  v. 
Relnoehl,  13  L.  R.  A.  433,  and  note;  Hays  v. 
Lapeyre,  3.3  L.  R.  A.  647  ;  Exchange  Bank  v. 
Loh.  44  L.  R.  A.  372 :  and  Tate  v.  Commercial 
BIdg.  AsRo.  45  L.  R.  A.  243. 

For  other  cases  In  this  series  as  to  validity  of 
assignment  of  policy  of  insurance  to  one  having 
no  insurable  interest,  see  RIttler  v.  Smith.  2  L. 
67  L.  R.  A. 


of  a  policy  to  evade  the  rule  that  the  Issue 
of  a  policy  to  one  without  an  insurable  inter- 
est renders  it  void  avoids  the  assignment. 

5.  The  pledfcee  of  a  policy  of  life  insur- 
ance bus  tbe  riflrht  and  poTver  to  sell 
the  policy  to  the  highest  bidder  for  the 
purpose  of  realizing  money  to  pay  the  debt 
which  it  secures,  and  both  immediate  and  re- 
mote assignees  under  such  a  sale  take  good 
title  to  the  policy  and  to  its  proceeds,  al- 
though they  have  no  insurable  interest  in  the 
life  Insured  by  the  policy. 

CS.  In  an  action  bet^-een  tbe  same  par- 
ties or  bet^reen  those  in  privity  iiritb 
them,  a  prior  Judgment  on  the  merits  upon 
the  same  claim  or  demand  by  a  court  which 
had  jurlsdlctlou,  is  conclusive,  whether  right 
or  w^rong,  not  only  of  every  matter  offered, 
but  of  every  admissible  matter  which  might 
have  been  offered  to  sustain  or  defeat  the 
claim  or  demand. 

(August  22,  1904.) 

ERROR  to  the  Circuit  Court  of  the  United 
State?  for  the  District  of  Kansas  to  re- 
view a  judgment  iu  favor  of  defendant  in  an 
action  brought  to  establish  title  to  tlie  pro- 
ceeds of   a   life-insurance   policy.    Afjini^cd, 

Statement  bv  Sanborn,  Circuit  Jud<ie: 
This  action  involves  a  controversv  over 
the  ownership  of  the  proceeds  of  a  policy  of 
insurance  between  the  administrator  of  the 
estate  of  Melissa  A.  Gordon,  the  plaintiff, 
and  the  Ware  National  Bank,  the  defendant. 
The  insurance  company  admitted  its  lia- 
bility, and  paid  into  the  court  below  the 
amount  owing  upon  the  policy,  which  in- 


R.  A.  844  :  MUner  v.  Bowman,  5  L.  R.  A.  95 ; 
Roller  V.  Beam,  0  T..  K.  A.  136 ;  Johnson  v.  Alex- 
ander, 9  L.  U.  A.  660,  and  note;  Hewlett  v. 
Home  for  Incurables.  17  L.  R.  A.  447 ;  Mutual 
Rei^erve  Fund  Life  Asso.  v.  Hurst,  20  L.  R.  A. 
761  :  Clement  v.  New  York  L.  Ins.  Co.  42  L.  R. 
A.  247 ;  Steinback  v.  Diepenbrock,  44  L.  R.  A. 
417;  Chamberlain  v.  Butler.  .54  L.  R.  A.  388; 
and  Hinton  v.  Mulual  Rt^serve  Fund  Life  Asso. 
Oo  L.  K.  A.  101. 
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sured  the  life  of  William  Gordon  for  $5,000. 
All  the  premiums  required  to  be  paid  by 
this  policy  had  been  paid"  by  Grordon  before 
the  year  1879.  The  amoimt  promised  by  the 
policy  was  payable  upon  the  death  of  Wil- 
liam Gordon  to  his  wife,  Melissa  A.  Gordon, 
if  living;  otherwise  to  the  children  of  Wil- 
liam Gordon.  Gordon  died  on  March  6, 
1902,  leaving  his  wife  and  two  children  sur- 
viving. Melissa  A.  Gordon  died  on  March 
14,  1902,  so  that,  if  Melissa  Gordon  was  not 
deprived  of  all  interest  in  the  policy  by  the 
facts  which  are  about  to  be  stated,  her  ad- 
ministrator, the  plaintiff,  is  entitled  to  re- 
cover its  i)roceeds.  On  June  11,  1879,  Wil- 
liam Gordon  and  Melissa  A.  Gordon,  his 
wife,  assigned  the  policy  to  the  Grcrman 
Bank  of  Leavenworth,  Kansas,  as  collateral 
security  for  the  payment  of  loans  made  by 
it  to  William  Gordon.  On  May  8,  1882,  the 
German  Bank  brought  an*  action  in  the  dis- 
trict court  of  Leavenworth  county,  in  the 
state  of  Kansas,  against  William  Gordon 
and  Melissa  A.  Gordon  to  foreclose  the 
pledge  of  the  policy  by  a  sale  of  it  and  the 
application  of  the  proceeds  to  the  payment 
of  a  debt  of  $8,217.01,  which  was  then  owing 
by  William  Gordon  to  the  bank.  The  Gor- 
dons appeared  in  that  action,  admitted  that 
the  indebtedness  of  William  Gordon  to  the 
bank  was  $8,217.01,  and  that  they  had 
pledged  the  policy  to  secure  the  payment  of 
this  debt,  and  they  consented  to  an  imme- 
diate trial  of  the  action  without  making  any 
farther  defense.  Thereupon  the  court  tried 
the  case,  and  rendered  a  decree  that  the 
bank  should  recover  of  William  Gordon 
$8,217.01;  that  the  policy  of  insurance 
should  be  advertised  and  sold;  that  the 
proceeds  of  the  sale  should  be  applied  to 
the  payment  of  the  debt  of  William  Gordon 
to  the  bank;  and  that  the  defendants  Wil- 
liam Gordon  and  Melissa  A.  Grordon  were 
••forever  barred  of  and  from  having  or 
claiming  any  lien  upon  or  interest  in  or  to" 
the  policy  after  its  sale.  Under  an  execu- 
tion issued  upon  this  judgment  the  policy 
was  sold  by  the  sheriff  to  the  German  Bank 
for  $150,  and  it  was  subsequently  assigned 
for  value  by  the  German  Bank,  through  sev- 
eral mesne  conveyances,  to  the  defendant, 
the  W^are  National  Bank.  Neither  the  Ware 
National  Bank  nor  any  of  the  assignees 
through  whom  the  policy .  passed  from  the 
German  Bank  to  it  was  a  creditor  of  Wil- 
liam Gordon,  or  had  any  interest  in  his 
life.  The  Ware  National  Bank  claimed  the 
proceeds  of  the  policy  as  the  remote  as- 
signee of  the  Grerman  Bank.  The  plaintiff, 
the  administrator  of  the  estate  of  Melissa 
A.  Gordon,  demanded  these  proceeds  upon 
the  ground  that  the  assignees  of  the  German 
Bank  had  no  insurable  interest  in  the  life 
of  (lordon,  and  that  for  this  reason  the 
67  L.  R.  A. 


assignments  to  them  were  void,  and  the 
policy  remained  the  property  of  Melissa  A. 
Gordon  when  she  died.  The  court  below  sus- 
tained the  claim  of  the  Ware  National 
Bank,  and  rendered  a  judgment  in  its  favor. 

Argued  before  8anbom  and  Van  Devanter, 
Circuit  Judges,  and  Amidonf  District  Judge. 

Messrs.  Atwood  &  Hooper,  for  plain- 
tiff in  error: 

The  assignment  of  the  policy  to  the  Ger- 
man Bank  was  made  in  Kansas  and  there- 
fore, since  nothing  appears  to  the  contrary, 
should  be  governed  by  the  laws  of  that 
state. 

19  Am.  &  Eiig.  Enc.  Law,  p.  90;  Connec- 
ticut Mitt.  L.  Ins.  Co.  V.  Westervelt,  52 
Conn.  586;  Union  Cent.  h.  Ins.  Co,  v. 
Woods,  11  Ind.  App.  336,  37  N.  E.  180,  39 
N.  E.  205;  Mutual  L.  Ins.  Co.  v.  Allen,  138 
Mass.  24,  52  Am.  Rep.  245;  Mutual  Ben.  L. 
Ins.  Co.  V.  Wayne  County  8av.  Bank,  6fi 
Mich.  116,  35  N.  W.  853;  Cannon  v.  North- 
western Mut.  L.  Ins.  Co.  29  Hun,  470 ;  Barry 
V.  Equitable  Life  Assur.  Soo.  59  N.  Y.  587 : 
Miller  v.  Campbell,  140  N.  Y.  467,  35  N.  E. 
651;  Pratt  v.  Globe  Mut.  L.  Ins.  Co. 
(Tenn.)   17  S.  W.  352. 

Under  the  law  of  Kansas  the  absolute  sale 
of  a  policy  of  insurance  cannot  be  made  to 
a  stranger. 

Missouri  Valley  L.  Ins.  Co.  v.  Sturges, 
18  Kan.  9.3,  26  Am.  Rep.  761 ;  Price  v.  First 
Nat.  Bank,  62  Kan.  749,  64  Pac.  639. 

An  assignment  of  a  policy  of  insurance 
on  the  life  of  a  person  cannot  be  made  to  a 
party  who  is  not  a  dependent,  relative,  or 
creditor  of  such  insured. 

Missouri  Valley  L.  Ins.  Co.  v.  Sturges, 
18  Kan.  93,  26  Am.  Rep.  761 ;  Price  v.  First 
Nat.  Bank,  62  Kan.  749,  64  Pac.  639;  Ruth 
V.  Kaiterman,  112  Pa.  251,  3  Atl.  833: 
Mutual  Ben.  Asso.  v.  Eoyt,  46  Mich.  473, 
9  N.  W.  497:  Holmes  v.  aHman,  138  N.  Y. 
369,  20  L.  R.  A.  666,  34  Am.  St.  Rep.  463, 
34  N.  E.  205. 

The  test  of  the  existence  of  such  an  in- 
terest in  another's  life  is  whether  there  is 
a  reasonable  expectation  of  benefit  or  ad- 
vantage from  the  continuance  of  the  in- 
sured life. 

Guardian  Mut.  L.  Ins.  Co.  v.  Hogan,  80 
111.  35,  22  Am.  Rep.  180;  Keystone  Mut. 
Ben.  Asso.  v.  N orris,  115  Pa.  446,  2  Am. 
St.  Rep.  572,  8  Atl.  638;  United  Brethren 
Mut.  Aid  Soc.  V.  McDonald,  122  Pa.  324, 
1  L.  R.  A.  238,  9  Am.  St.  Rep.  Ill,  15  Atl. 
439. 

The  Ware  bank,  or  its  immediate  grantors, 
is  not  within  the  rule. 

Price  V.  Supreme  Lodge  K.  of  H.  68  Tex. 
361,  4  S.  W.  633;  Warnock  v.  Dams,  104 
r.  S.  77.5,  26  L.  ed.  924;   Crotty  v.  Union 
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Mut.  L.  Tns.  Co.  ]44  U.  S.  621,  36  L.  ed. 
560,  12  Sup.  Ct.  Rep.  749. 

The  absolute  sale  and  disposition  of  said 
policy  under  and  by  virtue  of  an  order  of 
the  district  court  of  Leavenworth  county, 
Kansas,  is  of  no  eil'ect  and  the  purchaser 
acquired  no  title  except,  possibly,  a  lien  on 
the  policy  for  the  purchase  money  so  paid. 

People  V.  Hawkins,  167  N.  Y.  12,  42  L. 
R.  A.  490,  68  Am.  St.  Rep.  736,  51  N.  E. 
267  ;  The  Siren  {The  Siren  v.  United  States) 
7  Wall.  152,  19  L.  ed.  129. 

Under  policies  of  the  kind  and  character 
under  consideration,  a  beneficiary  named 
therein  has  a  vested  interest  which  cannot 
be  devested  without  his  consent. 

3  Am.  &  Eng.  Enc.  Law,  pp.  980,  981 
et  seq.;  Central  Nat,  Bank  v.  Hume,  128 
U.  S.  195,  32  L.  ed.  370,  9  Sup.  Ct.  Rep. 
41;  Brovm's  Appeal,  125  Pa.  303,  17  Atl. 
419. 

Messrs,  Baker  &  Baker  and  James  H. 
Cravens,  for  defendant  in  error: 

Every  wager  is  a  bilateral  affair.  In  a 
wager  policy  the  one  paying  the  premiums 
risks  them  in  the  hope  of  a  handsome  re- 
covery- by  the  early  death  of  the  insured. 
But  ours  was  entirely  a  unilateral  aifair. 
All  the  elements  of  wager  were  wanting.  Mr. 
Gordon  was  certain  to  die  and  the  insurance 
company  was  bound  to  pay.  The  whole 
transaction  amounted  to  an  equitable  as- 
signment of  a  fixed  fund. 

There  is  a  distinction  between  paid-up 
policies  and  those  still  demanding  premi- 
ums. 

Bursinger  v.  Bank  of  Watertown,  67  Wis. 
75,  58  Am.  Rep.  848,  30  N.  W.  290 ;  2  Beach, 
Ins.  §  1176;  "Sye  v.  Grand  Lodge,  A.  0.  V. 
W.  9  Ind.  App.  131,  36  N.  E.  435.  Connecti- 
cut Mut.  L.  Ins.  Co.  V.  Schaefer,  94  U.  S. 
457,  24  L.  ed.  261 ;  2  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  28,  note  9. 

When  pledgeor  and  pledgee  agree  what 
shall  be  done  with  the  pledge,  no  one  can 
complain. 

Hunter  v.*  Hamilton,  52  Kan.  195,  34 
Pac.  782. 

The  holder  paid  no  premiums,  and  cared 
not  how  long  Mr.  Gordon  should  live,  be- 
cause the  policy  was  accumulating  divi- 
dends at  a  rate  that  made  it  a  good  invest- 
ment. The  ^Vare  bank  would  not  have  more 
motive  to  kill  than  any  remainder-man 
would  have  to  kill  the  holder  of  the  ante- 
cedent estate;  and  remainders  are  not 
against  public  policy. 

19  Am.  &  Eng.  Enc.  Law,  p.  96 :  Connecti- 
cut Mut.  L.  Ins.  Co.  V.  Fisher,  30  Fed.  662: 
Robinson  v.  Hurst  (Mutual  Reserve  Fund 
Life  Asso.  v.  Hurst)  78  Md.  59,  20  L.  R.  A. 
761,  44  Am.  St.  Rop.  266,  26  Atl.  956:  New 
York  L.  Ins.  Co.  v.  Rosenheim^  56  Mo. 
App.  27. 
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The  beneficiary  is  not  obliged  to  have  in- 
surable interest,  if  he  or  his  assignor  once 
acquired  insurable  interest  in  good  faith,  as 
part  of  a  legitimate  business  transaction, 
and  not  as  a  wager;  and  even  the  subse- 
quent entire  extinguishment  of  insurable 
interests  does  not  forbid  the  beneficiary  to 
recover. 

May,  Ins.  §  117;  Bliss,  Life  Ins.  §  30; 
Connecticut  Mut.  L.  Ins.  Co.  v.  Schaefer,  94 
U.  S.  457,  24  L.  ed.  261 ;  Dixon  v.  National 
L.  Ins.  Co.  168  Mass.  48,  46  N.  E.  430; 
Connecticut  Mut.  L.  Ins.  Co.  v.  Fisher,  30 
Fed.  662;  16  Am.  &  Eng.  Enc.  Law,  p.  846, 
§  6;  Chamberlain  v.  Butler,  61  Neb.  730, 
54  L.  R.  A.  338,  87  Am.  St.  Rep.  478,  86  N. 
W.  481;  May,  Ins.  4th  ed.  1900,  §  398o; 
Colebrooke,  Collateral  Securities,  pp.  189-- 
191,  note  e;  Denis,  Contract  of  Pledge, 
p.  267. 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  issue  of  a  policy  of  insurance  to  one 
who  has  no  interest  as  a  relative,  dependent, 
creditor,  or  otherwise,  in  the  life  insured, 
and  who  pays  the  premiums  for  the  chance 
of  recovering  upon  the  policy,  is  against  the 
public  policy  of  this  nation,  and  void,  be- 
cause the  interest  of  the  holder  of  the  policy 
is  to  shorten,  rather  than  to  lengthen,  the 
life  insured,  and  his  maintenance  of  the 
policy  is  of  the  nature  of  a  wager.  Evasions 
of  this  riile  by  the  issue  of  a  policy  to  one 
who  has  an  insurable  interest,  and  its  im- 
mediate assignment,  pursuant  to  a  pre- 
conceived intent,  to  one  without  such  an 
ii^terest,  who  undertakes  to  pay  the  pre- 
miums for  his  chance  of  profit  upon  his  in- 
vestment, are  equally  ineffective,  and  such 
assignments  are  void.  Connecticut  Mut. 
L.  Ins.  Co.  V.  Schaefei\  94  U.  S.  457,  461,  24 
L.  ed.  251,  253;  Cammack  v.  Lewis,  15  Wall. 
643,  21  L.  ed.  244;  Wamock  v.  Davis,  104 
U.  S.  775,  782,  26  L.  ed.  924,  927.  A  creditor 
has  an  insurable  interest  in  the  life  of  his 
debtor,  and  a  policy  on  the  latter's  life 
issued  to  him,  or  issued  to  one  who  has  an 
insurable  interest  in  the  life  of  the  debtor 
and  subsequently  assigned  to  him,  is  valid 
and  enforceable  in  his  hands.  Connecticut 
Mut.  L.  Ins.  Co.  V.  Schaefer,  94  U.  S.  457, 
461,  24  L.  ed.  251,  253;  Wamock  v.  Dai>is, 
104  U.  S.  776.  778,  26  L.  ed.  924,  926. 

Counsel  for  the  plaintiff  insist  that  the 
supreme  court  of  the  state  of  Kansas  has 
determined  that  every  assignment  of  an  in- 
surance policy  is  void  unless  the  assignee 
has  an  insurable  interest  in  the  life  pro- 
tected, and  that  this  decision  is  controlling 
in  the  Federal  courts,  because  the  assijm- 
mcnts  here  in  question  were  executed  in  the 
state  of  Kansas.  But  the  question  whether 
or  not  an  insurable  interest  in  an  assignee 
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of  a  policy  issued  to  one  who  had  such  an 
interest  is  indispensable  to  the  validity  of 
the  assignment  of  it  is  a  question  of  general 
law,  which  it  would  be  a  dereliction  of  duty 
for  a  Federal  court  to  decline  to  consider 
and  determine  for  itself.  The  opinion  of  the 
court  of  the  state  in  which  the  assignment 
is  executed  upon  this  question  is  not  con- 
trolling in  a  national  court.  Hartford  F. 
Ins,  Co.  V.  Chicago,  M,  d  St.  P.  R.  Co.  30 
L.  R.  A.  193,  17  C.  C.  A.  62,  65,  36  U.  S. 
App.  162,  70  Fed.  201,  203;  Speer  v.  Kear- 
ney County,  32  C.  C.  A.  101,  114,  60  U.  S. 
App.  38,  88  Fed.  749,  762;  Clapp  v.  Otoe 
County,  45  C.  C.  A.  679,  582,  104  Fed.  473, 
477. 

There  is  some  conflict  of  authority  among 
the  courts  of  the  states  upon  the  question 
whether  or  not  the  assignment  of  a  policy 
for  vahie  in  good  faith  by  one  who  has  an 
insurable  interest  to  one  who  has  not  such 
an  interest  is  valid.  The  supreme  court  of 
Indiana,  in  the  case  of  Franklin  L.  Ins.  Co. 
V.  Hazza/rd,  41  Ind.  116,  13  Am.  Rep.  313, 
declared  that  such  an  assignment  was  as  ob- 
noxious to  the  rule  against  wager  policies 
as  the  issue  of  a  policy  to  one  without  in- 
terest, and  that  it  was  void.  The  courts  of 
the  states  of  Alabama,  Kansas,  Kentucky, 
Missouri,  North  Carolina,  Pennsylvania, 
Texas,  and  Virginia  have  followed  this 
declaration.  Alabama  Gold  L.  Ins.  Co.  v. 
Mobile  Mut.  Ins.  Co.  81  Ala.  329,  1  So. 
661;  Helmetag  v.  Miller,  76  Ala.  183,  52 
Am.  Rep.  316;  Missouri  Valley  L.  Ins.  Co. 
V.  Sturges,  18  Kan.  93,  26  Am.  Rep.  761; 
Missouri  Valley  L.  Ins.  Co.  v.  McCrum,  36 
Kan.  146,  59  Am.  Rep.  637,  12  Pac.  517; 
Price  V.  First  Nat.  Bank,  62  Kan.  743,  64 
Pac.  639;  Schlamp  v.  Bemer,  21  Ky.  L. 
Rep.  324,  51  S.  W.  312;  Burnam  v.  White, 
16  Ky.  L.  Rep.  241,  22  S.  W.  555;  Heusner 
r.  Mutual  L.  Ins.  Co.  47  Mo.  App.  336 ;  Pow- 
ell V.  Dewey,  123  N.  C.  103,  68  Am.  St.  Rep. 
818,  31  S.  E.  3Sl;  Dotoney  v.  Hoffer,  110 Pa. 
109,  20  Atl.  655;  Gilbert  v.  Moose,  104  Pa. 
74,  49  Am.  Rep.  570;  Cheeves  v.  Anders, 
87  Tex.  287,  47  Am.  St.  Rep.  107,  28  S.  W. 
274;  Schonfield  v.  Turner,  75  Tex.  324,  7  L. 
R.  A.  189,  12  S.  W.  626;  Long  v.  Meridcn 
Britannia  Co.  94  Va.  594,  27  S.  E.  499.  The 
reason  for  this  view  that  the  assignee  who 
pays  the  premium  practically  wagers  it 
upon  the  early  close  of  the  life  insured  has 
much  less  force  where,  as  in  the  case  at 
bar,  the  premiums  have  been  paid  before 
the  assignment  is  made.  Connecticut  Mut. 
L.  Ins.  Co.  V.  Schaefer,  94  U.  S.  457,  462,  24 
L.  ed.  261,  254;  Bursinger  v.  Bank  of  Wa- 
tertown,  67  Wis.  76,  83,  58  Am.  Rep.  848, 
30  N.  W.  290.  Tlie  rule  adopted  by  these 
states  greatly  detracts  from  the  value  of  life 
insurance  policies,  and  restricts  their  com- 
mercial value;  for,  if  their  possible  pur- 
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chasers  are  limited  to  those  who  have  insur- 
able interests  in  the  lives  they  insure,  it  is 
obvious  that  buyers  will  be  few,  and  their 
commercial  value  and  the  traffic  in  them 
must  be  much  less  than  if  all  men  may  be- 
come their  lawful  purchasers.  In  view  of 
this  fact  the  Supreme  Court  of  the  United 
States  and  the  courts  of  the  great  commer- 
cial communities  of  this  country — of  New 
York,  Ohio,  Massachusetts,  Illinois,  Mich- 
igan, New  Jersey,  California,  Minnesota,. 
Connecticut,  Louisiana,  Rhode  Island,  Wis- 
consin, Nebraska,  Tennessee,  South  Caro- 
lina, Mississippi,  and  Maryland — ^have  re- 
pudiated the  old  declaration  of  the  supreme 
court  of  Indiana,  and  have  adopted  the 
more  modem  and  rational  rule  that  "any 
person  has  a  right  to  procure  an  insurance 
on  his  own  life,  and  to  assign  it  to  another,, 
provided  it  be  not  done  by  way  of  cover  for 
a  wager  policy."  JEtna  L.  Ins.  Co.  v. 
France,  94  U.  S.  561,  564,  24  L.  ed.  287,  289; 
Mutual  L.  Ins.  Co.  v.  Armstrong,  117  U.  S. 
591,  597,  29  L.  ed.  997,  999,  6  Sup.  Ct. 
Rep.  877;  Chamberlain  v.  Butler,  61  Neb. 
730,  738,  54  L.  R.  A.  338,  87  Am.  St.  Rep. 
478,  86  N.  W.  481 ;  Croswell  v.  Connecticut 
Indemnity  Asso.  51  S.  C.  103,  28  S.  E.  200, 
203;  Bursinger  v.  Bank  of  Watertovm,  67 
Wis.  75,  83,  86,  58  Am.  Rep.  848,  30  N.  W. 
290;  8t.  John  v.  American  Mut.  L.  Ins.  Co. 
13  N.  Y.  31,  40,  64  Am.  Dec.  529;  Valton  v. 
National  Fund  Life  Assur.  Co.  20  N.  Y. 
32,  38;  Olmsted  v.  Keyes,  85  N.  Y.  693,  598; 
Steinback  v.  Diepenbrock,  1  App.  Div.  417^ 
37  N.  Y.  Supp.  279,  280;  Eckel  v.  Renner, 
41  Ohio  St.  232,  233;  Mutual  L.  Ins.  Co.  v. 
Allen,  138  Mass.  24,  31,  52  Am.  Rep.  245; 
Dixon  V.  National  L.  Ins.  Co.  168  Mass. 
48,  49,  46  N.  E.  430;  Broion  v.  Greenfield 
Life  Asso.  172  Mass.  498,  602,  53  N.  E.  129 ; 
Martin  v.  Stubbings,  126  111.  387,  9  Am.  St. 
Rep.  620,  18  N.  E.  657,  660;  Prudential  Ins. 
Co.  v.  Liersch,  122  Mich.  436,  81  N.  W. 
258;  Trenton  Mut.  Life  d  F.  Ins.  Co.  v. 
Johnson,  24  N.  J.  L.  576,  585 ;  Vivar  v.  Su- 
preme Lodge,  K.  of  P.  52  N.  J.  L.  455,  469,. 
20  Atl.  36,  41 ;  Curtiss  v.  /Etna  L.  Ins.  Co, 
90  Cal.  245,  25  Am.  St.  Rep.  114,  27  Pac. 
211;  Widaman  v.  Hubbard,  88  Fed.  806, 
814;  Hogue  v.  Minnesota  Packing  d  Pro- 
vision Co.  59  Minn.  39,  43,  60  N.  W.  812; 
Brown  v.  Equitable  Life  Assur.  Soc.  75 
Minn.  412,  78  N.  W.  103,  671,  79  N.  W. 
968,  1126;  Fitzpatrick  v.  Hartford  Life  d 
Annuity  Ins.  Co.  56  Conn.  116,  7  Am.  St. 
Rep.  288,  13  Atl.  673,  677,  678,  17  Atl.  411; 
Hearing's  Succession,  26  La.  Ann.  326,  327 ; 
Clark  V.  Allen,  11  R.  I.  439,  443,  23  Am. 
Rep.  496;  Strike  v.  Wisconsin  Odd  Fellows 
Mut.  L.  Ins.  Co.  95  Wis.  583,  70  N.  W.  819,^ 
820;  Clement  v.  New  York  L.  Ins.  Co.  101 
Tenn.  22,  42  L.  R.  A.  247,  70  Am.  St.  Rep. 
650,  46  S.  W.  561,  564;  Murphy  v.  Red,  64- 
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Miss.  614,  60  Am.  Rep.  68,  1  So.  761-763; 
Bittler  v.  Smith,  70  Md.  261,  2  L.  R.  A. 
844,  16  Atl.  890,  892,  893;  Souder  v.  Home 
Friendly  8oc.  72  Md.  511,  20  Atl.  137,  138. 

The  provision  of  the  bankruptcy  hiw  of 
1898  that  an  insurance  policy  held  by  a 
bankrupt  shall  pass  to  his  trustee  as  assets 
of  his  estate  unless  he  pays  to  the  trustee 
the  surrender  value  of  the  policy  demon- 
strates the  fact  that  the  national  Congress 
deemed  the  rule  adopted  by  the  Supreme 
Court  and  by  the  courts  of  these  states  the 
established  law  of  the  nation.  Act  July  1, 
1898,  chap.  .541,  §  70,  30  Stat,  at  L.  565. 
U.  S.  Comp.  Stat.  1901,  p.  3451.  The  courts 
of  Indiana  themselves,  the  courts  in  which 
the  opposite  rule  seems  to  have  taken  its 
rise,  have  lately  repudiated  it,  have  fol- 
lowed the  trend  of  the  more  modem  de- 
cisions, have  adopted  the  more  liberal  rule, 
and  have  declared  that^  "when  the  person 
himself  in  good  faith  makes  the  contract, 
procures  the  insurance  on  his  own  life,  and 
pays  the  premiums,  it  is  Immaterial  whether 
the  beneficiary  designated  by  him,  or  the 
assignee  of  the  policy,  has  any  insurable  in- 
terest in  the  life  of  the  insured  or  not. 
This  doctrine  is  settled  by  this  court,  and  is 
in  accordance  with  the  decided  weight  of  au- 
thority." Milner  v.  Bowman,  119  Ind.  448, 
454,  5  L.  K.  A.  95,  21  N.  E.  1094.  This  is 
a  great  commercial  nation.  The  policy  of 
the  nation,  the  business  habits  and  acts  of 
its  citizens  and  the  tendency  of  the  de- 
cisions of  its  courts  are  to  depart  more  and 
more  from  the  old  rule  that  choses  in  action 
are  not  assignable,  to  make  them  more  and 
more  the  subjects  of  traffic  and  of  com- 
merce, and  to  sustain  their  transfers  in  the 
ordinary  course  of  business.  The  stronger 
reasons,  the  decided  trend  of  the  decisions 
of  the  courts,  and  the  great  weight  of  au- 
thority, concur  to  establish  the  rule  that 
an  insurable  interest  in  the  assignee  of  a 
policy  of  life  insurance  is  not  essential  to 
the  validity  of  the  assignment  if  the  party 
to  whom  it  was  originally  issued  had  such 
an  interest,  and  the  assignment  is  not  made 
as  a  cover  for  the  issue  of  a  wager  policy. 

In  the  case  at  bar,  however,  there  are  still 
other  reasons  why  the  plaintiff  in  this  ac- 
tion cannot  recover  the  proceeds  of  the  pol- 
icy which  lies  at  the  basis  of  this  con- 
troversy against  the  title  of  the  Ware  Na- 
tional Bank  or  of  any  of  the  immediate  or 
remote  assignees  of  the  German  Bank  upon 
the  ground  that  these  assignees  had  no  in- 
surable interest  in  the  life  of  Grordon.  In 
the  first  place,  the  administrator  of  the  es- 
tate of  Melissa  Gordon  is  conclusively 
estopped  from  enforcing  any  such  claim  by 
the  judgment  of  foreclosure  and  sale  of  the 
pledge  in  the  action  of  the  German  Bank 
against  Melissa  A.  Gordon  and  William 
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Gordon.  After  all  the  premiums  upon  this 
policy  had  been  paid,  the  Gordons  pledged 
it  to  the  German  Bank  to  secure  the  pay- 
ment of  the  indebtedness  of  William  Gor- 
don to  that  bank.  That  indebtedness  has 
never  been  paid.  The  German  Bank  brought 
an  action  against  Melissa  A.  Gordon  and 
her  husband  in  a  court  of  general  juris- 
diction to  foreclose  the  pledge,  sell  the  pol- 
icy, and  apply  the  proceeds  of  the  sale  to 
the  payment  of  the  debt.  Melissa  A.  Gor- 
don and  her  husband  appeared  in  that  ac- 
tion, admitted  the  indebtedness  and  the 
pledge,  and  consented  to  the  trial  of  the 
caae.  The  court  adjudged  the  amount  due 
upon  the  debt,  that  the  policy  should  be 
advertised  and  sold,  that  the  proceeds  of 
the  sale  should  be  applied  to  the  payment 
of  the  indebtedness,  and  that  ''said  defend- 
ants and  each  of  them  be  and  they  are  for- 
ever barred  of  and  from  having  or  claim- 
ing any  lien  upon  or  interest  in  or  to  said 
policies  of  insurance  from  and  after  such 
sale."  On  May  29,  1882,  the  sheriff  of  the 
coimty  sold  this  policy  at  public  vendue 
under  an  execution  issued  upon  this  judg- 
ment, pursuant  to  an  advertisement  which 
he  had  published,  to  the  highest  bidder  at 
the  sale,  the  German  Bank;  and  that  judg- 
ment and  the  sale  under  it  stand  unassailed 
and  without  modification  to  the  present  day. 
Now,  the  claim  of  the  plaintiff  is  not  that 
the  sale  and  the  assignment  to  the  Ger- 
man Bank  were  not  valid  and  lawful,  but 
that  the  subsequent  assignments  were  void 
because  the  immediate  and  remote  assignees 
of  the  bank  had  no  insurable  interest  in 
the  life  secured  by  the  policy.  The  answer 
is  that  Melissa  A.  Gordon  was  conclusively 
estopped  by  the  judgment  from  claiming 
any  interest  in  the  policy  or  in  its  pro- 
ooeds«  and  the  plaintiff,  the  administrator 
of  her  estate,  stands  in  her  shoes.  He  is 
estopped  from  presenting  or  litigating  this 
question. 

It  is  not  material  to  this  estoppel  that 
the  judgment  which  works  it  may  have  been 
erroneous;  that  the  court  may  have  been 
mistaken  in  the  facts,  may  have  miscon- 
ceived the  law,  or  may  have  disregarded  the 
public  policy  of  the  nation  when  it  ren- 
dered it.  It  is  sufficient  that  it  had  juris- 
diction of  the  subject-matter  of  the  action 
and  of  the  parties  to  it,  and  in  this  state 
of  the  case  the  established  rule  of  law  is 
that  its  judgment  upon  the  merits  in  an 
action  between  the  same  parties,  or  between 
those  in  privity  with  them,  upon  the  same 
I  claim  or  demand,  is  conclusive,  whether 
right  or  wrong,  not  only  as  to  every  mat- 
ter offered,  but  as  to  every  admissible  mat- 
ter which  might  have  been  offered,  to  sus- 
tain or  defeat  the  claim  presented.  Crom- 
well v.  Sac  County,  94  U.  S.  351,  362,  24 
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L.  ed.  195,  197;  Lake  County  v.  Plait,  25 
O.  C.  A.  87,  91,  49  U.  S.  App.  216,  79  Fed. 
567,  671.  The  plaintiff  stands  in  privity 
with  Melissa  A.  Grordon.  He  is  the  admin- 
istrator of  her  estate,  and  has  no  rights 
which  he  did  not  possess  at  her  death.  The 
Ware  National  Bank  is  in  privity  with  the 
German  Bank,  and  the  judgment  in  the 
case  ci  the  German  Bank  against  Melissa 
A.  Gordon  and  her  husband  conclusively 
estops  the  administrator  of  her  estate  from 
claiming  any  interest  in  or  lien  upon  the 
policy,  or  the  proceeds  of  the  policy,  which 
was  the  subject  of  that  litigation. 

In  the  second  place,  the  Grerman  Bank 
was  a  creditor  of  Gordon,  and  therefore  had 
an  insurable  interest  in  his  life.  The  as- 
signment by  Gordon  and  his  wife  of  the 
policy  on  his  life  to  the  bank  as  collateral 
security  for  the  payment  of  his  debt  to  it 
was  a  lawful  pledge  of  the  policy.  One  of 
the  inherent  and  indispensable  elements  of 
'  a  pledge  is*  the  right  and  the  power  to  sell 
the  subject  of  it  to  the  highest  bidder  for 
cash,  in  order  to  realize  the  moneys  to  pay 
the  debt.  The  restriction  of  this  power  to 
sell  policies  of  life  insurance  to  those  pur- 
chasers who  may  have  insurable  interests 
in  the  lives  insured  thereby  would  greatly 
diminish,  if  it  would  not  practically  destroy, 
the  value  of  such  policies  as  security  for 
loans  or  debts.  They  are  now  articles  of 
conmierce,  the  frequent  subjects  of  purchase 
and  of  sale,  and  ready  and  valuable  means 
of  obtaining  loans  and  securing  obligations. 
The  policy  of  the  nation  is  to  enlarge,  not 
to  restrict,  commerce  in  choses  in  action. 
The  conceded  proposition  that  a  pledge  of  a 


policy  of  life  insurance  to  a  creditor  as  se- 
curity for  a  debt  is  lawful  and  valid  car- 
ries with  it  the  inevitable  corollary  that 
such  a  pledge  vests  in  the  pledgee  the  right 
and  the  power  to  sell  and  to  assign  the  pol- 
icy to  the  highest  bidder  to  obtain  money  to 
satisfy  the  debt,  whether  that  bidder  has  an 
insurable  interest  in  the  life  secured  by  the 
policy  or  not.  Our  conclusion  is  that  the 
lawful  pledgee  of  a  policy  of  life  insurance 
has  the  right  and  the  power  to  sell  the 
policy  to  the  highest  bidder  for  the  purpose 
of  realizing  money  to  satisfy  the  debt,  and 
that  the  immediate  and  remote  assignees  un- 
der such  a  sale  take  good  title  to  the  policy 
and  to  its  proceeds,  although  they  may  have 
no  insurable  interest  in  the  life  protected  by 
the  policy. 

Because  the  assignments  in  this  case  were 
not  made  as  covers  for  wager  policies,  but 
in  good  faith  in  the  ordinary  course  of  busi- 
ness, and  no  insurable  interest  in  the 
assignees  was  essential  to  their  validity;  be- 
cause the  administrator  of  the  estate  of  Me- 
lissa A.  Gordon  was  conclusively  estopped  by 
the  judgment  in  the  case  of  the  German 
Bank  against  her  from  claiming  any  inter- 
est in  or  lien  upon  the  policy  or  its  pro- 
ceeds ;  and  because  the  lawful  pledgee  of  the 
policy  had  the  right  and  the  power  to  sell 
and  to  assign  it  to  one  who  had  no  insurable 
interest  in  the  life  protected  by  it  for  the 
purpose  of  raising  money  to  satisfy  the  debt 
it  secured, — the  Ware  National  Bank  was 
entitled  to  the  proceeds  of  the  policy  in  con- 
troversy, and  the  judgment  below  is  af- 
firmed. 
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1.  Delay  bj*  the  Initial  carrier  In  tl&e 
traniiportatlon  of  irooda  tLt  a  seaiion 
-when  Treather  condltlona  ironld  nat- 
urally vrodnce  deterioration  In  tlielr 
qnallty,  which  may  have  aided  in  causing 
the  damaged  condition  in  which  they  were 
delivered  to  the  consignee,  will  render  it  lia- 


Note. — As  to  liability  of  connecting  carrier 
beyond  its  own  line,  see  cases  In  notes  to  Fox 
T.  Boston  &  M.  R.  Co.  1  L.  R.  A.  708 ;  Crossan  v. 
New  York  &  N.  B.  R.  Co.  3  L.  R.  A.  766 ;  and 
Richmond  &  D.  B.  Co.  v.  Payne,  6  L.  R.  A.  849 ; 
also  the  later  cases  In  this  series  of  McCarn  v. 
International  &  6.  N.  R.  Co.  16  L.  R.  A.  39; 
McCann  v.  Eddy,  35  L.  R.  A.  110 ;  Illinois  C.  R. 
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ble  for  the  loss,  unless  It  shows  that  Its  delay 
did  not  produce  the  injury  in  whole  or  in 
part,  although  delay  by  a  connecting  carrier 
is  also  shown,  which  might  have  caused  or 
contributed  to  the  injury. 

2.  A  clanae  Inaerted  vrlthont  consid- 
eration In  a  carrlaire  contract,  fixing 
the  damage,  in  case  of  loss  of  the  goods,  at 
their  value  at  the  place  of  shipment  rather 
than  of  destination,  is  invalid. 

(November  19,  1904.) 

APPEAL  by  defendant  from  a  judgment 
of     the     Circuit     Court     for     Phillips 


Co.  V.  Carter,  36  L.  R.  A.  527 ;  Colfax  Mountain 
Fruit  Co.  V.  Southern  P.  Co.  40  L.  R.  A.  78 ; 
Richmond  &  A.  R.  Co.  v.  R.  A.  Patterson  Tobac- 
co Co.  41  L.  R.  A.  511 ;  Illinois  C.  R.  Co.  v. 
Southern  Seating  &  Cabinet  Co.  50  L.  R.  A. 
729 ;  Courteen  v.  Kanawha  Despatch.  55  L.  R. 
A.  182 :  Taffe  v.  Oregon  R.  &  Nav.  Co.  58  L.  R. 
A.  187. 
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County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  injuries  to 
property  while  in  defendant's  possession 
for  transportation.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Dodge  A  Johnson,  for  appel- 
lant: 

At  common  law  the  carrier  could  not  be 
held  for  such  loss  as  the  result  of  nature, 
vice,  or  defect  inherent  in  the  goods  car- 
ried, and  in  no  sense  the  result  of  his  own 
negligence. 

Story,  Bailments,  §  492a;  8t,  Louis,  L 
M,  &  8,  B,  Co,  V.  Lesser,  46  Ark.  240; 
Evans  v.  Fitckburg  R.  Co,  111  Mass.  142, 
15  Am.   Rep.    19. 

Where  goods  passed  over  the  lines  of  sev- 
eral connecting  carriers,  with  absence  of 
proof  showing  upon  what  line  the  damage 
occurred,  the  presumption  is  that  it  oc- 
curred while  the  goods  were  in  the  hands  of 
the  last  or  final  carrier. 

Hutchinson,  Carr.  §  149;  5  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  357 ;  6  Am.  &  Eng.  Enc. 
Law,  2d  ed.  pp.  625,  652,  note  1;  Gulf,  C. 
d  8,  F.  R.  Co.  V.  Edloff,  89  Tex.  454,  34  S. 
W.  414,  36  S.  W.  144;  Texas  d  N,  0,  R.  Co, 
V.  Broum  (Tex.  Civ.  App.)  37  S.  W.  785; 
Laughlin  v.  Chicago  d  N.  W.  R.  Co.  28 
Wis.  204,  9  Am,  Rep.  493;  Moore  v.  'Sew 
York,  N,  H.  d  H,  R,  Co.  173  Mass.  335, 
73  Am.  St.  Rep.  298,  53  N.  E.  816;  Cote 
V.  New  York,  N,  H.  d  H.  B,  Co.  182  Mass. 
290,  94  Am.  St.  Rep.  656,  65  N.  E.  400; 
Forrester  v.  Georgia  B,  d  Bkg,  Co.  92  Ga. 
699,  19  S.  E.  811;  1  Greenl.  Ev.  14th  ed. 
§  79;  Smith  v.  New  York  C.  B.  Co.  43  Barb. 
225;  Savannah,  F,  d  W.  R.  Co,  v.  Harris, 
26  Fla.  155,  23  Am.  St.  Rep.  551,  7  So.  544; 
Faison  v.  Alabama  d  V,  B.  Co,  69  Miss. 
569,  30  Am.  St.  Rep.  577,  13  So.  37. 

If  the  contract  of  shipment  stipulates 
what  should  be  the  value  of  the  goods  in 
the  event  of  loss  or  damage,  it  is  binding 
upon  the  parties  thereto. 

Hart  v.  Pennsylvania  R.  Co.  112  U.  S. 
331,  28  L.  ed.  717,  5  Sup.  Ct.  Rep.  151; 
Graves  v.  Lake  Shore  d  M.  S.  R,  Co.  137 
Mass.  33,  50  Am.  Rep.  282;  Elkins  v.  Em- 
pire Transp.  Co,  81*  Pa.  315;  4  Elliott, 
Railroads,  §  1500,  p.  2320;  Layhoum  v. 
Seymour,  53  Minn.  105,  39  Am.  St.  Rep. 
579,  54  N.  W.  941;  Douglas  v.  Leighton, 
53  Minn.  176,  54  N.  W.  1053;  PHmrose  v. 
Western  U,  Teleg,  Co.  154  U.  S.  1,  38  L.  ed. 
883,  14  Sup.  Ct.  Rep.  1098 ;  St.  Louis,  I.  M. 
d  8.  R.  Co.  V.  Lesser,  46  Ark.  236;  St. 
Louis,  I,  M,  d  8.  R.  Co.  v.  Weakly,  50  Ark. 
410,  7  Am.  St.  Rep.  104,  8  S.  W.  134. 

Messrs.  E.  C.  Homor  and  Rose,  Hem- 
Inervray,  &  Rose,  for  appellee: 

The  extent  of  damage  could  only  be  de- 
termined  by    the    conditions    prevailing    in 
Chicago. 
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St.  Louis,  I.  M,  d  8.  R.  Co.  v.  Phelps,  46 
Ark.  485;  8t,  Louis,  I.  M.  d  8.  R,  Co.  v. 
Mudford,  48  Ark.  502,  3  S.  W.  814;  Mur- 
rell  V.  Pacifio  Eap.  Co.  54  Ark.  22,  26  Am. 
St.  Rep.  17,   14  S.  W.   1098. 

There  was  no  consideration  for  the  re- 
linquishment by  the  shipper  of  the  car- 
rier's common-law  liability. 

Little  Rock  d  Ft,  8,  R,  Co,  v.  Cravens, 
57  Ark.  112,  18  L.  R.  A.  527,  38  Am.  St. 
Rep.  230,  20  S.  W.  803;  St,  Louis,  I,  M. 
d  8.  R,  Co,  V.  Spann,  57  Ark.  127,  20  S.  W. 
914. 

Hill,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  evidence  fairly  establishes  these 
facts:  On  the  evening  of  June  10,  1896^ 
Coolidge  delivered  at  Lexa,  Arkansas,  a 
car  of  potatoes,  in  good  order,  to  appellant 
railroad,  for  shipment  over  its  line  to  St. 
Louis,  and  thence  by  connecting  carriers  to 
the  consignee  in  Chicago.  The  time  which 
should  have  been  consumed  in  the  trip  was 
two  days,  of  which  eight  hours  should  be 
allowed  the  Chicago  &  Alton  Railway,  the 
connecting  carrier  at  St.  Louis,  to  deliver 
in  Chicago.  The  time  actually  consumed 
was  about  sixty-five  hours,  instead  of 
forty,  from  Lexa  to  St.  Louis,  and  about 
fifteen,  instead  of  eight,  from  St.  Louis  to 
Chicago,  and  then  about  a  day  lost  in  Chi- 
cago in  delivery  after  arrival.  The  car 
while  in  appellant's  control  took  a  side  trip 
from  Wynne  to  Memphis  and  return,  which 
the  evidence  shows  contributed  to  the  delay,, 
although  contended  otherwise  by  the  appel- 
lant. The  potatoes  were  heated  and  rotten 
when  delivered  to  the  consignee,  who  lost 
a  sale  at  75  cents  per  bushel  on  account  of 
this  condition.  That  price  was  the  fair 
market  price  at  Chicago  at  the  time  they 
should  have  arrived.  The  consignee  put 
men  into  the  car,  and  saved  what  he  could 
from  the  lot,  and  peddled  out  the  salable 
potatoes,  realizing  $97  for  the  car  load. 
This  suit  is  for  what  they  woiild  have 
brought,  had  it  not  been  for  this  damage 
to  them.  They  cost  at  Lexa  30  cents  per 
bushel,  and  were  then  properly  packed  into 
the  car.  There  was  no  evidence  of  the  con- 
dition of  the  potatoes  from  the  time  they 
left  Lexa  in  good  order  till  they  reached 
the  consignee  rotten  and  heated.  There  is 
evidence  that  delay  in  transportation  of 
potatoes  at  that  season  of  the  year  causes 
them  to  heat  and  rot,  and  that  the  weather 
was  very  warm,  and  that  the  time  con- 
sumed in  the  unnecessary  trip  from  Wjrnne 
to  Memphis  and  return  would  increase  the 
likelihood  of  damage  to  the  potatoes. 

1.  In  the  absence  of  evidence  locating  the 
damage  to  goods  in  transit  over  several 
connecting  lines,  a  prima  facie  presumption 
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arises  that  the  last  carrier  is  the  negligent 
one.  St.  Louis,  8,  W.  R.  Co,  v.  Birdtcell 
(Ark.)  82  S.  W.  835;  Moore  v.  New  York, 
N.  H,  d  H,  R,  Co.  173  Mass.  335,  73  Am. 
St.  Rep.  298,  53  N.  E.  816;  Cote  v.  New 
York,  N.  H.  d  H.  R.  Co.  182  Mass.  290, 
94  Am.  St.  Rep.  656,  65  N.  E.  400;  Faison 
V.  Alabama  d  V.  R.  Go.  69  Miss.  569,  30 
Am.  St.  Rep.  577,  13  So.  37;  Savannah,  F. 
d  W.  R.  Co.  V.  Harris,  26  Fla.  148,  23  Am. 
St.  Rep.  551,  7  So.  544;  Tewas  d  N.  0. 
R.  Co.  V.  Broion  (Tex.  Civ.  App.)  37 
S.  W.  785;  Gulf,  C.  d  8.  F.  R.  Co.  v.  Ed- 
loff,  89  Tex.  454,  34  S.  W.  414,  35  S.  W. 
144;  Laughlin  v.  Chicago  &  N.  W.  R.  Co. 
28  Wis.  204,  9  Am.  Rep.  493;  Smith  v. 
New  York  C.  R.  Co.  43  Barb.  225.  When 
the  initial  carrier  receives  the  goods  in 
good  order,  the  law  presumes  each  succes- 
sive carrier  intermediate  between  the  initial 
and  last  carrier  receives  them  in  good  or- 
der; and  this  presumption  working  through 
to  the  last  carrier,  who  delivers  them  in 
bad  order,  leaves  the  responsibility  upon 
him,  unless  he  can  show  as  evidence  that 
the  damage  occurred  prior  to  his  receiving 
them.  Louisville  d  N.  R.  Co.  v.  Jones,  100 
Ala.  263,  14  So.  114;  Savannah,  F.  d  W.  R. 
Co.  v.  Harris,  26  Fla.  148,  23  Am.  St.  Rep. 
551,  7  So.  544;  Hutchinson,  Carr.  §  761; 
6  Am.  &  Eng.  Enc  Law,  2d  ed.  p.  752.  All 
of  these  authorities  declare  this  presump- 
tion only  arises  in  the  absence  of  evidence, 
and  its  purpose  is  to  cast  the  burden  of 
proof  upon  the  party  having  the  knowledge, 
or  means  of  Imowledge,  to  ascertain  the 
truth.  The  appellant  invokes  the  presump- 
tion as  a  defense  here.  If  the  evidence  is 
sufficient  to  show  negligence  in  the  appel- 
lant, as  the  initial  carrier,  which  caused 
the  injury,  then  the  presumption  is  over- 
come. The  difficulty  in  this  case  is  in  de- 
termining whether  the  injury  was  caused 
by  the  delay  of  the  initial  or  the  last  car- 
rier, or  both.  The  Georgia  court  an- 
nounced this  rule  in  regard  to  perishable 
goods:  "Unreasonable  delay  in  forward- 
ing fruit  would  be  negligence,  because  pro- 
longing the  time  within  which,  by  the  oper- 
ation of  natural  laws,  decay  would  be  pro- 
duced, and  therefore  such  negligence  would 
<x)ntribute  to  causing  the  damage."  For- 
rester V.  Georgia  R.  d  Bkg.  Co.  92  Ga.  699, 
19  S.  E.  811.  In  a  Massachusetts  case 
where  a  carrier  contracted  to  deliver  apples 
to  a  connecting  carrier  by  a  fixed  time,  and 
negligently  delayed  delivering  them,  and 
they  froze  in  the  possession  of  the  connect- 
ing carrier,  the  court  said:  "If  the  freez- 
ing had  occurred  on  the  defendant's  line, 
it  cannot  be  doubted  that  the  law  would  re- 
gard the  delay  as  the  proximate  cause  of 
the  damage.  It  is  none  the  less  so  because 
it  happened  on  a  connecting  line.  The  dam- 
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age  was  not  caused  by  any  extraordinary 
event  subsequently  occurring,  but  was 
caused  by  an  event  which  was,  according  to 
the  common  experience,  naturally  and  rea- 
sonably to  be  expected, —  a  change  of  tem- 
perature." Fox  V.  Boston  d  M.  R.  Co.  148 
Mass.  220,  1  L.  R.  A.  702,  19  N.  E.  222. 
In  the  absence  of  a  contract  fixing  the  time 
for  delivery  to  the  connecting  carrier,  the 
law  fixes  a  reasonable  time;  and  what  is  a 
reasonable  time  must  be  determined  from 
the  length  of  the  journey,  the  usual  time, 
the  weather,  the  nature  of  goods  trans- 
ported, etc.     Hutchinson,  Carr.  §  329. 

Under  these  authorities,  which  are  con- 
sonant to  reason  and  justice,  the  evidence 
is  sufficient  to  hold  the  initial  carrier  was 
guilty  of  a  negligent  act, —  the  delay  in 
transportation  of  this  class  of  goods  in  the 
season  when  weather  conditions  naturally 
produce  delay, —  which  caused,  in  whole 
or  in  part,  the  condition  in  which  they 
reached  the  consignee.  It  is  evident  that 
the  last  carrier  was  equally  or  more  negli- 
gent than  the  initial  carrier,  but  that  does 
not  change  the  rule,  and  merely  renders 
each  or  both  liable,  when  the  act  of  either 
is  an  efficient  and  proximate  cause  of  the 
injury.  "This  rule  obtains,  although  it  is 
impossible  to  determine  in  what  propor- 
tion each  of  the  wrongdoers  contributed  to 
the  injury,  although  the  act  alone  of  the 
party  sued  might  have  caused  the  entire 
injury,  and  although,  if  his  acts  had  not 
concurred  in  producing  the  wrong,  the  same 
damages  would  have  resulted  from  the  act 
of  the  other."  1  Thomp.  Neg.  §  76.  This 
court,  in  City  Electric  Street  R.  Co.  v. 
Conery,  61  Ark.  381,  31  L.  R.  A.  570,  54 
Am.  St.  Rep.  262,  33  S.  W.  426,  announced 
this  rule,  as  stated  in  the  syllabus:  "The 
concurring  negligence  of  two  parties  makes 
both  liable  to  a  third  party  injured  there- 
by, if  the  injury  would  not  have  occurred 
from  the  negligence  of  one  of  them  only." 
It  is  impossible  from  this  evidence,  and 
likely  from  any  evidence,  to  ascertain  that 
the  injury  was  caused  solely  by  one  of  the 
carriers;  and,  finding  both  guilty  of  an 
efficient  and  proximate  cause  therefor, 
either  or  both  must  be  held,  unless  the 
party  guilty  of  such  negligence  can  show, 
and  does  show,  that  its  negligence  did  not 
produce,  in  whole  or  in  part,  that  result 
which  follows  naturally  and  proximately 
from  the  negligent  act. 

2.  The  appellant  claims  the  verdict  is  ex- 
cessive. That  depends  on  the  measure  of 
damages.  Shall  it  be  taken  to  be  at  Chi- 
cago at  the  time  the  goods  were  due  there, 
or  shall  it  be  controlled  by  the  bill  of  lad- 
ing, which  stipulates  that  the  value  of  the 
same  at  point  of  shipment  shall  determine 
the   measure   in   the   event  of   loss   of  the 
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goods?  Conceding,  without  deciding,  that 
loss  of  goods  includes  loss  in  value,  does 
the  contract  control?  It  cannot  be  dis- 
puted that,  in  the  absence  of  this  contract, 
the  legal  liability  would  be  for  the  price  at 
Chicago  at  the  time  the  potatoes  were  due 
there.  8t,  Louis,  I.  M,  d  8.  R,  Co.  v.  Mud- 
ford,  48  Ark.  602,  3  S.  W.  814;  8t.  Louis, 
I.  M,  d  8,  R.  Co,  V.  Phelps,  46  Ark.  485; 
East  Tennessee,  V.  d  O,  R.  Co,  v.  Johnson, 
85  Ga.  497,  11  S.  E.  809;  Fox  v.  Boston  d 
M.  R.  Co.  148  Mass.  220,  1  L.  R.  A.  702,  19 
N.  E.  222;  Hutchinson,  Carr.  §  767;  Ray, 
Negligence  of  Imposed  Duties,  p.  1036. 
Contracts  restricting  the  liabilities  im- 
posed on  carriers  by  law  are  only  valid 
where  fair  and  reasonable,  and  upon  a  con- 
sideration,—  usually  a  reduced  rate  of 
freight  in  consideration  of  the  release  from 
given  legal  liabilities.      Little  Rock  d  Ft. 


8.  R.  Co,  v.  Cravens,  57  Ark.  112,  18  L.  R. 
A.  527,  38  Am.  St.  Rep.  230,  20  S.  W.  803; 
St.  Louis,  L  M.  d  8.  R.  Co.  v.  8pann,  57 
Ark.  127,  20  S.  W.  914.  This  rule  is  ap- 
plied to  contracts  fixing  a  given  value  in 
case  of  loss.  8t.  Louis,  /.  M.  d  8.  R.  Co, 
V.  Lesser,  46  Ark.  236;  St.  Louis,  I.  M.  d 
S.  R.  Co.  V.  Weakly,  50  Ark.  397,  7  Am.  St. 
Rep.  104,  8  S.  W.  134;  Zouch  v.  Chesapeake 
d  0.  R.  Co.  36  W.  Va.  524,  17  L.  R.  A.  116, 
15  S.  E.  185;  Ray,  Negligence  of  Imposed 
Duties,  §  13. 

These  principles  and  authorities  control, 
and  without  a  consideration  this  clause  of 
the  contract  is  void.  Applying  the  Chica- 
go price  as  the  measure,  deducting  the  $97 
for  the  damaged  goods,  allowing  6  per  cent 
interest  from  date  of  due  delivery,  and  the 
\«rdict  is  a  trifle  less  than  it  might  be. 

The  judgment  is  affirmed. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS,  EIGHTH  CIRCUIT. 


Charles  L.  LAMB,  Plff.  in  Err., 

V, 

POWDER    RIVER    LIVE    STOCK    COM- 
PANY. 

(132  Fed.   434.) 

1.  The  re-enactment  of  «  atatnte  of 
llmltatlonw  Tvltli  a  aliortened  limita- 
tion period  applicable  to  Judgments  ren- 
dered without  the  state  applies  to  actions 
upou  Judgments  existing  at  the  time  of  Its 
passage,  where,  If  not  made  so  applicable,  it 
would  operate  as  a  repeal  of  all  limitation 
periods  as  to  existing  causes  of  action  not 
barred  at  the  time  of  its  passage. 

2.  A  period  of  three  montlia  irltliln 
irlilcli  to  brlnir  an  action  upon  a 
JndiTiuent  rendered  in  another  state, 
against  a  bona  fide  resident  of  the  state  es- 
tablishing such  period,  upon  a  cause  of  action 
which  accrued  more  than  six  years  before  the 
action  upon  the  Judgment  is  brought,  is  un- 
reasonably short,  and  renders  the  statute  pro- 
viding it  Invalid. 

(September  5,  1904.) 

ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Colorado 
to  review  a  judgment  in  favor  of  defendant 
in  an  action  brought  to  enforce  a  judgment 
which  had  been  recovered  in  a  state  court. 
Reversed. 

Note. — ^As  to  copstltutlonality  of  statute 
shortening  period  of  limitations,  see  also  cases 
in  note  to  Best  v.  Baumgardner,  1  L.  R.  A.  359 ; 
and  the  later  cases  of  Bates  v.  Cullum,  34  L. 
R.  A.  440 ;  Gilbert  v.  Ackerman,  45  L.  R.  A. 
118 ;  and  Osborne  v.  Llndstrom,  46  L.  R.  A. 
715,  with  footnote  as  to  validity  of  statute  of 
limitations  as  affecting  prior  rights  of  action. 
67  L.  R.  A. 


Statement   by   Van    Devanter,    Circuit 

Judge: 

Lamb,  a  citizen  and  resident  of  Nebras- 
ka, commenced  an  action  against  the  live 
stock  company,  a  Colorado  corporation,  in 
the  circuit  court  of  the  United  States  for 
the  District  of  Colorado,  on  February  14, 
1901,  upon  a  judgment  for  the  payment  of 
money  recovered  by  him  against  the  com- 
pany in  a  court  of  Nebraska.  Defendant 
answered  that  it  was  a  bona  fide  resident  of 
Colorado;  that  the  judgment  sued  upon  was 
recovered  March  4,  1895,  more  than  three 
months  prior  to  the  commencement  of  the 
action,  and  was  based  upon  a  cause  of  ac- 
tion upon  an  express  contract  for  the  sale 
and  delivery  of  merchandise,  which  accrued 
February  1,  1888 — more  than  six  years  be- 
fore the  present  action  was  commenced. 
The  court  sustained  this  answer  imder  the 
acts  of  April  29,  1895,  and  April  6,  1899^ 
(Colo.  Sess.  Laws  1895,  chap.  106,  p.  239; 
Id.  1899,  chap.  113,  p.  248),  overruled 
plaintiff's  demurrer  thereto,  and,  plaintiff 
declining  to  plead  further,  rendered  judg- 
ment for  defendant.  The  act  of  April  29, 
1895,  is  as  follows: 

**An  Act  to  Limit  the  Time  in  Which  Suits 
may  be  Brought  upon  Causes  of  Action 
Accrued  or  Judgments  or  Decrees  Ren- 
dered without  This  State,  and  to  Repeal 
Various  Acts  in  Conflict  or  Inconsistent 
Therewith. 

Be  it  enacted  by  the  general  assembly  of 
the  state  of  Colorado. 

"Section  1.  It  shall  be  lawful  for  any 
person  against  whom  an  action  shall  be 
commenced    in    any    court    of    this  state. 
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wherein  the  cause  of  action  accrued  with- 
out this  state,  upon  a  contract  or  agreement 
expressed  or  implied,  or  upon  a  sealed  in- 
strument in  writing,  or  upon  a  judgment 
or  decree  rendered  in  any  court  without 
this  state,  more  than  six  years  hefore  the 
commencement  of  the  action  in  this  state, 
to  plead  the  same  in  bar  of  the  action  in 
this  state:  Provided,  that  if  said  judg- 
ment or  decree  rendered  without  this  state 
be  based  upon  a  cause  of  action  which  had 
accrued  more  than  >  six  years  prior  to  the 
commencement  of  the  action  on  such  judg- 
ment or  decree  in  this  state,  and  the  said 
judgment  or  decree  had  been  rendered  with- 
out this  state  more  than  three  months  prior 
to  the  bringing  of  such'  action  thereon  in 
this  state,  it  shall  be  lawful  for  any  per- 
son against  whom  any  action  or  such  judg- 
ment dr  decree  shall  be  brought,  to  plead 
the  same  in  bar  thereof;  and 

"Provided  further,  that  no  defendant 
shall  be  allowed  to  plead  the  fact  that  the 
cause  of  action  on  which  such  judgment  or 
decree  was  based  accrued  more  than  six 
(6)  years,  and  that  such  judgment  or  de- 
cree was  rendered  without  this  state  more 
than  three  (3)  months,  before  the  com- 
mencement of  said  action  thereon  in  this 
state,  unless  the  defendant  shall  be  a  bona 
fide  resident  of  this  state. 

"Sec.  2.  Section  16  of  chapter  60  of  the 
General  Laws  of  1877,  concerning  limita- 
tions; also,  §  1  of  an  act  entitled  'An  Act 
Concerning  Limitations  of  Actions  in  the 
Courts  of  Justice,*  approved  February  14, 
1879;  also,  $  No.  2178  of  the  General  Stat- 
utes of  the  state  of  Colorado,  the  same  be- 
ing §  16  of  chapter  66,  and  all  other  acts  or 
parts  of  acts  in  conflict  with  this  act,  be 
nnd  the  same  are  hereby  repealed." 

"Approved  April  29,  1896." 

The  act  of  April  6,  1899,  adds  a  third  or 
additional  proviso  to  the  1st  section  of  the 
prior  act,  and  is  styled  an  amendatory  act 
in  both  its  title  and  its  body. 

The  statutes  expressly  repealed  by  the 
act  of  1895  had  theretofore  prescribed  the 
time  within  which  the  actions  named  in 
that  act  could  be  commenced.  For  sixteen 
years  the  period  for  suing  upon  a  judgment 
or  decree  of  any  kind  rendered  without  the 
state  had  been  six  years.  The  judgment 
sued  upon  was  rendered  less  than  two 
months  before  the  act  of  1805  was  passed, 
and  the  cause  of  action  upon  which  it  is 
based  accrued  more  than  six  years  before 
the  judgment  was  rendered.  When  the  ac- 
tion in  which  the  judgment  was  recovered 
was  brought  does  not  appear.  The  present 
action  was  commenced  more  than  three 
months  after  the  act  of  1895  took  effect, 
and  within  six  years  after  the  judgment 
was  rendered. 
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Argued  before  Sanborn,  Van  Devanier, 
and  Hook,  Circuit  Judges. 

Messrs.  William  T.  Skelton  and  T. 
M.  Morronv,  for  plaintiff  in  error: 

If  a  bar  had  been  created  by  the  act  of 
1895,  that  act  having  been  repealed  and  an- 
other substituted  for  it  which  was  uncon- 
stitutional, the  bar  has  been  removed. 

Campbell  v.  Holt,  115  U.  S.  629,  29  L. 
ed.  487,  6  Sup.  Ct.  Rep.  209. 

The  statute  may  be  pleaded  by  bona  fide 
residents  of  the  state  of  Colorado  but  may 
not  be  pleaded  by  any  other  person,  and  is 
in  violation  of  5  2,  art.  IV.,  of  the  Consti- 
tution of  the  United  States. 

Corfield  v.  Coryell,  4  Wash.  C.  C.  371, 
Fed.  Cas.  No.  3,230;  Paul  v.  Virginia,  8 
Wall.  168,  19  L.  ed.  357;  Ward  v.  Mary- 
land, 12  Wall.  418,  20  L.  ed.  449;  Cole  v. 
Cunningham,  133  U.  S.  107,  33  L.  ed.  538, 
10  Sup.  Ct.  Rep.  271;  Blake  v.  McClung, 
172  U.  S.  239,  43  L.  ed.  432,  19  Sup.  Ct. 
Rep.  165;  Cofrode  v.  Gartner,  79  Mich. 
332,  7  L.  R.  A.  511,  44  IS.  W.'623;  Eingart- 
ner  v.  Illinois  Steel  Co.  94  Wis.  70,  34  L.  R. 
A.  603,  69  Am.  St.  Rep.  859,  68  N.  W.  664 ; 
Steed  V.  Harvey,  18  Utah,  367,  72  Am.  St. 
Rep.  789,  54  Pac.  1011. 

A  citizen  of  one  state  has  a  right  to  pass 
into  another  state,  and  there  defend  an  ac- 
tion on  the  same  terms  and  conditions  as 
the  citizens  of  such  state  might  do.  This 
right  is  denied  to  him  by  the  provisions  of 
the  law  in  question. 

These  statutes  should  receive  a  prospec- 
tive construction  only. 

McClellan  v.  Pyeatt,  14  C.  C.  A.  140,  32 
U.  S.  App.  104,  66  Fed.  846;  Chew  Heong 
V.  United  States,  112  U.  S.  536,  38  L.  ed. 
770,  6  Sup.  Ct.  Rep.  255;  United  States  v. 
Heth,  3  Cranch,  413,  2  L.  ed.  483;  Murray 
v.  Gibson,  15  How.  421,  423,  14  L.  ed.  755, 
756;  McEwen  v.  Den,  24  How.  242,  16  L. 
ed.  672;  Harvey  v.  Tyler,  2  Wall.  347,  17 
L.  ed.  875 ;  Sohn  v.  Waterson,  17  Wall.  596, 
21  L.  ed.  737;  People  v.  Columbia  County, 
10  W^end.  365;  Nelson  v.  Nelson,  6  Cal. 
430;  Mattingly  v.  Corbit,  7  B.  Mon.  376; 
Lewis  V.  Lewis,  7  How.  778,  12  L.  ed.  909; 
Ross  V.  Duval,  13  Pet.  62,  10  L.  ed.  69; 
Herring  v.  Modesto  Irrig.  Dist.  95  Fed. 
721;  McKean  v.  Archer,  52  Fed.  791;  Hu- 
ber  V.  Zimmerman,  8  Okla.  573,  68  Pac, 
737;  Southgate  v.  FHer,  8  Okla.  435,  57 
Pac.  841 ;  19  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  176,  tl  3.  Baldwin  v.  Cross,  5  Ark.  610; 
Dickerson  v.  Morrison,  6  Ark.  316;  Lee  v. 
Leech,  9  Ark.  423;  Central  Bank  v.  Solo- 
mon, 20  Ga.  408 ;  Ross  v.  Central  R.  d  Bkg. 
Co.  58  Ga.  371;  Weber  v.  Manning,  4  Mo. 
229;  Bowden  v.  Philadelphia,  W.  d  B.  R. 
Co.  196  Pa.  662,  46  Atl.  843. 

Messrs.  E.  E.  Edmondfl  and  J.  C.  Helm 
for  defendant  in  error. 
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Van  Decanter,  Circuit  Judge,  delivered 
the  opinion  of  the  court: 

No  change  in  the  statute  law  of  Colorado 
was  made  by  the  act  of  April  6,  1899  (Sess. 
Laws  1899,  chap.  113,  p.  248).  In  form 
and  in  purpose  it  was  an  amendatory  act 
conforming  to  the  requirement  of  the  state 
Constitution  (art.  5,  §  24)  that  when  a  law 
is  amended  it  shall  be  re-enacted  and  pub- 
lished at  full  length.  It  re-enacted  the  act 
of  April  29,  1895  (Sess.  Laws  1895,  chap. 
106,  p.  239),  without  other  change  than  to 
add  a  third  proviso  at  the  end  of  the  1st 
section.  For  reasons  not  material  to  the 
present  inquiry,  the  added  proviso  is  void, 
as  held  by  this  court  in  Keyser  v.  Lotoell, 
54  C.  C.  A.  574,  117  Fed.  400.  The  other 
provisions  continued  in  force  without  in- 
terruption from  the  time  when  the  earlier 
act  took  effect,  and  are  to  be  considered  as 
speaking  from  that  date,  instead  of  from 
the  time  of  their  re-enactment. 

Was  the  shortened  limitation  in  the  act 
of  1895  intended  to  apply  to  actions  upon 
judgments  theretofore  rendered?  One  con- 
tention of  the  plaintiff  in  error  is  that  it 
must  be  given  a  prospective  operation,  and 
that  to  apply  it  to  causes  of  action  w^hich 
accrued  before  it  became  effective  is  to  per- 
mit it  to  operate  retrospectively.  The  rule 
that  statutes  are  to  be  given  a  prospective, 
rather  than  a  retrospective,  operation,  is 
well  recognized;  but,  like  other  rules  of  in- 
terpretation, it  is  resorted  to  to  give  effect 
to  the  presumed  and  reasonably  probable 
intention  of  the  legislature,  when  the  terms 
of  the  statute  do  not  of  themselves  make 
the  intention  certain  or  clear,  and  cannot 
be  invoked  to  change  or  defeat  the  inten- 
tion when  it  is  made  obvious  or  manifest  by 
the  terms  of  the  statute.  8ohn  v.  Water- 
son,  17  Wall.  596,  21  L.  ed.  737;  Stephens 
V.  Cherokee  Nation,  174  U.  S.  445,  477,  43 
L.  ed.  1041,  1052,  19  Sup.  Ct.  Rep.  722; 
Webster  v.  Cooper,  14  How.  488,  501,  14  L. 
ed.  510,  516.  The  act  of  1895  contains  in- 
ternal and  convincing  evidence  of  the  in- 
tention with  which  it  was  enacted.  It  is 
identical  in  its  provisions  with  one  of  the 
statutes  which  it  in  terms  repealed  (Gen. 
Stat.  1883,  §  2178),  save  that  by  two  pro- 
visos it  reduces,  in  some  instances  to  three 
months,  the  period  within  which  an  action 
may  be  commenced  upon  a  judgment  ren- 
dered without  the  state  upon  a  cause  of  ac- 
tion accruing  more  than  six  years  before 
the  commencement  of  the  action  upon  the 
judgment.  This  repeal  and  re-enactment  of 
all  of  the  provisions  of  the  existing  statute 
by  a  single  act,  and  with  no  other  change 
than  the  addition  of  the  two  provisos, 
should  be  given  the  same  effect  that  would 
be  given  to  an  amendatory  act  accomplish- 
ing the  same  purpose.  The  re-enactment 
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neutralized  the  repeal,  and  the  new  act 
should  be  construed  as  continuing  in  force 
the  prior  statute  with  such  modification  as 
was  effected  by  the  addition  of  the  provisos. 
Bear  Lake  &  River  Waterworks  d  Irrig. 
Co.  V.  Garland,  164  U.  S.  1,  11,  41  L.  ed. 
327,  331,  17  Sup.  Ct.  Rep.  7;  Sutherland, 
Stat.  Constr.  §  134.  The  bauses  of  action 
named  in  the  prior  statute,  other  than  up- 
on a  judgment  rendered  without  the  state 
upon  a  cause  of  action  accruing  more  than 
six  years  before  the  cqmmencement  within 
the  state  of  an  action  upon  the  judgment, 
were  no  more  affected  by  the  act  of  1895 
than  if  it  had  not  been  enacted.  The  modi- 
fication or  change  is  limited  to  actions  up- 
on a  specified  class  of  judgments.  The  pro- 
visos are  broad  enough  in  their  language  to 
readily  embrace  every  subsequent  action 
upon  a  judgment  of  this  class,  no  -matter 
when  rendered,  and  the  act  expressly  re- 
peals the  existing  statute  regulating  the 
time  for  commencing  such  actions.  It  is 
hardly  conceivable  that  when  the  legisla- 
ture was  thus  materially  shortening  the 
period  of  limitation  it  would  have  removed 
existing  judgments  from  all  limitation. 
Nor  did  the  adoption  of  a  new  period  of 
limitation  in  respect  of  future  judgments 
require  the  complete  abrogation  of  the  old 
limitation,  unless  it  was  intended  that  the 
new  one  should  apply  to  existing  judg- 
ments. 

Not  infrequently  in  adopting  new  stat- 
utes of  limitation  special  provision  is  ex- 
pressly made  for  enforcing  existing  rights 
of  action,  but  a  provision  of  that  character 
was  not  needed  in  this  instance.  Under  the 
Constitution  of  the  state  (art.  5,  §  19)  the 
act  of  1895,  which  contained  no  emergency 
clause,  would  not  take  effect  for  ninety 
days  after  its  passage;  a  period  which  is 
practically  the  equivalent  of  the  shortest 
limitation  prescribed  in  the  act.  Accord- 
ing to  the  decisions  of  many  courts,  a  stat- 
ute of  limitation,  the  operation  of  which  is 
postponed  to  an  appointed  time  in  the  fu- 
ture, is  effectual  from  the  date  of  its  en- 
actment as  public  notice  of  its  provisions 
and  prospective  operation,  and,  if  it  be  not 
otherwise  provided,  operates  to  fix  or  des- 
ignate the  time  which  will  elapse  between 
its  passage  and  its  taking  effect  as  the  pe- 
riod within  which  to  begin  proceedings  for 
the  enforcement  of  such  existing  rights  of 
action  as  will  fall  within  the  bar  of  the 
statute  when  it  takes  effect.  Stine  v.  Ben- 
nett, 13  Minn.  153,  Gil.  138;  Russell  v.  H. 
C.  Akeley  Lumber  Co.  45  Minn.  376,  48  N. 
W.  3;  Duncan  v.  Cobb,  32  Minn.  460,  21  N. 
W.  714;  Holcombe  v.  Tracy,  2  Minn.  241, 
Gil.  201;  Smith  v.  Morrison,  22  Pick.  430; 
Peirce  v.  Tobey,  5  Met.  168;  Bigelow  v.  Be- 
mis,  2  Allen,  496;  Kom  v.  Brovme,  64  Pa. 
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55;  Clay  v.  Iseminger,  187  Pa.  108,  41  Atl. 
38,  Affirmed  in  185  U.  S.  55,  46  L.  ed.  804, 
22  Sup.  Ct.  Rep.  573;  Hedger  v.  Rennaker, 
3  Met.  (Ky.)  255;  Lockhart  v.  Yeiser,  2 
Bush,  231;  Eaton  v.  Manitowoc  County ^ 
40  Wis.  668;  Horhach  v.  Miller,  4  Neb.  31; 
Wrightman  v.  Boone  County,  82  Fed.  412; 
Merchants'  Nat,  Bank  v.  Braithwaite,  7  N. 
D.  358,  372,  66  Am.  St.  Rep.  653,  75  N.  W. 
244;  Oshome  v.  Lindstrom,  9  N.  D.  1,  8, 
46  L.  R.  A.  715,  81  Am.  St.  Rep.  516,  81  N. 
W.  72.  In  the  opinion  of  other  courts  such 
a  statute  does  not  effectually  pharge  any 
person  with  notice  of  its  provisions,  or 
have  effect  in  any  other  way,  until  the  time 
appointed  for  it  to  go  into  full  operation. 
Price  V.  Hopkin,  13  Mich.  318;  Oilhert  v. 
Ackerman,  159  N.  Y.  118,  45  L.  R.  A.  118, 
63  N.  E.  753;  Sutherland,  Stat.  Ck)nstr.  § 
107.  The  supreme  court  of  Colorado  does 
not  seem  to  have  spoken  upon  the  question, 
and  we  do  not  deem  it  necessary  to  consider 
which  of  the  opposing  views  is  the  better 
one,  because  both  lead  to  the  same  ultimate 
conclusion  in  this  case.  If  the  act  of  1895 
was  not  effectual  as  notice  to  holders  of 
existing  judgments  in  advance  of  the  time 
appointed  for  it  to  take  effect,  then  the  new 
period  of  limitation  did  not  commence  to 
run  against  proceedings  to  enforce  such 
judgments  prior  to  that  time.  Levns  v. 
LetoiSy  7  How.  776,  12  L.  ed.  909;  8ohn  v. 
Waterson,  17  Wall.  696,  21  L.  ed.  737. 
Thus,  one  of  two  things  resulted  from  that 
act:  Either  the  plaintiff  was  charged  on 
the  dav  of  its  enactment  with  notice  of  its 
prospective  operation,  and  was  restricted  to 
the  ninety  days  which  would  elapse  before 
it  would  take  effect  in  commencing  an  ac- 
tion upon  his  judgment,  or  he  was  charged 
on  the  day  the  act  took  effect  with  notice 
of  its  provisions,  and  was  restricted  to  a 
period  of  three  months  thereafter  in  exer- 
cising his  right  of  action.  It  is  plain  that 
in  point  of  the  length  of  the  period  limited 
for  commencing  actions  thereon  no  dis- 
crimination was  made  between  existing  and 
future  judgments.  If  it  was  reasonable  to 
limit  the  right  to  sue  upon  a  future  judg- 
ment to  a  period  of  three  months  after  its 
rendition,  it  was  equally  reasonable  to  lim- 
it the  right  to  sue  upon  an  existing  judg- 
ment to  a  period  of  ninety  days  or  three 
months  after,  the  time  when  itsJ  holder  be- 
came charged  with  notice  of  the  provisions 
of  the  act,  and  was  thereby  put  to  his  rem- 
edy. We  think  the  shortened  limitation 
was  intended  to  apply  to  actions  upon  ex- 
isting judgments,  and  that,  if  that  limita- 
tion is  valid,  plaintiff's  right  of  action  was 
barred  ninety  days  after  the  passage  of  the 
act  of  1895,  or  three  months  after  it  took 
effect,  depending  upon  when  he  was  put  to 
his  remedy  by  the  act. 
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In  what  has  been  said  the  validity  of  the 
shortened  limitation  has  been  assumed.  It 
is  now  necessary  to  inquire  whether  or  not 
a  state  may  thus  restrict  the  right  to  sue 
in  her  courts  upon  a  judgment  for  the  pay- 
ment of  money  rendered  in  a  court  of  a  sis- 
ter state  upon  a  cause  of  action  founded 
upon  contract.  It  is  elementary  that  stat- 
utes of  limitation  are  part  of  the  law  of  the 
forum.  State  statutes  of  that  character 
may  embrace  causes  of  action  upon  con- 
tracts made  or  judgments  rendered  in  other 
states,  may  prescribe  a  period  of  limitation 
in  respect  of  them  that  is  different  from 
that  prescribed  in  respect  of  similar  rights 
of  action  arising  within  the  state,  and  may 
subject  existing  rights  of  action  to  a  limi- 
tation where  none  existed  before,  or  to  a 
shorter  limitation  than  existed  when  they 
accrued  {M*Elmoyle,  v.  Cohen,  13  Pet.  312, 
327,  10  L.  ed.  177,  184;  Bank  of  Alabama  v. 
Dalton,  9  How.  522,  13  L.  ed.  242;  Terry 
V.  Anderson,  96  U.  S.  628,  633,  24  L.  ed. 
365,  366;  Hawse  v.  Burgmire,  4  Colo. 
313) ;  but  the  power  to  enact  such  statutes 
is  subject  to  the  fundamental  condition 
that  a  reasonable  time  must  be  given  for 
the  exercise  of  the  right  of  action,  whether 
existing  or  prospective,  after  it  comes  with- 
in the  prospective  or  present  operation  of 
the  statute,  and  before  the  bar  becomes  ef- 
fective {Keyser  v.  Lowell,  54  C.  C.  A.  574, 
578,  580,  117  Fed.  400,  404,  406;  Jackson 
ex  dem.  Hart  v.  Lamphire,  3  Pet.  280,  290, 
7  L:  ed.  679,  683;  Hawkins  v.  Barney,  5 
Pet.  457,  466,  8  L.  ed.  190,  193;  Bronson  v. 
Kinzie,  1  How.  311,  316,  11  L.  ed.  143,  145; 
Christmas  v.  Russell,  5  Wall.  290,  300,  18 
L.  ed.  475,  478;  Curtis  v.  Whitney,  13 
Wall.  68,  72,  20  L.  ed.  513,  514;  Bohn  v. 
Waterson,  17  Wall.  596,  21  L.  ed.  737; 
Terry  v.  Anderson,  95  U.  S.  628,  632,  24  L. 
ed.  365,  366;  Edwards  v.  Kearzey,  96  U.  S. 
595,  603,  24  L.  ed.  793,  797;  Koshkonong 
V.  Burton,  104  U.  S.  668,  675,  26  L,  ed.  886, 
889;  Vance  v.  Vance,  108  U.  S.  514,  27  L. 
ed.  808,  2  Sup.  Ct.  Rep.  854;  McGahey  v. 
Virginia,  135  U.  S,  662,  707,  34  L.  ed.  304, 
318,  10  Sup.  Ct.  Rep.  972;  Wheeler  v.  Jack- 
son, 137  U.  S.  245,  255,  34  L.  ed.  659,  663, 
11  Sup.  Ct.  Rep.  76;  2'umer  v.  New  York, 
168  U.  S.  90,  94,  42  L.  ed.  392,  393,  18  Sup. 
Ct.  Rep.  38;  Sara^iac  Land  d  Timber  Co. 
V.  Comptroller  {Saranac  Land  d  Timber 
Co.  V.  Roberts),  177  U.  S.  318,  44  L.  ed. 
786,  20  Sup.  Ct.  Rep.  042;  Wilson  v.  Ise- 
minger, 185  U.  S.  55,  62,  46  L.  ed.  804,  807, 
22  Sup.  Ct.  Rep.  573;  Price  v.  Hopkin,  13 
Mich.  318,  324;  Oilbert  v.  Ackerman,  159 
N.  Y.  118,  124,  45  L.  R.  A.  Il8,  63  N.  E. 
763;  Berry  y.  Ransdall,  4  Met.  (Ky.)  292: 
Small  V.  Foley,  8  Colo.  App.  435,  450,  47 
Pac.  64,  70). 

In  the  case  last  cited     Judge   Thomson, 
36 
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speaking  for  the  court  of  appeals  of  Colo- 
rado, said:  *'The  legislature  may  shorten 
the  time  by  which  actions  on  existing  con- 
tracts will  be  barred,  provided  it  does  not 
fix  the  limitation  so  as  to  cut  off  the  right 
of  action  on  demands  against  which  the 
former  statute  had  not  nm,  or  does  not  un- 
reasonably shorten  the  time  within  which 
suit  may  be  brought  on  such  demands. 
With  these  limitations  such  legislation,  al- 
though retroactive,  will  be  sustained." 

Perhaps  no  better  rule  as  to  what  is  a 
reasonable  time  can  be  laid  down  than  that 
it  must  be  of  sufficient  duration  to  afford 
full  opportunity  for  resort  to  the  courts  for 
the  enforcement  of  the  rights  upon  which 
the  limitation  is  intended  to  operate.  In 
the  words  of  Mr.  Justice  Shiras  in  Wilson 
V.  Iseminger,  185  U.  S.  55,  62,  46  L.  ed.  804, 
807,  22  Sup.  Ct.  Rep.  573:  "A  statute 
could  not  bar  the  existing  rights  of  claim- 
ants without  affording  this  opportunity. 
If  it  should  attempt  to  do  so,  it  would  not 
be  a  statute  of  limitations,  but  an  imlawful 
attempt  to  extinguish  rights  arbitrarily, 
whatever  might  be  the  purport  of  its  provi- 
sions." To  the  same  effect  is  Price  v.  Hop- 
kin,  13  Mich.  318,  324,  where  it  was  said 
by  Judge  Cooley:  "It  is  of  the  essence  of 
a  law  of  limitation  that  it  shall  afford  a 
reasonable  time  within  which  suit  may  be 
brought;  .  .  .  and  a  statute  that  fails 
to  do  this  cannot  possibly  be  sustained  as  a 
law  of  limitation,  but  would  be  a  palpable 
violation  of  the  constitutional  provision 
that  no  person  shall  be  deprived  of  prop- 
erty without  due  process  of  law." 

Not  only  is  a  right  of  action  which 
springs  from  contract  property  within  the 
protection  of  the  14th  Amendment  to  the 
national  Constitution,  but  any  state  stat- 
ute which  denies,  imreasonably  restricts,  or 
oppressively  burdens,  the  exercise  of  a  right 
of  action  springing  from  a  prior  contract, 
impairs  its  obligation  within  the  prohibi- 
tion of  the  Constitution.  Art.  1,  §  10. 
The  obligation  of  a  contract  consists  in  the 
binding  force  of  its  stipulations  upon  those 
who  make  them,  and  depends  upon  the  con- 
tinued existence  of  a  means  of  enforcing  its 
stipulations;  otherwise  a  contract  would  be 
without  obligation,  and  would  have  only  such 
effect  as  the  parties  should  choose  to  give  it. 
Every  lawful  contract  gives  rise  to  a  right 
in  one  party  to  require  performance  of  the 
stipulations  of  the  other,  and  to  a  corre- 
sponding duty  of  the  other  to  perform 
them.  A  subsequent  law  of  a  state  which 
denies  or  diminishes  the  right  of  the  one, 
or  excuses  or  discharges  the  other  from  the 
performance  of  his  duty  impairs  the  obliga- 
tion of  the  contract,  although  professing  to 
act  only  upon  the  remedy.  Sturgea  v. 
Crouminshield,  4  Wheat.  122,  197,  4  L.  ed. 
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529,  549;  Bronson  v.  Kinziey  1  How.  311, 
316,  320,  11  L.  ed.  143,  145,  146;  McCrack- 
en  V.  Haytoard,  2  How.  608,  612,  11  L.  ed. 
397,  399;  Edwards  v.  Keargey,  96  U.  S. 
595,  603,  607,  24  L.  ed.  793,  797,  798;  Bar- 
nitz  V.  Beverly,  163  U.  S.  118,  122,  41  L.  ed. 
93,  98,  16  Sup.  Ct.  Rep.  1042.  A  judgment 
for  the  amount  due  upon  a  contract  does 
not  terminate  its  obligation  because  it  does 
not  pay  the  debt.  The  debt  remains  con- 
tractual in  character,  and  its  payment  is  as 
much  within  the  obligation  of  the  contract 
after  the  ^  judgment  as  it  was  before. 
Black,  Const.  Law,  2d  ed.  p.  615;  Freeman, 
Judgm.  4th  ed.  §  4;  Sprott  v.  Reid,  3  G. 
Greene,  489,  56  Am.  Dec.  549.  If  the  sub- 
sequent law,  instead  of  directly  abrogating 
the  contract,  unreasonably  restricts  or  op- 
pressively burdens  the  enforcement  of  a 
judgment  rendered  thereon  it  is  none  the 
less  obnoxious  to  the  constitutional  prohi- 
bition (Daniels  v.  Teamey,  102  U.  S.  415, 
419,  26  L.  ed.  187,  188)  which  is  directed 
against  all  impairment  of  the  obligation  of 
contracts  by  state  legislation,  no  matter  in 
what  form  attempted.  In  delivering  the 
opinion  of  the  court  in  Bronson  v.  Kinttie,  1 
How.  311,  316,  320,  11  L.  ed.  143,  145,  146, 
Chief  Justice  Taney  said  of  this  prohibi- 
tion: '*It  was  undoubtedly  adopted  as  a 
part  of  the  Constitution  for  a  great  and 
useful  purpose.  It  was  to  maintain  the  in- 
tegrity of  contracts,  and  to  secure  their 
faithful  execution  throughout  this  Union 
by  placing  them  under  the  protection  of  the 
Constitution  of  the  United  States.  And  it 
would  but  ill  become  this  court,  under  any 
circumstances,  to  depart  from  the  plain 
meaning  of  the  words  used,  and  to  sanc- 
tion a  distinction  between  the  right  and  the 
remedy,  which  would  render  this  provision 
illusive  and  nugatory;  mere  words  of  form 
affording  no  protection  and  producing  no 
practical  result." 

A  judgment  of  a  state  court  cannot  be 
enforced  out  of  the  state  by  execution  is- 
sued within  the  state,  nor  can  execution  be 
issued  thereon  without  the  state;  but  this 
does  not  mean  that  there  is  no  means  of  en- 
forcing a  judgment  out  of  the  state  in 
which  it  is  obtained.  It  can  be  enforced  in 
another  state  by  action  brought  in  a  court 
of  that  state.  M'Elmoyle  v.  Cohen,  13  Pet. 
312,  325,  10  L.  ed.  177,  183.  While  the 
original  cause  of  action  is  merged  in  the 
judgment,  and  cannot  be  made  the  basis  of 
another  action,  a  right  of  action  arises  up- 
on the  judgment  which  can  be  exercised  in 
other  states  as  a  means  of  obtaining  pay- 
ment of  the  debt.  If  the  judgment  is  ob- 
tained as  a  means  of  enforcing  a  contract, 
the  subsequent  proceedings  in  another  state 
ar^  equally  a  means  of  its  enforcement,  al- 
though their  apparent  and  more  immediate 
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purpose  is  to  compel  satisfaction  of  the 
judgment.  When  the  contract  upon  whicfi 
the  Nebraska  judgment  is  founded  was  en- 
tered into,  this  right  to  enforce  a  judgment 
obtained  in  a  court  of  one  state  in  the 
courts  of  the  several  states  was  part  of  the 
law  of  the  land.  It  was  expressly  recog- 
nized by  the  law  of  Colorado,  which  limited 
the  time  for  commencing  an  action  in  the 
exercise  of  the  right  to  a  period  of  six 
years.  The  law  establishing  this  right  be- 
came part  of  the  obligation  of  the  contract 
in  the  enforcement  of  which  the  judgment 
sued  upon  was  obtained.  While  continuing 
the  recognition  of  this  right,  the  act  of 
1895  shortened  the  period  for  commencing 
actions  upon  a  class  of  judgments,  includ- 
ing that  of  plaintiff,  to  a  period  of  three 
months.  Of  the  application  of  the  contract 
clause  of  the  Constitution  to  a  statute  of 
limitation  Mr.  Justice  Swayne  said,  in 
speaking  for  the  court  in  Edwards  v.  Kear- 
zey,  96  U.  S.  595,  603,  24  L.  ed.  793«  797 : 
"Statutes  of  limitation  are  statutes  of  re- 
pose. They  are  necessary  to  the  welfare  of 
society.  The  lapse  of  time  constantly  car- 
ries with  it  the  means  of  proof.  The  pub- 
lic as  well  as  individuals  are  interested  in 
the  principle  upon  which  they  proceed. 
They  do  not  impair  the  remedy,  but  only 
require  its  application  within  the  time 
specified.  If  the  period  limited  be  unrea- 
sonably short,  and  designed  to  defeat  the 
remedy  upon  pre-existing  contracts,  which 
was  part  of  their  obligation,  we  should  pro- 
nounce the  statute  void.  Otherwise  we 
should  abdicate  the  performance  of  one  of 
our  most  important  duties." 

The  Constitution  declares  that  "full 
faith  and  credit  shall  be  given  in  each  state 
to  the  public  acts,  records,  and  judicial  pro- 
ceedings of  every  other  state"  (U.  S.  Const, 
art.  4,  §  1 ) ,  and  the  act  of  Congress  of  May 
26,  1790,  provides  that  the  records  and  ju- 
dicial proceedings  of  each  state  "shall  have 
such  faith  and  credit  given  to  them  in 
every  court  within  the  United  States  as 
they  have  by  law  or  usage  in  the  courts  of 
the  state  from  whence  .  .  .  [they  have 
been]  taken."  1  Stat,  at  L.  122,  chap.  11; 
Rev.  Stat.  §  906,  U.  S.  Comp.  Stat.  1901,  p. 
677.  The  effect  of  these  provisions  is  that 
in  the  courts  of  other  states  the  judgment 
of  a  court  of  one  state  is  not  impeachable 
except  for  fraud  or  want  of  j.urisdiction 
(neither  of  which  is  here  suggested),  is  in- 
disputable proof  that  it  rests  upon  an  un- 
answerable cause  of  action,  is  conclusive 
evidence  that  the  right  to  its  enforcement 
is  wholly  unaffected  by  any  laches  or  lapse 
of  time  which  preceded  its  rendition,  and 
gives  a  right  of  action  for  its  enforcement 
subject  to  limitation  and  other  laws  of  the 
forum  which  regulate,  but  do  not  deny,  un- 
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reasonably  restrict,  or  oppressively  burden, 
the  exercise  of  that  right.  Keyaer  ▼.  Low- 
ell, 64  C.  C.  A.  574,  117  Fed.  400;  Christ- 
mas  V.  Russell,  6  Wall.  290,  18  L.  ed.  475. 

Thus,  from  whatever  point  the  shortened 
limitation  in  the  act  of  1896  is  considered, 
the  question  arises  whether  it  is  reasonable. 
No  reported  decision  has  come  under  our 
observation  which  sustains  a  like  limita- 
tion. The  following  cases  sustain  limita- 
tions of  approximately  the  periods  named. 
Terry  v.  Anderson,  95  U.  S.  625,  24  L.  ed. 
365,  nine  and  one-half  months;  Vanoe  v. 
Vance,  108  U.  S.  514,  27  L.  ed.  808,  2  Sup. 
Ct.  Rep.  854,  eight  and  one-half  months; 
Wheeler  v.  Jackson,  137  U.  S.  245,  34  L.  ed. 
659,  11  Sup.  Ct.  Rep.  76,  six  months;  Tur- 
ner V.  New  York,  168  U.  S.  90,  42  L.  ed. 
392,  18  Sup.  Ct.  Rep.  38,  six  months;  8tine 
V.  Bennett,  13  Minn.  163,  Gil.  138,  four  and 
one-half  months;  Russell  v.  H.  C,  Akeley 
Lumber  Co.  45  Minn.  376,  48  N.  W.  3,  six 
months;  Bigelow  v.  Bemis,  2  Allen,  496, 
five  months;  Smith  v.  Packard,  12  Wis. 
371,  eight  and  one-half  months;  Cameron 
V.  Louisville,  N.  0.  d  T,  R,  Co.  69  Miss.  78, 
10  So.  554,  one  year;  Horbaoh  v.  Miller,  4 
Neb.  31,  four  and  one-half  months;  Myers 
v.  Wheelock,  60  Kan.  747,  67  Pac.  956,  six 
months;  Pouter  v.  Kitching,  10  N.  D.  254, 
88  Am.  St.  Rep.  691,  86  N.  W.  737,  seven 
months.  In  McOahey  v.  Virginia,  135  U. 
S.  662,  708,  34  L.  ed.  304,  318,  10  Sup.  Ct 
Rep.  972,  a  limitation  of  one  year  was  de- 
clared unreasonable,  and  in  Berry  v.  Rans- 
dall,  4  Met.  (Ky.)  292,  the  same  was  said 
of  a  limitation  of  thirty  days.  In  Mer- 
chants' Nat,  Batik  v.  Braithwaite,  7  N.  D. 
358,  372,  66  Am.  St.  Rep.  653,  75  N.  W. 
244,  it  was  doubted  whether  three  and  one- 
half  months  was  a  reasonable  time,  but 
thirteen  months  was  pronounced'  reason- 
able. No  useful  purpose  would  be  served 
by  referring  more  particularly  to  the  limi- 
tations which  were  sustained  or  rejected  in 
these  cases.  It  is  sufficient  to  say  that  all 
of  them  recognize  the  true  rule  to  be  that 
a  limitation  is  unreasonable  which  does 
not,  before  the  bar  takes  effect,  afford  full 
opportunity  for  resort  to  the  courts  for  the 
enforcement  of  the  rights  upon  which  the 
limitation  is  intended  to  operate,  and  that 
this  opportunity  must  be  afforded  in  re- 
spect of  existing  rights  of  action  after  they 
come  within  the  present  or  prospective 
operation  of  the  statute  and  in  respect  of 
prospective  rights  after  they  accrue. 

It  is  usual  in  prescribing  periods  of  limi- 
tation to  adjust  the  time  to  the  special  na- 
ture of  the  rights  of  action  to  be  affected, 
the  situation  of  the  parties,  and  other  sur- 
rounding circumstances.  A  single  period 
cannot  be  fixed  for  all  cases,  because  what 
would  be  reasonable  in  one  class  of  cases 
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would  be  entirely  unreasonable  in  another. 
Each  limitation  must,  therefore,  be  sepa- 
rately judged  in  the  light  of  the  circum- 
stances surrounding  the  class  of  cases  to 
which  it  applies,  and,  if  the  time  is  reason- 
able in  respect  of  the  class,  it  will  not  be 
adjudged  unreasonable  merely  because  it  is 
deemed  to  operate  harshly  in  some  particu- 
lar or  exceptional  instance;  as  where  the 
person  against  whose  right  the  limitation 
runs  is  under  some  disability,  out  of  the 
state,  or  unavoidably  prevented  from  suing 
within  the  time  prescribed.  Vance  v. 
Vance,  108  U.  S.  514,  621,  27  L.  ed.  808, 
811,  2  Sup.  Ct.  Rep.  854;  Bank  of  Alabama 
V.  Dalton,  9  How.  622,  628,  13  L.  ed.  242, 
244;  Amy  v.  Watertown,  130  U.  S.  320,  32 
L.  ed.  953,  9  Sup.  Ct.  Rep.  537.  An  exam- 
ination of  the  act  of  1895,  which  is  copied 
at  length  in  the  statement  preceding  this 
opinion,  shows  that  it  first  prescribes  a 
general  limitation  of  six  years  upon  all  ac- 
tions upon  judgments  rendered  without  the 
state,  and  then,  by  two  provisos  or  except- 
ing clauses,  declares  that,  if  the  judgment 
be  based  upon  a  cause  of  action  which  ac- 
crued more  than  six  years  prior  to  the  com- 
mencement of  the  action  upon  the  judg- 
ment, and  if  the  judgment  shall  have  been 
rendered  more  than  three  months  prior  to 
the  bringing  of  i^he  action,  the  defendant, 
if  a  bona  fide  resident  of  the  state,  may 
plead  these  facts  in  bar  of  the  action.  The 
concurrence  of  three  things  makes  the  bar 
effective:  (1)  Defendant's  bona  fide  resi- 
dence in  the  state;  (2)  the  lapse  of  six 
years  after  the  accrual  of  the  cause  of  ac- 
tion upon  which  the  judgment  is  based; 
(3)  the  lapse  of  three  months  after  the  ren- 
dition of  the  judgment.  The  purpose  and 
effect  of  this  special  limitation  would  be 
more  easily  appreciated,  but  not  altered,  if 
the  provision  had  been:  "No  action  shall 
he  maintained  against  a  bona  fide  resident 
of  this  state  upon  a  judgment  rendered 
without  the  state  unless  the  action  thereon 
be  commenced  within  six  years  after  the 
accrual  of  the  cause  of  action  upon  which 
the  judgment  is  based,  save  that  in  no  case 
shall  the  right  of  action  be  barred  until 
three  months  after  the  rendition  of  the 
judgment."  The  result  would  also  be  the 
same  if  it  had  been  declared:  "No  action 
shall  be  maintained  against  a  bona  fide  resi- 
dent of  this  state  upon  a  judgment  ren- 
dered without  the  state  unless  the  action  be 
commenced  within  three  months  after  the 
judgment  is  rendered,  save  that  in  no  case 
shall  the  right  of  action  be  barred  until 
after  six  years  from  the  accrual  of  the 
cause  of  action  upon  which  the  judgment  is 
based."  A  right  of  action  does  not  accrue 
upon  a  judgment  until  it  is  rendered,  and, 
of  course,  the  right  cannot  be  exercised  un- 
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til  it  accrues.  The  purpose  of  statutes  of 
limitation  is  to  compel  the  exercise  of 
rights  of  action  within  a  reasonable  time 
after  thev  accrue  and  before  the  evidence 
upon  which  their  enforcement  or  resistance 
depends  is  lost,  rendered  difficult  of  produc- 
tion, or  impaired  by  lapse  of  time.  Noth- 
ing could  be  more  unreasonable  or  more  cer- 
tainly violative  of  constitutional  prohibi- 
tions than  to  bar  rights  of  action  because 
of  the  lapse  of  time  prior  to  their  accrual, 
when  they  could  not  have  been  exercised. 
Yet  the  bar  of  this  special  limitation  is  in 
all  cases  rested  partly,  and  in  some  almost 
entirely,  upon  the  lapse  of  time  prior  to 
the  rendition  of  the  judgment,  when  the 
right  of  action  had  not  accrued.  This  por- 
tion of  the  act  of  1895  is  a  law  of  limita- 
tion only  as  it  attempts  to  interpose  a  bar 
because  of  inaction  or  laches  in  enforcing  a 
judgment  after  it  is  obtained.  It  is  unique 
in  that  it  does  not  prescribe  a  fixed  or  defi- 
nite time  for  commencing  the  actions  to 
which  it  applies.  Where  the  limitation  be- 
gins to  run  more  than  five  years  and  nine 
months  after  the  accrual  of  the  cause  of  ac- 
tion upon  which  the  judgment  is  based,  the 
action  is  barred  if  not  brought  in  three 
months.  Where  the  judgment  is  obtained 
upon  the  day  when  the  original  cause  of  ac- 
tion accrues,  as  it  may  be  by  confession  or 
consent,  the  action  upon  the  judgment  is 
not  barred  for  six  years.  Thus  the  period 
within  which  the  bar  becomes  effective 
ranges  all  the  way  from  three  months  to 
six  years,  and  this  is  equally  true  of  judg- 
ments existing  at  the  time  and  of  those  sub- 
sequently rendered.  At  what  time  within 
these  limits  any  particular  action  is  barred 
depends  upon  the  special  facts  of  the  case. 
The  longest  period  is  reasonable,  and  the 
shortest  is  altogether  unreasonable.  In 
these  circumstances  it  may  become  a  seri- 
ous question  whether  the  entire  provision 
falls  as  wanting  in  the  requisites  of  a  law 
of  limitation,  or  whether,  as  respects  the 
various  intermediate  periods,  every  man 
must  determine  for  himself  and  at  his  peril 
whether  the  time  allowed  for  exercising  his 
right  of  action  is  reasonable  {Ludwig  v. 
Stewart,  32  Mich.  27;  Osborne  v.  Lind- 
Strom,  9  N.  D.  1,  9,  46  L.  R.  A.  715,  81 
Am.  St.  Rep.  516,  81  N.  W.  72),  but  the 
consideration  of  that  question  is  not  essen- 
tial to  the  decision  of  the  present  case. 

Our  reasons  for  pronouncing  the  three- 
months  limitation  unreasonable  are  these: 
It  is  not  founded  upon  any  proper  regard 
for  the  interests  of  the  community  or  of 
judgment  debtors,  or  for  the  nature  of  the 
actions  affected,  and  it  does  not  afford  judg- 
ment creditors  full  or  sufficient  opportunity 
for  recourse  to  the  courts  for  the  enforce- 
ment  of   their   judgments.     Before    an    ac- 
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tion  upon  a  judgment  recovered  in  one 
state  can  be  brought  in  a  court  of  another 
state,  it  is  necessary  to  ascertain  that  the 
debtor,  or  property  of  his,  is  there,  to  dis- 
cover in  what  county  or  court  the  action 
must  be  brought,  and  to  obtain  the  assist- 
ance of  counsel.  This  is  usually  accom- 
plished through  letter  correspondence,  and 
that  requires  time.  A  creditor  cannot  be 
expected  or  required,  immediately  upon  ob- 
taining a  judgment  against  his  debtor,  or 
immediately  upon  a  change  in  the  existing 
statute  of  limitations,  to  devote  his  entire 
time  and  attention  to  the  enforcement  of 
the  judgment,  to  the  exclusion  of  his  other 
affairs  and  duties.     Nor  does  a  just  regard 


for  the  interests  of  the  debtor  require  it. 
The  latter's  interests  will  be  better  served 
if  he  has  a  reasonable  opportunity  to  satis- 
fy the  judgment  without  further  proceed- 
ings or  expense.  No  presumption  necessa- 
rily or  immediately  arises  that  he  will  not 
do  80.  There  is  little  danger  that  the  evi- 
dence to  sustain  the  enforcement  or  resist- 
ance of  a  judgment  will  be  lost,  rendered 
difficult  of  production,  or  impaired  within 
so  brief  a  period  as  three  months.  A  judg- 
ment does  not  become  a  stale  demand  with- 
in that  time,  and  there  is  no  laches  in  so 
short  a  postponement  of  its  enforcement. 

The  judgment  is  reversed,  with  a  direc- 
tion to  sustain  the  demurrer  to  the  answer. 
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Roy  CRABTREE,  by  Next  Friend,  Appt,, 

V. 

John  T.  DAWSON. 
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1.  A  property  o^ner,  yvIio,  Iiavingr  re- 
moved from  Iiis  premises  an  intoxi- 
cated person,  strikes  and  injures  a 
stranffer  who  Is  attempting  to  enter  the 
premises,  under  the  belief,  after  exercising 
the  highest  care  practicable  under  the  cir- 
cumstances to  ascertain  the  facts,  that  it  is 
the  person  whom  he  has  Jast  ejected  return- 
ing, is  excused  from  liability  for  the  assault 
on  the  ground  of  self-defeuse  and  apparent 
necessity,  if  belief  in  the  identity  of  the  per- 
sons is  based  on  reasonable  grounds,  and,  if, 
in  the  exercise  of  a  reasonable  Judgment,  he 


further  believes  that  it  is  necessary  to  strike 
the  ejected  person  to  defend  himself,  and  uses 
no  more  force  than  is,  or  appears  to  be,  neces- 
sary for  the  purpose. 

2.  To  excuse  a  person  for  assanltlns 
another  under  the  belief  that  he  is  a 
third  person,  upon  whom  an  assault  would 
be  Justified,  he  must  exercise  the  highest  de- 
gree of  care  practicable  under  the  circum- 
stances to  ascertain  whether  or  not  the  per- 
son whom  he  is  about  to  strilce  is  in  fact  the 
one  whom  he  believes  him  to  to  be. 

3.  One  iTho  recklessly  and  -wantonly 
strikes  a  strangrer  upon  the  pretext  of 
defending  himself  against  one  with  whom  he 
has  had  an  altercation  is  liable  for  exemplary, 
as   well   as   compensatory,   damages. 

(November  29,  1904.) 


Note. — MUtaken    identity    as   justification    for 

assault. 

I 

Circumstances  not  unlilce  those  in  Cbabtrek 
V.  Dawson  appear  in  Courvoisier  v.  Raymond, 
23  Colo.  113,  47  Pac.  284.  Raymond,  the  de- 
fendant, being  awakened  by  rowdies  who  had 
entered  his  house,  apparently  for  the  purpose 
of  burglary,  expelled  them  and  followed  them 
to  the  street,  where  he  fired  several  shots  to 
frighten  them  away.  They  were  Joined  by  oth- 
ers, however,  who  threw  stones  and  brickbats 
at  defendant.  Several  special  police,  attracted 
by  the  shots,  came  up  together,  two  stopping  to 
arrest  the  men  in  the  street,  while  one  advanced 
toward  the  defendant.  The  latter,  mistaking 
him  for  one  of  the  gang  of  rowdies,  deliberately 
fired  upon  him,  inflicting  the  injury  complained 
of.  In  the  trial  the  Jury  were  instructed  that, 
"if  you  believe  from  the  evidence  that  at  the 
time  the  defendant  shot  the  plaintiff  the  plain- 
tiff was  not  assaulting  the  defendant,  then  your 
verdict  should  be  for  the  plaintiff."  This  instruc- 
tion was  held  erroneous,  on  appeal,  as  excluding 
from  the  Jury's  consideration  defendant's  evi- 
dence that  "the  circumstances  surrounding  him 
at  the  time  of  the  shooting  were  such  as  to  lead 
a  reasonable  man  to  believe  that  his  life  was  in 
danger,  or  that  he  was  In  danger  of  receiving 
great  bodily  harm  at  the  hands  of  the  plaintiff. 
.  .  .  If  the  Jury  believed  from  the  evidence 
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that  the  defendant  would  have  been  Justified  in 
shooting  oue  of  the  rioters  had  such  person  ad- 
vanced towards  him  as  did  the  plaintiff,  then  it 
became  important  to  determine  whether  the  de- 
fendant mistook  plaintiff  for  one  of  the  rioters, 
and,  If  such  a  mistake  was  in  fact  made,  was  it 
excusable  in  the  light  of  all  the  circumstances 
leading  up  to  and  surrounding  the  commission 
of  the  act?  If  these  issues  had  been  resolved 
by  the  Jury  in  favor  of  the  defendant  he  would 
have  been  entitled  to  a  Judgment." 

The  court  does  not  lay  down  any  rule  as  to 
the  amount  of  care  required  of  the  defendant  in 
ascertaining  the  identity  of  his  apparent  assail- 
ant, but  leaves  it  to  the  Jury  whether  there 
actually  was  a  mistake  in  regard  thereto,  and. 
If  there  was,  then  whether  or  not  it  was  ex- 
cusable. 

Paxton  V.  Boyer,  67  111.  132,  16  Am.  Rep. 
615,  which  is  the  only  other  American  case,  is- 
sufflciently  noted  in  the  opinion  in  Crabtree  v. 
Dawson. 

Under  the  earlier  English  law,  where  trespass 
lay  for  any  Invasion  of  a  party's  right  to  secu- 
rity of  person,  such  an  assault  was  actionable. 
Thus,  it  appears  in  .Tames  v.  Campbell,  5  Car. 
&  P.  372,  that  at  a  public  dinner  X.  and  de- 
fendant became  involved  in  a  quarrel,  in  the 
course  of  which  "defendant  struck  the  plaintiff 
and  gave  him  two  black  eyes,  and  otherwise  in- 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Daviess  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  an  assault  and  bat- 
tery.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  D.  AtolLlson  and  L.  P.  Tan- 
ner for  appellant. 

Messrs.  "Wilfred  Carico  and  La  Vega 
Clements,  for  appellee: 

If  Dawson  believed,  or  had  reasonable 
grounds  for  believing,  that  appellant  was 
Ollie  Noble  returning  to  assault  him  with 
bricks  and  to  carry  out  his  threat,  then  he 
had  the  right,  using  due  care  as  a  prudent 
man  would  under  the  circumstances,  to 
strike  Crabtree,  and,  if  believing  that  he 
was  striking  Noble  under  such  circumstan- 
ces, he  would  not  be  held  civilly  or  crimi- 
nally for  his  act. 

If  a  man  does  an  act,  criminal  in  its  na- 
ture, but  which  is  excusable  under  the 
criminal  law,  then  he  cannot  be  held  civilly 
for  such  act. 

Hughes,  Crim.  Law,  §  2452;  1  Roberson, 
Ky.  Crim.  Law,  p.  21;  Herron  v.  Dermody, 
15  Ky.  L.  Rep.  703;  Eart  v.  Com.  8  Ky.  L. 
Rep.  715,  2  S.  W,  673;  1  Joyce,  Damages, 
§  367,  p.  424;  1  Thomp.  Neg.  9  14;  Higgins 
v.  Minaghan,  78  Wis.  602,  11  L.  R.  A.  138, 
23  Am.  St.  Rep.  434,  47  N.  W.  941 ;  Welch 
y.  Durand,  36  Conn.  182,  4  Am.  Rep.  55; 
Paxton  V.  Boyer,  67  111.  132,  16  Am.  Rep. 
615. 


ing  of  the  location  of  the  parties  and  place 
at  the  time  of  the  assault: 


L,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  action  for  assault  and  battery  insti- 
tuted by  appellant,  Roy  Crabtree,  against 
the  appellee,  John  T.  Dawson,  grew  out  of 
the  following  facts:  Appellee,  Dawson, 
owns  a  three-story  building  on  the  corner  of 
Main  and  Locust  streets,  in  Owensboro, 
Kentucky.  The  room  on  the  first  floor  is 
used  as  a  business  house.  The  second  floor 
is  divided  by  a  partition,  the  room  on  one 
side  being  used  for  private  entertainments. 
The  third  floor  is  a  large  hall,  which  was 
rented  by  appellee  for  dancing  and  public 
entertainments.  The  following  diagram  of 
the  second  floor  will  give  a  fair  understand- 
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A  is  Dawson  at  the  head  of  the  stairs 
when  he  struck  Crabtree.  The  red  mark  is 
the  stairway  leading  from  the  store  to  the 
landing  of  the  second  floor.  B  is  a  door  en- 
tering the  storeroom  from  the  landing, 
which  is  about  6  feet  wide,  and  which  Daw- 
son opened  to  get  the  musket  with  which  he 
struck  appellant.  C  is  a  door  opening  into 
the  entertainment  hall  on  the  second  floor. 
D,  D,  are  two  windows  looking  from  the 
second  floor  to  the  third  floor.  E  is  a  store- 
room on  the  second  floor,  and  F  is  the  hall 
on  the  second  floor.  On  the  night  on  which 
this  accident  occurred,  Dawson  had  rented 
the  large  hall  in  the  third  story  to  Philip 
Dorn    and    Ed    Riney    to    give    what    was 


jnred  him."  There  was  evidence  that  plaintiff 
had  been  mistaken  for  X.,  and  defendant's  at- 
torney contended  that,  if  his  client  had  not  in- 
tentionally struck  plaintiff,  the  Jury  should  find 
for  him.  But  the  court  instructed :  '*If  you 
think  .  .  .  that  the  defendant  struck  the 
plaintiff,  the  plaintiff  is  entitled  to  your  ver- 
dict whether  it  was  done  intentionally  or  not. 
But  the  intention  Is  material  in  considering:  the 
amount  of  the  damages." 

See  also  Lucas  v.  Mason,  L.  R.  10  Exch.  251, 
where  at  an  assembly  a  disturbance  occurred  in 
the  rear  of  the  hall,  and  the  speaker  ordered 
the  ushers  to  "bring  those  men  to  the  front." 
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Plaintiff,  who  had  had  no  part  in  the  disturb- 
ance, was  seized  and  dragged  forward,  receiving 
the  injuries  complained  of.  Without  discussing 
the  ultimate  question  of  liability  for  the  act, 
it  was  held  that  the  ushers  were  not  servants 
of  the  speaker  in  such  sense  as  to  render  him 
liable  for  their  acts. 

No  other  cases,  American  or  English,  in 
which  the  element  of  mistaken  identity  appears, 
have  been  found  after  exhaustive  search. 

Upon  the  general  subject  of  intent  as  an  ele- 
ment of  liability  in  assault,  see  cases  collected 
in  note  to  Vosburg  v.  Putney,  14  L.  B.  A.  226. 

W.  A 
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known  as  a  "pay  dance"  for  the  benefit  of 
the  young  people  of  the  city.  On  the  same 
night  the  daughter  of  appellee  and  a  num- 
ber of  friends  were  giving  a  social  enter- 
tainment in  the  small  hall  on  the  second 
floor.  While  these  two  entertainments  were 
in  progress,  one  Noble,  while  intoxicated, 
gained  admittance  to  the  hall  on  the  third 
floor,  without  having  paid  the  customary 
charge  for  admittance.  Siney,  one  of  the 
lessees,  approached  him,  and  insisted  that 
he  should  either  pay  or  leave  the  hall.  He 
at  first  refused,  but  finally  Riney  succeeded 
in  enticing  him  out  of  the  room  into  the 
hall,  and  then  closing  the  door,  leaving 
Noble  on  the  outside.  He  became  disorder- 
ly, thereby  attracting  the  attention  of 
Dawson,  who  approached  him.  Dawson's 
version  of  what  took  place  after  this  is  as 
follows:  ''Noble  remarked  that  he  was  go- 
ing back  and  clean  out  the  whole  thing,  and 
I  said,  'No,  you  won't,  friend.*  He  replied, 
'I  am  doing  no  harm.'  I  told  him  he  must 
go  downstairs.  He  said  that  he  would  not. 
I  replied,  'You  will,'  and  took  hold  of  him. 
He  went  down.  I  may  have  shoved  him  a 
little.  He  stopped  in  front  of  the  door  of 
the  hall  on  the  second  floor,  where  he  tried 
to  go  in.  I  pushed  him  by,  and  got  down 
to  the  platform  on  the  first  fioor,  where  he 
sat  down.  He  then  got  up  and  said,  'If 
you  will  come  down  here,  I  will  fix  it  with 
you.*  I  replied,  'I  don't  want  to  bother 
with  you.*  This  platform  goes  into  my 
storeroom.  And  when  I  got  up  to  the  head 
of  the  steps,  somebody  remarked,  'He  is  get- 
ting some  bricks.'  I  stepped  into  the  door 
and  got  an  old  musket.  Just  then  Crab- 
tree  came  running  rapidly  up  the  steps 
from  the  store  below.  I  believed  it  was 
Noble  returning  to  attack  me,  and  called 
out  to  him,  'Don't  come  up  here;'  but  he 
paid  no  attention  to  me,  and,  when  he  got 
up  within  striking  distance,  supposing  it 
was  Noble,  I  struck  him  with  the  butt  of 
the  musket,  when  I  discovered  that  I  had 
made  a  mistake  and  hit  the  wrong  man." 
It  is  also  shown  that  the  hall  at  this  point 
was  somewhat  dimly  lighted,  and  that  after 
appellee  discovered  his  mistake  he  took  ap- 
pellant to  a  drug  store,  had  his  wounds 
-dressed  by  a  physician,  and  sent  him  home 
in  a  carriage,  and  that  he  went  the  next 
day  to  express  his  regret  at  the  occurrence, 
and  offered  to  pay  his  doctor's  bill,  for  loss 
of  time,  and  for  a  new  suit  of  clothes,  the 
one  worn  by  appellant  having  been  greatly 
injured.  The  testimony  for  plaintiff  is  to 
the  effect  that  he  was  only  seventeen  years 
old;  that  he  was  on  his  way  as  a  guest  to  the 
dance  being  given  in  t))^  hall  on  the  third 
floor;  that,  whilst  he  heard  Dawson  tell 
IToble  not  to  come  back  at  the  time  he 
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pushed  him  out  of  the  store,  he  did  not 
hear  anyone  call  to  him  not  to  come  up; 
that,  as  a  result  of  the  blow,  he  was 
knocked  to  the  bottom  of  the  steps,  and 
sustained  serious  injuries.  The  jury,  on 
these  facts  and  the  instructions  given  by 
the  court,  returned  a  verdict  for  the  de- 
fendant, and  plaintiff  has  appealed. 

The  main  ground  for  reversal  is  that  the 
court  did  not  properly  instruct  the  jury. 
As  the  question  is  a  somewhat  novel  one, 
we  deem  it  best  at  this  point  to  insert  the 
instructions  in  full.    They  are  as  follows: 

"  ( 1 )  The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  the  de- 
fendant on  the day  of  November,  1903, 

did  wrongfully,  wilfully,  recklessly,  or  un- 
lawfully assault,  beat,  bruise,  or  wound  the 
plaintiff  by  striking  him  violently  on  the 
head  with  the  butt  of  a  heavy  gun  or  mus- 
ket, thereby  inflicting  a  dangerous  wound 
on  his  head,  from  the  effect  of  which  as- 
sault and  wounding  the  plaintiff  suffered 
physical  and  mental  pain  and  anguish,  and 
was  damaged  thereby,  they  should  find  for 
the  plaintiff  such  a  sum  of  money  as  will 
reasonably  compensate  for  the  physical  and 
mental  pain  which  he  sustained  as  the 
proximate  result  of  said  assault,  not  ex- 
ceeding the  sum  of  $5,000. 

"(2)  The  court  further  instructs  the 
jury  that  if  they  believe  from  the  evidence 
that  the  assault  of  the  defendant  on  the 
plaintiff  was  wilful  and  reckless,  and  the 
defendant  did  not  believe,  or  have  reason- 
able grounds  to  believe,  when  he  made  said 
assault  that  the  person  he  was  assaulting 
was  OUie  Noble,  then  they  may  find  any 
sum  as  punitive  damages  in  favor  of  the 
plaintiff,  provided,  however,  all  damages 
they  may  find  for  the  plaintiff  do  not  ex- 
ceed in  the  aggregate  the  sum  of  $5,000. 

"(3)  The  court  further  instructs  the 
jury  that  if  they  believe  from  the  evidence 
that  the  striking  of  the  plaintiff  by  the  de- 
fendant as  set  out  in  the  petition  was  unin- 
tentional, and  they  further  believe  that  it 
was  recklessly  committed  by  the  defendant, 
and  that  the  defendant  did  not  use  ordi- 
nary care  and  diligence,  considering  all  the 
circumstances,  to  discover  who  the  person 
was  that  he  was  about  to  strike  before  he 
struck,  then  the  law  is  for  the  plaintiff, 
and  the  jury  should  find  for  the  plaintiff; 
and,  if  they  find  for  the  plaintiff,  the 
measure  of  their  finding  should  be  such  sum 
as  will  reasonably  compensate  the  plaintiff 
for  the  physical  and  mental  pain  which  he 
sustained  as  the  proximate  result  of  said 
striking  or  assault,  not.  exceeding  the  sum 
of  all  as  mentioned  in  instruction  No.  1. 

"(4)  The  court  further  instructs  the 
jury  that,  if  they  believe  from  the  evidence 
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that  the  defendant  believed,  and  had  rea- 
sonable ground  to  believe,  that  the  person 
whom  he  struck  was  Ollie  Noble,  and  said 
Noble  had  been  on  the  premises  of  the  de- 
fendant immediately  before  said  assault, 
and  had  been  ordered  to  leave  defendant's 
premises,  and  had  threatened  to  return  and 
assault  the  defendant  or  his  guests,  and  the 
defendant  believed,  and  had  reasonable 
grounds  to  believe,  that  when  the  plaintiff 
was  coming  up  his  stairway  that  it  was 
Ollie  Noble,  and  that  it  was  necessary  to 
strike  the  plaintiff  in  order  to  defend  him- 
self and  his  guests  from  the  threatened  at- 
tack upon  him  and  his  guests,  and  the  de- 
fendant used  due  care  and  diligence,  consid- 
ering all  the  circumstances  and  facts  sur- 
rounding him,  and  his  connection  with  said 
Noble,  immediately  before  said  time,  and 
unintentionally  struck  the  plaintiff,  mis- 
taking the  plaintiff  for  the  said  Noble,  then 
the  law  is  for  the  defendant,  and  the  jury 
should  80  find. 

"(5)  The  court  further  instructs  the 
jury  that  if  they  believe  from  the  evidence 
that  at  the  time  the  defendant  assaulted 
the  plaintiff  he  had  just  previously  thereto 
had  a  difficulty  with  one  Noble,  and  he  had 
ordered  said  Noble  to  leave  the  premises, 
and  took  him  out  of  his  house,  and  that 
said  Noble  threatened  to  immediately  re- 
turn to  the  defendant's  house,  and  threat- 
ened to  assault  the  defendant,  and  inmiedi- 
ately  thereafter  he  did  see  the  plaintiff 
coming  up  the  plaintiff's  stairway  on  his 
premises,  and,  after  exercising  due  care  to 
ascertain  whether  or  not  it  was  Noble,  did 
believe  the  plaintiff  to  be  said  Noble,  and 
defendant  was  in  the  exercise  of  reasonable 
care  for  his  own  safety  and  protection  of 
his  property  and  guests,  and  in  his  own 
house,  and  was  also  reasonably  careful  and 
exercised  due  care  to  discover  whether  the 
person  he  was  about  to  strike  or  assault 
was  or  was  not,  the  said  Noble,  and  they  fur- 
ther believe  that  before  striking  the  plain- 
tiff he  ordered  the  plaintiff  to  leave  defend- 
ant's premises,  and  the  plaintiff  did  not  do 
so,  or  offer  to  leave,  and  the  defendant  be- 
lieved at  the  time  he  struck  the  person  he 
was  about  to  strike  Ollie  Noble,  that  he 
was  then  in  danger  of  great  bodily  harm  or 
death  at  the  hands  of  the  said  Noble,  and 
that  it  was  necessary  to  strike  him  in  order 
to  protect  his  guests,  property,  family,  or 
himself,  from  the  threatened  assault,  and 
he  had  used  no  more  force  than  was  reason- 
ably necessary  to  protect  himself,  his 
guests,  or  his  properly,  from  said  assault, 
then  the  law  is  for  the  defendant,  and  the 
jury  should  so  find,  except  they  believe 
from  the  evidence  that  the  defendant  used 
more  force  and  violence  in  striking  than 
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was  neoessaiy  to  eject  the  person  from  hi» 
premises,  if  he  believed  it  to  be  Ollie  Noble, 
or  more  force  and  violence  than  was  neces- 
sary to  protect  his  property,  his  guests,  hia 
family,  and  himself  from  the  threatened  as- 
sault of  said  Ollie  Noble. 

"(6)  The  court  further  instructs  the 
jury  that,  if  they  believe  from  the  evidence 
that  the  striking  of  the  plaintiff  by  the  de- 
fendant was  unintentional,  and  that  the  de- 
fendant was  intending  to  strike  one  Ollie 
Noble,  and  that  the  defendant  would  not 
have  struck  the  plaintiff,  except  for  the 
plaintiff's  own  carelessness  and  negligence 
in  coming  up  the  stairway  of  the  defend- 
ant, and  they  further  believe  that  the  plain- 
tiff's own  carelessness  and  negligence  con- 
tributed to  and  brought  about  the  damages 
now  complained  of,  then  the  law  is  for  the 
defendant,  .and  the  jury  should  so  find. 

"(7)  'Due  care,'  as  used  in  the  foregoing^ 
instructions,  is  that  degree  of  care  that  a 
prudent  man  would  exercise  under  the 
same  or  similar  circumstances. 

"(8)  The  court  further  instructs  the  jury 
that,  if  they  believe  from  the  evidence  that 
the  striking  of  the  plaintiff  by  the  defend- 
ant on  the  occasion  mentioned  in  instruc- 
tion No.  1  was  wilful  or  reckless,  or  that 
the  defendant  did  not  exercise  due  care  in 
ascertaining  who  he  was  about  to  strike, 
then  the  jury  cannot  consider  mitigating 
circumstances,  as  against  the  actual  dam- 
age that  the  plaintiff  sustained  by  such 
striking,  but  can  only  consider  the  mitigat- 
ing circumstances  and  the  justification,  if 
any,  of  the  defendant,  in  so  far  as  it  af- 
fects the  punitive  damages  sought  to  be  re- 
covered in  this  action." 

Both  the  plaintiff  and  defendant  except- 
ed to  all  the  instructions  given  by  the  court, 
and  offered  instructions  covering  their  re- 
spective views  of  the  law.  Those  offered  by 
appellant  were  based  upon  the  theory  that 
he  was,  in  any  contingency,  under  the  ad- 
mitted facts  of  the  case,  entitled  to  com- 
pensatory damages  for  the  injuries  result- 
ing from  the  assault  and  battery  made  up- 
on him  by  the  defendant.  On  the  other 
hand,  those  offered  by  defendant  are  based 
upon  the  theory  that,  if  he  believed,  and 
had  reasonable  grounds  to  believe,  at  the 
time  he  struck  plaintiff,  that  it  was  Ollie 
Noble  whom  he  was  striking,  and  that  it 
appeared  to  him  to  be  necessary  in  order  to 
protect  himself  or  guests  from  a  threatened 
assault  at  the  hands  of  Noble,  he  was  ex- 
cusable on  the  grounds  of  apparent  neces- 
sity and  self-defense.  From  a  careful  ex- 
amination of  the  decisions  of  this  court  and 
those  of  other  jurisdictions,  we  feel  war- 
ranted in  asserting  that  no  one  is  liable, 
civilly  or  criminally,  for  an  unintentional 
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consequential  injury  which  resulted  from  a 
lawful  act,  where  neither  negligence  nor 
folly  can  be  imputed  to  him,  and  that  the 
burden  of  proving  negligence  or  folly, 
where  the  act  is  lawful,  is  always  upon  the 
plaintiff.  In  other  words,  that  the  founda- 
tion of  defendant's  liability  in  all  such 
cases  is  negligence,  or  the  failure  on  his 
part  to  exercise  that  degree  of  care  to  avoid 
making  a  mistake  which  an  ordinarily  pru- 
dent man  would  exercise  under  the  same 
or  similar  circumstances.  A  very  full  dis- 
cussion of  this  class  of  cases  is  found  in 
Morris  v.  Plati,  32  Conn.  84.  As  this  is 
the  oldest  and  best-considered  case  on  the 
subject  to  which  our  attention  has  been  di- 
rected, we  quote  from  it  liberally  as  fol- 
lows: "An  accident  is  an  event  or  occur- 
rence which  happens  unexpectedly,  from  the 
uncontrollable  operations  of  nature  alone, 
and  without  human  agency,  as  when  a 
house  is  stricken  and  burned  by  lightning, 
or  blown  down  by  tempest,  or  an  event  re- 
sulting undesignedly  and  unexpectedly 
from  human  agency  alone,  or  from  the  joint 
operation  of  both;  and  a  classification 
which  will  embrace  all  the  cases  of  any  au- 
thority may  easily  be  made.  In  the  first 
class  are  all  those  which  are  inevitable  or 
absolutely  unavoidable,  because  effected  or 
influenced  by  the  uncontrollable  operation» 
of  nature;  in  the  second  class,  those  which 
result  from  human  agency  alone,  but  were 
unavoidable  under  the  circumstances;  and 
in  the  third  class,  those  which  were  avoid- 
able, because  the  act  was  not  called  for  bv 
any  duty  or  necessity,  and  the  injury  re- 
sulted from  the  want  of  that  extraordinary 
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cue  which  the  law  reasonably  requires  of 
rii(>  doing  such  a  lawful  act,  or  because  the 
accident  was  the  result  of  actual  negligence 
or  folly,  and  might,  with  reasonable  care 
adapted  to  the  exigency,  have  been  avoid- 
ed. Thus,  to  illustrate,  if  A  burns  his  own 
house,  and  thereby  the  house  of  B,  he  is 
liable  to  B  for  the  injury;  but  if  the  house 
of  A  is  burned  by  lightning,  and  thereby 
the  house  of  B  is  burned,  A  is  not  liable. 
The  accident  belongs  to  the  first  class,  and 
was  strictly  inevitable  and  absolutely  un- 
avoidable. And  if  A  should  kindle  a  fire 
in  a  long  unused  fiue  in  his  own  house, 
which  has  become  cracked  without  his 
knowledge,  and  the  fire  should  communi- 
cate through  the  crack  and  burn  his  house, 
and  thereby  the  house  of  B,  the  accident 
would  be  unavoidable,  under  the  circum- 
stances, and  belong  to  the  second  class. 
But  if  A,  when  he  kindled  the  fire,  had  rea- 
son to  suspect  that  the  fiue  was  cracked, 
and  did  not  examine  it,  and  so  was  guilty 
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of  negligence,  or  knew  that  it  was  cracked 
and  might  endanger  his  house  and  that  of 
B,  and  so  was  guilty  of  folly,  he  would  be 
liable,  although  the  act  of  kindling  the  fire 
was  a  lawful  one,  and  he  did  not  expect  or 
intend  that  the  fire  should  communicate." 
The  learned  writer  goes  on  to  say  further: 
"The  foundation  of  that  liability  in  every 
case  of  accident,  where  it  is  the  result  of 
human  agency,  uninfiuenced  by  the  opera- 
tions of  nature,  and  the  act  is  lawful,  is 
really  negligence.  This  is  true  of  collisions 
between  vessels  on  the  water,  or  horses  and 
vehicles  and  persons  upon  the  land. 
.  .  .  So,  when  a  man  in  firing  at  a 
mark  unintentionally  wounds  another,  the 
injury  is  direct,  and  the  form  of  action  is 
trespass;  but  the  ground  of  liability  ifr 
negligence  in  doing  an  unnecessary  and 
avoidable,  though  lawful,  act  without  that 
extraordinary  degree  of  care  which  the  law 
demands  in  such  circumstances,  and  which 
would  have  prevented  the  accident." 

In  Broum  v.  Kendall,  6  Cush.  292,  which 
was  an  action  of  assault  and  battery,  the 
defendant  accidentally  hit  the  plaintiff,  a 
bystander,  while  raising  a  stick  to  strike 
and  part  two  dogs  which  were  fighting. 
Chief  Justice  Shaw,  in  his  opinion  in  that 
case,  held  that  the  defendant  was  not  lia- 
ble, unless  the  act  was  done  in  the  want  of 
the  exercise  of  due  care  adapted  to  the 
exigencies  of  the  case,  and  therefore  such 
want  of  due  care  became  part  of  the  plain- 
tiff's case,  and  the  burden  of  proof  was  on 
the  plaintiff  to  establish  it.  In  Paxton  v. 
Boyer,  67  111.  132,  16  Am.  Rep.  615,  the  ac- 
tion was  for  an  assault  and  battery.  It  ap~ 
peared  that  defendant  and  plaintiff '» 
brother  were  in  a  conflict.  When  defendant 
struck  plaintiff  with  a  knife,  supposing- 
him  to  be  the  brother,  plaintiff  had  in  fact 
given  no  provocation.  The  jury  found  for 
the  plaintiff,  and  assessed  his  damages. 
The  court  instructed  for  that  plaintiff  "that 
it  was  no  defense,  so  far  as  actual  damages 
are  concerned,  that  the  defendant  had  been 
violently  assaulted  by  persons  other  than 
the  plaintiff,  or  was  then  being  assaulted 
by  such  other  persons,  or  that  he  may  have 
honestly  believed  he  was  striking  .  .  . 
[the  plaintiff's  brother]  when  he  struck  the 
plaintiff,  or  that  he  may  have  honestly  be- 
lieved it  was  necessary  for  his  self-defense 
to  assault  the  plaintiff,  if  the  jury  find 
from  the  evidence  that  the  plaintiff  was 
not  a  party  to  such  assault  upon  the  de- 
fendant; such  evidence  of  mistake  of  facts 
or  good  intentions  on  the  part  of  the  de- 
fendant can  only  be  considered  .  .  . 
by  the  jury  as  a  defense  against  the  inflic- 
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tion  by  the  jury  of  vindictive  damages,  and 
not  as  a  defense  against  such  actual 
damages  as  the  evidence  may  show  the 
plaintiff  has  suffered  from  such  assault,  or 
as  naturally  resulted  from  such  assault." 
The  instructions  were  disapproved  of  in 
the  opinion  of  the  supreme  court,  the  court 
saying:  *'If  a  person,  doing  a  lawful  act  in 
a  lawful  manner,  with  all  due  care  and 
circumspection,  happens  to  kill  another, 
without  any  intention  of  doing  so,  he  is 
not  liable  criminally.  How,  then,  can  it 
be  said  he  shall  be  responsible  in  a  civil 
case,  when,  in  doing  a  lawful  act  with  due 
care,  and  an  injury  happens,  he  shall  be 
deemed  in  fault,  and  mulcted  in  damages? 
It  is  said  by  appellee  the  rule  is  different 
in  civil  cases;  that  the  motive,  .  .  . 
intent,  or  design  of  the  wrongdoer  towards 
the  plaintiff  is  not  the  criterion  as  to  the 
form  of  the  remedy,  for,  when  the  act  oc- 
casioning the  injury  is  unlawful,  the  intent 
of  the  wrongdoer  is  immaterial;  but  ap- 
pellant here  is  no  wrongdoer,  as  the  jury 
have  said  by  the  special  verdict."  The 
judgment  in  the  case  was  reversed. 

In  1  Joyce  on  Damages,  p.  427,  §  367,  the 
author  says:  "Though  an  assault  may  be 
unintentional,  yet,  if  it  is  recklessly  com- 
mitted, the  party  guilty  will  be  liable  in 
damages  therefor,  and  the  injured  party 
may  recover  such  damages  as  are  the 
natural  and  direct  result  of  the  act  of 
violence,  including  mental  and  physical 
pain  and  suffering.  But  one  who,  in  the 
exercise  of  his  rights  of  self-defense,  inflicts 
an  unintentional  injury  upon  a  third  party, 
is  not  responsible  in  damages  therefor,  as 
where  a  person  was  assaulted  by  another, 
when  he  struck  a  third  person,  mistaking 
him  for  the  assailant."  Roberson's  Crim- 
inal Law  &  Procedure,  in  §  642,  p.  752, 
lays  down  the  rule  as  follows:  ''This  right 
of  self-defense  exists  although  the  danger 
is  not  real,  but  apparent  only.  A  person 
will  not  be  held  responsible  civilly  or 
criminally  if  he  acts  in  self-defense  from  a 
real  and  honest  conviction  induced  by 
reasonable  evidence,  although  he  may  have 
been  mistaken  as  to  the  extent  of  the  actual 
danger;"  citing  a  number  of  Kentucky  cases 
in  support  of  the  text. 

When  we  apply  the  principles  of  law  an- 
nounced in  these  decisions  to  the  case  at 
hand,  it  follows  that  if  the  defendant,  at 
the  time  he  struck  the  plaintiff,  believed, 
and  had  reasonable  grounds  to  believe,  that 
he  was  OUie  Noble,  and  that  he  further  be- 
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lieved  that  it  was  necessary,  in  the  exercise 
of  a  reasonable  judgment,  to  strike  Noble, 
in  order  to  defend  himself  from  a  threat- 
ened attack  about  to  be  made  upon  him  by 
Noble,  and  that  he  used  no  more  force  than 
was  necessary,  or  appeared  to  him  to  be 
necessary,  for  this  purpose,  then  he  is  ex- 
cused on  the  ground  of  self-defense  and  ap- 
parent necessity.  But  it  was  the  duty  of 
the  defendant  to  have  exercised  the  highest 
degree  of  care  practicable  under  the  circum- 
stances to  have  ascertained  whether  the 
person  whom  he  was  about  to  strike  was 
in  fact  the  one  whom  he  believed  him  to  be, 
and  from  whom  he  apprehended  danger  to 
himself.  And  if  he  recklessly  and  wanton- 
ly struck  plaintiff,  he  was  entitled,  in  ad- 
dition to  compensatory  damages,  to  exem- 
plary damages  as  well. 

Whilst  the  instructions  given  in  the  case 
by  the  trial  court  are  based  upon  the  proper 
theory,  they  are  in  several  important  re- 
spects technically  erroneous.  For  instance, 
in  the  third  instruction  only  "ordinary  care 
and  diligence"  are  required  of  the  defendant 
in  ascertaining  whether  the  person  he  was 
about  to  strike  was  in  fact  the  person  from 
whom  he  anticipated  injury.  This  is  error. 
He  should  have  been  required  to  exercise 
the  highest  or  utmost  care  practicable 
under  the  circumstances  by  which  he  was 
surrounded. 

In  the  fourth  and  fifth  instructions  the 
words  "due  care  and  diligence"  are  used. 
While  the  word  "due"  is  defined  to  be  "that 
which  is  owed,"  or  "that  which  one  has  a 
right  to  demand  or  claim,"  we  think  it 
hardly  comes  up  to  the  requirements  of  this 
case. 

Instruction  No.  5  is  also  objectionable  in 
that  it  specifically  calls  the  attention  of  the 
jury  in  detail  to  the  facts  testified  to  by 
the  defendant,  and  relied  on  to  excuse  his 
conduct.  This  error  has  been  frequently 
pointed  out  and  condemned  by  this  court. 

The  sixth  instruction  is  based  upon  the 
plea  of  contributory  negligence,  and  is,  in 
our  opinion,  out  of  place  in  this  case. 
There  is  not  a  particle  of  evidence  to  show 
contributory  negligence  on  the  part  of  the 
plaintiff.  He  was  at  the  place  and  doing 
exactly  what  he  had  the  right  to  do.  The 
instruction  should  therefore  have  been 
omitted  altogether. 

For  reasons  indicated,  the  judgment  is 
reversed,  and  cause  remanded  for  a  new 
trial  not  inconsistent  with  this  opinion. 
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1.  In  a  suit  to  compel  speciflc  per- 
formance of  a  contract  to  con^rey 
land  whicb,  sabsequently  to  tta#  execution  of 
the  contract,  has  been  conveyed  by  the  vend- 
or to,  and  paid  for  by,  a  third  person,  the  de- 
cree should  require  a  conveyance  by  the  lat- 
ter, and  entitle  him  to  the  purchase  money, 
and  not  declare  his  deed  void,  and  direct  pay- 
ment of  the  purchase  money  to  the  orl^rlnal 
vendor. 

2.  Absence  of  obllaration,  on  the  part  ol 
one  irho  haii  an  option  to  pnrcliase 
land,  to  make  the  purchase,  will  not 
bar  his  right  to  have  the  contract  enforced 
aj^ainst  the  vendor,  when  he  elects  to  exercise 
the  option,  and  tenders  the  purchase  price. 

8.  A  lease  -with  the  afllrmatlve  cove- 
nants of  the  lessee  Is  snfllclent  con- 
sideration for  a  contract  giving  him  a 
right  to  purchase  the  property  during  the  con- 
tinuance of  the  lease,  so  that  the  option  can- 
not be  withdrawn  by  the  lessor  during  that 
time. 

4.  A  clanse  requiring  the  lessee  to 
deposit    money    -with    the    lessor    to 

secure  the  faithful  performance  by  the  lessee 
of  the  covenants  of  the  lease  is  not  a  cove- 
nant, but  a  condition,  failure  to  perform 
which  will  prevent  the  lease  from  taking  ef- 
fect, although  the  terms  of  the  contract  indi- 
cate a  present  demise,  where  the  covenants 
to  be  secured  relate  to  the  payment  of  taxes, 
the  operation  and  use  of  the  property,  and 
the  delivery  of  a  portion  of  the  crops  as  rent. 

5.  Dentand  for  compliance  frith  a  con- 
dition precedent  to  the  taking  efTect  of 
a  lease  Is  not  necessary  to  put  the  lessee  in 
default  for  failure  to  comply,  and  thereby 
defeat  the  operation  of  the  instrument. 

6.  A  lease  -which  does  not  beconse 
operative  because  of  failure  to  com- 
ply -with  a  condition  precedent  does  not 
constitute  a  consideration  for  an  agreement 
contained  in  it,  giving  the  lessee  an  option  to 
purchase  the  property. 

T.  The  fact  that  the  leasee.  Is  In  pos- 
aenslon  of  the  leased  property  at  the  time 
of  the  execution  of  the  lease,  with  nothing  to 
show  that  possession  was  delivered  to  him 
by  the  lessor,  is  not  sufficient  to  give  validity 
to  the  lease,  which  would  otherwise  be  of  no 

NOTic. — As  to  rights  conferred  by  a  "refusal" 
or  "option,"  including  right  to  specific  perform- 
ance of  contract  created  thereby,  see  also,  in 
this  series,  Litz  v.  Goosling,  21  L.  R.  A.  127,  and 
note,  and  Bigler  v.  Baker,  24  L.  R.  A.  255. 

As  to  necessity  of  mutuality  generally  to  en- 
title one  to  specific  performance  of  contract, 
see  Woodruff  v.  Woodruff,  1  L.  R.  A.  380 ;  Gray- 
bill  V.  Brugh,  21  L.  R.  A.  133;  Moayon  v. 
Moayon,  60  L.  R.  A.  415 ;  and  Livesley  v.  Johns- 
ton, 65  L.  R.  A.  783. 
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effect  because  of  failure  to   comply  with  a 
condition  precedent. 

8.  An  aarreeu&enty  -without  considera- 
tion, giving  an  option  to  purchase  real  es- 
tate, may  be  revoked  at  any  time  before  it  is 
accepted,  and  a  revocation  is  effected  by  a 
sale  and  conveyauce  of  the  property  to  a 
stranger. 

O.  A  tender  made  for  the  purpose  of 
exerclslngr  an  option  to  purchase  real  es- 
tate which  has  been  conveyed  by  the  vendor 
to  a  third  person  after  the  execution  of  the 
contract  is  properly  made  to  the  original 
vendor. 

10.  A  lessee  -w^ho  has  not  entitled  him- 
self to  possession  under  the  lease  be- 
cause of  failure  to  comply  with  a  condition 
precedeht  is  not  entitled  to  damages  for  be- 
ing evicted  from  and  kept  out  of  possession  of 
the  property. 

(June  27,  1904.) 

ERROR  to  the  District  Court  for  Crook 
County  to  review  a  judgment  in  favor 
of  plaintitV  in  an  action  brought  to  compel 
specific  performance  of  an  alleged  contract 
for  the  conveyance  of  real  estate,  and  to  re- 
cover damages  for  being  evicted  from  and 
deprived  of  the  jpoesession  of  the  premises. 
Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Niol&ols  A  Adams,  IXT.S. Metz, 
and  Gibson  Clark,  for  plaintiffs  in  error: 

If  the  agreement,  when  concluded,  lacks 
mutuality  of  right  and  obligation,  no  subse- 
quent event  or  act  of  the  party  seeking  to 
enforce  it  can  obviate  the  objection,  and 
render  it  capable  of  specific  execution. 

Pom.  Contr.  §  166;  Duvall  v.  Myers,  2 
Md.  Ch.  401 ;  Branson  v.  Oahill,  4  McLean, 
19,  Fed.  Cas.  No.  1,926;  Tyson  v.  Watts,  1 
Md.  Ch.  13. 

A  person  cannot  repudiate  one  portion  of 
a  contract  and  then  enforce  the  others,  even 
in  case  of  fraud. 

2  Parsons,  Contr.  813,  note  2;  Ora/nt  v. 
Law,  29  Wis.  99 ;  Fetter,  Eq.  278 ;  Haggerty 
v.  Elyion  Land  Co,  89  Ala.  428,  7  So.  651; 
Eastman  v.  Plumer,  46  N.  H.  464;  Alexan- 
der V.  Wunderlich,  118  Pa.  610,  12  Atl.  580; 
Chicago  Municipal  Gaslight  d  Fuel  Co,  v. 
Lake,  130  111.  42,  22  N.  E.  616. 

For  specific  performance,  mutuality  of  ob- 
ligation is  essential. 

Fetter,  Eq.  273;  Flight  v.  Bolland,  4  Russ. 
Ch.  301;  Rutland  Marble  Co,  v.  Ripley,  10 
Wall.  339,  19  L.  ed.  955 ;  Iron  Age  Pub,  Co. 
V.  Western  17.  Teleg,  Co.  83  Ala.  498,  3  Am. 
St.  Rep.  758,  3  So.  449 ;  Bourget  v.  Monroe, 
58  Mich.  563,  25  N.  W.  514;  Brown  v.  Mun- 
ger,  42  Miun.  482,  44  N.  W.  519;  Butman  v. 
Porter,  100  Mass.  337;  Class  v.  Rowe,  103 
Mo.  613,   15  S.  W.  334;   Waterman,  Spec. 
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Perf.  §  196;  3  Pom.  Eq.  Jur.  §  1405;  Bear 
Track  Min.  Co,  v.  Clark,  6  Idaho,  196,  54 
Pac.  1007;  Chapman  v.  Morgan,  55  Mich. 
124,  20  N.  W.  820;  Barker  v.  Critz&r,  35 
Kan.  459,  11  Pac.  382;  Maynard  v.  Brown, 
41  Mich.  298,  2  N.  W.  30;  McMurtHe  v. 
Bennette,  Harr.  Ch.  124;  HaiJbley  v.  Shel- 
don, Harr.  Ch.  420;  Chambers  v.  Livermore, 
15  Mich.  381;  Federal  Oil  Co.  v.  Western 
Oil  Co.  112  Fed.  373;  Pullman  Palace  Car 
Co.  V.  Texas  d  P.  R.  Co.  11  Fed.  625;  Duff 
V.  Hopkins,  33  Fed.  599 ;  Adderley  v.  Diwon, 
1  Sim.  &  Stu.  610;  Jaekens  v.  2Vicoison, 
70  Ga.  198;  Blalock  v.  Wa^flroner,  82  Ga.. 
)22,  8  S.  E.  48;  Ikerd  v.  Beavers,  106  Ind. 
486,  7  N.  E.  326;  Old  Colony  R.  Corp.  v. 
Evans,  6  Gray,  25,  66  Am.  Dec.  394;  1 
Story,  Eq.  Jur.  §§  750,  769-777. 

It  is  always  an  answer  to  a  bill  for  a 
specific  performance  of  an  agreement  by  one 
party,  that,  if  the  defendant  were  to  seek 
performance  of  the  same  agreement  against 
the  plaintiff,  he  could  not  obtain  it;  both 
parties  must  be  bound,  otherwise  there  can 
be  no  valid  agreement. 

5  Wait,  Act.  &  Def.  p.  788;  Beard  v. 
lAnthicum,  1  Md.  Ch.  345;  State  v.  Baum, 
6  Ohio,  383;  Rutlamd  Marble  Co.  v.  Ripley, 
10  Wall.  359,  19  L.  ed.  961 ;  Evnns  v.  Gor- 
don, 49  N.  H.  444;  Tarr  y.^Scott,  4  Brewst. 
(Pa.)  49;  Moore  v.  Fitz  Randolph,  6  Leigh, 
175,  29  Am.  Dec.  208;  Luse  v.  Deitz,  46 
Iowa,  205;  Hills  v.  Croll,  2  Phill.  Ch.  62; 
Gervais  v.  Edwards,  2  Drury  &  War.  80; 
Kimberley  v.  Jennings,  6  Sim.  340;  Chad- 
wick  Y.  Chadunck,  121  Ala.  580,  25  So.  631 ; 
Dunn  V.  McGovem,  116  Iowa,  663,  88  N.  W. 
938:  Vawter  v.  Bacon,  89  Ind.  565;  Clarke 
V.  Koenig,  36  Neb.  572,  54  N.  W.  842 ;  Ford 
V.  Euker,  86  Va.  75,  9  S.  E.  500;  King  v. 
Oildersleeve,  79  Cal.  504,  21  Pac.  962; 
Wakeham  v.  Barker,  82  Cal.  46,  22  Pac. 
1131;  Stanton  v.  Singleton,  126  Cal.  657, 
47  L.  R.  A.  334,  59  Pac.  146;  Anson  v. 
Tovmsend,  73  Cal.  415,  15  Pac.  50;  Chad- 
bourne  V.  Stockton  Sav.  d  L.  Soo.  88  Cal. 
636,  26  Pac.  529;  Banbury  v.  Arnold,  91 
Cal.  606,  27  Pac.  935. 

The  petition  does  not  state  facts  sufficient 
to  entitle  the  plaintiff  to  the  relief  demand> 
ed,  nor  to  the  relief  the  court  below  granted, 
nor  to  any  relief  whatever. 

Meason  v.  Kaine,  63  Pa.  340;  22  Am.  & 
Eng.  Enc.  Law,  p.  1019;  NewelVs  Appeal, 
100  Pa.  513. 

There  must  be  a  valid  consideration  to 
support  the  agreement. 

Vasser  v.  Vasser,  23  Miss.  378 ;  Re  Webb, 
49  Cal.  541;  Murphy  v.  Rooney,  45  Cal. 
78;  Wright  v.  Weeks,  3  Bosw.  372;  22  Am. 
&  Eng.  Enc.  Law,  p.  1022. 

A  contract  which  a  party  is  at  liberty  to 
revoke    at    any    time    cannot    be    enforced 
against  another  party. 
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Alworth  V.  Seymour,  42  Minn.  520,  44 
N.  W.  1030;  Shenandoah  Valley  R.  Co,  v. 
Dunlop,  86  Va.  346,  10  S.  E.  239;  Kerr  v. 
Day,  14  Pa.  112,  53  Am.  Dec.  526;  Corson 
V.  Mulvany,  49  Pa.  100,  88  Am.  Dec.  485; 
Shollcnherger  v.  Brinton,  52  Pa.  99;  Cor- 
bitt  V.  Salem  Gaslight  Co.  6  Or.  405,  25  Am. 
Rep.  541;  Utica  d  S.  R.  Co.  v.  Brincker- 
hoff,  21  Wend.  139,  34  Am.  Dec.  220;  Fin- 
ley  Shoe  d  Leather  Co.  v.  Kurtz,  34  Mich. 
89. 

The  agreement  to  deposit  with  the  party 
of  the  firstf  part  the  sum  of  $500  for  the 
faithful  performance  of  the  lease  was  a 
condition  precedent,  and,  until  the  deposit 
was  so  made,  the  contract,  agreement,  or 
lease,  or  whatever  it  may  be  called,  had  no 
force. 

First  Nat.  Bank  v.  Perris  Irrig.  District, 
107  Cal.  55,  40  Pac.  45;  2  Parsons,  Contr. 
519;  Shipman,  Eq.  PI.  262,  note  11;  2 
Story,  Eq.  Jur.  §  1311. 

Miss  Kent  agreed  to  perform,  and,  in- 
stead, repudiated;  so.  What  good  would  it 
have  done  had  they  demanded? 

Caines  v.  Smith,  15  Mees.  &  W.  189. 

Plaintiff  must  prove  that  she  has  com> 
plied. 

Tidball  v.  Challburg  (Neb.)  93  N.  W. 
679. 

It  is  not  necessary  that  there  should  be 
a  positive  withdrawal  of  the  option. 

Dickinson  v.  Dodds,  L.  R.  2  Ch.  Div. 
463;  Coleman  v.  Applegarth,  68  Md.  21,  ff 
Am.  St.  Rep.  417,  11  Atl.  284;  Childs  v. 
Gillespie,  147  Pa.  173,  23  Atl.  312. 

The  making  of  the  deposit  was  a  condi- 
tion precedent  to  the  acquisition  of  any 
right  or  estate  by  Miss  Kent  under  the  con- 
tract. 

Cassity  v.  Robinson,  8  B.  Mon.  279 ;  Hard 
V.  Brown,  18  Vt.  90;  Jenkelson  v.  Ruff,  31 
Misc.  276,  64  N.  Y.  Supp.  40;  Andis  v. 
Personett,  108  Ind.  202.  9  N.  E.  101;  1 
Beach,  Contr.  §  90;  1  War\'elle,  Vendors,. 
2d  ed.  §  440;  Bucksport  d  B.  R.  Co.  v. 
Brewer,  67  Me.  295 ;  4  Enc.  PI.  &  Pr.  p.  627 ; 
Soderbei-g  v.  Crockett,  17  Nev.  409,  30  Pac. 
826;  Hirschom  v.  Canney,  98  Mass.  149; 
Dresser  Mfg.  Co.  v.  Waterston,  3  Met.  9; 
Newmark,  Sales,  §§  299,  300;  McGaunten 
V.  Wilbur,  1  Cow.  267. 

Inasmuch  as  Miss  Kent  wholly  and  %vil- 
fully  failed  and  refused  to  make  this  de> 
posit,  Mr.  Frank  was  acting  entirely  with- 
in his  legal  right  when  he  conveyed  the 
premises  in  question  to  Mrs.  McKenzie. 

Pom.  Spec.  Perf.  2d  ed.  §§  334,  335 ;  Can- 
nett  V.  Albree,  103  Mass.  372. 

There  must  be  strict  and  literal  perform- 
ance by  the  party  to  whom  the  offer  is- 
made,  before  he  can  rightly  demand  per- 
formance on  the  other  side. 

Harding    v.    Gibbs.    125    111.    85,    8    Am. 
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St.  Rep.  345,  17  N.  E.  60;  Coleman  v.  Apple- 
garth,  68  Md.  21,  6  Am.  St.  Rep.  417,  11 
Atl.  284;  Parry  v.  Tobacco  Ins.  Co.  1  Cin. 
Sup.  Ct.  Rep.  251;  Miller  v.  Cameron,  45 
N.  J.  Eq.  95,  1  L.  R.  A.  554,  15  Atl.  842; 
Pom.  Spec.  Perf.  2d  ed.  §  335;  Clamo  v. 
Grayson,  30  Or.  Ill,  46  Pac.  426;  KeUey  v. 
Croxother,  162  U.  S.  404,  40  L.  ed.  1017,  16 
Sup.  Ct.  Rep.  808. 

The  tender  to  Mr.  Frank  was  inefifectual 
to  bind  Mrs.  McKenzie. 

King  v.  Finch,  60  Tnd.  420;  20  Enc.  PI. 
&  Pr.  p.  452;  Kelsey  v.  Crotother,  162  U. 
S.  404,  40  L.  ed.  1017,  16  Sup.  Ct.  Rep.  808. 

The  covenant  to  sell  is  a  covenant  running 
with  the  land,  and  binding  upon  all  persons 
having  notice  of  it  who  afterwards  succeed 
by  purchase  or  otherwise  to  the  estate  of 
the  original  covenantor. 

Laffan  v.  Naglee,  9  Cal.  662,  70  Am.  Dec. 
678;  Gear,  Land.  &  T.  §§  84,  103;  Pom. 
Spec.  Perf.  2d  ed.  §  465. 

Such  subsequent  purchaser  stands,  with 
relation  to  the  estate,  in  the  shoes  of  the 
original  covenantor,  with  the  same  rights 
and  obligations  in  respect  thereto  which  ap- 
pertained to  him. 

22  Am.  &  Eng.  Enc.  "Law,  p.  934;  Bristol 
V.  BHstol  d  W.  WatenmrkSf  19  R.  I.  413, 
32  L.  R.  A.  740,  34  Atl.  359;  Champion  v. 
Brown,  6  Johns.  Ch.  398,  10  Am.  Dec.  343 ; 
Hildreth  v.  Shelton,  46  Cal.  383. 

Messrs.  E.  E.  Enterllne  and  H.  A. 
Alden,  for  defendant  in  error : 

As  the  plaintiff  accepted  the  offer,  and 
made  tender  before  the  expiration  of  the 
time  given  in  the  contract,  under  the  weight 
•  of  authority  she  is  entitled  to  specific  per- 
formance. 

People's  Street  R.  Co.  v.  Spencer,  156  Pa. 
85,  36  Am.  St.  Rep.  22,  27  Atl.  113;  Ross 
v.  Parks,  93  Ala.  163,  11  L.  R.  A.  148,  30 
Am.  St.  Rep.  47,  8  So.  368 ;  Oustin  v.  Union 
School  District,  94  Mich.  502,  34  Am.  St. 
Rep.  361,  64  N.  W.  156;  Ide  v.  Leiser,  10 
Mont.  5,  24  Am.  St.  Rep.  17,  24  Pac.  695; 
Warren  v.  Castello,  109  Mo.  338,  32  Am. 
St.  Rep.  069,  19  S.  W.  29;  Moses  v.  Mc- 
Clain,  82  Ala.  370,  2  So.  741. 

Defendant,  Frank,  was  to  receive  some- 
thing of  value  in  the  event  that  the  plain- 
tiff did  not  purchase. 

Specific  performance  cannot  be  denied  for 
the  reason  that  the  contract  is  unilateral, 
and  that  it  lacks  mutuality. 

Where  the  option  is  given  in  a  lease, 
specific  performance  will  be  decreed. 

HatPralty  v.  Warren,  18  N.  J.  Eq.  124,  90 
Am.  Dec.  613;  Lane  v.  Pacific  d  I.  W.'R. 
Co.  8  Idaho,  230,  67  Pac.  656. 

The  failure  on  the  part  of  the  plaintiff  to 
deposit  $500  with  Frank,  provided  for  in 
the  contract,  did  not  work  a  forfeiture  of 
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her  rights  to  purchase  or  to  remain  in  pos- 
session. 

A  forfeiture  may  result  from  a  nonpay- 
ment of  rent  in  accordance  with  the  terms 
of  the  lease  when  there  is  a  covenant  to  that 
effect;  but  it  is  essential  that  the  lease  pro- 
vide for  such  forfeiture,  and  that  there  be 
a  demand  for  the  rent. 

12  Am.  &  Eng.  Enc.  Law,  p.  758/c;  Lang- 
ley  V.  Ross,  55  Mich.  163,  20  N.  W.  886. 

A  forfeiture  will  not  be  implied,  nor  is  it 
favored  by  the  rules  of  law. 

Williams  v.  Vanderhilt,  145  111.  238,  21 
L.  R.  A.  489,  36  Am.  St.  Rep.  486,  34  N.  E. 
476 ;  Ouffy  v.  Eukill,  34  W.  Va.  49,  8  L.  R. 
A.  759,  26  Am.  St.  Rep.  901,  11  S.  E.  754; 
Miller  v.  Havens,  51  Mich.  482,  16  N.  W. 
865;  Moses  v.  Loomis,  156  III.  392,  47  Am. 
St.  Rep.  197,  40  N.  E.  952;  Castleherry  v. 
Bay,  8  Idaho,  670,  70  Pac.  1055;  Winkler 
V.  Qihson,  2  Kan.  App.  621,  42  Pac.  937. 

The  court  had  a  right  to  allow  damages 
from  the  time  of  dispossession  until  the 
entering  of  judgment. 

Gosgriff  Bros.  v.  Miller,  10  Wyo.  190,  98 
Am.  St.  Rep.  977,  68  Pac.  206.  ' 

Potter,  J.,  delivered  the  opinion  of  the 
court : 

S.  Henrietta  Carlile-Kent  sued  the  plain- 
tiffs in  error,  Abe  Frank  and  Grace  E.  Mc- 
Kenzie, for  the  specific  performance  of  an 
alleged  contract  for  the  conveyance  of  cer- 
tain lands  situated  in  Crook  county,  entered 
into  by  Frank,  the  grantor  of  Mrs.  McKen- 
zie, and  damages  for  taking  and  withholding 
possession  of  the  premises.  The  allegations 
of  the  first  cause  of  action  are  substantiallv 
that  on  April  4,  1901,  Frank  was  the  owner 
of  the  lands,  and  on  that  date  entered  into 
a  written  agreement  with  plaintiff,  which 
is  set  out  in  hcec  verba;  that  thereafter,  and 
on  the  same  day,  plaintiff  went  into  posses- 
sion of  the  premises  under  the  terms  of  the 
agreement,  and  remained  in  possession  until 
July  26,  1901,  when  Mrs.  McKenzie  forcibly 
and  wrongfully  evicted  her;  that  on  Sep- 
tember 20,  1901,  plaintiff  tendered  the  pur- 
chase price  to  defendant  Frank,  and  de- 
manded a  deed,  which  was  refused;  that 
plaintiff  has  duly  performed  all  the  con- 
ditions of  the  agreement  on  her  part  to  be 
performed,  and  brings  the  purchase  price 
into  court,  and  offers  it  to  defendant  Frank, 
upon  his  executing  and  delivering  a  con- 
veyance according  to  the  contract;  and  that 
on  April  17,  1901,  Frank  wrongfully  sold 
and  conveyed  the  premises  to  the  defendant 
McKenzie,  who  had  full  knowledge  of  the 
agreement  between  the  plaintiff  and  Frank. 
The  second  cause  of  action  is  based  upon  the 
alleged  wrongful  eviction  of  plaintiff  and  the 
withholding  of  possession,  and  charges  that 
the  same  occurred  under  the  direction  of  the 
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defendant  Frank,  and  there  are  certain  aver- 
ments of  special  damages. 

The  agreement  set  out  in  the  petition,  and 
which  was  introduced  in  evidence,  is  in  form 
a  lease  for  the  period  of  six  months  from 
April  Ist,  containing  a  clause  giving  the  les- 
see, the  plaintiff  helow,  the  right  to  pur- 
chase the  premises  at  any  time  within  said 
six  months  upon  the  payment  of  $5,000,  with 
interest  at  the  rate  of  8  per  cent  per  annum. 
The  alleged  right  to  specific  performance  is 
hased  on  that  clause.  The  plaintiff,  as  lessee, 
covenanted  to  pay  as  rental  the  taxes  on  the 
premises  for  the  current  year,  1901,  to  have 
the  fences  and  buildings  in  good  repair,  and 
not  to  pasture  upon  a  certain  portion  of  the 
land,  designated  as  "the  bottom  pasture," 
to  exceed  ten  head  of  saddle  and  work 
horses  and  two  milch  cows.  It  was  agreed 
that  she  should  have  full  use  of  "back 
pasture"  for  her  own  stock,  and  that  she 
should  not  have  the  right  to  turn  stock  upon 
the  hay  meadows,  nor  be  allowed  to  pasture 
upon  certain  specified  '^ranches."  It  was 
also  agreed  that,  in  the  event  she  should  not 
purchase  the  premises  within  the  time 
granted,  one  half  of  the  hay  crop  and  one 
third  of  the  other  crops  raised  on  the  land 
should  belong  to  the  lessor,  Frank.  The 
lease  then  concludes  with  the  following  pro- 
vision: "It  is  further  agreed  that  the  party 
of  the  second  part  [the  lessee]  shall  deposit 
with  the  party  of  the  first  part  the  sum  of 
$500  for  the  faithful  performance  of  this 
lease  and  the  payment  of  the  taxes  as  afore- 
said."  The  paper  is  signed  by  both  parties. 

The  answer  not  only  denied  the  allegations 
of  the  petition  as  to  the  eviction  of  plain- 
tiff, but  averred  that  the  latter  had  volun- 
tarily delivered  possession  to  the  defendant 
McKenzie.  There  was  some  conflict  of  evi- 
dence on  that  issue,  and  the  trial  court  de- 
termined it  in  favor  of  the  plaintiff,  ex- 
pressly finding  that  on  July  26,  1901,  Mrs. 
McKenzie,  with  the  consent  and  connivance 
of  the  defendant  Frank,  took  possession  of 
the  premises  against  plaintiff's  consent,  and 
continued  to  withhold  possession,  and  that 
plaintiff  never  voluntarily  surrendered  it. 
The  point  of  conflict  in  the  testimony  was 
as  to  whether  or  not  the  plaintiff  had  volun- 
tarily surrendered  possession.  Upon  that 
question  the  finding  of  the  trial  court  will 
be  accepted,  and,  so  far  as  material,  the  fact 
will  be  considered  as  established  that  Mrs. 
McKenzie  took  possession  of  the  premises 
against  plaintiff's  consent.  It  is  not  denied 
that  she  continued  in  possession.  In  the 
view  we  are  constrained  to  take  of  the  case 
nnder  the  issues  and  proof:  Frank's  alleged 
connection  with  the  act  of  Mrs.  McKenzie 
in  taking  possession  may  not  become  mate- 
rial; but  we  deem  it  proper  to  say  that  the 
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evidence  totally  failed  to  connect  him  with 
that  act  in  any  way,  unless  the  fact  that 
he  had  previously  conveyed  the  land  ought 
to  be  given  that  effect,  which  is  at  least 
doubtful.  There  is  not  the  slightest  evi- 
dence, outside  the  mere  fact  of  his  convey- 
ance, that  Frank  either  consented  to  or 
aided  in  the  act  of  taking  possession,  or 
that  he  even  knew  of  it  until  after  it  had 
occurred. 

The  remaining  material  averments  of  the 
answer  are  in  substance  and  effect  that  the 
privilege  given  to  the  plaintiff  to  purchase 
the  premises  was  without  consideration, 
that  there  was  lack  'of  mutuality  in  the  con- 
tract for  the  sale,  and  that  the  lease  never 
became  operative,  for  the  reason  that  plain- 
tiff (the  lessee)  failed  to  make  the  deposit 
required  by  the  contract  for  her  faithfiil 
performance  of  the  lease  and  the  payment 
of  the  taxes,  which  it  is  alleged  was  a  con- 
dition precedent  to  the  acquirement  of  any 
right  by  the  plaintiff  under  the  lease.  The 
reply  met  these  averments,  first,  by  a  gen- 
eral denial;  second,  by  alleging  that  the 
defendant  Frank  never  demanded  that  the 
$500  mentioned  in  the  agreement  be  depos- 
ited with  him;  and,  third,  that  said  Frank 
never  demanded  of  the  plaintiff  that  she 
comply  with  any  or  all  the  terms  of  the 
agreement,  and  never  notified  plaintiff  that 
she  had  violated  any  of  such  terms.  The 
case  was  tried  to  the  court  on  all  the  issues, 
and  there  w^as  a  separate  statement  of  the 
conclusions  of  fact  and  law. 

Briefly  state,  the  conclusions  of  fact 
were  as  follows:  That  plaintiff  substan- 
tially complied  with  the  termB  and  condi- 
tions of  the  contract;  that  she  was  in  pos- 
session of  the  premises  prior  to  and  at  the 
time  of  the  execution  of  the  contract,  and 
at  tlie  time  of  the  execution  of  the  deed 
from  Frank  to  Mrs.  McKenzie,  and  until 
July  26,  1901 ;  that  Mrs.  McKenzie  took  her 
deed  with  full  knowledge  and  notice  of  the 
terms  and  conditions  of  the  contract  set  up 
in  the  petition;  that  plaintiff  never  recog- 
nized the  validity  of  the  deed  to  Mrs.  Mc- 
Kenzie. but  always  insisted  on  her  rights 
under  the  contract  and  did  not  voluntarily 
surrender  possession;  that  with  the  consent 
and  connivance  of  Frank  Mrs.  McKenzie 
wrongfully  took  possession  against  plain- 
tiff's consent  and  continued  to  withhold  pos- 
session ;  that  plaintiff  tendered  the  purchase 
price  to  Frank  ($5,300)  September  20,  1901, 
within  the  life  of  the  contract,  and  then  de- 
manded a  deed,  and  has  kept  the  tender 
alive  by  bringing  the  money  into  court;  that 
defendant  Frank  had  failed  to  execute  and 
deliver  a  deed  to  plaintiff;  that  plaintiff 
had  been  damaged  by  the  wrongful  entry 
and  withholding  possession  in  the  sum  of 
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$1,000.  Upon  these  conclusions  of  fact  and 
the  admissions  in  the  pleadings,  the  conclu- 
sions of  law  were,  to  state  them  briefly,  as 
follows:  That  the  contract  was  during  its 
term  a  valid  one,  and  obligated  the  defend- 
ant Frank  to  convey  the  lands  to  plaintiff 
upon  a  substantial  compliance  by  her  with 
its  terms;  that  the  deed  to  Mrs.  McKenzie 
ought  to  be  set  aside,  and  the  title  to  the 
lands  quieted  in  the  plaintiff;  that  defend- 
ant Frank  should  be  required  to  execute  and 
deliver  a  deed  to  plaintiff;  that  the  defend- 
ants are  wrongfully  detaining  possession  of 
the  lands  from  plaintiff,  and  she  ought  to 
recover  from  defendants  her  damages,  in  the 
sum  of  $1,000.  Thereupon  a  decree  was  en- 
tered in  accordance  with  the  conclusions  of 
law. 

A  motion  for  new  trial  was  filed  and  over- 
ruled, and  the  defendants  prosecute  error, 
assigning  as  error  the  overruling  of  the  mo- 
tion for  new  trial  and  the  insufficiency  of 
the  findings  to  support  the  judgment.  The 
motion  for  new  trial  challenged  each  find- 
ing of  fact  and  conclusion  of  law  on  the 
groimd  of  insufficiency,  of  the  evidence  to 
sustain  it,  and  as  contrary  to  law,  as  well 
as  the  sufficiency  of  the  evidence  to  support 
the  judgment,  and  also  various  rulings  of 
the  court  on  the  trial  in  the  admission  and 
rejection  of  evidence.  Since  the  submission 
of  the  cause  the  defendant  in  error  died,  and 
the  cause  has  been  revived  in  the  names  of 
her  devisee  and  legal  representatives. 

Before  discussing  the  questions  involved 
upon  the  errors  assigned,  we  think  attention 
should  be  called  to  the  objectionable  method 
adopted  in  enforcing  the  alleged  right  of  the 
plaintiff  to  a  conveyance.  There  was  no 
claim  that  Mrs.  McEenzie's  deed  was  with- 
out consideration,  and  there  was  no  neces- 
sity of  adjudging  it  void  and  vacating  it,  nor 
was  that  theoretically  proper.  A  purchaser 
of  real  property,  with  notice  of  a  prior  con- 
tract to  convey  the  same  to  another,  takes 
it  subject  to  the  equitable  rights  of  the  orig- 
inal contractor  to  a  completion  of  his  bar- 
gain, and  may  be  compelled  in  equity  to  per- 
form the  contract  of  his  vendor;  and,  upon 
a  bill  filed  by  the  original  vendee  against 
the  vendor  and  such  subsequent  purchaser, 
the  proper  practice  is  to  direct  a  specific 
performance  of  tho  contract  by  the  subse- 
quent purchaser,  in  whom  resides  the  legal 
title.  2  Warvelle,  Vendors,  2d  ed.  9  736; 
Waterman,  Spec.  Perf.  9  75;  1  Tiffany,  Seal 
Prop.  9  110;  Pom.  Spec.  Perf.  of  Contracts, 
9  465.  In  the  case  of  an  executory  contract 
for  the  sale  of  land,  capable  of  specific  per- 
formance, upon  the  principle  that  equity  re- 
gards as  done  that  which  ought  to  be  done, 
the  equitable  estate  is  considered  as  vested 
in  the  purchaser,  unless  a  contrary  inten- 
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tion  appears,  and  the  vendor  is  regarded  as 
holding  the  legal  title  in  trust  for  the  bene- 
fit of  the  purchaser,  while  the  latter  is  re- 
garded as  the  trustee  of  the  vendor  for  the 
unpaid  purchase  money,  and  anyone  there- 
after taking  a  conveyance  of  the  land  from 
the  vendor,  with  notice  of  the  contract, 
takes  it  subject  to  the  same  equity  in  favor 
of  the  purchaser  that  controlled  the  title  in 
the  hands  of  the  vendor.  Waterman,  Spec. 
Perf.  99  512  et  seq,;  Tiffany,  Real  Prop. 
9  110;  Pom.  Spec.  Perf.  of  CJontracts,  9  314. 
If  the  court's  conclusions  as  to  the  respective 
rights  and  obligations  of  the  parties  under 
and  in  view  6f  the  contract  were  correct,  the 
decree  should  have  directed  a  conveyance 
by  Mrs.  McKenzie  to  the  plaintiff;  and  as 
everything  in  this  record  indicates  that  the 
former  had  paid  to  Frank  for  her  deed  the 
same  amount  of  money  named  as  the  price 
to  be  paid  by  plaintiff,  and  had  become  the 
owner  of  the  property,  subject  only  to  the 
rights  of  the  plaintiff  under  her  alleged  con- 
tract, the  purchase  price  on  deposit  in  the 
court  should  have  been  ordered  paid  to  her, 
or,  to  overcome  any  doubt  on  the  subject, 
the  court  might  have  directed  an  inquiry 
to  ascertain  which  of  the  two  parties,  Frank 
or  Mrs.  McKenzie,  was  equitably  entitled  to 
the  money.  The  decree  as  entered  not  only 
declared  Mrs.  McKenzie's  deed  void,  but  di- 
rected the  money  paid  into  court  by  the 
plaintiff  to  be  paid  to  Frank,  who,  for  all 
that  the  evidence  discloses,  had  already  re- 
ceived the  same  amount  substantially  from 
Mrs.  McKenzie  when  he  conveyed  to  her. 

The  defendants  tendered  the  issue  of  want 
of  consideration  and  lack  of  mutuality  in 
the  contract  sought  to  be  specifically  en- 
forced., and  the  errors  assigned  depend  large- 
ly upon  the  contention  that  the  contract  is 
not  enforceable  by  specific  performance,  for 
the  reason  that  it  lacked  both  mutuality  and 
consideration.  The  agreement  relied  on  is 
expressed  in  the  written  contract  as  fol- 
lows; "It  is  further  agreed  that  the  party 
of  the  second  part  shall  have  the  right  to 
purchase  the  above-described  premises  at 
any  time  before  the  expiration  of  said  six 
months  upon  the  payment  of  the  sum  of 
$5,000,  and  the  interest  on  the  same  at  the 
rate  of  8  per  cent  during  said  time."  The 
older  authorities  declare  the  doctrine  that, 
as  a  prerequisite  to  specific  performance, 
there  must  exist  both  mutuality  of  obliga- 
tion and  remedy,  and,  as  a  general  or  funda- 
mental rule,  that  doctrine  seems  still  to  be 
maintained;  but  in  modem  equity  practice 
it  has  become  very  much  narrowed  in  its  ap- 
plication by  the  recognition  of  a  number  of 
so-called  exceptions,  though  the  exceptions 
are  so  thoroughly  established  that  it  would 
seem  more  accurate  to  consider  them  as  a 
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part  of,  or  a  modification  of,  the  doctrine 
itself.  Where  a  contract  is  intended  to 
bind  both  parties,  or  where  it  is  of  such  form 
or  nature  that  it  contains  mutual  executory 
provisions, — ^that  is  to  say,  where  both  par- 
ties have  bound  themselves  or  intended  to 
bind  themselves  by  reciprocal  obligations, — 
then  no  doubt  the  doctrine  as  to  the  require- 
ment of  mutuality  applies:  and  in  such  a 
ease,  if  for  any  reason  one  of  the  parties  is 
not  bound,  he  cannot  compel  performance  by 
the  other.  2  Warvelle,  Vendors,  2d  ed.  § 
739;  Pom.  Spec.  Perf.  of  Contracts,  §  169. 

But  the  doctrine  is  not  applicable  to  con- 
tracts unilateral  in  form,  though  bilateral 
in  effect,  such  as  bonds  and  similar  obliga- 
tions; for  contracts  of  that  description  are 
constantly  enforced.  2  Warvelle,  Vendors, 
2d  ed.  §  739.  Nor  does  it  apply  to  an  op- 
tional contract  for  the  purchase  or  sale  of 
land  that  is  founded  upon  a  proper  and  suf- 
ficient consideration.  Mathews  Slate  Co.  v. 
New  Empire  Slate  Co.  122  Fed.  972;  Watts 
V.  Kellar,  5  C.  C.  A.  394,  12  U.  S.  App.  274, 
5tf  Fed.  1 ;  HawraUy  v.  Warren,  18  N.  J.  Eq. 
124,  90  Am.  Dec.  013:  1  Warvelle,  Vendors, 
S9  125,  126;  Pom.  Spec.  Perf.  of  Contracts, 
9§  167-169,  and  notes.  In  Watts  v.  Kellar, 
6  C.  C.  A.  394,  12  U.  S.  App.  274,  56  Fed.  1, 
the  United  States  circuit  court  of  appeals 
said:  "When  one  holding  a  buyer's  option 
makes  his  election  to  purchase,  and  tenders 
the  money  according  to  the  terms  of  the 
contract,  it  is  the  duty  of  the  seller  to  ac- 
cept the  price,  and  execute  a  deed  to  the 
purchaser  for  the  property;  and  when  one 
holding  an  option  to  sell  elects  to  make  the 
sale,  and  tenders  a  deed,  it  is  the  duty  of 
the  buyer  to  accept  the  deed  and  pay  the 
price.  Such  contracts  are  perfectly  valid, 
and  it  is  now  well  settled  that  a  court  of 
equity  may  decree  a  specific  performance  of 
them."  In  Mathews  Slate  Co.  v.  New  Em- 
pire Slate  Co.  122  Fed.  972,  it  is  said: 
**This  court  is  of  the  opinion  that,  if  two 
persons  enter  into  a  contract  in  writing  un- 
der seal,  by  which  the  one  party,  in  consid- 
eration of  $1,  the  payment  of  which  is  ac- 
knowledged, agrees  to  sell  and  convey  to  the 
other  party  within  a  specified  time  certain 
lands  and  promises,  on  payment  by  the  other 
party  of  a  specified  consideration,  such  con- 
tract is  valid  and  binding,  and  ought  to  be 
and  may  be  specifically  enforced.  The  seller 
has  the  right  to  fix  his  price,  and  covenant 
and  agree  that,  on  receiving'  that  price 
within  a  certain  time,  he  will  convev  the 
premises;  and  if  within  that  time  the  pur- 
chaser of  the  option  tenders  the  money  and 
demands  the  conveyance  he  is  entitled  to  it. 
To  hold  otherwise  is  to  destroy  the  efficacy 
of  such  contracts  and  agreements." 

There  is   abundant  authority   sustaining 
67  L.  R.  A. 


the  proposition  that  an  agreement  by  one 
party  to  sell  and  convey  land  to  another  for 
a  stated  price,  if  given  upon  a  proper  con- 
sideration, may  be  specifically  enforced  upon 
an  acceptance  and  tender  of  the  price  within 
the  time  allowed  by  the  contract;  and  it  is 
not  a  valid  objection  in  such  case  that  prior 
to  acceptance  and  tender  no  obligation  rested 
upon  the  option  holder  to  purchase.  "And 
it  is  now  well  settled  that  an  optional  agree- 
ment to  convey,  or  renew  a  lease,  without 
any  covenant  or  obligation  to  purchase  or 
accept,  and  without  any  mutuality  of  rem- 
edy, will  be  enforced  in  equity,  if  it  is  made 
upon  proper  consideration,  or  forms  part  of 
a  lease  or  other  contract  between  the  par- 
ties that  may  be  the  true  consideration  for 
it."  Hawralty  v.  Warren,  18  N.  J.  Eq.  124, 
90  Am.  Dec.  613 ;  21  Am.  &  Eng.  Enc  Law, 
p.  928;  Waterman,  Spec.  Perf.  §  200;  1 
Warvelle,  Vendors,  §§  125,  126;  Pom.  Spec. 
Perf.  of  Contracts,  §§  167-169;  Guyer  v. 
Warren,  176  111.  328,  51  N.  E.  580;  Wilcox 
V.  Cline,  70  Mich.  517,  38  N.  W.  555;  Rose 
V.  Parks,  93  Ala.  163,  11  L.  R.  A.  148,  30 
Am.  St.  Rep.  47,  8  So.  368 ;  Hall  v.  Center, 
40  Cal.  63.  Waterman,  in  the  section  cited, 
states  that  it  is  doubtful  if  such  an  agree- 
ment should  be  called  an  exception  to  the 
general  rule  as  to  mutuality,  since  it  is  in 
fact  a  conditional  contract,  and,  when  the 
condition  has  been  made  absolute  by  a  com- 
pliance with  its  terms,  the  contract  becomes 
mutual  and  capable  of  enforcement  by  either 
party.  See  also  2  Warvelle,  Vendors,  2d  ed. 
§  739.  Such  an  agreement — that  is,  an  op- 
tional agreement  to  convey,  made  upon 
proper  consideration,  or  forming  part  of  a 
lease  or  other  contract  that  is  in  fact  the 
consideration  for  it — cannot  be  revoked  bv 
the  vendor  within  the  period  granted  for 
the  exercise  of  the  option.  Authorities 
supra.  But  a  mere  proposal  without  consid- 
eration creates  no  obligation,  unless  accept- 
ed according  to  its  terms ;  and  it  may,  there- 
fore, be  withdrawn  at  any  time  before  ac- 
ceptance, though,  if  such  an  offer  is  allowed 
to  remain  open  until  accepted,  it  will  become 
a  binding  contract.  When  the  option  given 
upon  a  consideration  is  accepted  within  the 
time  allowed,  and  according  to  its  terms,  the 
offer  and  acceptance  constitute  a  contract 
of  sale :  and  the  same  result  flows  from  the 
acceptance  of  an  offer  without  consideration, 
if  accepted  before  the  offer  is  withdrawn  or 
revoked.  1  Warvelle,  Vendors,  §§  125,  126. 
An  agreement  in  a  lease,  granting  the  lessee 
the  privilege  of  purchasing  the  premises 
within  a  stated  period  upon  specified  terms, 
is  regarded  as  a  continuing  offer  to  sell, 
which  may  not  be  revoked  during  the  period 
within  which  the  agreement  permits  the 
option  to  be  exercised.    Ihid.    In  such  case. 
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where  no  other  consideration  is  stated  or 
shown,  the  lease  itself,  with  the  affirmative 
<!Ovenants  of  the  lessee,  is  usually  considered 
as  a  sufficient  consideration  for  the  agree- 
ment to  sell  and  convey  at  the  lessee's  op- 
tion. 

Now,  in  the  case  at  bar,  the  optional 
agreement  does  not  recite  a  consideration; 
but  it  is  contained  in  a  written  contract 
signed  by  the  parties,  and  it  is  main- 
tained on  the  part  of  defendants  in  er- 
ror that  the  contract,  being  a  lease  of 
the  premises,  constituted  a  sufficient  con- 
sideration for  the  agreement  to  convey,  and 
it  seems  to  be  relied  on  as  the  sole  consid- 
eration. On  the  other  hand,  it  is  contended 
that  the  contract  never  took  effect  or  became 
operative  as  a  lease,  or  for  any  other  pur- 
pose, for  the  reason  that  the  plaintiff  neg- 
lected to  perform  a  condition  precedent  to 
its  operation,  viis,,  the  agreement  to  deposit 
$500  as  security  for  her  faithful  perform- 
ance of  the  lease  and  the  payment  of  the 
taxes.  Hence  it  is  insisted  that  the  paper 
did  not  amount  to  a  lease,  and  could  not, 
therefore,  be  regarded  as  a  proper  consider- 
ation for  the  optional  agreement,  and  that 
the  lessor,  Frank,  revoked  the  agreement  by 
the  sale  and  conveyance  of  the  premises 
to  his  codefendant,  Mrs.  McKenzie,  which 
fact  was  brought  to  the  knowledge  of  the 
plaintiff  shortly  thereafter,  and  before  any 
acceptance  on  her  part  of  the  privilege  of 
purchase.  It  becomes  important,  therefore, 
to  consider  the  character  of  the  agreement 
to  make  the  deposit,  and  whether  the  failure 
to  do  so  rendered  the  lease  ineffective. 
There  is  no  dispute  upon  the  facts  as  to  the 
deposit.  It  was  neither  made  nor  offered 
at  any  time ;  but,  on  the  contrary,  the  plain- 
tiff stated,  after  her  eviction,  and  when  her 
Attention  was  called  to  her  neglect  to  com- 
ply with  her  agreement  to  secure  her  per- 
formance of  the  terms  of  the  lease  by  mak- 
ing a  deposit  of  $500,  that  she  repudiated 
that  part  of  the  contract. 

Conditions  precedent  are  to  be  strictly 
•complied  with.  Such  a  condition  is  one  that 
must  happen  or  be  performed  before  the  es- 
tate dependent  upon  it  can  arise  or  be  en- 
larged, while  a  condition  subsequent  defeats 
the  estate  in  case  it  does  not  happen  or  is 
not  performed.  In  determining  whether  a 
particular  provision  amoimts  to  a  condition 
•or  not,  the  rule  is  that  the  intention  of  the 
grantor  governs.  Such  intention  is  to  be 
gathered  from  the  whole  instrument  and  the 
existing  facts.  The  authorities  lay  down  the 
principle  that  whether  a  condition  is  prece- 
dent or  subsequent  depends  upon  the  intent 
•of  the  parties,  as  collected  from  the  whole 
•contract,  whatever  the  order  in  which  they 
•are  found,  or  the  manner  in  which  they  are 
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expressed,  although  certain  words  are  cus- 
tomary when  a  condition  rather  than  a  cove- 
nant is  intended.  But  it  seems  that  the 
same  words  may  be  employed  to  create  either 
a  covenant  or  a  condition.  The  words  em- 
ployed in  the  beginning  of  the  instrument 
are  words  of  present  demise.  It  reads :  ''This 
article  of  agreement,  made  and  entered  into 
this  4th  day  of  April,  1901,  by  and  between 
Abe  Frank,  party  of  the  first  part,  and  S. 
Henrietta  Carlile-Kent,  party  of  the  second 
part,  witnesseth:  That  the  party  of  the 
first  part  has  this  day  leased  to  the  party  of 
the  second  part  the  following  described  lands 
[description]  for  a  term  of  six  months  from 
April  1,  1901,  and  the  party  of  the  second 
pai*t  agrees  to  pay  as  rental  of  said  premises 
the  taxes  on  the  same  for  the  current  year 
1901."  Then  follows  the  clause  giving  the 
privilege  of  purchase,  and  following  that 
are  the  other  agreements  as  to  the  use  of 
the  premises,  and  the  instrument  then  con- 
cludes with  the  agreement  for  the  deposit 
that  is  quoted  in  an  earlier  part  of  this  opin- 
ion. 

The  deposit  was  required  for  a  specified 
purpose,  viz.,  to  secure  the  faithful  perform- 
ance by  plaintiff,  the  lessee,  of  the  lease, 
and  the  payment  of  the  taxes.  She  had 
agreed  to  keep  the  fences  and  buildings  in 
repair,  to  refrain  from  pasturing  stodc  upon 
certain  designated  lands,  and  to  limit  her 
use  of  the  premises  in  other  respects;  and 
the  only  rental  was  to  be  the  taxes  for  the 
year,  and  a  certain  portion  of  the  crops, 
should  she  not  exercise  the  option  of  pur- 
chase. Now,  we  know,  as  the  parties  doubt- 
less also  kneW;  that  the  taxes  would  not  be- 
come due  or  payable  until  a  very  short  time 
before  the  expiration  of  the  lease.  The  stat- 
utes require  the  tax  list  to  go  into  the  hands 
of  the  collector  by  the  third  Monday  of  Sep- 
tember, and  the  taxes  would  not  become  de- 
linquent until  the  last  day  of  December.  In- 
deed, the  amount  of  the  taxes  could  not  have 
been  ascertained  until  September.  Here, 
then,  is  to  be  perceived  a  substantial  reason 
for  the  requirement  of  security  in  advance. 
A  reason  is  also  to  be  found  in  the  nature 
of  the  covenants  of  the  plaintiff  respecting 
the  use  to  be  made  of  certain  parts  of  the 
premises,  as  well  as  to  the  keeping  of  the  im- 
provements in  repair.  This  would  all  indi- 
cate that  the  agreement  for  the  security  was 
intended  as  a  condition,  rather  than  a  mere 
covenant.  Moreover,  as  a  covenant,  it  would 
have  added  nothing  substantially  to  the  con- 
tract. The  damages  that  might  be  recov- 
ered upon  its  breach  could  not  have  exceeded 
the  damages  sustained  by  a  breach  of  the 
covenants  which  it  was  intended  to  secure; 
and  those  damages  would  be  as  capable  of 
recovery  by  assigning  and  proving  a  breach 
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of  the  principal  covenants.  The  very  nature 
of  the  provision  would  seem  to  stamp  it  as 
a  condition  precedent.  There  would  be  lit- 
tle necessity  for  requiring  security  by  a  de- 
posit of  money  after  the  time  for  perform- 
ance of  the  lease  had  expired,  and  the  lessee 
had  enjoyed  on  her  part  all  its  benefits.  As 
no  time  for  making  the  deposit  was  stated, 
doubtless  a  reasonable  time  would  be  im- 
plied, and,  had  the  lessee  been  out  of  pos- 
session, a  tender  of  the  security  and  de- 
mand for  possession  within  a  reasonable 
time  might  no  doubt  have  entitled  her  to 
possession  under  the  lease.  But  no  such 
question  arises  here.  It  was  clearly  proved, 
and  so  found  by  the  court,  that  she  was  in 
possession  at  and  prior  to  the  making  of 
the  contract.  There  is  nothing  in  the  evi- 
dence to  show  that  Frank  did  any  act 
toward  placing  her  in  possession;  nor  is  the 
title  or  right  under  which  she  had  been  in 
possession  disclosed,  except,  perhaps,  it  may 
be  inferred  from  a  circumstance  to  which 
we  sliall  have  occasion  to  refer. 

There  is  no  question  of  waiver  of  the 
condition  which  we  are  permitted  to  con- 
sider. The  pleadings  set  out  a  full  compli- 
ance with  all  conditions,  and  the  judgment 
of  the  court  was  based  upon  a  finding  that 
they  had  been  substantially  complied  with. 
The  reply,  indeed,  alleges  that  Frank  did  not 
demand  the  deposit;  but  he  was  not  required 
to  do  80.  There  is  no  showing,  however,  as 
to  that  averment.  The  evidence  is  silent  as 
to  whether  or  not  such  a  demand  was 
made.  But,  when  the  plaintiff  was  charged 
with  failing  to  furnish  the  security,  she 
responded  by  saying  that  she  repudiated 
that  agreement.  It  is  not  disclosed,  more- 
over, that  Frank  did  anything  toward  recog- 
nizing the  possession  of  the  plaintiff,  after 
the  making  of  the  contract,  or  that  he  did 
any  act  in  relation  to  the  property,  except 
to  sell  and  convey  it  to  Mrs.  McKenzie  on 
April  17th;  and  after  that  the  record  is 
silent  concerning  him  until  his  refusal  of 
the  tender  of  the  purchase  price  Septem- 
ber 20th,  except  that  he  appears  to  have  been 
present  at  an  interview  between  the  plain- 
tiff and  Mrs.  McKenzie,  and  their  attorneys, 
after  >plaintiff  had  been  evicted  from  the 
premises.  But  we  think  the  question  of 
waiver  is  not  the  case  now  before  us.  The 
trial  court  made  no  finding  in  that  respect, 
and  such  an  issue  is  not  presented  by  the 
pleadings. 

The  above  facts  have  been  adverted  to  for 
the  purpose  of  showing  that  nothing  ap- 
pears, even  by  the  subsequent  conduct  of 
Frank,  to  indicate  an  intention  to  treat  the 
agreement  for  security  as  anything  other 
than  a  condition  precedent  to  any  right  of 
the  plaintiff  to  the  premises  under  the  lease. 
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Similar  provisions  have,  so  far  as  we  have 
been  able  to  discover,  been  held  to  amount  to 
conditions  precedent.  In  the  English  case 
of  John  y.  Jenkins,  1  Cromp.  &  M.  227,  the 
lease  there  before  the  court  contained  words 
of  present  demise:  "He,  the  said  Esau 
Jenkins,  lets  this  farm  to  David  Jones,"  etc 
But  the  following  clause  was  contained  in 
it:  "David  Jones  is  to  give  two  sureties 
to  answer  for  the  rent."  The  court  said  that 
the  provision  as  to  sureties  was  very  im- 
portant, and  showed  that  the  instrument 
was  never  intended  to  operate  as  a  lease  at 
all  events,  but  to  operate  as  an  agreement 
only,  and  that  it  was  not  to  so  operate,  ex- 
cept security  should  be  given  for  the  rent  by 
two  sureties  on  the  part  of  plaintiff;  and, 
as  no  sureties  were  given,  the  instrument 
was  for  that  reason,  as  well  as  others  un- 
necessary to  mention,  held  to  be  without  ef- 
fect, and  the  plaintiff's  possession  was  held 
to  have  been  under  the  terms  of  a  previous 
tenancy.  In  that  case  the  plaintiff  was  in 
possession  as  tenant  under  a  former  agree- 
ment when  the  one  in  controversy  was  en- 
tered into.  In  MoGaunten  v.  Wilbur,  1  Cow. 
257,  a  house  was  hired  on  October  31st  for 
six  months  from  the  1st  day  of  November 
following,  for  which  the  hirer  agreed  to  pay 
$150,  $50  to  be  paid  in  advance,  and  the 
residue  to  be  secured  by  a  bill  of  sale  of  his 
furniture  in  the  nature  of  a  mortgage.  At 
the  time  of  the  hiring  the  hirer  mentioned 
that  he  would  not  want  possession  for  a 
fortnight.  On  the  3d  of  November  the  own- 
er of  the  house,  not  having  received  the  ad- 
vance payment  or  security,  rented  it  to  an- 
other tenant.  A  few  days  later  the  first 
party  tendered  the  $50  and  bill  of  sale,  and 
demanded  possession.  It  was  held  that,  as 
the  tenancy  under  the  agreement  was  to 
commence  November  1st,  and  the  advance 
payment  had  not  been  made  on  that  day, 
nor  the  security  given,  the  owner  had  the 
right  to  consider  the  contract  at  an  end,  and 
let  his  house  to  any  other  person.  To  the 
same  effect  are  the  following  cases:  Andis 
V.  Personeti,  108  Ind.  202,  9  N.  E.  101; 
Hard  v.  Brown,  18  Vt.  87.  See  also  Cos- 
sity  V.  Robinson,  8  B.  Mon.  279;  Stainion 
V.  Brown,  6  Dana,  248;  Burlington  d  M. 
River  R.  Co,  v.  Boeetler,  15  Iowa,  555. 

It  is  impossible,  therefore,  to  construe  the 
provision  in  question  as  anything  other  than 
a  condition  precedent,  and  hence,  until  per- 
formed, the  instrument  was  only  an  agree- 
ment for  a  lease ;  but,  not  having  been-  per- 
formed, the  lease  did  not  become  effective 
or  binding  upon  the  owner  of  the  premises, 
and  cannot  be  regarded  as  constituting  a 
consideration  for  the  optional  agreement  to 
convey.  There  is  nothing  in  the  fact  of 
plaintiff's  possession  to  change  the  situation. 
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She  was  in  possession  at  and  before  the 
signing  of  the  contract,  and  there  is  no 
proof  that  Frank  delivered  possession  to 
her.  It  is  not  perceived,  therefore,  upon 
what  ground  such  possession  can  be  re- 
garded as  imparting  vitality  to  the  lease. 
In  the  absence  of  any  other  showing,  she 
would  be  but  a  mere  tenant  by  sufferance. 
Rev.  Stat.  1899,  §  2772.  The  taking  and 
keeping  possession  by  the  plaintiff,  without 
more,  was  cleariy  not  a  part  performance  of 
the  contract  on  her  part.  Possession  is  what 
she  contracted  to  receive,  not  to  give,  and 
there  is  no  opportunity  or  foundation  in  this 
case  upon  the  record  for  the  application  of 
the  principle  that,  when  a  party  has  volun- 
tarily accepted  the  benefits  of  part  perform- 
ance, he  may  be  precluded  from  insisting 
upon  the  performance  of  the  residue  as  a 
condition  precedent  to  bis  liability  to  pay 
for  what  he  has  received.  No  doubt,  had 
the  lessor  put  the  lessee  in  possession,  that 
act  might  have  indicated  an  intentiob  not  to 
treat  the  agreement  for  security  as  a  con- 
dition precedent;  and  possibly  the  same  in- 
tention might  have  been  gathered  from  af- 
firmative acts  of  the  lessor  in  recognition 
of  the  possession  and  an  existing  tenancy 
under  the  contract.  But  there  is  no  evi- 
dence of  such  acts  on  Frank's  part.  The 
evidence  does  disclose  a  notice  served  upon 
the  plaintiff  in  the  early  part  of  July  by 
Mrs.  McKenzie,  which  seems  to  recognize  in 
a  way  that  plaintiff  was  holding  under  the 
lease,  but  asserted  that  she  had  not  com- 
plied with  its  terms,  and  that  the  giver  of 
the  notice  reserved  the  right  to  declare  the 
lease  forfeited.  But  Mrs.  McKenzie  was  not 
a  party  to  the  contract,  and  we  do  not  un- 
derstand that  she  could,  by  recognizing  the 
lease  at  that  time  and  in  that  manner,  ren- 
der it  effective,  so  as  to  make  the  obligation 
to  convey  binding  upon  Frank,  her  vendor. 
There  is  nothing  to  show  that  the  latter 
advised  or  consented  to  the  notice,  or  knew 
of  it,  and  hence  it  can  hardly  be  deemed 
persuasive  of  an  intention  on  his  part,  or 
of  the  parties  to  the  contract,  to  consider 
the  contract  as  a  present  demise,  and  the 
provision  as  to  security  as  a  mere  covenant. 
We  are  constrained,  therefore,  to  hold 
that  the  finding  of  substantial  compliance 
with  the  terms  of  the  contract  is  not  sus- 
tained by  the  evidence.  No  doubt  the  con- 
tract was  valid,  so  far  as  effective,  and  the 
agreement  to  convey  upon  payment  of  the 
specified  price,  although  without  considera- 
tion, obligated  Frank  to  make  the  convey- 
ance, had  there  been  an  acceptance  and  ten- 
der before  a  revocation  on  his  part.  But 
as  his  promise  was,  so  far  as  the  record  dis- 
closes, without  consideration,  it  was  his 
privilege  to  revoke  it  at  any  time  previous 
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to  acceptance;  and  the  sale  and  conveyance 
of  the  property  to  Mrs.  McKenzie,  which 
does  not  appear  to  have  been  otherwise  than 
in  good  faith  and  for  a  valuable  considera- 
tion, and  which  was  brought  to  the  knowl- 
edge of  the  plaintiff  before  any  attempted 
acceptance  of  the  option,  amounted  to  a 
sufficient  revocation.  Dickinson  v.  Dodds, 
L.  R.  2  Ch.  Div.  463;  Coleman  v.  Apple- 
garth,  68  Md.  21,  6  Am.  St.  Rep.  417,  11  Atl. 
284;  LiUle  v.  Thurston,  58  Me.  86;  War- 
ren  v.  Richmond,  53  111.  52.  There  was  no 
apparent  attempt  on  the  trial  to  show,  nor 
is  it  now  suggested,  that  the  optional  agree- 
ment was  based  upon  any  other  considera- 
tion than  the  lease.  There  is  a  fact  disclosed 
by  the  evidence  that  seems  to  point  to  the 
probability  of  an  executed  consideration  in- 
dependent of  the  lease.  The  plaintiff  intro- 
duced in  evidence  a  warranty  deed  of  the 
same  date  as  the  contract  in  question,  where- 
by it  appears  that  the  plaintiff  conveyed 
the  identical  premises  to  the  defendant 
Frank,  in  which  the  consideration  is  stated 
to  be  $5,000;  and  it  is  shown  that  plaintiff 
had  before  that  date  been  in  possession  of 
the  property.  But  the  deed  is  not  in  any 
way  explained,  nor  is  there  any  proof  that 
it  formed  a  part  of  the  transaction  out  of 
which  grew  the  optional  agreement.  Had 
the  agreement  of  Frank  to  subsequently  con- 
vey the  premises  to  plaintiff  at  her  option 
been  made  in  consideration  of  her  convey- 
ing the  property  to  him,  and  as  a  part  of 
the  same  transaction,  we  are  inclined  to 
think  that  it  would  have  been  competent 
for  plaintiff'  to  have  shown  that  fact,  and 
that  it  might  have  rendered  the  optional 
agreement  binding  for  the  period  in  which 
the  option  was  permitted  to  be  exercised, 
notwithstanding  that  no  right  of  possession 
was  acquired  under  the  lease  because  of  the 
failure  to  furnish  the  required  security.  It 
is  true  that  in  her  testimony  plaintiff  speaks 
of  her  right  to  "repurchape"  the  property. 
But  there  was  no  attempt  to  show  that  she 
obtained  or  contracted  for  that  right  at  the 
time  she  executed  her  deed  or  as  a  part  of 
that  transaction. 

Counsel  for  plaintiff  asked  her,  when  she^ 
was  on  the  witness  stand,  to  state  the  con- 
versation between  herself  and  Frank  at  the- 
time  she  "signed  this  deed;"  and,  upon  ob- 
jection being  interposed,  coimsel  stated  that, 
the  proof  was  offered  particularly  in  sup- 
port of  the  second  cause  of  action,  to  show 
that  Frank  did  not  intend  to  comply  with 
his  agreement,  and  to  show  malice  and 
wrongful  acts  on  the  part  of  both  defend- 
ants. The  objection  was  sustained,  and  the 
proof  offered  excluded.  The  deed  and  the 
conversation  at  the  time,  therefore,  do  not 
seem  to  have  been  offered  as  proof  of  con- 
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sideration  for  the  optional  agreement;  and, ' 
as  the  deed  and  contract  were  not.  connected 
by  the  evidence,  we  are  not  at  liberty  to 
supply  the  omission  by  inference,  if,  indeed, 
there  was  any  omission.  It  is  not  our 
privilege  to  assume  that  they  were  related. 
It  may  be  that  the  agreement  sought  to  be 
enforced  was  an  afterthought,  and  entered 
into  after  the  transaction  resulting  in  the 
conveyance  of  the  property  to  Frank  had 
been  entirely  closed.  There  is  nothing  in 
the  findings  of  the  trial  court  to  indicate 
that  any  reliance  was  placed  upon  the  deed. 
It  follows,  from  our  conclusions  as  to  the 
contract  relied  on  imder  the  pleadings  and 
evidence,  that  the  district  court  erroneously 
found  it  to  be  obligatoiy  upon  the  vendor, 
Frank,  during  its  term,  and  to  be  binding 
upon  him  to  convey  the  property  upon  the 
tender  by  plaintiff  of  the  purchase  price  in 
September,  when  the  tender  was  made.  As 
the  cause  must  be  remanded  for  new  trial, 
it  will  be  proper  for  us  to  say  that  we  do 
not  coincide  with  the  contention  of  counsel 
for  plaintiffs  in  error  that  the  tender  was 
made  to  the  wrong  party,  assuming  that  the 
agreement  to  convey  was  then  in  force.  Mrs. 
McKenzie  was  not  a  party  to  the  contract. 
Frank's  conveyance  to  her  would  not  have 
released  him  from  his  obligations  to  perform 
the  contract,  had  it  been  incapable  of  revo- 
cation on  hia  part.  The  doctrine  of  specific 
performance  of  contracts  for  the  sale  and 
purchase  of  land  is  said  to  mainly  depend 
upon  the  principle  of  the  transmission  by 
the  contract  of  an  equitable  estate,  and  the 
impressing  of  a  trust  upon  the  legal  estate 
for  the  benefit  of  the  vendee;  and  a  subse- 
quent purchaser  from  the  vendor,  with  no- 
tice of  the  previous  contract,  stands  in 
equity  in  the  place  of  his  vendor,  and  is  as 
much  a  trustee  as  he  was;  and  therefore  he 
may  be  compelled  to  specifically  perform  his 
vendor's  contract  by  conveying  the  legal 
title  to  the  first  purchaser.  Waterman, 
Spec.  Perf.  §  512.  The  object  of  the  tender 
was  to  exercise  the  claimed  option  within 
the  time  limited,  and  to  show  an  acceptance 
of  the  option  according  to  its  terms;  and, 
under  the  circumstances  of  this  case,  had 
the  option  been  a  subsisting  one,  we  are  of 
the  opinion  that  the  tender  was  properly 
made  to  Frank,  who  had  entered  into  the 
covenant  to  convey;  and  thereupon  both 
67  L.  R.  A. 


Frank  and  his  grantee,  Mrs.  McKenzie, 
would  have  become  bound  to  make  the  con- 
veyance. Sizer  v.  Clark,  116  Wis.  634,  93 
N.  W.  539. 

It  further  follows  that  the  court  erro- 
neously awarded  the  plaintiff  damages  for 
the  withholding  of  possession  from  her  from 
the  time  of  her  eviction  up  to  the  date  of 
the  decree.  Not  having  performed  the  con- 
dition precedent  to  her  right  of  possession 
under  the  lease,  she  could  not  lawfully  re- 
tain it.  Even  had  there  been  shown  an  in- 
dependent consideration  for  the  agreement 
to  convey,  she  would  not  have  been  en- 
titled to  possession,  in  consequence,  merely, 
of  such  an  option,  in  the  absence  of  an  ex- 
press stipulation  to  that  effect,  until,  at 
least,  she  had  made  the  tender  and  demand- 
ed a  deed.  2  Warvelle,  Vendors,  2d  ed.  5§ 
891,  958.  It  is  evident  that  the  damages 
were  awarded  upon  the  second  cause  of  ac- 
tion on  the  theory  that  both  defendants 
had  wrongfully  and  maliciously  dispossessed 
the  plaintiff  and  used  and  occupied  the 
premises.  Upon  that  theory,  as  already  in- 
dicated, we  think  it  doubtful  if  there  was 
a  sufficient  showing  to  hold  Frank  account- 
able for  the  acts  of  his  codefendant.  But, 
as  the  case  must  go  back  upon  other 
grounds,  it  is  not  necessary  to  express  a  de- 
cided opinion  upon  that  question;  and  for 
obvious  reasons  it  is  not  necessary  to  consid- 
er whether,  had  the  optional  contract  been 
shown  to  be  binding  and  incapable  of  revo- 
cation by  the  vendor  during  its  term,  Frank 
would  have  been  liable  in  damages  for  plain- 
tiff's loss  of  possession  after  the  tender,  up- 
on the  theory  that  after  tender  she  became 
in  equity  the  owner,  and  thereafter  entitled 
to  possession  or  the  rents  and  profits,  and 
that  a  court  of  equity,  in  order  to  adjust 
the  rights  of  the  parties,  in  furtherance  of 
justice,  might,  in  an  action  for  specific  per- 
formance, award  damages  for  deprivation 
of  possession.  See  2  Warvelle,  Vendors,  § 
958;  Waterman,  Spec.  Perf.  §  519;  Wor- 
rail  v.  Munn,  38  N.  Y.  137 ;  Cole  v.  Tyson, 
43  N.  C.  (8  Ired.  Eq.)  170. 

For  the  reasons  stated,  the  judgment  will 
be  rcvcrsedf  and  the  cause  remanded  for  new 
trial. 

Com,  Ch.  J.,  and  Knight,  J.,  concur. 
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SURANCE COMPANY. 
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Fla. 
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*1.  Chapter  4173,  p.  lOl,  act  approved 
June  SB,  1893*  proT'tdingr  for  tlie  recoT*- 
err  of  attorneytt'  fees  In  certain  actions 
against  fire  and  life  insurance  companies,  was 
not  repealed  by  chapter  4677,  p.  38,  act  ap- 
proved May  31,  1899,  nor  is  it  repugnant  to 
any  provision  of  tbe  Constitution  of  Florida 
or  the  Constitution  of  the  United  States. 

2.  A  policy  of  inanrance  for  $2,600  on 
tifro  bnildingra  contained  a  clause  provid- 
ing that  "this  entire  policy,  unless  otherwise 
provided  by  agreement  indorsed  hereon  or 
added  hereto,  shall  be  void  if  the  insured 
now  has,  or  shall  hereafter  make  or  procure, 
any  other  contract  of  Insurance,  whether 
valid  or  not,  on  property  covered  in  whole  or 
in  part  by  this  policy.'*  Attached  to  the 
policy  were  three  indorsement  slips,  all  same 
date  as  the  policy,  one  fixing  the  Insurable 
value  of  the  property  at  $2,600,  in  compli- 
ance with  the  requirements  of  chapter  4677, 
p.  33,  act  approved  May  31,  1899,  another 
being  the  standard  mortgage  clause  with  full 
contribution,  and  the  third  containing  a  de- 
scription of  the  property  Insured,  with  the 
amount  of  insurance  written  thereon,  and  a 
clause  as  follows :  "Two  thousand  five  hun- 
dred total  concurrent  Insurance  permitted." 
Held,  that  the  clause  last  quoted,  construed 
in  connection  with  the  language  of  the  entire 
policy,  permitted  other  concurrent  Insurance 
not  to  exceed  $2,500. 

3.  In  conatmlng:  tlie  different  proTl- 
•iona  of  a  contract  of  Inanrance,  all 

must  be  so  construed,  if  it  can  reasonably  be 
done,  as  to  give  effect  to  each.  Where  two 
interpretations  equally  fair  may  be  given, 
that  which  gives  the  greater  indemnity  will 
prevail.  If  one  interpretation,  looking  to  the 
other  provisions  of  the  contract  and  to  its 
general  object  and  scope,  would  lead  to  an  ab- 
surd conclusion,  such  interpretation  must  be 
abandoned,  and  that  adopted  which  will  be 
more  consistent  with  reason  and  probability. 
In  all  cases  the  policy  must  be  liberally  con- 
strued in  favor  of  the  insured,  so  as  not  to 
defeat,  without  a  plain  necessity,  his  claim 
to  the  indemnity  which,  in  making  the  in- 
surance, it  was  his  object  to  secure.  When 
the  words  are,  without  violence,  susceptible 

•Headnotes  by  Cakter,  P.  J. 


Note. — For  a  somewhat  similar  case  in  this 
series  holding  that  a  standard  guaranty  to 
maintain  80  per  cent  insurance  stamped  on  a 
policy  of  fire  insurance  does  not  supersede  a 
provision  that  the  policy  shall  be  void  in  case 
of  other  Insurance,  see  Cutler  v.  Royal  Ins.  Co. 
41  L.  R.  A.  159. 

As  to  constitutionality  of  provision  for  at- 
torneys' fees  in  particular  class  of  cases,  see 
also  note  to  Louisville  Safety  Vault  &  T.  Co.  v. 
Louisville  &  N.  R.  Co.  14  L.  R.  A.  586,  and  the 
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of  two  interpretations,  that  which  will  8ua< 
tain  the  claim  of  the  insured  and  cover  his 
loss  must,  in  preference,  be  adopted. 

4.  If  a  written  contract  la  antblgrnona 
or  obacnre  In  Ita  ternia,  so  that  the  con- 
tractual intention  of  the  parties  cannot  be 
understood  from  a  mere  inspection  of  the  in- 
strument, extrinsic  evidence  of  the  subject- 
matter  of  the  contract,  of  the  relations  of  the 
parties  to  each  other,  and  of  the  facts  and 
circumstances  surrounding  them  when  they 
entered  into  the  contract,  may  be  received  to 
enable  the  court  to  make  a  proper  interpre- 
tation of  the  Instrument 

(Mocker,  J.,  and  Taylor,  Oh.  J.,  diaaent.) 

(July  19,  1904.) 

ERROR  to  the  Circuit  Court  for  Duval 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  en- 
force payment  of  the  amount  alleged  to  be 
due  on  a  fire-insurance  policy.    Reversed. 

Statement  by  Carter,  P.  J.: 

On  July  25,  1901,  plaintiff  in  error  be- 
gan an  action  against  the  defendant  in  er- 
ror in  the  circuit  court  of  Duval  county  to 
recover  upon  a  fire-insurance  policy.  There 
was  a  verdict  and  judgment  for  defendant, 
from  which  this  writ  of  error  was  taken 
by  the  plaintiff. 

The  original  declaration  contains  three 
counts.  The  first  is  substantially  in  the 
form  prescribed  by  chapter  4935,  p.  67,  act 
approved  May  31,  1901.  It  makes  no  refer- 
ence to  other  insurance  upon  the  property. 
It  claims  attorneys'  fees  under  chapter 
4173,  p.  101,  act  approved  June  2,  1893. 

The  court  sustained  a  demurrer  to  the 
second  count,  and,  in  view  of  the  con- 
clusions reached  on  other  assignments  of 
error,  it  is  not  deemed  necessary  to  state 
the  substance  of  that  count,  or  to  consider 
the  assignment  of  error  based  upon  that 
ruling. 

The  third  coxmt  was  for  attorneys'  fees 
under  chapter  4173,  eupra.  Upon  motion 
the  court  struck  out  so  much  of  the  first 
count  as  claimed  attorneys'  fees,  and  sus- 
tained a  demurrer  to  the  third  coxmt. 

After  the  ruling  upon  the  demurrers  the 
plaintiff  amended  his  declaration  by  adding 


later  cases  in  this  series  of  Union  Cent.  L.  Ins. 
Co.  V.  Chownlng,  24  L.  R.  A.  504 ;  Hocking 
Valley  Coal  Co.  v.  Rosser,  29  L.  R.  A.  886; 
Vogel  V.  rekoc,  30  L.  R.  A.  491 ;  Cameron  v. 
Chicago,  M.  &  St.  P.  R.  Co.  31  L.  R.  A.  553; 
Dell  V.  Marvin,  45  L.  R.  A.  201 ;  Davidson  v. 
Jennings,  48  L.  R.  A.  340 ;  Gano  v.  Minneapolis 
&  St.  L.  R.  Co.  55  L.  R.  A.  263 ;  Missouri,  K.  & 
T.  R.  Co.  V.  Simonson.  57  L.  R.  A.  765 ;  and 
Atkinson  v.  Woodmansee,  64  L.  R.  A.  3?5. 
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two    new    counts,    numbered,    respectively, 
second  and  third.    The  second  count  of  the 
amended  declaration  alleges:     That  on  or 
about  January  10,  1901,  plaintiff,  being  the 
owner  of  the  property  insured,  applied  to 
defendant  to   issue  a   policy   of   insurance 
for  $2,500  thereon  against  loss  or  damage 
by  fire,  and  directed  the  defendant  to  pro- 
vide in  said  policy  for  $2,500  additional  in- 
surance upon  said  property.     That  there- 
after, in  compliance  with  such  request  and 
direction,    the    defendant    issued    and    de- 
livered  to   plaintiff,     in    consideration    of 
$56.25  to  it  then  paid  by  plaintiff,  its  policy 
of  insurance,  which  said  policy  permitted 
$2,500  other  and  additional  insurance,  and 
thereby  promised  to  insure  plaintiff  against 
loss  or  damage  by  fire  to  the  amount  of  $2,- 
500,  and  to  make  good  unto  plaintiff  the 
loss  or  damage  that  might  happen  to  an 
amount  not  exceeding  $2,500  for  one  year 
from  the  10th  day  of  January,  1901,  to  the 
10th  day  of  January,  1902,    on    the    two- 
story  frame  shingle-roof  buildings  and  ad- 
ditions situate  231-233  West  Beaver  street, 
Jacksonville,  Florida,  being  $1,250  specific- 
ally on  each  building,  the  loss  to  be  paid 
sixty  days  after  due  notice  and  proofs  made 
by  the  plaintiff  and  received  by  the  defend- 
ant; and  in  said  policy  sundry  provisions, 
conditions,    prohibitions,    and    stipulations 
were   and   are   contained   and   thereto   an- 
nexed, as  by  a  copy  of  said    policy    filed 
therewith  and  made  a  part  of  the  declara- 
tion more  fully  appears.    That  at  the  time 
said  policy  was  issued  and  delivered  there 
was  other  and  additional    insurance    upon 
the  property  to  the  amount  of  $1,500,  of 
which  defendant  had  notice  at  and  before 
the  time  it  issued  and  delivered  its  policy 
to  the  plaintiff,  and  said  other  and  addi- 
tional insurance  to  the  amount  of  $1,500 
was  in  force  and  effect  at    the    time    the 
property  was  destroyed  by  fire.    That  after- 
wards, on  May  3,  1901,  the  property  was 
totally  burned  and  destroyed  by  fire,  and 
damage  and  loss  was  thereby  occasioned  to 
plaintiff  to  the   amoimt  of    $2,500,    being 
$1,250  upon  each  of  said  buildings,  in  such 
manner  and  under  such  circumstances  as 
to  come  within  the    promise    and    under- 
taking of  the  policy,  and  to  render  liable 
and  oblige  the  defendant   to   pay  plaintiff 
said'  sum  of  $2,500  on  account  of  its  policy, 
of  which  loss  defendant  had  due  notice,  to 
wit,  on  or  about  May  10,  1901,  whereupon 
defendant  then  and  there  denied  that  it  was 
liable  under  and  by  virtue  of    the    policy, 
and   denied   that   there   was   anything   due 
plaintiff  on  account  of  the  policy,  and  re- 
fused to  pay  said  loss,  or  any  part  thereof, 
for  the  reason  that  at  the  time  said  prop- 
erty was  destroyed  by  fire  there  was  other 
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and  additional  insurance  upon  the  property 
to  the  amount  of  $1,500.  That,  although 
all  conditions  had  been  performed  and  ful- 
filled, and  all  events  and  things  existed  and 
happened,  and  all  periods  of  time  had 
elapsed  to  entitle  plaintiff  to  a  performance 
of  the  contract  and  to  the  sum  of  $2,500, 
and  nothing  had  occurred  to  prevent  plain- 
tiff from  maintaining  the  action,  yet  the 
defendant  had  not  paid  or  made  good  to  the 
plaintiff  the  amount  of  loss  and  damage,  or 
any  part  thereof;  wherefore  plaintiff 
claims  $4,000  damages. 

The  third  count  of  the  amended  declara- 
tion is  substantially  the  same  as  the  second, 
except  in  two  particulars,  as  follows:  (1) 
It  alleges  that  the  policy  permitted  ''$2,500 
total  concurrent  insurance,"  while  the 
second  count  alleges  that  the  policy  per- 
mitted "$2,500  other  and  additional  in- 
surance." 

Second.  It  alleges  that  long  prior  to  the 
loss  under  the  policy  the  plaintiff  paid  the 
defendant  the  premium  demanded  by  it  for 
the  issuance  of  the  policy,  and  defendant 
received  and  accepted  the  same,  and  that 
after  such  payment  and  receipt  of  the  pre- 
mium the  defendant  knew  of  the  existence 
of  the  other  and  additional  insurance  on 
the  property,  and  with  such  knowledge 
kept  and  retained  the  premium  so  paid,  and 
never  at  any  time  paid  or  returned  the 
same,  or  any  part  thereof,  to  plaintiff,  or 
tendered  or  offered  so  to  do,  but  still  re- 
tains and  keeps  same;  while  the  second 
count  omits  such  allegations.  Each  count 
contains  other  allegations  not  necessary  to 
be  mentioned. 

The  policy  was  attached  to  and  made  a 
part  of  the  declaration.  Three  riders,  or 
indorsement  slips,  each  signed  by  the 
agent,  and  purporting  to  be  attached  to  the 
policy,  appear  as  parts  of  the  policy.  The 
first  indorsement  slip  contains  the  follow- 
ing among  other  provisions :  "Two  thousand 
five  hundred  dollars  on  the  two-story  frame 
shingle-roof  buildings  and  additions,  in- 
cluding foundations,  plumbing,  steam,  gas, 
and  water  pipes  and  connections,  and  all 
permanent  fixtures  for  heating  and  light- 
ing, occupied  as  dwellings  and  situate  231- 
233  West  Beaver  street,  JacksonviUe, 
Fla.,  being  $1,250  specifically  on  each 
building."  "Two  thousand  five  hundred 
dollars  total  concurrent  insurance  permit- 
ted." The  second  indorsement  slip  is  a 
standard  mortgage  clause  with  full  contri- 
bution. The  third  indorsement  slip  is  as 
follows : 

Florida  indorsement  slip.  For  policy 
covering  two  or  more    buildings.     The    in- 
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surable  values  of  the  buildings  herein  de- 
scribed are  fixed  at  the  following  amounts: 
Value  of  buildings: 

Building  No.  1     1260     Building  No.  3. 

Building  No.  2     1260     Building  No.  4. 

Attached  to  policy  No.  263968,  Scottish 
Union  A  National  Insurance  Company,  to 
comply  with  the  act  of  the  legislature  of 
the  state  of  Florida  regulating  the  issue  of 
policies  by  fire  insurance  companies,  ap- 
proved May  31,  1899. 

The  body  of  the  policy  contains  a  stipu- 
lation as  follows:  "This  entire  policy, 
unless  otherwise  provided  by  agreement  in- 
dorsed hereon  or  added  hereto,  shall  be  void 
if  the  insured  now  has  or  shall  hereafter 
make  or  procure  any  other  contract  of  in- 
surance, whether  valid  or  not,  on  property 
covered  in  whole  or  in  part  by  this  policy." 

The  defendant  filed  its  pleas,  making 
them  applicable  to  each  count  as  follows: 

( 1 )  The  alleged  policy  was  void,  in  that, 
without  an  agreement  indorsed  thereon  or 
added  thereto,  the  plaintiff,  at  the  time  said 
alleged  policy  issued,  had  another  contract 
of  insurance  on  property  covered  by  the  al- 
leged policy. 

(2)  The  alleged  policy  was  void  in  that, 
without  an  -  agreement  indorsed  thereon  or 
added  thereto,  the  plaintiff  at  the  time  of 
the  alleged  loss  by  fire  had  another  con- 
tract of  insurance  on  property  covered  by 
said  alleged  policy. 

(3)  At  the  time  said  alleged  policy  was 
issued  and  delivered  there  was  other  and 
additional  insurance  upon  said  property, 
procured  by  the  plaintiff,  to  the  amount  of 
$1,600. 

(4)  At  the  time  said  property  was  de- 
stroyed by  fire  there  was  in  force  and  effect 
other  and  additional  insurance  upon  said 
property,  procured  by  the  plaintiff,  to  the 
amount  of  $1,600. 

(6)  At  the  time  said  alleged  policy  was 
issued  and  delivered  there  was  other  and 
additional  insurance  upon  said  property, 
procured  by  the  plaintiff,  to  the  amount  of 
$1,600,  and  said  defendant  had  no  notice  or 
knowledge  of  said  other  and  additional  in- 
surance. 

(6)  At  the  time  said  property  was  de- 
stroyed by  fire  there  was  in  force  and  ef- 
fect other  and  additional  insurance  upon 
said  property,  procured  by  the  plaintiff,  to 
the  amount  of  $1,600,  and  said  defendant 
had  no  notice  or  knowledge  of  said  other 
and  additional  insurance  until  after  the 
alleged  loss  by  fire. 

The  plaintiff  filed  his  demurrer  to  each 
of  the  defendant's  pleas,  and  assigned  as 
matters  of  law  to  be  argued: 

(1)  The  pleas  do  not  issuably  deny  or 
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avoid     any     material     allegation     of     the 
amended  declaration. 

(2)  Said  pleas  do  not  allege  any  facts 
constituting  a  defense  to  the  several  counts 
of  the  amended  declaration. 

(3)  It  appears  by  the  declaration  that 
the  policy  of  insurance  permitted  other  and 
additional  insurance. 

The  court  sustained  this  demurrer  to  the 
first,  second,  third,  and  fourth  pleas,  so  far 
as  the  third  coimt  of  the  amended  declara- 
tion was  concerned,  and  overruled  it  as  to 
each  of  the  six  pleas  so  far  as  the  first 
and  second  counts  of  the  amended  declara- 
tion were  concerned.  Issue  was  thereafter 
joined  on  the  pleas,  and  a  trial  had,  with 
the  result  stated. 

Among  the  rulings  assigned  as  error  are 
included  those  disposing  of  the  motion  to 
strike,  the  demurrer  to  the  third  count  of 
the  original  declaration  and  the  demurrer 
to  the  pleas,  and  the  court  does  not  deem  it 
necessary  to  consider  any  other. 

Messrs.  E.  P.  Axtell  and  E.  J.  Ii^Engle, 

for  plaintiff  in  error: 

The  policy  in  question  by  its  terms  per- 
mitted other  and  additional  insurance  to 
the  amount  of  $2,600. 

If  there  is  any  doubt  as  to  the  proper 
construction  of  this  stipulation  regarding 
concurrent  insurance  the  doubt  should  be 
resolved  against  the  defendant. 

McM aster  v.  New  York  L.  Ins.  Co,  183 
U.  S.  26,  46  L.  ed.  64,  22  Sup.  Ct.  Rep.  10; 
Imperial  F,  Ins,  Co.  v.  Coos  County,  151  U. 
S.  452,  38  L.  ed.  231,  14  Sup.  Ct.  Rep.  379; 
Liverpool  d  L.  d  G.  Ins.  Co.  v.  Kearney, 
180  U.  S.  132,  46  L.  ed.  460,  21  Sup.  Ct. 
Rep.  326;  Thompson  v.  Pheniw  Ins.  Co.  136 
U.  S.  287,  34  L.  ed.  408,  10  Sup.  Ct.  Rep. 
1019;  First  Nat.  Bank  v.  Hartford  F.  Ins. 
Co.  96  U.  S.  673,  24  L.  ed.  563;  London 
Assur.  Co.  V.  Companhia  de  Moagens  do 
Barreiro,  167  U.  S.  149,  42  L.  ed.  113,  17 
Sup.  Ct.  Rep.  786;  Palatine  Ins.  Co.  v. 
EuDvng,  36  C.  C.  A.  236,  92  Fed.  Ill; 
Kratzenstein  v.  Western  Assur.  Co.  5  L.  R. 
A.  799,  note,  116  N.  Y.  54,  22  N.  E.  221; 
Webster  v.  Dwelling  House  Ins.  Co.  63 
Ohio  St.  668,  30  L.  R.  A.  719,  53  Am.  St. 
Rep.  668,  42  N.  E.  646;  Hoffman  v.  ^tna 
F.  Ins.  Co.  32  N.  Y.  405,  88  Am.  Dec.  337; 
Western  Ins.  Co.  v.  Cropper,  32  Pa.  351,  75 
Am.  Dec.  561;  Orient  Mut.  Ins.  Co.  v. 
Wright,  1  Wall.  456,  17  L.  ed.  506;  Berry- 
man,  Ins.  Digest,  346,  §§  12,  30. 

Where  the  language  of  a  promisor  may 
be  interpreted  in  more  senses  than  one,  it 
is  to  be  interpreted  in  the  sense  in  which 
he  had  reason  to  suppose  it  was  understood 
by  the  promisee. 

Hoffman  v.  ^tna  F.  Ins.  Co.  32  N.  Y. 
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413,  88  Am.  Dec.  337;  Wehaier  v.  Dwelling 
House  Ins,  Co,  63  Ohio  St.  568,  30  L.  R.  A. 
719,  53  Am.  St.  Eep.  658,  42  N.  E.  546; 
Wallace  v.  Oerman-Amerioan  Ins,  Co,  41 
Fed.  742;  International  Nav,  Co.  v.  Atlan- 
tic Mui,  Ins,  Co,  100  Fed.  304. 

If  the  policy  is  susceptible  of  two  inter- 
pretations that  will  be  adopted  which  is 
most  favorable  to  the  insured. 

Thompson  v.  Phenix  Ins,  Co,  136  U.  S. 
287,  34  L.  ed.  408,  10  Sup.  Ct.  Rep.  1019; 
Philadelphia  Tool  Co,  v.  British  American 
Assur.  Co,  132  Pa.  236,  19  Am.  St.  Rep. 
596,  19  Atl.  77;  IlUnois  Mut,  Ins.  Co.  v. 
Hoffman,  132  111.  522,  24  N.  E.  413;  Rogers 
V.  Phenix  Ins,  Co,  121  Ind.  570,  23  N.  E. 
498;  Wallace  v.  Oermxtn-American  Ins.  Co. 
41  Fed.  742;  Meyer  v.  Queen  Ins.  Co.  41 
La.  Ann.  1000,  6  So.  899;  Pettit  v.  State 
Ins.  Co.  41  Minn.  299,  43  N.  W.  378;  Krat- 
zenstein  v.  Western  Assur.  Co.  116  N.  Y. 
54,  6  L.  R.  A.  799,  22  N.  E.  221. 

Contracts  of  insurance,  like  other  con- 
tracts, are  to  be  construed  according  to  the 
sense  and  meaning  of  the  terms  used;  and, 
if  they  are  clear  and  unambiguous,  their 
terms  are  to  be  understood  in  their  plain, 
ordinary,  and  popular  sense. 

Universal  L.  Ins.  Co.  v.  Devore,  88  Va. 
778,  14  S.  E.  532;  Imperial  F.  Ins.  Co.  v. 
C7oo«  County,  151  U.  S.  452,  38  L.  ed.  231, 
14  Sup.  Ct.  Rep.  379. 

Forfeiture  of  insurance  policies  are  not 
favored,  and  courts  will  enforce  a  waiver 
when  possible. 

Knickerbocker  L.  Ins.  Co.  v.  Norton,  96 
U.  S.  234,  24  L.  ed.  689;  Hartford  Life  An- 
nuity Ins.  Co.  v.  Unsell,  144  U.  S.  449,  36 
L.  ed.  496,  12  Sup.  Ct.  Rep.  671. 

The  receipt  and  retention  by  the  defend- 
ant company  of  the  premium  upon  said 
policy  after  the  defendant  had  notice  that 
there  was  additional  insurance  thereon  are 
a  waiver  of  the  terms  of  said  policy  pro- 
hibiting additional  insurance,  and  the  com- 
pany is  liable  upon  the  policy. 

Marshall  Farmers^  &  Home  F.  Ins.  Co.  v. 
Liggett,  16  Ind.  App.  598,  45  N.  E.  1062; 
Phenix  Ins.  Co.  v.  Covey,  41  Neb.  724,  60 
N.  W.  12;  Mississippi  Home  Ins.  Co.  v. 
Dohhins,  81  Miss.  623,  33  So.  504;  Missis- 
sippi Fire  Asso.  v.  Dohhins,  81  Miss.  630, 
33  So.  506;  Schreiher  v.  Oer man- American 
Hail  Ins.  Co.  43  Minn.  367,  45  N.  W.  708; 
Fishheck  v.  Phenix  Ins.  Co.  54  Cal.  422; 
Western  Assur.  Co.  v.  Phelps,  77  Miss.  625, 
27  So.  745;  Schroeder  v.  Springfield  F.  d 
M.  Ins.  Co.  51  .S.  C.  180,  28  S.  E.  371; 
Wilson  V.  Commercial  Union  Assur.  Co.  51 
S.  C.  540,  64  Am.  St.  Rep.  700,  29  S.  E.  245 ; 
Phoenix  Mut.  L.  Ins.  Co.  v.  Raddin,  120  U. 
S.  183,  30  L.  ed.  644,  7  Sup.  Ct.  Rep.  500; 
Sharp  V.  Scottish  Union  rf  Nat.  Ins.  Co. 
136  Cal.  542,  69  Pac.  253,  615;  German  Ins. 
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Co.  V.  Shader  (Neb.)  60  L.  R.  A.  918,  9S 
N,  W.  972;  Georgia  Home  Ins,  Co,  v. 
Smithville  (Tex.  Civ.  App.)  49  S.  W.  412; 
Phenix  Ins,  Co.  v.  Tomlinson,  126  Ind.  84^ 
9  L.  R.  A.  317,  21  Am.  St.  Rep.  203,  25  N. 
E.  126 ;  Johnson  v.  Dakota  F.  d  M.  Ins,  Co. 
1  N.  D.  167,  46  N.  W.  799 ;  Home  Mut,  Life 
Asso.  Y,  Riel,  1  Monaghan  (Pa.)  615,  17 
Atl.  36. 

Under  the  laws  of  Florida,  the  plaintiff 
is  entitled  to  recover  from  the  defendant  a 
reasonable  attorney's  fee. 

Fidelity  Mut.  Life  Asso.  v.  Mettler,  185 
U.  S.  308,  46  L.  ed.  922,  22  Sup.  Ct.  Rep. 
662;  Iowa  L.  Ins.  Co.  v.  Lewis,  187  U.  S. 
335,  47  L.  ed.  204,  23  Sup.  Ct.  Rep.  126; 
Farmers*  d  M.  Ins.  Co.  v.  Dohney,  189  U. 
S.  301,  47  L.  ed.  821,  23  Sup.  Ct.  Rep.  565. 

Messrs.  A.  W.  Cookrell  Sc  Son  for  de 
fendant  in  error. 

Carter,  P.  J.,  delivered  the  opinion  of 
the  court: 

The  rulings  upon  the  motion  to  strike 
that  portion  of  the  first  cotmt  relating  to 
attorneys'  fees,  and  upon  the  demurrer  to 
the  third  count  of  the  original  declaration, 
which  also  claimed  attorneys'  fees,  are  er- 
roneous, for  the  reason  that  chapter  4173, 
p.  101,  act  approved  June  2,  1893,  author- 
izes such  recovery  in  cases  of  this  kind. 
That  act  was  not  repealed  by  chapter  4677, 
p.  33,  approved  May  31,  1899,  nor  is  it  re- 
pugnant to  any  provision  of  the  Constitu- 
tion of  this  state  or  the  Constitution  of  the 
United  States.  This  was  expressly  decided 
in  Hartford  F.  Ins.  Co.  v.  Redding  (Fla.) 
37  So.  62.  We  do  not  mean  to  intimate 
that  the  judgment  in  favor  of  defendant 
would  be  reversed  for  these  errors  if  no 
other  was  found  in  the  record. 

In  determining  the  propriety  of  the 
ruling  upon  the  demurrer  to  the  pleas,  it 
will  be  necessary  to  ascertain  the  meaning 
of  the  clause  in  the  first  indorsement  slip 
attached  to  the  policy,  reading,  "$2,500 
total  concurrent  insurance  permitted,"  as 
the  policy  was  filed  with  ihe  declaration 
and  made  a  part  of  each  count  thereof.  It 
is  not  claimed  that  any  of  the  pleas  should 
be  construed  as  denying  the  execution  of 
the  policy  or  of  the  indorsement  slip,  except 
the  first  and  second,  and  as  to  these  it  is 
contended  that  the  allegation,  "Said  alleged 
policy  was  void,  in  that  without  an  agree- 
ment indorsed  thereon  or  added  thereto  the 
plaintiff  .  .  .  had  another  contract 
of  insurance  on  property  covered  by  said 
alleged  policy,"  should  be  held  to  constitute 
a  denial  that  the  clause,  "$2,500  total  con- 
current insurance  permitted,"  was  made  a 
part  of  the  policy  by  indorsement.  The 
court  is  of  opinion  that  no  such  effect  can 
be  given  these  pleas.    They  do  not  deny  the 
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execution  of  the  policy,  nor  do  they  deny 
that  the  indorsement  slip  was  duly  exe- 
cuted  and  attached  to  the  policy  as  appears 
from  the  policy  itself  made  a  part  of  the 
declaration.  They  proceed  upon  the  theory 
that  nothing  in  the  policy  can  he  construed 
as  a  permission  for  otl^r  insurance,  and 
that  no  agreement  relating  to  other  in- 
surance was  indorsed  on  the  policy  other 
than  such  as  appears  upon  its  face.  By  the 
terms  of  the  policy  it  was  to  he  void,  unless 
otherwise  provided  by  agreement  indorsed 
thereon  or  added  thereto,  if  the  insured 
then  had  or  should  thereafter  make  or 
procure  any  other  contract  of  insurance, 
etc.  The  clause  quoted  from  the  indorse- 
ment slip  purports  to  give  the  insurer's 
consent  to,  or  permission  for,  insurance. 
It  has  direct  reference  to  the  provision 
against  other  insurance,  and  can  have  no 
reference  to  any  other  provision  in  the 
policy.  It  was  inserted  at  the  time  the 
policy  was  written,  for  it  appears  upon  the 
indorsement  slip  along  with  the  description 
of  the  property  insured,  which  bears  the 
same  date  and  the  signature  of  the  same 
agent  as  the  policy  itself.  It  purports 
clearly  and  definitely  to  give  the  insurer's 
consent  or  permission  for  "$2,500  total  con- 
current insurance."  Unless  other  or  ad- 
ditional concurrent  insurance  was  intended, 
then  the  clause  means  nothing  more  than 
that  the  insured  is  permitted  to  take  out 
and  carry  this  particular  policy,  which  is 
absurd,  for  no  such  permission  was  with- 
in the  contemplation  of  the  parties,  or  re- 
quired by  the  terms  of  the  policy.  The  use 
of  the  word  "permitted,"  shows  that  the 
insurer  intended  to  give  its  consent  to  some- 
thing that  was  prohibited  by  the  policy. 
As  the  prohibition  extends  only  to  other  in- 
surance, and  not  to  the  insurance  then 
written,  we  must  apply  the  permission  to 
the  kind  of  insurance  prohibited,  viz,,  other 
insurance,  for  the  conclusion  is  irresistible 
that  the  parties  so  intended  it.  Suppose 
the  clause  had  read,  "Concurrent  insurance 
permitted,"  can  it  be  doubted  that  the  per- 
mission was  intended  to  relate  to  other  in- 
surance, and  to  authorize  any  amount,  pro- 
vided it  was  concurrent?  Or  suppose  the 
clause  had  read  "$1,500  total  concurrent 
insurance  permitted,"  would  it  be  doubted 
for  a  moment  that  $1,500  additional  con- 
current insurance  was  intended  to  be  per- 
mitted? The  clause  permits  "concurrent" 
insurance.  The  word  "concurrent"  means 
"acting  in  conjunction;  agreeing  in  the 
same  act,  or  opinion;  contributing  to  the 
same  event  or  effect;  co-operating,  .  .  . 
existing  or  happening  at  the  same  time; 
.  .  .  operating  on  the  same  objects." 
Webster's  International  Diet.  See  also  East 
Temu  F.  Ins,  Co.  v.  Blum,  76  Tex.  653,  13 
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S.  W.  572 ;  8enor  v.  Western  Millers'  Mut. 
F.  Ins,  Co,  181  Mo.  104,  79  S.  W.  687; 
Wcishbum^HaUigan  Coffee  Co.  v.  Mer- 
chant^ Brick  Mut.  F,  Ins.  Co.  110  Iowa, 
423,  80  Am.  St.  Rep.  311,  81  N.  W.  707,— 
as  to  the  meaning  of  the  word  as  used  in 
insurance  contracts.  It  is  very  evident  that 
none  of  these  definitions  give  the  word  the 
precise  meaning  of  "other"  so  that  one  can 
say  that  concurrent  insurance  necessarily 
means  other  insurance  exclusively;  but  in 
every  instance  the  word  necessarily  implies 
the  existence  of  two  or  more  things  or  con- 
ditions. Therefore  the  term  "concurrent  in- 
surance," used  in  granting  permission  for 
insurance,  cannot  be  construed  as  em- 
bracing the  one  amount  covered  by  the  one 
policy  in  which  the  permission  is  granted, 
but  necessarily  embraces  another  amount  or 
another  policy,  though  it  might,  under 
some  circumstances,  include  the  former; 
otherwise  we  have  an  amount  or  a  policy 
concurrent  with  itself  alone,  which  is  an 
impossibility  under  any  definition  of  the 
word.  In  East  Texas  F,  Ins.  Co,  v.  Blum, 
76  Tex.  663,  13  S.  W.  572,  the  policy  con- 
tained a  provision,  "total  concurrent  in- 
surance $4,000."  The  word  "permitted" 
was  not  used,  but  the  court  held  that  an 
amount  of  other  or  additional  insurance 
($3,000),  which,  with  the  policy  so  in- 
dorsed, would  not  exceed  $4,000,  was  there- 
by consented  to.  In  Senor  v.  Western 
Millers'  Mut.  F.  Ins,  Co.  18  Mo.  104,  79  S. 
W.  687,  the  policy  covered  $3,500  on  build- 
ings, boiler,  engines,  and  machinery,  and 
$1,000  on  stock.  It  also  contained  a  pro- 
vision as  follows:  "$3,500  total  insurance 
permitted,  concurrent  herewith,  on  build- 
ings, boiler,  engines,  and  machinery.  Other 
insurance  permitted  concurrent  herewith 
on  stock."  The  court  held  that  the  first 
clause  of  the  permit  for  insurance  did  not 
authorize  any  other  insurance  on  buildings^ 
boiler,  engines,  and  machinery;  but  the  de- 
cision was  largely  infiuenced  by  the  last 
clause,  which,  using  the  words  "other  in- 
surance," not  found  in  the  first  clause,  was 
thought  by  the  court  to  constitute  a  con- 
trolling circumstance  showing  the  intention 
not  to  use  the  term  "concurrent  herewith," 
in  the  first  clause,  as  authorizing  addition- 
al insurance.  There  is  no  such  clause  in 
the  policy  we  are  dealing  with  to  control 
the  interpretation  of  the  clause  we  have: 
"Two  thousand  five  hundred  dollars  total 
concurrent  insurance  permitted."  That 
clause,  construed  naturally  according  to  the 
obvious  meaning  of  the  language  used  and 
the  purposes  for  which  it  was  inserted, 
carries  to  the  mind  the  idea  that  permis- 
sion is  granted  to  do  something  that  the 
policy  prohibits,  viz.,  to  procure  insurance; 
but  this  insurance  must  be  concurrent  with 
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that  secured  by  the  policy  to  which  the  per- 
mission is  attached,  and  must  not  exceed 
^2,500, — ^that  is,  the  total    concurrent    in- 
surance which  is  permitted  is  $2,500.     See 
8trau88  V.  PherUof  Ins.  Co.  9  Colo.  App.  386, 
48  Pac.  822;  Palatine  Ins,  Co,  v.  Etoing,  34 
C.  C.  A.  236,  92  Fed.  111.      It  may  be  ad- 
mitted that  the  language  is  somewhat  am- 
biguous, but,  under  well-settled   rules   for 
the    interpretation   of    contracts,   the    con- 
clusion we  reach  is  correct.    Thus,  the  dif- 
ferent provisions  of  the  contract  must  be 
BO    construed,    if    it    can    reasonably    be 
done,  as  to  give  effect  to  each.    Where  two 
interpretations  equally  fair  may  be  given, 
that  which  gives  the  greater  indemnity  will 
prevail.     If  one  interpretation,  looking  to 
the  other  provisions  of  the  contract  and  to 
its  general  object  and  scope,  would  lead  to 
an   absurd   conclusion,   such   interpretation 
must  be  abandoned,  and  that  adopted  which 
will  be  more  consistent  with    reason    and 
probability.     In  all  cases  the  policy  must 
be  liberally  construed  in  favor  of  the  in- 
sured, so  as  not  to  defeat  without  a  plain 
necessity  his  claim  to  the  indemnity,  which 
in  making  the  insurance  it  was  his  object 
to  secure.       When  the  words  are  without 
violence,  susceptible  of  two  interpretations, 
that  which  will  sustain  the  claim  of  the  in- 
surer and  cover  his  loss  must,  in  preference, 
be  adopted.     1  May,  Ins.  §§  174,  175,  and 
notes;  Strauss  v.  Pkenix  Ins.  Co.    9    Colo. 
App.  386,  48  Pac.  822;  PcUatine  Ins.  Co.  v. 
Ewing,   34   C.  C.  A.  236,  92  Fed.  111.    See 
also  McMaster  v.  New  York  L.  Ins.  Co.  183 
U.  S.  25,  46  L.  ed.  64,  22  Sup.  Ct.  Rep.  10; 
Hagan  v.  Scottish  Union  de  Nat.  Ins.  Co. 
186  U.  S.  423,  46  L.  ed.  1229,  22  Sup.  Ct. 
Rep.  862;  First  Nat.  Bank  v.  Savannah,  F. 
d  W.  R.  Co.  36  Fla.  183,  18  So.  345.    It 
is    insisted   that   this    interpretation   loses 
sight  of  the  fact  that  by  the  third  indorse- 
ment slip  attached  to  the  policy    the    in- 
surable value  of  the  property  was  fixed  at 
$2,500,  being  $1,250  on  each  building,  hnd 
that  it  cannot  be  presumed  the  insurer  in- 
tended   to    permit    the    insured    to    carry 
other  insurance  equal  in  amount,  its  policy 
being  for  the  full  insurable  value  as  fixed 
in  the  policy.     This  slip  was  attached  in 
obedience  to  the  requirements    of    chapter 
4677,  p.  33,  act  approved    May    31,    1899. 
This  statute  requires  the  insurer  to  cause 
the  building  insured  to  be  examined  by  its 
agent,  and  full   description   thereof   to   be 
made,  and  the  insurable  value  thereof  to  be 
fixed  by  him  and  written  in  the  policy.    It 
estops  the  insurer  from  denying  that  at  the 
time  of  insuring  the  property  was  worth  the 
amount  of  the  insurable  value  as  fixed  by 
the  agent.    It  fixes  the  measure  of  damages 
in  case  of  total  loss  at  the    amount   upon 
which  the  insured  paid  a  premium,  and  in 
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case  of  partial  loss  at  sudi  part  of  the 
amoimt  upon  which  premiums  are  paid  as 
the  damage  sustained  is  part  of  the  insur- 
able value  of  the  building  as  fixed  by  the 
agent.  The  court  fails  to  see  that  the  third 
indorsement  slip  has  any  controlling  effect 
in  the  interpretation  of  the  one  relating  to 
permission  for  concurrent  insurance.  The 
insurable  value  is  required  to  be  fixed,  not 
for  the  purposes  of  permitting  other  in- 
surance, but  for  the  purpose  of  arriving  at 
the  measure  of  damages  in  case  of  loss. 
The  insurer  is  not  permitted  to  deny  that 
the  property  was  worth  the  amoimt  fixed  as 
the  insurable  value,  but  the  statute  does  not 
deprive  either  party  of  the  privilege  of 
showing  that  it  was  worth  more,  if  such 
fact  should  become  material.  The  insurable 
value  is  fixed  with  reference  to  the  par- 
ticular policy  in  which  it  is  written,  and 
not  with  reference  to  all  other  insurance 
that  may  be  permitted  upon  the  property. 
The  matter  of  other  insurance  rests  in  con- 
tract. The  law  does  not  forbid  it  by  render- 
ing the  policies  void,  even  if  the  total  in- 
surance exceeds  the  value  of  the  property. 
In  such  a  case  a  moral  hazard  would  result, 
and  the  insurer  might  be  put  to  incon- 
venience in  making  settlement  in  case  of 
loss  if  the  insurance  was  not  concurrent; 
but,  in  the  absence  of  contract  provisions  to 
that  effect,  the  policy  would  not  be  void, 
though  the  measure  of  damage  might  be 
different.  So  that  the  prohibition  against 
other  insurance  does  not  come  from  the 
statute  requiring  the  insurable  value  to  be 
fixed,  but  results  from  contract  provisions. 
These  provisions  render  the  policy  void,  un- 
less otherwise  provided  by  agreement  in- 
dorsed thereon  or  added  thereto,  if  other 
insurance  exists.  The  clause  permitting 
"$2,500  total  concurrent  insurance"  is  an 
agreement  indorsed  on  or  added  to  the 
policy,  having  direct  reference  to  and  modi- 
fying the  provision  against  other  insurance ; 
and  there  is  nothing  in  the  insurable  value 
clause  which  can  be  construed  as  anntdling 
or  modifying  the  permission  given  by  the 
first  indorsement  slip. 

In  view  of  the  interpretation  placed  upon 
the  clause  permitting  insurance,  it  is  evi- 
dent that  the  pleas  set  up  no  defense  to 
either  count,  for  neither  plea  alleges  that 
other  insurance  in  excess  of  the  limit  per- 
mitted,  viz.,  $2,500,  existed  upon  the  prop- 
erty. The  fact  that  the  company  did  not 
know  of  the  existence  of  the  other  insurance 
is  not  material,  as  the  permission  to  carry 
it  is  general,  and  the  insured  was  not  re- 
quired by  the  policy  to  give  the  insurer  any 
notice  in  regard  thereto  further  than  to  ob- 
tain permission  to  carry  other  insurance. 

We  have  thus  far  considered  the  question 
of  interpretation  from  a  consideration  of 
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the  language  of  the  policy  alone,  without 
the  aid  of  extraneous  circumstances.  The 
second  count  alleges  that  the  plaintiff  "ap- 
plied to  the  defendant  to  issue  a  policy  of 
insurance  for  $2,500  on  said  property 
against  loss  or  damage  hy  fire,  and  direct- 
ed said  defendant  to  provide  in  said  policy 
for  $2,500  additional  insurance  upon  said 
property.  And  thereafter,  in  compliance 
with  said  request  and  direction,  the  said 
defendant  did  issue  and  deliver  to  the  plain- 
tiff, in  consideration  of  the  sum  of  $56.25 
to  it  then  paid  by  the  plaintiff,  its  policy 
of  insurance,  which  said  policy  permitted 
$2,500  other  and  additional  insurance." 
The  third  count  contains  the  same  allega- 
tions, except  that  it  alleges  that  the  policy 
issued  "permitted  $2,500  total  concurrent 
insurance."  The  pleas  do  not  deny  that 
the  plaintiff  directed  the  defendant  to  pro- 
vide in  its  policy  for  $2,500  additional  in- 
surance. And,  if  the  clause  we  have  been 
considering  was  inserted  in  response  to  such 
a  direction,  can  it  be  doubted  that  the 
proper  construction  of  the  clause  authorizes 
$2,500  additional'  or  other  concurrent  in- 
surance? In  9  Cyc.  Law  &  Proc.  p.  772,  it 
is  said  that,  "if  a  written  contract  is  am- 
biguous or  obscure  in  its  terms,  so  that 
the  contractual  intention  of  the  parties 
cannot  be  understood  from  a  mere  inspec- 
tion of  the  instrument,  extrinsic  evidence  of 
the  subject-mq^tter  of  the  contract,  of  the 
relations  of  the  parties  to  each  other,  and  of 
the  facts  and  circumstances  surrounding 
them  when  they  entered  into  the  contract 
may  be  received  to  enable  the  court  to  make 
a  proper  interpretation  of  the  instrument." 
This  rule  has  been  approved  in  this  state. 
Salary  v.  Webster,  35  Fla.  363,  17  So.  646; 
Robinson  v.  Hyer,  35  Fla.  544,  17  So.  745. 
See  also  the  authorities  cited  in  Robinson 
Y.  Bamett,  18  Fla.  602,  43  Am.  Rep.  327. 
The  same  principle  has  also  been  applied 
to  contracts  of  insurance.  Reed  v.  Mer- 
chants' Mut.  Ins\  Co,  95  U.  S.  23,  24  L.  ed. 
348;  Butterworth  v.  Western  Assur.  Co. 
132  Mass.  489. 

From  the  views  announced,  it  results  that 
the  judgment  must  be  reversed,  and  a  new 
trial  granted. 

The  judgment  is  reversed,  with  directions 
to  the  Circuit  Court  to  deny  the  motion  to 
strike,  overrule  the  demurrer  to  the  third 
count  of  the  original  declaration,  and  to 
sustain  plaintiff's  demurrer  to  defendant's 
pleas,  and  for  such  further  proceedings  as 
may  be  agreeable  to  law  and  conformable 
to  the  views  announced  in  this  opinion. 

Shaoklef ord  and  Whitfield,  JJ.,  con- 
cur. 
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Gookrell,  J.,  being  disqualified,  took  no 
part  in  the  decision  of  this  case. 

Hooker,  J.,  dissenting: 

I  am  in  the  embarrassing  position  of  be- 
ing obliged  by  a  conviction  of  duty  to  dis- 
sent from  the  reasoning  and  conclusions  of 
the  court  as  to  the  sufficiency  of  the  defense 
to  the  declaration  set  up  by  the  pleas  of  the 
defendant  in  error. 

The  general  rules  for  the  construction  of 
insurance  contracts  are  like  those  which 
apply  to  other  contracts.  Forfeitures  are 
generally  obnoxious,  and  any  contract — ^in- 
surance included — should  be  construed  to 
avoid  a  forfeiture  if  it  can  be  done  without 
violence  to  the  rules  of  law  or  the  accepted 
meaning  of  words  and  figures.  I  do  not 
contest  the  propriety  of  the  rule  that  when 
there  is  ambiguity  in  the  language  of  an  in- 
surance contract — ^that  is,  where  words  are 
used  which  have  two  or  more  meaning^s — 
the  meaning  should  be  preferred  which  leans 
to  the  side  of  the  insured.  But  it  seems  to 
me  that  a  practical  application  of  the  prin- 
ciples of  construction  to  the  case  at  1>ar, 
especially  as  they  are  applied  in  the  cases 
cited  in  the  majority  opinion,  lead  to  a  con- 
clusion the  reverse  of  that  of  the  majority 
opinion. 

In  the  case  of  Senor  v.  Western  Millers* 
Mut.  F.  Ins.  Co.  181  Mo.  104,  79  S.  W.  687, 
there  was  an  insurance  policy  for  $4,500  to 
Senor,  of  which  $1,200  was  on  buildings, 
$1,600  on  machinery,  etc.,  in  mill  building, 
$700  on  steam  boilers,  engines,  etc.,  in  boiler 
and  engine  house,  $1,000  on  grain,  etc., 
which  was  in  said  building,  and,  lastly, 
"$3,500  total  insurance  permitted  concur- 
rent herewith  on  buildings,  boiler,  engines, 
and  machinery.  Other  insurance  permitted 
concurrent  herewith  on  stock."  The  policy 
contained  a  provision  that  "this  entire  pol- 
icy, unless  otherwise  provided  by  agreement 
indorsed  hereon  or  added  hereto,  shall  be 
void  if  the  insured  now  has  or  shall  here- 
after make  or  procure  any  other  contract 
of  insurance,  whether  valid  or  not,  on  prop- 
erty covered  in  whole  or  in  part  by  this 
policy."  Senor  obtained  from  another  com- 
pany a  second  policy  for  $2,000;  $500  ap- 
plicable to  the  frame  flour-mill  building,  in- 
cluding, etc.,  covered  by  the  policy  of  the 
defendant,  the  Western  Millers'  Mutual 
Fire  Insurance  Company.  It  was  contended 
by  Senor  and  denied  by  the  defendant 
(Western  Millers'  Mutual  Fire  Insurance 
Company)  that  the  $500  additional  insur- 
ance was  warranted  by  the  policy.  The 
court,  on  this  phase  of  the  case,  held  the 
defendant  company's  contention  was  sound. 
The  court,  among  other  things,  says:  "We 
are  unable  to  reach  the  conclusion  that  it 
was  intended  by  the  term  'concurrent  here- 
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with'  to  authorize  additional  insurance. 
The  terms  employed  in  the  concluding  part 
of  the  provision,  *other  insurance  permitted 
concurrent  herewith  on  stock,'  clearly  ex- 
cludes the  idea  that  such  meaning  was  to  be 
attributed  to  the  first  clause  of  the  provi- 
sion. While  the  provision,  '$3,500  total 
insurance  permitted  concurrent  herewith  on 
buildings,  boiler,  engines,  and  machinery,' 
is  not  most  happily  expressed,  and  is  de- 
servedly subject  to  criticism,  and  furnishes 
the  able  and  ingenious  counsel  (which  he  is 
fully  warranted  in  entering)  a  great  field 
for  a  play  upon  terms,  if  this  provision  is 
to  be  construed  as  contended  for  by  respond- 
ent, it  would  be  necessary  to  change  the 
term  'total,'  and  add  in  its  stead  the  word 
'additional.'  'Total  insurance,'  as  used, 
contemplates  the  entire  insurance  upon  the 
property.  'Concurrent  herewith^  relates  to 
the  terms  'total  insurance ;'  in  other  icords. 
it  means  that  the  total  insurance  must  all 
concur  with  this, — that  is,  this  policy  pro- 
vides the  subjects  upon  which  there  must  he 
a  concurrence.  This  policy  designates  the 
property  upon  which  the  insurance  operates, 
and  the  time  of  its  operation,  and  there 
must  he  a  concurrence  of  the  total  insurance 
in  harmony  with  the  time  and  property  as 
fixed  hy  the  policy  in  suit.  [Italics  ours.] 
Let  us  transpose  the  first  clause  of  the  pro- 
vision thus, — '$3,500  total  insurance  per- 
mitted on  the  buildings,'  etc.  In  that  form 
it  is  apparent  that  the  limitation  embraces 
the  entire  insurance.  Does  the  adding  of 
the  words  'concurrent  herewith'  convey  the 
meaning  that  $3,500  additional  insurance  is 
permissible?  We  think  not.  It  simply 
means  that  there  must  be  a  concurrence  of 
the  total  insurance  upon  the  subjects  pro- 
vided in  the  policy  before  us, — that  is,  the 
total  insurance  must  operate  at  the  same 
time  and  upon  the  same  property  as  is  fixed 
by  the  policy  upon  which  this  suit  is 
brought."  The  court  then  says  that  "the 
conclusion  reached  upon  this  proposition  is 
emphasized  [not  that  it  was  a  controlling 
circumstance,  or  that  the  conclusion  was 
largely  infiuenced  thereby]  by  the  conclud- 
ing clause  of  the  provision.  It  will  be 
observed  in  that  clause  where  it  is  appar- 
ent that  the  parties  intended  to  provide  for 
additional  insurance  that  such  terms  were 
used  as  clearly  expressed  such  intent.  It 
was  there  expressly  stated,  'other  insurance 
permitted  concurrent  herewith  on  stock.' " 
It  is  apparent  from  this  whole  quotation,  if 
the  court  were  satisfied  the  last  clause 
alone  was  a  controlling  circumstance,  and 
clearly  excluded  the  idea  that  concurrent 
insurance  could  not  mean  additional  insur- 
ance in  the  first  clause,  that  the  whole  rea- 
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soning  of  the  court  subsequent  to  the  two 
first  quoted  sentences  was  futile  and  use- 
less, and  a  mere  waste  of  words.  The  state- 
ments of  the  first  two  quoted  sentences 
would  have  settled  the  matter.  But  as  the 
court  did  not  rest  its  views  there,  but  rea- 
soned out  its  views  upon  the  first  clause, 
we,  in  fairness  of  criticism,  are  constrained 
to  say,  with  it,  that  its  views  thus  reasoned 
out  were  (in  its  own  language)  emphasized 
— not  "largely  infiuenced"  or  "controlled" 
in  any  way — ^by  the  concluding  clause  of 
the  provision.  The  court  does  not  indicate 
that  there  was  any  infirmity  or  weakness 
in  its  deductions  made  upon  the  language  of 
the  first  clause,  which  it  was  necessary  to 
buttress  by  calling  in  the  aid  of  the  second 
clause.  The  deductions  made  from  the  lan- 
guage of  the  first  clause  were  simply  em- 
phasized by  the  deductions  made  from  the 
language  of  both  clauses  taken  together. 

Thus  viewed,  this  decision,  so  far  from 
sustaining  the  majority  opinion,  overthrows 
it;  for  in  this  case  the  total  insurance  of 
Senor  on  the  mills,  machinery,  and  steam 
boilers,  etc.,  in  boiler  and*  engine  house  was 
$3,500,  and  $3,500  was  the  total  insurance 
permitted  "concurrent  herewith,"  After- 
wards, without  proper  indorsement  of  con- 
sent on  the  policy,  Senor  obtained  $500  ad- 
ditional insurance  on  a  part  of  the  same 
property.  The  court  held  that  this  act  of 
Senor  made  the  policy  void  as  to  him.  If 
the  case  of  East  Texas  F.  Ins.  Co.  v.  Blum^ 
76  Tex.  653,  13  S.  W.  572,  has  any  bearing 
on  the  case  at  bar,  it  is  rather  against,  than 
in  support  of,  the  majority  opinion.  In 
that  case,  at  the  time  of  the  issuing  of  the 
policy  sued  on  for  $1,000,  there  was  $3,000 
insurance  on  the  property.  The  policy  sued 
on  contained  the  following  and  other  pro- 
visions: "Total  concurrent  insurance, 
$4,000."  "This  policy  shall  become  void 
unless  consent  in  writing  is  indorsed  by  the 
company  thereon  in  each  ,of  the  following 
instances,  viz.:  Section  1.  .  .  .  Sec.  2. 
If  the  assured  have  or  shall  hereafter  obtain 
any  other  policy  or  agreement  for  insurance, 
whether  valid  or  not,  on  the  property  above 
mentioned,  or  any  part  thereof."  Says  the 
court:  "Additional  insurance  was  obtained 
without  the  consent  of  the  company,  and,  in 
accordance  with  its  terms,  the  policy  became 
void  unless  the  insertion  in  the  policy  of 
the  words  'total  concurrent  insurance 
.  .  .'  gave  to  the  assured  the  right  to 
procure  other  insurance  without  further  con- 
sent of  the  company."  It  was  contended  by 
the  insured  that  the  policy  entitled  him  to 
take  out  $5,000  insurance  without  consent 
of  the  insurance  company, — construing  the 
contract  as   authorizing   him   to   take   out 
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$4,000  insurance  in  addition  to  his  $1,000 
in  the  policy  sued  on  without  the  consent 
of  the  company.  The  court,  in  effect,  held 
that  the  phrase,  ''total  concurrent  insurance 
$4,000,"  was  a  limitation  on  the  total 
amount  of  insurance,  without  further  con- 
sent, and  that  taking  out  other  insurance 
without  consent  made  the  policy  void,  and 
consequently  that  ''total  concurrent  insur- 
ance $4,000"  did  not  mean  "total  addi- 
tional insurance  $4,000."  In  the  case  at 
bar  the  result  of  the  reasoning  of  the  ma- 
jority opinion  makes  the  word  "concurrent" 
equivalent  to  the  word  "additional."  The 
quoted  case  does  not,  in  my  judgment,  au- 
thorize such  a  construction.  In  the  case 
of  Wctshhum-Halligan  Coffee  Co.  v.  Mer- 
chants* Brick  Mut,  F.  Ins.  Co,  110  Iowa, 
423,  80  Am.  St.  Rep.  311,  81  N.  W,  707, 
the  only  question  relevant  in  any  sense  to 
the  case  at  bar  was  whether  the  phrase 
"other  concurrent  insurance  permitted"  re- 
quired later  policies  to  exactly  concur  in 
covering  all  the  insured  property  for  all  of 
the  period  of  time  of  insurance.  The  court 
held  that  it  should  not  be  so  construed.  I 
have  failed  to  find  in  any  case  cited  in  the 
majority  opinion,  or  in  any  dictionary,  or 
in  any  other  authority,  the  adjective  "con- 
current" defined  as  equivalent  to  or  synony- 
mous with  the  adjective  "additional."  It  is 
stated  that,  "when  words  are,  without  vio- 
lence, susceptible  of  two  interpretations, 
that  which  will  sustain  the  claim  of  the 
insurer  and  cover  his  loss  must  be  pre- 
ferred." To  this  proposition  I  entirely 
agree.  But  is  no  violence  done  to  the  usual 
meaning  of  language  by  making  the  word 
''concurrent"  the  equivalent  of  the  word 
^'additional?"  I  can  discover  no  escape 
from  an  affirmative  answer  to  this  ques- 
tion. It  is  argued  that  the  mere  fact  that 
the  clause,  "$2,500  total  concurrent  insur- 
ance permitted,"  was  attached  to  the  policy, 
shows  clearly  an  intent  to  permit  other 
insurance  than  that  provided  for  by  the 
policy,  or  otherwise  i^  presence  is  an  ab- 
surdity. It  is  possible  that  the  clause 
shows  some  sort  of  intent  to  permit  other 
insurance.  Its  infirmity  is  that  it  does  not 
show  enough. 

In  the  case  of  Philadelphia  Underioriters' 
Ins.  Co.  V.  Bigelow  (Fla.)  37  So.  210,  the 
concurrent  insurance  clause  is  as  follows: 
"$ total  concurrent  insurance  per- 
mitted." The  daily  report  of  the  agent 
showed  this  clause,  and  also:  "Additional 
insurance  $ .  Are  the  policies  con- 
current? Yes."  The  argument  that  these 
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indorsements  were  absurd  and  useless  unless 
they  were  construed  to  show  that  other  in- 
surance was  thereby  intended  to  be  per- 
mitted was  made,  but  was  not  thought  to 
be  constraining;  and  this  court  held  that 
they  did  not,  of  themselves,  show  a  purpose 
to  allow  other  insurance.  I  see  no  practical 
difference  between  that  case  and  the  one  at 
the  bar.  It  is  true  that  in  the  former  case 
there  was  no  sum  of  money  placed  after  the 
dollar  mark.  In  this  case  there  is  $2,500. 
But  this  amount  is  too  small  by  $1,500  to 
cover  any  insurance  except  that  in  the  pol- 
icy to  which  it  is  attached.  If  A  should 
go  into  the  business  of  keeping  a  ferry  over 
a  sheet  or  stream  of  water  4,000  feet  wide, 
and  should  order  4,000  feet  of  wire  from  his 
hardware  merchant,  and  the  merchant 
should  send  him  2,500  feet  of  wire,  how 
much  better  off  would  A  be,  so  far  as  the 
operation  of  his  ferry  was  concerned,  than 
if  the  merchant  had  sent  him  no  wire  at  all  ? 
I  am  not  able  to  discover.  And  so  $2,500 
cannot,  by  any  violence  of  construction,  be 
made  the  equivalent  of  $4,000.  What  the 
plaintiff  in  error  needs  to  meet  the  allega- 
tions of  his  declaration  is  a  policy  permit- 
ting $4,000  concurrent  insurance,  or  $1,500 
in  addition  to  the  amount  of  his  policy. 
This  he  has  not.  If,  from  fraud  or  mistake, 
the  policy  does  not  state  the  true  contract 
between  the  parties,  then  the  plaintiff's 
remedy  was  in  equity,  and  not  at  law. 
4  Joyce,  Ins.  §§  3510,  3511;  Taylor  v.  Olens 
Falls  Ins.  Co.  44  Fla.  273,  32  So.  887.  It 
is  emphasized  that,  if  the  terms  of  a  policy 
are  capable  of  two  or  more  interpretations 
equally  reasonable,  it  is  proper  to  adopt 
that  construction  which  is  most  favorable 
to  the  insured.  But  my  judgment  is  that 
this  rule  will  not  authorize  a  court  to  con- 
strue $2,500  as  the  equivalent  of  $4,000  or 
$5,000,  for  the  simple  reason  that  figures 
and  numbers  do  not  symbolize  different  and 
contradictory  notions  or  ideas.  Believing, 
as  I  do,  that  these  views  are  sustained  by 
the  cases  of  8enor  v.  Western  Millers'  Mut. 
F.  Ins.  Co.  181  Mo.  104,  79  S.  W.  687,  and 
Philadelphia  Underwriters*  Ins.  Co.  v.  Bige- 
low (Fla.)  37  So.  210,  by  the  rules  of  con- 
struction and  by  reason,  I  think  the  demur- 
rer to  the  pleas  should  not  have  been  sus- 
tained. 

Taylor,  Ch.  J.,  concurs. 

Petition  for  rehearing  denied  October  14, 
1904. 
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John  W.  SCHMITT,  Trustee,  etc.,  of  Peter 
H.  Dahl,  Bankrupl^  ^PP^^f 

Peter  H.  DAHL  et  al.,  Bespts, 

(88   Minn.    506.) 

*In  au  action  by  a  Judgrmeat  creditor 
to  set  aside  as  fraudulent  a  convey- 
ance of  property  made  prior  to  the  entry 
of  the  Judgment, — Held: 

1.    It  Is  necessary  to  prove  tliat  tlie 
clalnt    npon    Tvlilch   tlie   Jndflrment    Is 

*IIeadnote  by  Lewis,  J. 


based  existed  prior  to  tbe  time  of 
tbe  conveyance,  but  the  judgment  itself 
does  not  proTe  such  fact.  It  Is  not  required 
to  establish  the  fact  that  the  claim  was 
lawful.  In  such  action  the  grantee  Is  estopped 
from  setting  up  any  defenses  which  might 
have  been  Interposed  by  his  grantor  in  the 
original  action.  Such  Judgments  cannot  be 
Impeached  in  collateral  proceedings,  except 
for  fraud. 

2.  A  trustee  in  banlcrnptcy  is  en- 
titled to  maintain  sncb  action  to  set 
aside  the  fraudulent  conveyance  where  the 
estate  of  the  Judgment  debtor  is  in  the  bank- 
rupt court,  and  the  claim  has  been  filed. 

(February  18,  1003.) 


NOTB. — Attack  by  alleged  fraudulent  grantee  on 
judgment  on  tchich  action  to  set  oHde  hia 
conveyance  Ut  based. 


I.  Introductory. 


I.  Introductory,  590. 
II.  The  judgment  considered  as  evidence. 

&.  As  prima  facie  evidence  of  the  debt, 

590. 
b.   What  must,  or  may,  be  produced,  592. 

III.  Conclusive  effect  of  the  judgment. 

a.  OeneraUy,    593. 

b.  Effect  of  the  time  of  the  conveyance, 

595. 

c.  As  to  defenses  to  the  original  action. 

1.  Defense  by  way  of  denial,  gen- 

erally,   597. 

2.  Statute  of  limitations,  598. 
8.  Minority,    598. 

4.  Set-off,    598. 

5.  Bankruptcy,    599. 

6.  Estoppel,    599. 

7.  Payment,    599. 

8.  Fraud  In  the  transaction,  600. 

9.  Forgery,    601. 

10.  Illegal  transaction. 

(a)  Usury,    601. 

(b)  Sunday  law,   602. 

(c)  Immoral     consideration, 

*602. 

11.  Failure  of  consideration,  603. 

12.  Lack  of  jurisdiction,  608. 

d.  Attack  for  fraud  or  coUusion. 

1.  Fraud,   605. 

2.  Collusion,    607. 

e.  Attack  for  irregularity,    608. 

f.  Unintentional  default  in  the  original 

action,    609. 

g.  Attack  for  matters  arising  since  the 

judgment. 

1.  Dormancy,    609. 

2.  Waiver  or  estoppel,'  609. 

3.  Satisfaction,    610. 

4.  Intervening  judgment  in  favor  of 

a  stranger,    610. 

5.  Intervening  bankruptcy,  610. 

6.  Pendency    of   other   proceedings, 

610. 

IV.  Status  of  the  grantee  as  affecting  his  right 

to  attack  the  judgment,    610. 
v.  How  the  objection  to  the  judgment  must 

be  made,    611. 
VI.  The  sufficiency  of  the  judgment  pleaded,  to 
support  the  action. 

a.  OeneraUy,  611. 

b.  Tort  olakna,  613. 
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This  note  Is  not  concerned  with  the  ques- 
tion whether  a  judgment  in  his  favor  is  nec- 
essary to  entitle  a  creditor  to  bring  his  bill 
to  set  aside  a  fraudulent  conveyance  of  his 
debtor, — that  being  a  matter  of  statute  in  most 
cases ;  or  whether,  if  a  Judgment  be  necessary, 
an  execution  upon  it  must  have  been  returned 
nulla  bona,  and  the  plalntlflT's  remedy  at  law 
must  have  been  exhausted.  It  Is  limited  to 
the  discussion  of  what  grounds  of  attack  upon 
the  Judgment  will  avail  tbe  grantee  defendant, 
whose  attack  must  necessarily  be  collateral ; 
there  being,  in  the  f>rst  place,  no  question  that 
a  judgment  rendered  'without  Jurisdiction  or 
colluslvely  may  be  attacked  either  directly  or 
collaterally.  See,  upon  this  point,  Thornily  v. 
Prentice,  121  Iowa.  89,  100  Am.  St.  Rep.  817, 
96  N.   W.   728. 

II.  The  judgment  considered  as   evidence. 

a..  As  prima  fade  evidence  of  the  debt. 

In  an  action  based  upon  a  Judgment  debt, 
or  upon  the  position  of  the  plaintiff  as  a  credit- 
or, the  Judgment  for  the  debt  Is  naturally  ad- 
missible as  evidence.  It  remains  to  be  seen 
of  what  facts  it  is  evidence,  and  to  what  extent 
It  is  decisive. 

In  an  action  against  both  grantor  and  gran- 
tee to  set  aside  a  conveyance  as  fraudulent,  the 
plaintifT's  judgment  against  the  grantor  is,  as 
against  the  grantor,  conclusive  evidence  of  the 
indebtedness  at  the  time  of  the  commencement 
of  the  suit,  and  is,  as  against  the  grantee, 
prima  facie  evidence  of  the  same  fact,  being 
made  conclusive  by  proof  of  the  facts  in  the 
first  action ;  and  an  admission  in  the  vendee's 
answer  of  such  facts  is  sufllclent  proof  of  them. 
New  York  &  H.  R.  Co.  v.  Kyle,  5  Bosw.  587. 

So  in  an  action  of  trover  against  a  deputy 
sheriff  who  defended  upon  the  ground  that  the 
sale  under  which  the  plaintiff  claimed  was 
fraudulent  as  to  the  vendor's  creditors,  by  one 
of  whom  the  property  had  been  attached,  the 
Judgment  obtained  in  the  attaching  plaintiff's 
favor  was  pertinent  evidence  to  prove  that  he 
was  a  creditor  of  the  vendor,  and  the  plaintiff's 
objection  that  as  to  him  the  Judgment  was  res 
inter  alios  acta  was  not  sound,  since  It  would 
apply  with  equal  force  to  any  other  evidence  of 
transactions  between  the.  Judgment  debtor,  the 
vendor,  and  the  Judgment  creditor,   and  so  It 
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APPEAL  by  plaintiff,  trustee  in  bank- 
ruptcy of  Peter  H.  Dahl,  from  a  judg- 
ment of  the  District  Court  for  Brown 
Ck)unty  refusing  to  set  aside  a  transfer  of 
real  estate  which  was  alleged  to  be  in  fraud 
of  creditors.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  W.  Sohmitty  with  Messrs,  H.  I<. 
Sohmitt  and  Joveph  A«  Eoksteiiiy  for 
appellant : 

Hahl's  judgment  against  Peter  H.  Dahl 
is,  in  this  action,  conclusive  against  him 
and  the  whole  world,  as  to  the  amount  and 
validity  of  the  debt  on  which  it  was  recov- 
ered and  it  cannot  be  collaterally  attacked 
by  the  defendant,  Amelia  Dahl,  except  for 
fraud,  collusion,  or  want  of  jurisdiction  in 
procuring  it. 


Ferguson  v.  Kumler,  11  Minn.  104^ 
Gil.  62. 

It  is  not  sufficient  for  the  plaintiff  to  al- 
lege and  prove  a  judgment.  He  must,  by 
proper  allegations  and  proof,  connect  his 
judgment  with  the  indebtedness  on  which 
it  is  founded,  and  show  that  the  indebted- 
ness antedated  the  fraudulent  conveyance; 
but,  having  done  that  much,  the  judgment 
is  conclusive  proof  of  the  amount  and  valid- 
ity of  his  claim.  • 

State  Ins,  Co.  v.  Prestage,  116  Iowa,  466, 
90  N.  W.  62;  Fuller  v.  IfeUon,  35  Minn. 
213,  28  N.  W.  511;  Scanlan  v.  Murphy,  61 
Minn.  636,  53  N.  W.  799. 

No  other  or  different  rule  is  promulgated 
in  Bloom  v.  Moy,  43  Minn.  397,  19  Am.  St. 
Rep.  243,  45  N.  W.  715,  or  Hoerr  v.  Mei- 


would  be  impossible  to  prove  the  debt ;  but, 
from  the  necessity  of  the  case,  each  party  must 
prove  his  transactions  with  the  vendor  in  or- 
der to  establish  bis  right  to  contest  the  title 
of  the  other  party.  Goodnow  v.  Smith,  07 
Mass.  69. 

On  a  writ  of  entry  for  land  on  which  the  de- 
mandant's execution  had  been  extended,  an 
Inatructlon  was  correct  that  the  note  in  favor 
of  the  demandant  and  the  Judgment  entered  up- 
on it  were  prima  facie  evidence  ot  the  grantor's 
debt,  and  w^cre  sufhcient  to  entitle  the  de- 
mandant to  show  the  defendant's  deed  to  be 
fraudulent,  unless  the  latter  could  prove  that 
the  note  was  not  due  or  had  been  paid,  and 
that  the  Judgment  was  collusive  or  fraudulent. 
Reed  v.  Davis,  5  Pick.  388.  In  accord  is  Vogt 
V.  Ticknor,  48  N.  D.  242. 

So  the  Judgment  roll  was  properly  admitted 
to  prove  the  debt  and  the  exhaustion  of  legal 
remedies.  Baxter  v.  Hebberd,  5  N.  Y.  S.  R. 
854. 

In  an  action  to  set  aside  as  fraudulent  a  gen- 
eral assignment  for  the  benefit  of  creditors  the 
judgment  roll  on  which  a  creditor's  action  is 
brought  is  binding  upon  the  assignor  defend- 
ants so  far  as  it  adjudicates  that  they  are 
debtors  of  the  plain tifF,  but,  as  against  the  as- 
signee and  the  creditors  that  he  represents,  it 
is  not  evidence  as  to  any  other  facts  in  it. 
St.  Nicholas  Bank  v.  DeRivera,  3  N.  Y.  Supp. 
666. 

Where  a  mortgagee  of  chattels  sued  a  sher- 
iff for  levying  on  them  as  the  property  of  the 
mortgagor,  and  the  defendant,  alleging  fraud 
against  creditors  in  the  execution  of  the  mort- 
gage, Justified  the  seizure  of  the  property  un- 
der the  Judgment  and  execution,  and  plaintiff 
denied  that  the  Judgment  alone  was  sufficient 
evidence  as  against  him  of  the  mortgagor's  in- 
debtedness to  the  Judgment  creditor,  it  was  held 
that  the  rule  was  well  settled  that  a  Judgment, 
in  personam,  at  least,  of  a  court  of  competent 
Jurisdiction  may  be  offered  in  evidence  in  a  sub- 
sequent suit  as  evidence  of  Its  own  existence, 
and  of  its  legal  effect ;  to  prove  which  it  is  ad- 
missible for  and  against  strangers,  as  well  as 
for  and  against  parties  and  privies.  Pabst 
Brewing  Co.  v.  Jensen,  68  Minn.  203,  71  N.  W. 
384. 

In  the  first  instance  the  Judgment  by  itself 
is  competent  and  sufficient  and  indispensable 
proof  of  the  debt  recovered,  although  it  Is  not 
conclusive  on  the  grantee  from  the  Judgment 
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debtor.    Hafner  v.  Irwin,  26  N.  C.  (4  Ired.  L.) 
529. 

On  the  question  whether  one  is  or  is  not  a 
debtor,  an  adverse  Judgment  is  evidence,  prima 
facie,  that  he  is  a  debtor,  even  against  strangers 
who  claim  under  him  property  affected  by  the 
Judgment  Garland  v.  Rives,  4  Rand.  (Va.) 
282,  15  Am.  Dec.  756. 

In  Troy  v.  Smith,  33  Ala.  469,  and  Sweet  v. 
Dean,  43  111.  App.  660,  It  Is  held  that  the 
Judgment  is  not  evidence  of  the  existence  of 
the  debt  at  the  time  of  the  commencement  of  the 
suit. 

In  other  cases  it  is  declared  that  the  Judg- 
ment is  evidence  only  of  Its  rendition  and  its 
time  (Donley  v.  McKlernan,  62  Ala.  34)  ;  and 
not  of  the  facts  on  which  it  is  based  (Hartman 
V.  Weiland.  36  Minn.  223,  30  N.  W.  815). 

In  Hoerr  v.  Melhofer,  77  Minn.  228,  77  Am. 
St.  Rep.  674,  79  N.  W.  964  (distinguished  in 
ScHMiTT  V.  Dahl,  merely  upon  the  ground  that 
the  meaning  of  "indebtedness"  was  not  there- 
considered),  an  action  being  brought  to  set 
aside  as  fraudulent  a  conveyance  made  before 
the  entry  of  the  Judgment,  it  was  held  that 
the  Judgment  was  not,  at  least  as  against  the^ 
grantee,  evidence  of  the  antecedent  existence 
of  the  indebtedness  for  which  the  Judgment  was 
rendered;  and  the  plaintiff  could  not  succeed 
upon  evidence  tending  merely  to  show  the  ex- 
istence of  a  similar  debt,  the  amount  of  the  in- 
debtedness nowhere  appearing. 

When  a  sheriff,  sued  for  chattels  which  he  lev- 
ied upon  as  the  property  of  a  Judgment  debtor, 
defended  upon  the  ground  that  the  debtor  had. 
made  a  fraudulent  conveyance  of  the  property 
without  relinquishing  possession,  and  offered 
in  evidence  the  Judgment  on  which  execution 
was  issued,  it  was  held  that  a  Judgment  entered 
in  an  action  in  which  the  service  of  summons 
is  by  publication,  and  in  which  property  is  at- 
tached as  was  the  case  here,  could  not  be  used 
as  evidence  in  another  proceeding  not  affecting 
the  property  attached ;  but,  as  the  action  did 
affect  the  attached  property,  and  nothing  else, 
the  Judgment  was  admissible.  Mosgrove  v. 
Harris,  94  Cal.  162,  29  Pae.  490. 

The  allowance  of  a  claim  in  a  probate  court 
against  the  administrator  of  a  deceased  per- 
son is  not  more  than  prima  facie  evidence  of 
the  validity  of  the  claim ;  but,  as  against  heirs 
of  the  decedent  in  an  action  to  set  aside  as 
fraudulent  as  against  creditors  grants  to  them 
by  the  decedent  In  his  lifetime'  the  allowance- 
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hofer,  77  Minn.  228,  77  Am.  St.  Rep.  674, 
79  N.  W.  964. 

In  the  absence  of  an  allegation  and  proof 
of  fraud  or  collusion  between  the  debtor  and 
creditor,  a  judgment  procured  by  the  latter 
against  the  former  (after  a  fraudulent  con- 
veyance of  property  by  the  debtor)  upon  a 
pre-existing  debt  or  claim,  in  a  court  of 
competent  jurisdiction,  is  conclusive  evi- 
dence against  the  fraudulent  grantee  of  the 
validity  and  amount  of  the  claim,  in  an 
action  by  the  judgment  creditor  or  his 
representative  to  set  the  conveyance  aside. 

Sidensparker  v.  Sidensparker,  52  Me.  481, 
83  Am.  Dec.  527;  Mt.  Desert  v.  Tremont, 
72  Me.  352;  Candee  v.  Lord,  2  N.  Y.  269, 
51  Am.  Dec.  294. 

If  the  judgment  debtor  sees  fit  to  waive 


defenses,  no  one  else  has  any  right  to  inter- 
pose them  for  him  in  an  action  involving 
the  judgment  procured  against  the  debtor. 
McMannomy  v.  Chicago,  D.  d  V.  R,  Co. 
167  111.  497,  47  N.  E.  712;  Pickett  v.  Pip- 
kin, 64  Ala.  520;  Scott  v.  Indianapolis 
Wagon  Works,  48  Ind.  75;  Faher  v.  Matz, 
86  Wis.  370,  57  N.  W.  39;  Edmunds  v. 
Mister,  58  Miss.  765;  1  Herman,  Estoppel  & 
Res  Adjudicata,  §  161,  pp.  165-174;  Fergu- 
son V.  Kumler,  11  Minn.  104,  Gil.  62; 
Sidensparker  v.  Sidensparker,  52  Me.  481, 
83  Am.  Dec.  527 ;  Burgess  v.  Simonson,  45 
N.  Y.  225;  Carpenter  v.  Oshom,  102  N.  Y. 
552,  7  N.  E.  823;  Swihart  v.  Shaum,  24 
Ohio  St.  432;  Strong  v.  Lawrence,  68  Iowa, 
55,  12  N.  W.  74;  Minnesota  Thresher  Mfg. 


of  the  claim  Is  not  competent  evidence  of  the 
claim's  validity.  Wlllett  v.  Malll.  65  Iowa,  675, 
22  N.  W.  922.  The  court  distlngrulshed  Strong 
V.  Lawrence,  68  Iowa,  55,  12  N.  W.  74,  infra, 
III.  c,  7,  deciding  Ibat  a  Judgment  rendered 
against  a  fraudulent  grantor  may  be  pleaded 
as  conclusive  against  the  fraudulent  grantee, 
upon  the  ground  that  In  that  case  the  Judg- 
ment defendant  was  charged  personally. 

And  It  has  been  held  that  a  Judgment  against 
an  administrator  is  not  evidence,  in  an  action 
by  a  creditor  of  an  Intestate  to  set  aside  a  deed 
by  him  in  his  lifetime,  except  to  prove  that  the 
creditor  has  pursued  his  legal  remedy  and 
failed.  Alexander  v.  Qulgley,  2  Duv.  399.  (As 
to  what  Is  a  Judgment  on  which  may  be  based 
a  creditor's  bill  to  set  aside  a  conveyance  as 
fraudulent,  see  infra,  VI.) 

Under  the  Louisiana  law  allowing  the  grantee 
to  set  up  anything  that  bis  grantor  might  have 
set  up,  the  court  In  a  revocatory  action  properly 
admitted  the  plaintiff's  original  Judgment  as 
prima  facie  evidence  of  the  claim,  and  it  then 
became  the  duty  of  the  defendant  to  controvert 
the  demand  of  the  plaintiff,  although  It  was 
liquidated  by  a  Judgment,  In  the  same  manner 
as  the  original  debtor  might  have  done  before 
Judgment     Lanata  v.  Planas,  2  La.  Ann.  544. 

So  the  court  did  not  err  in  permitting  the 
record  In  the  first  suit  to  be  given  In  evidence 
to  prove  simply  the  fact  that  such  a  Judgment 
had  been  recovered ;  but  the  evidence  upon 
which  that  Judgment  was  obtained  was  not  ad- 
missible In  the  second  action.  Lopez  v.  Ber- 
gel,   12  La.  197. 

b.  What  must,  or  may,  he  produced. 

A  rule.  In  creditors'  bills  to  set  aside  fraud- 
ulent conveyances,  requiring  an  exhibition  of  the 
regularity  of  all  the  proceedings  upon  the  Judg- 
ment In  the  court  of  law,  would  lead  to  pro- 
lixity, and  be  productive  of  no  good  results.  All 
that  is  required  to  give  the  court  Jurisdiction 
Is  to  show  that  the  complainant  has  bad  execu- 
tion upon  his  Judgment  In  the  hands  of  the 
proper  ofilcer,  and  that  he  has  been  unable  to 
find  any  property  leviable.  Williams  v.  Hub- 
bard, 1  Mich.  446,  Following  Sandford  v.  Sin- 
clair, 8  Paige.  373. 

A  certified  transcript  of  the  entry  In  the 
docket  book  of  the  supreme  court  of  the  Judg- 
ment on  which  the  creditor's  action  Is  based. 
Is  not  sufllclenf  evidence  of  the  Judgment  and 
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that  the  person  In  whose  favor  it  was  entered 
was  a  creditor  of  the  defendant ;  but  the  objec- 
tion. If  not  taken  at  the  trial  by  motion  or 
otherwise,  is  not  available  on  appeal.  Lallman 
V.  Uovey,  92  Uun,  419,  36  N.  T.  Supp.  662. 

But  a  transcript  of  the  plaintiff's  Judgment 
against  the  grantor  Is  admissible  to  establish 
the  fact  of  the  Indebtedness  of  the  grantor 
to  the  plaintiff,  and  an  objection  to  the  form 
of  the  clerk's  certificate  to  the  transcript,  if 
not  made  on  the  trial.  Is  not  available  on  ap- 
peal. Ilunslnger  v.  Hofer,  110  Ind.  390,  UN. 
E.  468. 

The  certificate  of  a  Justice  of  the  peace  Is 
conclusive  as  to  the  existence  of  the  Judgments 
on  which  the  creditor's  bill  Is  based.  Helatt  v. 
Barnes,  5  Dana,  219. 

But  when  a  Judgment  creditor  In  an  execu- 
tion Issued  on  a  Judgment  of  a  Justice  of  the 
peace  is  sued  as  for  a  trespass  by  the  grantee 
of  the  Judgment  debtor,  and  wishes  by  way  of 
defense  to  attack  the  grantee's  deed  as  fraudu- 
lent, it  has  been  held  that  he  must.  In  order 
to  show  himself  a  Judgment  creditor,  produce 
the  whole  transcript  of  the  Justice's  docket  In 
order  that  It  may  appear,  not  only  that  there 
was  an  execution,  but  a  Judgment  to  warrant 
the  execution,  and  other  previous  proceedings 
to  warrant  the  Judgment.  Dameron  v.  Wil- 
liams, 7  Mo.  138. 

In  detinue  against  a  sheriff  for  a  slave  levied 
upon  under  an  execution  against  the  plaintiff's 
donor,  when  the  defendant  had  offered  the  Judg- 
ment In  evidence,  as  proof  of  Indebtedness,  In 
order  to  prove  fraud  In  the  gift  to  the  plain- 
tiff, the  plaintiff  might  put  In  evidence  the 
entire  record  In  the  case  for  the  purpose  of 
showing  the  effect  of  the  Judgment  and  execu- 
tion.   Easley  v.  Dye,  14  Ala.  158. 

But  It  was  error  In  an  action  between  a  cred- 
itor and  the  vendee  of  the  debtor  to  determine 
the  title  to  property,  to  admit  the  recitals  of  the 
record  in  Judgments  taken  by  the  creditor 
against  the  debtor  In  order  to  prove  that  the 
debts  existed  before  the  date  of  the  Judgment. 
The  record  of  a  Judgment  between  other  parties 
Is  always  admissible  to  prove  the  mere  fact  of 
the  existence  of  the  Judgment  when  that  fact  is 
material  to  the  Issue :  but  this  comprehends 
only  the  Judgment  of  the  court  and  such  parts 
of  the  record  as  are  necessary  to  show  when  and 
by  what  court  It  was  rendered.  All  other  parts 
must  be  considered  as  to  all  other  persons  than 
the  parties  to  the  Judgment,  and  their  privies. 
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Co.  V.  Sohaaok,  10  S.  D.  511,  74  N.  W.  445; 
Sawyer  v.  Moyer,  109  111.  461. 

Creditors  can  attack  a  judgment  collater- 
ally when  it  is  a  fraud  upon  them,  as  when 
it  has  been  obtained  by  collusion;  but  they 
cannot  set  it  aside  merely  because  it  is  a 
fraud  upon  the  debtor. 

Thomp8on^8  Appeal,  67  Pa.  175;  Lewis  v. 
Rogers,  16  Pa.  21;  Clark  v.  Douglass,  62 
Pa.  408;  lAidington's  Petition,  5  Abb.  N.  C. 
323;  1  Herman,  Estoppel  &  Res  Adjudicata, 
p.  425;  2  Van  Fleet,  Former  Adjudication, 
pp.  917,  921,  922;  Strong  v.  Lawrence,  58 
Iowa,  55,  12  N.  W.  74;  Sidensparker  v. 
Sidensparker,  52  Me.  481,  83  Am.  Dec.  527; 
Mt,  Desert  v.  Tremont,  72  Me.  352;  2  Black, 
Judgm.  §  606,  pp.  724,  726;  Bump,  Fraud. 


Conv.  4th  ed.  557,  558;  Michaels  v.  Post, 
21  Wall.  427,  22  L.  ed.  526. 

Even  if  all  the  representations  that  were 
testified  to  by  the  defendant  were  made  by 
Hahl,  Dahl  had  no  right  to  rely  on  them, 
if  he  really  did. 

14  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  118; 
Columbia  Electric  Co,  y.  Dixon,  46  Minn. 
463,  49  N.  W.  244;  Tretheway  v.  Hulett, 
52  Minn.  448,  54  N.  W.  486;  Famsworth  v. 
Duffner,  142  U.  S.  43,  35  L.  ed.  931,  12  Sup. 
Ct.  Rep.  164;  Piano  Mfg.  Co,  v.  Richards, 
86  Minn.  94,  90  N.  W.  120. 

Messrs.  Hoidale  A  Somsen,  for  re- 
spondents : 

Fraud  in  the  transaction  on  which  the 
judgment  was  founded  might  be  shown  as 


res  inter  alios  acta.  Snodgrass  v.  Branch  Bank, 
26  Ala.  161,  60  Am.  Dec.  505,  Followed  by 
Marshall  v.  Croom,  W>  Ala.  121 ;  Jacobson  v. 
81ms,  60  Ala.  185.  (As  to  the  necessary  recitals 
in  the  Judgment,  see  Jones  t.  Read,  1  Humph. 
335,  infra.  III.,  a.) 

And  some  proof  seems  always  to  be  necessary  ; 
so  the  fact  that  the  Judgment  was  entered  in  an 
action  before  the  same  court  and  Judge  trying 
the  creditor's  action  Is  not  of  itself  ground  for 
dispensing  with  proof  of  the  Judgment ;  and, 
if  proper  objection  is  made,  it  cannot  be  proved 
by  putting  in  evidence  executions  issued  upon 
it,  nor  by  the  docket  containing  an  abstract  of 
it,  nor  by  oral  evidence,  if  there  is  no  proof 
which  will  allow  introduction  of  secondary  evi- 
dence. Amundson  v.  Wilson,  11  N.  D.  193, 
91  N.  W.  37. 

III.  Conclusive  effect  of  the  judgment. 

a.  OeneraUy. 

Unquestionably  the  general  rule  is  that  the 
judgment  is  conclusive  against  the  grantee,  as 
to  the  fact  of  the  indebtedness  upon  which  it 
is  founded,  If  rendered  by  a  court  of  competent 
Jurisdiction,  and  in  the  absence  of  fraud  and 
collusion. 

In  the  leading  New  Yorlc  case  it  is  held  that 
the  right  of  the  creditor  to  impeach  the  act  of 
the  debtor  arises  out  of  the  relation  which  exists 
between  them  at  the  commencement  of  the  salt 
for  that  purpose,  and  does  not  depend  upon  the 
time  when  the  fraud  was  consummated ;  hence, 
the  fraudulent  grantee  is  not  permitted  to  al- 
lege, in  bar  of  the  action  against  him,  that  the 
parties  seeking  relief  were  not  creditors,  either 
before  or  at  the  time  of  the  conveyance.  Candee 
V.  Lord,  2  N.  Y.  269,  51  Am.  Dec.  294. 

And  in  accordance  with  this  rule,  the  Judg- 
ment being,  in.  the  absence  of  fraud,  conclusive 
evidence  of  the  debt  as  against  the  grantee, 
testimony  to  disprove  the  existence  of  such  a 
debt  is  Inadmissible.  Burgess  v.  Simonson,  45 
N.  Y.  225. 

The  usual  rule,  however,  is  represented  in 
Mattingly  v.  Nye.  8  Wall.  370,  19  L.  ed.  380, 
which  holds  that  a  Judgment  for  money  against 
one  making  a  voluntary  conveyance  cannot  be 
questioned  upon  a  creditor's  bill ;  but  that  it  is 
also  necessary  for  the  complainant  to  show, 
otherwise,  that  the  grantor  was  indebted  to  him 
at  the  time  of  the  conveyance. 
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A  merely  voluntary  conveyance,  not  tainted 
with  fraud,  is  void  only  as  to  antecedent  debts ; 
but,  if  made  with  the  intent  to  hinder,  delay, 
or  defraud  creditors,  it  is  void  as  to  subsequent, 
as  well  as  existing,  creditors.  When  one  ag- 
grieved by  such  a  conveyance  moves  to  set  it 
aside  those  claiming  under  it  may  demand  that 
he  shall  prove  himself  to  be  a  creditor  with  a 
valid,  subsisting  debt.  The  principle  that  no 
grantee  is  alfected  by  a  Judgment  against  the 
grantor  since  the  alienation,  since  otherwise  his 
rights  could  be  devested  without  his  consent, 
does  not  conflict  with  that  other  principle  that 
a  Judgment,  rendered  by  a  court  having  Juris- 
diction, and  without  fraud  or  collusion,  is  con- 
clusive evidence  of  the  amount  of  the  debt  at 
the  time,  and  that,  in  a  proceeding  to  set  aside 
an  alleged  fraudulent  conveyance  such  a  Judg- 
ment, whether  rendered  before  or  after  the 
conveyance,  is  competent  evidence  of  the  debt. 
If  the  complainant  would  use  the  Judgment  to 
the  prejudice  of  the  grantee  in  a  deed  alleged 
to  be  only  voluntary  and  constructively  fraudu- 
lent, he  must  produce  independent  facts  show- 
ing the  cause  of  action  which  authorized  the 
rendition  of  the  Judgment,  and  that  it  is  older 
than  the  conveyance.  Yeend  v.  Weeks,  104  Ala. 
331,  53  Am.  St.  Rep.  50,  16  So.  165,  Following 
Pickett  V.  Pipkin,  64  Ala.  520. 

So  when  a  Judgment  creditor  has  ineffectually 
attempted  to  col'ect  his  Judgment  at  law,  and 
resorts  to  a  court  of  equity  to  enforce  it,  the 
Judgment,  upon  due  proof  of  every  allegation 
necessary  to  entitle  him  to  a  verdict,  must  be 
presumed  to  have  been  regularly  obtained,  and 
it  will  not  be  inquired  into  in  equity.  Schley 
V.  Dixon,  24  Ga.  273,  71  Am.  Dec.  121. 

These  cases,  in  requiring  that  other  proof 
than  the  Judgment  must  be  produced  of  the 
existence  of  a  "debt"  at  the  time  of  the  convey- 
ance, differ  from  Scumitt  v.  Dahl,  which  re- 
quires only  proof  of  the  existence,  at  that  time, 
of  a  "claim.'*  *      * 

These  decisions,  moreover,  treat  only  the  case 
of  an  adverse  Judgment ;  but  there  are  others 
declaring  a  different  rule  when  the  Judgment  is 
entered  without  contest. 

So  when  property  was  taken  in  execution 
while  in  the  possession  of  one  who  had  it  by 
virtue  of  a  sale  from  the  owner,  upon  which 
the  vendee  brought  an  action  and  the  defend- 
ant insisted  that  the  sale  was  fraudulent  as 
against  him,  he  being  a  creditor  by  Judgment, 
"Holt,  Ch.  J.,  said  that,  if  the  Judgment  was 
38 
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a  defense  in  the  action  to  set  aside  the 
transfer. 

Bruggerman  v.  Hoerr,  7  Minn.  337,  82 
Am.  Dec.  97,  Gil.  264;  Stone  v.  Myers,  9 
Minn.  303,  86  Am.  Dec.  104,  Gil.  287 ;  Olm- 
sted County  V.  Barber,  31  Minn.  256,  17 
N.  W.  473,  944;  Hartman  v.  Wetland,  36 
Minn.  223,  30  N.  W.  815;  Bloom  v.  Moy, 

43  Minn.  397,  19  Am.  St.  Rep.  243,  45  N. 
W.  715;  Braley  v.  Byrnes,  20  Minn.  435, 
Gil.  389;  Hoerr  v.  Meihofer,  77  Minn.  228, 
77  Am.  St  Rep.  674,  79  N.  W.  964;  Qage 
V.  Stimson,  26  Minn.  64,  1  N.  W.  806; 
Pahst  Brevoing  Co.  v.  Jensen,  68  Minn.  293, 
71  N.  W.  384;  Moloney  v.  Finnegan,  40 
Minn.  281,  41  N.  W.  979;  TJowak  v.  Knight, 

44  Minn.   241,   46   N.   W.   348;    Amerioa/n 


Bldg.  d  L.  Asso.  v.  Stoneman,  53  Minn.  212, 
54  N.  W.  1115. 

One  whose  demand  is  the  offspring  of 
fraud  and  misrepresentations  has  no  busi- 
ness in  an  equity  court,  and  equity  will  not 
exercise  its  peculiar  jurisdiction  to  grant 
him  relief. 

1  Pom.  £q.  Jur.  fifi  397,  400,  pp.  433, 
435. 

Without  proof  that  Hahl  or  Damron 
parted  with  something  in  consideration  of 
the  notes  upon  which  the  suit  is  based,  it 
is  certainly  imnecessary  for  defendant  to 
prove  that  any  offer  to  reconvey  was  ever 
made. 

Even  if  a  person  seeking  relief  did  exam- 
ine the  land,  this  is  not  conclusive  that  he 


upon  a  point  tried,  that  then  he  need  not  to 
prove  the  consideration,  hut  it  shall  be  intended 
good ;  but.  If  it  be  a  Judgment  by  confession, 
etc.,  he  ought  to  prove  it  to  be  for  a  just  debt, 
otherwise  he  shall  not  overthrow  the  sale  though 
it  be  fraudulent,  for  it  is  good  against  all  the 
creditors  for  a  just  debt  bona  fide  due."  Sanders 
V.  ,  Skinner,  386,  Holt,  327. 

And  from  O'Connor  v.  Docen,  50  App.  Dlv. 
610,  64  N.  Y.  Supp.  206,  it  seems  that  a  con- 
fession of  Judgment  Is  not  sufficient  proof  to  es- 
tablish the  status  of  the  person  in  whose  favor 
it  Is  confessed  as  a  creditor,  so  as  to  entitle  him 
to  maintain  an  action  to  set  aside  a  conveyance 
by  the  debtor  as  fraudulent.  If  the  confession  is 
made  after  the  conveyance. 

And  the  fact  that  judgment  was  taken  by  de- 
fault In  the  action  upon  which  a  creditor's  bill 
is  based  to  set  aside  a  conveyance  as  fraudulent 
does  not  dispense  with  the  necessity  of  the  plain- 
tiff's making  full  proof  of  the  indebtedness  of 
the  original  debtor  to  him,  and  of  the  facts, 
such  as  his  capacity  as  executor.  Fink  v.  Mar- 
tin, 1  La.  Ann.  117. 

The  recovery,  however,  of  an  adverse  Judg- 
ment by  executors  in  their  representative  char- 
acter is  conclusive  evidence  of  their  right  to  sue 
as  executors  so  far  us  respects  that  debt;  and 
it  is  uot  necessary  for  them  to  show  how  they 
became  entitled  to  sue  as  the  representatives 
of  the  testator,  to  whom  the  demand  was  orig- 
inally due.    Rogers  v.  Rogers,  3  Paige,  379. 

That  the  Judgment  is  not  conclusive  as  to  the 
debt  and  its  amount  at  the  time  of  the  transfer 
is  held  in  Lynch  v.  Burt,  132  Fed.  417,  and 
Finch  V.  Kent.  24  Mont.  268,  61  Pac.  658;  al- 
though in  the  latter  case  testimony  of  the 
grantor,  that  he  did  not  owe  the  amount  of  the 
Judgment  against  him,  is  held  incompetent, 
since,  "in  the  absence  of  evidence  tending  to 
show  fraud,  accident,  mistake,  or  satisfaction, 
the  Judgment  was  conclusive  evidence  of  his  lia- 
bility." 

On  the  other  hand,  in  Morley  Bros.  v. 
Stringer,  183  Mich.  690,  95  N.  W.  978 ;  Carter 
V.  Baker,  10  Heisk.  640 ;  and  Young  v.  Pate,  4 
Yerg.  164, — it  is  simply  held  that  when  the 
Judgment  is  valid  upon  Its  face  it  cannot  be 
collaterally  attacked. 

But  the  Judgment,  nevertheless,  should  recite 
the  ground  upon  which  it  was  rendered,  and  the 
fact  that  the  Question  at  issue  was  proved  to  the 
satisfaction  of  the  court,  as  well  as  all  the 
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facts  which  were  necessary  to  give  the  court 
Jurisdiction.    Jones  y.  Read,  1  Humph.  835. 

In  a  scire  facias  against  a  garnishee  In  an 
attachment  execution  based  upon  the  allegation 
of  a  mortgage  fraudulently  purchased  by  the 
garnishee  in  the  name  of  his  wife,  it  was  held 
that  the  validity  of  the  original  Judgment  could 
not  be  denied,  or  even  inquired  Into,  by  the 
garnishee;  nor  could  the  Judgment  creditors 
themselves  give  any  evidence  In  support  of  it. 
Black  V.  Nease,  37  Pa.  483. 

But  upon  the  general  question  of  going  be- 
hind the  Judgment,  as  for  fraud,  or  collusion. 
In  the  ordinary  case  of  a  creditor's  bill,  this 
case  is  not  authority.  See  Posten  v.  Posten, 
4  Whart.  27,  infra.  III.,  d,  2. 

In  an  Ohio  case  tlie  rule  was  laid  down  that 
the  complainant's  Judgment  could  not  be  con- 
troverted, and  was  conclusive  that  the  Judgment 
debtor  owed  the  judgment  creditor  the  debt  for 
which  it  was  rendered,  at  the  time  stated  in  the 
proceedings.     Starr  v.  Starr,  1  Ohio,  321. 

But  in  Swihart  v.  Shaum,  24  Ohio  St  482. 
such  a  Judgment  is  held  to  be  conclusive  merely 
in  the  absence  of  fraud  or  collusion  in  obtaining 
it,  and  it  is  stated  that  it  can  make  no  differ- 
ence whether  the  conveyance  is  fraudulent  in 
fact  or  fraudulent  in  law. 

In  Salemonson  v.  Thompson  (N.  D.)  101  N. 
W.  320,  and  Bensimer  v.  Fell.  85  W.  Va.  15.  29 
Am.  St.  Rep.  774.  12  S.  E.  1078,  it  is  laid  down 
that  such  a  judgment,  without  allegation  and 
proof  of  fraud  or  collusion,  Is  conclusive  of  the 
debt  and  its  amount,  apparently  without  regard 
to  the  time  of  rendition. 

And  it  precludes  question  as  to  whether  there 
were  irregularities  or  errors  in  the  conclusion 
of  the  court,  which  cannot  be  inquired  into  col- 
laterally. Moore  &  H.  Hardware  Co.  v.  Curry, 
106  Ala.  284,  18  So.  46. 

But  a  Judgment  rendered  by  a  court  without 
Jurisdiction,  or  by  fraud  or  collasion,  can  be 
impeached  by  a  grantee  of  the  debtor ;  and  he 
may  also  show  that  the  debt  for  which  the 
judgment  was  recovered  accrued  subsequent  to 
the  conveyance  to  him,  or  that  the  plaintiff 
prosecuted  the  action  against  the  debtor  for 
the  benefit  of  the  debtor.  Minnesota  Thresher 
Blfg.  Co.  V.  Schaack,  10  S.  D.  511,  74  N.  W. 
445. 

And  other  courts  allow  the  grantee  much 
greater  latitude  in  his  desire  to  go  behind  the 
record  of  the  Judgment. 

So  in  Maine  it  is  held  that  where  a  creditor 
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relied  upon  his  own  knowledge;  and,  if  he 
relies,  even  in  part,  upon  the  false  repre- 
sentations made  to  him,  the  court  will  hear 
him. 

14  Am.  &  Eng.  Enc.  Law,  p.  112;  Burr  v. 
Willson,  22  Minn.  206;  Moline-Milbum  Co, 
V.  Franklin,  37  Minn.  137,  33  N.  W.  323. 

All  that  is  necessary  to  show  is  that  de- 
fendant was  induced  hy  material  false  rep- 
resentations to  enter  into  a  contract  which 
he  would  not  have  entered  into  except  for 
such  misrepresentations. 

MacLaren  v.  Cochran,  44  Minn.  255,  46 
N.  W.  408;  Martin  v.  Hill,  41  Minn.  343,  43 
N.  W.  337;  Fox  v.  Tahel,  66  Conn.  397,  34 
Atl.  101 ;  14  Am.  &  Eng.  Enc.  Law,  pp.  122, 
128,   141. 

Hahl's  daim,  if  he  in  fact  had  one,  was 


never  proved  in  bankruptcy  proceedings. 
Whenever  a  claim  is  founded  upon  an  in- 
strument of  writing,  such  instrument,  unless 
lost  or  destroyed,  shall  be  filed  with  the 
proof  of  claim. 

Re  Elder,  1  Sawy.  73,  Fed.  Cas.  No.  4,326; 
Bump,  Fraud.  Conv.  632;  Black,  Judgm. 
175;  Brandenburg,  Bankr.  501;  National 
Bank  y.' Sawyer,  3  N.  B.  N.  Rep.  266;  Re 
Stevens,  104  Fed.  325;  Re  Howard,  6  Nat. 
Bankr.  Beg.  372,  Fed.  Cas.  No.  6,751. 

The  proof  of  a  note  which  did  not  state 
the  consideration  is  defective. 

Re  Loder,  4  Ben.  125,  3  Nat.  Bankr.  Reg. 
655,  Fed.  Cas.  No.  8,456;  Re  Jay  cox,  7  Nat. 
Bankr.  Reg.  303,  Fed.  Cas.  No.  7,240;  Re 
Lake  Superior  Ship  Canal,  R.  d  Iron  Co. 


calls  in  question  a  conveyance  made  by  his 
debtor  upon  the  ground  of  fraud,  In  an  action 
between  him  and  the  grantee  the  demand  of  the 
creditor  must  be  subject  to  examination  in  order 
to  see  whether  he  has  a  right,  as  such,  to  ques- 
tion the  validity  of  the  conveyance.  If  Judg- 
ment has  been  obtained  by  him,  still,  as  between 
him  and  the  grantee,  who  is  no  party  to  it,  it 
will  not  be  regarded  as  precluding  the  latter 
from  an  examination  of  the  grounds  of  it.  The 
grantee  may  be  allowed  to  show  that  it  was 
obtained  bj  fraud,  or  that  the  cause  of  action 
accrued  under  circumstances  which  would  not 
give  the  creditor  a  right  to  impeach  the  convey- 
ance. Miller  V.  Miller,  23  Me.  22,  39  Am.  Dec. 
597. 

So  the  grantee,  not  being  a  party  to  it,  Is  not 
concluded  by  the  judgment  against  his  grantor 
(Sargent  v.  Salmond,  27  Me.  539;  Inman  v. 
Mead,  97  Mass.  810)  :  especially  when  it  Is  sub- 
sequent to  his  deed  (Warner  v.  Percy,  22  Vt. 
155).  Law  V.  Payson,  32  Me.  521,  apparently 
holding  that  a  judgment  under  such  circum- 
stances must  be  held  valid  until  reversed  or 
proved  to  have  been  obtained  by  collusion  or 
fraud,  does  not  directly  declare  this. 

Upon  a  bill  for  an  injunction  filed  by  a  mar- 
ried wompn  to  protect  her  separate  property, 
which  had  been  levied  upon  to  satisfy  a  judg- 
ment against  her  husband,  the  defendants  main- 
taining that  the  complainant's  title  was  fraudu- 
lent, it  was  held  that  the  judgment  on  which 
the  levy  had  been  issued,  no  cause  of  action  hav- 
ing been  filed  and  the  declaration  not  disclos- 
ing and  stating  when  the  cause  of  action  ac- 
crued, was  only  evidence  of  the  indebtedness 
of  the  husband  to  the  defendant  on  the  day  of 
its  rendition ;  but  that  no  question  affecting  the 
rights  of  the  complainant  was  determined  by 
that  suit,  since  she  was  neither  a  party  nor  a 
privy  to  it.    Niller  v.  Johnson,  27  Md.  6. 

b.  Effect  of  the  time  of  the  conveyance. 

It  is  fundamental  that  one  who  was  a  cred- 
itor before  a  merely  voluntary,  and  so  con- 
structively fraudulent,  conveyance  by  the  debt- 
or, may  successfully  attack  it  without  showing 
fraud  in  the  parties ;  but  that  one  becoming  a 
creditor  after  a  conveyance  cannot  have  it  set 
aside,  unless  he  can  show  actual  fraud  in  it  as 
against  creditors. 

So  the  fact  that  the  debt  did  or  did  not  exist 
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before  the  time  of  the  conveyance  bears  only 
upon  the  character  of  the  proof  of  fraud  re- 
quired. Thompson  v.  Williamson  (N.  J.  Eq.) 
68  Atl.  602.  infra.  III.,  c,  10,  (c). 

Under  the  rule  as  laid  down  in  Edmunds  v. 
Mister,  58  Miss.  765,  infra.  III.,  c,  3,  allowing 
the  severance,  or  denying  the  doctrhie  of  the 
entirety,  of  judgments,  a  court  of  equity  will 
not  treat  as  a  subsequent  creditor  one  whose 
judgment  Is  rendered  on  an  account  part  of 
which  was  contracted  before  and  part  after  the 
date  of  a  voluntary  conveyance  which  he  seeks 
to  have  set  aside,  and  compel  him  thus  to  lose 
a  valid  claim.  Chapman  v.  Hughes,  61  Miss. 
339. 

But  in  Maine,  if  the  creditor  of  a  fraudulent 
grantor  joins  together  in  one  suit  several  de- 
mands accruing  some  before  and  some  after  the 
date  of  the  conveyance  which  he  seeks  to  set 
aside,  recovers  judgment  upon  all  of  them,  and 
extends  an  execution,  he  must  be  regarded  as 
a  creditor  subsequent  to  the  conveyance  of  the 
land  in  question  by  his  debtor,  and  therefore 
cannot  impeach  that  conveyance  except  by  show- 
ing actual  fraud.  Reed  v.  Woodman,  4  Me. 
400,  Followed  in  Usher  v.  Hazeltine,  5  Me.  471, 
17  Am.  Dec.  253 ;  Miller  v.  Miller,  23  Me.  22,  39 
Am.  Dec.  597;  Quimby  v.  Dill,  40  Me.  528; 
and  Holmes  v.  Farrls,  63  Me.  318. 

And  where  the  plaintiff's  claim,  on  which  he 
had  obtained  judgment,  consisted  of  an  account, 
all  of  which,  expept  one  item,  accrued  before 
the  conveyance,  and  there  was  a  credit  In  the 
account  for  more  than  sufficient  to  balance  that 
item,  although  there  did  not  appear  to  have  been 
any  appropriation  of  the  payment  by  either 
party,  the  court  was  compelled  to  follow  the 
general  rule  in  such  cases,  and  apply  the  credit 
to  extinguish  the  oldest  debt,  leaving  the  last 
item  uncanceled  and  of  a  date  later  than  the 
conveyance ;  and,  under  the  rule  of  Reed  v. 
Woodman,  4  Me.  400,  supra,  this  prevented  the 
plaintiff  from  attacking  the  conveyance  without 
proof  of  actual  fraud.  Miller  v.  Miller,  23  Me. 
22,  89  Am.  Dec.  597. 

In  New  York  it  is  held  that  it  is  immaterial 
whether  the  debt  was  created  before  or  after 
the  fraudulent  conveyance ;  the  right  of  a  cred- 
itor to  impeach  the  act  of  the  debtor  arises  out 
of  the  relation  between  them  when  the  action 
against  the  grantee  is  begun ;  hence,  a  convey- 
ance made  to  defraud  subsequent  creditors  may 
be  upset  by  them,  and  the  fraudulent  grantee 
cannot   set   up    that   the   plaintiff   was   not   a 
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7  Nat.  Bankr.  Reg.  376,  Fed.  Cas.  No. 
7,997;   Bump,  Fraud.  Conv.  632. 

And  a  statement  that  the  consideration 
was  goods  sold  and  delivered,  without  set- 
ting forth  the  date,  items,  and  kind  of  goods, 
is  insufficient. 

Re  Elder,  1  Sawy.  73,  3  Nat.  Bankr.  Reg. 
670,  Fed.  Cas.  No.  4,326;  Re  Port  Huron 
Dry  Dock  Co.  14  Nat.  Bankr.  Reg.  253,  Fed. 
Cas.  No.  11,293;  Re  Northern  Iron  Co.  14 
Nat.  Bankr.  Reg.  356,  Fed.  Cas.  No.  10,322 ; 
Bump.  Fraud.  Conv.  632. 

A  new  promise,  or  new  contract,  affecting 
the  claim  upon  which  plaintiff  relies,  has 
been  made  and  entered  into  by  and  between 
Hahl  and  Peter  H.  Dahl  subsequent  to  the 
commencement  of  bankruptcy  proceedings. 
This,  if  true,  takes  the  matter  out  of  bank- 
ruptcy court,  and  the  trustee  has  nothing 


further  to  do  in  regard  to  that  particular 
claim. 

Anderson  v.  Clark,  70  Ga.  362;  Dewey  v. 
Moyer,  72  N.  Y.  75;  Willis  v.  Cushman,  115 
Ind.  100,  17  N.  E.  168;  Evarts  v.  Hyde,  51 
Vt.  183;  Jersey  City  Ins.  Co.  v.  Archer,  122 
N.  Y.  376,  25  N.  E.  338;  Lawrence  v.  Har- 
rington, 122  N.  Y.  408,  25  N.  E.  406;  Depuy 
V.  Swart,  3  Wend.  140,  20  Am.  Dec.  673; 
Collier,  Bankr.  218;  Black,  Judgm.  115; 
Brandenburg,  Bankr.  250;  Knapp  v.  Hoyt, 
57  Iowa,  591,  42  Am.  Rep.  69,  10  N.  W.  925; 
Oriel  V.  Solomon,  82  Ala.  85,  60  Am.  Rep. 
733,  2  So.  322. 

Lewis,  J.,  delivered  the  opinion  of  the 
court : 

In  1895  Peter  H.  Dahl,  a  resident  of 
Brown  county,  Minnesota,  purchased  certain 


creditor  at  the  time  of  the  conveyance.  Candee 
T.  Lord.  2  N.  Y.  269,  51  Am.  Dec.  294. 

So  testimony  lo  disprove  the  debt  Is  Inad- 
missible, although  the  grant  in  question  was 
made  before  the  rendition  of  the  judgment. 
Burgess  v.  Simonson,  45  N.  Y.  225. 

And  when  a  Judgment  for  breach  of  promise 
was  the  basis  of  a  creditor's  action  to  set  aside 
a  conveyance  made  the  year  before  the  entering 
of  the  Judgment,  it  was  held  that  the  grantee 
might  inquire  into  the  grounds  of  the  Judgment, 
and  show  that  it  did  not  give  the  attaclslng 
creditor  a  right  to  impeach  the  transfer  and 
thus  to  show  that  the  debtor  was  not  under  a 
contract  to  marry  the  plaintiff  at  the  time  the 
conveyance  was  made,  or  to  show  that  the  debt 
or  liability  was  created  after  the  transfer. 
Gregory  v.  Lamb,  101  Ky.  727,  42  S.  W.  339. 

But  when  It  appeared  In  an  action  to  set 
aside  a  conveyance  as  fraudulent  that  the  plain- 
tiff's debt  on  which  he  had  recovered  Judgment 
was  for  a  sale  after  the  conveyance,  it  was 
held  to  be  no  error  to  allow  the  grantor  to  tes- 
tify that  he  purchased  the  property  as  agent 
for  his  son,  and  that  he  did  no  business  for  him- 
self. The  Judgment  was  conclusive  between 
him  and  the  plaintiff  as  to  the  existence  of  the 
debt  and  his  liability  for  it ;  but,  since  the  debt 
was  subsequent  to  the  conveyance,  the  grantor 
being  at  the  time  free  from  debt,  the  plaintiff 
could  successfully  assail  the  conveyance  only  by 
showing  that  it  was  made  with  the  view  of  con- 
tinuing business,  and  creating  future  debts,  and 
saving  his  property  from  them,  or  for  the  pur- 
pose of  defrauding  his  future  creditors ;  and  it 
was  therefore  competent  for  the  grantee  to  show 
that  the  grantor  did  not  in  fact  carry  on  any 
business  on  his  own  account,  or  actually  con- 
template the  creation  of  future  debts.  Teed  v. 
Valentine,  65  N.  Y.  471. 

Whether  It  is  rendered  before  or  after  the  gift 
or  conveyance,  a  Judgment  against  the  donor 
or  grantor  is  competent  evidence  of  the  debt, — 
of  the  fact  that  the  party  In  whose  favor  It 
was  rendered  stands  in  a  relation  to  be  injured 
or  affected  by  the  gift  or  conveyance  (Pickett 
T.  Plpkln,  64  Ala.  520 ;  Lawson  v.  Alabama 
Warehouse  Co.  73  Ala.  2S9)  ;  or  it  is  sufficient 
evidence  of  the  same  fact  (Young  v.  Pate,  4 
Yerg.  164). 

The  Judgment  rendered  by  a  court  of  com- 
petent Jurisdiction,  and  In  the  absence  of  fraud 
or  collusion,  though  it  may  be  conclusive  evi- 
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dence  of  the  debt  existing  at  the  time  of  Its 
rendition,  is  not  evidence  of  an  Indebtedness 
existing  at  the  time  of  the  conveyance  (Lynch 
V.  Burt,  132  Fed.  417 :  B^lnch  v.  Kent,  24  Mont. 
268,  61  Pac.  653)  ;  or  at  any  time  before  Its 
rendition  (I^wson  v.  Alabama  Warehouse  Co. 
73  Ala.  2S0)  ;  and  it  Is  not  conclusive  against 
the  grantee  that  the  grantor  was  a  debtor,  even 
at  the  time  when  the  action  was  begun  (Jenness 
V.  Berry,  17  N.  H.  549 :  Troy  v.  Smith,  33  Ala. 
469;  Sweet  v.  Dean.  43  111.  App.  650 j. 

And  at  all  events  a  grantee  of  land  from  a 
Judgment  debtor  is  not  concluded  by  a  Judg- 
ment later  Increased  by  usury  under  an  agree- 
ment between  the  creditor  and  the  Judgment 
debtor.  Benslmer  v.  Fell,  35  W.  Va.  15,  29  Am. 
St.  Rep.  774,  12  S.  E.  1078. 

And  a  confession  of  Judgment,  If  made  after 
the  conveyance,  Is  not  sufficient  proof  to  estab- 
lish Its  owner  as  a  creditor.  O'Connor  v.  Docen. 
50  App.  Dlv.  610,  64  N.  Y.  Supp.  206. 

In  Florida  no  alienee,  grantee,  assignee,  or 
mortgagee.  Is  bound  or  affected  by  a  Judgment 
or  decree  to  which  he  Is  not  a  party,  rendered 
in  a  suit  against  the  alienor,  grantor,  assignor, 
or  mortgagor,  begun  after  the  alienation,  gi*ant, 
assignment,  or  mortgage.  Austin  v.  lloxsle,  44 
Fla.  199,  32  So.  878.  Following  Logan  y.  Stleff, 
36  Fla.  473,  18  So.  762. 

And  in  rx>ulsiana.  In  a  revocatory  action  to 
annul  a  sale  of  land  as  fraudulent  as  against 
the  plaintiff's  rights,  under  article  1971  of  the 
Louisiana  Code,  which  authorizes  the  purchaser 
in  such  a  ca.se  to  controvert  the  demand  of  the 
plaintiff,  although  liquidated  by  a  Judgment,  in 
the  same  manner  as  the  debtor  might  have  done 
before  the  Judgment,  the  defendant  denied  the 
indebtedness  of  the  vendor  to  the  plaintiff,  al- 
leging that  his  action  had  been  barred  by  pre- 
scription before  the  commencement  of  that  suit, 
and  it  was  held  that  the  right  of  the  plaintiff  to 
attack  the  sale  as  fraudulent  depended  upon  his 
showing  that  he  was  a  creditor  of  the  vendor 
before  the  date  of  the  act ;  the  Judgment  re- 
covered against  the  vendor  was  certainly  not 
conclusive  upon  bis  vendee,  and,  as  the  latter 
was  not  made  a  party,  he  had  a  right  to  contro- 
vert the  demand,  and  to  avail  himself  of  every 
defense  which  might  have  been  pleaded  by  the 
original  defendant.  Lopez  v.  Bergel,  12  La. 
197.  To  the  same  effect  Is  Dumas  v.  Lefebvre, 
10  Rob.    (La.)    399. 
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real  estate  in  Texas,  made  a  cash  payment 
thereon,  and  executed  and  delivered  his 
certain  promissory  notes,  maturing  from 
one  to  four  years,  for  the  remainder  of  the 
purchase  price.  In  1900  an  action  was 
commenced  in  Brown  county,  Minnesota, 
against  him,  to  recover  the  amount  due  upon 
these  notes,  by  C.  W.  Hahl,  who  was  then 
the  owner  of  the  same.  Dahl  appeared  and 
answered,  admitted  the  execution  of  the 
notes,  alleged  that  they  were  given  in  pay- 
ment of  certain  Texas  real  estate,  and  that 
subsequent  thereto  the  plaintiff  in  that  ac- 
tion had  taken  back  the  real  estate  in  full 
payment  and  settlement  of  the  notes.  The 
action  came  on  for  trial,  and  plaintiff  made 
motion  for  judgment  upon  the  pleadings, 
and  it  was  stipulated  by  the  parties  that 
the  judgment  might  be  entered  for  plaintiff 


One,  however,  acquiring  land  In  Louisiana 
since  the  recovering  of  a  judgment  against  the 
grantor  cannot  raise  against  the  judgment  any 
defense  that  his  grantor  could  not  raise.  Qal- 
laugher  v.  Hebrew  Congregation,  33  La.  Ann. 
829. 

c.  As   to   defenses  to   the  original  action. 
1.  Defense  by  tcay  of  denial,  generally. 

It  Is  sufficiently  obvious  that,  although  one 
may  Impeach  a  judgment  In  a  suit  to  which  he 
was  not  a  party  or  privy  when  the  court  ren- 
dering It  had  no  jurisdiction,  or  when  It  was 
obtained  by  fraud  or  collusion,  or  erroneously 
or  unlawfully  rendered  to  the  prejudice  of  his 
rights,  yet.  In  an  action  by  a  judgment  creditor 
against  the  voluntary  grantee  of  the  judgment 
debtor,  the  grantee  may  not  attack  the  original 
judgment  merely  upon  the  ground  that  the  jury 
erred  in  determining  a  question  of  fact,  as  to 
matters  alleged  in  defense  of  the  action ;  and 
against  such  an  objection  the  judgment  is  con- 
clusive as  to  the  relation  of  debtor  and  creditor 
between  the  parties  and  the  amount  of  Indebt- 
edness. This  would  be  an  attempt  of  a  stranger 
to  retry  a  judgment  already  determined  between 
the  parties,  In  accordance  with  the  forms  and 
principles  of  law,  and  without  fraud  or  col- 
lusion. SIdensparker  v.  Sldensparker,  52  Me. 
481,  83  Am.  Dec.  527. 

Where,  however,  the  defense  set  up  In  the 
later  action  Is  that  the  defendant  In  the  first 
action  failed  to  make  a  certain  valid  defense 
to  it,  these  considerations  would  seem  not  to 
prevail. 

On  a  writ  of  entry  to  recover  land  levied 
upon  by  an  execution  In  the  plalntlflT's  favor, 
where  the  judgment  debtor  had  conveyed  the 
land  to  one  who  again  had  conveyed  it.  for  a 
valuable  consideration,  to  a  third  person,  who 
took  it  with  notice  that  it  had  been  seized  on 
an  execution  in  favor  of  the  plaintiff ;  and  the 
second  gi*antee,  the  defendant,  offered  evidence 
tending  to  show  that  the  plaintiff's  judgment 
was  unfounded  and  erroneous,  and  that  the 
judgment  debtor  was  not  indebted,  and  could 
have  successfully  resisted  the  plaintiff's  claim, 
— It  was  held  that  the  exclusion  of  this  evi- 
dence was  error,  and  that  the  judgment  wap 
not  conclusive  upon  the  second  grantee  as  evi- 
dence of  the  indebtedness  of  the  original  de- 
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against  defendant  for  $2,41L03.  Judgment 
was  entered  accordingly  on  January  8,  1901. 
On  July  17,  1900,  Dahl,  his  wife  joining, 
conveyed  to  their  daughter,  Amelia  Dahl, 
80  acres  of  land  located  in  Brown  county, 
Minnesota,  which  conveyance  was  recorded 
on  December  19,  1900.  On  January  3,  1901, 
Dahl  filed  his  petition  in  bankruptcy,  and 
was  duly  adjudged  bankrupt,  and  plaintiff 
was .  thereafter  appointed  trustee  of  his  es- 
tate in  bankruptcy.  On  January  26,  1901, 
Hahl,  the  judgment  creditor,  filed  his  claim 
in  bankruptcy,  which  was  duly  allowed  on 
the  same  day.  This  action  was  commenced 
by  the  trustee  for  the  purpose  of  subjecting 
the  80  acres  of  land  conveyed  to  Amelia 
Dahl  to  the  claim  filed  in  the  bankruptcy 
court.  The  complaint  alleged  that  Amelia 
Dahl    was    a    fraudulent    grantee,    having 


fendant  to  the  plaintiff.  Inman  v.  Mead,  97 
Mass.  310. 

\^liere  a  judgment  was  recovered  against  an 
employee  for  money  embezzled  by  him  from  1841 
to  1848,  and  execution  was  levied  upon  land 
conveyed  by  the  judgment  debtor  in  1844  to  a 
third  person  for  the  separate  use  of  the  grant- 
or's wife,  and  the  judgment  creditor,  having  re- 
ceived a  deed  from  the  sheriff,  brought  an  ac- 
tion against  the  three  parties  to  remove  the 
cloud  upon  his  title,  It  was  held  that,  although 
the  judgment  concluded  the  fraudulent  grantor 
as  to  the  nature  and  dates  of  the  several  items 
of  indebtedness  on  which  the  recovery  was  had. 
it  did  not  conclude  the  other  defendants^  so  as 
to  prevent  their  showing  that  no  such  indebted- 
ness existed  at  the  times  Indicated,  and,  ac- 
cordingly, It  was  error  to  exclude  proof  offered 
by  the  alleged  fraudulent  grantee  that  the  def- 
icits In  the  account  In  question  were  caused  by 
the  meddling  and  interference  of  the  plaintiff. 
The  court  said :  "We  are  not  aware  of,  nor 
have  we  been  referred  to,  any  case  to  this  [con- 
trary] effect."     Eddy  v.  Baldwin,  23  Mo.  588. 

But  in  a  later  decision  of  the  same  court  It  Is 
held  that,  in  an  action  to  set  aside  a  fraudulent 
conveyance  based  upon  a  judgment  against  the 
grantor  upon  his  warranty  of  title  In  a  deed 
to  land  which  he  did  not  own.  It  cannot  be 
shown  as  a  defense  that  the  defendant  never 
executed  the  deed,  but  signed  It  simply  as  a 
witness,  such  matter  being  proper  as  a  defense 
to  the  damage  suit.  Swinford  v.  Teegarden, 
159  Mo.  635,  60  S.  W.  1089. 

In  harmony  with  the  last  decision,  where  one 
conveyed  his  property  to  another  upon  the  agree- 
ment that  the  grantee  should  pay  the  grantor's 
firm's  debts,  a  judgment  based  upon  this  agree- 
ment, obtained  by  a  creditor  of  the  firm  against 
the  firm  and  the  grantee,  was  held  to  be  con- 
clusive evidence.  In  the  judgment  creditor's  ac- 
tion to  set  aside  a  conveyance  of  the  same 
property  to  the  grantee's  wife  as  fraudulent^ 
that  the  first  grantee  was  Indebted  to  the  plain- 
tiff ;  therefore,  evidence  tending  to  show  that 
the  first  grantee  was  not  so  indebted,  or  that 
he  had  paid  out  on  account  of  the  indebtedness 
of  the  firm,  in  pursuance  of  his  agreement,  more 
money  than  he  had  or  could  realize  from  the 
property  received  by  him  under  the  contract, 
was  immaterial.  Kaiser  v.  Waggoner,  59  Iowa, 
40,  12  N.  W.  754. 

In  an  action  by  a  creditor  of  an   intestate 
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reoeived  the  property  without  any  con- 
sideration, and  having  full  notice  of  the 
existence  of  the  indebtedness  and  judg- 
ment against  Peter  H.  Dahl.  Amelia 
Dahl  interposed  a  separate  answer,  ad- 
mitting the  execution  of  the  notes,  and, 
as  a  defense,  alleged  that  the  notes  were 
without  consideration,  having  been  obtained 
by  false  representations  as  to  the  character 
and  value  of  the  land,  all  of  which  facts 
were  known  to  the  judgment  creditor,  Hahl. 
The  court  found  that  the  notes  had  been  ob- 
tained by  fraudulent  representation,  and 
that  Hahl  had  notice  thereof;  that  the  con- 
veyance by  Peter  H.  Dahl  to  Amelia  Dahl 
was  made  without  consideration,  for  the 
purpose  of  defrauding  the  creditors  of 
Peter  H.  Dahl;  and  that  Amelia  Dahl  had 


knowledge  of  the  fact.  Judgment  was  en- 
tered in  favor  of  Amelia  Dahl  and  against 
the  plaintiff,  to  the  effect  that  he  was  not 
entitled  to  the  relief  demanded,  and  from 
this  judgment  the  plaintiff  appealed. 

The  most  importiant  question  presented 
on  this  hearing  is  whether  the  fraudulent 
grantee  may,  in  a  collateral  proceeding,  de- 
fend upon  the  same  ground  that  was  open 
to  the  judgment  debtor  in  the  previous  ac- 
tion, in  the  absence  of  proof  that  such  judg- 
ment was  procured  by  fraud,  collusion, 
through  mistake,  or  thi^t  the  court  did  not 
possess  jurisdiction.  It  is  assumed  by  re- 
spondent that  the  question  was  settled  by 
this  court  in  the  case  of  Bruggerman  v. 
Hoerr,  7  Minn.  337,  82  Am.  Dec.  97,  Gil. 
264,  and  subsequent  cases,  and  it  will  be 


against  voluntary  grantees  of  his  property  in 
his  lifetime,  a  Judgment  against  the  adminis- 
trator is  not  evidence,  except  in  order  to  show 
that  the  creditor  had  pursued  his  legal  remedy 
and  had  failed ;  and  the  grantee  may  contest  the 
validity  of  the  judgment  and  the  justice  of  the 
plaintifTs  demand  against  the  estate.  Alex- 
ander V.  Qulgley,  2  Duv.  399.     (Vide  infra,  V.) 

2.  Btaiute  of  limitationa. 

In  Louisiana,  an  objection  by  a  judgment 
creditor,  plaintiff,  to  the  plea  of  prescription 
set  up  by  the  grantee,  that  it  had  been  set 
up  by  the  original  debtor  himself  and  overruled, 
did  not  avail,  since  the  grantee,  not  being  a 
party  to  the  original  judgment,  might  avail 
himself  of  every  defense  which  might  have  been 
pleaded  by  his  grantor.  Lopez  v.  Bergel,  12 
La.  197. 

And  the  defendant  grantee  may,  by  demurrer, 
set  up  that  the  statute  of  limitations  barred  the 
debt  against  his  grantor  before  the  beginning 
of  the  action  on  which  the  judgment  was  ren- 
dered, if  the  fact  appears  on  the  face  of  the 
pleadings.  Davis  v.  Davis,  20  Or.  78,  25  Pac. 
140. 

The  voluntary  confession  of  judgments  by  a 
debtor  long  after  the  conveyances  in  question 
would  not  prevent  the  grantee  from  denying  the 
existence  of  the  claims,  or  relying  upon  the  fact 
that  they  were  barred  by  limitations  before  the 
judgments  were  confessed.  Warner  v.  Dove, 
33  Md.  579. 

The  opposite  view  is  expressed  in  Jones  v. 
Read,  1  Humph.  335,  where  it  was  held  that 
the  court  could  not  iu  this  collateral  way  inquire 
into  the  regularity  of  the  judgments,  and  wheth- 
er they  might  not  have  been  defeated  by  the  in- 
troduction of  other  evidence  than  that  which 
was  before  the  court,  or  by  inserting  other  de- 
fenses, or  whether  the  facts  the  court  assumed 
as  existing  were  sufficiently  proved  by  the  tes- 
timony before  it  The  only  inquiry  is.  Are  they 
valid,  or  are  they  void?  And,  although  they 
may  be  irregular,  and  liable  to  be  reversed  on 
a  writ  of  error  to  a  superior  court,  or  upon  the 
introduction  of  new  proof  or  different  defenses 
on  a  writ  of  error  coram  nobis  in  the  same 
court  in  which  they  were  rendered,  still  they 
may  be  executed  either  by  process  issuing  direct- 
ly upon  them  or  by  a  bill  in  equity  auxiliary  to 
them. 

When  it  affirmatively  appears  upon  the  face 
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of  the  pleadings  that  the  debt  was  barred  by 
the  statute  of  limitations,  and  that  the  suit 
should  have  been  brought  in  the  name  of  an  ad- 
ministrator instead  of  that  of  a  legatee,  as  was 
done,  neither  of  these  objections  reached  the 
validity  of  the  judgment;  the  first  being  mat- 
ter in  bar,  the  second,  in  abatement, — defenses 
which  the  defendant  might  have  interposed, 
but,  when  waived  by  him  at  the  trial,  could 
not  be  made  by  him  or  anyone  else.  Clark  v. 
Anthony,  31  Ark.  546. 

And  it  is  held  in  McMannomy  v.  Chicago,  D. 
&  V.  R.  Co.  167  111.  497,  47  N.  B.  712,  that  the 
defense  of  the  statute  is  personal  to  the  debtor, 
so  that  it  cannot  later  be  Interposed  as  a  de- 
fense to  a  creditor's  bill. 

8.  Minority. 

The  grantee  of  land  from  a  person  who  has 
just  attained  his  majority,  although  the  con- 
veyance is  attacked  as  fraudulent,  may  success- 
fully attack  the  title  of  persons  who  have  pur- 
chased the  land  under  execution  sale  upon  judg- 
ments obtained  against  the  grantor  after  the 
conveyance,  for  indebtedness  for  goods,  not  nec- 
essaries, sold  to  the  grantor  during  his  minor- 
ity, although  the  grantor  had  ratified  the  pur- 
chases, and  when  sued  failed  to  plead  his  minor- 
ity and  allowed  judgments  to  go  against  him 
without  defense.  Before  the  rendition  of  the 
judgments  the  claims  of  the  creditors  against 
him  were  not  valid  debts,  and  before  the  judg- 
ments he  had  made  the  conveyance  alleged  to  be 
fraudulent,  and  it  was  not  possible  for  him,  by 
then  making  the  debts  valid,  to  affect  the  title 
previously  conveyed.  It  Is  well  settled  that  suf- 
fering judgment  to  go  upon  a  debt  barred  by  the 
statute  of  limitations  will  not  affect  the  title 
to  property  sold  before  judgment  and  after  the 
bar  was  complete ;  and  a  fortiori  must  this  be 
true  as  to  minority  debts  which  have  no  binding 
force  until  judgment  Edmunds  v.  Mister,  58 
Miss.  765. 

4.  Set-off. 

When  the  defendant  grantee  sets  up  as  a  de- 
fense that  the  plaintiff  is  indebted  upon  simple 
contract  to  the  judgment  debtor  in  an  amount 
equal  to  the  judgment  on  which  the  action  in 
equity  is  based,  the  general  rule  that  such  a 
debt  cannot  be  set  off  in  equity  against  the  judg- 
ment does  not  apply ;  the  defendant  is  not  seek- 
ing to  set  off  the  debt  against  the  judgment,  and. 
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neoetsaiy  to  examine  the  decisions  with 
some  particularity.  In  Bruggerman  v. 
Hoerr  the  plaintiff  had  entered  into  a  con- 
tract with  one  Keck,  by  which  he  advanced 
certain  moneys  to  him  for  the  purchase  of  a 
pre-emption  claim,  and  judgment  was  recov- 
ered against  Keck  for  the  amount  so  ad- 
vanced; Keck  having  failed  to  make  the  de- 
fense that  the  contract  to  advance  money 
for  such  purposes  was  void,  and  that  there 
was  actually  no  indebtedness.  Prior  to  the 
entry  of  the  judgment,  Keck  had  trans- 
ferred property  to  Hoerr,  and  the  action  was 
brought  to  reach  the  property  upon  the 
ground  that  the  transfer  was  fraudulent  and 
without  consideration.  After  stating  that 
it  was  necessary  for  the  plaintiff  to  show 
he  was  a  creditor  of  Keck  at  the  time  of 


the  transfer  of  the  real  estate,  the  court 
said:  "If  he  had  a  claim  or  demand  which 
could  then,  or  when  it  became  due,  be 
legally  enforced  against  Keck,  he  was  a 
creditor.  But  if  his  claim  or  demand  was 
not  of  a  character  to  be  legally  or  equitably 
enforced,  he  was  not  a  creditor,  .  .  .  and 
therefore,  could  not  be  piejudiced  by  any 
disposition  which  Keck  might  choose  to 
make  of  his  property.  And  if  the  convey- 
ances were  not  invalid  at  the  time  they  were 
executed,  as  a  fraud  upon  the  rights  of  the 
plaintiff,  ...  it  seems  clear  that  they 
could  not  be  vitiated  by  the  subsequent  act 
or  omission  of  the  grantor  to  which  the 
grantee  was  not  a  party."  And  the  court 
held  that,  since  in  fact  there  was  no  indebt- 
edness owing  by  Keck  which  could  at  any 


If  the  defense  Is  upheld,  the  judgment  and  what- 
erer  legal  procesBee  are  provided  for  its  en- 
forcement would  remain  unimpaired.  The  plain- 
tiff Invokes  the  aid  of  a  court  of  equity  to  assist 
him  in  the  collection  of  his  demand,  because  he 
says  he  is  without  remedy  at  law ;  but  if  in  fact 
he  is  indebted  to  the  judgment  debtor  in  a  sum 
equal  to  or  greater  than  the  amount  of  the  judg- 
ment, the  legal  obstacles  which  he  asks  to  re- 
move are  afflicting  him  with  no  injustice,  and  it 
is  immaterial  by  what  instrument  his  obligation 
to  the  debtor  is  evidenced.  The  case  would  be 
wholly  different  if  the  judgment  debtor  were 
seeking  the  aid  of  a  court  of  equity  to  restrain 
the  collection  of  a  judgment  by  execution,  or  if, 
by  like  means,  he  were  seeking  to  procure  a  dis- 
charge or  satisfaction  of  the  judgment.  The 
plaintiff,  prosecuting  a  suit  In  equity,  must  sub- 
mit to  any  equitable  defense.  Lashmett  v.  Prall, 
2  Herdman  (Neb.)  284,  96  N.  W.  152. 

In  an  action  of  ejectment  by  a  grantee  by 
warranty  deed  against  one  holding  under  an 
execution  sale  upon  a  judgment  against  the 
plaintiff's  grantor  it  was  perfectly  competent 
for  the  plaintiff,  after  the  defendant  had  proved 
that  the  grantor  was  indebted  to  the  judgment 
creditor  at  the  time  of  the  plaintiff's  convey- 
ance, the  inference  being  that  plaintiff's  convey- 
ance was  therefore  fraudulent,  to  offer  evidence 
tending  to  prove  that  at  the  time  of  the  con- 
veyance in  question  the  grantor  had  claims  to 
a  considerable  amount  against  the  judgment 
creditor ;  such  evidence  having  a  decided  tend- 
ency to  rebut  any  presumption  of  fraud  affecting 
the  rights  of  the  creditor.  The  court  said  that 
the  plaintiff  was  not  concluded  by  the  judg- 
ment against  her  grantor, — especially  as  it  was 
subsequent  to  her  deed.  The  judgment  was  con- 
•clusive  as  between  the  grantor  and  his  creditor, 
but,  so  far  as  the  plaintiff  was  concerned,  the 
questions  bow  far  back  the  indebtedness  extend- 
ed, and  what  was  the  relative  state  of  the  mu- 
tual claims  of  the  parties  to  the  judgment,  must 
be  open  to  inquiry.     Warner  v.  Percy,  22  Vt. 

165. 

When,  however,  the  defense  set  up  in  the 
second  action  was  upon  notes  given  by  the 
plaintiff  to  the  debtor  which  it  was  claimed 
ought  to  have  been  set  off  or  recouped  against 
the  demand  on  which  the  judgment  was  rendered, 
jind  the  consideration  of  these  notes  was  money 
furnished  to  pre-empt  land,  making  an  illegal 
and  void  transaction,  this  was  no  defense.  Fer- 
^oflon  V.  Kumler,  11  Minn.  104,  Oil.  62. 
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5.  Bankrupioy. 

As  to  bankruptcy  after  the  judgment,  see  infra, 
III.,  g,  6. 
In  an  action  to  set  aside  as  fraudulent  Judg- 
ments In  favor  of  the  defendant,  based  upon 
judgments  recovered  in  1870  upon  claims  ac- 
cruing before  1858,  the  defendant  pleaded  that 
the  judgment  debtor  was  discharged  in  bank- 
ruptcy before  the  rendition  of  the  plaintiff's 
judgments,  which  were  by  confession,  and  in- 
sisted that  the  debts  owing  to  the  plaintiff  were 
discharged  by  the  proceedings  in  bankruptcy. 
It  was  held  that  it  was  for  the  debtor  to  insist 
upon  that  discharge  when  the  judgments  in 
favor  of  the  plaintiff  were  taken  against  him, 
and,  if  he  chose  to  waive  his  discharge,  he  was 
at  liberty  to  do  so,  and,  since  he  did  waive  it  by 
confessing  judgment  the  defendant  could  not 
dispute  the  validity  of  the  judgments.  It  is 
not  dishonest  for  the  debtor  who  has  been  dis- 
charged in  bankruptcy  to  waive  the  discharge 
and  allow  a  judgment  to  be  recovered  against 
him  for  the  original  debt,  and,  if  he  permits  a 
judgment  to  be  thus  recovered  against  him,  the 
creditor  has  a  right  to  enforce  the  judgment 
against  any  property  of  the  debtor ;  and  one 
who  is  in  possession  of  property  of  the  debtor, 
transferred  with  intent  to  defraud  creditors, 
cannot  defend  on  the  ground  that  the  debtor 
might  have  had  a  defense  against  the  judgment 
if  he  had  chosen  to  assert  it.  Dewey  v.  Moyer, 
9  Hun,  473. 

6.  Estoppel. 

Matters  which,  if  available  at  all,  might  have 
been  urged  in  defense  to  an  application  for  a 
deficiency  judgment,  as  the  estoppel  of  the  plain- 
tiff on  account  of  his  assent  to  the  removal  of 
a  house  from  the  land  in  question,  cannot  be  set 
up  in  defense  to  a  creditor's  suit  to  enforce  a 
judgment  by  subjecting  to  the  payment  of  it 
land  alleged  to  have  been  fraudulently  conveyed. 
Millard  V.  Parsell,  67  Neb.  178,  77  N.  W.  890. 

7.  Paufnent. 

This  is  to  be  distinguished  from  the  defense  of 
satisfaction,  treated  infra.  III.,  g,  8. 

When,  in  an. action  to  set  aside  as  fraudulent 
a  transfer  of  stock  in  a  corporation,  the  de- 
fendant asked  leave  to  file  an  additional  defense 
to  the  effect  that  certain  persons,  as  agents  of 
the  plaintiff,  sold  the  debtor  property  for  which 
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time  have  been  legally  enforced  against  him, 
the  conveyances  were  not  executed  in  fraud 
of  the  judgment  creditor;  that  Keck  could 
easily  have  defeated  the  action,  and  that 
his  failure  to  make  the  proper  defense, 
whether  by  collusion  with  the  plaintiff,  or 
through  indifference  as  to  the  result  of  the 
action,  would  be.  a  fraud  upon  the  gprantee; 
that  the  holder  of  a  title  perfect  in  its  in- 
ception should  not  be  devested  at  the  will 
of  another  over  whom  he  can  exercise  no 
control.  And  reference  was  made  to  the 
statute  prohibiting  fraudulent  conveyances, 
which  then  read :  "Every  conveyance  .  .  . 
of  any  estate  or  interest  in  lands  .  .  . 
made  with  the  intent  to  hinder,  delay,  or 
defraud  creditors  or  other  persons  of  their 
lawful  actions,  damages,  forfeitures,  debts, 


the  note  on  which  the  Judgment  was  taken  was 
given,  that  the  plaintiff  refused  to  receive  the 
note,  and  that  they  had  paid  the  plaintiff  the 
amount  by  a  draft  on  a  third  person,  there  was 
no  error  in  refusing  leave  to  file  the  supposed 
defense,  which  did  not  arise  after  the  rendition 
of  the  Judgment ;  the  transferee  could  not  set  up 
defenses  to  the  action  on  the  note  which  the 
debtor  had  failed  to  set  up  when  sued.  The 
only  question  in  which  he  was  interested  was 
whether  the  stock  which  stood  in  his  name 
should  he  subjected  to  the  payment  of  the  Judg- 
ment or  not.  Scott  v.  Indianapolis  Wagon 
Works,  48  Ind.  75. 

8.  Fraud  in  the  transaction. 

In  a  proper  case  a  court  of  equity  may  look 
behind  a  Judgment  at  law  in  order  to  do  Justice 
between  the  parties ;  but,  where  a  Judgment 
creditor  who  has  established  his  claim  at  law 
seeks.  In  equity,  to  reach  his  debtor's  property 
which  has  been  fraudulently  conveyed  away, 
by  having  the  conveyance  set  aside,  the  debtor 
and  his  grantee  are  in  no  position  to  contest  the 
complainant's  right  to  his  Judgment  by  setting 
up  that  the  bond  upon  which  Judgment  was 
rendered  was  obtained  from  the  obligee  by 
"overreaching"  and  fraud.  Conover  v.  Jeffrey, 
26  N.  J.  Eq.  36. 

And  evidence  that  the  debtor  was  overreached 
in  the  transaction  from  which  the  indebtedness 
arose,  and  that  he  was  induced  to  contract  the 
indebtedness  by  false  representations  made  by 
some  of  the  complainants,  so  that  the  Judg- 
ments were  not  equitably  due  to  the  complain- 
ants, was  not  proper ;  if  any  such  defense  exist- 
ed it  should  have  been  made  in  the  action  at 
law.    Sawyer  v.  Moyer,  109  111.  461. 

To  the  contrary  effect,  however,  Is  Farls  v. 
Durham,  5  T.  B.  Mon.  397,  17  Am.  Dec.  77. 
It  was  competent  for  an  alleged  fraudulent 
grantee  to  attack  the  plaintiff's  Judgment  upon 
the  ground  that  it  was  obtained  upon  a  bond 
which  was,  by  fraud,  procured  to  be  signed  by 
the  debtor  in  the  belief  that  It  was  another  in- 
strument, that  the  debtor  afterwards,  and  be- 
fore Judgment,  denied  the  validity  of  the  bond, 
and  when  sued  upon  it  pleaded  fraud,  but  was 
induced  by  the  plaintiff,  and  by  further  fraud 
and  artifice,  to  withdraw  his  plea  and  suffer 
Judgment  to  be  rendered  against  him.  The  court 
said  that,  since  fraud  undoubtedly  vitiated  the 
bond,  this  fraud,  if  insisted  on  by  the  obligor, 
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or  demands,  .  .  .  shall  be  void."  Gen. 
Stat.  1894,  chap.  41,  fi  4222.  It  will  be  aeeo 
that  the  court  placed  its  decision  upon  sev- 
eral grounds:  (I)  That  there  may  have 
been  collusion  or  fraud,  from  the  fact  that 
Keck  did  not  make  the  proper  defense;  (2) 
that  it  was  incumbent  upon  plaintiff  to 
show  that  the  indebtedness  upon  which  the 
judgment  was  founded  existed  prior  to  the 
time  of  the  conveyance  which  he  attacked, 
and  consequently  that  he  was  required  to 
prove  the  actual  existence  of  such  debt, 
without  regard  to  the  judgment  subse- 
quently entered;  (3)  that  the  statute 
avoided  conveyances  only  in  favor  of  per- 
sons having  lawful  claims,  and  that,  the 
claim  in  that  case  being  void  under  the 
statute,  the  grantee  might  show  the  fact. 


would  have  formed  a  good  ground  in  equity  for 
relief  against  the  judgment.  It  could  not  be  a 
violation  of  any  principle  of  equity  or  law  to 
allow  the  defendant  grantee,  though  he  did  not 
occupy  the  favored  attitude  of  bona  fide  pur- 
chaser, to  avail  himself,  in  defense  of  the  prop- 
erty, of  that  equity  which  originated  before  he- 
obtained  the  deed,  and  which  would  have  been 
an  effectual  shield  in  the  hands  of  the  grantor 
against  the  complainant's  demand  for  relief. 

In  a  similar  case  the  complainant  loaned  |2,- 
700,  taking  as  security  a  chattel  mortgage  on 
furniture  worth  more  than  the  loan,  and  also 
the  borrower's  note  with  an  accommodation  in- 
dorser,  bearing  5  per  cent  a  month  interest^ 
which,  also,  was  secured  by  trust  deed  on  sev- 
eral hundred  acres  of  land ;  and  he  accepted,, 
also,  a  note  made  by  the  borrower  for  |300, 
nominally  for  services  as  agent ;  and  at  the  ma- 
turity of  the  principal  note  foreclosed  his  mort- 
gage, under  which  the  furniture  was  sold  at  a 
great  sacrifice,  and  enforced  the  trust  deed, 
thus  realizing  almost  the  whole  amount  of  the 
loan,  and  later  recovered  judgment  against  the 
indorser,  owing  to  the  intoxication  of  his  coun< 
sel,  for  almost  the  full  amount  of  the  note ;  and. 
having,  by  garnishment,  obtained  possession  of 
a  note  for  |1,350,  belonging  to  the  indorser, 
secured  by  deed  of  trust  on  land  worth  more 
than  the  note,  bid  in  the  note  for  $80,  which  was 
advertised  for  sale  without  notice  of  the  s<^ 
curity,  foreclosed  the  trust  deed,  and  so  ob- 
tained title  to  land  worth  many  thousand  dol- 
lars; then  Issued  execution  on  his  judgment 
upon  the  lands  in  question  in  this  action  as  the 
property  of  the  same  accommodation  indorser, 
bought  them  in,  and  then  brought  this  action  to 
set  aside  as  a  cloud  upon  his  title  a  warranty 
deed  of  the  lands  from  that  indorser  to  the  de- 
fendant, his  brother,  who  had  bought  in  the 
land  at  a  sale  under  a  judgment  rendered  before 
the  indorsement  on  the  note  was  made,  the  alle- 
gation of  the  complaint  being  that  the  purchase 
by  the  brother  was  in  pursuance  of  a  conspiracy 
to  defraud  creditors.  It  was  held  that  the  judg- 
ment of  the  complainant  against  the  accommo- 
dation indorser,  the  defendant's  brother,  was 
conclusive  between  the  complainant  and  the 
latter  as  to  the  indebtedness,  but  it  was  not 
conclusive  upon  the  defendant,  a  grantee  be- 
fore the  judgment,  either  as  to  the  amount 
of  the  debt,  or  as  to  the  circumstance* 
and  character  of  the  transaction  out  of  which 
the  Indebtedness  arose   (the  court  saying  that 
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The  court  was  correct  in  so  far  as  it  was 
held  that  the  judgment  creditor  was  com- 
pelled to  prove  that  the  claim  upon  which 
the  judgment  was  founded  existed  prior  to 
the  time  of  the  conveyance,  and  also  that, 
if  a  proper  defense  was  not  made  by  Keck, 
by  reason  of  collusion,  or  in  pursuance  of 
some  fraudulent  purpose,  then  the  grantee 
would  not  be  estopped  from  setting  up  the 
real  defense  which  might  have  been  inter- 
posed in  the  original  action;  but  in  so  far 
as  the  court  intimated  that  the  judgment 
creditor  was  required  to  establish,  not  only 
the  fact  of  the  existence  of  his  claim  prior 
to  the  conveyance,  but  also  a  legal  or  real 
indebtedness,  we  are  of  the  opinion  that  the 
court  was  mistaken,  and  that  the   subse- 


quent decisions  referring  to  this  case  ar& 
not  in  conflict  with  this  view. 

In  the  case  of  8tone  v.  Myers,  0  Minn. 
303,  86  Am.  Dec.  104,  Gil.  287,  it  was  held 
that  a  creditor  seeking  to  subject  to  his 
claim  real  estate  paid  for  by  the  debtor,, 
but  conveyed  to  another,  must  have  been  a 
creditor  at  the  time  of  the  conveyance,  but 
the  case  did  not  involve  the  question  now 
raised;  that  is,  the  validity  of  claim  of  in- 
debtedness. In  Ferguson  v.  Kutnler,  11 
Minn.  104,  Gil.  63,  Joseph  Kumler  had  con- 
veyed certain  property  to  his  brother,  and 
Ferguson,  who,  subsequent  to  the  convey- 
ance, had  procured  judgment  against  the 
grantor,  brought  an  action  to  subject  the 
property  to  the  judgment  upon  the  ground 
that    it    had   been    fraudulently   conveyed. 


"the  uathoritles  upon  this  question  are  uniform 
and  clear")  ;  also,  that  It  was  the  duty  of  the 
court,  as  a  court  of  equity,  to  inquire  into  the 
circumstances  out  of  which  the  indebtedness  was 
claimed  to  have  arisen,  and,  if  those  circum- 
stances did  not  show  that  the  claim  was  one 
which,  in  equity  and  grood  conscience,  ougrht  to 
be  enforced,  the  court  would  not  inquire  into 
the  transflctlon  between  the  Judgment  debtor 
and  the  defendant,  but  leave  the  parties  where 
their  legal  tities  had  placed  them ;  and,  as  the 
land,  when  sold,  went  to  pay  a  prior  debt  of  the 
judgment  debtor,  the  complainant  must  have  a 
very  clear  case  for  equitable  interposition,  be- 
fore it  shall  be  taken  from  the  defendant  and 
applied  to  the  payment  of  another  debt  of  his 
grantor.  Here  the  complainant,  exacting  enor- 
mous interest  and  a  large  bonus,  causing  the 
sacrifice  of  several  thousand  dollars  on  the  fore- 
closure of  the  mortgage,  which  realized  only 
one  fourth  of  the  value  of  the  chattels,  received 
about  one  third  of  his  money  back,  appropriated 
several  hundred  acres  of  the  debtor's  laud,  and 
then,  by  a  suspicious  omission  in  the  advertise- 
ment, obtained  title  to  a  fully  secured  note, 
and  afterwards,  enforcing  the  trust  deed,  became 
the  owner  of  very  valuable  property  and  had 
been  paid  more  than  in  full  with  reasonable  In- 
terest, and  a  court  of  equity  should  now  refuse 
him  more.    Gottlieb  v.  Thatcher,  34  Fed.  435. 

9.  Forgery. 

Where  defendants  set  up  that  the  notes  on 
which  Judgment  had  been  entered  had  been 
forged  by  one  of  the  two  Joint  makers,  and  that 
the  Judgment  debtor  was  not  indebted  on  ac- 
count of  the  notes  at  the  time  of  the  convey- 
ance, it  was  held  (adopting  the  statement  in 
Sldensparker  v.  Sldensparker,  52  Me.  481,  83 
Am.  Dec.  527,  supra,  III.,  c,  1,  limiting  the 
rule  allowing  collateral  attack  by  the  defendant 
in  a  creditor's  bill  to  cases  where  the  court  had 
no  Jurisdiction,  or  a  Judgment  had  been  ob- 
tained by  fraud  or  collusion,  or  was  erroneous 
and  unlawfully  entered  up)  that  the  Judgment 
on  the  notes,  being  obtained  upon  due  notice  to 
both  the  debtor  and  the  forger,  the  apparent 
Joint  makers,  was  conclusive  against  all  of  the 
defendants  as  to  both  the  fact  and  the  amount 
of  indebtedness  when  the  conveyance  was  exe- 
cuted. Strong  V.  Lawrence,  58  Iowa,  55,  12  N. 
W.  74. 

So  where  the  defendant  insisted  that  the 
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complainant's  Judgment  was  obtained  in  a  suit 
upon  a  forged  indorsement,  but  did  not  allege 
that  it  was  not  obtained  in  good  faith,  merely 
maintaining  that  there  was  error  in  the  litiga- 
tion, he  was  in  privity  with  the  debtor,  and  so 
concluded  by  the  Judgment.  Candee  v.  Lord,  2 
N.  T.  260,  51  Am.  Dec.  294,  supra.  III.,  a. 

10.  Illegal  transaction. 

(a)  Usury. 

Where  fraudulent  grantees  attempted  to  Im- 
peach the  Judgment  on  which  the  claim  was- 
founded  on  the  ground  that  the  original  trans- 
action was  usurious,  it  was  held  that,  upon  the 
question  whether  one  is  or  is  not  a  debtor,  an 
adverse  Judgment  is  evidence  prima  facie  that 
he  is,  even  against  strangers  who  claim  under 
him  property  affected  by  the  Judgment.  If  they 
attempt  to  impeach  the  Judgment  it  must  be 
done  on  the  ground  of  fraud,  or  by  showing  that 
a  full  defense  was  not  made,  and  pro- 
ducing new  proof  showing  that  the  debt 
is  not  due.  So,  If  a  court  of  equity- 
could  pronounce  such  transaction  usurious  upon 
the  very  same  facts  on  which  the  court  of  law, 
the  defense  of  usury  being  made,  has  pronounced' 
it  not  to  be  usurious,  then  it  would  be  virtually 
an  appeal  from  the  court  of  law  to  the  court 
of  equity,  and  the  court  of  equity  would  re- 
examine the  Judgment  of  the  court  of  law  and* 
virtually  reverse  It.  This  is  not  within  the  ju- 
risdiction of  a  court  of  equity,  which  relieves 
against  judgments  at  law,  not  because  they 
were  wrong,  but  because  of  some  new  matter 
which  the  court  of  law  did  not,  or  could  not, 
pronounce  a  Judgment  upon,  or  which,  for 
some  Just  cause,  the  party  could  not  bring  to  the 
consideration  of  the  court  of  law.  Garland  v. 
Rives,  4  Rand.  <Va.)  282,  15  Am.  Dec.  766. 

To  admit  such  evidence  was  palpable  errors 
it  was  irrelevant  and  could  not  avoid  the  cred- 
itor's Judgment.  Hislop  v.  Hoover,  68  N.  C. 
141.  To  the  same  effect  is  Bank  of  Wooster  v. 
Stevens,  1  Ohio  St.  233,  59  Am.  Dec.  619. 

But  in  Kentucky  one  claiming  a  debt  under 
a  usurious  contract  void  in  law,  though  he  has- 
obtained  a  Judgment  upon  it,  is  not  such  a 
creditor  as  can  avail  himself  of  any  objection 
to  a  gift  as  being  in  fraud  of  creditors ;  and  the 
donee  may  introduce  evidence  tending  to  prove- 
that  the  debt  on  which  the  Judgment  was  ob> 
tained,  being  upon  a  note  bearing  10  per  cent 
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The  grantee  defended,  and  attempted  to  set 
off  two  promissory  notes  which  had  been 
given  by  Ferguson  to  the  grantor,  and  which 
it  was  claimed  ought  to  have  been  set  off 
by  the  grantor  in  the  action  which  termi- 
nated in  the  judgment.  It  was  insisted  in 
that  action  that  the  grantee  was  not  con- 
cluded by  the  judgment,  because  the  con- 
veyance was  not  made  with  intent  to  hinder 
or  delay  the  judgment  creditor  of  any  law- 
ful claims,  and  the  notes  attempted  to  be 
set  off  were  void  for  the  reason  that  they 
had  been  given  in  pursuance  of  a  contract 
to  advance  money  to  pre-empt  government 
land;  and  the  court  said:  "The  judgment 
ought  to  be  held  good,  not  only  against  the 
judgment  debtor,  but  all  the  world,  if  it  was 
duly  rendered  on  a  sufficient  cause  of  action. 


Of  course,  we  have  no  reference  to  a 
where  judgment  was  obtained  by  fraud  on 
the  part  of  the  court  or  referee,  or  by  a 
fraudulent  collusion  between  the  judgment 
creditor  and  debtor."  The  court  held  that 
the  notes  were  void,  having  been  given  in 
pursuance  of  a  contract  to  pre-empt  gov- 
ernment land,  and  for  that  reason  they  could 
not  be  set  off  in  the  original  action,  if  that 
defense  had  been  made  therein,  and,  con- 
ceding that  the  grantee  was  not  estopped  by 
the  original  judgment  against  the  grantor, 
his  defense  was  not  available.  It  will  thus 
be  seen  that  the  court  did  not  consider  — 
much  less,  determine — ^whether  or  not  the 
grantee  would  be  estopped  from  asserting 
the  same  defense  which  might  have  been 
made  by  his  grantor  in  the  original  action. 


interest,  Is  void.     Taylor  v.  Eubanks,  3  A.  K. 
Marsh.  289. 

(b)  Sunday  laic. 

The  judgment  apon  a  note  obtained  against 
the  grantor  of  an  alleged  fraudulent  grantee 
cannot  be  impeached  by  showing  that  the  note 
was  made  on  Sunday,  since  that  fact  did  not 
show  that  the  debt  did  not  exist  or  that  the 
suit  was  fraudulent.  If  the  note  was  made  on 
Sunday  contrary  to  statute  the  maker  might 
allege  that  he  was  not  bound  by  it;  but,  if  he 
did  not  see  fit  to  make  that  defense,  no  one 
could  make  It  for  him,  and  after  the  judgment 
he  could  no  longer  take  that  objection  him- 
self.    Jenness  v.  Berry,  17  N.  H.  549. 

(c)  Immoral  consideration. 

An  alleged  fraudulent  grantee  is  concluded  by 
Judgments  in  favor  of  plaintiff  against  her  hus- 
band, rendered  in  actions  brought  for  nonper- 
formance of  an  agreement  for  separation  be^ 
tween  the  plaintiff  and  her  husband  by  which 
he  agreed  to  pay  her,  regularly  during  her  life, 
certain  sums  which  the  plaintiff  covenanted  to 
accept  in  discharge  of  all  claims  upon  him. 
Such  judgments,  in  the  absence  of  proof  of 
fraud,  could  not  be  attacked  upon  the  ground  of 
the  invalidity  of  the  contract  when  that  ques- 
tion was  litigated  between  the  parties.  Car- 
penter V.  Osborn,  102  N.  Y.  552,  7  N.  B.  823. 

So  the  grantee  could  not  go  into  the  basis  of 
the  judgment  creditor's  claim  upon  which  he  ob- 
tained his  judgment,  and  show  that  it  was  for 
damages  for  breach  of  promise  of  marriage,  and 
that  the  marriage  contract  was  based  upon  an 
immoral  consideration.  Salemonson  v.  Thomp- 
son  (N.  D.)   101  N.  W.  320. 

But  in  an  early  Massachusetts  decision  in  an 
action  for  land  the  demandant  relied  upon  a 
judgment  against  the  grantor  upon  which  an 
execution  had  been  levied  upon  the  land,  con- 
tending that  the  deed  to  the  defendant  was 
fraudulent  against  creditors ;  and  the  defendant, 
having  proved  that  the  note  upon  which  the 
judgment  was  recovered  was  made  before  the 
deed,  was  allowed  to  show  that  the  note  had 
been  given  upon  a  corrupt  agreement  in  regard 
to  false  testimony,  upon  which  the  court  de- 
clared that  in  such  a  ease  It  was  of  no  conse- 
quence whether  the  deed  be  fraudulent  or  not, 
that  the  demandant  ought  to  come  into  court 
with  clean  hands,  but.  coming  as  he  did,  it  was 
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impossible  for  him  to  maintain  the  action.  Alex- 
ander V.  Gould,  1  Mass.  105. 

In  Bruggcrman  v.  Uoerr,  7  Minn.  837.  82 
Am.  Dec.  97,  Gil.  264,  which  \b  discussed  and 
partly  overruled  in  the  opinion  in  Schmitt  v. 
Dahl,  the  debt  on  which  the  Judgment  was 
granted  was  upon  a  contract  to  sell  the  debtor's 
pre-emption  claim,  and  void. — ^a  defense  which 
was  not  made  by  the  debtor.  It  is  said  that 
the  creditor  must  prove  a  valid  indebtedness 
when  the  conveyance  was  made,  which  was  not 
possible  there. 

In  McCanless  v.  Smith,  51  N.  J.  Eq.  505,  25 
Atl.  211,  the  vice  chancellor  declared  that  the 
fraudulent  grantee  might  defend  against  the 
fraudulent  grantor,  or  anyone  who  claimed 
openly  or  secretly  in  his  interest  (as  in  Ander- 
son  V.  Tuttle,  20  N.  J.  Eq.  144,  infra.  III.,  d, 
2),  but  not  against  his  actual  creditor,  no  mat- 
ter what  might  be  the  foundation  of  his  debt, 
so  long  as  it  be  a  debt  established  by  Judgment 
in  invitum;  that  the  doctrine  of  merger  pre- 
cluded all  inquiry  into,  or  notice  of,  the  char- 
acter of  the  original  debt,  although  in  order  to 
show  the  date  of  its  origin  such  character  were 
incidentally  exposed ;  and  the  original  debt  with 
all  its  inequities  was  merged  in  the  Judgment. 
This  was  applied  in  a  case  where  the  wife  of  a 
judgment  debtor,  who  had  conveyed  to  him  in 
fraud  of  creditors,  was  precluded  from  setting 
up  the  fact  that  the  judgment  on  which  the 
creditor's  bill  was  based  was  itself  based  upon 
a  foreign  judgment  of  foreclosure  of  a  mortgage 
which  was  given  to  secure  debts  incurred  in 
stockbrokiug  transactions  on  margin,  alleged  by 
the  grantee  to  be  gambling  transactions. 

Later,  however,  it  was  held  by  the  court  of 
errors  and  appeals,  without  any  mention  of 
McCanlesH  v.  Smith,  that  equity  would  not  as- 
sist Judgment  creditors  to  set  aside  conveyances 
by  their  judgment  debtor  as  fraudulent,  in  order 
to  enforce  a  judgment  in  an  action  commenced 
after  the  conveyances  and  based  upon  wagering 
contracts  made  in  another  state  for  the  sale 
and  purchase  of  cotton  upon  margin,  even  al- 
though the  defendant  grantee  entirely  failed  to 
set  up  such  a  defense  based  upon  the  illegal 
nature  of  the  contracts ;  and  the  opinion  says : 
"No  failure  on  the  part  of  the  defendant  to 
claim  her  personal  rights  can  blind  the  court 
to  the  intrinsic  impropriety,  for  the  court's  sake, 
of  the  step  which  it  is  asked  to  take."  Minxes- 
helmer  v.  Doollttle,  60  N.  J.  Eq.  894,  45  Atl. 
611. 
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In  Hartman  v.  Wetland,  36  Minn.  223,  30 
N.  W.  815,  it  was  held  that  a  fraudulent 
grantee  of  a  farm  has,  as  against  the  cred- 
itors of  his  grantor,  title  to  the  crops  that 
he  raises  on  the  farm  while  the  conveyance 
is  unimpeached,  and  that,  as  against  a 
stranger  to  it,  a  judgment  is  no  evidence  of 
the  prior  existence  of  the  debt  for  which  it 
was  rendered;  and  the  court  referred  to  the 
case  of  Olmsted  County  v.  Barber,  31  Minn. 
266,  17  N.  W.  473,  944;  but  the  question 
of  what  was  meant  by  the  previous  exist- 
ence of  the  debt  was  not  there  considered. 
The  next  case  is  that  of  Bloom  v.  Moy,  43 
Minn.  397,  19  Am.  St.  Rep.  243,  46  N.  W. 
715,  where  it  is  stated  that  the  plaintiff 
did  not  prove  that  the  debt  existed  at  the 
time  of  the  conveyance,  but  the  court  did 


not  consider  what  is  meant  by  the  previous 
existence  of  the  debt.  In  Pdhat  Brewing 
Co.  V.  Jensen,  68  Minn.  293,  71  N.  W.  384, 
one  Wagner  had  executed  a  chattel  mort- 
gage upon  certain  property  to  the  plaintiff, 
and  subsequent  thereto  a  creditor  had  ob- 
tained judgment  against  Wagner;  and  the 
defendant,  as  an  officer,  had  seized  the  prop- 
erty under  execution  issued  upon  the  judg- 
ment, claiming  the  mortgage  to  be  fraudu- 
lent. The  mortgagee  brought  the  action  .to 
recover  possession  of  the  property,  and  the 
officer  justified  under  the  judgment.  It  was 
there  held  that  the  judgment  (the  same 
having  been  entered  by  a  court  having  juris- 
diction) was  admissible,  and  was  competent 
evidence  of  its  own  existence,  as  against  the 
mortgagee.      The  point  having  been  made 


And  a  recent  case  covers  the  whole  question. 
Stockbrokers  had  obtained  a  Judgment  in  New 
York  for  a  balance  alleged  to  be  due  them  from 
a  customer  on  an  account  involving  the  pur- 
chase and  sale  of  stock,  the  agreement  between 
the  brokers  and  the  customer  being  nominally 
for  bona  fide  contracts  for  purchase  and  sale, 
including  the  delivery  of  the  stock,  but  with  the 
further  understanding  that  the  agreement  as  to 
deliveries  of  the  stock  bought  and  sold  should 
be  abrogated,  in  which  action  the  defendant  put 
in  a  defense,  but  not  upon  the  ground  that  the 
claim  was  based  on  a  gambling  transaction ; 
and  the  plaintiffs  having  also  obtained  a  judg- 
ment in  New  Jersey  upon  the  first  Judgment, 
brought  this  bill  in  equity  to  set  aside  the  con- 
veyance of  the*  original  defendants,  JoininI:  as 
defendant  the  grantee  of  the  property  through 
a  third  person.  The  defendant  set  up  as  a  de- 
fense the  allegation  that  the  Judgment  in  New 
York  was  founded  on  transactions  which  are, 
in  New  Jersey,  held  to  be  gambling  transactions, 
and  it  was  held  that,  as  far  as  the  Judgment 
debtor  himself  was  concerned,  the  defense  was 
not  available;  but,  as  to  the  defendants  who 
were  grantees  of  the  Judgment  debtor,  and  who 
were  not  parties  to  the  suit  in  which  the  Judg- 
ment for  the  defendant  was  recovered,  the  rule 
was  settled  in  New  Jersey  that  they  were  not 
concluded  by  the  judgment  from  setting  up  that 
the  recovery  was  upon  gambling  transactions, 
and  therefore  could  not  be  enforced  against 
them.  In  Mlnzesheimer  v.  Doolittle,  60  N.  J. 
Bq.  394,  45  Atl.  611.  supra,  this  defense  was 
sustained  in  behalf  of  the  wife  of  the  debtor, 
and  the  bill  seeking  to  set  aside  as  fraudulent  a 
conveyance  of  the  debtor's  property  to  her  was 
dismissed  without  inquiring  into  the  consider- 
ation. In  that  case  the  conveyance  was  made, 
not  only  before  the  institution  of  the  suit  and 
recovery  of  the  Judgment,  but  before  the  incur- 
ring of  the  debt  on  which  the  Judgment  was 
obtained,  and  in  this  respect  differed  from  this 
case.  Here  the  debt  existed  and  the  suit  was 
instituted  before  the  conveyance,  but  this  cir- 
cumstance bears  only  upon  the  character  of  the 
proof  of  fraud  required,  and  in  view  of  the 
ground  on  which  the  decision  Is  based, — that  is, 
the  right  of  the  grantee  to  a  day  in  court  to  de- 
fend the  title  against  all  acts  or  Judgments  of 
the  grantor  after  the  date  of  the  deed, — ^the 
<:ourt  considered  the  decision  as  controlling  this 
<!ase,  and  also  as  overruling  on  this  point  Mc- 
Canless  v.  Smith,  51  N.  J.  Bq.  505,  25  Atl.  211, 
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supra,  in  which  it  was  held  that  the  wife  of  a 
Judgment'  debtor,  claiming  under  a  voluntary 
settlement  of  her  husband's  lands,  could  not 
question  the  validity  of  the  Judgment  as  based 
on  an  illegal  gambling  transaction.  Thompson 
V.  Williamson  (N.  J.  Eq.)  58  Atl.  602. 

11.  Failure  of  consideration. 

Although  there  may  have  been  error  or  irregu- 
larity in  the  rendering  of  the  Judgment,  or 
laches  in  making  a  defense  against  it,  these 
matters  are  determined  by  the  Judgment,  and 
cannot  be  retried  in  a  collateral  proceeding ;  and 
this  rule  Includes  a  case  where  the  grantee  sets 
up  as  a  defense  the  fact  that  the  consideration 
of  the  contract  on  which  the  indebtedness  was 
founded  failed  owing  to  the  worthlessness  of 
the  property  sold,  of  which  the  plaintiff  knew. 
Minnesota  Thresher  Mfg.  Co.  v.  Schaack,  10  S. 
D.  511,  74  N.  W.  446. 

So  there  was  no  error  In  refusing  to  permit 
the  grantee  to  introduce  testimony  tending  to 
sliow  simply  a  want  of  valid  consideration  upon 
that  Judgment ;  the  Judgment  could  be  im- 
peached by  the  grantee  only  for  fraud,  notwith- 
standing that  she  was  not  a  party  to  the  Judg- 
ment. Reid  V.  Brown,  Wilson,  Super.  Ct.  <Ind.) 
312,  Following  Burgess  v.  Simonson,  45  N.  Y. 
225. 

Klmbro  v.  Clark,  17  Neb.  403,  22  N.  W.  788, 
declares  that  the  question  of  the  consideration 
of  the  note  on  which  the  original  Judgment  was 
based  must  be  eliminated  as  immaterial. 

But  in  Oregon,  contrary  to  law  elsewhere,  the 
grantee  may  go  behind  the  Judgment  and  in- 
quire into  the  consideration  of  the  note  on 
which  it  was  rendered.  Davis  v.  Davis,  20  Or. 
78,  25  Pac.  140. 

12.  Lack  of  jurisdiction. 

As  was  mentioned  above  (I.),  lack  of  Juris- 
diction is  always  sulficient  ground  for  impeach- 
ing a  Judgment. 

In  a  proceeding  to  set  aside  a  voluntary  con- 
veyance by  a  supposed  Judgment  creditor,  it  is 
a  sufficient  defense  that  the  Justice  rendering 
the  Judgment  was  incompetent  by  relationship, 
making  the  Judgment  absolutely  void.  Pierce  v. 
Bowers  (Tenn.)  3  LiCg.  Rep.  139. 

When  the  right  of  a  third  person  may  be 
affected  collaterally  by  a  Judgment  which  was 
procured  by  fraud  or  collusion  of  the  parties, 
or  which  for  any  reason  Is  erroneous  and  void. 


604 


Minnesota  Supreme  Ck)uiiT. 


Fbb.^ 


that  it  was  necessary  for  the  defendant  to 
prove  the  existence  of  the  debt  prior  to  the 
rendition  of  the  judgment,  the  court  re- 
ferred to  the  case  of  Bloom  v.  Moy,  43  Minn. 
397,  19  Am.  St.  Rep.  243,  45  N.  W.  715, 
and  others,  and  stated  that  those  cases  were 
in  line  with  the  authorities  which  hold  that 
a  judgment  creditor  suing  to  set  aside,  as 
fraudulent,  a  conveyance  by  the  judgment 
debtor,  must  prove  the  existence  of  the  debt 
on  which  it  was  rendered  at  the  time  of  the 
conveyance,  and  that  the  judgment  does  not 
prove  such  fact,  and,  after  stating  that  the 
cause  under  consideration  was  not  such  an 
action,  held  that  the  judgment  in  that  case 
was  evidence  of  its  own  existence,  and  of  its 
legal  effects,  as  against  the  mortgagee.  In 
Hoerr  v.  Meihofer,  77  Minn.  228,  77  Am. 


St.  Rep.  674,  79  X.  W.  964,  an  action  was 
brought  by  the  assignee  of  a  judgment 
creditor  to  test  the  validity  of  a  fraudulent 
grant  of  certain  real  estate,  and  the  point 
was  made  on  the  part  of  the  defense  that 
there  was  no  evidence  of  the  indebtedness 
prior  to  the  entry  of  judgment.  The  point 
was  sustained  upon  the  ground  that  the 
proof  as  to  the  prior  indebtedness  was  in- 
definite and  insufficient;  and,  while  the 
court  referred  to  the  cases  of  Bloom  v.  Moy, 
43  Minn.  397,  19  Am.  8t.  Rep.  243,  45  N.  W. 
715,  and  Hartman  v.  Weiland,  36  Minn. 
223,  30  N.  W.  816,  the  question  of  the 
nature  of  the  indebtedness  and  its  legal 
sufficiency  was  neither  involved  nor  dis- 
cussed. These  cases  are  the  only  ones  to 
which    our    attention    has    been    called    in 


and  he  cannot  bring  a  writ  of  error  to  reverse 
it,  he  may  allege  and  prove  Its  invalidity  in  any 
proceeding  in  which  it  is  sought  to  be  used  to 
his  prejudice.  So  an  alleged  fraudulent  grantee 
can  attack  a  Judgment  on  which  an  action  to 
set  aside  his  conveyance  is  based  on  the  ground 
that  the  Judgment  was  void  for  lack  of  Juris- 
diction in  the  court  pronouncing  it.  Collinson 
V.  Jackson,  8  Sawy.  357.  14  Fed.  305. 

In  an  action  by  a  receiver  of  a  corporation 
to  set  aside  fraudulent  transfers  made  by  it, 
the  receiver  had  been  appointed  such  In  an  ac- 
tion bv  a  creditor  to  sequester  its  property,  and 
based  upon  a  Judgment  recovered  against  the 
corporation  in  a  city  court,  which  was  stated 
In  the  complaint,  and  It  was  held  that  the 
defendants  in  this  action  could  not  attack  col- 
laterally the  Judgment  In  the  sequestration  ac- 
tion upon  the  ground  that,  the  corporation  not 
being  a  resident  of,  or  doing  business  In.  the 
city,  the  city  court  in  the  first  action  had  no 
Jurisdiction  ;  the  allegations  of  the  complaint 
were  sufficient,  and,  although  the  court  might 
have  erred  in  regarding  the  original  Judgment 
as  valid,  that  was  a  question  of  law  for  the 
court  in  the  sequestration  action  to  decide, 
and  its  error,  if  there  were  such,  was  a  Judicial 
one  to  be  corrected  by  an  appeal  in  it.  Jones 
V.  Blun,  145  N.  Y.  333.  89  N.  E.  954. 

And  an  alleged  fraudulent  grantee  may  set 
up  that  the  court,  in  the  action  in  which  the 
Judgment  on  which  the  creditor's  bill  is  based 
was  entered,  lost  Jurisdiction  of  the  case  when 
the  plaintiff  in  bis  attachment  proceedings  failed 
to  publish  notice  of  the  proceedings  within 
thirty  days  after  the  return  day  of  the  writ,  as 
required  by  the  statute ;  the  attachment  lien 
acquired  by  service  of  the  writ  on  property 
is  preserved  for  that  time  awaiting  notice,  but, 
if  this  next  step  in  the  proceedings  falls  to  be 
taken  within  the  time,  the  lien  is  not  retained, 
and,  as  the  plaintiff  in  attachment  never  ob- 
tained a  valid  Judgment,  he  was  never  in  a  posi- 
tion as  a  Judgment  creditor  to  question  the 
conveyance  by  the  defendant.  Millar  v.  Bab- 
cock,  29  Mich.  526. 

But  when  the  Judgment  upon  which  a  cred- 
itor's suit  to  set  aside  a  conveyance  as  fraudu- 
lent is  based,  has  been  obtained  by  a  substi- 
tuted service  upon  the  defendant,  even  though 
the  proof  upon  which  the  order  for  substituted 
service  is  made  is  sufficient  to  give  the  court 
Jurisdiction  to  make  the  order,  in  the  action 
against  the  defendant's  grantee  such  proof  is 
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not  conclusive  as  bearing  upon  the  validity  of 
the  Judgment,  and  the  defendant  grantee  may 
prove  that  his  grantor,  the  defendant  in  the 
first  action,  was  a  nonresident  at  the  time  of 
the  service,  and  so  not  a  person  upon  whom  sub- 
stituted service  could  legally  be  made.  Bnswell 
v.   Lincks,  8  Daly,  518. 

In  a  case  where  the  plaintiff  in  a  bill  in 
equity  had  recovered  Judgment,  actually  con- 
trary to  the  statute,  against  the  defendant 
who  was  out  of  the  commonwealth  and  had  no 
notice  of  the  suit.  It  was  held  that  the  alleged 
fraudulent  grantee  was  entitled  to  imx>each  the 
plaintiff's  Judgment  in  the  same  manner  as  If 
it  had  been  recovered  by  collusion  with  the 
debtor,  on  the  ground  that,  not  being  either 
party  or  privy  to  the  Judgment,  he  was  not 
entitled  to  reverse  It  by  a  writ  of  error.  Downs 
V.  Fuller,  2  Met.  135,  35  Am.  Dec.  393. 

Under  the  rule  that  a  grantee  from  a  per- 
son who  died  after  making  the  conveyance  may, 
as  an  executor  dc  son  tort,  make  any  defense 
agaiust  the  demand  of  a  creditor  of  his  grantor 
which  his  decedent  or  his  rival  representative 
could  make,  he  can  avail  himself  of  the  fact 
that  his  grantor  was  not  a  party  to  a  pro- 
bate court  decree,  under  which  the  complain- 
ant in  the  creditor's  bill  to  set  aside  his  con- 
veyance, and  the  grantor,  were  liable  as  co- 
sureties :  the  decree  as  to  strangers  was  ret 
inter  alios  acta.     Means  v.  Hicks,  66  Ala.  241. 

And  it  has  been  held  that  a  creditor's  action 
to  set  aside  a  fraudulent  conveyance  cannot 
be  predicated  upon  a  Judgment  by  default  when 
the  service  of  process  was  not  shown  In  the 
judgment  to  have  been  personal,  the  return 
merely  stating  that  the  summons  was  "eze> 
cuted."      Helrman    v.    Stricklln,    60   Miss.   234. 

When  the  Judgment  upon  which  a  complain- 
ant in  a  bin  in  equity  to  set  aside  a  convey- 
ance as  fraudulent  was  rendered  Jointly  in 
favor  of  the  complainant  against  two  persons, 
one  of  whom  was  the  grantor  In  the  convey- 
ance sought  to  be  set  aside,  and  the  other  was 
a  nonresident  of  the  state ;  and  no  legal  serv- 
ice was  made  upon  him, — the  grantee  might 
impeach  the  original  Judgment  as  void,  since, 
as  to  the  nonresident  defendant,  the  court  had 
no  Jurisdiction,  and  as  against  him  the  Judg- 
ment was  therefore  void ;  but  the  Judgment,  be- 
ing an  entirety,  if  void  in  part  was  void  in  all, 
and  the  grantee,  not  being  a  party  or  privy  to- 
the  Judgment,  might  avail  himself  of  any  ille> 
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which  this  court  has,  either  directly  or  in- 
directly, referred  to  the  question  now  under 
consideration.  It  will  be  observed  that  in 
no  case  since  Bruggerman  v.  Hoerr  was 
there  involved  the  proposition  that  the 
claim  upon  which  the  judgment  was  predi- 
cated must  be  shown  to  have  had  a  legal 
existence  prior  to  the  time  of  the  convey- 
ance sought  to  be  set  aside.  In  the  case 
before  us  the  question  is  squarely  presented, 
and,  in  our  opinion,  must  be  decided  con- 
trary to  respondents'  contention,  and  to 
some  of  the  views  expressed  in  Bruggerman 
V.  Hoerr, 

It  is  elementary  that,  where  the  court  has 
jurisdiction  of  the  parties  and  the  subject- 
matter  of  a  particular  case,  its  judgment, 
unless  reversed  or  annulled  in  some  proper 


proceeding,  is  not  open  to  attack  or  im- 
peachment by  parties  or  privies  in  any  col- 
lateral action  or  proceeding  whatever.  The 
rule  is  thus  stated  by  Mr.  Black  in  his  work 
on  Judgments,  and  it  is  firmly  established 
by  all  the  courts  of  this  country  and  of 
England.  It  is  imnecessary  to  refer  to  the 
Minnesota  decisions  in  support  of  this  doc- 
trine. They  are  many,  and  cover  nearly 
every  phase  of  the  question.  The  exceptions 
to  the  rule  are  also  well  defined,  and  are 
set  forth  in  detail  in  Bump  on  Fraudulent 
Conveyances,  p.  576,  and  there  is  an  elabo- 
rate discussion  of  the  subject  in  1  Black, 
Judgments,  2d  ed.,  commencing  at  fi  245. 
Our  own  court,  in  numerous  decisions,  has 
recognized  the  exceptions,  but  we  will  not 
review   them;    and   it   is   enough   to   state 


gality  In  it.     Baffum  v.  Ramsdell,  55  Me.  252, 
D2  Am.  Dec.  589. 

Directly  contrary  to  this  is  an  old  Vermont 
case,  Tappan  v.  Nutting,  Brayton  (Vt.)  137,  on 
stronger  facts.  In  an  action  of  ejectment  baaed 
upon  a  sale  upon  execution  which  was  extended 
upcn  the  land  as  fraudulently  conveyed  by  the 
judgment  debtor,  the  defendant  could  not  im- 
peach the  Judgment  against  his  grantors  upon 
the  gi'ound  that  the  files  in  the  original  action 
did  not  show  that  scrTice  had  been  made  upon 
all  of  the  grantors ;  the  court  saying  that  this 
was  a  collateral  attack,  and  that  "the  Judg- 
ment must  be  considered  valid  until  set  aside 
by  proceedings  brought  directly  on  the  Judgment 
and  for  that  purpose." 

Where  the  grantor  has  admitted  service  the 
case  would  seem  to  be  clear.     The  court  prop- 
erly  sustained   the   plaintiff's   demurrer   to   an 
amendment  to  the  answer  of  an  alleged  fraudu- 
lent grantee,  that  In  the  action  on  which  the 
present  action  was  based  the  only  evidence  of 
the   service   of   the  original   summons   was   an 
acceptance   of   service,    indorsed    upon    it    and 
signed  by  the  grantor  defendant ;  but  that  such 
acceptance  was  made  outside  the  state,  and  that 
he  made  no  appearance  in  the  action  ;  when  in 
the  Judgment  the  fact  that  the  acceptance  of 
service   was   made   without   the  state   was  not 
shown,  and  it  was  regular  upon  its  face.     The 
question  as  to  the  validity  of  the  Judgment  was 
one   in    which    the   defendant   grantee   had    no 
concern,  and  the  law  would  not  permit  him  to 
assert   a   claim   in   which   he   had   no   concern 
merely  for  the  protection  of  the  interest  of  an- 
other ;  so  long  as  the  Judgment  debtor  is  con- 
tent  to   permit   the   Judgment   to   be   enforced 
against   his   property,    the   grantee   cannot   be 
heard  to  assert  that  the  court  rendering  it  had 
no   Jurisdiction   of   the   person    of   the   debtor 
Wright  V.  Mahaffey,  76  Iowa,  96,  40  N.  W.  112 
See  also,  in  connection  with  these  cases,  King 
V.   Baer,   31   Misc.   308,   64   N.   Y.    Supp.   228 
Johnson  v.  Parrot  te,  46  Neb.  51,  64  N.  W.  363 
Parmenter  v.  Lomax,  68  Kan.  61,  74  Pac.  635 
Denman  v.   McGuire,   101   N.  Y.   161,  4  N.   B 
278;  Anderson  v.  Hawhe,  115  111.  33,  3  N.  E 
566, — infra,  VI.,  a. 

d.  Attack  for  fraud  or  collusion. 
1.  Fraud. 

The  fraud  for  which  a  Judgment  can  usually 
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be  impeached  by  the  fraudulent  grantee  is  not 
fraud  in  the  transaction  which  formed  the  basis 
of  the  Judgment  (as  to  this,  see  supra.  III., 
C,  8)  ;  but  it  is  fraud  in  the  taking  or  entering 
of  the  Judgment,  or  in  Inducing  the  defendant 
in  that  action  to  submit  to  the  Judgment. 

Collusion,  in  this  connection,  is  a  fraud  pri- 
marily against  the  grantee  from  the  Judgment 
debtor,  and  a  conspiracy  against  his  rights ; 
fraud  in  the  Judgment,  on  the  other  hand,  may 
be  only  against  the  Judgment  debtor,  but  such, 
uevertheless,  that  his  grantee  Is  entitled,  by 
a  collateral  attack  upon  the  Judgment,  to  set 
up  the  fraud  as  a  defense,  when  his  convey- 
ance is  attacked,  and  when  the  grantor,  from 
negligence  or  by  reason  of  estoppel  or  insolv- 
ency, or  any  one  of  various  circumstances, 
fails  to  make  a  direct  attack  upon  the  Judg- 
ment as  fraudulently  rendered,  and  to  have  it 
vacated. 

So  the  defendant  grantee  Is  not  precluded  by 
the  Judgment  from  showing  that  the  plaintiff 
had  not  in  fact  any  subsisting  claim  against 
the  defendant  grantor,  but  that  the  Judgment 
was  founded  wholly  upou  fraud  and  injustice. 
Thrasher  v.  Haines,  2  N.  H.  443. 

Fraud  In  procuring  the  execution  of  the  bond 
on  which  Judgment  was  taken,  and  further 
fraud  in  persuading  the  obligor  to  suffer  Judg- 
ment to  be  takeu  against  him,  together  formed 
a  sufflcieut  defense  to  an  alleged  fraudulent 
grantee.  Faris  v.  Durham,  5  T.  B.  Mon.  397, 
17  Am.  Dec.  77.  And  Gottlieb  v.  Thatcher,  34 
B'ed.  435,  supra,  III.,  c,  8,  upon  similar  facts, 
reaches  the  same  conclusion. 

When  the  defendants,  in  an  action  to  set 
aside  as  fraudulent  a  conveyance  between  them, 
allege  that  the  grantor,  the  defendant  in  the 
Judgment  on  which  the  plaintiff's  action  Is 
based,  was  indaced  by  the  persuasions  and 
fraud  of  the  plaintiff's  husband  acting  for  her 
to  permit  Judgment  to  go  against  him  by  de- 
fault, as  an  accommodation  to  the  plaintiff, 
to  enable  her  to  protect  her  rights  in  another 
action,  although  the  debt  for  which  Judgment 
was  taken  had  already  been  dis(  liarged  and  paid, 
all  these  facts  are  proper  evidence  for  the  con- 
sideration of  the  court,  and,  when  established, 
constitute  a  valid  defense.  Richardson  v.  Trim- 
ble, 38  Han.  409. 

In  ejectment  for  lands  upon  which  an  exe< 
cutlon  was  levied  upon  a  Judgment  in  favor  of 
the  plaintiffs,  where  it  appeared  that  the  de< 
fendant's  grantor  had  conveyed  to  the  defend 
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that  it  is  generally  held  that  judgments 
cannot  be  impeached  in  a  collateral  proceed- 
ing except  for  fraud,  collusion,  or  want  of 
jurisdiction. 

The  decisions  above  reviewed  establish 
the  rule  that  a  judgment  is  not  proof  of  the 
prior  existence  of  the  claims  upon  which  it 
is  based,  in  a  case  where  the  judgment 
creditor  seeks  to  reach  the  property  which 
was  conveyed  prior  to  the  entry  of  the  judg- 
ment. The  reason  of  the  rule  is  plain.  It 
is  of  no  consequence  to  the  judgment  cred- 
itor what  the  judgment  debtor  may  have 
done  with  his  property  prior  to  the  time 
he  became  a  creditor.  As  to  him,  the  judg- 
ment debtor  may  give  away  his  property,  or 
convey  it  with  a  fraudulent  purpose.  Only 
those  creditors  who  became  such  prior  to 
the  time  of  the  fraudulent  conveyance  have 
a  right  to  complain;  hence  the  necessity  of 
showing  the  existence  of  the  claim  prior  to 
the  convevance.      But  there  is  no   reason 


why  the  judgment  finally  entered  in  pur- 
suance o'f  the  litigation  between  the  original 
parties  should  not  be  binding  upon  the 
grantee  in  all.  other  respects  the  same  as 
between  the  parties  to  the  judgment.  The 
doctrine  that  judgments  will  not  be  dis- 
turbed has  its  foundation  in  the  necessity 
of  bringing  to  an  end,  within  reasonable 
limits,  all  questions  that  have  arisen,  or 
might  have  arisen,  with  respect  to  the  con- 
troversy; and  if  the  judgment  debtor  him- 
self is  cut  off  from  again  litigating  or  from 
introducing  new  defenses  which  might  have 
been  introduced  in  the  original  action,  for 
the  same  reason  those  who  take  under  him 
should  be  subject  to  the  same  limitation. 
These  two  thoroughly  established  rules  of 
law  are  not  inconsistent,  and  may  be  con- 
strued together,  giving  each  equal  force. 

Of  the  authorities  directly  in  point  where 
the  judgment  was  entered  subsequent  to  the 


ant  all  his  land,  including  that  in  question,  In 
consideration  of  the  defendant's  promise  to  pay 
all  his  debts,  including  that  to  the  plaintiffs; 
and  that  the  defendant,  claiming  to  have  an 
offset  against  the  plaintiff's  claim,  had  paid  half 
of  it  and  released  his  set-off  to  them,  the  com- 
promise being  intended  as  a  full  satisfaction 
of  the  plaintiff's  claim  ;  but  that  later  the  plain- 
tiffs sued  the  grantor  for  the  unpaid  half  of 
their  claim,  and  toolc  judgment  against  him 
by  consent,  but  without  the  knowledge  of  the 
defendant  in  the  ejectment  action,  upon  execu- 
tion following  which  Judgment  they  claimed  the 
land, — it  was  held,  assuming  that  the  convey- 
ance was  fraudulent,  that  the  Judgment,  being 
altogether  inter  aUo8  and  in  express  violation 
of  the  understanding  of  the  compromise  in 
agreed  satisfaction  of  the  whole,  could  have  no 
effect  upon  the  defendant,  and  that  he  was  en- 
titled to  show  that  the  defendant  was  paid  be- 
fore it  was  sued  upon,  or  that  the  Judgment  was 
for  other  reasons  fraudulent  as  to  him.  In- 
galls  V.  Brooks,  29  Vt.  398. 

T^e  fact  that  the  complainants  in  a  cred- 
itor's bill  to  set  aside  fraudulent  conveyances 
are  the  assignees  in  bankruptcy  of  the  assignee 
of  the  Judgments  does  not  put  them  in  any 
better  situation  in  regard  to  defenses  of  fraud 
or  collusion  than  the  assignee  of  the  Judgments 
would  have  been  in,  since  they  have  simply  suc- 
ceeded by  operation  of  law  to  his  rights.  An- 
derson V.  Tuttle,  26  N.  J.  Eq.  144. 

If  any  part  of  a  Judgment  upon  which  a  bill 
in  equity  to  set  aside  a  conveyance  of  the  judg- 
ment debtor  as  fraudulent  Is  based,  is  fraudu- 
lent, the  whole  Judgment  is  fraudulent,  and  the 
voluntary  grantee  must  prevail.  Curry  v. 
Curry  (Pa.)  11  Ati.  198. 

But  it  was  held  In  Peterson  v.  Farnum,  121 
Mass.  476,  that,  under  the  right  which  a  Massa- 
chusetts statute  gives  a  Judgment  creditor  to 
levy  his  execution  upon  lands  "purchased,  or  di- 
rectly or  indirectly  paid  for,  by  him  (the  Judg- 
ment debtor),  the  record  title  to  which  is  re- 
tained by  the  vendor  or  Is  conveyed  to  a  third 
person  with  intent  to  defeat,  delay,  or  defraud 
the  creditors  of  the  debtor,  or  on  a  trust  for 
him,  express  or  implied,  whereby  he  Is  en- 
titled to  a  present  conveyance," — no  such  per- 
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son,  in  whom  the  record  title  to  land  happens 
to  be,  has  any  right,  as  against  the  Judgment 
creditor,  to  be  heard  upon  the  question  whether 
the  relation  of  debtor  and  creditor  exists,  or  to 
what  extent,  other  than  such  as  the  debtor  him- 
self has,  and  cannot,  therefore,  in  any  collateral 
proceeding,  contest  the  validity  or  amount  of 
the  debt;  and  the  trial  Judge  properly  refused 
to  charge  that,  if  the  judgment  was  for  a  ma- 
terially larger  sum  than  the  amount  actually 
due,  owing  to  false  testimony,  the  levy  was  void 
as  against  the  defendant. 

And  again,  in  an  early  New  York  case,  upon 
a  bill  to  discover  property  of  Judgment  debtors 
and  alleging  fraud  in  assignments  made  by  such 
debtors  to  other  defendants,  the  vice  chancellor 
declared  that  it  was  not  necessary  that  he 
should  examine  the  objections  raised  against 
the  validity  of  the  complainant's  judgment, 
which  now  properly  belonged  to  the  court  of 
law,  where  any  irregularity  in  the  manner  of 
obtaining  the  Judgment,  or  any  fraudulent  and 
collusive  means  resorted  to  for  the  purpose,  can 
be  examined;  the  court  rendering  the  judg- 
ment was  best  able  to  determine  what  was  ir- 
regular and  how  far  its  process  had  been  abused. 
This,  however,  probably  was  regarded  as  merely 
a  matter  of  irregularity.  Hone  v.  Woolsey,  2 
Edw.  Ch.  289. 

In  some  special  cases  similar  decisions  have 
been  made. 

A  voluntary  grantee  was  held  not  entitled  to 
set  up  as  a  defense  to  a  bill  In  equity  that  the 
complainant  and  the  grantor  had  agreed  that. 
In  consideration  of  the  payment  by  the  grantor, 
which  was  done,  of  one  half  of  the  amount  of 
the  note,  for  the  whole  of  which  judgment  was 
later  taken,  and  which  was  a  Joint  note  by  the 
grantor  and  his  brother,  the  complainants  would 
dismiss  their  action  as  to  the  grantor  and  pro- 
bate their  claim  for  the  remainder  against  the 
estate  of  the  brother,  which  last  they  had 
fraudulently  failed  to  do ;  even  if  this  would 
have  been  a  valid  defense  to  the  action  on 
the  note,  not  having  been  made  by  the  defend- 
ant in  that  action  it  could  not  be  set  up  by 
his  grantee;  the  judgment  at  law  settled  the 
fact  of  the  continued  existence  of  the  debt,  and 
also  the  amount  of  the  Indebtedness.    Davidson 
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date  of  the  conveyance,  see  Candee  v.  Lord, 
2  N.  Y.  269,  51  Am.  Dec.  294;  Sidensparker 
V.  Sidensparker,  52  Me.  481,  83  Am.  Dec. 
527;  Scott  ▼.  IndianapoUs  Wagon  Works, 
48  Ind.  76;  Strong  v.  Latorence,  58  Iowa, 
55,  12  N.  W.  74;  Minnesota  Thresher  Mfg. 
Co.  V.  Schaaok,  10  S.  D.  511,  74  N.  W.  446. 
The  point  is  made  that  appellant  cannot 
maintain  this  action  for  the  reason  that 
the  Hahl  claim  was  never  proved  in  the 
bankruptcy  proceedings,  and  that  the  trus- 
tee does  not  represent  the  creditor.  It  was 
found  by  the  court  that  the  claim  was  filed, 
and  allowed  by  the  referee.  The  claim 
necessarily  included  the  notes  and  judg- 
ment, although  not  specifically  mentioned. 
We  think  this  is  sufficient,  and  respondent 
is  not  in  position  to  take  advantage  of  any 
irregularity,  if  any  there  was,  in  the  filing 
of  the  claim.  The  trustee  in  bankruptcy  is 
authorized  by  the  bankrupt  act  to  take  such 
proceedings  as  may  be  necessary  to  protect 

V.  Burke,  14S  111.  149,  36  Am.  St.  Bep.  367,  82 
N.  E.  514. 

And  wbere  a  creditor  under  a  Judgment  In  a 
state  court  acquired  two  other  Judgments  ren- 
dered In  the  same  court  against  the  same  Judg- 
ment debtor,  and  all  of  the  Judgments  were 
for  sums  less  thsn  $2,000,  but  the  aggregate  of 
them  was  for  more  than  $3,000 ;  and  the  Judg- 
ment creditor  sued  in  the  same  court  on  ail 
three  Judgments  and  recovered  Judgments  in 
his  own  name,  on  which  executions  sued  out 
were  returned  nulla  bona;  and  he  then  filed  a 
bill  in  a  Federal  district  court  to  vacate  alleged 
fraudulent  conveyances  from  the  debtor  to  his 
wife  and  son, — It  was  held  that  the  defend- 
ant grantee's  plea  to  the  Jurisdiction  on  the 
ground  that  the  complainant  held  the  Judg- 
ments which  it  had  bought  only  colorably  and 
fraudulently,  but  sued  and  secured  Judgment  on 
them  together  in  order  to  raise  the  amount  so 
as  to  give  the  United  States  court  Jurisdiction, 
was  invalid,  since  the  Judgment  of  the  state 
court  was  conclusive  as  to  the  Judgment  debtor, 
and  because,  in  the  absence  of  allegations  of 
lack  of  Jurisdiction  in  the  state  court  as  to 
either  the  parties  or  the  subject  matter,  and  of 
any  collusion  or  fraud  in  t^e  obtaining  of  the 
Judgments,  it  is  also  conclusive  upon  the  Judg- 
ment debtor*s  grantees  in  a  creditor's  bill  to 
set  aside  their  conveyances.  Alkire  Grocery  Co. 
T.  Richesin,  91  Fed.  79. 

2.  Collusion. 

An  alleged  fraudulent  grantee  may  attack 
the  Judgment  on  which  his  grantor's  Judgment 
creditor  seeks  to  have  the  conveyance  set  aside, 
on  the  ground  that  the  Judgment  was  obtained 
by  covin  or  collusion.  Carter  v.  Bennett,  4  Fla. 
283 ;  King  v.  Tharp,  26  Iowa,  288.  The  same 
thing  is  intimated  in  Hafner  v.  Irwin,  26  N.  C. 
(4  Ired.  L.)  529;  Minnesota  Thresher  Mfg.  Co. 
V.  Schaack,  10  S.  D.  511,  74  N.  W.  445;  and 
Pabst  Brewing  Co.  v.  Jensen,  68  Minn.  293,  71 
N.  W.  384. 

Upon  trustee  process  It  was  held  that  the 
trustee  and  the  claimant,  who  had  joined  with 
the  principal  defendant  in  a  fraudulent  arrange- 
ment, void  as  to  bona  fide  creditors  of  the  de- 
fendant, might  show  before  the  commissioner 
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the  creditors  of  the  estate;  and  the  claim 
having  been  allowed,  and  the  trustee  hav- 
ing assumed  jurisdiction  by  the  commence- 
ment of  this  action,  it  is  immaterial  in 
what  particular  form  the  claim  may  have 
been  proved  up.  This  action  is  based  upon 
the  judgment.  It  is  admitted  in  the  answer 
that  the  notes  were  executed  and  the  judg- 
ment rendered.  The  court  so  found,  and 
the  respondent  is  not  permitted  to  raise 
any  question  in  reference  to  the  manner  or 
method  of  entry  of  the  judgment, — ^whether 
upon  confession  or  by  stipulation.  In  the 
absence  of  evidence  to  show  that  it  was 
fraudulently  entered,  he  is  boimd  by  it  as 
a  claim  in  bankruptcy,  the  same  as  in  all 
other  cases. 

Judgment  reversed,  with  directions  to  en- 
ter judgment  for  appellant  for  the  relief 
demanded  in  his  complaint. 


that  the  plaintiff  was  not  a  bona  fide  creditor 
of  the  defendant,  but  had  prosecuted  his  ac- 
tion and  obtained  his  Judgment  for  the  sole 
benefit  of  the  defendant,  and  to  enable  him  by 
the  trustee  process  to  reach  the  funds  claimed 
to  be  in  the  trustee's  hands.  Boutwell  v.  Mc- 
Clure.  80  Vt.   674. 

Although  equity  will  not  ordinarily  look  be- 
hind the  Judgments  and  assignments  of  Judg- 
ments on  which  creditors'  bills  are  based,  nev- 
ertheless, where  the  bill  is  filed  In  order  to 
have  property  to  which  other  persons  have  title 
declared  to  be  the  property  of  the  Judgment 
debtor,  to  be  held  In  trust  for  him  and  to  be 
sold  to  pay  the  amount  due  the  complainant ; 
and  where  it  appears  from  the  evidence  that 
the  Judgments  against  the  debtor  were  assigned 
to  the  complainant  to  the  Judgment  debtor's 
knowledge  and  connivance,  and  that  he  is  the 
real  complainant, — the  court  will  not  aid  the 
fraudulent  debtor  to  do  by  indirection  what  it 
would  .not  assist  him  to  do  directly,  namely, 
to  set  aside  his  owa  conveyances;  and  the 
assignee  in  such  case  stands  in  no  better  posi- 
tion than  the  Judgment  debtor  himself.  Ander- 
son V.  Tuttle,  26  N.  J.  Eg.  144. 

In  an  action  of  ejectment  by  one  holding  un- 
der a  voluntary  deed  against  a  purchaser  on 
an  execution  sale  on  a  Judgment  against  the 
voluntary  grantor,  the  Judgment  under  which 
the  defendant  holds  is  not  conclusive  upon  the 
plaintiff,  but  he  may  be  allowed  to  go  into  evi- 
dence that  there  was  no  debt  existing  from  the 
defendant  to  the  plaintiff  in  that  action  at  the 
time  the  Judgment  was  ^aken.  In  such  a  case  if 
this  were  not  so  the  plaintiff's  land  might  be 
sold  under  a  Judgment  confessed  subsequently 
to  his  deed  for  a  debt  alleged  to  be  prior,  al- 
though he  could  prove  that  the  debt  was 
feigned,  and  the  Judgment  covinous  and  fraudu- 
lent  as  to  him.  This  Is  certainly  not  the  rule 
of  law,  nor  of  Justice.  If  a  Judgment  between 
other  persons  be  given  in  evidence  to  affect  the 
rights  of  the  third  person,  neither  party  nor 
privy  to  the  Judgment,  he  may  show  that  it 
was  set  on  foot  by  covin,  and  thus  avoid  It. 
The  plaintiff  here  was  neither  party  nor  privy 
in  respect  of  land  which  he  held  by  a  previous 
deed.     Posten  v.  Posten,  4  Wharf  27. 
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Bnt  in  a  creditor's  bill  to  set  aside  a  fraudu- 
lent conveyance,  when  the  plaintiff  offered  in 
evidence  in  support  of  the  Justice  of  his  claim 
■at  law  no  evidence  other  than  the  record  and 
judgment  in  the  suit  at  law,  although  the  de- 
fendants maintained  that  the  demand  upon  their 
j^rantor  was  not  Just,  and  that  the  Judgment  at 
law  was  obtained  by  the  collusion  and  fraud  of 
the  plaintiff  and  of  the  administrator  of  the 
cantor,  Judgment  was  for  the  plaintiff.  Cham- 
berlayne  v.  Temple,  2  Rand.  (Va.)  384,  14  Am. 
Dec.  786. 

A  defense  setting  up  that,  owing  to  the  neg- 
ligence of  the  debtor.  Judgment  was  recovered 
for  a  larger  amount  than  was  due  the  creditor, 
was  immaterial  except  in  so  far  as  the  matter 
thus  set  up  tended  to  show  collusion  or  fraud ; 
And  the  conclusiveness  of  this  evidence  is  not 
affected  by  the  fact  that  the  Judgment  was  re- 
covered after  the  making  of  the  conveyance. 
Swihart  v.  Shaum.  21  Ohio  St.  432. 


e.  Attack   for  irregularity. 

In  a  very  few  cases  a  successful  attack  has 
been  made  upon  the  Judgment  upon  the  ground 
of  irregularity ;  but  for  the  most  part  mere 
irregularity  will  not  avail  the  grantee. 

So,  on  a  creditor's  bill  to  subject  to  a  Judg- 
ment property  fraudulently  transferred,  an  ob- 
jection made  to  the  regularity  of  the  judg- 
ment cannot  be  decided  by  a  court  of  equity. 
Suydam  v.  Deals,  4  McLean,  12,  Fed.  Cas.  No. 
18,  658 ;  Barnard  v.  Darling,  1  Barb.  Ch.  218 ; 
Williams  V.  Hubbard,  1  Mich.  446. 

And  the  defendant  cannot  attack  the  judg- 
ment on  which  the  bill  is  brought  as  for  lack 
of  Jurisdiction  in  the  court,  when  the  ground 
of  the  attack  is  not  that  the  tribunal  had  no 
power  to  enter  upon  the  inquiry,  but  merely 
that  its  methods  were  not  regular,  its  findings 
right,  or  its  conclusion  in  accordance  with  the 
law.  John&>on  v.  Miller,  50  111.  App.  60 ;  Moore 
A  11.  Hardware  Co.  v.  Curry,  106  Ala.  284,  18 
So.  46. 

The  grantee  cannot  impeach  the  judgment  be- 
cause it  appears  by  the  record  that  there  was 
one  special  count  in  the  declaration  upon  the 
note  sued  upon,  and  the  common  counts,  and 
that  on  the  default  the  court  ordered  the  clerk 
to  assess  the  damages  upon  the  count  on  the 
note  without  any  withdrawal  of  the  common 
counts.     Newman  v.  Willitts.  60  111.  519. 

The  complaint  is  sufficient  as  to  the  debt 
upon  which  the  Judgment  was  recovered,  al- 
though it  has  not  th(!  deflniteness  required  in  a 
-complaint  to  recover  the  debt,  if  it  alleges  that 
the  judgment  was  rendered  In  an  action  pend- 
ing; the  statement  that  the  judgment  was  ren- 
dered "duly**  need  not  be  used,  for  the  regu- 
larity of  the  Judgment,  or  its  freedom  from 
error,  cannot  be  collaterally  called  in  question. 
Scanlan  v.  Murphy,  51  Minn.  536,  58  N.  W. 
T99. 

So  the  grantee  cannot  effectually  object  to 
the  judgment  because  no  aflldavit  of  the  au- 
thority of  the  attorney  is  annexed  to  the  of- 
fer of  judgment,  this  being  a  mere  irregularity 
of  which  third  parties  cannot  take  advantage. 
St.  John  Woodworking  Co.  v.  Smith,  82  App. 
Div.  348,  82  N.  Y.  Supp.  1025. 

And  it  cannot  be  Impeached  because,  although 
it  purports  to  be  by  default,  the  defendant  in 
the  action  has  in  fact  duly  answered  and  tend- 
ered material  Issues  for  trial.  Drey  fuss  v. 
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Charles  Seale  &  Co.  18  Misc.  551,  41  N.  Y.  Supp. 
875. 

The  grantee  cannot  avail  himself  of  the  de- 
fense that  the  Judgment  is  void  for  being  Ir- 
regularly entered  upon  a  warrant  signed  In 
blank  and  afterwards  filled  up  after  the  signa- 
ture by  the  magistrate ;  and,  even  if  a  party  to 
the  Judgment  could  directly  avail  himself  of  this 
as  an  error,  he  could  not,  and  much  less  can 
third  peraons,  question  the  sufficiency  of  the 
Judgment  incidentally.  Hafner  v.  Irwin,  26  N. 
C.  (4  Ired.  L.)  529. 

The  objection  to  a  Judgment  that  it  is  against 
two  persons  named,  "partners  doing  business 
as,"  etc.,  and  Is  against  the  firm,  and  not 
against  the  individual  defendants,  will  not 
avail.  First  Nat.  Bank  v.  Sloman.  42  Neb.  3.50. 
47  Am.  St.  Rep.  707,  60  N.  W.  589. 

The  defendant  grantee  cannot  object  that 
the  record  of  the  original  Judgment  did  not 
show  that  the  case  had  been  redocketed  in  the 
trial  court.  Quinn  v.  People,  146  111.  275,  34 
N.  E.  148. 

But  in  a  case  where  a  Judgment  of  an  Iowa 
district  court  was  not  properly  recorded  In 
the  Index  of  liens,  as  was  required  by  law  in 
order  to  make  it  an  effective  lien  upon  the 
Judgment  debtor's  real  estate,  the  defendant,  in 
an  action  to  set  aside  as  fraudulent  a  convey- 
ance of  land  to  him  from  the  Judgment  debtor 
was  entitled  to  judgment.  State  Ins.  Co.  v. 
Prestage,  116  Iowa,  466,  90  N.  W.  62. 

In  accord  with  this  Is  National  Bank  v.  Levy, 
17  N.  Y.  S.  R.  529,  2  N.  Y.  Supp.  162,  deciding 
that,  where  the  original  judgment  in  an  action 
to  set  aside  a  fraudulent  conveyance  of  land 
is  not  shown  by  the  complaint  to  have  been 
entered  or  docketed  in  the  county  where  the 
real  estate  was  situated,  the  complaint  must  be 
dismissed. 

But  in  a  later  case  of  equal  authority  the 
contrary  is  upheld,  and  it  is  said  to  be  enongh 
that  the  plaintiff  has  recovered  judgment,  that 
execution  has  issued  upon  it,  and  that  It  has 
been  returned  unsatisfied.  Lanahan  v.  Caffrey, 
40  App,  DIv.  124,  57  N.  Y.  Supp.  724. 

Although  it  is  generally  true  that  an  errone- 
ous Judgment  is  to  be  avoided  only  by  a  writ 
of  error,  this  rule  does  not  apply  to  cases  where 
a  party  has  a  right  to  impeach  a  Judgment  ille- 
gally rendered,  and  yet  has  no  right  to  re- 
verse it  by  a  writ  of  error ;  if  the  judgment  has 
not  been  obtained  by  collusion  with  the  debtor, 
or  wiUi  any  fraudulent  design,  yet,  If  it  was  un- 
lawfully recovered,  to  the  Injury  of  a  third  per- 
son, who  cannot  reverse  it  for  error,  not  be- 
inpr  a  party  thereto,  he  can  avoid  it  In  the 
same  manner.  Thus,  where  the  basis  of  the 
plaintiff's  claim  was  a  judgment,  the  execution 
on  which  was  presented  as  evidence  to  com- 
missioners in  insolvency  In  support  of  the  claim, 
which  was  thereupon  allowed  and  reported,  an 
order  of  distribution  being  made ;  but  the  de- 
fendant grantee  was  a  party  neither  to  the 
Judgment  nor  to  the  proceedings  before  the  com- 
missioners,— the  grantee,  if  he  could  success- 
fully Impeach  the  Judgment,  might  also  im- 
peach the  allowance  of  the  plaintiff's  claim 
based  upon  it :  and  since  in  the  original  ac- 
tion, one  of  the  defendants  having  died,  the 
other  one  having  obtained  his  certificate  in  dis- 
charge  in  bankruptcy  directed  counsel  to  ap- 
pear no  further  in  the  action.  In  which  an 
appeal  had  been  taken,  and  the  appeal  was  dis- 
missed, damages  being  entered  without  direc- 
tion  of   the  court  or  notice   to   the  surviving 
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defendant  or  the  administrator  of  the  deceased, 
— it  was  held  that,  the  Judgment  not  having 
been  obtained  on  a  yerdict  or  default,  and  there 
being  nothing  to  show  that  the  plaintiff  was 
entitled  to  a  yerdict,  nor  any  adjudication  by 
the  court,  when  it  was  agreed  that  the  defend- 
ant's plea  should  be  recorded  bad,  the  defend- 
ant grantee  could  not  be  bound  by  the  agree- 
ment on  which  the  Judgment  was  rendered  ; 
for  ''persons  injuriously  affected  by  a  Judgment, 
though  not  recovered  by  collusion  of  the  par- 
ties, have  a  right  to  avoid  it/*  Caswell  v.  Cas- 
well, 28  Me.  232. 

So  in  Sargent  v.  Salmond,  27  Me.  539,  it  is 
held  that  the  grantee  is  entitled  to  impeach  the 
Judgment  In  the  creditor's  action  upon  the 
ground  that  It  appears  from  the  whole  record 
of  the  Judgment  that  the  plaintiff  took  Judg- 
ment for  a  sum  larger  than  that  to  which  he 
had  a  Just  claim. 

See  also,  in  connection  with  these  cases, 
Epstein  v.  Ferst,  35  Fla.  498,  17  So.  414,  and 
Wilhelm  v.  Ix>ciclar  (Fla.)  35  So.  6,  infra, 
VI.,  a. 

f.  Unintentional  default  in  the  original  action. 

A  Judgment  for  money  against  one  making  a 
voluntary  settlement  is  conclusive  in  respect 
to  the  parties  to  it,  and  it  cannot  be  impeached 
collaterally  or  questioned  upon  a  creditor's  bill, 
upon  the  ground,  merely,  that  the  Judgment  was 
rendered  by  default,  and  that  the  settlor,  the 
defendant  In  the  Judgment,  had  Intended  to  de- 
fend, and  could  have  done  so  successfully,  but 
was  prevented  by  extreme  illness.  Mattingly  v. 
Nye,  8  Wall.  370,  19  L.  ed.  380. 

g.  Attack  for  matters  ariHny  since  the  fudy- 

ment. 

1.  Dormancy. 

This  defense  should  be  distinguished  from 
that  of  the  statute  of  limitations,  which  was  a 
defense  to  the  original  action,  and  is  treated 
supra.  III.,  c,  2. 

A  petition  which  alleges  that  the  plaintiff 
has  recovered  a  Judgment  against  one  of  the 
defendants,  which  Is  unsatisfied,  and  that  a 
sale  from  that  defendant  to  another  defendant 
was  in  fraud  of  the  right  of  the  plaintiff,  and 
asking  that  that  other  defendant  be  declared  to 
be  the  creditor  of  the  first  defendant,  and  to 
compel  the  other  defendant  t(5  render  an  ac- 
counting for  the  goods  conveyed  to  him,  and 
that  the  property  be  subjected  to  the  payment 
of  the  plaintiff's  Judgment,  is  a  creditor's  bill, 
and  the  plaintiff's  right  to  the  relief  sought 
depends  entirely  upon  the  existence  of  the  Judg- 
ment. Such  a  proceeding  is  entirely  ancillary 
to  the  Judgment  and  in  aid  of  the  execution 
upon  !t,  and  if,  during  the  pendency  of  the 
action,  the  plaintiff's  Judgment  becomes  dor- 
mant by  statutory  limitation  so  that  execu- 
tion can  no  longer  be  issued  upon  it,  the  ac- 
tion must  entirely  fall.  Miller  v.  Melone,  11 
Okla.  241,  56  L.  R.  A.  620,  67  Pac.  479. 

And  when  the  plaintiff,  instead  of  reviving 
his  Judgment  in  the  way  pointed  out  by  the 
statute,  merely  obtains  a  written  consent  of 
the  original  defendant,  this  will  not  help  him. 
Ihid, 

The  owner  of  a  dormant  Judgment,  on  which, 
under  the  statute,  after  ten  years,  no  scire 
facias  can  issue  to  revive  it,  and  no  execution 
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can  be  issued,  has  no  status  as  a  Judgment 
creditor  to  set  aside  a  fraudulent  conveyance 
of  the  debtor.  Moreover,  he  cannot  be  said  to 
have  exhausted  his  legal  remedies  until  he  has 
sued  on  the  Judgment,  renewed  it,  taken  out 
^ifi  execution,  and  levied  upon  any  legal  or 
equitable  iuterest  of  the  Judgment  debtor.  Mul- 
len v.  Hewitt,  103  Mo.  639,  15  S.  W.  924. 

Since  the  statutory  Hen  of  the  Judgment  on 
the  real  estate  in  question  is  the  predicate  on 
which  a  court  of  equity  will  Intervene  in  aid 
of  the  Judgment  as  by  removing  clouds  upon 
the  title  or  setting  aside  a  fraudulent  convey- 
ance of  the  land,  so  it  will  altogether  refrain 
from  intermeddling  if  the  lien  has  expired  and 
no  longer  binds  the  property :  accordingly,  a 
demurrer  is  sustained,  upon  the  ground  that 
seven  years  had  passed  since  the  rendition  of 
the  Judgment  on  which  the  creditor's  action  is 
based  before  the  second  action  was  brought. 
Partee  v.  Mathews,  53  Miss.  140. 

The  principle  of  Partee  v.  Mathews,  53  Miss. 
14U,  was  later  followed,  and  it  was  declared 
that  In  the  case  of  a  fraudulent  conveyance 
which  is  recorded  the  doctrine  of  concealed 
fraud  will  not  apply  so  as  to  prevent  the  run- 
ning of  the  statute  against  the  creditor.  Flem- 
ing V.  Grafton,  04  Miss.  79. 

But  in  Postlewalt  v.  Howes,  3  Iowa,  365,  it 
is  held  that  an  alleged  fraudulent  grantee  can- 
not attack  the  plaintiff's  Judgment  upon  the 
ground  that  it  is  dormant.  In  that  execution 
is  not  issued  upon  it  within  five  years  of  the 
date  of  it<3  rendition,  when  the  Judgment  re- 
mains a  lien  on  the  real  estate  of  the  Judg- 
ment debtor  for  ten  years,  and  the  statute  of 
limitations  cannot  be  successfully  pleaded  to  an 
action  brought  upon  it  until  after  the  lapse  of 
twenty  years.  This  is  true  although  the  Judg- 
ment creditor  could  not  after  the  lapse  of  the 
five  years,  even  after  obtaining  his  Judgment 
In  the  creditor's  suit,  obtain  execution  upon 
his  first  Judgment  without  reviving  it  by  a  scire 
facias. 

In  Texas,  where  a  judgment  lien  is  not  neces- 
sary to  the  action  (see  Arbuckle  Bros.  Coffee 
Co.  V.  Werner,  77  Tex.  45,  13  S.  W.  963),  the 
filing  of  a  creditor's  bill  to  set  aside  a  fraudu- 
lent conveyance,  after  the  return  nulla  hona  of 
Che  execution  on  the  original  Judgment,  fixes 
a  claim  in  the  nature  of  an  equitable  lien  upon 
the  property  sought  to  be  subjected  to  the  Judg- 
ment, so  that  the  Judgment  cannot  become  dor- 
mant, and  it  is  not  necessary  to  proceed  further 
in  the  original  action  by  keeping  up  the  is- 
suance of  the  executions ;  the  action  to  avoid 
the  conveyance  and  subject  the  land  to  the 
debt  affords  a  basis  for  full  relief.  Cole  v. 
Terrell,  71  Tex.  549,  9  S.  W.  668. 

So  the  objection  that  the  lien  of  the  Judg- 
ment on  which  a  creditor's  bill  was  based  had 
expired  by  limitation  of  the  statute  before  the 
entering  of  the  decree  on  the  creditor's  bill 
does  not  avail,  for  the  reason  that  the  filing 
of  the  bill  itself  created  a  lien  in  equity  upon 
the  effects  of  the  Judgment  debtor,  amounting 
to  an  equitable  levy.  Davidson  v.  Burke,  148 
111.  149,  36  Am.  St.  Rep.  367,  32  N.  B.  614. 

2.  Waiver  or  estoppel. 

The  case  of  a  Judgment  creditor  suing  to  set 
aside  a  conveyance  as  fraudulent  cannot  be  at- 
tacked upon  the  ground  that,  from  his  forbear- 
ance for  a  long  time  to  enforce  his  rights,  he 
must  be  held  to  have  waived,  or  Is  estopped  to 
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set  up  his  claim.  Sidensparker  v.  SldeDsparker, 
52  Me.  481,  83  Am.  Dec.  527,  Distinguishing 
Sargent  y.  Salmond,  27  Me.  541,  infra,  VI., 
i,  2. 

3.  Satisfaction. 

A  demurrer  was  ^\isiained  to  a  complaint.  In 
an  action  to  set  aside  a  conveyance  as  fraudu- 
lent, alleging  that  the  Judgment  upon  which  It 
is  brought  has  been  fully  paid  by  an  execution 
sale  of  personal  property  taken  by  the  sheriff 
as  the  property  of  the  Judgment  debtor,  al- 
though it  also  alleges  that  the  fraudulent 
grantee  h9s  obtained  a  Judgment  against  the 
sheriff  who  enforced  the  writ  of  execution  for 
the  value  of  the  property  levied  upon,  and  that, 
the  sheriff  having  obtained  a  stay  of  proceed- 
ings, if  the  Judgment  against  him  is  not  set 
aside,  but  entered  against  him,  the  plaintiff 
in  this  action  will  move  the  court  for  an  order 
setting  aside  the  sheriff's  return  of  the  writ  of 
execution.  The  foundation  of  the  plaintiff's 
case  is  destroyed  by  the  allegation  that  the 
property  has  been  sold  under  execution,  and  that 
the  execution  Is  satisfied  in  full ;  and  the  further 
allegation  that,  if  the  litigation  between  the 
sheriff  and  the  fraudulent  grantee  is  finally  de- 
termined in  favor  of  the  latter,  it  is  the  plain- 
tiff's intention  to  move  to  set  aside  the  sheriff's 
return  and  to  reinstate  the  Judgment,  is  not 
a  statement  of  any  fact,  but  a  mere  assertion 
of  intent.  Minneapolis  Threshing  Mach.  Co.  v. 
Jones,  89  Minn.  184,  94  N.  W.  551. 

Where  two  Judgments  were  entered  against 
the  grantor  as  maker  upon  two  notes,  one  of 
which  was  collateral  to  the  other,  and  one  had 
an  indorser,  the  Judgment  upon  the  collateral 
note  was  satisfied  by  the  satisfaction  of  the 
Judgment  on  the  principal  note ;  and,  an  execu- 
tion and  sale  after  the  satisfaction  of  the  prin- 
cipal Judgment  being  unauthorized,  this  fact 
would  avail  the  grantee.  Lynch  v.  Burt.  132 
Fed.  417.  And  see  the  case  of  Gottlieb  v. 
Thatcher,  34  Fed.  435,  supra.  III.,  c.  8. 

But,  on  a  petition  to  set  aside  a  voluntary 
conveyance  of  land  as  made  to  defeat  a  per- 
sonal deficiency  Judgment  on  foreclosure.  It  Is 
no  objection  to  the  petitioner's  right  td  a  decree 
that  be  bought  the  premises  on  foreclosure  at 
a  figure  much  below  their  actual  value.  Bohde 
V.  T^wlesG,  33  X.  J.  Eq.  412. 

4.  Intrrvening  judgment  in  favor  of  a  stranger. 

In  an  action  to  determine  the  adverse  claims 
of  the  parties  to  real  estate  the  plaintiff  claimed 
under  a  statutory  foreclosure  sale,  the  defend- 
ant alleging  the  assignment  to  him  of  a  Judg- 
ment against  the  defendant  in  foreclosure  In 
favor  of  a  third  person,  and  that  under  that 
Judgment  the  defendant  redeemed  the  land  from 
the  foreclosure  sale,  receiving  a  sheriff's  certifi- 
cate of  redemption ;  alleging,  also,  that  a 
stranger  had  obtained  a  Judgment  against  the 
plaintiff  setting  aside  the  foreclosure  sale  un- 
der which  he  claimed,  and  adjudging  the  title 
to  be  in  the  stranger.  The  plaintiff.  In  reply, 
denied  the  validity  of  the  Judgment  which  had 
been  assigned  to  the  defendant  and  under  which 
the  alleged  redemption  was  made,  and  alleged 
collusion  between  the  original  defendant  and 
the  person  obtaining  the  Judgment  against  him. 
It  was  held  that  the  Judgment  in  favor  of  the 
stranger  against  the  plaintiff,  declaring  the 
foreclosure  and  the  sale  to  the  plaintiff  under 
it  void,  did  not  affect  this  defendant,  who  was 
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not  a  party  to  that  action;  that  he  acquired 
no  rights  through  that  Judgment,  and  stood  in 
no  relation  of  privity  with  the  prevailing  party 
in  that  action;  the  Judgment  could  no  more 
operate  as  an  estoppel  in  his  favor  and  against 
the  plaintiff  than  it  could  have  prejudiced  him 
if  the  Judgment  had  declared  the  foreclosure 
valid ;  and  that  the  title  to  the  land  was  in  the 
plalntiflC  Maloney  v.  Finnegan,  40  Minn.  281, 
41  N.  W.  979. 

So  the  defendant  in  an  action  to  set  aside 
his  conveyance  as  in  fraud  of  the  grantor'a 
creditors  cannot  defend  upon  the  ground  that 
the  plaintiff's  deed  to  the  property,  for  the  rent 
of  which  she  had  recovered  her  Judgment 
against  the  grantor,  had  been  set  aside  a» 
fraudulent,  for  the  reason  that  the  defendant 
was  not  a  party  to  the  action  in  which  the 
plaintiff's  deed  was  set  aside,  nor  a  creditor  of 
the  plaintiff's  grantor,  and  he  cannot  be 'heard 
to  complain  of  the  deed  to  the  plaintiff.  Yetzer 
V.  Yetaser,  112  Iowa,  162,  83  N.  W.  889. 

5.  Intervening    bankruptcy. 

A  discharge  in  bankruptcy  of  a  Judgment 
debtor  does  n6t  affect  a  lien  of  Judgments 
against  him,  so  as  to  be  a  bar  to  a  bill  to  set 
aside  his  voluntary  conveyance.  The  bankrupt 
is  discharged  personally  from  Judgments;  but 
the  lien  of  a  Judgment  against  him,  which  had 
attached  to  property  before  the  adjudication  in 
bankniptcy,  is  still  a  lien.  The  appointment  of 
an  assignee,  and  the  assignment  to  him  in  pur- 
suance of  the  law,  vest  in  him  the  property  of 
the  bankrupt,  but  in  the  precise  condition  it 
was  in  at  the  time  of  the  adjudication.  He 
stands  in  the  shoes  of  the  bankrupt,  and  takes 
property  subject  to  all  liens  and  equities  which 
could  have  been  enforced  against  it  if  bank- 
ruptcy had  not  occurred.  Davis  v.  Lnmpkln,. 
57  Miss.  506. 

A  discharge  in  bankruptcy,  obtained  during- 
the  pendency  of  an  action  begun  after  a  fraudu- 
lent conveyance  by  the  insolvent,  is  no  bar  to 
a  bill  in  equity  based  upon  the  Judgment  ob- 
tained after  the  discharge  and  seeking  to  set 
aside  the  fraudulent  conveyance.  This  is  true 
although  it  was  the  duty  of  the  assignee  In 
bankruptcy  to  bring  an  action  to  set  aside  the 
fraudulent  conveyance  on  behalf  of  creditors. 
State  V.  Williams.  9  Baxt.  64. 

A  creditor  who  has  obtained  a  valid  Judg- 
ment, after  the  discharge  of  his  debtor  in  bank- 
ruptcy, upon  a,  pre-existing  claim,  may  pro- 
ceed against  any  property  rightfully  subject  to 
his  debt;  the  bankrupt  cannot  object  to  the 
bill,  having  lost  all  his  property,  and  the  fraudu- 
lent vendee  is  in  no  danger  of  two  recoveries 
for  the  same  cause  of  action,  since  the  property 
Is  the  subject  of  the  litigation,  and  cannot  be 
recovered  from  him  a  second  time.    IJM, 

6.  Pendency  of  other  proceedings. 

The  defendant  grantee  in  an  action  to  set 
aside  a  conveyance  fraudulent  as  against  cred- 
itors cannot  set  up  as  a  bar  to  the  action  the 
fact  that  proceedings  supplementary  to  execu- 
tion have  been  instituted  on  the  original  Judg- 
ment.    Faber  v.  Matz,  86  Wis.  370,  57  N.  W.  39. 

IV.  Status  of  the  grantee  as  affecting  his  right 
io  attack  the  judgment. 

In  order  to  entitle  a  creditor  to  impeach  • 
conveyance  of  his  debtor  for  want  of  considera- 
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lion  where  there  is  no  fraud,  it  must  appear 
that  he  was  a  creditor,  and  a  judgment  in  his 
favor  against  the  grantor  is  not  conclusive 
against  the  grantee  who  is  no  party  to  it,  and 
he  may,  as  a  general  rule,  show  that  the  Judg- 
ment was  collusive  and  not  founded  on  actual 
indebtedness  or  liability ;  but  where  the  grantee 
defended  the  action  on  which  the  creditor's  bill 
is  based,  not  only  as  agent  of  his  grantor,  but 
also  in  his  own  behalf  to  protect  the  property 
conveyed  to  him  by  the  defendant  in  that  suit, 
he  cannot  be  permitted  to  try  again  the  ques- 
tion of  indebtedness,  and  to  prove  that  at  the 
time  of  the  conveyance  to  him  no  actual  indebt- 
edness existed  from  his  grantor  to  the  plain- 
tiff in  the  later  action.  Church  v.  Chapin,  35 
Vt.  223. 

But  where  two  persons  submitted  a  contro- 
versy as  to  an  account  to  arbitrators,  who  made 
a  report,  upon  which  a  judgment  was  entered, 
and  the  successful  party  sought  to  subject  to 
this  Judgment  land  which  the  other  party  had 
In  the  meantime  conveyed  to  a  third  person,  who 
had  been  present  at  the  arbitration  and  had 
managed  the  case  for  his  grantor,  it  was  held 
that  the  grantee,  as  defendant  in  equity,  was 
not  precluded  from  attempting  to  show  that  at 
the  time  of  the  recovery  by  the  plaintiff  he  had 
not  in  fact  any  subsisting  debt  against  the 
grantor,  but  that  the  Judgment  was  founded 
altogether  upon  fraud  and  injustice.  The 
grantee  was  not  in  the  proper  sense  of  the  terms 
either  a  party  or  privy  to  the  judgment,  and 
it  had  never  been  decided  that  he  was  to  be 
precluded  merely  because  he  was  the  agent  for 
the  unsuccessful  party ;  although  he  was  the 
agent,  his  principal  might  have  neglected  to 
furnish  him  the  means  and  to  give  him  proper 
instructions  for*  resisting  the  claim,  and  the 
reference  or  arbitration  might  have  been  en- 
tered into,  not  only  without  consulting  him, 
but  even  against  his  will.  Thrasher  v.  Haines, 
2  N.  H.  443. 

The  parties  to  an  action  and  the  persons  in 
privity  with  them  cannot  collaterally  attack 
or  impeach  a  judgment  for  fraud,  and  any  at- 
tack must  be  regarded  as  collateral  which  is 
made  In  any  proceeding:  which  is  not  instituted 
for  the  expre.ss  purj)ose  of  annulling,  correct- 
ing, or  modifying  the  judgment  or  decree.  Thus, 
where  a  corporation,  for  the  purpose  of  de- 
frauding judgment  creditors,  made  a  conveyance 
to  the  president  of  the  corporation,  the  latter 
cannot  set  up  fraud  in  the  procurement  of  the 
judgment,  which  the  defendant  corporation  neg- 
ligently failed  to  have  reversed :  the  corpora- 
tion could  not  now  set  up  the  invalidity  of 
the  judgment,  and  the  defendant  grantee,  being 
in  privity  with  it,  can  occupy  no  better  posi- 
tion than  it  does.  Johnson  v.  Stebblns-Thomp- 
son  Realty  Co.  167  Mo.  325,  66  S.  W.  933. 

Grantees  from  a  decedent  in  his  lifetime, 
who  are  also  his  heirs,  are  not  concluded 
from  attacking  an  allowance  of  the  plaintiff's 
claim  against  the  administrator,  to  which  he 
only  was  a  party  defendant,  for  the  reason  that 
they  took  counsel  and  considered  the  advisabil- 
ity of  employing  attorneys  to  aid  the  adminis- 
trator in  resisting  the  claim.  Willett  v.  Malli, 
65  Iowa,  G75,  22  N.  W.  922. 

According  to  a  special  rule,  a  plaintiff  In  a 
creditor's  action  against  the  fraudulent  grantee 
of  a  person  since  dead,  to  have  the  conveyance 
set  aside,  must  proceed  as  if  the  grantee  were 
an  executor  de  son  tort,  and  the  grantee,  as  such 
executor,  can  make  any  defense  against  the  de- 
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mand  with  which  be  is  sought  to  be  charged 
which  the  decedent  or  his  rival  representative 
could  make.    Means  v.  Ilicks,  65  Ala.  241. 

Where  a  bill  to  set  aside  as  fraudulent  a  con- 
veyance of  a  person  since  dead  was  dismissed 
as  to  certain  of  the  complainants  and  some  oth- 
er creditors  who  had  come  in  by  petition,  upon 
the  ground  that  their  claims  had  been  barred 
by  the  statute  of  limitations,  but  an  appeal  by 
some  of  the  complainants  who  had  been  brought 
In  by  petition  was  allowed,  and  the  cause  re- 
manded, It  was  held  that  the  fact  that  the 
administrator  of  the  deceased  grantor  had  in 
the  meantime  confessed  Judgments  In  favor  of 
those  creditors  as  to  whom  the  bill  had  been 
dismissed  on  the  plea  of  the  statute  did  not 
change  the  condition  of  these  claims  in  any 
way ;  the  administrator  had  no  power  to  waive 
the  grantee's  defense  of  limitations,  nor  could 
he,  by  such  waiver,  establish  the  claims  of  the 
complainants.  McDowell  v.  Goldsmith,  24  Md. 
214. 

Voluntary  grantees  of  an  intestate  may  con- 
test the  validity  of  a  Judgment  taken  against 
their  grantor's  administrator,  and  the  Justice 
of  the  plaintiff's  demand  against  the  estate. 
Alexander  v.  Qulgley,  2  Dut.  399. 

In  Chamber layne  v.  Temple,  2  Rand.  (Va.) 
384,  14  Am.  Dec.  786,  supra.  III.,  d,  2,  however, 
grantees  from  a  deceased  person  were  not  al- 
lowed to  impeach  on  the  ground  of  collusion  a 
judgment  against  the  administrator  of  their 
grantor. 

V.  How  the  o'bjection  to  the  fudgment  must  be 

made. 

The  defendant  gi-antee  may  set  up  that  the 
statute  of  limitations  barred  the  debt  against 
his  grantor  before  the  beginning  of  the  action 
on  which  the  judgment  of  the  complainant  In  a 
creditor's  bill  was  rendered ;  but  this  objection, 
unless  made  by  demurrer  or  answer,  is  waived. 
It  being  necessary  to  take  the  objection  by  a 
demurrer  if  the  fact  of  the  bar  appears  upon 
the  face  of  the  proceeding,  otherwise  it  must 
be  taken  by  answer.  Davis  v.  Davis,  20  Or. 
78,  25  Pac.  140. 

But  in  Clark  v.  Anthony,  31  Ark.  546,  it  Is 
held  that  the  objection  of  the  statute,  or  aB 
to  the  parties  to  the  original  action,  cannot 
be  made  by  demurrer. 

VI.  The  sufficiency  of  the  judgment  pleaded,  to 

tsupport  fhe  action. 

a.  Qenerally. 

The  question  what  Judgments,  as  pleaded, 
may  be  made  the  basis  of  an  action  to  set 
aside  a  fraudulent  conveyance,  is  necessarily 
involved  with  that  of  the  sufQciency  of  Judg- 
ments as  a  foundation  for  creditors'  bills,  gen- 
erally, which  is  a  subject  not  Intended  to  be 
covered  by  this  note.  It  is  believed,  however, 
that  all  the  cases  involving  Judgments  used 
as  foundation  for  the  action  to  set  aside  fraudu- 
lent conveyances  are  considered  In  this  note, 
although  it  is  not  suggested  that  In  most  of  the 
cases  treated  the  principles  involved  are  pecul- 
iar to  that  particular  action  or  distinct  from 
those  governing  creditor's  bills  generally. 

The  basis  of  every  creditor's  bill  is  an  un- 
impeachable Judgment,  and  the  plaintiff  Is  re- 
quired to  plead  and  prove  his  ownership  of  a 
valid  and  unsatisfied  Judgment;  but  this  con- 
dition is  not  satisfied  by  a  petition  showing  the 
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reodering  of  a  yordict  in  plaintiff's  favor  and 
the  grancing  of  an  order  setting  it  aside,  and 
the  appeal  from  that  order  to  the  supreme  court, 
which  reversed  it  and  rendered  in  favor  of 
the  plaintiff  a  personal  Judgment,  which  be 
now  owns  and  which  Is  unsatisfied,  since,  under 
the  Nebraska  statute,  the  supreme  court  ac- 
quired no  jurisdiction  of  an  appeal  from  the 
order  of  the  lower  court  granting  a  new  trial, 
that  order  not  being  a  final  order ;  and  hence 
the  judgment  was  void  for  lack  of  Jurisdiction. 
Johnson  v.  Parrotte.  46  Neb.  51,  64  N.  W.  363. 

A  Judgment  entered  by  confession,  which  did 
not  especially  authorize  the  clerk  to  enter  it, 
made  without  service  of  process  when  no  suit 
was  pending,  and  without  any  appearance  by 
the  defendant  or  any  proof  that  he  executed 
such  a  confession,  when  entered  merely  by  the 
clerk,  l8  invalid :  and  a  creditor's  bill  to  set 
aside  as  fraudulent  a  conveyance  from  the  ap- 
parent Judgment  debtor  cannot  be  maintained 
upon  it.  Epstein  v.  Ferst,  35  Fla.  498,  17  So. 
414;  Wilhelm  v.  Locklar  (Fla.)  35  So.  6. 

Naturally,  a  decree  setting  aside  a  fraudu- 
lent conveyance  must  be  reversed,  and  the  ac- 
tion dismissed,  when  based  upon  a  Judgment 
which,  pending  an  appeal  from  the  creditor's 
bill,  was  reversed.  Kudrna  v.  Ainsworth,  65 
Neb.  711,  1)1  N.  W.  711. 

When  a  creditor  recovers  Judgment  against 
the  administrators  of  his  debtor  only  for  the 
amount  of  the  assets  found  to  be  in  the  hands 
of  the  administrators,  which  are  less  than  his 
claim,  and  for  the  rest  of  the  claim  Judgment 
is  entered  for  the  administrators,  he  Is  not  en- 
titled, on  the  basis  of  his  Judgment,  to  pro- 
ceed In  equity  against  donees  of  his  deceased 
debtor  to  have  their  conveyances  set  aside  as 
fraudulent,  since  the  Judgment  on  which  he 
bases  his  suit  in  equity  is  in  favor  of  the  ad- 
ministrators. Bridges  v.  Moye.  45  N.  C.  (Bus- 
bee,  Eq.)  170. 

And  suchr  a  creditor's  bill  cannot  be  main- 
tained upon  a  Judgment  void  because  the  cred- 
itor had  uo  jurisdiction,  there  being  no  per- 
sonal service  on  the  debt,  although  the  action 
was  commenced  by  an  attachment,  and  an  ap- 
pearance was  made  by  an  attorney,  who  had  no 
authority.  Anderson  v.  Ilawhe,  115  111.  33,  8 
N.  B.  566. 

But  upon  a  Judgment  obtained  for  a  money 
demand  on  service  by  publication  against  the 
defendant,  who  was  a  nonresident  and  absent 
from  the  atate,  and  by  attachment  of  the  de- 
fendant's land,  which  ha'd  been  before  conveyed 
to  third  persons,  it  was  held  that  an  action  in 
the  nature  of  a  creditor's  bill  could  be  main- 
tained to  set  aside  the  conveyances  made  by 
the  debtor.  The  judgment  obtained  on  service 
by  publication  was  valid  In  all  respects  so  far 
as  the  property  seized  was  concerned.  If  this 
remedy  were  denied  to  the  plaintiff  he  could 
get  no  relief  against  the  alleged  fraudulent  con- 
veyance made  by  his  debtor  so  long  as  the 
latter  and  his  grantees  avoided  personal  service 
of  process.  Parmenter  v.  Lomaz,  68  Kan.  61, 
74  Pac.  635. 

In  a  collateral  attack  by  the  defendant 
grantee,  in  an  action  to  set  aside  his  convey- 
ance as  fraudulent,  upon  the  attachment  and 
judgment  in  the  original  action  against  the 
grantor.  In  which  Jurisdiction  was  obtained  by 
service  of  summons  by  publication,  these  pro- 
ceedings should  i>e  upheld  unless  absolutely  void 
for  Jurisdictional  defects, — especially  when  the 
merits  of  the  controversy  have  been  decided 
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against  the  fraudulent  grantee,  and  even  though 
there  was  unusual  carelessness  In  the  conduct 
of  the  proceedings,  so  that  a  court  considering 
a  motion  made  by  the  original  defendant  to  set 
them  aside  might  well  hesitate  to  uphold  them. 
This  principle  was  applied  in  a  case  where  It  was 
objected  that  the  affidavits  upon  which  the  or- 
der  of  publication  was  granted  did  not  show 
that  any  effort  had  been  made  to  serve  the 
summons  within  the  state,  or  that  the  plain- 
tiff had  used  reasonable  diligence  to  ascertain 
where  the  defendant  would  receive  matter 
transmitted  through  the  postofflce ;  and  where 
the  notice  attached  to  the  summons  published 
did  not  state  where  the  summons  was  filed  as 
required  by  the  Code.  Denman  v.  McGulre,  101 
N.  Y.  161,  4  N.  E.  278,  Affirming  17  N.  Y.  Week. 
Dig.  504. 

So  the  objection  that  the  Judgment  on  which 
the  action  Is  based  was  recovered  upon  service 
of  the  summons  on  only  one  of  two  partners 
Is  without  merit,  the  return  unsatisfied  of  the 
execution  against  the  firm  property  under  the 
Judgment  so  obtained  being  sufficient  to  support 
an  action  by  the  Judgment  creditors  to  set  aside 
the  firm  assignment  and  to  reach  firm  assets. 
King  v.  Baer,  31  Misc.  308,  64  N.  Y.  Supp.  228. 
As  to  impeaching  for  lack  of  Jurisdiction,  vide 
supra,  III.,  c,  12. 

A  Judgment  creditor's  action  to  set  aside  a 
conveyance  as  fraudulent  Is  permissible  when 
based  upon  a  Judgment  obtained  by  the  same 
plaintiff  against  the  alleged  fraudulent  grantor 
and  his  son,  to  set  aside  as  fraudulent  another 
conveyance  from  the  son  to  the  father,  although 
the  only  basis  of  the  second  action  Is  a  Judg- 
ment for  the  costs  and  disbursements  In  the 
first  action,  and  although  the  second  conveyance 
was  made  while  the  first  action  was  pending 
and  before  the  defendant's  liability  was  fixed. 
McLaggan  v.  Smith,  35  Misc.  564,  71  N.  Y. 
Supp.  1121. 

Although  the  doctrine  is  well  settled  that, 
until  he  has  exhausted  his  remedy  at  law,  a 
court  of  equity  will  not  assist  a  creditor  to  the 
satisfaction  of  his  debt  out  of  property  fraudu- 
lently conveyed  by  the  debtor,  yet,  when  cred- 
itors are  shut  out  by  any  reason  from  pursuing 
their  remedy  in  a  court  cff  law,  as  when  the 
debtor  Is  dead  and  his  estate  Is  Insolvent :  and 
the  law  forbids  a  suit  by  a  creditor  against  the 
personal  representative ;  and  they  have  estab- 
lished their  claims  by  proof  and  registration  in 
the  chancery  court  as  required  by  the  statute, 
but  have  no  Judgment  Hen  upon  the  property 
fraudulently  conveyed, — they  have  a  sufficient 
standing  to  maintain  the  action  in  equity.  Ham- 
ilton V.  Mississippi  College,  52  Miss.  65. 

But  the  allowance  of  a  claim  by  commisslon- 
ei-s  of  insolvency,  and  the  report  upon  it  and 
the  order  of  distribution,  can  have  no  greater 
validity  to  the  prejudice  of  a  stranger  than  the 
Judgment  of  another  court;  he  has  an  equal 
right  to  impeach  their  proceedings  by  the  same 
kind  of  evidence  and  in  the  same  mode.  Cas- 
well v.  Caswell,  28  Me.  232. 

In  an  action  to  subject  to  the  payment  of 
the  debt  of  a  deceased  person  real  estate  which 
it  is  alleged  the  decedent  conveyed  to  his  heirs 
In  his  lifetime  to  defraud  creditors,  an  allow- 
ance of  the  plaintiff's  claim  against  the  estate 
In  the  probate  court  in  a  proceeding  In  which 
only  the  administrator  was  actually  before  the 
court  as  a  defendant  Is  not  even  prima  facie 
evidence   of   the   correctness   of   the   claim   aa 
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against  the  heirs.    WUlett  v.  Malli.  65  Iowa, 
G75,  22  X.  W.  922. 

A  creditor's  bill  may  be  maintained  In  a  Fed- 
eral court  in  New  York  to  set  aside  a  fraudu- 
lent transfer  of  a  life-insurance  policy  assigned 
while  the  owner  was  insolvent,  and  based  mere- 
ly upon  a  decree  In  equity  against  the  assignor 
and  the  grantee  in  the  Florida  Federal  court, 
by  w^hich  decree  tho  amount  of  the  complain- 
ant's debt  was  determined  and  the  debtor  ad- 
Judged  to  be  entirely  insolvent;  it^tna  Nat.  Bank 
V.  Manhattan  L.  Ins.  Co.  24  Fed.  769. 

The  Judgment  of  another  stale  cannot  be  the 
basis  of  a  creditor's  bill  to  set  aside  a  fraudu- 
lent conveyance,  but  the  Judgment  must  be  sued 
upon  in  the  state  In  which  the  bill  Is  brought 
before  it  becomes  a  Judgment  for  any  purpose. 
Before  that  is  done  it  ranks  as  a  simple  con- 
tract debt,  and  equity  will  not  assist  the  owner 
of  such  a  Judgment  until  he  has  exacted  his 
remedy  at  law.  Claflln  v.  McDermott,  20 
Blatchf.  522,  12  Fed.  375,  Following  Tarbell  v. 
Griggs,  3  Paige,  207,  23  Am.  Dec.  700,  and 
Davis  V.  Bruns,  23  Hun,  648.  And  in  this  re- 
spect Judgments  of  Fedeial  courts  are  in  the 
same  case  as  those  of  courts  of  sister  states. 
Tarbell  v.  Griggs,  3  Paige,  207,  23  Am.  Dec. 
790. 

So  in  an  action  in  South  Carolina  to  set  aside 
as  fraudulent  a  gift  of  an  intestate,  a  Judgment 
rendered  in  Georgia  against  the  ancillary  admin- 
istrator there  is  not  evidence  of  the  indebted- 
ness of  the  intestate's  estate.  King  v.  Clarke, 
2  Hill.  Eq.  611. 

Under  Mo.  Rev.  Stat.  S  376,  one  who  has  not 
obtained  a  Judgment  in  a  court  of  law,  but  has 
received  from  the  assignee  of  his  debtor  a  cer- 
tificate showing  that  the  assignee  has  adjusted 
his  claim, — ascertained  and  allowed  the  amount 
due, — has  obtained  an  adjudication  which  Is 
as  final  as  If  rendered  by  a  court,  having  all  the 
force,  effect,  and  attributes  of  a  Judgment,  and 
entitles  him  to  maintain  a  suit  to  set  aside  a 
fraudulent  conveyance  of  the  assignor.  Roan 
V.  Winn,  93  Mo.  503,  4  S.  W.  736. 

As  to  the  question  of  the  sufficiency,  as  a 
basis  for  a  bill'  to  set  aside  a  fraudulent  convey- 
ance, of  a  Judgment  upon  claims  part  of  which 
are  subsequent  to  the  conveyance,  vide  supra, 
III.,  b. 

b.  Tort  claims. 

SCHMiTT  V.  Dahl,  by  making  recovery  de- 
pend upon  a  "claim"  existing  before  the  con- 


veyance, very  properly  includes  tort  claims ; 
and  this  is  In  harmony  with  the  cases,  where 
there  Is  a  particular  Intent  to  defeat  recovery 
on  the  claim. 

So  a  deed  made  with  intent  to  defeat  a  re- 
covery by  a  third  persbn  of  damages  in  an  ac 
tiou  of  tort,  and  before  trial  and  Judgment,  is 
fraudulent  and  void  to  the  same  extent  as  a 
conveyance  to  hinder  and  delay  existing  cred- 
itors. Johnson  v.  'Wagner,  76  Va.  587,  Fol- 
lowing Jackson  e«  dem.  Van  Buren  v.  Myers, 
18  Johns.  425;  Greer  v.  Wright,  6  Gratt.  154, 
52  Am.  Dec.  Ill,  and  in  accord  with  Mountford 
v.  Ranle,  2  Keble,  499. 

The  objection  of  an  alleged  fraudulent  grantee 
that  the  claim  upon  which  the  plaintiff's  suit 
Is  founded  was  one  in  tort,  and  so  could  not 
be  regarded  as  a  debt  of  the  grantor,  and  the 
Judgment  was  not  taken  upon  it  until  after 
the  date  of  the  conveyance  alleged  to  be  fraudu- 
lent, will  not  avail  when  the  deed  in  question 
was  made  in  pursuance  of  an  express  inten- 
tion on  the  part  of  both  grantor  and  grantee 
to  defeat  the  collection  of  the  claim  which  the 
plaintiff  at  the  time  was  prosecuting.  Had  the 
fraud  no  other  object  than  to  defeat  existing 
creditors,  defendant's  position  might  be  rea- 
sonable. But  when  its  purpose  is  specific  to 
defeat  a  claim  for  damages  on  account  of  tort, 
chancery  will  not  permit  It  to  triumph  upon 
the  ground  that  the  claim  was  not  regarded  as 
a  debt  at  the  time  the  fraud  was  consummated. 
It  has  been  held  that  a  deed  cannot  be  im- 
peached for  fraud  if  made  before  the  debt  sought 
to  be  enforced  was  contracted;  but,  if  the  con- 
veyance was  executed  with  a  view  to  defraud 
one  who  would  become  a  creditor  in  a  transac- 
tion contemplated  at  the  time.  It  will  be  set 
aside,  and  the  claim  will  be  enforced  against 
the  property.     Miller  v.  Dayton,  47  Iowa,  312. 

And  especially  one  accepting  a  conveyance 
from  another,  who  expressly  avows  his  intention 
of  defeating  any  recovery  under  a  pending  ac- 
tion for  tort,  caunot  attack  the  Judgment  as 
rendered  subsequent  to  the  conveyance.  LIl- 
lard  V.   M'Gee,  4   Bibb,   165. 

But  In  Hill  V.  Bowman.^  35  Mich.  191.  and 
Hall  V.  Sands,  52  Me.  355,  a  disputed  claim 
for  damages  in  tort  before  it  has  been  reduced 
to  Judgment,  not  being  liquidated  and  a  debt, 
is  held  not  to  make  Its  owner  a  creditor  so  as 
to  allow  him  to  attack  a  voluntary  convej^ance 
as  fraudulent.  But  here  there  is  no  mention  of 
a  particular  intent  to  defeat  the  claim. 

L.   B.   B. 


INDIANA  SUPREME  COURT. 


Fred  L.  JOURDAN,  Appt., 
City  of  EVANSVILLE. 


( 


Ind 


) 


Conferrfnar    po'vrer    upon    a    mnniclpal 


Note. — As  to  discretion  of  municipal  officers 
in  granting  liquor  license,  see  Sherlock  v. 
Stuart,  21  L.  R.  A.  580,  and  note;  also  State 
€x  rel.  Noble  v.  Cheyenne,  40  L.  R.  A.  710. 

As   to   power   of   municipal    corporations    to 
regulate  sales  of  intoxicating  liquors  generally, 
see  note  to  State  v.  Karstendiek,  39  L.  R.  A. 
525. 
67  L.  R.  A. 


corporation    to    require    licenses    for 

tlie  sale  of  intoxicating  liquors,  within  4  miles 
of  its  corporate  limits,  does  not  deprive  citi- 
zens of  their  constitutional  property  rights, 
or  of  the  privileges  and  Immunities  protected 
by  the  Federal  Constitution. 

(November  20,  1904.) 


As  to  power  of  municipal  corporations  to  pro- 
hibit screens  or  inclosures  in  saloon,  or  to  re- 
quire curtains  to  be  raised,  or  prescribe  hours 
when  saloon  shall  be  closed,  etc.,  see  Paul  v. 
Washington,  65  L.  R.  A.  903,  and  footnote 
thereto. 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Vanderburgh 
County  convicting  him  of  violation  of  a 
municipal  ordinance  requiring  a  license  for 
the  sale  of  intoxicating  liquors.      Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  £.  J.  Crensliaw  for  appellant. 

Mr.  Albert  W.  Fankhouser,  for  ap- 
pellee: 

A  license  to  retail  intoxicating  liquor  is 
a  mere  revocable,  personal  permit  to  carry 
on  an  odious  business,  subject  to  police  reg- 
ulations and  restraints;  a  license  fee  paid 
for  this  privilege  is  not  a  compulsory'  tax, 
and  its  exaction  is  not  a  violation  of  any 
of  the  constitutional  rights  or  privileges 
of  the  licensee  as  a  citizen. 

McKinney  v.  Salem,  77  Ind.  214;  Shea  v. 
Munciey  148  Ind.  14,  46  N.  E.  138;  Hag- 
gar  t  V.  Stehlin,  137  Ind.  54,  22  L.  R.  A. 
577,  35  N.  E.  997;  Moore  v.  Indianapolis^ 
120  Ind.  483,  22  N.  E.  424;  State  v.  Ger- 
hardt,  146  Ind.  439,  33  L.  R.  A.  313,  44 
N.  E.  469;  Nelson  v.  State,  17  Ind.  App. 
403,  46  N.  E.  941 ;  Farmville  v.  Walker,  101 
Va.  323,  61  L.  R.  A.  125,  99  Am.  St.  Rep. 
870,  43  S.  E.  558;  Danville  v.  Hatcher,  101 
Va.  523,  44  S.  E.  723;  Bartemeyer  v.  Iowa, 
18  Wall.  129,  21  L.  ed.  929;  Boston  Beer 
Co,  V.  Massachusetts,  97  U.  S.  25,  24  L.  ed. 
989;  Mugler  v.  Kansas,  123  U.  S.  623,  31 
L.  ed.  205,  8  Sup.  Ct.  Rep.  273;  Kidd  v. 
Pearson,  128  U.  S.  1,  32  L.  ed.  346,  2  Inters. 
Com.  Rep.  232,  9  Sup.  Ct.  Rep.  6;  Hucless 
V.  Childrey,  135  U.  S.  662,  34  L.  ed.  304, 
10  Sup.  Ct.  Rep.  972;  Crowley  v.  Christen- 
sen,  137  U.  S.  86,  34  L.  ed.  620.  11  Sup.  Ct. 
Rep.  13;  Giozza  v.  Tiernan,  148  U.  S.  657, 
37  L.  ed.  599,  13  Sup.  Ct.  Rep.  721; 
Schwuchow  V.  Chicago,  68  111.  444;  Hoboken 
V.  Goodman,  68  N.  J.  L.  217,  51  Atl.  1092. 

Liquor  sellers  are  subjected  to  the  pay- 
ment of  a  special  license  tax,  because  the 
object  of  this  class  of  legislation  is  to  re- 
strict the  business,  and  not  because  its 
object  is  to  secure  to  the  liquor  seller  the 
benefit  or  protection  of  the  municipal  gov- 
ernment. 

Emerich  v.  Indianapolis^  118  Ind.  279,  20 
N.  E.  795;  Hedderich  v.  State,  101  Ind. 
564,  51  Am.  Rep.  768,  1  X.  E.  47;  McAlister 
v.  Howell,  42  Ind.  15;  Bertholf  v.  O'Reilly, 
74  N.  Y.  509,  30  Am.  Rep.  323 ;  Indianapolis 
v.  Bieler,  138  Ind.  30,  30  X.  E.  857 ;  Bright 
v.  McCullough,  27  Ind.  223;  State  ex  rel. 
Kelley  v.  Bonnell,  119  Ind.  494,  21  X.  E. 
1101;  Flack  v.  Fry,  32  W.  Va.  364,  9  S.  E. 
240. 

The  legislature  has  power  to  designate  the 
limits  over  which  the  jurisdiction  of  mu- 
nicipal corporations  shall  extend. 

Lutz  V.  Crawfordsville,  109  Ind.  466,  10 
N.  E.  411;  Emerich  v.  Indianapolis,  118 
Ind.  279,  20  N.  E.  795;  Indianapolis  v. 
67  L.  R.  A. 


Bieler,  138  Ind.  30,  36  N.  E.  857;  1  Dill. 
Mun.  Corp.  §  54;  15  Am.  &  Eng.  Enc.  Law, 
pp.  1001,  1006,  1007;  Chicago  Packing  d 
Provision  Co.  v.  Chicago,  88  111.  221,  30  Am. 
Rep.  545;  Colduater  v.  Tucker,  36  Mich. 
474,  24  Am.  Rep.  601;  Gould  v.  Rochester, 
105  N.  Y.  46,  12  N.  E.  275;  State  ex  rel. 
Humphrey  v.  Franklin,  40  Kan.  410,  19 
Pac.  801;  Van  Hook  v.  Selma,  70  Ala.  361, 
45  Am.  Rep.  85;  Flack  v.  Fry,  32  W.  Va. 
364,  9  S.  E.  240;  Kaufle  v.  Delaney,  25  \V. 
Va.  410;  Rohh  v.  Indianapolis,  38  Ind.  49; 
Strauss  v.  Pontiac,  40  111.  301;  17  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  286;  Falmouth  v. 
Watson,  5  Bush,  660. 

The  legislature  may  delegate  to  munici- 
pal corporations  the  right  to  exercise  police 
power  outside  the  corporate  limit;>  of  such 
municipality. 

Lutz  V.  Crawfordsville,  109  Ind.  466,  10 
N.  E.  411;  Emerich  v.  Indianapolis,  118 
Ind.  279,  20  N.  E.  795;  Indianapolis  v. 
Bieler,  138  Ind.  30,  36  N.  E.  857;  Dill. 
Mun.  Corp.  §  54;  Falmouth  v.  Watson,  5 
Bush,  660;  Flack  v.  Fry,  32  W.  Va.  364,  9 
S.  E.  240;  Coldwater  v.  Tucker,  36  Mich. 
474,  24  Am.  Rep.  601 ;  State  ex  rel.  Humph- 
rey v.  Franklin,  40  Kan.  410,  19  Pac.  801; 
Chicago  Packing  d  Provision  Co.  v.  Chicago, 
88  111.  221,  30  Am.  Rep.  545;  Rohh  v.  In- 
dianapoliSy  38  Ind.  49;  btate  ex  rel.  Kelley 
V.  Bonnell,  119  Ind.  494,  21  X.  E.  1101. 

The  legislature  may  delegate  its  police 
power  to  municipal  corporations  to  lay  a 
special  tax  upon  persons  engaged  in  selling 
intoxicating  liquor. 

Lutz  V.  Crawfordsville,  109  Ind.  466,  10 
X.  E.  411;  Smith  v.  Madison,  7  Ind.  86; 
Huntington  v.  Cheeshro,  57  Ind.  74;  Law- 
rencehurg  v.  Wuest,  16  Ind.  337:  State  v. 
Clarke,  54  Mo.  17,  14  Am.  Rep.  471;  State 
V.  DeBar,  58  Mo.  395;  Frankfort  v.  Aughe^ 
114  Ind.  77,  15  X.  E.  802;  Vinson  v.  Monti- 
cello,  118  Ind.  103,  19  X.  E.  734;  Wagner 
v.  Ganett,  118  Ind.  114,  20  X.  E.  706; 
McKinney  v.  Salem,  77  Ind.  213;  Indian- 
apolis V.  Bieler,  138  Ind.  30,  36  X.  E.  857: 
Shea  V.  Muncie,  148  Ind.  14,  46  X.  E.  138; 
Bush  V.  Indianapolis,  120  Ind.  476.  22  X^  E. 
422;  Wiley  v.  Owens,  39  Ind.  429;  Sweet 
V.  Wahash,  41  Ind.  7 ;  Moore  v.  Indianapo- 
lis, 120  Ind.  483,  22  X'.  E.  424;  Copeland 
v.  SheHdan,  152  Ind.  107,  51  X.  E.  474; 
Schwuchow  v.  Chicago,  68  111.  444;  Purdue 
V.  Ellis,  18  Ga.  586;  St.  Paul  v.  Troyer,  3 
Minn.  291,  Gil.  200;  Bronson  v.  Oherlin,  41 
Ohio  St.  476,  52  Am.  Dec.  90;  Wolf  v.  Lan- 
sing, 53  Mich.  367,  19  X.  W.  38;  17  Am.  & 
Eng.  Enc.  Law,  2d  ed.  pp.  280,  282. 

The  statute  giving  the  city  of  Evansville 
jurisdiction  4  miles  from  its  corporate  lim- 
its to  license,  tax.  and  regulate  the  sale  of 
intoxicating  liquors  does  not  contravene  or 
conflict  with   any   right  guaranteed  appel- 
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lant  by  the  Constitution  of  the  United 
States  or  of  the  state  of  Indiana. 

Lutz  V.  Cratofordsville,  109  Ind.  466,  10 
N.  E.  411;  Emerich  v.  Indianapolis,  118 
Ind.  279,  20  N.  E.  795;  Indianapolis  v. 
Bieler,  138  Ind.  30,  36  N.  E.  857 ;  Falmouth 
V.  Watson,  5  Bush,  660;  Flack  v.  Fry,  32 
W.  Va.   364,  9   S.  E.  240. 

Whether  the  legislature  should  or  should 
not  empower  the  city  of  Evansville  to  exact 
a  license  from  liquor  dealers  within  its 
limits,  or  within  4  miles  thereof,  involves 
the  exercise  of  legislative  discretion,  and  is 
not  subject  to  review  by  the  courts. 

Hedderich  v.  State,  101  Ind.  564,  51  Am. 
Rep.  768,  1  N.  E.  47;  Pittsburgh,  C.  d  St. 
L.  R.  Co.  V.  Brown,  67  Ind.  45,  33  Am.  Rep. 
73;  Welling  v.  Merrill,  52  Ind.  350;  Sharp- 
less  V.  Philadelphia,  21  Pa.  147,  59  Am.  Dec. 
759;  Barton  v.  McWhinney,  85  Ind.  481; 
Doe  ex  dem.  Chandler  v.  Douglass,  8  Blackf. 
10;  Maize  v.  State,  4  Ind.  342;  Lafayette, 
M.  &  B.  R.  Co.  V.  Qeiger,  34  Ind.  185;  Fry 
V.  State,  63  Ind.  562,  30  Am.  Rep.  238; 
McComas  v.  Krug,  81  Ind.  327,  42  Am.  Rep. 
135;  Campbell  v.  Ihoiggins,  83  Ind.  473; 
Mount  V.  State,  90  Ind.  29,  46  Am.  Rep. 
192;  Eastman  v.  State,  109  Ind.  278,  58 
Am.  Rep.  400,  10  N.  E.  97;  Cooley,  Const. 
Lim.  120;  Danville  v.  Hatcher,  101  Va.  523, 
44  S.  E.  723;  Beach,  Pub.  Corp.  §  ^I2g ; 
Hoboken  v.  Goodman,  68  N.  J.  L.  217,  51 
Atl.  1092;  Metropolitan  Bd.  of  Excise  v. 
Barrie,  34  N.  Y.  657;  Valverde  v.  Shat- 
tuck,  19  Colo.  104,  41  Am.  St.  Rep.  28,  34 
Pac.  947. 

Monks,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  commenced  in  the  police 
court  of  the  city  of  Evansville  against  ap- 
pellant to  recover  a  penalty  for  the  viola- 
tion of  an  ordinance  of  the  city  requiring 
a  license  to  retail  intoxicating  liquors 
within  4  miles  of  the  corporate  limits.  A 
trial  of  said  cause  resulted  in  a  finding  and 
judgment  in  favor  of  appellee.  From  this 
judgment  appellant  appealed  to  the  court 
below,  where  he  was  again  convicted. 

The  statute  authorizing  appellee  to  pass 
the  ordinance  imder  which  appellant  was 
convicted  reads  as  follows:  "3927.  Gen- 
eral Power  of  Council.  The  common  council 
shall  have  power  to  enact  ordinances  for 
the  following  purposes:  ...  To  license, 
tax,  and  regulate  the  selling  or  giving  away 
of  any  spirituous,  vinous,  or  malt  liquors, 
and  to  tax,  license,  and  regulate  places 
.  .  .  where  such  liquors,  or  either  of 
them,  are  to  be  used  on  the  premises  when 
given  away,  sold,  stored,  or  manufactured; 
but  such  license  shall  not  exceed  the  amount 
provided  for  by  the  laws  of  this  state  for 
other  interests  thereof.  For  the  purposes 
^>7  L.  R.  A. 


of  t;his  section,  jurisdiction  is  given  such 
city  for  4  miles  from  its  corporate  limits." 
Section  3927,  Burns's  Anno.  Stat.  1901. 
Appellant  insists  that  said  section  is  in  con- 
flict with  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States,  and  with  §§ 
21  and  23  of  article  1  of  the  Constitution 
of  this  state.  These  are  the  only  questions 
presented  by  this  appeal.  The  validity  of 
such  a  statute  is  not  an  open  question  in 
this  state.  In  Lute  v.  Cratofordsville,  109 
Ind.  466,  10  N.  E.  411,  the  appellant  was 
convicted  on  a  charge  of  violating  an  ordi- 
nance requiring  a  license  to  retail  intoxicat- 
ing liquors  within  2  miles  of  the  limits  of 
the  city  of  Crawfordsville,  and  it  was  held 
that  the  legislature  had  the  power  to  desig- 
nate the  limits  over  which  the  jurisdiction 
of  the  municipal  corporations  shall  extend, 
and  that  its  judgment  upon  the  question  is 
conclusive  on  the  courts.  The  court  said 
(pp.  470,  471,  109  Ind.,  pp.  413,  414,  10  N. 
E.)  :  "The  legislature  has  power  to  deter- 
mine what  the  territorial  jurisdiction  of 
the  political  subdivisions  of  the  state  shall 
be.  Judge  Dillon  says:  'With  the  excep- 
tion of  certain  constitutional  limitations 
presently  to  be  noticed,  the  power  of  the 
legislature  over  such  corporations  is  su- 
preme and  transcendent.  It  may  erect, 
change,  divide,  and  even  abolish  them  at 
pleasure,  as  it  deems  the  public  good  to  re- 
quire.' 1  Dill.  Mun.  Corp.  3d  ed.  §  54.  It 
is  certainly  within  the  power  of  the  legis- 
lature to  declare  that  no  unlicensed  dram- 
shop shall  be  kept  within  a  designated  num- 
ber of  feet  of  the  corporate  limits;  other- 
wise all  that  need  be  done  to  evade  the  law 
would  be  to  keep  a  foot  or  two  beyond  the 
corporate  boundaries.  If  the  legislature  has 
any  power  at  all  to  designate  limits  over 
which  the  jurisdiction  of  a  municipal  corpo- 
ration shall  extend,  then,  necessarily,  the 
subject  must  be  within  its  discretion,  and, 
if  this  be  so,  its  judgment  upon  the  question 
must  be  conclusive."  "Limitations  upon 
the  legislative  power  are  to  be  sought  for  in 
the  Constitution,  and,  if  not  found  there, 
they  do  not  exist.  Eastman  v.  State,  109 
Ind.  278,  58  Am.  Rep.  400,  10  N.  E.  97 ;  Rob- 
inson V.  Schenck,  102  Ind.  307,  1  N.  E.  698 ; 
Hedderich  v.  State,  101  Ind.  564,  51  Am. 
Rep.  768,  1  N.  E.  47.  There  is  nothing  in 
the  Constitution  prohibiting  the  legislature 
from  fixing  the  jurisdiction  of  municipal 
corporations,  and  the  judiciary  cannot  sup- 
plant the  judgment  of  the  legislature  with 
its  own.  .  .  .  The  power  to  exact  a  li- 
cense is  a  police  power  vested  in  the  sover- 
eign, and  may  be  delegated  to  instrumen- 
talities of  government,  such  as  municipal 
corporations  are.  The  purpose  of  exacting 
license  is  to  limit  and  regulate  the  business, 
for,  if  licenses  were  not  required,  all  persons 
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might,  under  the  rules  of  the  common^ law, 
freely  engage  in  the  business;  but  by  impos- 
ing a  restriction  in  the  form  of  a  license  the 
traffic  is  regulated  and  limited.  The  princi- 
ple upon  which  the  power  rests  is  a  very  an- 
cient one,  and  is  the  same  as  that  which  for 
hundreds  of  years  has  sustained  the  right  to 
restrict  the  business  of  hawking  and  ped- 
dling by  exacting  licenses."  In  Emerich  v. 
Indianapolis,  118  Ind.  279,  20  N.  E.  795, 
the  same  question  was  involved,  and  the 
court  said  (p.  280,  118  Ind.,  p.  795,  20  N. 
E. ) :  "The  legislature  has  the  power,  as 
was  demonstrated  in  Lutz  v.  Crawfordsvillef 
109  Ind.  466,  10  N.  E.  411,  to  determine 
over  what  territory  the  jurisdiction  of  a 
municipal  corporation  shall  extend.  .  .  . 
The  law  in  exacting  a  license  fee  does  not 
grant  a  privilege  that  did  not  before  exist, 
but,  on  the  contrary,  lays  a  special  tax  upon 
a  pursuit  which,  but  for  the  statute,  might 
be  followed  without  paying  any  special  tax. 
There  is  therefore  no  just  reason  for  affirm- 
ing that  a  person  who  can  secure  no  benefit 
from  the  municipal  government  should  be 
exempt  from  the  special  tax  imposed  upon 
those  who  engage  in  the  business  of  selling 
liquor."  See  also  Robb  v.  Indianapolis^  38 
Ind.  49.  It  has  been  held  in  other  states 
that  the  legislatures  thereof  have  the  power 
to  delegate  to  municipal  corporations  the 
right  to  exercise  police  power  beyond  and 
within  a  prescribed  distance  of  the  munic- 
ipal limits.  20  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  1148;  Falmouth  v.  Watsony  5  Bush, 
660:  Flack  v.  Fry,  32  W.  Va.  364,  9  S.  E. 
240;  Van  Hook  v.  Selma,  70  Ala.  361,  45 
Am.  Rep.  85;  Chicago  Packing  d  Provision 
Co.  V.  Chicago,  88  111.  221,  30  Am.  Rep.  545; 
State  ex  rel.  Humphrey  v.  Franklin,  40 
Kan.  410,  19  Pac.  801.  The  power  to  regu- 
late the  liquor  traffic  is  found  in  the  police 
power  of  the  state,  and  it  should  be  remem- 
bered, in  considering  all  statutes  on  that 
subject,  that  no  one  possesses  an  inalienable 
or  constitutional  right  to  keep  a  saloon  for 
the  sale  of  intoxicating  liquors.  "To  sell 
intoxicating  liquors  at  retail  is  not  a  nat- 
ural right  to  pursue  an  ordinary  calling.*' 
Black,  Intoxicating  Liquors,  §  48;  Bloomer- 
shine  V.  UUne,  159  Ind.  500,  503,  65  N.  E. 
513;  State  v.  Oerhardt,  145  Ind.  439,  462, 
33  L.  R.  A.  313,  44  N.  E.  469;  Sherlock  v. 
Stuart,  96  Mich.  193,  21  L.  R.  A.  580,  55  N. 
W.  845;  Cooley,  Const.  Lim.  7th  ed.  pp. 
84.5-851.  Neither  is  the  right  to  sell  intoxi- 
cating liquors  one  of  the  privileges  and  im- 
munities of  citizens  of  the  United  States 
which  the  14th  Amendment  of  the  Consti- 
tution of  the  United  States  forbids  the 
states  to  abridge.  Bartemeyer  v.  Iowa,  18 
Wall.  129,  21  L.  ed.  929;  Mugler  v.  Ka/nsas, 
123  U.  S.  623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep. 
273;  Crowley  v.  Christensen,  137  U.  S.  86, 
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34  L.  ed.  620,  11  Sup.  Ct.  Rep.  13;  QiozzU 
V.  Tieman,  148  U.  S.  657,  37  L.  ed.  599,  13 
Sup.  Ct.  Rep.  721 ;  Farmville  v.  Walker, 
101  Va.  323,  61  L.  R.  A.  125,  43  S. 
E.  5.38,  99  Am.  St.  Rep.  870:  Danville 
V.  Hatcher.  101  Va.  523,  526-531,  44 
S.  E.  723,  and  cases  cited;  Cooley,  Const. 
Lim.  7th  ed.  pp.  845-851.  In  the  case  of 
Giozza  V.  Tieman,  148  U.  S.  657,  37  L.  ed. 
509,  13  Sup.  Ct.  Rep.  721,  involving  the 
constitutionality  of  the  laws  regulating  the 
sale  of  liquors  in  Texas,  Mr.  Chief  Justice 
Fuller  (p.  661,  148  U.  S.,  p.  601,  37  L.  ed., 
p.  723,  13  Sup.  Ct.  Rep.)  said:  "But  it  is 
contended  that  the  act  conflicts  with  the 
provisions  of  the  14th  Amendment  that  *no 
state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States;  nor  shall 
any  state  deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws.*  The  priv- 
ileges and  immunities  of  citizens  of  the 
United  States  are  privileges  and  immunities 
arising  out  of  the  nature  and  essential  char- 
acter of  the  national  government,  and 
granted  or  secured  by  the  Constitution  of 
the  United  States,  and  the  right  to  sell  in- 
toxicating liquors  is  not  one  of  the  riglits 
growing  out  of  such  citizenship.  Barte- 
meyer V.  Iowa,  18  Wall.  129,  21  L.  ed.  929. 
The  amendment  [14]  does  not  take  from  the 
states  those  powers  of  police  that  were  re- 
served at  the  time  the  original  Constitution 
was  adopted.  Undoubtedly  it  forbids  any 
arbitrary  deprivation  of  life,  liberty,  or 
property,  and  secures  equal  protection  to  all 
under  like  circumstances  in  the  enjoyment 
of  their  rights;  but  it  was  not  designed  to 
interfere  with  the  power  of  the  state  to  pro- 
tect the  lives,  liberty,  and  property  of  its 
citizens,  and  to  promote  their  health,  mor- 
als, education,  and  good  order."  In  Crow- 
ley V.  Christensen,  137  U.  S.  86,  34  L.  ed. 
620,  11  Sup.  Ct.  Rep.  13,  the  Supreme  Court 
of  the  United  States,  by  Mr.  Justice  Field 
(p.  91,  137  U.  S.,  p.  623,  34  L.  ed.,  p.  15,  11 
Sup.  Ct.  Rep.  said:  "The  sale  of  such  li- 
quors in  this  way  has  heretofore  been  at  all 
times,  by  the  courts  of  every  state,  consid- 
ered as  the  proper  subject  of  legislative  reg- 
ulation. .  .  .  It  is  a  question  of  public 
expediency  and  public  morality,  and  not  of 
Federal  law.  The  police  power  of  the  state 
is  fully  competent  to  regulate  the  business, 
— to  mitigate  its  evils  or  to  suppress  it  en- 
tirely. There  is  no  inherent  right  in  a  citi- 
zen to  thus  sell  intoxicating  liquors  by  re- 
tail. It  is  not  a  privilege  of  a  citizen  of 
the  state  or  of  a  citizen  of  the  United 
States.  .  .  .  The  manner  and  extent  of 
regulation  rest  in  the  discretion  of  the  gov- 
erning authority.  .  .  .  It  is  a  matter  of 
legislative   will   only.    As    in   many   other 
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casies,  the  officers  may  not  always  exercise 
the  power  conferred  upon  them  with  wis- 
dom or  justice  to  the  parties  affected.  But 
that  is  a  matter  which  does  not  affect  the 
authority  of  the  state,  nor  is  it  one  which 
can  be  brought  under  the  cognizance  of  the 
courts  of  the  United  States."  In  Danville 
V.  Hatcher,  101  Va.  523,  52^531,  44  S.  E. 
723,  the  court  (p.  527,  101  Va.,  p.  724,  44 
S.  E. )  said:  '*It  is  there  said:  'That  the 
regulation  of  the  sale  of  intoxicating  liquors 
is  within  the  police  power  of  the  state  is  es- 
tablished, if  not  literally,  by  all  the  cases 
where  the  subject  has  been  considered;  cer- 
tainly by  an  overwhelming  array  of  author- 
ity.* It  has  been  repeatedly  decided  that 
the  subject  is  wholly  within  the  power  of 
the  legislature,  and  that  the  traffic  is  not 
one  of  the  privileges  or  immimities  of  citi- 
zenship guaranteed  and  protected  by  the 
United  States  Constitution  or  the  14th 
Amendment  thereto.  It  may  be  entirely 
prohibited;    and   its   regulation,   when   per- 


mitted, is  absolutely  within  the  discretion 
of  the  several  states.  These  principles  are 
sustained  by  the  Supreme  Court  of  the 
United  States  in  a  long  line  of  decisions, 
rendered  both  before  and  after  the  adoption 
of  the  14th  Amendment.  Bartemeyer  v. 
/oica,  18  Wall.  129,  21  L.  ed.  929;  Boston 
Beer  Co.  v.  Massachusetts ,  97  U.  S.  25,  24 
L.  ed.  989 ;  Mugler  v.  Kansas,  123  U.  S.  623, 
31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273;  Kidd  v. 
Pearson,  128  U.  S.  1,  32  L.  ed.  346,  2  Inters. 
Com.  Rep.  232,  9  Sup.  Ct.  Rep.  6;  Hucless 
V.  Childrey,  135  U.  S.  662,  34  L.  ed.  304,  10 
Sup.  Ct.  Rep.  972;  Crowley  v.  Christensen, 
137  U.  S.  86,  34  L.  ed.  620,  11  Sup.  Ct.  Rep. 
13;  Oiozza  v.  Tiernan,  148  U.  S.  657,  37  L. 
ed.  599,  13  Sup.  Ct.  Rep.  721."  It  is  evident 
that  the  statute  involved  in  this  case  is  not 
in  conflict  with  either  the  state  or  Federal 
Constitution. 

The  judgment  of  the  court  helow  is  there- 
fore affirmed. 
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( Ind.  Ton- ) 

A  cbeck  on  an  open  bank  account  does 
not  conatitnte  an  aMsiarnnient  of  tbe 
fnnd,  or  take  precedence  of  a  subsequent  at- 
tachment levied  on  the  fund  before  the  check 
Is  presented  for  payment  or  brought  to  the 
notice  of  the  bank,  if  such  presentment  is  not 
made,  or  notice  s^iven,  within  a  reasonable 
time. 

(October  19,  1904.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  the  Southern  Dis- 
trict in  favor  of  interpleader  in  an  attach- 
ment proceeding  to  reach  the  deposit  ac- 
count of  the  defendant  Stock  Exchange  in 
the  First  National  Bank  of  Ardmore.  Re- 
versed. 

Statement  by  Oill,  J.: 

January  23,  1899,  appellant,  L.  H.  Love, 
began  his  action  for  debt,  and  Died  in  the 
office   of   the   United    States   commissioner, 


Note. — For  a  check  as  assignment  of  deposit, 
see  also,  in  this  series,  Fonner  v.  Smith,  11 
L.  R.  A.  528,  and  note;  First  Nat.  Bank  v. 
Clark.  17  L.  R.  A.  580:  Bernard  r.  Whitney 
Nat.  Bank,  12  L.  R.  A.  302 ;  Bank  of  Antigo  v. 
Union  Trust  Co.  23  L.  R.  A.  611 ;  Akin  v. 
Jones,  25  L.  R.  A.  523:  Niblack  v.  Park  Nat. 
Bank,  39  L.  R.  A.  150  ;  and  Raesser  v.  National 
Exch.  Bank,  56  L.  R.  A.  174. 
67  L.  H.  A. 


southern  district,  at  Ardmore,  complaint 
and  affidavit  for  attachment  against  the 
Ardmore  Stock  Exchange,  without  alleging 
whether  defendant  was  a  corporation  or  a 
partnership.  Attachment  bond,  in  due 
form  on  same  day.  was  also  filed  and  ap- 
proved. February  2,  1899,  the  commission- 
er allowed  plaintiff,  by  interlineation,  to 
amend  the  affidavit  showing  that  defendant 
is  composed  of  W.  D.  Peak  and  John  S. 
O'Mealy.  Judgment  before  the  commis- 
sioner was  obtained  February  8,  1899,  in  fa- 
vor of  plaintiff,  Love,  against  defendants 
Peak  and  O'Mealy,  composing  the  Ardmore 
Stock  Exchange,  for  $300,  besides  interest 
upon  the  demand,  sustaining  the  attach- 
ment, and  fixing  the  liability  of  the  First 
National  Bank  of  Ardmore,  Indian  Terri- 
tory, as  garnishee,  at  $346.46,  and  directing 
the  garnishee  to  pay  amount  of  judgment 
and  costs  against  defendants  into  court,  and 
judgment  that  W.  P.  Poland  recover  noth- 
ing by  reason  of  his  interplea.  From  this 
judgment,  Poland  appealed  to  the  United 
States  court,  southern  district,  at  Ardmore, 
where  and  before  whom  on  the  16th  day  of 
Ilebruary,  1901,  a  trial  de  novo  was  had,  re- 
sulting in  a  judgment  in  favor  of  L.  H. 
Love,  appellant,  against  Ardmore  Stock  Ex- 
change and  W.  D.  Peak  for  $300,  principal, 
and  interest  from  January  23,  1899,  at  the 
rate  of  6  per  cent  per  annum,  and  all  costs 
except  the  cost  of  prosecuting  and  defending 
the  interplea  of  W.  P.  Poland,  which  was 
adjudged  against  plaintiff;  and  judgment  iD 
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favor  of  Poland,  interpleader,  that  he  is  en- 
titled to  the  money  in  hands  of  the  gar- 
nishee to  credit  of  John  S.  O'Mealy,  man- 
ager, and  directing  the  garnishee  to  pay  the 
money  to  the  interpleader,  to  which  judg- 
ment appellant  duly  excepted.  The  court 
below  found  his  conclusions  of  fact  separate- 
ly from  his  conclusions  of  law,  and,  as  there 
is  no  controversy  as  to  the  evidence,  the  con- 
clusions of  fact  only  need  be  considered. 
They  are,  in  substance,  as  follows : 

"(1)  That  on  January  23,  1899,  plaintiff 
filed  suit  in  commissioner's  court  against 
the  Ardmore  Stock  Exchange  for  $300,  due 
upon  open  account,  and  at  same  time  filed 
proper  affidavits  and  bond,  and  caused  order 
of  attachment  to  issue  against  defendant, 
and  writ  of  garnishment  to  issue,  which  was 
served  upon  the  garnishee  January  23, 1899; 
that  the  affidavit  for  attachment  and  gar- 
nishment, as  originally  filed,  did  not  dis- 
close the  individual  names  of  the  Ardmore 
Stock  Exchange,  but  on  February  2,  1899, 
said  affidavits  were  amended  in  the  court 
below,  alleging  defendant  is  composed  of 
W.  D.  Peak  and  John  S.  O'Mealy ;  and  that, 
on  the  day  the  judgment  was  rendered  in 
the  United  States  court,  plaintiff  dismissed 
the  cause  as  to  John  S.  O'Mealy,  and 
amended  the  affidavits  so  as  to  show  W.  D. 
Peak  alone  composed  the  Ardmore  Stock 
Exchange. 

"(2)  I  find  from  the  evidence  that  at  and 
prior  to  the  filing  of  this  suit  the  said  W. 
D.  Peak  resided  in  Ft.  Worth,  Texas,  and 
owned  and  run  a  business  in  Ardmore, 
known  as  the  Ardmore  Stock  Exchange, 
with  John  S.  O'Mealy  as  manager;  that  all 
dealings  had  with  plaintiff  were  in  the  name 
of  Ardmore  Stock  Exchange,  with  John  S. 
O'Mealy  as  manager;  and  that  plaintiff  had 
no  notice  that  Peak  run  said  business  in 
any  other  name. 

"  ( 3 )  That  defendant  w^as  indebted  to  the 
plaintiff  upon  open  account  on  January  23, 
1899,  in  the  sum  of  $300,  exclusive  of  inter- 
est, and  is  entitled  to  judgment  against  de- 
fendant Ardmore  Stock  Exchange  and  W. 
D.  Peak  in  the  sum  of  $300,  with  interest 
thereon  from  January  23,  1899,  at  the  rate 
of  6  per  cent  per  annum,  and  that  the  at- 
tachment herein  as  against  defendant  must 
be  sustained  on  the  ground  that  W.  D.  Peak 
IS  a  nonresident  of  the  Indian  territory. 

"(4)  I  find  that  the  money  deposited  in 
the  bank  in  the  name  of  John  S.  O'Mealy, 
manager,  was  deposited  by  W.  D.  Peak,  by 
O'Mealy  as  manager,  and  that  O'Mealy 
made  all  deposits  for  Peak  in  said  bank  in 
his   (O'MealVs)   name,  as  manager. 

"(o)  I  find  that  the  check  which  John  S. 
O'Mealy,  manager,  gave  to  interpleader  on 
the  said  bank,  coupled  with  the  agreement 
between  the  said  O'Mealy  and  interpleader 
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that  the  money  in  bank,  and  to  be  deposited 
therein,  was  for  the  benefit  of  the  inter- 
pleader, together  with  all  the  circumstances 
attending  the  creation  and  delivery  of  said 
check,  constituted  an  equitable  assignment 
of  the  fund  in  bank  as  between  the  inter- 
pleader and  O'Mealy  and  defendant,  and  as 
against  the  claim  of  L.  H.  Love  as  plain- 
tiff in  garnishment." 

The  check  drawn  by  O'Mealy,  as  manager, 
upon  the  bank  in  favor  of  Poland,  is  as  fol- 
lows : 

No.  5. 

Ardmore,  I.  T.,  Jany.  9,  1899. 
First  National  Bank, 

Ardmore,  I.  T. 
Pay  to  W.  P.  Poland  or  order  Three  hun- 
dred sixty- four  41/100  Dollars,  $364.41. 

J.  S.  O'Mealy,  Mgr. 
[2-cent  revenue  stamp  canceled.] 
1-11-19.  J.  S.  O'M. 

Indorsed.  "W.  P.  Poland,"  and  in  lead 
pencil.  "1-25-1899." 

The  court  pronounced  judgment  upon  its 
findings  of  fact  as  follows :  **It  is  therefore 
considered,  adjudged,  and  decreed  by  the 
court  that  the  plaintiff,  L.  H.  Love,  do  have 
and  recover  of  the  defendant  Ardmore  Stock 
Exchange  and  W.  D.  Peak  the  sum  of  $300, 
principal,  with  interest  thereon  from  Janu- 
ary 23.  1899,  at  the  rate  of  6  per  cent  per 
annum,  together  with  all  costs  herein  ex- 
pended or  incurred,  except  the  cost  of  prose- 
cuting and  defending  the  interplea  herein, 
for  which  plaintiff  may  have  his  execution, 
and  that  the  attachment  herein,  as  against 
said  Ardmore  Stock  Exchange  and  W.  D. 
Peak,  be,  and  the  same  is  hereby,  sustained, 
but  that  the  attachment  as  to  John  S. 
O'lilealy  be,  and  the  same  is  hereby,  dis- 
solved. It  is  further  considered,  adjudged, 
and  decreed  by  the  court  that  the  interplead- 
er, W.  P.  Poland,  is  entitled  to  the  money  on 
deposit  in  the  First  National  Bank  of  Ard- 
more, Indian  territory  (garnishee),  to  the 
credit  of  J.  S.  O'Mealy,  manager,  and  said 
bank  is  directed  to  pay  said  money  to  said 
interpleader,  and  that  the  plaintiff,  L.  H. 
Love,  recover  nothing  of  the  garnishee  and 
interpleader  by  reason  of  this  action,  and 
that  said  garnishee  and  interpleader  recover 
of  the  plaintiff  all  costs  by  them  in  their 
behalf  expended  or  incurred,  for  which  they 
may  have  their  execution,  to  which  judg- 
ment of  the  court  the  plaintiff,  at  the  time 
of  the  rendition  thereof,  in  open  court,  duly 
excepted,  and  still  excepts.'' 

Plaintiff  filed  his  motion  for  a  new  trial, 
which  was  overruled  by  the  court,  exception 
duly  taken,  and  the  cause  stands  before  this 
court  upon  appeal.  The  motion  for  new 
trial    is    as    follows     (caption     omitted) : 
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Now  comes  the  plaintiff,  and  movea  the 
court  to  set  aside,  vacate,  and  hold  for 
naught  the  judgment  rendered  herein,  and 
^ant  him  a  new  trial  and  as  ground  there- 
for he  alleges:  (1)  The  judgment  of  the 
court  is  contrary  to  law.  (2)  The  judg- 
ment of  the  court  is  not  supported  by  suffi- 
cient evidence,  and  is  contrary  to  the  evi- 
dence. (3)  The  court  erred  in  holding 
that  the  giving  of  the  check  by  John  S. 
O'Mealy,  manager,  upon  the  First  National 
Bank,  in  favor  of  W.  P.  Poland,  the  inter- 
pleader, with  a  secret  agreement  between 
O'Mealy  and  Poland  that  the  money  in,  or 
to  be  deposited  in,  said  bank  to  the  credit 
of  John  S.  O'Mealy,  manager,  without  no- 
tice to  plaintiff  or  the  garnishee  of  such  se- 
cret agreement,  constituted  an  equitable  as- 
signment of  said  funds,  binding  in  law  upon 
plaintiff  and  garnishee." 

Messrs.  C.  Ii.  Herbert  and  H.  M.  Can- 
non, for  appellant. 

Messrs,  Potter  ft  Potter,  for  appellees: 

The  giving  of  the  check  and  the  agree- 
ment of  the  parties  at  the  time  constituted 
tin  assignment. 

Fourth  Street  Nat,  Bank  v.  Yardley,  105 
XJ.  S.  634,  41  L.  ed.  855,  17  Sup.  Ct.  Rep. 
439. 

The  plaintiff  in  a  writ  of  garnishment 
can  only  acquire  such  rights  in  the  funds 
as  his  debtor  had  at  the  time  of  the  service 
•of  the  writ. 

14  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  857. 

It  is  not  necessary  to  the  validity  of  the 
assignment  of  a  chose  in  action,  as  between 
the  assignor  and  assignee,  that  notice  of  the 
assignment  should  be  given  to  the  person 
from  whom  the  debt  is  owing. 

14  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  861; 
Drake,  Attachm.  7th  ed.  §  527;  Rood,  Gar- 
nishment, §  66;  Cross  v.  Haldeman,  15  Ark. 
200;  Bergman  v.  Sells,  39  Ark.  97. 

Gill,  J.,  delivered  the  opinion  of  the 
court : 

Appellant  makes  the  third  and  last  as- 
signment of  error  in  his  motion  for  new 
trial  as  his  specification  of  error  relied  on 
in  this  court.  The  case  was  tried  in  the 
court  below  without  the  intervention  of  a 
jury,  and  the  court  made  its  certain  speci- 
fied findings  of  fact  from  the  testimony, 
and,  among  them,  it  found  that  the  check 
which  John  S.  O'Mealy  gave  to  the  inter- 
pleader on  the  garnishee  bank  was  coupled 
with  an  agreement  between  said  O'Mealy 
and  the  interpleader  that  the  money  in 
bank,  and  to  be  deposited  therein,  was  for 
the  benefit  of  the  interpleader,  and  that, 
taken  with  all  the  circumstances  attending 
the  creation  and  deliver;  of  said  check,  this 
constituted  an  equitable  assignment  of  the 
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fund  in  bank  as  between  the  interpleader 
and  O'Mealy  and  defendant,  and  as  against 
the  claim  of  L.  H.  Love  as  plaintiff  in  the 
garnishment.  In  the  case  at  bar  the  inter- 
vener, Poland,  had  had  transactions  with 
the  Ardmore  Stock  Exchange,  composed,  as 
the  evidence  showed,  of  one  W.  D.  Peak, 
who  resided  in  Ft.  Worth,  Texas,  and  that 
one  J.  S.  O'Mealy  managed  the  business  of 
said  firm  at  Ardmore  in  his  own  name  as 
manager;  that  the  intervener  and  sundry 
persons  were  dealing  through  said  stock  ex- 
change in  buying  and  selling  futures  of  cot- 
ton and  other  products;  that  said  W.  D. 
Peak  was  indebted  to  plaintiff  on  account 
in  the  sum  of  $300;  that  said  Peak  was  a 
nonresident  of  the  Indian  territory;  that, 
being  so  indebted  to  the  plaintiff,  he  had 
said  transactions  with  the  intervener,  and, 
in  settlement  of  a  certain  transaction  be- 
tween Peak  and  intervener,  Peak  deposited 
to  his  general  bank  account,  in  the  ordinary 
way  of  closing  such  transactions,  certain 
moneys  in  bank,  and,  through  his  manager, 
had  advised  the  intervener  that  he  had  so 
deposited  such  money,  and  gave  to  the  in- 
tervener, through  his  said  manager,  a  check 
to  the  amount  of  $364.40  on  the  9th  day  of 
January,  1899;  that  the  intervener,  instead 
of  presenting  said  check  for  pa3rment,  and 
without  notifying  the  bank,  held  it  for  two 
weeks  before  presenting  it  for  payment, 
presenting  it  first  on  the  26th  day  of  Janu- 
ary, 1899,  and  two  days  after  the  attach- 
ment had  been  run  and  the  bank  garnished : 
that  the  amount  in  said  bank  to  the  credit 
of  Peak  stood  in  the  name  of  O'Mealv  as 
manager,  and  did  not  equal  the  sum  named 
in  the  check  given  at  the  time  of  its  pre- 
sentment, but  that  intervener  offered  to  ac- 
cept same  in  full  payment  of  the  check. 

We  have  examined  with  care  the  opinion 
in  Fourth  Street  Nat.  Bank  v.  Yardley,  165 
U.  S.  634,  41  L.  ed.  855,  17  Sup.  Ct.  Rep. 
439.  In  the  Yardley  Case  the  Fourth  Street 
National  Bank  advanced  $25,000  to  the 
Keystone  National  Bank  to  enable  it  to 
meet  its  debtor  balance  in  a  Philadelphia 
clearing  house.  The  president  of  the  latter 
bank  represented  to  the  ofiicials  of  the 
Fourth  Street  Bank  that  his  bank  owed  a 
balance  at  the  clearing  house,  which  it  could 
not  meet,  because  its  funds  were  in  the  city 
of  New  York,  and  exhibited  a  memorandum 
showing  a  balance  to  the  credit  of  the  Key- 
stone National  Bank  in  the  Tradesman's 
National  Bank  of  New  York,  of  about  $27,- 
000,  stating  that  his  bank  wished  to  draw 
against  it  and  get  clearing  house  certifi- 
cates, and  asked  the  Fourth  Street  Bank  to 
accept  the  draft  of  the  Keystone  Bank  for 
$25,000  against  this  reserve  account  in  the 
New  York  bank.  Relying  upon  these  repre- 
sentations and  statements,  supported  by  the 
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memorandum  that  the  Keystone  Bank  had 
in  the  New  York  bank  the  specified  fund 
against  which  it  proposed  to  draw,  the 
Fourth  Street  Bank  gave  to  the  president  of 
the  Keystone  Bank,  for  its  present  use. 
clearing  house  gold  certificates  to  the 
amount  of  $25,000,  and  took  its  draft.  The 
books  of  the  Keystone  Bank  show  that  on 
March  19,  1891, 'it  had  to  its  credit  in  the 
Tradesman's  Bank  of  New  York  the  sum  of 
$26,907.32,  and  on  that  day  an  entry  was 
made  in  said  books  charging  against  that 
credit  the  said  draft  of  $25,000  it  had  given 
to  the  Fourth  Street  National  Bank.  This 
draft  for  $25,000  was  forwarded  to  New 
York  for  collection,  and  presented  for  pay- 
ment to  the  Tradesman's  National  Bank  on 
the  morning  of  March  20,  1891.  Payment 
thereof  was  refused  upon  the  ground  that 
the  drawee  had  not  in  hand  fund:4  of  the 
drawer  sufficient  to  pay  the  same.  In  fact, 
the  Tradesman's  Bank  had  in  cash  the  col- 
lection items  for  the  Keystone  Bank  the 
sum  of  $26,907.32.  On  March  20,  1891,  by 
order  of  the  Comptroller  of  Currency  of  the 
United  States,  the  Keystone  National  Bank 
was  closed,  and  thereafter  Robert  M.  Yard- 
ley  was  appointed  receiver  thereof.  After 
this  the  money  in  the  Tradesman's  National 
Bank  of  New  York  to  the  credit  of  the  Key- 
stone National  Bank  was  paid  over  to  Rob- 
ert M.  Y^'ardley,  who  received  out  of  the  cash 
and  collection  items  the  sum  of  $25,825.62. 
The  case  at  bar  is  altogether  different  from 
the  Yardley  Case,  in  this:  That  the  trans- 
action between  the  Ardmore  Stock  Exchange 
and  W.  P.  Poland,  the  interpleader,  at  the 
time  the  check  was  given,  and  for  which  it 
was  given,  was  wholly  past,  and  the  check 
was  not  given  for  an  inducing,  present  con- 
sideration passing  between  the  parties.  In- 
terpleader took  the  check,  and  held  it  for 
many  days  without  presentation,  and  with- 
out notifying  the  bank  on  whom  the  check 
was  drawn,  in  any  way,  that  he  had  such 
check.  No  sufficient  amount  of  funds  to 
meet  the  check  was  on  deposit  in  the  bank 
at  the  time  the  check  was  given.  Inter- 
pleader accepted  such  check,  relying  upon 
representations  of  its  maker  that  he  would 
have  funds  on  hand  in  bank  sufficient  to 
meet  it  when  the  same  should  be  presented. 
The  check  was  given  against  the  general 
account  of  its  maker,  which  account  was  at 
sundry  times  after  giving  said  check,  and 
before  its  presentation  to  the  bank,  checked 
against  by  its  maker;  and  the  fund  in  the 
hands  of  the  bank  had  been  attached,  and 
the  bank  garnished,  prior  to  its  presenta- 
tion. In  the  Yardley  Case  the  assignee  of 
the  drawing  bank  sought  to  claim  the  fund 
checked  upon  as  general  assets  of  the  draw- 
ing bank,  and  the  Supreme  Court  held  that 
the  funds  on  deposit  by  the  checking  bank 
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belonged  to  the  payee  bank  by  virtue  of  an 
equitable  assignment. 

It  mav  be  well,  in  this  connection,  to  ex- 
amine  the  circumstances  of  the  giving  of 
the  check. 

John  O'Mealv  testified  in  the  case  as  fol- 
lows: 

Q.  Do  you  recollect  of  giving  a  check  to 
W.  P.  Poland  on  the  9th  day  of  January, 
1899,  for  about  $364? 

A.  I  do. 

Q.  For  what  was  that  check  given? 

A.  For  the  balance  due  him  at  the  time 
from  W.  D.  Peak  &  Company. 

Q.  At  the  time  the  check  was  given,  did 
W.  D.  Peak  &  Company  have  the  money  in 
the  bank  to  pay  the  check? 

A.  Yes,  sir. 

Q.  How  long  had  it  been  there? 

A.  About  an  hour. 

Q.  Had  you  placed  the  money  in  the  bank 
about  an  hour  before  the  check  was  given, 
or  had  you  merely  given  a  call  for  the  mon- 
ey to  the  bank  on  the  Ft.  Worth  Bank,  or 
Peak's  bank? 

A.  I  made  a  call  on  W.  D.  Peak  &  Com- 
pany. They  had  the  money  wired  to  this 
bank  at  Ardmore — the  First  National  Bank 
—by  the  First  National  Bank  of  Ft.  Worth. 

Q.  Did  you  call  for  all  the  money  neces- 
sary to  pay  the  Poland  check,  or  did  W.  D. 
Peak  &  Company  have  any  part  of  it  with 
the  bank  at  the  time? 

A.  A  lumdred  dollars  of  this  amount  was 
deposited  that  day  as  margin  on  a  trade. 
The  balance  of  $265  was  wired  to  the  bank 
here  at  my  request. 

Q,  For  what  purpose  did  you  have  that 
monev  sent  to  the  bank  at  Ardmore? 

« 

A.  For  the  purpose  of  paying  W.  P.  Po- 
land the  amount  due  him. 

Q.  Did  you  intend,  when  that  money  was 
placed  in  the  bank  at  Ardmore,  to  use  it, 
or  to  draw  against  it  for  another  purpose 
than  the  payment  of  the  Poland  check? 

A.  I  did  not. 

Q.  Did  W.  D.  Peak  &  Company  know, 
when  they  sent  the  money  from  Ft.  Worth, 
for  what  purpose  it  was  to  bo  ii!>pd? 

A.  I  stated  to  them,  in  my  call  for  the 
money,  that  it  was  to  be  paid  to  the  party 
who  had  closed  out  his  trade  the  day  before, 
which  is,  I  believe,  the  day  that  Poland 
closed  out  the  trade. 

Q,  Did  you  inform  them  of  what  custo- 
mer had  closed  out  his  deal,  or  just  a  cus- 
tomer had  closed  out  his  deal? 

A.  Mr.  Poland's  name  was  not  mentioned 
to  W.  D.  Peak  &  Company.  I  referred  only 
to  the  trade  which  had  just  been  closed  out. 

Q.  Did  W.  D.  Peak  &  Company  after- 
wards use  the  money  which  you  say  that 
was  placed  in  the  bank  to  pay  the  Poland 
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check  for  any  purpose,  or  did  it  remain 
there  until  the  failure  of  W.  D.  Peak  & 
Ck)mpany  ? 

A.  It  was  not  used  bv  W.  D.  Peak  &  Com- 
pany  for  any  purpose. 

Q.  Can  you  explain  how  it  is  that  your 
check  to  Poland  was  for  $365  and  the 
amount  of  money  remaining  in  the  bank  to 
meet  the  check  was  less  than  the  amount  of 
the  check? 

A.  The  account  was  overdrawn  before  the 
money  to  pay  this  check  was  deposited. 

Cross-examination : 

Q\  You  issued  this  check  to  W.  P.  Po- 
land ? 

A.  I  did. 

Q,  You  have  said  that  this  deposit  in  the 
bank  which  is  now  in  controversy  was 
placed  there  for  the  special  purpose  of  pay- 
ing this  check  which  was  held  by  Mr.  Po- 
land? 

A.  I  did. 

Q.  Wasn't  $100  of  that  amount  the  iden- 
tical money  paid  to  you  on  the  9th  day  of 
January,  1899,  by  T.  A.  Thurmond? 

A,  It  was. 

Q.  What  waA  that  $100  paid  you  by  Mr. 
Thurmond  for? 

A.  As  margin  on  a  trade  executed  for  him 

that  day. 

Q.  What  was  the  consideration  for  the 
check  given  you  as  manager  to  W.  P.  Po- 
land? 

A.  For  balance  due  Mr.  Poland  from  W. 
D.  Peak  &  Company. 

Q.  What  was  that  balance  for  ? 

A.  It  was  margin  which  he  had  deposited 
to  W.  D.  Peak  &  Company  and  the  profits 
accruing     from     a     trade     made     through 

them.    .    •    • 

Q.  Mr.  Poland,  you  are  the  interpleader 

in  this  case,  are  you? 

A,  Yes,  sir. 

Q.  Did  you  have  any  business  transac- 
tions with  W\  D.  Peak  &  Company  during 
the  fall  and  winter  of  1898  and  1899? 

A.  Yes,  sir. 

Q,  Do  you  recollect  at  what  time  you 
closed  out  with  that  concern? 

A.  I  think  it  was  on  the  10th  day  of  Jan- 
uary. 

Q.  1899? 

A.  Yes,  sir. 

Q.  At  the  time  you  closed  out  with  them, 
what  amount  did  they  owe  you,  if  any- 
thing? 

A.  They  owed  me  $364.41.     .     .     . 

Q.  Well,  now,  did  you  get  a  check  on  that 
day  or  the  next  day? 

A.  I  got  it  on  the  11th  day,— banking 
day.  All  the  banks  here,  I  understand, 
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closed  on  the  11th.  That  is  the  way  I  un- 
derstand the  stamp  was  canceled  the  11th 
and  my  deal  closed  on  the  10th.  I  closed  it 
just  prior  to  12  o'clock,  and  this  check  was 
given  in  the  afternoon,  so  I  suppose  he  can- 
celed it  on  the  banking  day,  as  I  understand 
they  close  their  banking  hours  at  12  o'clock 
here. 

Q.  Well,  what  is  the  reason  he  didn't  give 
you  the  check  at  the  time  you  closed  out 
your  business, — that  he  gave  you  that  state- 
ment? 

A.  He  told  me  he  didn't  have  any  money 
here,  and  that  Peak  &  Conipany  kept  no 
money  here,  and  that  when  the  deal  was 
closed  out  they  had  the  bank  here  wire  the 
bank,  or  rather  wire  Peak,  to  forward  the 
monev  here,  and  I  told  him  that  was  all 
right,  and  he  told  me  he  would  give  it  to  me 
in  the  afternoon.  I  was  sick  at  the  time, 
and  went  to  my  dinner,  and  remained  there 
all  that  afternoon  until  about  5  o'clock,  and 
I  came  up  to  the  office,  and  there  I  found 
O'Mealy,  and  he  said,  "I  have  got  your  mon- 
ey for  you;  it  has  been  sent  to  the  bank." 
And  so  I  left  on  that  afternoon  train, — I 
think  it  left  here  then  about  6  o'clock, — 
and  I  went  down  to  Texas,  where  my  family 
was,  and  was  sick  as  I  told  you,  and  I  was 
in  bed  down  there  for  a  week  or  ten  days, 
and  I  wasn't  thinking  about  the  check,  and 
I  put  the  check  in  my  pocket  and  kept  it. 

Q,  What  day  did  you  ever  present  it,  if 
you  did  present  it,  to  the  First  National 
Bank  of  Ardmore  for  payment? 

A.  On  the  25th  day  of  January,  1899. 

Q,  Why  wasn't  it  paid? 

A.  Because  Mr.  Love  had  garnished  the 
money  as  the  Ardmore  Stock  Exchange,  and 
they  couldn't  pay  it. 

Q.  Was  there  then  in  the  bank  a  sufficient 
amount  to  pay  your  check? 

A.  No,  sir;  not  quite.  Three  hundred 
and  forty-seven  dollars  in  there,  I  think. 

Q.  Did  you  offer  to  surrender  the  check 
for  that  amount  of  money? 

A.  I  did. 

Q.  When  you  got  back  to  Ardmore,  had 
the  stock  exchange,  or  had  W.  D.  Peak  & 
Company  failed? 

A.  Yes,  sir;  they  had  failed.  I  suppose 
they  had  failed.     .     .     . 

Q.  Was  this  check  given  on  the  day  be- 
fore or  the  day  it  was  written  ? 

A.  This  check  was  given  the  day  after  it 
was  written.  I  mean  by  that,  he  must  have 
been  mistaken. 

Q.  He  must  have  antedated  the  check? 

A.  He  must  have  done  it. 
Q,  I  want  to  read  the  check.     (Reading 
check  heretofore  referred  to  as  exhibit  A.) 
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You  didn't  present  that  check  to  the  First 
National  Bank  until  after  you  had  held  it 
several  week,  did  vou? 

A.  No,  it  wasn't  two  weeks. 

Q.  Two  weeks. 

A.  It  wasn't  two  weeks.  I  got  it  on  the 
11th  or  10th  day,  and  I  presented  it  on  the 
25th.     Well,  just  two  weeks;   yes. 

Q.  How  long  after  this  attachment  suit 
with  Mr.  Love,  before  you  presented  the 
check  for  payment? 

A.  I  think  it  was  the  next  day  or  two 
days  afterwards,  I  am  not  sure.  I  came 
right  up  here  when  I  found  that  Peak  had 
failed.     I  think  I  got  here  the  next  day. 

Q.  Did  you  ever  notify  the  bank  or  any  of 
its  officials  that  you  held  this  check,  until 
after  Peak  &  Brother  failed? 

A,  Yes,  sir;  I  wired  them  from  Marshall, 
where  I  was,  that  I  held  the  check. 

Q,  What  day  did  you  wire  them? 

A,  I  don't  recollect,  but  it  must  have 
been  on  the  23d,  but  it  may  have  been  on  the 
22d.  Whatever  day  they  failed  on,  then  is 
when  I  notified  them. 

Q.  That  was  after  you  were  apprised  of 
the  failure? 

A,  Yes,  sir. 

Q.  That  was  after  this  attachment  and 
garnishment  was  rendered? 

A,  I  couldn't  say. 

Q.  The  garnishment  and  attachment  was 
rendered  on  the  23d  of  January,  1899.  Can 
you  state  to  the  court  that  you  advised  them 
that  vou  held  this  check  on  that  bank  before 
this  garnishee  was  served  upon  the  bank? 

A.  That  I  held  the  check? 

Q.  Can  you  state  that  you  advised  the 
•bank  that  you  held  a  check  upon  the  bank 
prior  to  the  service  of  the  writ  of  garnish- 
ment upon  the  bank  ? 

A,  Yes,  sir;  I  held  the  check  before  then. 

Q.  That  isn't  the  question;  but  did  you 
advise  the  bank  that  you  held  it  prior  to 
the  time  that  this  garnishment  was  ren- 
dered ? 

A.  I  couldn't  say.  I  don't  know  whether 
I  did  or  not. 

Q,  Don't  you  know  as  a  fact  that  you 
didn't,  Mr.  Poland? 

A.  I  got  an  answer  from  the  bank.  I 
didn't  know  when  I  advised  them,  though, 
but  they  wired  me  back  that  Mr.  Love  had 
garnished  the  money, — the  Ardmore  Stock 
Exchange. 

Q,  In  reply  to  your  telegrams? 

A,  Yes,  sir. 

The  bank's  statement  of  the  account  of  ' 
John  S.  O'Mealy,  manager,  is  as  follows: 
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Account  Current. 
J.   S.   0*Mealy,  Mgr.,   with   the  First  National 
Bank  of  Ardmore,  I.  T. 
Ueport  promptly  on  your  monthly  account.  Id 
order  that  errors,  if  any,  may  be  rectified. 

1899.  1899. 

Jan.  9  Bal.  overdraft  $  21  22     Jan.  12     875  OO 
14  5  14     200 

14  200  20     100 

16  5        21  135 

17  17  80 
21  134 10 
23  79  42 
27  Bal.  (red  ink)  347  46 
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This  statement  shows  that  on  the  12th  day 
of  January,  1899,  there  was  a  credit  to  the 
depositor  of  the  difference  between  $375  and 
$21.22,  an  overdraft  existing  on  January  9,. 
1899.  It  shows  that  on  the  14th  day  of  Jan- 
uary, 1899,  there  was  a  further  deposit  of 
$200  and  two  checks  paid  to  the  amount  of 
one  of  $200  and  the  other  of  $5 ;  that  on  the 
16th  of  January  another  check  of  $6  wa» 
paid;  that  on  the  17th  day  of  January  an- 
other check  of  $17.80  was  given  and  paid; 
that  on  the  20th  of  January  a  deposit  of 
$100  was  made;  that  on  the  21st  of  January 
a  deposit  of  $135  was  mad^,  and  on  that 
day  two  checks  were  given, — one  for  $134.- 
10,  and  the  second  for  $79.42;  and  that  on 
the  27th  day  of  January  a  balance  was  due 
the  depositor  of  $347.46,  which  had  so  re- 
mained from  the  23d  day  of  January.  It 
would  seem  from  the  evidence  that  the 
check  given  to  the  interpleader  by  the  Ard- 
more Stock  Exchange,  or  by  J.  S.  O'Mealy^ 
manager  of  W.  D.  Peak  k  Company,  was  up- 
on a  general  account  on  deposit  in  the  First 
National  Bank  of  Ardmore;  that  between 
the  time  of  the  giving  of  the  check  to  the 
interpleader  and  the  presentation  of  the 
check  some  fourteen  days  had  elapsed,  dur- 
ing which  period  the  money  on  deposit  in 
the  bank  had  varied  from  day  to  day  as  the 
business  demands  of  the  concern  represented 
by  O'Mealy  had  made  deposits  and  drawn 
checks  thereon;  and  that  on  January  23d — 
the  date  of  the  garnishment  of  the  bank  by 
the  plaintiff — the  general  balance  in  favor 
of  the  depositor  was  $347.46.  The  funds  in 
the  bank  garnished  on  January  23d  were 
not  the  funds  in  bank  on  January  12th  at 
all.  If  there  was  an  equitable  assignment 
of  the  balance  in  bank  on  January  12th,  the 
funds  in  bank  January  23d  were  not  the 
funds  assigned  at  all,  because  on  January 
12th  the  balance  in  favor  of  the  depositor 
was  only  $343.78,  and  this  was  all  that 
could  possibly  have  been  assigned.  The  de- 
positor checked  out  of  bank  by  January  23d 
the  sum  of  $410.32,  being  all  of  this  fund 
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claimed  to  have  been  assigned,  as  well  as 
other  funds. 

It  is  our  opinion  that  the  case  at  bar  pre- 
sents an  alt^ether  different  question  from 
the  question  so  ably  decided  in  Fourth 
Street  Nat.  Bank  v.  Tardley,  165  U.  S.  634, 
41  L.  ed.  855,  17  Sup.  Ct.  Rep.  439,  or  any 
of  the  cases  cited  in  the  opinion  of  said 
court.  It  is  certainly  true  that  at  any  time 
during  the  two  weeks  intervening  between 
the  delivery  of  the  check  to  the  intervener 
and  its  presentment  that  O'Mealy  could 
have  chedced  against  this  fund,  and  his 
check  been  honored;  and  in  fact  the  testi- 
mony shows  that  he  did  check  against  his 
account  in  said  bank  during  this  time.  It 
is  a  general  rule  of  law  that  a  check  is  not 
intended  for  acceptance,  but  for  prompt 
presentment  and  payment;  and  it  is  the 
further  rule  that  the  check  must  be  present- 
ed within  a  reasonable  time  after  receiving 
it.  Benjamin's  Chalmer's  Dig.  arts.  256, 
257.  In  the  Yardley  Case  the  payee  bank 
forwarded  the  check  made  immediately  up- 
on its  receipt  for  payment.  In  the  case  at 
bar  the  intervener,  by  his  own  statement, 
allowed  fourteen  days  to  elapse  before  pre- 
senting his  check  for  payment,  and  only  pre- 
sented said  check  for  payment  upon  learn- 
ing of  the  impending  failure  of  the  maker 
thereof,  and  after  an  attachment  bad  been 
run  against  the  general  funds  of  the  maker 
on  deposit  in  the  bank.  Mr.  Justice  White, 
in  his  opinion  in  the  Yardley  Case,  165  U. 
S.  634,  41  L.  ed.  855,  17  Sup.  Ct.  Rep.  439, 
says:  "As  between  a  check  holder  and  the 
bank  upon  which  such  check  is  drawn,  it  is 
settled  that,  unless  the  check  be  accepted  by 
the  bank,  an  action  cannot  be  maintained 
by  the  holder  against  the  bank ; ''  citing  Na- 
tional Bank  v.  Millardy  10  Wall.  152,  19  L. 
ed.  897;  First  Nat.  Bank.y.  Whitman,  94  U. 
S.  347,  24  L.  ed.  232.  And  he  further  says: 
''It  is  also  settled  that  a  check  drawn  in  the 
ordinary  form  does  not,  as  between  the 
maker  and  payee,  constitute  an  equitable  as- 
signment pro  tanto  of  an  indebtedness  ow- 
ing by  the  bank  upon  which  the  check  has 
been  drawn,  and  that  the  mere  giving  and 
receipt  of  the  check  does  not  entitle  the 
holder  to  priority  over  general  creditors  in 
a  fund  received  from  such  bank  bv  an  as- 
signee  under  a  general  assignment  made  by 
the  debtor  for  the  benefit  of  his  creditors;" 
citing  Florence  Min.  Co.  v.  Brovm,  124  U. 
S.  385,  31  L.  ed.  424,  8  Sup.  Ct.  Rep.  531, 
and  Laclede  Bank  v.  Schuler,  120  U.  S.  511, 
30  L.  ed.  704,  7  Sup.  Ct.  Rep.  644.  And  he 
further  says  that,  "whilst  an  equitable  as- 
signment or  lien  will  not  arise  against  a 
deposit  account  solely  by  reason  of  a  check 
drawn  against  the  same,  yet  the  authorities 
establish  that  if,  in  the  transaction  connect- 
ed with  the  delivery  of  the  check,  it  was  the 
67  L.  R.  A. 


understanding  and  agreement  of  the  parties 
that  an  advance  about  to  be  made  should  be 
a  charge  on  and  be  satisfied  out  of  a  speci- 
fied sum,  a  court  of  equity  will  lend  its  aid 
to  carry  such  agreement  into  effect  as. 
against  the  drawer  of  the  check,  mere  vol- 
unteers, and  parties  charged  with  notice.'^ 
By  the  expression  "mere  volunteers,"  used 
by  the  court,  can  only  be  meant  one  who  has. 
received  something  from  the  debtor  without 
consideration  therefor.  It  cannot  certainly 
be  successfully  contended  that  an  attaching 
creditor  undertaking  to  secure  a  valid  sub- 
sisting indebtedness  is  a  volunteer  in  the 
sense  used  by  the  learned  judge. 

An  examination  of  the  authorities  shows 
that  there  is  considerable  conflict  in  the  de- 
cisions, even  where  no  attaching  creditor 
has  intervened,  as  to  whether  a  check  drawn 
in  the  ordinary  form  would  constitute  an 
equitable  assignment  or  not;  and,  except  in 
one  case, — ^that  of  the  National  Bank  v.  In- 
diana Bkg.  Co.  114  111.  483,  2  N.  E.  401,— 
which  has  been  called  to  the  attention  of 
the  court,  where  an  attaching  creditor  haa 
intervened,  is  it  held  that  a  prior  unaccept- 
ed check  acts  as  an  equitable  assignment  up- 
on a  general  account  of  a  depositor  in  bank. 
The  general  rule  is,  and  the  concensus  of  au- 
thorities holds,  that  checks  drawn  in  the 
ordinary  form,  not  describing  any  particu- 
lar fund,  or  using  any  words  of  transfer  of 
the  whole  or  any  part  of  the  account  stand- 
ing to  the  credit  of  the  drawer,  but  contain- 
ing only  the  request  directed  to  the  bank  to 
pay  to  the  order  of  a  payee  a  certain  sum  of 
money,  are  not,  in  the  absence  of  acceptance,, 
an  assignment  of  the  funds  of  the  drawer. 
National  Bank  v.  Millard,  10  Wall.  152,  19 
L.  ed.  897;  Florence  Min.  Co.  v.  Brown,  124 
U.  S.  385,  31  L.  ed.  424,  8  Sup.  Ct.  Rep.  531,. 
and  a  long  line  of  cases  cited  in  the  Ameri- 
can Digest,  Century  ed.  vol.  4,  cols.  1247,. 
1248.  The  Federal  courts  hold  that  a  check: 
operates  as  an  equitable  assignment  pro^ 
ta/nto  as  between  the  holder  and  the  as- 
signee in  insolvency  of  the  drawer,  where  it. 
is  made  and  delivered  prior  to  the  assign- 
ment, and  not  presented  for  payment  until' 
after  the  drawee  is  notified  of  the  assign- 
ment by  the  assignee.  German  8av.  Inst. 
V.  Adae,  1  McCrary,  501,  8  Fed.  106.  But 
where  some  particular  creditor  attached 
funds  in  the  general  bank  account  of  such 
maker  the  concensus  of  authorities  seems  to* 
hold  that  the  attachment  lien  takes  priority 
over  a  check  given  against  such  general 
fund.  In  Pennsylvania  it  is  held:  On  an 
attachment  against  B,  A  issued  execution 
against  C  Bank,  as  garnishee  of  a  fund  on 
deposit  belonging  to  B.  Previously  to  this 
B  had  given  to  D  a  check  upon  the  bank,  of 
which  the  bank  had  no  notice  at  the  time 
the  attachment  was  served  on  it,  and  which 
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was  not  presented  until  after  the  attach- 
ment. The  court  held  that  the  check  did 
not  operate  as  an  assignment  of  the  fund  in 
the  hands  of  the  bank,  and  that  D,  the 
payee,  had  no  claim  or  lien  upon  said 
funds.  Kuhn  v.  Warren  8av.  Bank,  20  W. 
N.  C.  230,  11  Atl.  440.  And  to  like  effect  it 
was  held  in  New  York:  Where  the  balance 
due  a  depositor  in  a  bank  is  levied  upon  un- 
der an  attachment  against  the  depositor  the 
bank  is  not  authorized  to  deduct  an  out- 
standing check  given  by  the  depositor  to  a 
third  person,  and  which  had  not,  prior  to 
the  levy  of  the  attachment,  been  presented 
and  accepted,  since  without  such  acceptance 
the  check  did  not  operate  as  an  equitable 
assignment  of  the  fund  against  which  it  was 
drawn.  Duncan  v.  Berlin,  60  N.  Y.  151. 
In  Massachusetts  it  is  held:  A  bank  check 
for  more  than  the  amount  of  the  drawer's 
deposit  does  not  operate  as  an  assignment 
of  the  actual  balance  until  the  bank  has 
agreed  to  pay  the  check  pro  tanto.  Dana 
V.  Third  Nat.  Bank,  13  Allen,  445,  90  Am. 
Dec.  216.  And  to  like  effect  is  BuUard  v. 
Randall,  1  Gray,  605,  61  Am.  Dec.  433. 

Upon  the  whole,  a  careful  examination  of 
the  various  decisions  of  the  different  courts 
upon  this  question  of  what  constitutes  an 
equitable  assignment  of  the  funds  of  a  de- 
positor in  a  bank,  where  the  depositor  has 
given  a  check  on  such  fimd,  we  are  forced 
to  the  conclusion  that  before  a  check  on 
such  funds  would  become  an  equitable  as- 
signment thereof,  in  a  case  where  attaching 
creditors  have  reached  such  funds,  one  of 
three  things  must  appear:  First,  the  check 
must,  on  its  face,  show  the  intention  to  ap- 


propriate the  fund  on  deposit;  or,  second, 
the  depository  bank  must  have  had  notice 
in  some  way  of  the  drawing  of  such  check; 
or,  third,  the  check  must  have  been  made 
against  a  particular  fund  on  deposit,  and 
for  the  whole  of  such  fund, — ^neither  of 
which  conditions  appears  in  the  evidence  or 
in  the  findings  of  fact  by  the  court  in  the 
case  at  bar.  We  are  of  the  opinion  that, 
where  a  party  has  a  check  in  ordinary  form 
on  general  funds  in  bank,  it  is  his  duty  to 
present  such  check  within  a  reasonable  time, 
and  if,  before  presentation  of  his  check,  a 
third  party  has  attached  or  garnished  the 
moneys  in  proper  legal  action,  that  the 
payee  of  the  check  must  stand  the  conse- 
quences of  his  failure  to  get  his  claim  in  in 
time  for  payment.  2  Shinn,  Attachment  & 
Grarnishment,  §  582,  and  cases  cited  there- 
under. 

The  judgment  of  the  court  was  erroneous 
in  adjudging  that  the  intervener  was  enti- 
tled to  the  money  on  deposit  in  the  gar- 
nishee bank,  and  in  directing  said  bank  to 
pay  said  money  to  the  intervener,  and  that 
the  plaintiff  (appellant)  recover  nothing  of 
the  garnishee  and  interpleader,  and  award- 
ing judgment  for  costs  against  appellant  in 
the  garnishment  proceedings. 

The  judgment  of  the  court  below  is  re- 
versed and  remanded,  with  directions  to 
proceed  in  a  regular  manner  with  the  case 
in  accordance  with  the  views  herein  ex- 
pressed. 

Raymond,  Ch.  J.,  and  Clayton,  J.,  con- 
cur. 


IOWA  SUPREME  COURT. 


R.  E.  HODGE  et  ah.Appts., 

MUSCATINE  COUNTY  et  al. 
(121  Iowa,  482.) 

1.  Provltfiona  of  a  mulct  tax  la^nr  relat- 
ing to  tl&e  remtiialoii  of  the  tax  as  -well 
as  the  provtdlons  for  Its  enforcement 

are  incorporated  In  a  statute  Imposlns  a  tax 
upon  property  devoted  to  a  business  different 
from  that  to  which  the  law  Is  primarily  ap- 
plicable, by  a  provision  that  the  new  tax 
shall  be  assessed  and  collected  in  the  same 
manner  as  in  the  former  law,  although  the 
sections  relating  to  the  remission  are  not  spe- 
cifically mentioned  In  the  later  statute. 

2,  No  notice  of  the  assessment  or  levy 


need  be  arlven  to  the  one  engaged  in  the 
business  in  case  of  the  Imposition  of  a  spe- 
cific tax  upon  the  business  of  selling  ciga- 
rettes. 

3.  Opportunity  lor  contesting  In  the 
ordinary  courts  of  Justice  a  charge  im- 
posed upon  property  where  cigarettes  are 
sold  is  sufficient  to  uphold  the  tax  as  against 
the  owner  of  the  property  without  notice  to 
him  of  its  assessment,  although  he  may  not 
be  directly  engaged  In  the  business. 

4.  Taxes  imposed  as  a  deterrent 
agralnst  the  transaction  of  a  cer- 
tain business  need  not  be  collected  through 
Judicial  proceedings,  but  may  be  enforced  by 
distraint  or  tax  sale. 

(October  22.  1908.) 


Note. — As  to  necessity  and  sufficiency  of  no- 
tice of  assessment,  see.  In  this  series.  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V.  Backus,  18  L. 
R.  A.  729 ;  Adams  v.  Tonella,  22  L.  R.  A.  346 ; 
McTwlgguu  T.  Hunter,  29  L.  R.  A.  526;  Myers 
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v.  Baltimore  County,  34  L.  R.  A.  309;  Buck  t. 
Miller.  37  L.  R.  A.  384;  Sandford  ▼.  Poe,  60 
L.  R.  A.  641 ;  Nathan  ▼.  Spokane  County,  65 
L.  R.  A.  336. 
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APPEAL  by  plaintiffs  from  a  judgment  of 
the  District  Court  for  Muscatine  Coun- 
ty in  favor  of  defendants  in  a  suit  to  enjoin 
the  collection  of  a  tax.     Affirmed. 

Statement  by  Deemer,  J.: 

Suit  in  equity  to  enjoin  defendants  from 
assessing,  levying,  or  collecting  a  cigarette 
mulct  tax,  upon  the  property  of  plaintiff 
Tabor,  which  was  used  by  plaintiff  Hodge 
for  the  purpose  of  retailing  tobacco  and  ci- 
gars, on  the  ground  that  the  provisions  of 
the  "mulct  law"  authorizing  such  tax  is  un- 
constitutional and  void  as  applied  to  the 
owner  of  property  which  has  been  leased  to 
another.  The  trial  court  dismissed  plain; 
tiffs'  petition,  and  they  appeal. 

Mr.  J-nniiis  Parker,  with  Messrs.  Dnn- 
shee  Sc  Dom,  for  appellants: 

This  term,  ''law  of  the  land,"  does  not 
mean  merely  an  act  of  the  general  assem- 
bly. 

Cooley,  Const.  Lim.  p.  432;  Hoke  v.  Hen- 
derson. 15  N.  C.  (4  Dev.  L.)  15,  25  Am. 
Dec.  677. 

The  legislative  branch  of  the  government 
is  subject  to  the  "due  process"  provision  of 
the  Constitution,  and  must  observe  such 
due  forms  and  processes  as  are  a  part  of 
the  law  of  the  land  applicable  to  that  de- 
partment of  the  government. 

Oatch  V.  Des  Moines,  63  Iowa,  718,  18  N. 
W.  310;  Ferry  v.  Camphellj  110  Iowa,  200, 
50  L.  R.  A.  92,  81  N.  W.  604;  Den  ex  dem. 
Mui-ray  v.  Hoboken  Land  d  Tmprov.  Co.  18 
How.  272,  16  L.  ed.  372;  Davidson  v.  New 
Orleans,  96  U.  S.  107,  24  L.  ed.  62. 

The  legislature  is  bound  to  use  such  safe- 
g^rds  as  may  have  been  used  from  time 
immemorial  for  the  protection  of  the  rights 
of  the  individual  taxpayer. 

Cooley,  Taxn.  p.  266;  Ferry  v.  Campbell, 
110  Iowa,  293,  50  L.  R.  A.  92,  81  N.  W.  604; 
Oatch  V.  Des  Moines,  63  Iowa,  718,  18  N.  W. 
310. 

Two  elements  are  necessarv  to  the  valid- 
ity  of  a  tax  law, — notice  and  an  opportunity 
for  a  hearing. 

It  is  only  by  a  strained  construction  of 
the  law  that  the  appellate  proceedings  pro- 
vided by  the  liquor  mulct  law,  defective  as 
they  are,  can  be  held  applicable  at  all  to 
proceedings  against  cigarette  dealers. 

25  Am.  &  Eng.  Enc.  Law,  p.  199. 

Section  5007  of  the  Code  is  a  police  regu- 
lation. 

Cooley,  Taxn.  p.  396. 

The  traffic  in  cigarettes,  a  misdemeanor 
but  little  short  of  a  felony,  cannot  lawfully 
be  suppressed  by  taxation. 

Chauvin  v.  Valiton,  8  Mont.  451,  3  L.  R. 
A.  196,  20  Pac.  658;  Cooley,  Taxn.  pp.  3  et 
67  L.  R.  A. 


seq.;  McBride  v.  State  Revenue  Agent,  70 
Miss.  716,  12  So.  699. 

When  a  statute  does  not  prescribe  notice, 
the  fact  of  actual  notice  will  not  cure  the 
defect. 

Stuart  V.  Palmer,  74  N.  Y.  183,  30  Am. 
Rep.  289;  Com.  v.  Albro,  1  Gray,  49,  61  Am. 
Dec.  381. 

Deemer,  J.,  delivered  the  opinion  of  the 
court: 

As  the  case  involves  the  constitutionalitv 
of  certain  statutes,  it  seems  necessary,  al- 
though they  are  familiar  to  the  profession, 
to  set  some  of  them  out  in  extenso.  Section 
5006  of  the  Code  forbids  in  general  terms 
the  manufacture,  sale,  exchange,  or  dispo- 
sition of  cigarettes  or  cigarette  paper.  Sec- 
tion 5007  reads  as  follows: 

'Tax  on  Sale.  There  shall  be  assessed  a 
tax  of  $300  per  annum  against  every  per- 
son, partnership,  or  corporation,  and  upon 
the  real  property,  and  the  owner  thereof, 
within  or  whereon  any  cigarettes,  cigarette 
paper,  or  cigarette  wrapper,  or  any  paper 
made  or  prepared  for  use  in  making  ciga- 
rettes, or  for  the  purpose  of  being  filled  with 
tobacco  for  smoking,  are  sold  or  given  away, 
or  kept  with  intent  to  be  sold,  bartered,  or 
given  away  under  any  pretext  whatever. 
Such  tax  shall  be  in  addition  to  all  other 
taxes  and  penalties,  shall  be  assessed.  Col- 
lected, and  distributed  in  the  same  manner 
as  the  mulct  liquor  tax,  and  shall  be  a  per- 
petual Hen  upon  all  property,  both  personal 
and  real,  used  in  connection  with  the  busi- 
ness ;  and  the  payment  of  such  tax  shall  not 
be  a  bar  to  prosecution  under  any  law  pro- 
hibiting the  manufacturing  of  cigarettes,  or 
cigarette  paper,  or  selling,  bartering,  or  giv- 
ing away  the  same.  But  the  provisions  of 
this  section  shall  not  apply  to  the  salerf  by 
jobbers  and  wholesalers  in  doing  an  inter- 
state business  with  customers  outside  the 
state." 

The  sections  referred  to  in  §  5007,  relat- 
ing to  the  ''assessment,  collection,  and  dis- 
tribution" of  the  taxes  provided  for  therein, 
are,  in  substance  (before  amendment  by  the 
29th  general  assembly),  as  follows: 

"Sec.  2433.  In  the  months  of  December, 
March,  June,  and  September  of  each  year 
and  before  the  20th  day  of  each  of  said 
months  the  assessor  shall  return  to  the  aud- 
itor a  list  of  persons  liable  to  the  tax  and 
a  description  of  the  real  property  whereon 
the  business  has  been  carried  on." 

"Sec.  2436.  On  the  1st  day  of  January, 
April,  July,  and  October  of  each  year  there 
shall  be  due  and  payable  from  each  person 
so  returned  to  the  county  auditor  a  quarter- 
ly instalment  of  the  mulct  tax  herein  pro- 
vided for,  which  shall  be  a  lien  upon  the 
real  property  wherein  such  business  is  re- 
40 
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turned  as  being  carried  on,  whether  the 
person  carrying  on  such  a  business,  or  main- 
taining such  place,  is  correctly  described  or 
not.  If  such  instalment  is  not  paid  within 
one  month  after  it  becomes  due  and  pay- 
able, a  penalty  of  20  per  cent  attaches  to- 
gether with  1  per  cent  per  month  thereafter 
imtil  it  is  paid.  The  person  so  assessed  is 
liable  for  at  least  one  quarterly  instalment 
whether  he  quits  the  business  or  not. 

"Sec.  2437.  On  the  last  day  of  December, 
March,  June,  and  September  of  each  year 
the  county  auditor  shall  certify  to  the  coun- 
ty treasurer  a  complete  list  of  the  names  re- 
turned to  him  by  the  assessor,  with  a  de- 
scription of  the  real  estate  and  the  names  of 
the  occupant,  and  the  owner  or  agent  of 
such  property. 

"Sec.  2438.  The  county  treasurer  shall 
thereupon  enter  upon  the  book  known  as 
the  mulct  tax  book  a  quarterly  instalment 
of  the  mulct  tax  as  due  and  payable  by  the 
person  carrying  on  such  business,  as  a  lien 
and  charge  upon  and  against  the  real  prop- 
erty wherein  or  whereon  such  business  is 
carried  on. 

"Sec.  2439.  After  the  expiration  of  one 
month  from  the  date  of  when  such  tax  be- 
comes due,  if  not  paid  it  shall  be  delinquent 
and  collectable  by  the  treasurer  in  the  same 
method  as  that  in  which  other  delinquent 
taxes  are  collectable  and  all  the  provisions 
as  to  collection  of  other  delinquent  taxes 
shall  apply.  Tax  sales  for  said  delinquent 
taxes  shall  also  be  made  on  the  first  Mon- 
day in  June  of  each  year. 

"Sec.  2440.  At  any  time  after  a  quarterly 
instalment  of  such  taxes  becomes  delinquent, 
the  treasurer  may  collect  the  same  by  seiz- 
ing and  selling  any  personal  property  used 
in  connection  with  the  business  or  in  main- 
taining the  place." 

These  are  all  the  provisions  of  the  mulct 
liquor  law  with  reference  to  the  assessment 
and  collection  of  the  liquor  mulct  tax.  The 
following  provisions  of  the"  liquor  law  with 
reference  to  the  remission  of  taxes  assessed 
erroneously  are  claimed  to  be  applicable  to 
the  cigarette  business,  and  in  view  of  such 
claim  we  give  an  abstract  of  such  provi- 
sions : 

"Sec.  2441.  At  the  meeting  of  the  board 
of  supervisors  next  following  the  listing  as 
aforesaid,  application  may  be  made  to  the 
board  to  remit  the  tax  by  petition  duly  veri- 
fied and  filed  with  the  coimty  auditor  at 
least  eight  days  before  the  time  set  for  the 
consideration  of  the  case,  and  notice  for  the 
same  length  of  time  must  be  served  on  the 
county  attorney  in  writing.  The  averments 
of  the  petition  shall  be  deemed  denied,  and 
witnesses  may  be  examined,  oath  being  ad- 
ministered by  the  chairman  of  the  board 
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with  the  same  effect  as  to  penalties  for  tes- 
tifying falsely  as  if  administered  in  court. 

"Sec.  2442.  The  owner  of  the  property- 
may  be  heard  in  support  of  his  application 
and  evidence  of  the  general  reputation  of 
the  place  shall  be  admissible.  If  it  be  found 
by  a  majority  vote  of  the  board  that  the  tax 
is  proper  it  shall  stand;  otherwise  it  shall 
be  remitted.  Either  the  petitioner  or  the 
county  attorney  may  appeal  to  the  district 
court  and,  if  the  petitioner  appeals,  he  shall 
be  required  to  give  bond  for  costs  accrued 
and  to  accrue,  whereupon  the  auditor  shall 
file  a  transcript  in  the  office  of  the  clerk." 

"Sec.  2444.  On  appeal  the  trial  shall  be 
conducted  as  an  equitable  cause." 

Appellants  contend  that  §  5007  is  void, 
because  it  deprives,  or  may  deprive,  citizens 
of  their  property  without  due  process  of 
law,  in  that:  (1)  The  law  contains  no 
provision  for  notice  to  either  dealer  or  real- 
estate  owner.  (2)  The  charge  imposed  by 
§  5007  is  in  the  nature  of  a  criminal  penal- 
ty, and  the  measures  provided  for  its  en- 
forcement and  collection  are  not  adapted  to 
the  ends  sought.  (3)  The  attempt  to  en- 
force a  criminal  penalty  through  the  taxing 
machinery  of  the  state  is  revolutionary,  and 
contrary  to  the  established  principles  of  jus- 
tice. (4)  The  principles  embodied  in  the 
law  in  question  are  arbitrary,  unusual,  and 
unknown  to  "the  law  of  the  land,"  as  that 
term  is  used  and  intended  in  all  constitu- 
tions. The  petition  also  challenged  the  act 
because  it  was  an  attempt  to  regulate  inter- 
state commerce,  and  therefore  void.  This 
point  is  not  insisted  upon,  for  the  reason, 
we  suppose,  that,  under  a  substantially 
similar  state  of  facts,  it  was  held  in  Cook 
V.  Marshall  County,  119  Iowa,  384,  93  N. 
W.  372,  that  there  was  no  merit  in  the  con- 
tention. That  case  also  holds  the  act  in 
question  was  properly  entitled,  and  that  it 
is  uniform  in  its  operation.  The  objections 
now  made  to  the  enactment,  as  stated  by 
counsel  in  the  quotation  made  from  their 
brief,  nearly  all  revolve  around  the  central 
thought  that  it  amounts  to  taking  of  plain- 
tiflf's  property  without  due  process  of  law, 
and  is  contrary  to  the  law  of  the  land.  Inci- 
dental to  this  is  the  claim  that  §§  2441- 
2442  and  2444  do  not  apply  to  the  case. 
This  is  bottomed  on  the  notion  that  §  5007 
does  not  refer  to  these  sections  either  in  ex- 
press terms  or  by  necessary  implication. 
The  reference  to  the  mulct  liquor  tax  law 
is  as  follows:  "Such  tax  .  .  .  shall  be 
assessed,  collected,  and  distributed  in  the 
same  manner  as  the  mulct  liquor  tax." 
Sections  2441  et  seq.  are  found  in  this  mulct 
liquor  tax  law,  and  it  seems  to  us  they  re- 
fer to  the  assessment  and  collection  of  that 
tax.  They  are  a  part  of  the  proceedings 
with  reference  to  the  assessment  and  col- 
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lection  of  the  mulct  tax,  and  are  as  much  a 
part  of  the  proceedings  as  if  written  out  at 
length  in  §  5007,  before  quoted.  A  section 
which  relates  to  the  remission  or  revocation 
of  the  tax  when  embodied  in  the  act  author- 
izing its  assessment,  and  evidently  forming 
one  of  the  inducements  to  the  passage  of 
the  act,  is  as  much  a  part  of  the  law  re- 
lating to  the  assessment  and  collection  of 
the  tax  as  that  part  expressly  authorizing 
the  levy  and  collection  thereof.  And  in  de- 
termining the  constitutionality  of  a  statute 
imposing  a  tax  it  would  be  unjust  and  un- 
reasonable to  divorce  it  from  other  pro- 
visions of  the  same  law  which  gave  to  the 
person  against  whom  the  tax  is  to  be  as- 
sessed, and  from  whom  the  tax  is  to  be 
collected,  a  remedy  for  avoiding  that  tax. 
The  whole  act  relating  to  this  subject  and 
germane  to  the  purposes  and  objects  thereof 
should  be  considered  in  arriving  at  its 
constitutionality.  These  sections  of  the 
mulct  liquor  tax  law  relating  to  what  may 
be  called  the  remission  of.  the  tax  really  re- 
late to  its  enforcement  or  assessment,  and 
should  be  considered  in  determining  the 
constitutionalitv  of  §  5007.  With  this  con- 
elusion  in  mind,  we  now  go  to  the  points 
made  by  counsel  against  the  validity  of  the 
law. 

It  diflFers  from  the  liquor  mulct  tax  in 
that  the  payment  thereof  does  not  consti- 
tute a  bar  to  prosecutions  under  §  5006, 
which  absolutely  prohibits  the  sale  of 
cigarettes.  In  this  it  is  peculiar,  and  this 
peculiarity  constitutes  the  basis  of  the  at- 
tack made  upon  it.  The  tax  imposed  by 
the  mulct  liquor  law  has  been  held  to  be  a 
charge  or  license  exacted  for  the  privilege  of 
carrying  on  the  business  of  vending  liquors. 
Smith  v.  Skowy  97  Iowa,  640,  66  N.  W.  893. 
And  in  Re  Smith,  104  Iowa,  199,  73  N.  W. 
605,  it  is  held  that,  as  the  tax  is  assessed 
and  levied  by  virtue  of  a  general  law  upon 
all  premises  and  persons  which  come  within 
the  provisions  of  the  act,  the  persons  liable 
to  the  same  must  appear  and  pay  the  same 
without  notice.  In  the  opinion  it  is  said: 
**No  notice  to  the  lot  owner  of  the  assess- 
ment and  levy  was  necessary.  .  .  .  There 
was  no  more  necessity  for  notice  to  the 
property  owner  than  in  case  of  taxes 
generally."  In  Perry  v.  Deneen  (Iowa)  82 
N.  W.  424,  it  is  said:  "It  is  apparent, 
taking  all  the  provisions  of  this  act  to- 
gether, that  the  amount  imposed,  while 
called  a  'tax,'  is  at  the  same  time  a  penalty. 
We  do  not  think  all  the  rules  govern- 
ing ordinary  taxes  should  control  here. 
.  .  .  The  levy  is  made  by  law,  .  .  . 
[and],  as  used  in  the  act,  means  scarcely 
anything  more  than  a  formal  approval." 
As  to  the  vender  of  either  cigarettes 
or  liquors,  no  notice  of  the  assessments  or 
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levy  of  the  tax  is  necessary.  The  tax  is 
specific,  and  operates  alike  upon  all  who 
engage  in  the  business.  The  amount  is 
fixed,  and  there  is  nothing  left  to  inquire 
into  and  determine.  Ferry  v.  Campbell,  110 
Iowa,  294,  50  L.  R.  A.  92,  81  N.  W.  604; 
Gatch  V.  Dea  Moines,  63  Iowa,  718,  18  N. 
W.  310.  But  it  is  contended  that  the  owner 
of  property,  who  is  not  directly  engaged  in 
the  unlawful  business,  is  entitled  to  notice, 
and  an  opportunity  to  be  heard,  before  a  tax 
may  be  legally  levied  against  his  property; 
and  that,  as  the  law  does  not  require  such 

notice,  it  is  invalid.     In  order  to  solve  this 

• 

question,  it  is  necessary  to  investigate  a 
little  more  closely  into  the  nature  of  the  tax 
imposed  by  §  5007.  It  is  clearly  not  a 
license,  for  it  does  not  grant  permission  to 
do  an  act  which,  without  such  permission, 
would  be  invalid.  State  v.  Hipp,  38  Ohio 
St.  206;  Chilvers  v.  People,  11  Mich.  43.  It 
is  manifestly  a  tax  upon  the  traffic  which 
the  legislature  saw  fit  to  impose,  not  for  the 
purpose  of  giving  countenance  to  the  busi- 
ness, but  as  a  deterrent  against  engaging 
therein.  It  confers  no  right,  but  imposes  an 
impediment  to  the  transaction  of  the  busi- 
ness. It  is  clearly  a  tax  on  that  business, 
levied  to  meet  the  burdens  imposed  upon  the 
general  public  by  what  is  thought  to  be  the 
result  upon  the  human  race,  and  particular- 
ly upon  children,  of  the  use  of  cigarettes. 
Indemnity  and  protection  to  the  public 
against  evils  resulting  from  the  nature  and 
character  of  the  business  is  the  central 
thought.  It  also  partakes  of  the  nature  of 
a  police  regulation,  but  it  is  not  to  be 
wholly  so  regarded.  Indeed,  we  think  it 
may  be  fairly  said  to  be  a  tax  upon  the 
business.  That  a  tax  is  imposed  for  the 
double  purpose  of  regulation  and  revenue  is 
no  reason  for  declaiming  it  invalid.  2 
Desty,  Taxn.  1384.  Being  a  tax,  it  was 
competent  for  the  legislature  to  prescribe 
the  proceedings  and  processes  for  its  col- 
lection. From  the  beginning  the  people  of 
this  country  have  collected  taxes  through 
administrative  officers,  and  there  has  been 
no  suggestion  that  ordinary  judicial  proc- 
esses were  necessarv  to  meet  the  constitu- 
tional  guaranty  of  "due  process  of  law." 
Coolev,  Taxn.  49.  Power  of  taxation  is  in- 
herent  in  sovereignty,  and  this  power,  it  has 
been  said,  "in  its  nature  acknowledges  no 
boundary."  As  said  by  the  great  chief 
justice  in  M'Culloch  v.  MaryUmd,  4  Wheat. 
428,  4  L.  ed.  607:  "The  only  security 
against  the  abuse  of  this  power  is  found  in 
the  structure  of  the  government  itself.  In 
imposing  a  tax  the  legislature  acts  upon  its 
constituents.  This  is,  in  general,  a  suf- 
ficient security  against  erroneous  and  op- 
pressive taxation."  The  term  "due  process 
of  law"  is  often  misapprehended    or    mis- 
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applied.  Indeed,  it  seems  impossible  to 
give  a  definition  which  is  at  once  perspicu- 
ous and  satisfactory.  When  applied  to 
taxation,  regard  must  be  had  of  the  nature 
of  the  power.  As  said  in  Hagar  v.  Reclama- 
tion Dist.  No.  108,  HI  U.  S.  701,  28  L.  ed. 
569,  4  Sup.  Ct.  Rep.  663:  "The  power  of 
taxation  possessed  by  the  state  may  be 
exercised  upon  any  subject  within  its  juris- 
diction, and  to  any  extent  not  prohibited  by 
the  Constitution  of  the  United  States, 
.  .  .  *It  may  touch  propert}'  in  every 
shape,  .  .  .  and  the  amount  of  the  tax- 
ation may  be  determined  by  the  value  of  the 
[ti'operty,  or  its  use,  or  its  capacity,  or  its 
productiveness.  It  may  touch  business  in 
the  almost  infinite  forms  in  which  it  is  con- 
ducted, .  .  .  unless  restrained  by  pro- 
visions of  the  Federal  Constitution,  the 
power  of  the  state  as  to  the  mode,  form, 
and  extent  of  taxation  is  unlimited,  where 
the  subjects  to  which  it  applies  are  with- 
in her  jurisdiction.' "  Following  this 
principle,  it  has  been  held  that  a  statute  of 
the  state  of  Michigan,  authorizing  the  treas- 
urer to  levy  by  distress,  and  sell  any  goods 
or  chattels  found  in  the  possession  of  the 
tax  debtor,  and  that  no  claim  of  property 
made  thereto  by  any  other  person  should  be 
available  to  prevent  the  sale,  was  valid. 
Sears  v.  Cottrell,  6  Mich.  251.  See  also 
Sheldon  v.  Van  Buskirk,  2  N.  Y.  473.  We 
need  not  go  to  this  extent  in  the  case  now 
before  us,  although  we  have  recognized  the 
principle  as  applied  to  innkeepers*  liens  in 
Broun  Shoe  Co.  v.  Hunt,  103  Iowa,  586,  39 
L.  R.  A.  291,  64  Am.  St.  Rep.  198,  72  N.  W. 
705.  On  the  authority  of  the  Supreme 
Court  of  the  United  States,  we  do  hold  that, 
as  to  the  person  actually  engaged  in  the 
business,  it  is  not  necessary  that  he  be 
present,  or  that  he  have  an  opportunity  to 
be  present,  when  the  assessment  is  made. 
McMillen  v.  Anderson,  95  U.  S.  37,  24  L. 
ed.  335:  State  Railroad  Tax  Cases  {Taylor 
v.  Sccor)  92  U.  S.  575,  23  L.  ed.  663.  As  to 
the  owner  of  the  property,  if  any  notice  or 
opportunity  to  be  heard  be  necessary,  it  is 
sufficient  if  he  be  given  an  opportunity  for 
contesting  the  charge  in  the  ordinary  courts 
of  justice,  with  such  notice  to  the  person, 
or  such  proceeding  in  regard  to  the  property, 
as  is  appropriate  to  the  nature  of  the  case. 
Davidson  v.  New  Orleans,  90  U.  S.  97,  24  L. 
ed.  616. 

The  Supreme  Court  of  the  United  States 
has  uniformly  adhered  to  the  doctrine  that 
a  tax  law  which  provides  for  a  board  of  re- 
vision authorized  to  hear  complaints  re- 
specting the  justice  of  an  assessment,  and 
prescribes  the  time  during  which  and  the 
place  where  such  complaints  may  be  made, 
meets  all  constitutional  requirements.  Pal- 
mer v.  McMahon,  133  U.  S.  660,  33  L.  ed* 
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772,  10  Sup.  Ct.  Rep.  324,  and  cases  cited; 
Glidden  v.  Harrington,  189  U.  S.  255,  47  L. 
ed.  798,  23  Sup.  Ct.  Rep.  574  (which  sus- 
tains a  similar  provision  to  the  act  in  ques- 
tion). See  also  Towns  v.  Klamath  County, 
33  Or.  225,  53  Pac.  604;  Paulsen  v.  Port- 
land-, 149  U.  S.  30,  37  L.  ed.  637,  13  Sup.  Ct. 
Rep.  750.  We  have  heretofore  given  our  ad- 
herence to  this  doctrine.  In  Qristcold  Col- 
lege V.  Davenport,  65  Iowa,  634,  22  N.  W. 
904,  we  said :  **lt  seems  to  be  agreed,  there- 
fore, that  property  taken  for  the  nonpay- 
ment of  taxes  is  not  taken  without  due  proc- 
ess of  law  if  the  taxpayer  is  afforded  an 
opportunity  to  be  heard  in  relation  to  the 
tax,  though  it  be  only  before  the  officers 
clothed  with  power  to  assess."  See  also 
Yeomans  v.  Riddle,  84  Iowa,  147,  50  N.  W. 
886.  Indeed,  the  rule  seems  to  be  ele- 
mentary. State  Assessors  v.  Central  R,  Co. 
48  X.  J.  L,  146,  4  Atl.  578;  Lent  v.  Tillson, 
72  Cal.  404,  14  Pac.  71:  Spencer  v.  Mer- 
chant, 100  N.  Y.  585,  3  N.  E.  682.  An  act 
very  similar  to  the  one  in  question  was  sus- 
tained by  the  supreme  court  of  Ohio  in  Ad- 
ler  V.  Whitbeck,  44  Ohio  St.  539,  9  X.  E. 
672.  We  are  constrained  to  hold  that  §§ 
2441  et  seq.  save  the  act  from  the  claim  of 
unconstitutionalitv  because  of  want  of 
notice  and  opportunity  to  be  heard.  The 
regular  meetings  of  the  board  are  fixed  by 
law,  and  of  these  all  persons  must  take 
notice. 

What  we  have  said,  and  the  authorities 
already  cited,  answer  most  of  the  other  con- 
tentions made  by  appellants.  There  is  no  re- 
quirement of  la\\*  that  such  taxes  must  be 
collected  through  judicial  proceedings. 
They  may  be  enforced  through  summary 
processes,  such  as  distraint  or  tax  sale. 
This  is  well  established  by  the  cases  already 
cited.  The  two  cases  relied  upon  by  ap- 
pellant— McBride  v.  State  Revenue  Agent, 
70  Miss.  716,  12  So.  699,  and  Chauvin  v. 
Valiton,  8  Mont.  451,  3  L.  R.  A.  196,  20  Pac. 
658 — arc  not  in  point.  The  first  involved 
a  law  imposing  a  fine  or  penalty  for  doing 
an  illegal  act,  which  was  to  be  assessed  and 
collected  as  a  tax.  This  was  held  invalid 
because  not  due  process  of  law.  In  the 
second  the  legislature  of  Montana  under- 
took to  make  a  license  a  lien  on  property, 
and  to  provide  for  the  collection  thereof  by 
summary  process.  This  was  held  invalid 
because  of  want  of  notice  or  opportunity  to 
be  heard.  In  that  case  the  owner  of  the 
property  was  not  given  an  opportunity  to 
contest  the  charge. 

The  unreasonableness  of  the  act  is  not  a 
matter  for  our  consideration.  There  is 
nothing  arbitrary  in  a  statute  which  pro- 
vides for  the  collection  of  a  tax  by  summary 
process.  Such  proceedings  are  necessary  to 
secure  prompt  payment.      They  existed  long 
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before  the  Constitution  was  formed,  and  are 
in  accord  with  the  law  of  the  land.  The 
trial  court  was  right  in  sustaining  the  de- 
murrer to  the  petition,  and  its  judgment  is 
affirmed.'' 

Affirmed    by    Supreme    Court   of   United 
States  January  16,  1905. 


E.  F.  BROWX  et  al,  Appts., 

V. 

Eugene  BROWN  et  al 

( Iowa ) 

A  fee  lu  the  Ikrmt  taker  !■  not  created 

by  the  rule  In  Shelley's  Case  by  a  conveyance 
to  one  for  her  natural  life  with  provisions 
for  forfeiture  In  case  of  attempt  to  encumber, 
or  nonpayment  of  taxes,  "and  at  her  death 
to  her  children  or  to  their  lineal  descend- 
ants ;"  and  it  is  immaterial  that,  under  the 
forfeiture  clause,  in  case  of  compliance  with 
The  conditions  the  land  was  to  pass  to  the 
lineal  descendants  of  the  life  tenant. 

(October  19,  1904.) 

APPEAL  by  plaintiffs  from  a  decree  of  the 
District  Court  for  Wayne  County  sus- 
taining a  demurrer  to  the  complaint  in  a 
suit  to  quiet  title  to  certain  real  estate. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Will  B.  Barger  and  Milei  A 
Steele  for  appellants. 

Messrs.  LiTineiton  &  Son,  for  appel- 
lees: 

The  rule  in  Shelley's  Case  has  never  been 
held  to  be  the  law  in  this  state,  and,  if  ever 
applied,  it  was  in  exact  accordance  with  the 
evident  intent  of  the  party  as  shown  by  the 
context  of  the  instrument  in  question. 

Wescntt  V.  Binford,  104  Iowa,  648,  65 
Am.  St.  Rep.  530,  74  N.  W.  18. 

In  arriving  at  the  intention,  the  modem 
rule  requires  the  consideration  of  the  deed 
as  a  whole,  rather  than  any  particular 
clause  or  part  thereof,  the  theory  being  that 
the  parties  had  the  same  general  purpose 
in  view  throughout  the  whole  instrument. 

Beedy  v.  Finney,  118  Iowa,  276,  91  N.  W. 
1069;  17  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  4. 

It  was  the  plain  intention  of  Sarah  Ann 
Campbell  in  the  deed  in  controversy  to  vest 
a  life  estate  only  in  Angelina  Brown  with 
a  remainder  in  fee  to  her  children  living  at 
lier  death. 

Beedy  v.  Finney y  118  Iowa,  276,  91  N.  W. 
1069. 

Messrs.  Freeland  Sc  Evans  also  for  ap- 
pellees. 

Note. — As  to  rule  in  Shelley's  Case,  see,  in 
this  series,  Wood  v.  Fleetwood,  ante,  444,  and 
cases  In  footnote  thereto. 
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Deemer,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Plaintiffs  and  the  defendants  are  the  chil- 
dren and  heirs  at  law  of  one  Angelina 
Brown,  who  died  testate  in  November  of 
the  vear  1902.  Bv  the  terms  of  her  will 
she  devised  her  real  estate  to  the  plaintiffs, 
and  gave  to  the  defendants  each  a  small 
legacy,  as  and  for  their  full  share  of  her 
estate.  Plaintiffs  contend  that  at  the  time 
of  testatrix's  decease  she  was  the  owner  in 
fee  of  the  real  estate  in  question,  in  virtue 
of  a  deed  therefor  from  her  mother,  Sarah 
Ann  Campbell,  of  date  September  23,  1886, 
the  material  parts  of  which  read  as  follows : 
•'*I,  Sarah  Ann  Campbell,  widow,  of  Morton, 
Tazewell  county,  state  of  Illinois,  for  love 
and  affection  do  hereby  convey  to  as  a  free 
gift,  said  gift  being  in  value  $5,000.00,  to 
Angelina  Brown,  my  daughter,  during  her 
natural  life,  and  at  her  death  to  her  chil- 
dren, or  to  their  lineal  descendants  [the  land 
in  controversy].  This  conveyance  is  made 
upon  the  condition  that  the  said  Angelina 
Brown  shall  not  lease  except  annually,  or 
otherwise  encumber  said  land  and  premises, 
or  any  part  thereof  during  her  natural  life- 
time; that  the  said  Angelina  Brown  person- 
ally or  by  agent,  shall  annually  pay  the 
taxes  on  said  land  as  they  accrue  and  send 
the  receipts  thereto  [the  said  receipts  being 
in  the  name  of  the  said  Angelina  Brown] 
to  the  grantor  or  to  her  appointee,  said  re- 
ceipts to  be  forwarded  to  the  grantor  Sarah 
Ann  Campbell  or  her  appointed  agent,  at 
least  four  weeks  prior  to  the  tax  sale  in  the 
said  county  of  Wayne,  for  the  year  such  re- 
ceipts cover,  during  the  life  of  said  Ange- 
lina Brown.  Upon  a  breach  of  all  or  any 
one  of  either  of  the  foregoing  conditions, 
this  conveyance  shall  be  absolutely  void,  and 
the  grantor  or  her  heirs,  executors,  or  ad- 
ministrators, shall  have  the  right  to  take 
possession  of  said  land  without  being  liable 
for  any  improvement  that  may  be  put  there- 
on in  the  meantime,  but  if  the  said  grantee 
Angelina  Brown  shall  fully  keep  and  per- 
form each  and  all  of  the  above-expressed 
conditions  during  her  lifetime,  then  at  her 
death  the  title  to  said  land  shall  hereby 
vest  absolutely  in  the  lineal  descendants  of 
said  Angelina  Brown." 

Plaintiffs  contend  that  under  the  rule  in 
Shelley's  Case  this  deed  vested  a  fee-simple 
title  in  their  mother,  and  that  thev  took  the 
same  title  under  her  will;  while  defendants 
argue  that  the  rule  in  Shelley's  Ca^e  is  not 
in  force  in  this  state,  and  that,  if  it  is  in 
force,  the  facts  do  not  bring  it  within  that 
rule;  and  that  they,  as  children  of  Angelina 
Brown,  are  entitled  to  a  share  of  the  estate 
under  and  by  virtue  of  the  terms  of  Sarah 
Ann  Campbell's  deed. 

The  issues  of  law  thus  defined  are  sharp 
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and  clear  and  the  case  must  be  solved  by  in- 
terpreting the  deed  to  Angelina  Brown 
which  we  have  just  set  forth.  The  convey- 
ance on  its  face  is  of  a  life  estate  to  Mrs. 
Brown,  and  at  her  death  to  her  children,  or 
to  their  lineal  descendants;  and  in  the 
clause  referring  to  conditions  subsequent  it 
is  provided  that,  if  kept  and  performed  by 
the  said  Angelina  Brown  during  her  life- 
time, at  her  death  the  property  should  vest 
absolutely  in  her  lineal  descendants.  It  was 
also  provided  that  she  should  not  lease  ex- 
cept annually  or  otherwise  encumber  the 
lands,  and  that  she  should  pay  the  taxes 
thereon. 

It  is  apparent  that  the  grantor  did  not 
intend  to  vest  a  fee  in  Angelina  Brown, 
and  that  her  object  and  purpose  were  to  con- 
vey a  life  estate  to  her,  and  to  so  protect  the 
lands  that  Mrs.  Brown's  children  or  their 
lineal  descendants  should  take  the  remain- 
der after  the  life  estate  in  fee. 

Whether  or  not  the  rule  in  8helley*8  Case 
is  in  force  in  this  state  is  a  question  upon 
which  the  members  of  this  court  are  not 
agreed;  but,  conceding,  arguendo,  that  it  is, 
the  point  remains,  Is  the  language  used  in 
the  deed  from  Mrs.  Campbell  such  as  to 
bring  the  case  within  that  rule?  The  con- 
veyance is  plainly  of  a  life  estate  to  Mrs. 
Brown,  and  at  her  death  the  land  was  to  go 
to  her  children,  or  to  their,  and  not  her, 
lineal  descendants.  True,  in  the  last  clause 
of  the  deed  it  is  said  that  if  she  should  not 
fail  to  comply  with  the  conditions  that  the 
land  should  pass  to  her  (Mrs.  Brown's) 
lineal  descendants.  The  modern  rule  re- 
quires a  consideration  of  the  whole  deed, 
and  a  finding  of  repugnancy  will  be  avoided 
whenever  all  the  provisions  of  the  instru- 
ment may,  without  ignoring  accepted  canons 
of  construction,  be  given  force  and  effect. 
Beedy  v.  Finney,  118  Iowa,  276,  91  N.  W. 
1060. 

Applying  this  rule,  it  is  apparent  that 
there  was  no  intention  on  the  part  of  the 
grantor  to  enlarge  the  estate  granted  by  the 
words  used  in  the  habendum  clause.  That 
the  granting  clause  may  be  controlled  by 
the  habendum  we  freely  concede;  but  the 
intent  of  the  maker  to  do  so  must  be  clear, 
especially  where,  as  in  this  case,  the  effect 
would  be  to  enlarge  the  estate  granted  to 
the  first  taker. 

These  clauses  may  all  be  easily  harmo- 
nized, and  when  read  together  it  is  apparent 
that  the  grantor  did  not  intend  to  convey 
the  fee  to  Mrs.  Brown.  So  that  we  are 
brought  down  to  this  precise  inquiry:  Does 
a  grant  to  one  for  life,  and  at  her  death  to 
her  children,  or  to  their  lineal  descendants, 
convey  a  fee  to  the  first  taker? 

The  rule  announced  in  SheUey*8  Case  is  a 
technical  one,  and  generally,  or  at  least 
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often,  thwarts  the  grantor's  intent,  and  for 
this  reason  is  almost  everywhere  strictly 
construed.  Under  that  rule,  if  the  first 
taker  is  given  a  life  estate,  and  the  inheri- 
tance passes  to  his  heirs,  or  to  the  heirs  of 
his  body,  either  mediately  or  immediately, 
the  first  taker  receives  the  whole  estate.  In 
such  cases  the  words  "heirs"  or  "heirs  of 
the  body"  are  regarded  as  words  of  limita- 
tion, and  not  of  purchase.  But  the  word 
"heirs"  is  essential  to  justify  the  applica- 
tion of  the  rule,  just  as  it  was  at  common 
law  to  create  an  estate  in  fee  simple. 

The  rule  does  not  apply  when  the  limita- 
tion is  to  "children,"  for  such  word  is  one 
of  purchase.  Re  Viz,  43  Cal.  200;  Cannon 
v.  Barry,  59  Miss.  289;  Qaurdin  v.  Deas. 
27  S.  C.  479,  4  S.  E.  64;  Myers  v.  Anderson, 
1  Strobh.  Eq.  344,  47  Am.  Dec.  537 ;  Wilson 
V.  McJunkin,  11  Rich.  Eq.  527;  Carrigan  v. 
Drake,  36  S.  C.  354,  15  S.  E.  339;  Gemet 
v.  Lynn,  31  Pa.  94;  TyUr  v.  Moore,  42  Pa. 
374,  1  Monaghai^  (Pa.)  529,  17  Atl.  216; 
Jackson  v.  Jackson,  127  Ind.  346,  26  X.  E. 
897. 

Nor  does  it  apply  when  the  limitation  is 
to  the  heirs  or  issue  of  the  first  taker  and 
to  their  heirs;  for  in  such  cases  there  is 
evinced  a  purpose  to  create  in  the  heirs  of 
the  first  taker  an  estate  in  fee  simple. 
Smith  V.  Collins,  90  Ga.  411,  17  S.  E.  1013; 
Mclntyre  v.  Mclntyre,  16  S.  C.  290;  Myers 
V.  Anderson,  1  Strobh.  Eq.  344,  47  Am.  Dec. 
537 ;  Dott  v.  Cunningion,  1  Bay,  453,  1  Am. 
Dec.  624.  It  is  almost  universally  held 
that  the  word  "children"  is  a  word  of  pur- 
chase, and  not  of  limitation.  May  ▼. 
Ritchie,  65  Ala.  602;  Burns  v.  Weesner,  134 
Ind.  442,  34  N.  E.  10 ;  Chapin  v.  Crow,  147 
111.  219,  37  Am.  St.  Rep.  213,  35  N.  E.  536; 
Baskett  v.  Sellars,  93  Ky.  2,  19  S.  W.  9; 
Adams  v.  Ross,  30  N.  J.  L.  605,  82  Am.  Dec. 
237 ;  Rogers  v.  Rogers,  3  Wend.  503,  20  Am. 
Dee.  716;  Hague  v.  Hague,  161  Pa.  643,  41 
Am.  St.  Rep.  900,  29  Atl.  261 ;  Ford  v.  Flint, 
40  Vt.  382;  Riggin  v.  Love,  72  111.  553; 
Rupert  V.  Penner,  35  Neb.  587,  17  L.  R.  A. 
824,  53  N.  W.  598;  Bodine  v.  Arthur,  91 
Ky.  53,  34  Am.  St.  Rep.  162,  14  S.  W.  904. 
Indeed,  the  word  "issue"  has  been  held  one 
of  purchase.  Jones,  Real  Prop.  §  578.  Oc- 
casionally the  word  "children"  has  been  held 
the  equivalent  of  the  word  "heirs,"  but  only 
where  it  was  the  manifest  intent  of  the 
grantor  that  it  should  be  so  construed. 
Chapin  v.  Crow,  147  111.  219,  37  Am.  St. 
Rep.  213,  35  N.  E.  536.  Prima  facie  the 
word  is  one  of  purchase.  Chrystie  v.  Phyfe, 
19  N.  Y.  344;  Quthri^s  Appeal,  37  Pa.  9; 
Anderson  v.  Anderson,  164  Pa.  338,  30  Atl. 
304;  Williams  v.  Knight,  18  R.  I.  333,  27 
Atl.  210.  The  instrument  in  this  case  does 
not  indicate  that  the  grantor  used  them  in 
any  other  sense.      As  used  in  the  deed  ir 
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question,  it  is  descriptive  of  a  class  who 
is  to  take  the  fee,  or  who  in  fact  do  take 
«ither  a  contingent  or  vested  remainder  by 
purchase.  These  rules  are  settled  by  the 
^eat  weight  of  authority^  both  ancient  and 
modern,  and  are  in  accord  with  sound  prin- 
ciples of  construction.  Under  them  Mrs. 
Brown  did  not  take  an  estate  in  fee,  but  a 
life  estate;  and  this  she  could  not  dispose 
of  by  will.  The  defendants  as  her  children 
took  a  share  of  the  property  under  the  deed 
from  Mrs.  Campbell,  and  it  is  not  material 
now  whether  that  share  was  a  vested  or  con- 
tingent one;  hence  we  do  not  pass  upon  that 
proposition.  There  are  a  few  cases  which 
lend  support  to  plaintiffs'  theory,  but  they 
seem  to  turn  upon  peculiar  facts,  or  to  be 
ruled  by  a  too  strict  construction  of  the 
rule  in  Shelley's  Case.  The  statement  as 
to  the  consideration  for  the  deed,  and  as  to 
-the  valuation  put  upon  the  property  has  no 
significance.  Of  course,  if  Mrs.  Brown  took 
a  fee  any  restraints  upon  its  alienation 
would  be  void;  but  these  restraints  are 
strongly  indicative  of  the  grantor's  intent, 
And  lend  support  to  the  conclusion  that  she 
did  not  use  the  word  "children"  as  the 
•equivalent  of  "heirs." 

The  ruling  on  the  demurrer  was  correct, 
and  the  judgment  is  affirmed. 


Malcolm  PETERSON 

V. 

MODERN    BROTHERHOOD    OF    AMER- 
ICA, Appt. 


( Iowa , 


) 


JL  Pott's  fracture,  conslatlnar  of  tbe 
breakinar  of  one  bone  of  the  lo'wer 
lear  between  the  knee  and  ankle  joint,  and  a 
severance  of  the  malleolus  process  of  the 
other  one  so  as  to  effect  a  complete  solution 
of  the  continuity  of  both  bones,  is  not  cov- 
ered by  a  policy  provldinp:  indemnity  in  case 
of  the  breaking  of  the  shafts  of  both  bones 
between  the  knee  and  ankle  joints. 

(Weaver  and  Bishop,  J  J.,  dissent.) 

(November  16,  1904.) 

Note. — On  the  somewhat  similar  question  as 
to  what  constitutes  the  loss  of  a  foot  or  hand, 
-see  also,  in  this  series,  Sheanon  y.  Pacific  Mut. 
L.  Ins.  Co.  0  L.  R.  A.  685  ;  Stever  v.  People's 
Mut.  Acci.  Ins.  Asso.  16  L.  R.  A.  446 ;  Lord  v. 
American  Mut.  Accl.  Asso.  26  L.  R.  A.  741 ; 
Fuller  V.  Locomotive  Engineers'  Mut.  Life  & 
Acci.  Asso.  48  L.  R.  A.  86. 

As  to  what  constitutes  total  loss  of  sight  of 
•both  eyes,  see  Humphreys  v.  National  Ben.  Asso. 
11  L.  R.  A.  564. 

As  to  what  constitutes  total  disability  of  in- 
sured, see  Turner  v.  Fidelity  &  C.  Co.  38  L.  R. 
A.  520,  and  note;  also  Lobdill  y.  Laboring  Men's 
:Mut.  Aid  Asso.  38  L.  R.  A.  537. 
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APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Calhoun 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  the  amount  alleged  to 
be  due  on  a  certificate  of  membership  in  a 
fraternal  insurance  company  as  specific  in- 
demnity for  the  breaking  of  a  leg.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Blythe,  Mavkley,  Sc  Rule  for 
appellant. 

Mr.  C.  O.  Iion^ley,  for  appellee: 

The  terms  of  an  insurance  contract  "are 
to  be  understood  in  their  plain,  ordinary, 
and  popular  sense,  unless  they  have  gener- 
ally, in  respect  to  the  subject-matter,  as  by 
the  known  usage  of  trade  or  the  like,  ac- 
quired a  peculiar  sense,  distinct  from  the 
popular  sense." 

May,  Ins.  §  173. 

An  agreement  ought  to  receive  that  con- 
struction which  will  best  carry  out  the  in- 
tention of  the  parties,  this  intention  being 
gathered  from  the  whole  agreement,  and 
not  from  detached  portions  thereof. 

Wilkinson  v.  Connecticut  Mut.  L.  Ins. 
Co.  30  Iowa,  119,  6  Am.  Rep.  657;  Meyer  v. 
Fidelity  d  C,  Co.  96  Iowa,  378,  59  Am.  St. 
Rep.  374,  65  N.  W.  328 ;  Ooodtoin  v.  Provi- 
dent 8av.  Life  Assur.  Asso.  97  Iowa,  233, 
32  L.  R.  A.  473,  59  Am.  St.  Rep.  411,  66 
N.  W.  157;  W<idsworth  v.  Jewelers*  d 
Tradesmen's  Co.  132  N.  Y.  540,  29  N.  E. 
1104;  Oarretson  v.  Equitahle  Mut.  Life  d 
Endotoment  Asso.  74  Iowa,  419,  38  N.  W. 
127;  Collins  v.  Merchants^  d  B.  Mut,  Ins. 
Co,  95  Iowa,  540,  58  Am.  St.  Rep.  438,  64 
N.  W.  602. 

If  the  defendant  desires  to  limit  its  lia- 
bility to  the  breaking  defined,  and  no  other, 
such  limitation  should  be  made  specific  and 
without  doubt  or  question. 

Goodifnn  v.  Provident  fifot?.  Life  Assur. 
Asso.  97  Iowa,  234,  32  L.  R.  A.  473,  59  Am. 
St.  Rep.  411,  66  N.  W.  157;  1  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  301;  Meyer  v.  Fidelity 
d  C.  Co.  96  Iowa,  385,  59  Am.  St.  Rep.  374, 
65  N.  W.  328. 

Deemer,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

As  the  case  involves  less  than  $100,  a  cer- 
tificate of  appeal  was  allowed  by  the  trial 
judge,  and  the  case  comes  to  us  in  virtue 
of  this  certificate.  The  certificate  or  policy 
issued  by  the  defendant  company  provides 
that,  should  the  member,  while  in  good 
standing,  accidentally  break  his  leg  or  arm, 
he  should  receive  one  tenth  of  the  amount 
his  beneficiary  would  be  entitled  to  recover 
in  case  of  the  death  of  such  member.  It 
also  provided:  "The  breaking  of  a  leg  is 
defined  to  be  the  breaking  of  the  shaft  of 
the  thigh  bone  between  the  hip  and  knee 
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joints,  or  the  breaking  of  the  shafts  of  both 
bones  between  the  knee  and  ankle  joints." 
The  plaintiff  sustained  what  is  known  to 
the  medical  profession  as  a  "Pott*s  frac- 
ture" of  the  right  leg,  which,  as  usually 
defined,  is  the  breaking  of  one  bone  between 
the  knee  and  ankle  joints,  and  the  disloca- 
tion of  the  other,  or,  as  described  in  this 
particular  case  by  the  physicians  who  gave 
testimony,  as  the  breaking  of  the  fibula  1% 
to  2  inches  above  the  joint,  and  of  what  is 
known  as  the  "malleolus  process."  The 
physicians  further  said  that  there  was  "com- 
plete solution  of  the  continuity  of  both 
bones."  The  contention  of  appellant  is  that 
the  language  of  the  certificate  limits  the 
breaking  of  a  leg,  for  which  an  indemnity 
is  to  be  paid,  to  such  breaking  as  is  de- 
scribed in  the  language  of  the  certificate, 
and  that  there  was  not  in  this  case  a  break- 
ing of  the  shafts  of  both  bones,  within  the 
definition  set  forth  in  the  contract,  because 
the  term  "shaft"  or  "shafts"  excludes  the 
extremities  of  the  bones  and  the  malleolus 
process,  which  is  in  realit}'  a  protuberance 
from  the  head  of  the  bone.  That  there  is 
a  manifest  distinction  between  the  shaft  of 
a  bone  and  its  extremities  is  too  clear  for 
argument.  But  appellee  insists  that  the 
language  used  in  the  certificate  should  be  so 
construed  as  to  cover  the  injury  above  de- 
scribed; relying  upon  the  proposition  that 
it  is  the  duty  of  the  court  to  construe  the 
terms  of  every  policy  of  insurance  or  benefit 
certificate  most  strongly  against  the  insurer, 
and  to  resolve  every  doubt  or  ambiguity  in 
favor  of  the  insured.  There  is  no  doubt, 
about  the  rule  for  which  he  contends,  but 
the  difficulty  is  in  its  application.  If  the 
language  used  in  the  certificate  is  ambigu- 
ous, or  is  reasonably  capable  of  two  or  more 
constructions,  that  construction  should  be 
given  which  will  afford  the  insured  protec- 
tion imder  his  certificate.  But  the  parties 
have  the  right  to  make  contracts  for  them- 
selves, and  there  is  no  authoritv  for  the 
court  to  change  such  contracts.  To  take 
away  from  parties  or  from  persons  or  cor- 
porations this  undeniable  right  of  contract, 
or  to  make  contracts  for  parties,  is  not 
within  the  province  of  courts  of  justice.  In 
the  instant  case,  had  there  been  no  attempt 
at  definition  of  what  was  meant  by  the 
breaking  of  a  leg,  there  would  be  no  doubt 
that  plaintiff's  injury  was  covered  by  his 
certificate;  but  here  there  is  a  definition 
given  which  is  clear  and  unambiguous,  and 
there  is  no  reason  why  the  parties  may  not 
define  any  term  they  see  fit  to  use  in  their 
engagements  one  with  the  other.  The  cer- 
tificate plainly  says  that  the  breaking  of  the 
shaft  of  both  bones  between  the  knee  and 
ankle  joint  is  what  is  meant  by  the  term 
"breaking  of  a  leg."  We  have  no  means  of 
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knowing  what  the  insured  thought  when  he 
received  this  certificate,  and  it  matters  lit- 
tle what  his  thoughts  were  in  this  connec- 
tion, if  it  be  found  that  the  language  used 
is  plain  and  susceptible  of  but  one  construc- 
tion. True,  when  the  terms  of  an  instru- 
ment have  been  intended  in  a  different  sense 
by  the  parties  to  it,  that  sense  is  to  prevail 
against  either  party  in  which  he  had  reason 
to  suppose  that  the  other  understood  it. 
Code,  §  4617.  But  in  construing  this  stat- 
ute, which  is  simply  declaratory  of  the 
common  law,  we  have  held  that,  if  the  lan- 
guage is  plain,  it  cannot  be  used  for  the 
purpose  of  making  the  contract  conform  to 
the  notions  of  one  of  the  parties  executing 
it.  Congower  v.  Equitable  Mut.  Life  d  En- 
dowment A880,  94  Iowa,  499,  63  N.  W.  192. 
In  another  case  we  said  that  the  provision 
is  applicable  only  where  the  writing  in- 
volved is  fairly  susceptible  of  different 
meanings.  Rouss  v.  Creglow,  103  Iowa, 
60,  72  N.  W.  429.  See  also  Field  v.  Easlcni 
Bldg.  d  L.  As80.  117  Iowa,  185,  90  N.  W. 
717. 

The  pivotal  question  in  the  case,  then,  is, 
Is  the  definition  of  the  "breaking  of  a  leg," 
used  in  the  certificate  in  suit,  fairly  suscep- 
tible of  different  meanings?  This  all  de- 
pends upon  what  effect  shall  be  given  the 
use  of  the  words  "shaft"  and  "shafts." 
Looking  to  the  derivation  of  these  words,, 
we  find  that  they  mean  "handle  or  haft;  a 
shaven  or  smoothed  rod."  In  the  definition 
as  given  in  the  contract  it  is  the  shafts  of 
both  bones  between  the  ankle  and  knee 
joint.  This  clearly  excludes  the  heads  of 
the  bones,  the  joints  themselves,  or  the  proc- 
ess attached  to  these  heads,  which  have  dis- 
tinct and  definite  names.  Treating  the 
words  as  technical,  as  they  no  doubt  are, 
the  plaintiff  is  in  no  better  position.  Tech- 
nical words  are  to  be  interpreted  as  usually 
understood  by  persons  in  the  profession  or 
business  to  which  they  relate.  Oauch  v. 
St.  Louis  Mut.  L.  Ins.  Co.  88  111.  251,  30  Am. 
Rep.  554;  Dana  v.  Fiedler,  12  N.  Y.  40,  62 
Am.  Dec.  130.  The  medical  profession  are 
agreed  that  the  shaft  of  a  bone  is  something 
entirely  distinct  from  the  malleolus  process. 
There  is  no  room  for  any  doubt  as  to  what 
these  words  mean  to  the  medical  profession, 
and  nothing  in  the  record  suggestis  that  the 
parties  did  not  use  them  in  a  technical 
sense.  Even  if  there  be  a  popular  meaning- 
of  the  term  "shaft,"  it  has  not  been  dis- 
closed to  us;  and,  taking  the  full  definition 
as  given  in  the  certificate  itself,  there  are, 
as  it  seems  to  us,  no  two  constructions  to 
be  put  upon  the  language  used.  There  was, 
it  is  conceded,  no  breaking  of  the  shafts  of 
both  bones,  unless  we  say  the  protuberance 
from  the  head  of  one  of  the  bones  known  as 
'  the   "malleolus   process"   is   a   part  of   the 
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shaft  of  the  bone  between  the  knee  and  an- 
kle joint.  Manifestly  this  protuberance  is 
not  so  located.  It  projects  from  the  end  of 
the  head  of  the  bone  downward  toward  the 
heel.  Doubtless  the  accident  is  more  seri- 
ous than  if  both  shafts  had  been  broken,  and 
plaintiff  needs  his  insurance  just  as  badly 
as  if  they  had  been,  but  this  is  no  reason  for 
changing  the  terms  of  his  certificate.  The 
defendant  company  had  the  right  to  narrow 
its  liability,  to  define  the  terms  used  in  its 
certificates,  to  remove  from  the  field  of  de- 
bate the  character  of  a  particular  injury,  or, 
in  other  words,  to  make  its  own  contract. 
Having  made  its  contract,  it  is  not  within 
the  province  of  a  court  of  justice  to  change 
its  terms  to  meet  tie  equities  of  a  particu- 
lar case.  Our  views  find  support  in  the  fol- 
lowing cases:  Stevers  v.  People*8  Mut.  Acci, 
Ins.  A880.  150  Pa.  132,  16  L.  R.  A.  446,  24 
Atl.  662;  Gentry  v.  Standard  Life  d  Acci. 
Ins.  Co.  6  Ohio  S.  &  C.  P.  Dec.  114,  5  Ohio 
N.  P.  331;  Maryland  Casualty  Co.  v.  Hudg- 
ins  (Tex.)  64  L.  R.  A.  349,  76  S.  W.  746. 

The  injury  does  not  come  within  the 
terms  of  the  certificate  issued  by  the  de- 
fendant association,  and  the  court  was  in 
error  in  rendering  judgment  against  it. 
For  the  reasons  pointed  out,  the  judgment 
must  he,  and  it  is,  reversed. 

Weaver,  J.,  dissenting: 

Among  the  most  familiar  rules  of  the  law 
of  insurance  is  that  which  requires  the 
courts  to  construe  every  ambiguous  and 
doubtful  provision  of  the  policy  most  strong- 
ly against  the  insurer.  The  company  itself 
frames  the  instrument  in  language  of  its 
own  choosing,  and  it  brings  to  that  effort 
the  skill  born  of  experience  and  the  aid  of 
learned  and  astute  counsel.  The  average 
man  to  whom  that  contract  is  tendered  is 
unlearned  in  such  matters,  and  he  accepts 
it  for  what  it  seems  to  say;  relying  upon 
the  company,  or  upon  the  agent,  who  is  usu- 
ally his  neighbor,  to  act  in  good  faith  and 
furnish  him  the  indemnity  for  which  he 
pays.  It  is  to  the  credit  of  the  great  ma- 
jority of  the  companies  engaged  in  this 
most  necessary  and  useful  line  of  business 
that  the  confidence  of  the  insured  person  is 
not  often  abused,  and  when  he  suffers  loss 
within  the  apparent  terms  of  the  contract 
his  claim  is  promptly  adjusted  and  paid. 
Unfortunately,  however,  this  rule  is  not 
universal,  and  not  infrequently  the  courts 
are  required  to  deal  with  policies  which  ap- 
pear to  have  been  designed  with  a  deliber- 
ate purpose  to  deceive  and  mislead  the  hold- 
ers. Buried  in  verbiage,  ambushed  in  small 
type,  obscured  in  technical  terminology,  are 
conditions,  warranties,  forfeiture  clauses, 
and  restrictive  definitions  without  limit, 
which  no  one  ever  reads,  nor  are  they  in- 
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tended  to  be  read  or  understood,  until  a  loss 
occurs,  when  they  are  summoned  forth  from 
their  native  darkness  to  defeat  a  recovery 
by  the  assured,  or  to  serve  as  a  menace  by 
which  to  force  him  to  a  compromise  of  his 
claim.  Ordinarily  the  courts,  when  called 
upon,  are  prompt  to  thwart  such  injustice, 
though  sometimes,  as  in  the  case  at  bar, 
they  reach  the  conclusion  that  the  arm  of 
the  law  is  too  short  to  arrest  the  accom- 
plishment of  an  admitted  wrong.  The  prin- 
ciple stated  at  the  outset  of  this  dissent  has 
been  often  and  effectively  applied,  and,  in 
my  judgment,  should  be  invoked  in  the 
present  controversy. 

In  Meyer  v.  Fidelity  &  C.  Co.  96  Iowa, 
378,  59  Am.  St.  Rep.  374,  65  N.  W.  328,  the 
accident  policy  sued  upon  excepted  from  its 
operation  injuries  caused  by  "disease  or 
bodily  infirmity,"  and  the  company  defend- 
ed upon  the  theory  that  the  cause  of  Mey- 
er's death  was  within  the  exception.  There 
was  evidence  tending  to  show  that  he  was 
seen  to  sway  and  stagger  as  if  seized  with 
sudden  illness,  and  fell,  striking  his  head 
upon  the  pavement,  receiving  a  fatal  injury. 
On  the  trial  of  the  case  the  company  insist- 
ed that  the  word  "disease"  should  be  given 
its  strict  technical  meaning, — "any  derange- 
ment of  the  functions  or  alteration  of  the 
structure  of  the  animal  organs," — ^thus  nec- 
essarily including  the  slightest  and  most 
temporary,  as  well  as  the  most  serious  and 
inveterate,  ailments.  To  this  contention  we 
refused  to  yield,  saying:  "When  speaking^ 
of  an  'infirmity,'  we  generally  mean  the 
state  or  quality  of  being  infirm  physically 
or  otherwise,— -debility  or  weakness;  and 
by  .  .  .  'disease'  we  desire  to  convey 
the  impression  of  a  morbid  condition  re- 
sulting from  some  functional  disturbance  or 
failure  of  physical  function  which  tends  to 
undermine  the  constitution.  ...  In  us- 
ing either  of  the  words  we  do  not,  as  a  rule, 
refer  to  a  slight  and  mere  temporary  dis- 
turbance or  enfeeblement.  If  this  is  true 
of  our  ordinary  speaking  and  u^riting,  it  is 
certainly  clear  that  the  words  should  be  giv- 
en no  broader  meaning  when  we  find  them 
used  by  an  insurance  company  in  a  clause 
of  its  policy  which  it  relies  upon  to  defeat 
a  recovery  thereon.  The  language  used  is 
made  up  of  words  framed  by  the  company 
or  its  legal  advisers  in  an  attempt  to  limit 
as  narrowly  as  possible  the  scope  of  the  in- 
surance, and  it  is  a  universal  as  well  as  a 
fair  rule,  adopted  by  the  courts  everywhere, 
to  construe  the  terms  of  the  policy  most 
slMpgly  against  the  assurer,  and  to  resolve 
every  doubt  or  ambiguity  in  favor  of  the  as- 
sured and  against  the  assurer."  This  cer- 
tainly is  a  most  wholesome  doctrine,  and 
one  which,  I  trust,  has  not  yet  "lost  its  sa- 
vor."   The  language  which  I  have  italicized 


«84 


Iowa  Supreme  Court. 


Nov., 


in  the  foregoing  quotation  states,  with  a 
force  not  to  be  improved  upon,  the  proposi- 
tion of  law  which  in  my  judgment  controls 
this  case, — that  in  a  policy  of  accident  in- 
surance the  company  will  not  be  allowed  to 
«scape  liability  by  a  technical  construction 
of  any  word  or  phrase  in  the  contract,  but, 
for  the  purpose  of  preserving  the  policy 
holder's  indemnity,  such  words  and  phrases 
will  be  given  their  popular  meaning,  as  em- 
ployed in  ordinary  speaking  and  writing. 
Apply  that  rule  to  the  present  case,  and  the 
right  of  plaintiff  to  recover  is  too  clear  for 
argument.  The  appellant  is  here  relying  upon 
the  identical  proposition  by  which  the  com- 
pany in  the  Meyer  Case  sought  to  avoid  re- 
covery. It  insists,  and  the  majority  opinion 
sustains  its  contention,  that  what  is  meant 
by  the  "shafts  of  both  bones  between  the  knee 
and  ankle  joints''  must  not  be  sought  in  com- 
mon usage,  or  in  our  everyday  speaking  and 
writing,  but  we  must  delve  in  the  maze  of 
medical  and  anatomical  nomenclature,  and 
observe  the  minute  lines  of  demarcation  by 
which  a  learned  profession  has  mapped  and 
charted  each  particular  bone  of  the  huijian 
frame  into  subdivisions  too  small  to  permit 
the  inscription  of  their  ponderous  Latin 
names.  The  opinion  tells  us  that  in  ordi- 
nary parlance  the  word  "shaft"  is  common- 
ly the  equivalent  of  "handle  or  haft" — **a 
shaven  or  smoothed  rod."  We  find  it  ap- 
plied also  to  an  architectural  column;  to 
the  trunk  or  the  main  stem  of  a  tree;  to  the 
central  stem  or  body  of  a  feather;  to  an 
arrow;  to  the  revolving  bar  or  beam  by 
which  force  or  power  is  conveyed  from  an 
engine  to  various  kinds  of  working  machin- 
ery. It  has  many  other  applications,  but 
those  stated  are  enough  to  indicate  that  to 
the  ordinary  mind  the  word  "shaft"  conveys 
in  a  general  way  the  idea  of  a  body  having 
considerable  length  in  proportion  to  its  di- 
ameter, more  or  less  rounded  or  cylindrical 
in  form,  and  continuous  from  end  to  end. 
Now,  every  person  of  ordinary  intelligence 
knows  that  he  has  two  bones  in  each  lower 
leg;  that  those  bones  are  more  or  less 
rounded  in  form,  are  comparatively 
straight,  and  continuous  from  knee  joint  to 
ankle  joint;  and,  if  he  hears  them  spoken  of 
as  "shafts,"  his  knowledge  of  the  ordinary 
application  of  the  term  to  other  objects  en- 
ables him  to  appreciate  its  aptness,  but,  in 
the  absence  of  a  technical  education,  he  has 
no  suspicion  that  the  protection  afforded  by 
a  policy  which  insures  him  against  a  break- 
ing of  these  shafts  can  by  any  process  of  in- 
terpretation be  limited  to  a  mere  fraction 
of  the  bones  supposed  to  be  thus  designated. 
Indeed,  until  disaster  arrives,  and  in  his  in- 
nocence he  asks  payment  of  indemnity,  he 
will  never  dream  that  his  shin  bone  is  a 
"tibia,"  and  its  lower  extremity  nothing  but 
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a  worthless  "malleolus."  Even  if  we  as- 
sume the  correctness  of  the  definition  and 
of  the  illustration  given  in  the  majority 
opinion,  I  am  at  loss  to  understand  how  it 
can  be  fairly  said  that  the  reference  in  the 
policy  to  the  shafts  of  the  bones  between  the 
knee  and  ankle  joints  "clearly  excludes  the 
heads  of  the  bones,  and  processes  attached 
to  these  heads,  having  distinct  and  definite 
names."  The  bone  is  one  continuous,  solid 
structure  from  its  upper  extremity  at  the 
knee  joint  down  to  and  including  the  ex- 
treme tip  at  the  ankle  joint,  and  the  last 
inch  of  the  tip  is  no  less  a  part  of  the  bone 
than  is  any  other  inch  throughout  its 
length.  The  long  bones^of  the  leg,  when  de- 
nuded of  flesh,  are  shown  to  be  somewhat 
larger  at  the  ends  than  at  intermediate 
points,  and  it  is  these  enlarged  ends  to 
which  I  understand  the  opinion  refers  as 
"heads."  The  proposition  last  quoted  is,  in 
effect,  that  by  the  word  "shafts"  the  par- 
ties must  be  presumed  to  have  meant  that 
the  company  should  be  liable  for  no  frac- 
ture except  such  as  might  occur  in  the 
smaller  part  of  the  bones,  between  the  en- 
larged ends;  and,  had  plaintiff  sustained  a 
complete  fracture  of  both  bones  through 
both  heads  ^^tween  knee  and  ankle  joints," 
his  leg  would  still  be  unbroken,  for  the  pur- 
poses of  this  case. 

It  is  said  by  the  majority,  also,  that  "the 
distinction  between  the  shaft  of  a  bone  and 
its  extremities  is  too  clear  for  argument/' 
That  there  is  a  difference  between  a  yard- 
stick and  the  ends  of  a  yardstick  is  admit- 
tedly evident  to  the  dullest  intellect,  but 
just  how^  to  effect  a  "complete  solution"  of 
either  "extremity"  of  a  yardstick,  and  leave 
that  ancient  standard  of  measure  unbroken 
and  unimpaired,  is  beyond  my  comprehen- 
sion. It  appears,  however,  that  the  appel- 
lant is  the  discoverer  of  a  method  by  which 
the  seemingly  impossible  may  be  accom- 
plished. Nor  can  I  appreciate  the  conclu- 
siveness of  the  argument  based  upon  the 
thought  that  the  so-called  malleolus  is  a 
mere  process  or  protuberance  from  the  head 
of  the  bone,  and  is  known  to  physicians  and 
surgeons  by  a  distinctive  name.  Gape  Col- 
ony is  none  the  less  a  part  of  Africa  be- 
cause it  constitutes  the  small  end  of  the 
continent,  and  has  a  name  of  its  own. 
Moreover,  the  policy  itself  clearly  indicates 
that  the  word  "shaft"  was  used  as  applica- 
ble to  the  entire  bone.  In  speaking  of  a 
fracture  of  the  "shafts  of  both  bones  be- 
tween the  knee  and  ankle  joints,"  it,  in  sub- 
stance and  effect,  describes  the  bones  to 
which  it  refers  as  extending  from  joint  to 
joint,  or,  in  other  words,  the  bones  entire 
from  one  extremity  to  the  other.  That  is 
the  meaning  which  would  be  given  it  by  the 
average   reader,   and  the   insurer  must  be 
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held  to  have  meant  the  phrase  in  the  sense 
in  which  it  would  appeal  to  such  reader. 
The  company  will  not  be  permitted  to  as- 
sume that  the  insured  person  knows  the 
technical  meaning  of  terms  employed  in  the 
policy.  Potter  v.  Phenix  Ins.  Co.  63  Fed. 
382. 

That  both  bones  of  the  plaintiff's  leg  were 
in  fact  broken,  there  is  no  dispute.  The 
physician  describes  the  injury  as  a  "frac- 
ture of  the  tibia  of  the  right  leg,  broken 
across  the  malleolus,  and  of  the  fibula  3 
inches  above  the  joint;  a  complete  solution 
of  the  continuity  of  both  bones."  This  I 
understand  to  mean  that  there  was  a  com- 
plete breaking  and  severance  of  each  of  both 
bones  into  two  separate  fragments.  The 
fact  that  the  lower  fragment  of  the  tibia 
was  small,  as  compared  to  the  entire  bone^ 
is  a  matter  of  no  moment.  The  breaking 
was  complete,  and  plaintiff's  cause  of  action 
was  perfect.  There  is  a  noted  precedent  in 
fiction  for  the  thought  that  the  smallness  of 
the  fruit  of  transgression  may  be  pleaded  in 
extenuation  of  the  fault,  but  the  time  has 
not  yet  arrived  when  we  can  safely  recog- 
nize it  as  a  principle  of  law. 

Illustrating  the  tendency  of  courts  to  con- 
strue policies  of  insurance  broadly  and  lib- 
erally, in  the  interest  of  the  assured,  I  call 
attention  to  a  few  of  the  many  precedents. 
Under  a  policy  insuring  against  the  acciden- 
tal loss  of  "two  entire  feet,"  a  recovery  was 
had  on  proof  that  the  assured  received  a 
gunshot  wound  in  the  back,  producing  total 
paralysis  of  both  legs  and  feet.  Sheanon 
V.  Pacific  Mut.  L.  Ins.  Co.  77  Wis.  618,  0 
L.  R.  A.  685,  20  Am.  St.  Rep.  151,  46  N. 
W.  790.  Under  an  insurance  against  a  like 
loss  of  an  "entire  hand,"  recovery  was  sus- 
tained on  proof  that  a  "little  over  one-half 
the  hand,  anatomically  speaking,"  had  been 
lost  by  an  accidental  injury.  Sneck  v. 
Travelers*  Ins.  Co.  88  Hun,  94,  34  N.  Y. 
Supp.  545.  Under  a  similar  policy,  it  was 
shown  that  the  assured  had  lost  three  fin- 
gers wholly,  and  part  of  the  fourth,  and 
that  the  joint  of  the  thumb  was  destroyed. 
Contending  for  the  literal  construction  of 
the  policy,  the  company  insisted  that  it  re- 
quired the  amputation  of  the  member  at  or 
above  the  wrist,  to  constitute  the  loss  of  an 
entire  hand;  but  the  court  held  that  this 
^*would  be  too  much  of  a  refinement  upon 
language  for  practical  purposes,"  and  sus- 
tained an  instruction  submitting  the  ques- 
tion to  a  jury.  Lord  v.  American  Mut. 
Acci.  Asso.  89  Wis.  19,  26  L.  R.  A.  741,  46 
Am.  St.  Rep.  815,  61  N.  W.  293;  Supreme 
Court  of  Honor  v.  Turnery  99  111.  App.  310. 
Bearing  in  the  same  direction,  see  Corbet t 
V.  Spring  Garden  Ins.  Co.  85  Hun,  250,  32 
N.  Y.  Supp.  1059.  A  condition  against  lia- 
bility of  the  company  for  death  or  injury 
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by  the  "inhalation  of  gas"  has  been  held  to 
refer  solely  to  a  voluntary  inhalation,  and 
recovery  upheld  for  the  death  of  a  policy 
holder  by  suffocation  by  gas  in  a  well. 
Pickett  V.  Pacific  Mut.  L.  Ins.  Co.  144  Pa. 
79,  13  L.  R.  A.  661,  27  Am.  St.  Rep.  618,  22 
Atl.  871.  To  same  effect,  Paul  v.  Travelers* 
Ins.  Co.  112  N.  Y.  472,  3  L.  R.  A.  443,  8  Am. 
St.  Rep.  758,  20  N.  E.  347.  An  exception 
of  death  caused  by  "poison  in  any  way  tak- 
en, administered,  absorbed,  or  inhaled," 
does  not  prevent  recovery  for  a  death 
caused  by  poison  accidentally  taken.  Met- 
ropolita^  Acci.  Asso.  v.  Froiland,  161  111. 
30,  52  Am.  St.  Rep.  359,  43  N.  E.  766; 
Travelers*  Ins.  Co.  v.  Dunlap,  160  111.  642, 
52  Am.  St.  Rep.  355,  43  N.  E.  765;  Penfold 
V.  Universal  L.  Ins.  Co.  85  N.  Y.  317,  39 
Am.  Rep.  660.  Where  the  insurance  was 
against  "total  and  permanent  loss  of  eye- 
sight," the  assured  was  permitted  to  recov- 
er on  proof  of  the  total  and  permanent  loss 
of  one  eye.  Maynard  v.  Locomotive  Engi- 
neers' Mut.  Life  d  Acci.  Ins.  Asso.  16  Utah, 
145,  67  Am.  St.  Rep.  602,  51  Pac.  259.  In 
the  last  case  cited  the  court  says:  "The 
terms  of  the  by-law  in  question  must  be  in- 
terpreted liberally  and  reasonably,  and,  as 
they  appear  to  be  susceptible  of  two  con- 
structions, that  must  be  adopted  which  will 
more  nearly  carry  out  the  benign  object  of 
the  association  and  sustain  the  claim  of  the 
injured.  The  provision  will  not  be  scruti- 
nized for  the  purpose  of  enabling  the  organi- 
zation to  escape  liability  to  any  of  its  mem- 
bers." Insurance  against  injury  by  which 
the  assured  is  "totally  disabled;  absolutely, 
necessarily,  and  continuously  confined  to 
the  house" — ^will  sustain  a  recovery  on 
proof  of  total  disability  for  labor,  although 
the  injured  person  remained  most  of  the 
time  in  the  open  air.  Scales  v.  Masonic 
Protective  Asso.  70  N.  H.  490,  48  Atl.  1084. 
The  court  there  argues  that  it  was  unrea- 
sonable to  suppose  that  company  intended 
its  language  to  be  imderstood  literally,  and 
adds:  "Such  supposition  cannot  be  enter- 
tained without  an  accompanying  inference 
that  the  defendant  intended  to  deceive." 
Under  a  policy  insuring  against  death  by 
"external,  violent,  and  accidental  means," 
and  excluding'  all  "injuries  from  poison  or 
anything  accidentally  or  otherwise  taken, 
administered,  absorbed,  or  inhaled,"  a  peti- 
tion alleging  that  the  assured  came  to  his 
death  by  swallowing  hard,  pointed,  resistant 
substances  of  food,  which  perforated  his  in- 
testines, already  weakened  by  disease,  was 
held  to  state  a  good  cause  of  action.  Mil- 
ler V.  Fidelity  d  C.  Co.  97  Fed.  836.  A 
real-estate  and  loan  broker,  who  held  a  pol- 
icy against  loss  of  time  which  shall  "imme- 
diately and  wholly  disable  and  prevent  him 
from   prosecuting  any   and   every   kind   of 
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business  pertaining  to  his  occupation,"  suf- 
fered the  dislocation  of  a  shoulder.  He  was 
able  to  go  to  his  office  every  day  and  give 
orders,  and  directions  to  his  assistant,  but 
did  no  other  work.  It  was  held  there  was 
no  error  in  submitting  the  claim  to  a  jury. 
Turner  v.  Fidelity  <C-  C.  Co.  112  Mich.  426, 
38  L.  R.  A.  529,  67  Am.  St.  Rep.  428,  70  N. 
W.  898.  See  also  Young  v.  Travelers*  Ins. 
Co.  80  Me.  244,  13  Atl.  896.  In  the  Turner 
Case  the  court  restates  the  familiar  rule  as 
follows:  "Where  a  stipulation  or  excep- 
tion to  a  policy  emanating  from  the  insurer 
is  capable  of  two  meanings,  the  one  is  to  be 
adopted  which  is  the  most  favorable  to  the 
insured."  The  policy  should  "be  framed 
with  such  deliberate  care  that  no  form  of 
expression  by  which,  on  the  one  hand,  the 
party  insured  can  be  caught,  or,  .  .  . 
on  the  other,  the  company  can  be  cheated, 
should  be  found  on  the  face  of  it." 

The  foregoing  are  a  few  of  very  many 
cases,  all  of  which  deny  the  right  of  an  in- 
surance company  to  escape  liability  on  its 
policy  by  strict  or  technical  interpretation 
of  its  language.  In  not  one  of  the  cases  re- 
ferred to  could  the  policy  holder  have  recov- 
ered, had  the  court  permitted  the  contract 
to  be  interpreted  strictly  and  technically, 
according  to  its  literal  terms,  as  this  court 
proposes  to  interpret  the  policy  now  be- 
fore us.  In  all  of  the  decisions  which  it 
has  been  my  privilege  to  examine  upon  this 
subject,  I  have  failed  to  find  a  single  exam- 
ple in  which  the  facts  called  more  loudly 
for  the  application  of  the  rule  thus  ap- 
proved than  does  the  one  at  bar.  This  con- 
troversy involves  but  a  trifling  sum  of  mon- 
ey, and  would  not  justify  the  time  here  giv- 
en to  its  attention  but  for  the  precedent 
which  it  establishes.  It  is  a  matter  of  com- 
mon notoriety  that  in  the  wake  of  legiti- 
mate insurance,  which  is  the  development 
of  centuries,  there  has  sprung  up  within  re- 
cent years  a  countless  horde  of  unsubstan- 
tial schemes,  represented  by  swarms  of  per- 
suasive agents  and  promoters,  by  whom  a 
very  large  proportion  of  the  people  has  been 
wheedled  into  purchasing  so-called  indem- 
nity against  all  the  ills  to  which  flesh  is 
67  L.  R.  A. 


heir.  Many  millions  of  dollars  have  been 
expended  upon  these  glittering  schemes  by 
wage  earners  and  small  property  holders, 
only  to  find  concealed  within  their  contracts 
some  unsuspected  condition  which  renders 
them  valueless  in  the  hour  of  misfortune, 
or,  if  perchance  the  contract  be  perfect  in 
form,  to  find  that  the  entire  •  assets  of  the 
insurers  are  represented  by  an  office  desk 
filled  with  finely  engraved  stationery  and 
advertising  matter,  describing  with  florid 
laudation  the  benevolent,  fraternal,  and  un- 
selfish character  of  the  enterprise.  I  do  not 
wish  to  be  understood  as  placing  the  appel- 
lant company  in  this  class.  The  record  be- 
fore us  is  very  brief,  disclosing  but  few 
facts,  and  the  company  is  entitled  to  the 
benefit  of  the  general  presumption  of  good 
faith  which  attaches  to  all  ordinary  busi- 
ness transactions.  This  charitable  pre- 
sumption in  which  the  law  indulges  also 
compels  us  to  assume  that,  in  framing  its 
contract,  the  appellant  used  the  words 
which  we  have  been  considering  in  the  sense 
in  which  it  must  have  known  the  plaintiff 
would  understand  them,  and  not  in  the  tech- 
nical sense  in  which  it  now  asks  the  court 
to  interpret  them.  To  adopt  any  other  the- 
ory would  make  necessary  the  inference  that 
it  deliberatelv  intended  to  deceive. 
•  The  suggestion  in  the  majority  opinion 
that  the  company  had  the  right  to  make  its 
own  contract  is  true  in  a  restricted  sense 
only.  In  few,  if  any,  lines  of  business  have 
legislatures  and  courts  gone  further  in  re- 
stricting and  regulating  contract  rights  and 
relations  than  in  matters  pertaining  to  in- 
surance. The  peculiar  nature  of  the  busi- 
ness has  not  only  justified,  but  compelled, 
the  interposition  and  exercise  of  this  power 
of  regulation  and  supervision  for  the  pro- 
tection of  the  public,  and  we  should  be  care- 
ful not  to  relax  our  insistence  upon  every 
rule  by  which  that  protection  is  made  ef- 
fectual. 

In  my  opinion,  the  judgment  of  the  dis- 
trict court  should  be  affirmed. 

Bishop,  J.:     I  concur  in  the  conclusion 
reached  bv  Weaver,  J. 


1908. 
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CINCINNATI,  LAWRENCEBURG,  &  AU- 
RORA ELECTRIC  STREET  RAILROAD 
COMPANY,  Plff,  in  Err., 

V. 

George  J.  LOHE,  Admr.,  etc.,  of   William 

Lohe,  Deceased. 

(68  Ohio  St.  101.) 

*1  An  internrban  electric  railroad  In 
classed  as  a  street  railroad  by  the  stat- 
utes of  this  state. 

2.  While  such  Internrhan  railroad 
companies  are  subject  to  the  same 
resrulatlons  and  have  all  the  powers  of 
street  railroad  companies,  so  far  as  applica- 
ble, the  law  of  negligence  governing  the  stand- 
ing on  a  platform  of  a  moving  street  car 
in   a   municipality   is   not  applicable   to   the 

*Headnote8  by  the  Coubt. 


case  of  standing  on  such  platform  of  a  mov 
log  Interurban  car  in  the  open  country. 

3.  The  la^T  of  nearllarence  ifovernlniK 
the  standlnflT  on  a  platform  of  a  mov- 
Inar  Interurban  car  outside  of  a 
municipality  is  the  same  as  in  the  case 
of  steam  cars :  and  where  a  rule  of  the  com- 
pany prohibits  passengers  from  standing  on 
the  platform,  and  notice  thereof  is  properly 
posted,  or  where  the  passengers,  upon  re- 
quest, refuse  to  enter  the  car,  there  being 
in  either  case  vacant  seats,  they  remain  on 
the  platform  at  their  peril. 

4.  In  a  contract  for  safe  carrlaare, 
there  Is  an  Implied  agrreement  that 
the  passenger  will  obey  the  reasonable  rules 
of  the  carrier :  and  where  the  passenger  pur- 
posely violates  such  rule,  and  is  thereby  in- 
jured, he  cannot  recover  damages  from  the 
carrier  in  an  action  on  the  contract. 

(March   3,    1003.) 


Note. — Is  an  interurban  railroad  company  con- 
Irolled  hy  the  general  railroad  law  in  re- 
f/ard  to  the  operation  of  railroads  as  car- 
riers of  passengers  f 

The  cases  are  very  meagre  on  this  question. 
Many  cases  have  arisen  in  which  the  rule  might 
have  been  determined,  but  the  question  was 
not  discussed.  For  instance,  in  cases  against 
street  railroad  companies  for  injuries  to  pas- 
sengers the  rule  of  contributory  negligence  is 
generally  applied,  and  to  substantiate  that  rule 
the  court  often  cites  cases  that  were  actions 
against  steam  railroad  companies  operating  un- 
der the  general  railroad  law,  without  attempt- 
ing to  distinguish  between  those  cases.  Such 
cases  are  not  cited  In  this  note.  The  rule  is 
stated  in  Cincinnati,  L.  &  A.  Electric  Stbbet 
K.  Co.  V.  LOHB  that  an  interurban  electric  rail- 
road is  classed  as  a  street  railroad  by  the 
Ohio  Statutes,  and  subject  to  the  same  regula- 
tions ;  yet,  the  law  of  liability  is  that  of  a 
general  railroad  for  injuries  received  by  a  pas- 
senger outside  of  the  city  limits.  This  seems 
to  be  sound.  A  few  cases  which  appear  to 
have  been  those  of  interurban  railroads,  but 
were  not  technically  classed  as  such  by  the 
•courts,  incidentally  discuss  the  duty  of  the 
carrier  to  the  public. 

In  New  York  the  question  of  applicability  of 
the  general  railroad  law  to  a  horse  railroad  was 
raised,  but  In  two  cases  It  was  held  that  the 
defendants  did  not  bring  themselves  within  the 
terms  of  the  statute. 

As  In  Lehr  v.  Stelnway  &  H.  P.  R,  Co.  26 
N.  Y.  Week.  Dig.  433,  8  N.  Y.  S.  R.  813,  Af- 
firmed in  118  N.  Y.  556,  23  N.  E.  889,  which 
was  an  action  against  a  railroad  company  us- 
ing horse  cars,  for  Injuries  caused  to  a  passen- 
ger who  was  crowded  off  the  front  platform, 
the  defendant  claimed  that  it  was  exempt  under 
N.  Y.  Laws  1850.  chap.  140,  $  46  (general 
railroad  law),  providing:  "In  case  any  pas- 
senger on  any  railroad  shall  be  injured  while 
on  the  piatform  of  a  car,  or  on  any  baggage, 
wood,  or  freight  car,  In  violation  of  the  print- 
ed regulations  of  the  company  posted  up  at 
the  time  in  a  conspicuous  place  inside  of  Its 
passenger  cars  then  in  the  train,  such  company 
shall  not  be  liable  for  the  injury  :  Provided  said 
company  at  the  time  furnished  room  inside  its 
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passenger  cars  sufiicient  for  the  proper  accom- 
modation of  its  passengers."  It  was  held  that 
at  this  time  there  was  no  seat  furnished  him  in 
the  car,  and  therefore  the  statute  invoked  by 
the  defendant  had  no  application. 

So  in  Nolan  v.  Brooklyn  City  &  N.  R.  Co.  87 
N.  Y.  63,  41  Am.  Rep.  345,  which  vtas  an  ac- 
tion by  a  passenger  for  injuries  received  by 
being  Jolted  off  the  front  platform  of  a  street 
car,  drawn  by  horses,  by  reason  of  the  driver 
whipping  one  of  the  horses,  it  was  contended 
that  the  defendant  was  exempt  under  New  York 
Laws  1850,  p.  211,  §  46,  supra.  It  was  held 
that  this  act  relieved  companies  from  liability 
where  they  posted  in  their  cars  a  warning 
against  riding  on  the  platform,  and  furnished  a 
seat  for  the  passenger  within  the  car :  but 
the  notice  in  this  case  was :  "Passengers  are 
forbidden  to  get  on  or  off  the  car  while  in  mo- 
tion ;  or  on  or  off  the  front  platform ;  or  on  or 
off  the  side,  except  nearest  the  sidewalk."  This 
was  held  not  to  forbid  the  riding  on  the  front 
platform. 

In  an  action  against  a  horse  railroad,  the 
court  distinguished  between  the  difference  in 
the  care  required  of  a  passenger  and  that  of 
one  on  a  railroad  train,  holding  that  the  gen- 
eral rule  of  contributory  negligence  arising  from 
riding  on  a  platform,  applicable  in  a  steam 
railroad  case,  does  not  apply  to  a  horse  rail- 
road. 

This  was  in  Meesel  v.  Lynn  &  B.  R.  Co. 
8  Allen,  234,  which  was  an  action  for  in- 
juries sustained  by  a  passenger,  riding  on  the 
front  platform  of  a  horse  railroad  car,  being 
thrown  from  the  car  by  a  Jerk.  The  court  re- 
ferred to  cases  discussing  the  law  of  care  re- 
quired In  railroad  cases,  and  said :  "In  the 
cases  above  cited,  it  ought  to  be  known  by  all 
persons  who  have  anything  to  do  wMth  rail- 
road trains  that  it  is  hazardous  and  Inconsist- 
ent with  the  exercise  of  ordinj:;y  care  to  leave 
the  seats  provided  for  passengers  and  stand  up- 
on the  platform,  or  attempt  to  leave  the  train 
while  it  is  in  motion,  or  to  sit  with  an  elbow 
projecting  beyond  the  external  surface  of  a 
window,  or  to  cross  a  moving  train  by  passing 
between  the  cars.  But,  in  respect  to  the  facts 
stated  in  this  report,  there  is  no  such  general 
knowledge   as   enables    the   court   to   say    that 
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ERROR  to  the  Circuit  Court  for  Hamilton 
County  to  review  a  judgment  affirming 
a  judgment  of  the  Court  of  Common  Pleas 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  the  alleged  negligent 
killing  of  plaintiff's  intestate.    Reversed. 

Statement  by  Burket,  Ch.  J.: 
The  plaintiff  in  error,  the  Cincinnati, 
Lawrenceburg,  &  Aurora  Electric  Street 
Railroad  Company,  is  the  owner  of  an  inter- 
urban  electric  street  railroad,  extending 
from  Cincinnati  to  Lawrenceburg  and  Au- 
rora, with  a  branch  extending  from  Cleves 
to  Harrison.  The  road  is  constructed  with 
heavy  rails  laid  on  cross-ties,  and  equipped 
with  large  coaches,  with  seats  on  each  side 
of  the  aisle,  two  compartments, — one  a 
smoker, — a  vestibule  at  each  end,  with 
steps  leading  to  the  ground,  and  propelled 
in  the  ordinary  manner  by  electricity.  On 
July  4,  1900,  William  Lohe  was  received  as 
a  passenger  at  Cleves  to  be  carried  to  Harri- 
son, paid  Ills  fare,  and  took  a  position  on 


the  rear  platform  or  vestibule,  where  he  re- 
mained, smoking  a  cigar,  until  the  car  be- 
came derailed  and  fell  on  its  side,  and  he 
was  killed.  It  was  a  rule  of  the  company 
that  passengers  were  not  allowed  on  the 
platform,  and  a  notice  was  posted  on  the 
platform  where  he  stood:  "Passengers  not 
allowed  on  the  platform."  His  attention 
\A'as  called  to  this  notice  by  the  conductor, 
ana  he  was  ordered  to  go  into  the  car,  as 
there  were  empty  seats  there  for  his  accom- 
modation. He  refused,  and  said  that  he  did 
not  care  about  going  in,  as  he  was  smoking 
a  cigar.  Shortly  thereafter  the  assistant 
conductor  requested  him  to  step  inside  the 
ear,  but  he  remained  on  the  platform  until 
the  car  became  derailed  in  going  around  a 
curve,  and  he  was  killed.  Those  in  the  car 
were  not  injured,  except  one  man,  whose  leg 
was  slightly  injured.  The  petition  of  the 
plaintiff  below  avers  that,  in  consideration 
of  the  fare  so  paid,  the  railroad  company 
undertook  to  safely  carry  the  deceased  as  a 
passenger    from    Cleves    to    Harrison,    and 


the  plalntifT  did  not  use  due  care.  On  the 
contrary,  it  is  well  known  that  the  highest 
speed  of  a  horse  railroad  car  Is  very  moderate, 
and  the  driver  easily  controls  it,  and  stops  the 
car  by  means  of  his  voice,  his  reins,  and  his 
brake.  In  turning  around  an  angle  from  one 
street  to  another,  passengers  are  not  required 
to  expect  that  he  will  drive  at  a  rapid  rate ; 
but,  on  the  contrary,  might  reasonably  expect 
a  careful  driver  to  slacken  his  speed.  The 
seats  Inside  the  car  are  not  the  only  places 
where  the  managers  of  the  train  expect  pas- 
sengers to  remain  ;  but  It  is  notorious  that  they 
stop  habitually  to  receive  passengers  to  stand 
inside  till  the  car  is  full,  and  then  to  stand  up- 
on the  platforms  till  they  are  full,  and  con- 
tinue to  stop  and  receive  them  even  after  there 
Is  no  place  for  them  to  stand  except  on  the 
steps  of  the  plutiorms.  Neither  the  officers  of 
these  corporations,  nor  the  managers  of  the 
cars,  nor  the  traveling  public,  seem  to  regard 
this  practice  as  hazardous ;  nor  does  experience 
thus  far  seem  to  require  that  It  should  be  re- 
strained upon  the  ground  of  its  danger." 

In  Alabama  a  dummy  line  was  held  to  be  a 
railroad,  and  the  railroad  law  in  regard  to 
trains  stopping  at  an  intersecting  crossing  was 
held  applicable.  One  of  the  reasons  given  was 
that  this  application  would  protect  human  life. 

In  Birmingham  Mineral  R.  Co.  v.  Jacobs,  92 
Ala.  1S7,  12  L.  R.  A.  830,  9  So.  320,  which  was 
an  action  for  the  death  of  an  engineer  on  a 
dummy  line  between  Birmingham  and  Ensley 
City,  against  a  railroad  for  failure  to  stop  at 
intersections,  thereby  causing  the  death  of  the 
intestate,  it  was  held  that  a  dummy  line  was  a 
railroad,  under  Ala.  Code,  §  1921,  providing 
that  such  corporation  shall  have  power  to  con- 
struct, maintain,  and  use  a  street  railroad  upon 
the  streets,  and  upon  the  lines,  and  between  the 
termini  named  in  the  certificate,  in  any  city 
or  town,  upon  such  terms  and  in  such  manner 
as  may  be  authorized  by  the  proper  authorities. 
The  court  said :  **A  railroad  organized  under 
this  act  of  the  legislature,  running  beyond  the 
corporate  limits  of  any  city  or  town  and  through 
counties,  is  not  and  necessarily  cannot  be  a 
67  L.  R.  A. 


street  railway,  within  the  meaning  of  the  Con 
stitutlon,  and  the  provisions  of  the  Code  In  re- 
gard to  street  railways.  Except  as  to  its  ter- 
mini, it  is  entirely  independent  of  municipal 
control.  It  derives  its  corporate  powers  and 
existence  under  the  act  of  the  legislature,  after 
leaving  the  city  boundaries,  by  contract  with 
the  counties  through  which  it  runs.  There  is 
no  limitation  to  the  extent  of  such  a  road.  Un- 
der Its  provision,  a  road  could  be  constructed 
from  HuntsvlUe  to  Mobile, — traversing  the  en- 
tire length  of  the  state.  There  is  no  limitation 
upon  the  power  and  character  of  the  propelling 
force,  or  the  business  to  be  conducted.  It  Is 
common  knowledge  that  railroads  incorporated 
under  this  act,  having  in  use  heavy  dummy  en- 
gines, run  from  Birmingham  to  Bessemer  City, 
and  to  other  parts  of  the  state,  traversing  wide 
scopes  of  country  with  regular  stations,  so- 
liciting patronage,  and  competing  with  other 
railroads  in  carrying  both  freight  and  passen- 
gers. The  very  act  Itself,  in  the  second  section, 
no  longer  designates  railroads  organized  under 
its  provisions,  after  they  leave  the  corporate 
limits,  as  street  railways,  but  as  ^railroad  com- 
panies.* They  are  engaged  in  the  same  busi- 
ness as  other  roads,  propelled  by  the  same  dan- 
gerous power  of  steam,  and  attended  with  the 
dangers  Incident  to  the  operation  of  other  rail- 
roads. Is  there  any  reason  why  such  roads 
should  not  provide  comfortable  depots  for  pas- 
sengers in  the  country,  and  have  their  freight 
rates  regulated,  where  they  carry  freight,  and 
be  taxed  as  other  railroads,  engaged  in  like 
business?  Is  there  any  reason  why  they  should 
not  be  required  to  put  up  sign  boards,  and  ring 
signal  bells,  and  stop  their  trains  at  public  road 
crossings  and  at  railroad  crossings,  and  observe 
all  the  safeguards  required  of  other  railroads, 
to  prevent  collisions  and  for  the  protection  of 
human  life?  Is  it  reasonable  to  hold  that,  be- 
cause of  the  structure  of  dummy  engines,  many 
of  these  regulations  can  be  observed  and  com- 
plied with  by  those  in  control  of  them  more 
easily  than  other  engines;  therefore  they  shall 
not  obey  them  at  all?  After  leaving  the  city 
limits,  as  we  have  shown,  they  are  no  longer 
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that  by  tlie  negligence  of  the  company  the 
car  was  thrown  from  the  track,  and,  with- 
out any  fault  <Jn  his  part,  he  was  thereby 
killed.  The  railroad  company  answered, 
and  denied  all  negligence  on  its  part,  and 
denied  that  his  death  was  caused  without 
any  fault  on  his  part.  Upon  a  trial  before 
the  court  and  a  jury,  a  verdict  was  returned 
in  favor  of  the  administrator  and  against 
the  company.  A  motion  for  a  new  trial 
was  overruled,  and  judgment  entered  on  the 
verdict,  to  all  of  which  proper  exceptions 
were  saved.  The  circuit  court  affirmed  the 
judgment,  and  thereupon  a  petition  in  error 
was  filed  here  by  the  railroad  company, 
seeking  to  reverse  the  judgments  of  the  low- 
er courts.  The  errors  complained  of  arise 
upon  the  charge  as  given,  and  upon  refusal 
to  charge  as  requested,  and  these  will  be 
noted  in  the  opinion. 

Messrs.    Peck,    Shaffer,    A    Peck    and 

Skepkerd  A  Skaffer,  for  plaintiff  in  error. 

By  reason  of  violation  of  the  rule,   de- 


ceased ceased  to  be  entitled  to  the  protection 
due  a  passenger,  and  was  only  entitled  to* 
the  exercise  of  that  degree  of  care  which 
would  protect  him  against  wilful  or  reck- 
less injuries. 

Thane  v.  Scranion  Traction  Co.  191  Pa. 
249,  71  Am.  St.  Rep.  767,  43  Atl.  136;  Bard 
V.  Pennsylvaniu  Traction  Co.  176  Pa.  97,  53- 
Am.  St.  Rep.  672,  34  Atl.  953;  Nieboer  v. 
Detroit  Electric  R.  Co.  128  Mich.  486,  87 
N.  W.  626:  Booth,  Street  Railways,  U  339, 
340:  3  Thomp.  Neg.  2d  ed.  H  2956;  Xellis, 
Street  Surface  Railroads,  p.  473. 

Interurban  electric  traction  lines  more 
nearly  resemble  steam  roads  as  to  construc- 
tion and  equipment  and  service  than  street 
railroads,  and  the  rules  of  law  governing 
the  conduct  of  passengers  on  steam  rail- 
roads should  be  applied  to  them. 

The  general  rule  with  reference  to  steam- 
railroad  cars  is  that,  if  a  passenger  elects^, 
to  ride  upon  the  platform  without  any  ne- 
cessity, real  or  apparent,  for  taking  that  po- 
sition, and  while  so  riding  is  injured  under 


street  railways,  subject  to  municipal  regula- 
tions, and,  if  not  railroads  within  the  meaning 
of  the  general  law,  we  may  well  inquire.  What 
kind  of  railroads  are  they,  and  by  what  laws  are 
they  governed?  Can  it  be  presumed  that  the 
legislature  Intended  to  provide  for  the  incorpo- 
ration of  a  species  of  railroad  companies  sui 
ffcnerin,  not  subject  to  any  law  except  the  com- 
mon law,  for  common  carriers,  while  the  duties 
and  liabilities  of  all  other  railroad  companies 
are  regulated  and  controlled  by  statutory  en- 
actments? We  are  of  the  opinion  that  the 
Ensley  Railway  comes  directly  within  'rail- 
road companies.*  as  defined  by  S  1173  of-  the 
Code  of  1886,  and  which  is  as  follows :  'Sec- 
tion 1173.  Meaning  of  "Railroad  Company." 
Unless  clearly  otherwise  apparent  from  the  con- 
text, the  term  "railroad  company,"  as  used  in 
this  chapter,  includes  any  person  or  corpora- 
tion owning  or  operating  a  railroad.' " 

T^e  protection  of  passengers  traveling  on 
electric  cars  Is  said  to  be  governed  by  the  gen- 
eral railroad  law,  In  Alabama. 

This  rule  is  stated  in  Louisville  &  N.  R.  Co. 
V.  Anchors.  114  Ala.  492,  62  Am.  St.  Rep.  116, 
22  So.  279,  which  was  an  action  against  a  rail- 
road company  for  killing  a  conductor  on  an 
electric  car,  the  complaint  alleging  that  the  de- 
fendant ran  its  trains  In  the  city  without  sig- 
nals and  at  excessive  speed,  contrary  to  the 
city  ordinance.  The  court  said  :  "Section  1145 
of  the  Code  of  1886  provides  as  follows :  *Wh«i 
the  tracks  of  two  railroads  cross  each  other,  en- 
gineers and  conductors  must  cause  the  trains 
of  which  they  are  in  charge  to  come  to  a  full 
stop  within  100  feet  of  such  crossing,  and  not 
proceed  until  they  know  the  way  to  be  clear ; 
the  train  on  the  railroad  having  the  older  right 
of  way  being  entitled  to  cross  first.'  The  de- 
murrer raises  the  question  as  to  whether  'the 
railroad  of  the  Oxford  Lake  Line,  an  electric 
railroad  running  from  Anniston  to  a  point  be- 
yond the  corporate  limits  of  the  city,  upon 
which  the  plaintilf's  intestate  was  conductor,' 
is  a  railroad,  within  the  meaning  of  said  { 
1145.  In  the  case  of  Birmingham  Mineral  R. 
Co.  V.  Jacobs,  92  Ala.  199,  12  L.  R.  A.  830, 
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9  So.  320,  we  had  occasion  to  consider  SS  1145 
and    1173.      The    question    in    that    case    was: 
whether   railroads   using   dummy   engines,    &nd 
operated  beyond  city  limits,  are  subject  to  these 
provisions.       After  ^  careful    deliberation,    this- 
court  reached  the  conclusion  that  railroad  cor- 
porations organized  under  and  by  virtue  of  Sf 
191 S  and  1921  of  the  Code  of  1886,  as  amended' 
by  act  of  B^ebruary  25th,  1887  (Acts  1886.  1887, 
p.  144).  were  not  strictly  street  railways,  as  con- 
templated in  the  statute  providing  for  the  or- 
I  ganization  and  operation  of  street  railroads  (SS 
1603-1612,  Code  1886),  and  that  railroads  or- 
I  ganized  under  the  act  of  February  25th  [1887] 
supra,  using  dummy   engines,   were  subject   to- 
said   statutory  provisions.     The   question  now 
I  is  whether  a  railroad  upon  which  electricity  is- 
I  used  as  the  moving  power  is  a  railroad^  with- 
I  in  the  provisions  of  the  statute.    The  statute  itp 
i  self  makes  no  distinction,  and,   in  considering 
the  purposes  Intended  in  the  adoption  of  these 
:  regulations,  we  are  unable  to  see  any  good  rea- 
I  son  why   persons  traveling  upon   electric  cars 
are  not  entitled  to  the  same  protection  as  those- 
travellng  upon  cars  propelled  by  steam.    Pub- 
lic necessities,  even  within  city  limits,  demand' 
I  increased   facilities   for   travel   over   the   horse 
I  car ;  and  many  decisions  of  courts  applicable  to 
I  street  railways  operated  by   horses  could  not 
I  be  applied  without  manifest  injustice  to  trains 
operated  by  steam   or  electricity.     The  speed, 
economy,  and  convenience  afforded  by  electricity 
commend  its  use,  even  for  commercial  purposes, 
as  well  as  travel,  as  superior  in  some  respects- 
to  any  other  motive  power  thus  far  applied. 
A  railroad  within  the  provisions  of  the  statute- 
does  not  cease  to  be  such  railroad  because  it 
may  discontinue  the  use  of  steam,  and  substi- 
tute  that   of   electricity.     The   change   in    the- 
motor  power  may  relieve  it  from  some  provi- 
sions of  the  statute,  but  those  which  are  need- 
ful for  the  protection  of  life  and  property  con- 
tinue In  force.     Jacobs's  Case,  92  Aki.  199,  12- 
L.  R.  A.  880,  9  So.  820,  and  authorities  cited;: 
Birmingham  R.  &  P^lectric  Co.  v.  Baylor,  101 
Ala.  498,  13  So.  793." 

And  the  same  rule  was  applied  in  Missouri. 
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such  circumstances  that  he  would  not  have  ' 
been  injured  if  he  had  not  taken  that  posi- 
tion, he  cannot  recover  damages  from  the 
railroad  company.  j 

Thomp.  Neg.  5th  ed.  H  2671;  Little  Rock  , 
d  Ft.  8.  R.  Co.  V.  Milesy  40  Ark.  298,  48  Am. 
Rep.  10;  Heazle  v.  Indianapolis,  B.  d  W.  R. 
Co.  76  111.  501 ;  Cleveland,  C.  C.  cC-  St.  L.  R. 
Co.  V.  Moneyhun,  146  Ind.  147,  34  L.  R.  A. 
141,  44  N.  E.  1106;  Blake  v.  Burlington,  C. 
R.  &  N.  R.  Co.  78  Iowa,  57,  42  N.  W.  580; 
Kentucky  C.  R.  Co.  v.  Thomas,  79  Ky.  160, 
42  Am.  Rep.  208;  Wills  v.  Lynn  d  B.  R.  Co. 
129  Mass.  351;  Hickey  v.  Boston  &  L.  R.  Co. 
14  Allen,  429;  Palmer  v.  Pennsylvania  Co. 
Ill  N.  Y.  488,  2  L.  R.  A.  262,  18  N.  E.  869; 
Mitchell  V.  Southern  P.  R.  Co.  87  Cal.  72, 
1 1  L.  R.  A.  130,  note,  26  Pac.  245. 

Standing  or  riding  on  the  platform  of  a 
street  car,  when  there  is  room  inside,  is  not 
negligence  per  se,  but  is  a  question  for  the 
jury  under  proper  instructions  of  the  court. 

Upham  V.  Detroit  City  R.  Co.  12  L.  R.  A. 
129,  note,  85  Mich.  12,  48  N.  W.  199;  Nolan 
V.  Brooklyn  City  d  N.  Y.  R.  Co.  87  N.  Y.  63, 
41  Am.  Rep.  345;  Cincinnati  Omnibus  Co. 
V.  Kuhnell,  11  Ohio  L.  J.  189;  Booth,  Street 
Railways,  U  339. 

Interurban  roads  are  hot  to  be  classed 
with  street  railroads  generally  heretofore 
•existing  throughout  the  country,  but  consti- 
tute a  class  by  themselves. 

Schaaf  v.  Cleveland,  M.  d  S.  R.  Co.  66 
Ohio  St.  215,  64  N.  E.  146. 

As  to  the  danger  of  riding  on  platforms 
or  steps,  electric  trolley  cars  occupy  an  in- 
termediate  position,    and    the    established 


rules  in  regard  to  steam  and  horse  cars  do 
not  apply  to  them  without  modification. 

Bumbear  v.  United  Traction  Co.  198  Pa. 
198,  47  Atl.  961;  Thane  v.  Scranton  Trac- 
tion Co.  191  Pa.  249,  71  Am.  St.  Rep.  767, 
43  Atl.  136;  Nieboer  v.  Detroit  Electric  R. 
Co.  128  Mich.  486,  87  N.  W.  626;  Stceetland 
V.  Lynn  d  B.  R.  Co.  177  Mass.  579,  51  L.  R. 

A.  783,  59  N.  E.  443. 

Messrs.  Isaac  B.  Matson  and  Alfred 

B.  Benedict  for  defendant  in  error. 

Bnrket,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Counsel  for  the  railroad  company  request- 
ed the  court  to  give  the  following  charges 
to  the  jury: 

"(1)  If  the  jury  should  find  from  tho 
evidence  that  William  Lohe  was  standing 
upon  the  platform  of  defendant's  car  at  the 
time  when  the  car  was  derailed,  and  that  he 
had  been  notified  by  the  conductor  to  go  in- 
side the  car,  and  that  there  was  room  with- 
in the  car,  where  he  might  have  been  seated, 
and  that  said  William  Lohe  failed  or  re- 
fused to  comply  with  said  request,  but  re- 
mained upon  the  platform,  and  that  his 
death  was  due  to  the  fact  of  his  remaining 
in  that  position,  your  verdict  should  be  for 
the  defendant. 

"(2)  If  the  jury  should  find  from 'the  evi- 
dence that  the  defendant  company  had  es- 
tablished a  rule  forbidding  passengers  to 
stand  upon  their  platforms,  and  had  posted 
notices  of  such  rule  upon  the  platforms  of 
its  cars,  and  that  there  was  such  a  notice 
upon  the  platform  of  the  car  upon  which 
William  Lohe  was  riding  upon  the  4th  day 


But  in  the  case  that  arose  in  that  state  the  elec- 
tric railroad  succeeded  to  the  charter  privileges 
of  a  steam  railroad,  and  It  was  held  to  have 
taken  the  obligations  of  a  railroad  In  acquiring 
Its  privileges. 

This  was  held  in  Hannah  v.  Metropolitan 
Street  R.  Co.  81  Mo.  App.  78,  which  was  an 
action  against  an  electric  railway  company  op- 
erating between  Kansas  City  and  Independence 
for  damages  for  killing  stock  where  the  right 
of  way  was  unfenced.  It  was  held  that  it  was 
liable  because  it  succeeded  to  the  rights  of  a 
railroad  company  organized  under  the  general 
railroad  law.  The  court  said  that  it  assumed 
the  obligations,  "among  which  was  to  maintain 
and  operate  said  railroad,  and  to  observe,  also, 
the  statutory  regulations  required  for  the  pro- 
tection of  stock  along  the  road  and  guard  the 
safety  of  the  traveling  public. — that  is,  main- 
tain fences  along  its  right  of  way  to  the  like 
extent  as  required  of  its  predecessor.  .  .  . 
That  defendant  has  changed  the  motive  power 
from  steam  to  electricity  can  make  no  differ- 
ence:  it  still  remains  a  railroad  within  the 
meaning  of  the  act.  .  .  .  The  law  was 
intended  as  a  protection  to  stock  and  to  human 
life."  The  court  said  :  "A  street  railway  has 
1)een  variously  defined.  As  the  name  indicates, 
the  primary  meaning  of  street  railway,  or  street 
railroad,  is'  one  constructed  and  operated  on 
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and  along  the  streets  of  a  city  or  town  for  the 
carriage  of  persons  from  one  point  to  another  in 
such  city  or  town,  or  to  and  from  its  suburbs. 
It  is  peculiarly  an  institution  for  the  accom- 
modation of  people  in  cities  or  towns ;  its  tracks 
are  ordinarily  laid  to  conform  to  street  grades : 
its  cars  run  at  short  intervals,  stopping  at 
street  crossings  to  take  on  and  discharge  pas- 
sengers, and  in  its  business  is  confined  to  the 
carriage  of  passengers,  and  not  freight.  Booth. 
Street  Railways,  $  1 ;  Elliott,  Roads  &  Streets, 
p.  557 ;  Williams  v.  City  Electric  Street  R.  Co. 
41  Fed.  556;  Funk  v.  St.  Paul  City  R.  Co.  01 
Minn.  435,  29  L.  R.  A.  208,  52  Am.  St.  Rep. 
608,  63  N.  W.  1099.  The  road  in  question  is 
quite  a  different  thing  from  that  Just  described. 
It  is  not  strictly  local  in  its  character ;  it  is 
not  used  to  carry  passengers  from  corner  to 
corner,  or  from  one  section  or  portion  of  a  city 
to  another,  or  to  transport  persons  from  'down 
town*  to  and  from  the  suburbs ;  it  pays  little 
attention  to  streets  and  roads,  but  takes  its 
course  through  the  country  Just  as  any  otlier 
railroad.  It  is  a  means  of  transporting  persons 
from  one  city  to  another. — its  western  terminus 
being  at  or  near  the  eastern  limits  of  Kansas 
City,  and  its  eastern  terminus  the  public  square 
at  Independence.    It  is  rural  rather  than  ur- 
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of  July,  1000,  and  that  William  Lohe  was 
standing  upon  the  platform  at  the  time  the 
car  left  the  track,  and  that  he  had  been  re- 
quested to  leave  said  platform  and  go  inside 
the  car,  and  that  there  was  room  for  him 
within  the  car,  and  said  William  Lohe  dis- 
regarded said  notice  and  remained  upon  the 
platform;  and  if  the  jury  further  find  that 
if  he  had  gone  into  the  car,  and  had  not  re- 
mained upon  the  platform,  he  would  not 
have  been  injured, — then  the  verdict  of  the 
jury  should  be  for  the  defendant  in  this  ac-. 
tion." 

The  court  refused  both  of  said  charges, 
and  proper  exceptions  were  saved. 

After  attempting  to  so  clearly  define 
proximate  cause"  and  ''contributory  negli- 
gence" as  to  enable  the  jury  to  understand 
the  same,  the  court  charged  the  jury  as  fol- 
lows: 

"Let  us  now  apply  these  rules  to  the  case 
at  bar.  It  is  not  denied  that  the  deceased, 
William  Lohe,  was  standing  on  the  rear 
platform  of  the  car  in  question  immediate- 
ly before  the  car  was  derailed.  It  is  not 
contradicted  by  the  evidence  that  the  de- 
ceased was  warned  or  requested  to  go  into 
the  car,  and  that,  as  a  matter  of  choice,  he 
preferred  to  remain  outside,  on  the  plat- 
form ;  that  the  company's  employees  did  not 
further  attempt  to  enforce  the  rule  that 
passengers  should  remain  inside  of  the  car. 
The  deceased  was  found  dead,  with  a  part 
of  his  body  underneath  the  car  or  the  vesti- 
bule. How  he  got  there — ^whether  by  fall- 
ing or  jumping  or  by  being  jolted  off — ^Is 
disputed.  A  passenger  who  is  not  coerced 
or  induced  by  the  railroad  company  or  its 
employees  to  stand  upon  a  platform,  or  who 
stands  upon  the  platform,  not  as  a  matter 
of  necessity,  but  simply  from  choice,  al- 
though it  may  be  caused  by  the  discomfort 
of  a  crowded  car,  assumes  the  risks  and  haz- 
ards which  ensue  from  that  position.  The 
deceased  therefore  assumed  the  risks  and 
hazards  incidental  and  usual  to  that  posi- 
tion. Whether  the  company,  through  its 
employees,  posted  such  warnings  upon  the 
car,  or  whether  prior  to  that  time  the  de- 
fendant company  failed  at  all  other  times, 
or  only  occasionally,  whether  such  rule  was 
disregarded  by  passengers  at  other  times, 
will  be  immaterial  in  this  case,  because  of 
the  actual  notice  given  him  by  the  em- 
ployees. 

•*The  deceased,  William  Lohe,  by  his  po- 
sition, therefore,  assumed  the  risk  of  being 
jolted  off  the  platform  by  collision  with 
teams,  vehicles,  or  other  obstructions  upon 
the  highway,  or  of  being  jolted  off  by  the 
turning  of  sharp  curves,  or  the  sudden  or 
quick  stoppage  of  the  car  in  case  of  emer- 
gency. The  deceased  did  not,  by  the  fact  of 
standing  upon  the  platform,  assume  the 
07  L.  R.  A. 


risk  of  a  derailment  or  upsetting  of  the  car. 
The  fact  that  he  stood  on  the  platform  was 
a  condition,  and  not  a  cause,  of  the  derail- 
ment or  upsetting  of  the  car.  Therefore 
the  mere  act  of  standing  upon  the  platform 
could  not  be  a  proximate  cause  of  the  in- 
juries and  death  of  the  deceased.  But 
whether  by  any  other  act  alone,  or  connect- 
ed with  the  act  of  standing  upon  the  plat- 
form, was  the  proximate  cause  of  the  inju- 
ries and  death  of  the  deceased,  is  for  you  to 
determine." 

The  correctness  of  this  charge  and  of 
these  requests  depends  to  some  extent  upon 
the  character  to  be  assigned  to  the  interur- 
ban  railroad  upon  which  the  accident  oc- 
curred. The  law  of  negligence,  or,  rather, 
of  contributory  negligence,  of  one  riding 
upon  a  platform  of  a  street  railroad  car,  is 
not  the  same  as  of  one  riding  upon  the  plat- 
form of  a  steam  railroad  car.  The  legisla- 
tion in  this  state  as  to  railroads  and  street 
railroads  has  been  kept  separate  and  dis- 
tinct. For  a  full  consideration  of  the  sub- 
ject, see  Massillon  Bridge  Co,  v.  Cambria 
Iron  Co.  59  Ohio  St.  179,  52  N.  E.  192.  In- 
terurban  railroads,  such  as  the  one  in  ques- 
tion in  this  case,  are  classed  by  the  general 
assembly  as  street  railroads.  §  2780-17, 
Bates's  Anno.  Stat.  The  construction  and 
operation  of  such  railroads  are  authorized 
by  the  act  of  May  17,  1894  (91  Ohio  Laws, 
p.  285),  and  carried  into  Bates's  Annotated 
Statutes  as  §§  3443-8  to  3443-13.  Section 
6  of  that  act  is  as  follows:  ''Such  compa- 
nies shall  be  subject  to  the  same  regulations 
now  provided  for  street  railroads,  in  so  far 
as  the  same  are  applicable,  and  shall  have 
all  the  powers,  in  so  far  as  they  are  appli- 
cable, that  other  street  railroad  companies 
have." 

It  seems  reasonably  clear  that,  while  op- 
erating the  cars  of  an  interurban  railroad 
within  a  municipality,  the  regulations  and 
powers  of  a  street  railroad  company  are  ap- 
plicable ;  but  when  it  comes  to  running  cars 
of  such  railroads  in  the  open  country,  upon 
a  track  substantially  the  same  as  the  track 
of  a  steam  railroad,  and  at  a  high  rate  of 
speed,  it  would  seem  that  the  same  rules  as 
to  negligence  and  contributory  negligence 
should  prevail  as  are  applicable  to  steam 
railroads,  and  that  a  passenger  standing  up- 
on the  platform  of  an  interurban  car  in  the 
open  country  should  be  held  to  the  same 
rules  as  if  he  were  standing  on  the  platform 
of  a  steam  car.  The  danger  is  the  same  in 
either  case,  and  where  there  is  no  difference 
in  danger  there  should  be  no  difference  in 
the  care  required,  nor  in  the  rights  and  lia- 
bilities flowing  from  the  n^lect  to  observe 
the  proper  care.  For  an  injury  received  by 
a  passenger  on  a  steam  railroad  by  reason 
of  a  collision  or  derailment  while  standing 
4J 
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upon  the  platform,  in  violation  of  the 
known  rules  of  the  company,  there  being  va- 
cant seats  in  the  car,  there  can  be  no 
recovery  against  the  railroad  company.  The 
authorities  as  to  this  seem  to.be  uniform. 
Little  Rock  d  Ft,  8,  R,  Co.  v.  Miles,  40  Ark. 
298,  48  Am.  Rep.  10;  Hickey  v.  Boston  ds  L. 
R.  Co,  14  Allen,  429;  Kentucky  C,  R,  Co.  v. 
Thomas,  79  Ky.  160,  42  Am.  Rep.  208; 
Cleveland,  C.  C.  d  8t.  L.  R.  Co.  v.  Money- 
hun,  146  Ind.  147,  34  L.  R.  A.  141,  44  N.  E. 
1106;  Palmer  v.  Pennsylvania  Co.  Ill  N.  Y. 
488,  2  L.  R.  A.  252,  18  N.  E.  869;  Wills  v. 
Lynn  d  B.  R.  Co.  129  Mass.  351. 

There  are  cases  in  which  a  recovery  has 
been  allowed  where  the  passenger  rushed 
to  the  platform  to  escape  some  other  dan- 
ger. Such  was  the  case  of  Mitchell  v. 
Southern  P.  R.  Co.  87  Cal.  62,  11  L.  R.  A. 
130,  25  Pac.  245,  where  an  express  messen- 
ger became  alarmed  at  the  rate  of  speed  of 
the  train  while  descending  a  steep  grade, 
and,  fearing  a  derailment,  he  rushed  to  the 
platform,  intending  to  jump  off  into  the 
sand.  It  was  held  that  he  could  not  be  held 
to  any  particular  course  of  conduct  while 
attempting  to  avert  a  present  threatened 
danger.  In  the  case  at  bar  the  deceased 
was  ordered  into  the  car  by  the  conductor, 
and  requested  to  go  in  by  the  assistant  con- 
ductor; there  were  vacant  seats  inside;  a 
sign  was  up,  "Passengers  not  allowed  on  the 
platform;"  and  yet  he  remained  on  the 
platform  because  he  wanted  to  smoke  a  ci- 
gar. He  remained  there  at  his  peril,  and, 
even  though  the  company  may  have  been 
negligent  in  not  preventing  the  derailment, 
he  was  also  negligent  in  standing  upon  the 
platform.  Those  inside  the  car  escaped 
without  injury,  and,  if  he  had  gone  inside 
when  ordered  to  do  so,  the  presumption  is 
that  he,  too,  would  have  escaped.  It  is  a 
case  where  it  required  the  negligence  of 
both  himself  and  the  company  to  bring 
about  the  disaster,  and,  where  the  injury  is 


brought  about  by  the  combined  negligence  of 
both,  both  are  without  remedy.  Pittsburgh 
d  W.  Coal  Co.  V.  Estievenard,  53  Ohio  St. 
43,  57,  40  N.  E.  725,  and  cases  there  cited. 

In  view  of  the  law  as  above  stated,  it  ia 
clear  that  the  court  of  common  pleas  erred 
in  the  charge  as  given,  and  also  in  refusing 
to  charge  as  requested,  and  that  the  circuit 
court  erred  in  affirming  the  judgment. 

There  is  another  reason  why  there  can  be 
no  recovery  in  this  case  upon  the  facts  ap- 
4)earing  in  this  record.  The  action  is  for  a 
violation  of  the  contract  of  safe  carriage. 
Such  a  contract  has  implied  therein  that 
the  passenger  will  obey  the  reasonable 
rules  of  the  carrier.  The  rule  against 
standing  on  the  platform  was  a  reasonable 
one,  and  this  the  deceased  deliberately,  per- 
sistently, and  purposely  violated,  and  that 
violation  aided  in  causing  the  injury  of 
which  complaint  is  now  made.  Having 
himself  first  violated  the  contract,  and  that 
violation  having  brought  about  the  injury, 
he  has  no  cause  of  action  against  the  com- 
pany for  violating  a  contract  by  the  terms 
of  which  he  first  refused  to  be  bound.  As 
he,  if  alive,  would  have  no  cause  of  action, 
his  administrator  has  none.  It  is  urged 
that  the  action  might  have  been  in  tort. 
This  is  true.  He  could  sue  either  in  tort  or 
contract.  He  elected  to  sue  upon  the  con- 
tract, and  he  is  bound  by  his  election. 

The  controlling  facts  of  the  case  seem  to 
be  conceded,  and  the  case  seems  to  be  one 
that  might  well  be  dismissed  by  this  court 
after  reversing  the  judgments  below;  but  it 
may  be  safer  to  remand  the  case  to  the 
court  of  common  pleas  for  further  proceed- 
ings according  to  law  and  this  opinion,  and 
it  is  so  ordered. 

Judgments  reversed  and  oause  remanded. 

Spear,  DatIs,  Shauck,  Prioe,  and 
Crew,  JJ.,  concur. 
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*1.  The  o-vv-ner  of  landH  throniarli  T^liloli 
a  nataral  frater  course  flown  may  ac- 
cumulate surface  waters  falling  upon  lands 

*Headnotes  by   Cunningham.   J. 


adjacent  thereto,  and  cast  the  same  into  such 
stream,  without  becoming  liable  to  a  lower 
riparian  owner  for  damages,  so  long  as  the 
natural  capacity  of  the  stream  is  not  ex- 
ceeded. 

2.  An  npper  proprietor  of  lands  Is  not 
liable  to  a  lo'vrer  proprietor  for  dam- 
aaren  caused  by  dtT'crtinar  surface  -vva- 

ter  and  casting  It  into  a  natural  water 
course  passing  through  both  estates,  where 
such  diversion  is  occasioned  by  the  iimprove- 
ment  of  the  upper  estate  In  good  faith,  and 


NOTX. — As  to  rights  and  liabilities  in  respect 
of  surface  waters  generally,  see  also,  in  this 
series.  Gray  y.  McWilliams,  21  L.  R.  A.  593. 
and  note;  Willltts  v.  Chicago,  B.  &  K.  C.  R.  Co. 
21  L.  R.  A.  608 ;  St.  Paul  &  D.  R.  Co.  v.  Duluth. 
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23  L.  R.  A.  88 :  Edwards  v.  Charlotte.  C.  ft  A. 
R.  Co.  22  L.  R.  A.  246;  Sheehan  v.  Flynn,  26 
L.  R.  A.  632 ;  Albany  v.  Sikes,  26  L.  R.  A.  658 ; 
Jacobson  v.  Van  Boening.  32  L.  R.  A,  229; 
Churchill  V.  Beethe,  35  L.  R.  A.  442;  Fremont, 


1904. 


Baldwin  v.  Ohio  Township. 


643 


where  the  injarj  is  inctdental,  smaU*  or  not 
occasioned  by  the  natural  carrying  cai>aclty 
of  the  stream  being  exceeded. 

3.  A  road  overseer  In  sood  faith  made 
a  aubstantial  Improvement  to  a  litirli- 
\WB,T  by  arradlnflr  It  np  and  by  cnt- 
tlns  a  ditch  along  its  side,  whereby  surface 
waters  were  gathered  and  cast  into  a  natural 
water  course  flowing  across  such  highway,  to 
the  damage  of  a  lower  riparian  proprietor. 
Held,  that  such  proprietor  could  not  recover 
damages  or  enloin  the  maintenance  of  such 
ditch ;  It  not  appearing  that  such  damages 
were  occasioned  by  the  overflow  of  such 
stream  by  reason  of  the  increased  flow  of  wa- 
ter therein. 


(November  5.  1904.) 

ERROR  to  the  District  Court  for  Frank- 
lin County  to  review  a  judgment  in 
favor  of  defendants  in  an  action  brought 
to  recover  damages  for  wrongfully  casting 
Mater  upon  plaintiffs'  property.      Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Gamble  Sc  Costigan,  for  plain- 
tiffs in  error: 

For  injuries  occasioned  to  abutting  lands 
by  its  operations  on  the  highway,  a  town- 
ship is  responsible  the  same  as  a  private  in- 
dividual would  be  for  operations  upon  his 
lands  which  injured  those  of  his  neighbor. 

Angell,  Highways,  238. 

Where  a  municipality'  puts  into  execution 
a  scheme  of  improvements  by  which  sur- 
face water  is  collected  from  a  large  area, 
and  is  carried  by  artificial  means  from 
where  it  would  naturally  be  discharged,  and 
made  to  flow  onto  the  land  of  an  abutting 
landowner,  in  ease  of  the  lands  of  others, 
an  actionable  wrong  is  committed. 

Patoka  Ttcp.  v.  Hopkins,  131  Ind.  142,  31 
Am.  St.  Rep.  417,  30  N.  E.  896;  Miller  v. 
MorristOiCfiy  47  N.  J.  Eq.  62,  20  Atl.  61; 
Soule  v.  PassaiCy  47  N.  J.  Eq.  28,  20  Atl. 
346;  Hutchinson  Twp.  v.  Filk,  44  Minn. 
536,  47  N.  VV.  255;  2  Beach,  Pub.  Corp. 
§  1149,  and  note;  1  Beach,  Pub.  Corp. 
§§  767,  762,  note  1,  768;  Young  v.  Highway 
Comrs.  134  111.  569,  25  N.  E.  689;  Atchison, 
T,  d  8.  F.  R.  Co.  V.  Long,  46  Kan.  701,  26 
Am.  St.  Rep.  165,  27  Pac.  182;  High,  Inj. 
§  478;  Denver  v.  Williams,  12  Colo.  475, 
21  Pac.  617;  Gray  v.  McWilliams,  21  L.  R. 
A.  597,  and  note,  98  Cal.  157,  35  Am.  St. 
Rep.  163,  32  Pac.  976;  Mizzell  v.  McGowan, 
125  N.  C.  439,  34  S.  E.  538;  Nicolai  v.  Wil- 
kins,  104  Wis.  580,  80  N.  W.  939. 

Messrs,  Doford  A  Deford  for  defend- 
ants in  error. 


t  J.,  delivered  the  opinion 
of  the  court: 

Plaintiffs'  action  was  for  the  purpose  of 
obtaining  damages  for  injuries  suffered  by 
the  alleged  illegal  diversion  of  surface  water 
thrown  upon  their  land  by  defendants,  and 
for  a  mandatory  injunction  restraining  the 
farther  continuance  of  such  injuries.  The 
case  is  before  us  upon  a  transcript  contain- 
ing only  the  pleadings,  the  findings  of  fact 
made  by  the  trial  judge,  the  conclusions  of 
law,  and  judgment.  So  as  to  the  facts  we 
have  no  light  except  what  is  diselosed  by 
these  findings.  From  them  we  ascertain 
that  the  plaintiffs  were  the  owners  of  cer- 
tain lands,  which  they  used  and  occupied 
as  their  homestead,  lying  south  of  a  public 
highway  extending  east  and  west  along  its 
north  boundary,  and  had  been  such  owners 
for  several  years  prior  to  the  commission 
of  the  wrongs  of  which  they  complained. 
During  this  time  there  was  a  natural  water 
course  entering  the  plaintiffs'  land  on  its 
north  side,  and  extending  in  a  southerly 
direction  nearly  the  full  length  of  the  land. 
This  natural  water  course  is  spoken  of  aa 
the  west  draw,  and  drains  an  area  of  about 
38  acres  on  the  north  side  of  the  highway. 
About  35  rods  east  of  the  point  where  this 
west  draw  crosses  the  highway  is  a  surface- 
water  drain,  and  about  27  rods  still  farther 
east  is  another  surfaoe-water  drain.  These 
two  drain  an  area  of  about  48  acres,  and 
are  known  as  the  middle  and  east  draws, 
respectively.  At  the  time  the  plaintiffs  be- 
came the  owners  of  the  land  occupied  by 
them  as  aforesaid,  and  for  some  time  prior 
thereto,  culverts  had  been  maintained  across 
the  middle  and  east  draws  at  the  point 
where  the  highway  intersected  them.  These 
were  of  small  dimensions,  being  8  x  12  inches 
on  the  inside.  There  was  also  a  bridge 
across  the  highway  at  the  point  where  the 
west  draw  intersected  it.  ^e  presume  that 
ordinarily  the  surface  waters  coming  down 
the  middle  and  east  draws  passed  through 
their  respective  culverts,  and  over  and  upon 
the  plaintiffs'  lands  to  the  south  in  no  de- 
fined channels,  except  that  their  general 
course  was  south  and  east.  These  waters 
finally  falling  into  what  is  spoken  of  as 
Middle  creek.  The  natural  water  course 
known  as  the  west  draw  fell  into  Middle 
creek  some  distance  west  of  the  point  where 
the  middle  and  east  draws  joined  it.  In 
1895  one  John  Blocklinger.  who  was  then 
the  duly  elected,  qualified,  and  acting  road 
overseer  of  the  road  district  in  which  this 


E.  &  M.  Valley  R.  Co.  v.  Harlin,  36  L.  R.  A. 
417 ;  Jordan  v.  Ben  wood,  36  L.  R.  A.  519 ; 
North  Point  Consol.  Irrlg.  Co.  v.  Utah  &  S. 
L.  Canal  Co.  40  L.  R.  A.  851 ;  Carland  v.  Aurln, 
48  L.  R.  A.  862 ;  Brandenberg  v.  Zelgler,  55 
07  L.  R.  A. 


L.  R.  A.  414  ;  McAsklll  y.  Hancock,  55  L.  R.  A. 
738 ;  Chicago.  R.  I.  &  P.  R.  Co.  v.  Shaw,  56  L. 
R.  A.  341 ;  Franklin  v.  Durgee,  58  L.  R.  A. 
112;  and  Todd  v.  York  County,  66  L.  R.  A. 
561. 
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highway  was  located,  for  the  purpose  of  im- 
proving the  same,  caused  it  to  be  graded  up 
and  a  ditch  dug  along  its  entire  north  side, 
emptTing  into  the  west  draw  at  its  west  end. 
He  tflfto  removed  the  culverts  which  had 
theretofore  intersected  the  highway  at  the 
middle  and  east  draws.  The  effect  of  this 
was  to  collect  all  of  the  surface  water 
which  had  theretofore  passed  down  through 
these  draws  into  this  ditch,  and  by  means 
of  it  to  be  carried  westward  and  emptied 
into  the  west  draw,  thereby  increasing  the 
volume  of  water  therein.  It  is  of  this  in- 
crease of  volume,  and  the  damage  caused 
to  them  thereby,  that  the  plaintiffs  com- 
plain. The  court  specifically  found  that 
"the  digging  of  said  ditch,  the  closing  up 
and  removal  of  said  culverts,  and  the  grad- 
ing of  said  highway  was  a  substantial  im- 
provement to  the  highway,  and  it  was  done 
with  good  faith,  and  with  no  other  inten- 
tion than  to  improve  it;"  and,  further,  "that 
the  water  carried  along  said  ditch  on  the 
north  side  of  said  highway  and  emptied 
into  said  draw  flows  in  and  upon  plaintiffs* 
farm  to  their  injury;"  further,  "that,  had 
such  ditch  along  the  north  side  of  said  high- 
way not  been  constructed,  the  waters  ac- 
cumulating in  said  middle  and  east  draws 
could  not  have  gotten  into  said  west  draw, 
nor  onto  the  land  of  plaintiffs,  and  this 
M'ould  be  true  even  though  the  culverts  at 
the  intersection  of  said  middle  and  east 
draws  with  the  highway  were  removed; 
that  the  plaintiffs  have  suffered  damages  to 
tlieir  said  farm  by  reason  of  the  said  sur- 
face water  being  collected  from  said  middle 
and  east  draws  into  said  ditch,  and  oast  in 
a  body  upon  their  said  farm;  .  .  .  and 
that  they  will  continue  to  so  suffer  from 
said  cause  so  long  as  said  ditch  is  per- 
mitted to  remain  as  it  was  wlien  said  action 
was  begun  and  is  now."  As  a  conclusion  of 
law  the  court  hel.d  as  follows :  "The  surface 
water  having  been  accumulated  in  an  arti- 
ficial ditch  and  cast  in  a  body  upon  the 
land  of  Mr.  Baldwin,  the  defendants  would 
be  enjoined,  were  it  not  for  the  fact  that  it 
was  cast  upon  the  farm  of  the  plaintiffs  by 
means  of  a  natural  water  course."  There- 
upon judgment  was  rendered  against  plain- 
tiffs for  costs,  to  reverse  which  they  are 
now  here. 

Several  reasons  are  urged  by  defendants 
in  error  for  the  affirmation  of  this  judg- 
ment, other  than  the  one  given  by  the  court. 
We  prefer,  however,  not  to  give  these  rea- 
sons attention,  but  to  discuss  the  matter 
entirely  from  the  standpoint  taken  by  the 
court  below.  We  shall  assume  that  the 
party  responsible  for  the  making  of  the 
ditch  and  the  improvement  of  the  highway, 
whether  such  party  was  the  township,  town- 
ship officers,  or  the  road  overseer,  occupied 
67  L.  R.  A. 


the  same  relation  to  the  plaintiffs  as  would 
a  private  owner,  and  that  they  had  a  right 
to  dispose  of  surface  water  coming  upon  the 
highway  in  the  same  manner  and  to  the 
same  extent  as  would  the  private  owner  of 
a  dominant  adjoining  estate.  "The  com- 
missioners of  highways,  where  they  under- 
take to  drain  a  public  highway,  possess  the 
same  rights,  and  are  governed  by  the  same 
rules,  as  adjoining  landowners  who  may 
undertake  to  drain  their  own  lands,  except 
where  they  may  be  proceeding  imder  the 
eminent  domain  laws  of  the  state."  Young 
V.  Highway  Comrs.  134  III.  569,  25  N.  E. 
689.  The  common-law  rules  regulating  the 
rights  and  duties  of  adjoining  owners  of 
lands  relative  to  surface  water  obtain  in 
this  state.  Atchison,  T.  d  8.  F.  R.  Co,  v. 
Hammer,  22  Kan.  763,  31  Am.  Rep.  216; 
Gihha  v.  William8y  26  Kan.  214,  37  Am. 
Rep.  241.  Under  those  rules,  it  is  well 
settled  that  the  owner  of  the  upper  estate 
may  not  gather  surface  water  falling  or 
accumulating  thereon,  and  by  means  of  ar- 
tificial channels  divert  it  from  its  natural 
course,  and  discharge  it  upon  the  lower 
estate,  to  tHe  damage  of  the  owner  thereof. 
This  rule,  however,  goes  hand  in  hand  with 
the  other  equally  well-settled  doctrine  that 
as  to  such  waters  either  owner  may  stand 
upon  the  defensive.  The  owner  of  lands 
through  which  a  natural  water  course  flows 
may,  however,  accumulate  and  cast  into 
such  water  course  in  a  body  the  surface 
water  falling  upon  lands  adjacent  thereto. 
Sucli  streams  are  the  drains  provided  by 
nature  for  the  discharge  of  surface  water 
gathered  by  natural  forces  and  the  general 
contour  of  the  lands.  The  rule  is  thus 
stated  by  Famham,  Waters,  §  186:  'The 
force  of  gravity,  which  causes  all  waters 
flowing  on  the  earth  to  seek  the  lowest  level, 
creates  natural  drainage,  and  provides  for 
the  distribution  of  all  water,  whether  sur- 
face water  or  otherwise.  This  natural 
drainage  is  necessary  to  render  the  land  fit 
for  the  use  of  man.  The  streams  are  the 
great  natural  sewers  through  which  the  sur- 
face water  escapes  to  the  sea,  and  the  de- 
pressions in  the  land  are  the  drains  leading 
to  the  streams.  These  natural  drains  are 
ordained  by  nature  to  be  used,  and,  so  long 
as  they  are  used  without  exceeding  their 
natural  capacity,  the  owner  of  land  through 
which  they  run  cannot  complain  that  the 
water  is  made  to  flow  in  them  faster  than 
it  does  in  a  state  of  nature.  Among  the 
steps  which  are  taken  for  the  improvement 
of  property,  one  of  the  first  is  to  remove  the 
water  from  it  as  rapidly  as  possible.  The 
right  to  drain  upon  and  over  lower  lands 
without  making  compensation  for  such  priv- 
ilege is  the  same  whether  the  higher  land  is 
the   farm  of  an  individual  owner  or  is  a 
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public  highway;  and  highway  commisBion- 
ers  have  the  right  to  have  the  surface  water 
falling  or  coming  naturally  upon  the  high- 
way drain  through  the  natural  and  usual 
channel  upon  and  over  lower  lands,  and  have 
the  right  to  construct  ditches  or  drains  for 
the  purpose  of  conducting  such  surface 
water,  even  though  it  is  accumulated  in 
ponds,  into  siich  natural  and  usual  channels, 
although  the  effect  may  be  to  increase  the 
volume  of  water  thus  carried  upon  lower 
lands.  In  accordance  with  this  principle, 
the  flow  of  the  water  into  the  natural 
streams  may  be  hastened  so  long  as  the 
water  is  not  caused  to  overflow  the  banks 
of  the  stream  to  the  injury  of  the  land 
through  which  it  flows."  Gould,  Waters 
[3d  ed.]  §  274,  states  the  same  rule  as  fol- 
lows: "The  owner  of  land  has  a  right  to 
discharge  the  natural  drainage  of  his  land, 
and  the  surface  water  accumulating  there- 
on, into  a  water  course,  whereby  it  becomes 
a  part  thereof;  and  in  so  doing  he  may 
change  or  concentrate  its  flow  in  artificial 
channels,  thus  accelerating  the  flow  and  in- 
creasing the  volume  of  water  in  the  stream, 
provided  its  natural  capacity  is  not  ex- 
ceeded, and  those  whose  supply  is  rendered 
more  variable  cannot  complain."  In  a  note 
to  the  case  of  Mizell  v.  McGoioan  (N.  C.) 
85  Am.  St.  Rep.  733,  it  is  said:  "We  have 
just  noticed  the  difference  between  merely 
drainage  onto  another's  land,  and  draining 
into  a  natural  channel  or  water  course 
which  flows  across  such  land.  So  far  as 
streams  or  natural  water  courses  are  con- 
cerned, there  can  be  no  doubt  that  one  may 
drain  into  them,  and  thereby  increase  their 
volume,  without  subjecting  himself  to  lia- 
bility for  any  damage  suffered  by  a  lower 
owner."  In  support  of  this  proposition  the 
following  cases  are  cited:  Miller  v.  Lau- 
bach,  47  Pa.  154,  86  Am.  Dec.  521 ;  Cairo  d 
F.  B,  Co.  V.  Stevens,  73  Ind.  278,  38  Am. 
Rep.  139;  Treat  v.  Bates,  27  Mich.  390; 
Jaokman  v.  Arlington  Mills,  137  Mass.  277 ; 
Waffle  V.  tfev)  York  C.  R,  Co.  53  N.  Y.  11, 
13  Am.  Rep.  467;  McCormick  v.  Horan,  81 
N.  Y.  86,  37  Am.  Rep.  479;  Jenkins  v.  IVi/- 
mington  d  W.  R.  Co.  110  N.  C.  438,  15  S.  E. 
193;  Peck  v.  Herrington,  109  111.  611,  50 
Am.  Rep.  627;  Pennsylvania  Coal  Co.  v. 
Sanderson,  113  Pa.  126,  57  Am.  Rep.  447, 
6  Atl.  453;  Rath  v.  Zemhlema/n,  49  Neb. 
351,  68  N.  W.  488.  From  a  careful  study 
of  these  and  other  cases,  we  are  not  dis- 
posed to  indorse  the  broad  doctrine  an- 
noimced  in  the  text  of  the  note,  or  hold 
that  in  no  case  the  lower  riparian  propri- 
etor may  not  recover  damages  for  injuries 
inflicted  by  diverting  surface  water  into  a 
natural  water  course  by  an  upper  riparian 
owner,  but  are  disposed  to  hold  that  such 
owner  •may  not  gather  and  divert  surface 
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water  from  its  natural  course  of  flowage, 
and  cast  it  into  a  natural  water  course,  to 
the  serious  damage  of  the  owner  of  the 
lower  estate  by  overflow.  In  order  that 
such  damages  may  be  recovered  for,  or  their 
continuance  enjoined,  they  must,  however, 
be  of  a  serious  and  sensible  nature.  It  is 
quite  obvious  that  the  rule,  as  against  the 
dominant  proprietor,  cannot  be  enforced  in 
its  minutest  detail  and  for  its  minutest  in- 
fraction. To  say  that  no  surface  water 
may  be  diverted  and  cast  into  a  natural 
stream  is  practically  to  prohibit  the  removal 
or  shifting  of  any  of  the  soil  from  its  nat- 
ural condition.  Such  a  strict  application 
would  result  in  preventing  the  processes  of 
agriculture  and  of  other  necessary  improve- 
ment. 

In  speaking  upon  another  phase  of  this 
question,  but  with  equal  applicability  to 
this,  this  court,  in  Oibbs  v.  Williams,  25 
Kan.  216,  37  Am.  Rep.  241,  says:  "If  the 
right  to  run  in  its  natural  channels  was 
annexed  to  surface  water  as  a  legal  inci- 
dent, the  difficulties  would  be  infinite  indeed. 
Unless  the  land  should  be  left  idle,  it  would 
be  impossible  to  enforce  the  right  in  its 
rigor,  for  it  is  obvious  every  house  that  is 
built,  and  every  furrow  that  is  made  in  a 
field,  is  a  disturbance  of  such  right.  If 
such  a  doctrine  prevailed,  every  acclivity 
would  be  and  remain  a  watershed,  and  most 
low  ground  become  reservoirs.  It  is  cer- 
tain that  any  other  doctrine  but  that  which 
the  law  has  adopted  would  be  altogether 
impracticable."  So,  in  actual  practice,  the 
law  must  and  does  recognize  the  right  of  the 
dominant  owner  to  divert,  at  least  inciden- 
tally, for  a  proper  purpose,  and  in  good  faith, 
the  fiow  of  surface  water  from  its  natural 
course, — especi&lly  so,  when  it  is  cast  into 
a  natural  water  course,  and  where  but  little 
damage  is  occasioned.  Were  this  not  so, 
improvements  of  the  land  for  the  purposes 
of  agriculture,  roadmaking,  and  other  bet- 
terments would  be  seriously  hampered  and 
impeded.  Again,  it  clearly  appears  from 
the  authorities  that  not  all  dar/iages  suf- 
fered by  the  owner  of  the  lower  estate  may 
he  recovered  for,  or  the  continuance  of  en- 
joined, but  only  such  damages  as  result 
from  the  overfiowing  of  the  stream  because 
its  natural  capacity  has  been  exceeded. 
That  the  flow  has  been  accelerated  or  deep- 
ened, that  the  banks  of  the  stream  have  been 
washed  away  in  places,  and  sand  bars  cre- 
ated at  other  points,  are  not  within  the  pur- 
view of  the  law  to  be  relieved  from.  Upon 
this  point  it  is  said  in  Farnham,  Waters, 
§  488:  "Drainage  being  necessary  to  fit 
the  land  for  successful  occupation,  and  the 
streams  being  the  natural  channels  of  drain- 
age, the  flow  of  the  surface  water  may  be 
hastened  into  the  streams  so  far  as  it  can 
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he  done  without  flooding  lower  property." 
See  also  cases  cited  above,  and  Drake  v. 
Hamilton  Woolen  Go.  99  Mass.  574;  Hayes 
V.  ^^aldron,  44  N.  H.  580,  84  Am.  Dec.  105 ; 
Rutherford  v.  Holley,  105  N.  Y.  632,  11 
N.  E.  818.  "Merely  increasing  the  flow  of 
water  in  a  natural  water  course  does  not, 
like  increasing  the  flow  of  surface  water, 
give  a  right  of  action.  Riparian  o'wners 
cannot  complain  when  such  increase  is  due 
to  the  building  or  change  of  grade  of  streets 
and  the  improvement  of  lots  fairly  within 
the  territory  drained  by  such  water  course, 
when  its  capacity  is  not  exceeded."  Kemper 
y.  Widows*  Home,  6  Ohio  Dec.  Reprint, 
1049. 

The  plaintiffs  have  here  argued  this  case 
as  though  the  finding  of  the  court  was  that 
the  damage  suffered  by  them  was  occasioned 
by  the  flooding  of  their  lands,  caused  by  the 
overflow  of  this  natural  water  course.  Such, 
however,  is  not  the  case.  The  court  did  not 
so  find.  While  he  found  that  the  plaintiffs 
were  damaged,  he  did  not  find  that  such 
damage  was  consequent  upon  the  overflow  of 
this  natural  water  course;  and,  as  he  found 


that  they  were  not  entitled  to  recover,  we 
must  presume  that  the  damage  suffered  was 
such,  and  only  such,  as,  under  the  law,  they 
could  not  recover  for. 

We  conclude  tliat,  because  it  here  affirma- 
tively appears  that  the  improvements  which 
were  made  upon  the  highway  were  of  a  sub- 
stantial character  and  made  in  good  faith, 
and  because  it  does  not  appear  that  the 
diversion  of  the  surface  water  from  the 
middle  and  east  draws  occasioned  thereby 
was  more  than  a  mere  incident  to  the  mak- 
ing of  such  substantial  improvement,  and 
because  it  does  not  appear  that  the  damages 
suffered  by  the  plaintiffs  were  occasioned  by 
the  overflow  of  the  natural  water  course 
into  which  such  surface  water  was  turned, 
or  that  such  damages  were  other  than  what 
were  occasioned  by  the  hastening  or  increas- 
ing of  the  flow,  that  the  same  were  damnum 
absque  injuria,  and  hence  not  recoverable 
for. 

The  judgment  of  the  lower  court  is 
affirmed. 

All  the  Justices  concur. 
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ROAD  COMPANY,   Appt., 
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Dana    BLACKMAR,  for  Uso  of  GEORGIA 
HOMK   IXSURAXCE   COMPAXV. 


( 
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Papem  pertaining:  to  the  1»ni«lneiia  of  an 
Iniiarance  aj^ent  and  beldngioK  to  bis  em- 
ployer are  not  bagnra^e,  and  therefore.  In 
case  the}'  are  placed  in  a  trunk  which  Is 
checked  as  bagp^age,  an  action  cannot  be  main- 
tained for  the  beneflt  of  the  employer  for  loss 
caused  bv  delay  in  their  transportation. 

(December  5,  1904.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Warren  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  delay  in  transporting 
baggage.      Reversed, 

Statement  by  Whitfield,  Ch.  J.: 
Dana    Blackmar   was    the    agent    of    the 
Georgia  Home  Insurance  Company,  and  on 
July   1,   1903,  purchased  a  ticket  over  the 


Yazoo  k  Mississippi  Valley  Railroad  from 
Natchez,  Mississippi,  to  Baton  Rouge,  Lou- 
isiana, both  points  being  on  said  railroad. 
He  checked  his  trunk  to  Baton  Rouge.  The 
trunk  contained  his  wearing  apparel  and 
all  the  papers  pertaining  to  his  business. 
Blackmar  was  the  special  agent  and  in- 
spector for  the  Georgia  Home  Insurance 
Company.  The  trunk  was  not  delivered  at 
Baton  Rouge  promptly,  and  Blackmar  left 
there  with  instructions  to  the  agent  there 
to  send  the  trunk  to  New  Orleans.  The 
trunk  was  delayed,  and  was  not  delivered 
to  him  in  New  Orleans  until  July  Uth. 
Blackmar  claimed  that  the  delay  in  the  de- 
livery of  the  trunk  caused  him  to  lose  six 
days'  time,  and  to  pay  a  hotel  bill  for  sis 
days,  and  to  pay  $2  for  telegrams  in  his 
effort  to  recover  the  trunk.  The  Georgia 
Home  Insurance  Company  brought  this  suit 
in  a  justice  of  the  peace  court  in  the  name 
of  said  Blackmar,  for  its  use,  to  recover  $10 
per  day  for  the  six  days  lost  by  Blackmar, 
this  being  the  amount  paid  him  as  salary, 
the  sum  of  $36,  hotel  bill,  and  other  ex- 
penses, $2,  and  recovered  a  judgment  for 


NOTK. — As  to  what  constitutes  baggage,  see 
also  cases  In  notes  to  Hartwell  v.  Northern  P. 
Exp.  Co.  3  L.  R.  A.,  on  page  340,  and  Car- 
penter V.  New  York,  N.  TI.  &  H.  R.  Co.  11  L. 
R.  A.  7.%n :  and  the  later  cases  in  this  series 
of  Staub  V.  Kendrlck,  6  L.  R.  A.  619  :  Metz  v. 
California  Southern  R.  Co.  9  L.  R.  A.  431; 
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Cakes  v.  Northern  P.  R.  Co.  12  L.  R.  A.  318; 
Ocean  S.  S.  Co.  v.  Way,  20  L.  R.  A.  123;  St. 
Louis  S.  W.  R.  Co.  V.  Berry,  28  L.  R.  A.  601; 
Kansas  Cltj.  P.  &  G.  R.  Co.  v.  State,  41  L.  R. 
A.  333  ;  Cooney  v.  Pullman  Palace-Car  Co.  53 
L.  R.  A.  690;  and  Illinois  C.  R.  Co.  v.  Mat- 
thews. 60  L.  R.  .\.  846.  • 
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the  amount  sued  for, — in  all,  $98.  Defend- 
ant appealed  to  the  circuit  court,  and  plain- 
tiff recovered  a  judgment  there  for  the  same 
amoimt.  Defendant's  motion  for  a  new  trial 
was  overruled,  and  it  appeals. 

Messrs.  Mayes  A  I«oiisstreet  for  ap- 
pellant. 

Messrs.  MoI«aiirin,  Armistead,  A 
Brien,  for  appellee: 

This  is  a  suit  for  damages  sustained  by 
appellee  on  a  breach  of  contract  because  of 
the  loss  of  time  enforced  on  appellee's  agent 
by  reason  of  the  inexcusable  delay  of  ap- 
pellant in  delivering  his  trunk. 

Gulfy  C.  d  8.  F,  R.  Co.  V.  Vancil,  2  Tex. 
Civ.  App.  427,  21  S.  W.  303;  Texas  d  P.  B. 
Co.  V.  Douglas  (Tex.  Civ.  App.)  30  S.  W. 
488;  4  Elliott,  Bailroads,  p.  2631. 

Damages  may  be  recovered  in  a  proper 
ease  for  delay  as  well  as  for  loss  or  injury 
to  baggage. 

3  Am.  A;  Eng.  Enc.  Law,  pp.  584,  585. 

Baggage  is  what  the  passenger  takes  with 
him  for  his  own  personal  use  and  conven- 
ience according  to  the  habits  or  wants  of  the 
particular  class  to  which  he  belongs,  either 
in  reference  to  the  immediate  necessities, 
or  to  the  ultimate  purpose  of  his  journey. 

3  Am.  &  Eng.  Enc.  Law,  p.  529;  4  Elliott, 
Hailroads,  p.  2607;  Gleason  v.  Goodrich 
Transp.  Co.  32  Wis.  85,  14  Am.  Rep.  716; 
Kansas  City,  Ft,  8,  d  G.  R.  Co.  v.  Morri- 
son, 34  Kan.  502,  55  Am.  Rep.  252,  9  Pac. 
225;  Cooney  v.  Pullman  Palace-Car  Co.  121 
Ala.  368,  53  L.  R.  A.  690,  25  So.  712; 
Mississippi  C.  R.  Co.  v.  Kennedy,  41  Miss. 
678. 

Negligent  delay  of  Blackmar  was  a  direct 
loss  to  appellee,  for  which  it  should  have 
the  right  to  recover. 

6  Cyc.  Law  &  Proc.  p.  676;  Baltimore 
Steam  Packet  Co.  v.  8mith,  23  Md.  402,  87 
Am.  Dec.  575;  Curtis  v.  Delaware,  L.  d  W. 
R.  Co.  74  N.  Y.  116,  30  Am.  Rep.  271. 

Wl&itfleld,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Perhaps  the  definition  given  by  Chief  Jus- 
tice Cockbum  in  Ma^srovo  v.  Great  Western 
R.  Co.  L.  R.  6  Q.  B.  622,  is  as  accurate  a 
definition  of  "baggage"  as  can  be  found. 
That  definition  is  this:  "We  hold  the  true 
rule  to  be  that  whatever  the  passenger  takes 
-with  him  for  his  personal  use  or  conven- 
ience, according  to  the  habits  or  wants  of 
the  particular  class  to  which  he  belongs, 
•either  with  reference  to  the  immediate 
necessities  or  to  the  ultimate  purpose  of 
the  journey,  must  be  considered  as  personal 
luggage.  This  would  include,  not  only  all 
articles  of  apparel,  whether  for  use  or  orna- 
ment, .  .  .  but  also  the  gun  case  or  the 
fishing  apparatus  of  the  sportsman,  the 
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easel  of  the  artist  on  a  sketching  tour,  or 
the  books  of  the  student,  and  other  articles 
of  an  analogous  character,  the  use  of  which 
ii^  personal  to  the  traveler,  and  the  taking 
of  which  has  arisen  from  the  fact  of  his 
journeying.      On  the  other  hand,  the  term 
'ordinary   luggage'   being  thus   confined   to 
that  which  is  personal  to  the  passenger,  and 
carried  for  his  use  or  convenience,  it  fol- 
lows that  what  is  carried  for  the  purposes  of 
business,  such  as  merchandise  or  the  like, 
or  for  larger  or  ulterior  purposes,  such  as 
articles   of   furniture    or   household   goods, 
would  not  come  within  the  description  of 
ordinary  luggage,  unless  accepted  as  such 
by  the  carrier."     The  sheets  of  paper  con- 
stituting the  memoranda  of  the  agent,  Mr. 
Blackmar,    are   manifestly    papers   relating 
exclusively  to  the  business  of  his  company. 
We  are  unable  to  concur  in  the  view  that 
they  can  in  any  proper  or  legal  sense  fall 
within    the    legal    definition    of    baggage. 
They  are  not  such  things  as  were  for  his 
personal   use   or   his   personal   convenience. 
Their  use  was  in  no  sense  personal  'to  the 
traveler.      On  the  contrary,  they  were  car- 
ried,   distinctly   and    exclusively,    "for    the 
purposes  of  business,"  to  quote  the  defini- 
tion of  Chief  Justice  Cockbum.     They  were 
not  legally  or  properly  put  as  baggage  in 
his  trunk,  and,  not  being  properly  put  there 
as  baggage,  no  damages  can  be  recovered  for 
delay  in  their  shipment  in  the  trunk.      It 
would  therefore  make  no  difference  whether 
the  suit  was  one  brought  for  loss  of  these 
papers  as  constituting  properly  a  part  of 
the  baggage  of  Mr.  Blackmar,  or  was  one 
"for   damages   sustained  by  appellee  on   a 
breach  of  contract,  because  of  the  loss  of 
time  enforced  on  appellee's  agent  by  reason 
of  the  inexcusable  delay  of  appellant  in  de- 
livering his  trunk."      Counsel  for  appellee 
sav  that  the  suit  is  of  the  latter  character, 
and  that  learned  counsel  for  appellant  mis- 
conceive it  as  a  suit  of  the  former  kind. 
But  whether  one  or  the  other,  if  the  mem- 
oranda are  not  properly  baggage,  nothing 
can  be  recovered  as  constituting  the  value 
of  the  memoranda,  nor  can  anything  be  re- 
covered as  damages  for  delay  in  shipping. 
It  must  be   said  that  the   record  is   very 
vague  and  indefinite  in  giving  an  exact  de- 
scription of  these  memoranda,  but  it  seems 
clear  that  the  papers  were  the  papers  of  the 
master,  the  insurance  company,  and  not  of 
this  agent,  and  that  they  were  not  designed 
for  his  personal  use  or  convenience  or  com- 
fort, but  strictly  and  distinctly  as  business 
papers  in  the  transaction  of  the  business  of 
his  master.     We  think  it  is  clear,  on  a  care- 
ful reading  of  the  authorities  cited  on  both 
sides,  that  no  papers  of  the  latter  kind  are 
in  any  proper  or  just  sense  baggage.     And 
we  imderstand  this  to  be  the  doctrine  as  de- 
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clared  in  Mississippi  C.  R,  Co.  v.  Kennedy^ 
4i  Miss.  678.  The  railroad  knew  nothing 
about  these  memoranda  being  in  the  trunk, 
and  it  is  not  a  case  where  the  railroad  com- 
pany has  consented  to  receive  or  accepted 
these  memoranda  as  baggage  knowingly,  or 
in  accordance  with  any  usage  or  custom  of 
the  railroad.  To  hold  these  papers  and 
documents — so  important  that  their  delay 
for  a  single  day  might  involve  a  loss  of 
from  ten  to  fifty  thousand  dollars  to  the 
insurance  company;  papers  and  documents 
concededly  the  property  of  the  company, 
and  not  of  the  agent ;  papers  and  documents 
which  relate  exclusively  to  the  conduct  of 
the  business  of  the  company,  and  which  are 
in  no  way  needed  for  the  personal  comfort, 
convenience,  or  use  of  the  agent — constitute 
l^&gSE^Skge,  would  be  to  expand  the  definition 
of  baggage  beyond  anything  warranted  by 
any  well-considered  case.  We  have  care- 
fully considered  the  two  strongest  cases 
cited  by  learned  counsel  for  appellee — Staub 
V.  KendHck,  121  Ind.  226,  6  L.  R.  A.  619, 
23    N:    E.    79,    and    Gleason    v.    Goodrich 


Transp.  Co.  32  Wis.  85,  14  Am.  Rep.  716 — 
but  we  do  not  think  either  in  point  here. 
In  the  Oleason  Case  the  book  which  con- 
tained the  prices  of  all  the  component  parts 
of  Sheffield  goods  was  the  personal  property 
of  the  agent;  the  suit  there  being  for  the 
value  of  the  book  specially  as  such.      And 

'  so  in  the  other  case  the  suit,  again,  was  for 
the  value  of  an  illustrated  catalogue  pre- 
pared by  the  agent  himself,  being  his  own 

I  personal  property,  estimated  to  be  worth 
$50.  These  cases  are  much  the  strongest 
cited  by  learned  counsel  for  appellee,  but  we 
think  the  decisive  weight  of  authority,  as 
well  as  these  cases  properly  considered, 
would  exclude  memoranda,  such  as  those  in- 
volved in  this  suit,  from  the  category  of  per- 
sonal baggage.  See  Mauritz  v.  New  York, 
L.  E.  d  W.  R.  Co.  23  Fed.  765,  and,  for  a 
valuable  discussion,  Choctaw,  0.  d  O.  R.  Co. 
V.  ZtvirtZy  13  Okla.  411,  73  Pac.  941. 

It  follows  that  the  judgment  must  be  re- 
versed and  the  case  remanded  for  a  new 
trial. 
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1.  A  irill  mar  paaii  title  to  after-ac- 
qvlred  real  estate  under  a  statute  pro- 
viding that  every  person  may  by  last  will 
devise  "all  bis  estate,  real,  personal,  and 
mixed.'" 

2.  The  intention  of  tlie  testator,  a« 
Kathered  from  the  foar  corners  of 
the  iTvlll,  in  the  light  of  the  circumstances 
under  which  It  was  written,  will  determine 
whether  or  not  he  has  disposed  of  after-ac- 
quired real  estate. 

3.  The  one-half  of  a  tract  of  land  ac- 
qnire«1  by  a  testator  after  the  execu- 
tion of  his  'Will  will  pass  under  the  re- 
siduary clause,  and  not  under  the  clause 
disposing  of  the  half  which  he  owned  at  the 
time  the  will  was  made,  where  by  the  lat- 
ter clause  he  gave  to  his  niece  '*my  inter- 
est" in  the  tract,  and  by  the  residuary  clause 
gave  to  his  wife  "all  the  remainder  of  my 
property,  both  real  and  personal,  I  may  pos- 
sess at  my  death,  .  .  excepting  that 
property  which  I  have  mentioned"  in  the 
former  clause  of  the  will. 

(November  23.  1904.) 


Note. — As  to  effect  of  will  to  pass  after-ac- 
quired real  estate,  see  also,  in  this  series,  Mor- 
gan V.  Huggins,  9  L.  R.  A.  540;  Jacobs's  Ap- 
peal, 11  L.  R.  A.  767;  Webster  v.  Wlggln,  28 
L.  R.  A.  610 ;  and  Clayton  v.  Hallett,  59  L.  R. 
A.  407. 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  St.  Louis  County 
in  favor  of  defendant  in  a  proceeding  to 
establish  title  to  certain  real  estate.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  W.  I<ubke,  Jr.,  for  appel- 
lant: 

A  will  speaks,  not  from  the  time  of  its  ex- 
ecution, but  from  the  date  of  the  testator's 
death.  It  therefore  passes  title  to  property 
acquired  after  its  execution,  unless  from 
the  terms  of  the  will  itself,  by  fair  oon- 
struction,  it  indicates  otherwise. 

Liggat  v.  Hart,  23  Mo.  127;  Webb  v. 
Archibald,  128  Mo.  299,  28  S.  W.  80,  34 
S.  W.  54;  Haley  v.  Qatewood,  74  Tex.  281, 
12  S.  W.  25;  Strevens  v.  Bayley,  8  Ir.  C.  L. 
Rep.  410;  Castle  v.  Fow,  L.  R.  11  Eq.  542; 
Russell  V.  Chell,  L.  R.  19  Ch.  Div.  432;  2 
Woerner,  Am.  Law  of  Administration, 
p.  889;  Bigelow's  Jarman,  Wills,  6th  Am. 
ed.  pp.  317,  327. 

Therefore,  if,  between  the  date  of  the 
execution  of  a  will  and  the  date  of  the 
testator's  death,  the  conditions  of  the  tes- 
tator's estate  have  changed,  it  must  be  pre- 
sumed that  the  testator  had  such  changes 
in  mind  when  he  died,  and,  having  made  no 
changes  in  his  will,  its  terms  must  be  inter- 
preted in  the  light  of  the  conditions  exist- 
ing at  the  latter  date. 

Vitt  V.  Clark,  66  Mo.  App.  214. 

Mr.  George  W.  Wolff  for  respondent. 
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Marsball,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  under  §  650,  Rev.  Stat. 
1899,  to  determine  the  interests  of  the  par- 
ties, under  the  will  of  William  Buenger,  to 
53  arpents  of  land  in  St.  Louis  county. 
The  plaintiff  claims  title  to  the  whole  of 
the  land,  except  an  undivided  one  twenty- 
fourth  thereof,  which  is  vested  in  the  heirs 
of  Ann  T.  Hume;  and  the  defendant  claims 
that  the  plaintiff  is  only  entitled  to  an  un- 
divided one-half  of  the  land,  and  that  she 
is  entitled  to  a  life  estate  in  the  other  half 
thereof,  with  remainder  to  Annie  Holtman, 
her  child  by  her  first  marriage,  and,  in  the 
event  of  her  death  without  issue,  then  the 
remainder  to  go  to  certain  persons  named 
in  the  will.  The  plaintiff  is  a  niece  of  the 
testator,  and  the  defendant  is  his  widow. 

At  the  trial  the  plaintiff  showed  that  at 
the  date  of  the  will  William  Buenger  owned 
a  certain  farm  in  St.  Louis  county,  contain- 
ing 50  arpents,  and  known  as  the  Franklin 
farm,  and  that  at  the  date  of  the  will  he 
also  owned  an  undivided  one-half  interest 
in  the  53  arpents;  the  other  half  interest 
being  at  that  time  (less  the  one  twenty- 
fourth  of  said  other  half,  which  was  vested 
in  the  heirs  of  Ann  T.  Hume)  vested  in 
Joseph  L.  Hyatt.  He  also  owned  other  real 
and  personal  property,  which  is  not  in  con- 
troversy here.  Being  so  possessed,  said 
William  Buenger  made  his  will  on  January 
29,  1889.      That  will  was  as  follows: 

"I,  William  Buenger,  of  the  coimty  of  St. 
Louis,  in  the  state  of  Missouri,  do  make  and 
publish  this  my  last  will  and  testament. 
I  am  weak  in  body  but  sound  in  mind,  and 
know  what  I  am  doing.  After  the  payment 
of  all  my  just  debts,  I  give  and  devise  imto 
my  niece,  Sophia  Buenger,  daughter  of 
Henry  Buenger,  the  farm  known  as  the 
Franklin  farm,  situate  lying  and  being  in 
the  county  of  St.  Louis,  and  the  state  of 
Missouri,  containing  fifty  (50)  arpents, 
bounded  as  follows,  to  wit:  East  by  lands 
owned  by  Gustavus  Wittich,  south  by  Aubu- 
chon  and  Maher,  west  by  my  own,  and  north 
by  the  Missouri  river.  Also  my  interest  in 
the  tract  of  land  owned  by  Joseph  L.  Hyatt 
and  William  Buenger,  containing  fifty  (50) 
arpents,  to  have  when  she  attains  the  age  of 
tweniy-one  (21)  years,  to  have  and  to  hold 
the  same  forever.  But  if  my  widow  should 
die  or  marry  before  Sophia  attained  the  age 
of  twenty-one  (21)  years,  then  she  is  to 
come  into  immediate  possession  of  the 
above-described  land. 

"I  give  and  bequeath  unto  my  two  broth- 
ers and  two  sisters,  Henry  Buenger,  Casper 
H.  Buenger,  Riker  Klostermeyer,  and 
Louisa  Branderler,  or  their  heirs,  two  thou- 
sand dollars  ($2,000),  to  be  divided  equally 
between  them  share  and  share  alike,  but  my 
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brother  Henrv  is  now  dead,  and  I  wish  that 
the  five  hundred  dollars  that  was  for  him  to 
go  to  his  three  sons,  William,  Henry,  and 
Harmon  Buenger,  share  and  share  alike,  to 
be  paid  within  two  years  after  this  will  i» 
probated;  I  except  Harmon  Buenger's 
share;  I  wish  his  share  of  the  five  hundred 
dollars  to  remain  in  my  estate  until  he  is  of 
age  and  to  bear  six  per  cent  per  annum 
until  paid.  Interest  commencing  two  yeara 
after  this  will  is  probated. 

"I  also  give  and  bequeath  unto  Charles 
Meyer,  my  nephew,  the  following  parcels  of 
land,  now  belonging  to  me  in  the  Monroe 
tract:  Nos.  seven  (7)  and  eight  (8)  con- 
taining fifty-five  acres  more  or  less,  to  have 
and  to  hold  forever,  provided,  that  he  pays 
William  Buenger  and  Conrad  Buenger  (sons 
of  Casper  H.  Buenger)  each  one  hundred 
($100)  dollars,  and  one  hundred  ($100) 
dollars  to  William  Klostermeyer,  also  fifty 
($50)  dollars  each  to  William  and  Henry 
Buenger,  sons  of  Henry  Buenger.  This- 
must  be  paid  within  two  years  after  this 
will  is  probated. 

"I  give  and  devise  unto  my  beloved  wife,. 
Mena  Buenger,  all  of  the  remainder  of  my. 
property,  both  real  and  personal,  I  may 
possess  at  my  death  during  her  natural  life^ 
excepting,  however,  that  property  which  I 
have  mentioned  in  the  first  part  of  thi& 
will;  and  if  my  wife  should  marry  then  I 
^ve  and  devise  unto  Annie  Holtman,  daugh- 
ter of  my  wife  by  her  first  husband,  the 
following  parcels  of  land,  Nos.  twenty-three 
(23),  twenty-four  (24),  and  twenty-five 
(25),  and  if  my  wife  die  before  Annie  Holt- 
man  then  Annie  Holtman  shall  have  the 
whole  of  this  property,  and  if  Annie  Holt- 
man should  die  without  living  children  of 
her  body,  then  this  estate,  except  as  already 
provided,  shall  be  divided  equally  between 
the  following  named  persons  or  their  heira 
(and  Annie's  husband  if  she  has  any) : 
My  brother  Henry  and  Casper  H.  Buenger, 
Riker  Klostermeyer,  Louisa  Branderler, 
Theodore  Wolff,  Annie  ICamper  (the  wife  of 
August  Kamper)  and  the  heirs  of  Fritz 
Wolff  (the  heirs  shall  inherit  only  the 
parents'  part). 

"I  hereby  appoint  my  wife,  Mena  Buenger 
(without  being  required  to  give  security) 
my  sole  executrix  of  this,  my  last  will  and 
testament,  hereby  revoking  all  former  willa 
by  me  made. 

'*In  witness  whereof,  I  have  hereunto  set 
my  hand  this  twenty-ninth  day  of  January,. 
A.  D.  1889.      William  Buenger." 

The  plaintiff  also  showed  that,  after  the 
execution  of  his  will,  William  Buenger,  to 
wit,  on  April  25,  1895,  acquired  the  other 
half  of  the  53  arpents  (less  the  one  twenty- 
fourth  thereof  aforesaid)  that  had  been 
owned  by  Joseph  L.  Hyatt. 
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This  was  all  the  evidence  offered  by  the 
plaintiff,  and  was  all  the  evidence  adduced 
in  the  case,  for  the  court  excluded  the  evi- 
dence offered  to  be  introduced  by  the  de- 
fendant "tending  to  prove  the  circum- 
stances, surroundings,  situation,  and  family 
relations  of  William  Buenger,  the  objects  of 
his  bounty,  and  extent  and  value  of  his 
estate,  and  also  the  statements  of  the  tes- 
tator, made  before  and  after  the  execution 
of  the  will,  as  to  his  intentions."  The  court 
then  rendered  judgment  in  favor  of  the  de- 
fendant, and  adjudged  the  plaintiff  to  be 
entitled  to  an  undivided  one-half  interest  in 
the  53  arpents,  and  the  defendant  entitled 
to  a  life  estate  in  the  other  part  acquired 
from  Hyatt,  and  her  daughter  and  the  per- 
sons named  in  the  residuum  clause  of  the 
will  entitled  to  the  remainder  in  that  part. 
From  that  judgment  the  plaintiff  appealed. 

The  only  question  presented  by  this  record 
is  whether  the  plaintiff  is  entitled  to  the 
whole  of  the  63  arpents  (less  the  one  twen- 
ty-fourth aforesaid),  or  whether  she  is  en- 
titled to  only  an  undivided  one-half  of  the 
whole.     The  law  upon  this  subject  has  been 
so   thoroughly   and   ably   discussed    in   the 
prior  adjudications  in  this  state  that  a  re- 
view of  these  cases  will  easily  solve  the  case 
at  bar.     One  of  the  best-considered^  learned, 
and  satisfactory  discussions  of  the  subject 
is  contained  in  the  opinion  of  Leonard,  J., 
in  Liggat  v.  Eart,  23  Mo.  127 ;  and,  because 
of  its  force  and  clearness,  the  following  ex- 
tensive excerpt  therefrom  is  both  justified 
and  appropriate.      The  learned  judge  said: 
"Mr.  Butler,  in  a  very  able  note  to  Coke's 
First    Institutes    (191a),   after    specifically 
pointing    out    the    difference    between    the 
Roman  and  the  feudal  law  upon  the  subject 
of  succession  to  the  estates  of  deceased  per- 
sons, thus  forcibly  sums  up  the  contrast: 
'By  the  Roman  law  the  heir  was  a  person 
appointed   indiscriminately  by  the  law  or 
the  deceased  to  represent  him,  and,  in  con- 
sequence  of  that  representation,  was  enti- 
tled to  his  property  and  bound  by  his  obli- 
gations.    In  the  feudal  law  the  heir  was  a 
person   of   the   blood   of   the   ancestor,   ap- 
pointed by  the  original  contract  to  the  suc- 
cession, and,  in  consequence  of  that  succes- 
sion,  was   supposed,   more   by  the   general 
notions  of  mankind  than  by  the  notions  of 
the  feudal  polity,  to  represent  the  ancestor. 
By  the  Roman  law  the  heir  succeeded  to  the 
property  of  the  ancestor  in  consequence  of 
this  civil  representation  of  him,  and  sup- 
posed continuation  of  his  personal  estate. 
In  the  feudal  law  he  acquired  a  national 
representation  to  the  ancestor  in  consequence 
of  the  feudal  succession.      In  the  Roman 
law  real  and  personal  property  was  equally 
the  subject  of  inheritance.      In  the  feudal 
law  inheritance  was  confined  to  real  prop- 
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erty.      The  Roman  heir  claims  as  such  all 
from  the  person  last  possessed,  and  nothing 
from  the  original  donor.      The  feudal  heir 
claims  as  such  all  from  the  donor,  and  noth- 
ing  from   the   person   last   possessed.'    The 
power  of  an  owner  to  appoint  a  successor 
to   his    property,   both    real   and    personal, 
after  his  death,  which  seems  to  be  nothing 
more  than  one  of  the  natural  rights  of  pro])- 
erty,  prevailed  to  its  full  extent  among  tlie 
Saxons  of  England.     When,  however,  upon 
the  establishment  of  the  Normans,  the  feu- 
dal system  became  part  of  the  law  of  Eng- 
land, so  that  tenants  in  fee  could  not  alien 
without  the  consent  of  the  lord,  the  power 
of  disposing  by  will,  as  well  as  every  other 
mode  of  aliening  the  land,  generally  ceased. 
And,    although    the    feudal    restraint    upon 
alienation  could  not  but  gradually  yield,  as 
an  unnatural  limitation  upon  property,  and 
accordinclv  manv  of  the  restraints  were  re- 
moved  before  Granville  wrote,  yet  the  power 
of  disposing  by  will  was  not  allowed  for  a 
long  time  afterwards,  partly  from  the  fear 
lest    persons    should    be    imposed    upon    in 
their    last    extremity,    and    partly    for    the 
want  of  that  notorietv  which  the  common 
law  required  in  all  transfers  of  real  proper- 
ty.    During   the    suspension   of   the   direct 
power  which  continued  from  Henry  II.  to 
the  latter  end  of  the  reign  of  Henry  VIII., 
it  was  indirectly  but  substantially  acquired, 
and  exercised  by  means  of  uses.     This  indi- 
rect    practice,   however,   of   devising   lands, 
was  at  length  checked  by  the  statute  of  the 
27th   Henry  VIII.,  which,  transferring  the 
legal  estate  to  the  use,  extinguished  for  a 
time  the  separate  equitable  ownership,  and 
with   it   the   incidental   power   of   devising. 
The  consequence  was  that  lands  again  be- 
came generally  unalienable,  except  by  a  con- 
veyance,  to  take  effect   in  the  lifetime  of 
the  proprietor;  but  the  legislature  found  it 
necessary,  within  a  few  years  afterwards,  to 
allow  of  testamentary  dispositions  of  land, 
and  for  that  purpose  the  statute  of  wills 
was  passed,  in  31  Henry  VIII.  and  amend- 
ed in  the  34th  of  the  same  King.     1  Powell, 
Devises,  chap.   1 ;   Cruise,  Real  Prop,  title 
38,  chap.  I. 

''While  the  power  of  disposing  of  lands  by 
will  was  exercised  by  means  of  uses,  the 
will  being  considered  the  mere  appointment 
of  a  use,  it  was  holden  that  it  could  only 
operate  on  lands  of  which  the  party  was 
possessed  at  the  time,  and  could  not  affect 
any  lands  subsequently  acquired;  and  the 
courts  accordingly  adopted  the  same  nar- 
row principle  when  they  came  to  put  a  con- 
struction on  the  statute  of  wills;  and, 
therefore,  although  the  idea  of  a  real  devise 
was,  as  Lord  Mansfield  remarked  ( [Eogan 
V.  Jackaofi]  1  Cowp.  303),  derived  from  a 
Roman  will,  which  was  the  appointment  of 
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an  heir  to  succ^d  to  the  property  and  to 
discharge  the  obligations  of  the  ancestor,  in- 
cluding his  testamentary  donations,  yet  it 
was  treated  in  the  very  English  law  not  like 
an  English  will  of  personal  property,  when 
the  executor  corresponds  with  the  institut- 
ed heir  of  the  Roman  law,  but  as  the  partic- 
ular conveyance  of  the  lands  embraced  in  it, 
and  was  subjected,  in  the  particular  now 
under  consideration,  to  the  rules  applicable 
to  such  conveyances,  instead  of  being  treat- 
ed as  a  testamentary  disposition  to  take  ef- 
fect after  the  death  of  the  disposer.  It  ac- 
<jordingly  became  a  settled  rule  in  the  con- 
struction of  the  English  statute  of  wills 
that,  if  a  testator  devised  all  the  real  estate 
of  which  he  should  be  seised  at  the  time  of 
his  death,  and  after  the  making  of  the  will 
he  purchased  lands  in  fee,  such  after-ac- 
quired property,  whether  it  was  conveyed 
to  the  testator  or  to  a  trustee  for  him,  did 
not  pass  by  the  will,  but  descended,  as  to 
the  legal  inheritance  in.  the  former  case, 
and  as  to  the  equitable  in  the  lattet,  to  the 
testator's  heirs  at  law  (1  Jarman,  Wills, 
85;  Bunter  v.  Coke,  1  Salk.  237,  3  Bro.  P. 
C.  19) ;  and  the  reason  of  this  was  not  on 
account  of  the  intent  on  the  part  of  the  tes- 
tator, but  because  he  had  no  legal  power  to 
dispose  by  will  of  land  which  he  did  not  own 
at  the  time;  and  the  reason  given  for  this 
eonstruction  was  not  merely  that  a  limited 
testamentary  power  was  conferred  by  the 
very  words  of  the  act,  but  because  such 
was  the  legal  consequence,  in  the  absence  of 
any  express  provision  to  the  contrary,  of 
considering  a  devise,  not  in  the  nature  of  a 
will,  but  of  a  particular  conveyance.  Un- 
der the  old  law,  therefore,  when  a  testator 
made  a  general  gift  of  his  real  and  personal 
estate,  he  was  considered  as  meaning  to  dis- 
pose of  these  respective  portions  of  property 
to  the  full  extent  of  his  testamentary  pow- 
er, and  it  accordii%ly  took  effect  as  a  gift 
of  such  real  estate  as  belonged  to  him  at 
the  time  of  the  execution  of  the  will,  and, 
as  to  the  personalty,  as  a  disposition  of 
whatever  he  should  possess  at  the  period  of 
his  decease;  and  this  construction  has  pre- 
vailed in  the  United  States,  wherever  the 
British  statute  of  wills  has  been  adopted, 
either  by  express  enactment,  or  as  a  part  of 
the  general  system  of  law. 

"Lord  Mansfield  once  remarked  that  com- 
mon sense  would  never  teach  a  man  the  dif- 
ference between  the  testamentary  gift  of  a 
horse  and  a  house,  and  that  originally  the 
eonstruction  might  as  well  have  been  other- 
wise, but  that  it  was  then  too  well  settled 
to  be  disturbed.  Indeed,  experience  has  at 
length  taught  the  British  nation  that  it  had 
better  have  been  settled  otherwise  from  the 
beginning,  as  the  construction  given  has  been 
found  to  defeat  the  real  intention  of  testa- 
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tors;  and  accordingly  they  have  remedied 
the  evil  in  1  Vict.  chap.  26,  by  providing 
that  testators  may  dispose  of  all  the  real 
and  personal  estate  to  which  they  may  be 
entitled  at  the  time  of  their  death,  and  that 
every  will  shall  be  construed,  with  reference 
to  the  real  and  personal  estate  comprised  in 
it,  to  speak  and  take  effect  as  if  it  had  been 
executed  immediately  before  the  death  of 
the  testator,  unless  a  contrary  intention 
shall  appear  by  the  will;  and  the  result  is 
that  the  distinction  in  an  English  will  be- 
tween real  and  personal  property,  that  was 
not  obvious  to  common  sense  in  the  days  of 
Lord  Mansfield,  is  now  abolished,  and  an 
English  devise  of  land  operates  now  as  a 
will  of  personal  property  did  before  the 
passage  of  the  late  act,  and  passes  whatever 
real  estate  the  testator  may  possess  at  the 
time  of  his  death,  unless  a  contrary  intent 
appear.  It  is  also  to  be  remarked  that  the 
same  experience  that  produced  the  British 
amendment  act  upon  this  subject  has  re- 
sulted substantially  in  the  same  enactments 
in  the  several  states  where  the  English  rule 
of  interpretation  had  been  introduced  and 
prevailed.  Accordingly,  in  Massachusetts, 
at  their  revision  in  1835  (Rev.  Stat.  [1836] 
p.  417,  S  3),  it  was  provided  that  after-ac- 
quired real  property  should  pass  by  a  will 
in  like  manner  as  if  it  were  possessed  at  the 
time  of  the  making  of  the  will,  if  such  ap- 
peared to  be  the  intent  of  the  testator:  and 
similar  enactments  have  been  adopted  in 
Maine,  New  Hampshire,  New  York,  Penn- 
sylvania, and  other  states.  Winchester  v. 
ForsteVf  3  Cush.  366. 

"The  Virginia  statute  of  1785  expressly 
extends  the  testamentary  power  to  the  real 
property  which  the  testator  may  have  at 
his  death,  and  was  followed  in  this  particu- 
lar in  Kentucky  and  Illinois ;  and  the  result 
of  the  decisions  in  these  states  is  that  after- 
acquired  lands  pass,  when  such  appears  to 
be  the  intention  of  the  testator,  although 
in  Virginia  they  retain  the  rule  adopted  in 
England,  that  the  words  of  the  testator  in 
reference  to  his  real  property  are  to  be  un- 
derstood as  referring  to  the  time  of  the 
making  of  the  will,  unless  a  different  intent 
appear.  Turpin  v.  Turpin,  1  Wash.  (Va.) 
75;  Harrison  v.  Allen,  3  Call  (Va.)  297: 
Warner  v.  Swearingen,  6  Dana,  200;  Willis 
v.  Watson,  5  111.  66.  The  legislation  in  our 
state  has  been  somewhat  peculiar.  The 
first  act  upon  the  subject,  passed  in  1807, 
was  copied  from  the  Virginia  statute  of 
1785,  and  confers,  in  one  section,  upon  per- 
sons of  full  age  testamentary  power  over  all 
real  estate  then  owned,  or  which  the  testator 
may  have  at  his  death,  and  in  a  subsequent 
section  •  confers  testamentary  power  over 
the  personal  estate,  in  general  terms,  upon 
persons  who  are  over  eighteen  years  of  age. 
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The  law  so  continued  without  any  change 
until  the  revision  of  1835  [Rev.  Stat.  1835, 
p.  616],  when,  under  the  plan  of  revising 
then  adopted,  of  dropping  what  were 
deemed  superfluous  words,  the  phraseology 
was  changed  to  what  it  now  is,  and  the  tes- 
tamentary power  over  both  real  and  per- 
sonal property  was  incorporated  into  one 
section,  and  conferred  in  the  same  general 
words;  and  the  same  phraseology  was  con- 
tinued in  the  revision  of  1845,  and  we  pre- 
sume, also,  in  the  last  revision.  The  lan- 
guage now  used,  however,  is  not  the  lan- 
guage of  the  old  English  statute, — *that 
any  person  having  an  estate  may  dispose  of 
it  at  his  pleasure,'  etc.,  but  that  every  per- 
son mav,  *bv  last  will,  devise  all  his  estate, 
real,  personal,  and  mixed,'  etc. 

*'No  doubt  is  entertained  but  that,  under 
the  act  of  1807,  after-acquired  real  property 
would  pass  by  will,  whenever  such  appeared 
to  be  the  intention  of  the  testator.  The 
reason  why  it  did  not  pass  under  the  Eng- 
lish statute  was  the  want  of  testamentary 
power,  and,  that  power  being  expressly  giv- 
en by  our  original  act,  the  objection  was 
out  of  the  way;  and  such  seems  to  have 
been  the  construction  given  to  the  statute  in 
Virginia,  Kentucky,  and  Illinois. 

"But  the  question  is  as  to  the  construc- 
tion of  the  present  law.  Must  we  hold  that 
the  act  now  in  force  does  not  confer  testa- 
mentary power  over  after-acquired  land, 
and,  on  account  of  the  change  in  the  phrase- 
ology of  the  statute,  which  was  made  in 
1835,  go  back  to  the  construction  put  upon 
the  original  statute?  We  think  not.  The 
language  now  used  does  not  require  such  a 
construction  at  our  hands.  It  is  different 
from  the  language  of  the  English  statute  of 
wills.  The  testamentary  power  is  given 
here  in  general  language.  It  embraces  both 
real  and  personal  estate,  and  is  a  power  to 
make  a  testamentary  disposition  of  all  the 
testator's  property,  without  any  distinction 
between  real  and  personal  property,  and  not 
a  mere  power  of  particular  disposition.  It 
is  more  in  the  nature  of  a  Roman  will  than 
an  English  devise  of  real  property.  But, 
however  this  may  be,  when  we  consider  the 
plan  of  revising  that  was  adopted, — the  im- 
policy of  creating  changes  in  laws  of  daily 
practical  importance;  the  little  probability, 
when  all  around  us  were  abandoning  the 
old,  narrow  construction  of  the  testamen- 
tary power,  that  our  legislature  should 
adopt  it,  for  the  first  time,  by  an  express 
provision  for  that  purpose, — and  when  we 
consider,  too,  that  neither  the  community 
nor  the  profession  generally,  as  we  believe, 
have  been  aware  of  the  supposed  change, 
and  that  men  have  generally  acted  as  if  the 
original  act  of  1807  were  still  in  force,  and 
that  estates  have  been  administered  and  dis- 
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tributed  accordingly, — we  do  not  think 
that  we  would  be  warranted  in  declaring 
that  the  legislature,  by  the  change  in  the 
language,  intended  to  effect  the  substantial 
change  in  the  meaning  of  the  law  that  is 
supposed;  and  we  shall  accordingly  give  to 
the  act,  as  it  now  stands,  as  literal  a  con- 
struction in  favor  of  the  testamentary  pow- 
er as  we  should  have  felt  constrained  to 
have  given  to  the  original  act." 

The  learned  judge  then  applied  the  prin- 
ciples of  law  so  declared  to  the  facts  in 
judgment,  and  pointed  out  that,  after  a  spe- 
cific devise  of  a  watch  to  one  and  a  burial 
lot  to  another,  the  will  in  that  case  provid- 
ed, "I  hereby  direct  my  executors  to  sell  the 
whole  of  my  real,  personal,  and  mixed  prop- 
erty," and,  after  the  payment  of  his  debts 
and  the  sum  of  $100  to  such  of  his  nephews 
as  should  be  named  James,  he  directed  the 
proceeds  of  such  sale  "to  be  sent  to  my  ex- 
ecutors in  Ireland,"  to  be  there  invested  for 
the  use  of  his  brothers  and  sisters.  And  it 
was  held  the  will  applied  as  well  to  proper- 
ty acquired  after  the  will  was  made  as  to 
the  property  owned  by  the  testator  at  the 
date  of  the  will.  And  there  can  be  no  two 
minds  as  to  the  correctness  of  the  conclu- 
sion there  reached,  for  the  devise  was  prac- 
tically of  the  whole  estate  to  the  same  bene- 
ficiaries. As  applied  to  the  case  at  bar, 
that  opinion  is  not  only  valuable  for  its  his- 
torical data,  but  also  for  the  rules  of  law 
laid  down.  This  is  especially  true  as  to  the 
evolution  of  the  statute  of  wills  in  this 
state  from  1807  to  1856,  when  the  opinion 
was  WTitten. 

The  statute  of  wills  of  1845  (Rev.  Stat. 
1845,  chap.  185,  §  1)  and  of  1855  (Rev. 
Stat.  1855,  chap.  167,  §  1)  provided: 
•'Every  person  of  twenty-one  years  of  age, 
and  upwards,  of  sound  mind,  may,  by  last 
will,  devise  all  his  estate,  real,  personal* 
and  mixed,  and  all  inteiest  therein,  saving 
to  the  widow  her  dower."  And  §  2  of  the 
revisions  of  1845  and  1855,  relating  to  wills, 
provided:  "Every  person  over  the  age  of 
eighteen  years,  of  sound  mind,  may,  by  last 
will,  dispose  of  his  goods  and  chattels." 
There  is  no  substantial  difference,  so  far  as 
concerns  this  case,  between  that  statute 
and  the  act  of  1879,  which  was  in  force 
when  this  will  was  made,  on  January  29, 
1889.  The  act  of  1879  (Rev.  Stat.  1879, 
chap.  71,  §  1)  provided:  "Every  male  per- 
son, twenty-one  years  of  age  and  upwards, 
of  sound  mind,  may,  by  last  will,  devise  all 
his  estate,  real,  personal,  and  mixed,  and 
all  interest  therein,  saving  the  widow  her 
dower.  And  every  male  person  over  the  age 
of  eighteen  years,  and  of  sound  mind,  may, 
by  last  will,  bequeath  all  his  personal  es- 
tate, saving  the  widow  her  dower."  It  is 
unnecessary  here  to  refer  to  the  power  given 
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to  married  women  to  make  wills.  There  is 
therefore  no  material  difference,  so  far  as 
concerns  this  case,  between  the  statutes 
that  were  in  force  when  Liggat  v.  Hart,  23 
Mo.  127,  was  decided,  and  the  statutes  as 
they  are  to-day.  Liggat  v.  Hart,  23  Mo. 
127,  was  cited  and  followed  in  Applegate  v. 
Smith,  31  Mo.  166.  In  that  case  the  testa- 
tor lived  in  Kentucky,  and  made  his  will 
there.  He  devised  to  his  wife  "his  whole 
estate,  real,  personal,  and  mixed,  wherever 
situated."  He  afterwards  purchased  land 
in  Missouri,  and  the  only  question  was 
whether  the  after-acquired  land  passed  to 
the  devisee.  In  that  case  the  devise  was  of 
the  whole  estate,  and  Scott,  J.,  said:  "The 
only  material  point  in  this  case  is  whether 
the  after-acquired  lands  passed  by  the  de- 
vise to  Martha  Applegate.  The  will  was 
made  in  Kentucky,  and,  by  the  law  of  that 
state,  there  must  be  something  in  the  will 
itself  w^hich  showed  that  after-acquired 
lands  were  intended  to  be  passed  by  it,  in 
order  that  it  may  have  that  effect.  A  gen- 
eral devise  of  all  his  property,  or  of  all  his 
estate,  or  a  general  disposition  of  his  land, 
will  not  authorize  such  a  deduction.  But 
his  intention  to  devise  whatever  interests  he 
may  own  in  land  at  his  death  must  be  dis- 
close by  the  language  used,  or  by  the  ac- 
tual import  of  the  provisions  contained  in 
the  will."  It  was  pointed  out,  however, 
that,  as  the  land  lay  in  Missouri,  the  laws 
of  this  state  would  govern,  and  that,  under 
the  laws  of  this  state,  a  nonresident  owner 
of  lands  in  this  state  was  allowed  to  make 
a  will  of  such  land;  and  it  was  held  that 
the  law  as .  to  after-acquired  land  was  cor- 
rectly laid  down  in  Liggat  v.  Hart,  23  Mo. 
127.  Here,  again,  it  will  be  observed  the 
devise  of  the  whole  estate  was  to  the  same 
beneficiary;  and  the  only  question,  there- 
fore, was  whether  the  will  covered  the  after- 
acquired  property,  or  whether  as  to  that 
the  testator  died  intestate. 

The  question  here  involved  next  came  be- 
fore this  court  in  Hale  v.  Audsley,  122  Mo. 
316,  26  S.  W.  963.  That  case  turned  upon 
the  construction  of  the  will  of  Charles 
Sterne.  The  second  paragraph  of  that  will 
gave  his  wife  a  life  estate  in  his  home  place, 
^vith  a  remainder  in  fee  to  his  granddaugh- 
ter and  her  heirs.  The  third  paragraph  of 
that  will  gave  his  granddaughter  and  her 
heirs  another  tract,  of  about  700  acres,  and 
added:  "And  I  further  will  and  devise  to 
my  said  grandchild  and  the  heirs  of  her 
body,  any  and  all  other  real  estate,  I  may 
now  have  or  hereafter  may  acquire,  wher- 
ever situated,"  etc.  The  fifth  paragraph  of 
that  will  also  gave  to  his  granddaughter 
**an  undivided  interest  of  one  third  of  what 
is  called  the  Latham  farm,  containing  three 
hundred  and  twenty  acres."  The  sixth  par- 
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agraph  of  that  will  provided  that,  if  his 
granddaughter  died  without  issue  or  heirs 
of  her  body,  the  "real  estate  hereinbefore 
mentioned  and  described"  should  go  to  the 
testator's  nephews  and  nieces  in  equal 
parts;  but,  if  his  said  grandchild  left  heirs 
of  her  body  surviving  her,  the  land  should 
go  to  them  in  fee.  That  case  involved  the 
right  of  said  granddaughter  to  convey  a 
one-sixth  interest  in  the  Latham  farm.  At 
the  date  of  the  will  the  testator  and  one 
Hale  owned  each  an  undivided  lialf  of  the 
two-thirds  interest  in  the  farm,  and  one 
Branch  owned  the  other  one  third.  After 
the  execution  of  the  will  the  testator  and 
Hale  purchased  Branch's  one-third  interest, 
and  held  it  in  undivided  shares,  of  one  sixth 
each,  at  the  time  of  the  testator's  death. 
Black,  J.,  speaking  for  this  court,  said: 
"The  question  is  whether  the  one-sixth  in- 
terest acquired  by  Sterne  [the  testator] 
after  the  date  of  the  will  passed  to  the 
plaintiff  [the  granddaughter]  Lelia,  and 
the  heirs  of  her  body,  by  force  of  the  resid- 
uary clause  in  the  third  paragraph  of  the 
will,  or  to  her  absolutely,  under  the  fifth 
paragraph.  Real  property  acquired  after 
the  date  of  a  will  will  pass  to  the  devisee 
where  it  appears  from  the  will  that  the  tes- 
tator intended  to  thereby  dispose  of  such 
after-acquired  property,  and  it  will  pass, 
according  to  the  intention  of  the  testator, 
the  same  as  in  case  of  property  owned  by 
the  testator  at  the  date  of  the  will.  Liggat 
V.  Hart,  23  Mo.  127;  Applegate  v.  Smith,  31 
Mo.  166.  This  will  appears  to  have  been 
prepared  with  care,  and  it  seems  to  us  its 
meaning  is  clear  and  not  open  to  two  con- 
structions, and  that  the  undivided  one-sixth 
passed  to  Lelia  by  virtue  of  the  residuary 
clause  in  the  third  paragraph.  The  fact 
that  this  clause  is  found  in  the  third  para- 
graph, and  not  in  the  fifth,  or  some  subse- 
quent part  of  the  will,  is  wholly  immate- 
rial. This  residuary  clause  in  the  most  ex- 
press terms  disposes  of  any  after-acquired 
real  estate,  and  it  also  disposes  of  all  real 
estate  owned  by  the  testator  at  the  date  of 
the  will,  and  not  thereby  specifically  de- 
vised. The  question,  then,  is  whether  the 
language  of  the  fifth  paragraph  can  be  ex- 
panded so  as  to  include  this  one-sixth.  At 
the  date  of  the  will  the  testator  owned  a 
one-third  interest  in  the  Latham  farm.  It 
is  this  interest  he  is  speaking  of  when  he 
says  he  devises  to  Lelia  'an  undivided  inter- 
est of  one  third  in  what  is  commonly  called 
the  "LathiLm  farm;"  and  in  the  same  para- 
graph he  again  speaks  of  this  interest  as 
'my  said  interest  of  one  third  in  said  La- 
tham farm.'  It  is  perfectly  manifest  that 
the  testator,  in  making  this  devise,  had  in 
mind  only  the  interest  which  he  then  owned, 
and  it  was  this  interest  of  one  third,  and 
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this  only,  that  he  undertook  to  dispose  of  by 
this  paragraph.  To  say  the  testator  intend- 
ed to  give  this  after-acquired  interest  of 
one  sixth  to  Lelia  upon  the  terms  named 
in  the  fifth  paragraph  is  to  make  a  codicil 
for  him  when  he  did  not  see  fit  to  make  one 
himself.  This  we  cannot  do.  We  have  no 
power  to  deal  with  testaments  in  any  such 
way.  It  is  true,  we  must  construe  the  will 
from  a  consideration  of  all  its  parts,  and  in 
the  light  of  the  surrounding  circumstances 
under  which  it  was  written;  but  we  cannot 
change  the  plain,  clear,  and  emphatic  lan- 
guage of  the  testator.  The  fifth  paragraph 
disposes  of  a  one-third  interest,  and  no 
more.  The  trial  court  held  that  the  after- 
acquired  one-sixth  passed  by  the  fifth  para- 
graph, and  in  this  it  erred.  The  judgment 
is  reversed  and  the  cause  remanded,  to  be 
tried  on  the  construction  of  the  will  here 
pointed  out."  The  difference  in  that  case 
was  that,  under  the  residuary  clause  con- 
tained in  the  third  paragraph  of  the  will, 
the  devise  was  to  the  gpranddaughter  and 
her  heirs,  whereas,  under  the  fifth  para- 
graph, the  devise  was  to  the  granddaughter 
absolutelv.  The  trial  court  held  that  the 
granddaughter  took  the  after-acquired  one- 
sixth  interest  in  the  Latham  farm,  under 
the  fifth  clause  of  the  will;  and  this  court 
held  that  to  be  error,  and  that  the  grand- 
daughter took  such  after-acquired  interest 
under  the  third  clause  of  the  will.  The 
gravamen  of  that  case  is  in  the  following 
words:  "Real  property  acquired  after  the 
date  of  a  will  will  pass  to  a  devisee  where 
it  appears  from  the  will  that  the  testator 
intended  to  thereby  dispose  of  such  after- 
acquired  property,  and  it  will  pass  accord- 
ing to  the  intention  of  the  testator  at  the 
date  of  the  will.  Liggat  v.  Hartj  23  Mo. 
127;  Applegate  v.  Smithy  31  Mo.  166." 
And  in  that  case  the  intention  of  the  testa- 
tor as  to  the  Latham  farm  was  ascertained 
from  the  fifth  paragraph  of  the  will  to  be 
that  he  only  intended  to  give  her  absolute- 
ly the  undivided  one-third  interest  therein 
that  he  owned  at  the  date  of  the  will,  and 
therefore  the  after-acquired  one-sixth  inter- 
est in  said  farm  passed  to  her  and  the  heirs 
of  her  body  under  the  residuary  clause  of 
the  will.  That  decision,  as  applied  to  the 
facts  in  judgment  here,  would  result  in 
holding  that  the  testator  intended  to  devise 
to  his  niece,  the  plaintiff  herein,  by  the  first 
paragraph  of  the  will,  his  undivided  one- 
half  of  the  53  arpents  that  were  owned  by 
him  at  the  date  of  the  will,  and  that,  as 
the  other  undivided  one-half  interest  there- 
in was  then  owned  by  Hyatt,  the  testator 
did  not  intend  to  devise  that,  but  that,  as 
the  testator  acquired  Hyatt's  undivided  in- 
terest in  said  53  arpents  after  the  date  of 
the  execution  of  the  will,  he  intended  that 
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it  should  pass  under  the  residuary  clause  of 
the  will  to  his  wife  for  life,  with  remainder 
in  fee  to  the  persons  named  in  the  residuary 
clause. 

The  question  was  again  before  this  court 
in  Webb  v.  Archibald,  128  Mo.  299,  28  S.  W. 
80,  34  S.  W.  64.  That  case  turned  upon  a 
construction  of  the  will  of  Mrs.  Margaret 
Lindsay.  By  the  first  clause  of  her  will 
the  testatrix  bequeathed  to  her  daughter, 
the  plaintiff,  Kate  Webb,  $3,750,  to  be  in- 
vested in  land  for  her  sole  use.  By  the  sec- 
ond clause  of  the  will  the  testatrix  be- 
queathed 420  acres  of  land,  which  was 
therein  described  to  be  "all  of  my  real  es- 
tate," to  her  three  children,  Thomas  Archi- 
bald, William  Archibald,  and  Margaret 
Winkler,  and  to  her  grandson,  Harry  Archi- 
bald, and  their  heirs  and  assigns,  each  to 
have  one  fourth  of  said  real  estate.  Bv  the 
third  clause  of  her  will  the  testatrix  be- 
queathed to  her  son  William  Archibald  $1,- 
000,  for  the  purpose  of  making  him  even 
with  her  other  children.  This  will  then 
concluded  as  follows:  "Out  of  the  balance 
of  my  property,  I  desire  my  debts  to  be 
paid,  and  should  there  be  anything  left  I  de- 
sire it  to  be  equally  divided  between  Thom- 
as Archibald,  William  Archibald,  and  Mar- 
garet Winkler;  above  named  are  all  of«my 
children,  as  I  have  never  had  any  children 
by  my  present  beloved  husband,  Clark  Lind- 
sav."  Between  the  date  of  her  will  and  the 
date  of  her  death  the  testatrix  acquired  an- 
other tract  of  land.,  of  120  acres,  and  also 
several  thousand  dollars  worth  of  personal 
property.  The  plaintiff  claimed  one  fourth 
of  such  after-acquired  real  and  personal 
property  by  descent,  upon  the  theory  that 
as  to  such  after-acquired  property  Mrs. 
Lindsay  died  intestate.  The  trial  court 
took  this  view,  and  rendered  judgment  ac- 
cordingly. This  court  reversed  the  judg- 
ment, and  held  that  the  after-acquired 
property  passed,  under  the  residuary  clause 
of  the  will,  to  Thomas  Archibald,  William 
Archibald,  and  Mary  Winkler,  the  other 
children  of  the  testatrix,  and  that  it  was 
the  intention  of  the  testatrix  that,  as  the 
plaintiff  had  been  fully  provided  for  by  the 
first  clause  of  the  will,  and  as  she  was  not 
named  as  one  of  the  residuary  legatees  in 
the  will,  she  was  not  entitled  to  any  part 
of  the  after-acquired  property.  Brace,  J., 
speaking  for  the  court,  solved  the  legal 
questions  involved  in  such  clear  and  con- 
vincing terms  that  they  throw  a  fiood  of 
light  upon  the  case  at  bar.  He  said:  "In 
the  leading  case  of  Liggat  v.  Hartj  23  Mo. 
127,  Leonard,  J.,  said:  *Men  know  that 
their  wills  are  not  to  take  effect  until  they 
die,  and  they  make  them  for  the  purpose  of 
fixing  the  distribution  of  their  property 
from    that   moment.'     Since    that   decision. 
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construing  the  first  section  of  our  statute  of 
wills,  there  never  has  been  any  question  in 
this  state  but  that  the  language  of  a  will  is 
to  be  construed  as  of  the  date  of  the  de- 
cease of  the  testator,  unless  the  'contrary 
appears  to  have  been  his  intention,  and  that 
the  will  operates  upon  all  the  estate  of  the 
testator,  real  and  personal,  at  the  time  of 
his  decease,  so  far  as  its  terms  are  appli- 
cable, unless  the  intention  of  the  testator 
appears  to  be  otherwise.  1  Redf.  Wills,  3d 
ed.  chap.  9,  §  1.  The  language  of  the  will 
in  question  leaves  no  room  for  doubt  that 
the  testatrix,  in  the  disposing  clauses  of  her 
will,  was  fixing  the  distribution  of  her  prop- 
erty 'from  the  moment  of  her  death.'  The 
first  item  of  her  will,  containing  the  legacy 
to  the  plaintiff,  discloses  this  as  her 
thought,  in  the  expression  'on  my  death,' 
which  runs  through  the  dispositions  of  the 
will.  Nor  does  that  language  leave  any 
room  for  doubt  that  the  testatrix  intended 
to  dispose  of  all  the  property  of  which 
she  was  possessed  at  the  moment  of  death, 
for,  after  making  all  the  specific  be- 
quests she  desired,  she  closed  the  third  and 
last  item  with  a  residuary  clause  disposing 
of  'anything  left'  'out  of  the  balance  of  my 
property.'  There  is  nothing  in  the  lan- 
guage of  the  will,  nor  rules  of  law  given  for 
its  interpretation,  upon  which  the  idea  of 
an  intestacy  as  to  any  of  the  testatrix's 
property  can  be  predicated.  There  is  no 
room  in  the  case  for  the  indulgence  of  any 
presumptions  on  account  of  a  disherison. 
There  is  no  disherison  in  the  case.  The  tes- 
tatrix carefully  named  all  those  who  by  na- 
ture had  immediate  claims  on  her  bounty, 
and  as  carefully  provided  for  them.  That 
the  provision  made  by  her  may  have  been 
unequal  as  between  them  can  furnish  no 
basis  for  a  presumption  that  she  intended 
an  intestacy  as  to  any  of  her  property;  yet, 
in  order  to  sustain  the  trial  court  in  its  rul- 
ing, we  should  not  only  have  to  indulge  in 
some  such  presumption,  but  permit  it  to 
override,  not  only  the  foregoing  well-settled 
principles  of  law  for  the  construction  of  the 
testatrix's  will,  but  her  unequivocally  ex- 
pressed intention  as  to  the  share  the  plain- 
tiff should  have  in  her  estate;  for  nothing 
can  be  clearer  than  that  it  was  the  inten- 
tion of  the  testatrix,  not  only  that  the 
plaintiff  should  have  no  interest  in  the  tes- 
tatrix's landed  estate,  but  that  her  husband 
should  have  no  interest  in  such  estate,  or 
in  any  lands  that  might  come  to  her  by 
means  of  the  legacy  left  in  the  will.  In 
both  respects  the  intention  of  the  testatrix 
would  be  defeated  by  the  ruling  of  the  trial 
court  that  she  died  intestate  as  to  the 
'Winfrey  farm.'  This  brings  us  to  the  only 
remaining  question, — To  whom  did  that 
farm  pass  by  the  will?  It  passed  either  by 
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the  second  item  or  the  residuary  clause  of 
the  third  item  of  the  will.  Reading  these 
items  together,  it  is  impossible  to  escape  the 
conclusion  that  the  intention  of  the  testa- 
trix was  to  make  a  difference  between  her 
three  children  and  her  grandchild  named 
therein;  that  there  was  a  part  of  her  estate 
in  which  she  wished  that  they  should  all 
share  equally,  and  there  was  a  part  of  her 
estate  in  which  she  wished  that  only  her 
sa,id  three  children  should  share  equally, 
and  in  which  her  grandchild  should  have  no 
share.  The  estate  iii  which  the  four  should 
share  equally  was  devised  by  the  second 
item.  It  was  a  landed  estate.  The  dispos- 
ing part  of  that  item  is  'all  my  nreal  estate.' 
This  expression,  if  there  had  been  nothing 
more,  would  have  been  sufiicient  to  pass  all 
her  real  estate,  including  any  that  she 
might  have  acquired  after  the  execution  of 
the  will.  She  did  not  stop  there,  however, 
but  immediately,  in  the  same  item  and  con- 
nection, proceeded  to  define  those  terms  by 
giving  her  meaning  thereof  to  be  the  'farm 
on  which  I  now  live,'  and  the  timber  land 
south  of  it.  It  is  not  material  that  she 
may  not  have  given  correctly  the  number  of 
acres  therein.  There  is  no  difficulty  in  iden- 
tifying the  land  devised,  and  it  was  in  these 
particular  lands  that  the  four  were  to  share 
equally  at  her  death.  For  purposes  of  de- 
scription, she  referred  to  an  existing  state 
of  things ;  thus  giving  an  illustration  of  the 
exception  to  the  general  rule,  hereinbefore 
stated,  that  the  language  of  the  will  is  to  be 
interpreted  as  having  been  used  with  refer- 
ence to  the  time  of  the  death  of  the  testa- 
tor; the  exception  being,  in  the  language  of 
Ellsworth,  J.,  in  Oold  v.  Judson,  21  Conn. 
616,  that,  'wherever  a  testator  refers  to  an 
actually  existing  state  of  things,  his  lan- 
guage should  be  held  as  referring  to  the 
date  of  the  will,  and  not  to  his  death,  as 
this  is  then  a  prospective  event.  Such,  it 
is  clear,  is  the  construction  of  the  word 
"now."  *  The  estate  in  which  her  three 
children,  Thomas  Archibald,  William  Ar- 
chibald, and  Margaret  Winkler,  were  ( 
share  equally,  but  in  which  the  grandchild, 
Harry  Archibald,  was  to  have  no  part,  was 
devised  in  the  residuary  clause  of  the  third 
item  of  the  will ;  and  it  was  to  be  anything 
left  of  her  property  after  her  debts  were 
paid,  not  included  in  the  specific  bequests, 
— ^anything  left,  whether  of  real  or  personal 
property." 

The  rules  that  result  from  these  cases,, 
therefore,  may  be  briefly  stated  to  be  as  fol- 
lows: First,  the  intention  of  the  testator 
is  the  controlling  guide,  and  that  intention 
must  be  gathered  from  the  four  corners  of 
the  will,  in  the  light  of  the  circumstances 
under  which  it  was  written;  second,  if  the 
devise  is  of  the  whole  estate  of  the  testator 
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to  the  same  beneficiary,  it  will  pass  after- 
acquired  property  as  well  as  all  that  he 
owned  when  the  will  was  made;  third,  if 
the  devise  is  of  a  particularly  described  in- 
terest in  certain  land  to  a  particular  dev- 
isee, and  if  there  is  a  devise  of  the  resid- 
uum of  his  estate  to  other  particularly 
named  devisees,  or  to  his  heirs  generally, 
then  any  after-acquired  interest  in  the  prop- 
erty mentioned  in  the  particular  devise  will 
pass  under  the  residuary  clause  to  the  per- 
sons therein  named,  and  will  not  go  to  the 
particular  devisee  named  in  the  particular 
devise  of  the  particular  interest.  It  only 
remains  to  apply  these  rules  to  the  case  at 
bar.  The  testator  first  provided  for  the 
payment  of  his  debts.  Then  he  made  pro- 
vision for  his  niece,  the  plaintiff  herein,  by 
giving  her  the  Franklin  farm,  of  50  arpents, 
and  also  gave  her  '*my  interest  [which  at 
that  time  was  an  undivided  one-half]  in  the 
tract  of  land  owned  by  Joseph  L.  Hyatt  and 
William  Buenger  [the  testator],"  which 
contained  53  arpents.  He  then  gave  his 
two  brothers  and  sisters,  or  their  heirs,  $2,- 
000,  in  equal  parts.  He  next  gave  his  neph- 
ew 55  acres  of  land,  on  condition  that  he 
paid  certain  specified  sums  within  a  speci- 
fied time  to  certain  persons  named.  And 
having  thus  specifically  provided  for  his 
other  relatives  and  family,  his  mind  turned 
to  his  wife  and  her  daughter  by  her  first 
marriage,  and  by  the  residuary  clause  of 
his  will  he  devised  "unto  my  beloved  wife, 
Mena  Buenger,  all  of  the  remainder  of  my 
property,  both  real  and  personal  I  may  pos- 
sess at  my  death  during  her  natural  life, 
excepting,  however,  that  property  which  I 
have  mentioned  in  the  first  part  of  this 
will."  He  then  provided  that,  if  his  wife 
should  marry,  he  devised  certain  of  said 
residuum  to  his  stepdaughter,  and,  if  his 
wife  died  before  his  stepdaughter,  the  latter 
should  have  "the  whole  of  this  property," 
and,  if  his  stepdaughter  died  without  issue, 
"then  this  estate,  except  as  already  provid- 
ed,  shall   be   equally   divided"   among   his 


brothers  and  sisters.  Thus  the  intention  of 
the  testator  clearly  appears  to  be  to  g^ve  the 
plaintiff  the  whole  of  the  Franklin  farm 
and  the  half  of  the  53  arpents  he  then 
owned,  and  of  which  Hyatt  owned  the  other 
half,  and  to  give  his  wife  "all  the  remain- 
der of  my  property,  both  real  and  personal, 
I  may  possess  at  my  death  during  her  nat- 
ural life,  excepting  .  .  .  that  property 
.  .  .  mentioned  in  the  first  part  of  this 
will,"  and  the  remainder  to  go  as  above  ex- 
plained. This  is  the  only  provision  he 
made  in  his  will  for  his  *T)eloved  wife." 
Thus  it  appears  that  the  devise  to  the  plain- 
tiff was  of  a  particular  interest  in  particu- 
lar land,  whereas  the  devise  to  his  wife  cov- 
ered all  his  property,  real  and  personal,  ex- 
cept what  he  had  particularly  given  to 
plaintiff,  and  the  55  acres  particularly  giv- 
en to  his  nephew.  Not  only  this,  but  the 
devise  to  the  plaintiff  was  of  the  particular 
interest  in  the  tract  of  land  "owned  by  Jo- 
seph L.  Hyatt  and  William  Buenger,"  while 
the  devise  to  his  wife  was  of  "all  the  re- 
mainder of  my  property,  both  real  and  per- 
sonal, I  may  possess  at  my  death."  The 
dev.ise  to  the  plaintiff'  therefore  related  to 
and  covered  only  a  particular  interest  in  a 
particular  tract  of  land  owned  by  him  at 
the  date  of  the  will,  whereas  the  devise  to 
the  wife  covered,  not  only  the  residue  of  all 
real  and  personal  property  that  he  owned  at 
the  date  of  the  will,  but  also  the  residue  of 
all  "I  may  possess  at  my  death;"  thereby 
intending  to  give  to  his  wife  any  property 
he  might  acquire  between  the  date  of  the 
execution  of  the  will  and  the  date  of  his 
death. 

The  Circuit  Court  therefore  properly  held 
that  the  after-acquired  interest  in  this  case 
passed  under  the  residuary  clause  of  the 
will  to  the  persons  therein  named,  and  not 
to  the  plaintiff  under  the  first  clause  of  the 
will,  and  the  judgment  must  he  affirmed. 

All  concur,  except  Robinson,  J.,  absent. 
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MAPLETON  BANK  et  aly  Respts., 


V. 

D.  W.  STANDROD  et  al.,  Appts, 

(8  Idaho,  740.) 

*1.  A  -vrriten  transfer  of  a  certificate  of 

*UeadD0te8  by  Sdllivan,  J. 


•bare*  of  stock  in  a  corporation,  made 
in  good  faith,  and  for  value,  and  possession 
taken  thereof  as  a  pledge  for  the  payment 
of  a  private  debt  of  the  assignor,  and  the 
transfer  not  entered  on  the  proper  book  of 
the  corporation,  has  preference  over  a  subse- 
quent attachment  thereof  in  favor  of  a  cred- 
itor of  the  assignor  or  transferrer  of  the 
stock. 


Note. — Validity  of  pledge  or  other  transfer 
of  stock  of  corporation  when  not  made  in 
books  of  company,  as  against  attachments, 
execvtions,  or  SMbsequcnt  transfers. 

I.  The  elements  of  the  problem,  657. 
II.  Registry  not  neccsnary  in  absence  of  stat' 
ute  or  by-la  ic,  660. 
67  L.  R.  A. 


III.  Statutes  requiring  transfer  on  books,  664. 

IV.  By-law  requiring  transfer  on  books,  672. 
V.  Provision  of  certificate  requiring  transfer 

on  books,  675. 
VI.  Requirement     of     record     with     county 

clerk,  675. 
VII.  Effect  of  effort  to  secure  transfer,  676. 
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2.  That  proTiaion  of  j  2ttll,  ReT*.  Stat., 
^w^kicli  provide*  tbat  a  transfer  of 
•tocky  made  by  Indorsement  and  deliy- 
ery  of  the  certiflcatet  Is  not  valid,  except 
between  the  parties  thereto,  until  the  same 
Is  entered  upon  the  books  of  the  corpora- 
tion, was  not  intended  as  a  protection  to  cred- 
itors of  a  stockholder,  but  was  intended  to 
protect  the  corporation,  its  members,  and 
Its  creditors.  , 

3.  IVhere  stocU  ha*  been  pledgr^d  and 
transferred  by  indorsement  and  deliv- 
ery as  security  for  the  payment  of  a  debt, 
and  transfer  not  entered  on  the  books  of 
the  corporation,  and  is  thereafter  attached 
at  the  instance  of  a  creditor  of  the  stock- 
holder, such  attachment  is  valid  only  against 
the  interest  of  the  as8if?nor  therein  after 
the  debt  had  been  paid. 

(December  20,  1002.) 

APPEAL  by  defendants  from  a  judgment 
of    the    Distriot    Court     for     Bingham 


County  in  favor  of  plaintiffs  in  an  action 
brought  to  foreclose  a  pledge  of  stock.  Af- 
firmed. 

The  facts  sire  stated  in  the  opinion. 

Messrs.  Clark  &  Holden  and  E.  E. 
Chalmers  for  appellants. 

Messrs,  H.  K.  Idnser  and  F.  S.  Delt- 
rloh,  for  respondents: 

The  lien  of  a  general  creditor,  arising 
from  the  attachment  of  stock  belonging  to 
the  attachment  debtor,  is  not  superior  to 
the  lien  of  a  prior  pledgee  in  good  faith  and 
for  value,  having  actual  possession  ot  the 
certificates  of  stock,  which  had  theretofore 
been  assigned  to  him  by  indorsement,  the 
attaching  creditor  having  actual  notice 
thereof  before  execution  sale. 

Our  statute  was  not  intended  to  protect 
strangers,  or  to  govern  the  relations  be- 
tween third  parties  and  stockholders.  It 
affects     business     transactions    only    with 


VIII.  Effect  of  notice  to  purchaser  or  creditor, 
677. 
IX.  Persons  not   entitled   to   benefit  of  stat- 
utes, 680. 
X.  Eatijppel  of  pledgee,  0«2. 
XI.  Statutory  rvcoqnition  of  tranafers  of  cer- 
tificates, 683. 

I.   The  elementft  of  the  problem. 

The  answer  to  the  questions.  What  Is  neces- 
sary to  make  an  effectual  transfer  of  corporate 
stock?  depends  primarily  upon  a  satisfactory 
solution  of  the  further  question.  What  Is 
corporate  stock,  and  by  what  Is  it  represented? 
For  the  purposes  of  this  tiofe,  however,  which 
will  attempt  merely  to  feather  the  cases  which 
have  dealt  with  the  first  question,  it  will  be 
necessary  merely  to  indicate  the  views  which 
have  been  held  respecting  the  second  one.  Theo- 
retically a  share  of  stock  In  a  corporation  is 
merely  a  right  to  a  share  of  its  assets  and 
profits :  si>  that  in  one  sense  the  corporation 
may  be  regarded  merely  as  the  debtor  of  the 
shareholder.  In  this  view,  the  interest  of  the 
shareholder  may  be  transferred  in  the  manner 
necessary  to  assign  a  fund  in  the  hands  of  a 
debtor  or  trustee.  This  question  is  fully  treated 
in  a  note  to  Phillip's  Estate,  66  L.  R.  A.  760. 
to  which  reference  is  made.  The  English  rule, 
represented  by  Dearie  v.  Hall,  3  Russ.  Ch.  1. 
to  the  effect  that  notice  must  be  given  to  the 
debtor  or  tnistee,  has  been  applied  by  some 
cases. 

Thus,  it  has  been  held  that  notice  to  the 
corporation  is  necessary  to  protect  the  rights 
of  the  assignee  against  those  of  subsequent  at- 
taching creditors.  State  Ins.  Co.  v.  Sax.  2  Tenn. 
€h.  609.  This  ruling  is  placed  upon  the  analogy 
between  certificates  of  stock  and  assignments 
of  choses  in  action  proper,  or  funds  in  the 
hands  of  trustees,  which  latter  property,  un- 
der the  Tennessee  rule,  could  not  be  assigned 
so  as  to  give  a  title  valid  as  against  subsequent 
assignments  without  notice  to  the  debtor  or 
t  trustee.  The  court  says  the  practical  wisdom 
of  the  rule  is  obvious,  because  it  affords  a 
ready  means  of  tracing  the  title  to  stocks,  and 
gives  purchasers  a  Hocurlty  which  they  other- 
wise would  not  have.  That  ruling  Is.  however, 
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opposed    to    dicta    In    Cornlck    v.    Richards.    3 
I>ea.  1. 

But  in  an  English  case  It  was  held  that. 
In  the  absence  of  statute  requiring  notice  of 
an  assigiiuient  of  shares,  no  notice  need  be 
given.  Thus,  where  shares  were  in  possps- 
sion  of  an  assignee  as  collateral  security,  and 
the  interest  of  the  assignor  was  subsequently 
assigned  to  another  person  as  security  witU- 
out  notice  to  the  first  assignee,  it  was  held 
that  such  assignment  was  good  as  against  an 
attachment  of  the  property  in  the  hands  of 
the  first  absiguee.  Robinson  v.  Nesbltt,  L.  R. 
3  C.  P.  264. 

And  the  view  of  t^e  Tennessee  court  did  not 
prevail  generally  in  the  business  world.  The 
certificate  which  was  given  by  the  corporation 
to  the  stockholder  as  the  representative  of  the 
interest  to  which  he  was  entitled  had  too  many 
characteristics  of  tangible  property,  and  could 
too  conveniently  be  treated  as  the  property  it- 
self, to  escape  such  treatment ;  and  therefore, 
for  all  purposes  of  buying,  selling,  pledging,  and 
contracting  generally  between  person  and  per- 
son  in  the  open  market,  the  business  world  has 
treated  these  paper  certificates,  for  practical 
purposes,  as  actual  property.  As  stated  in 
Lipscomb  v.  Condon,  the  certificates  of  stock 
are  not  the  stock  itself,  and  some  of  the  courts 
and  legislatures  have  proceeded  upon  that  the 
ory,  and  have  adopted  rules  which  would 
hamper  their  treatment  as  such. 

So  in  Agricultural  Bank  v.  Burr.  24  Me.  256. 
there  is  a  dictum  to  the  effect  that  the  title 
as  It  appears  on  the  books  of  the  corporation 
is  the  evidence  of  title  upon  which  the  shares 
may  be  attached  by  a  writ,  or  seized  and  sold 
upon  an  execution.  The  sale  by  an  oflicer 
would  transfer  the  title  without  regard  to  any 
certificate  which  the  owner  might  hold. 

The  theory  that  In  some  way  the  Interest 
of  the  stockholder  as  it  appeared  on  the  cor- 
porate books  was,  as  suggested  in  the  case  last 
cited,  the  taugible  thing  that  was  subject  to 
transfer,  has  received  considerable  recognition, 
and  many  cases  have  been  decided  and  many 
statutes  based  upon  It.  as  will  subsequently  ap- 
pear. But  the  convenience  of  buying  and  sell- 
ing the  shares  by  transferring  the  paper  was 
so  great  that  in  most  cases  both*  courts  and 
42 
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which  the  corporation  is  connected,  or  in 
which  it  has  an  interest. 

Thurher  v.  Crump,  86  Ky.  408,  6  S.  W. 
145;  Port  Toicnsend  Nat.  Bank  v.  Port 
Totcnsend  Oas  d  Fuel  Co.  6  Wash.  597,  34 
Pac.  155. 

The  vendee  of  unregistered  stock  is,  hy 
the  statute,  simply  prevented  from  assert- 
ing his  claim  as  against  those  to  whom  the 
corporation  records  give  notice,  namely,  the 
corporation  and  its  creditors  and  stock- 
holders. 

Dan.  Xeg.  Inst.  4th  ed.  §§  1708e,  llOSf; 
Cook,  Corp.  4th  ed.  §§  486,  487,  490;  1 
Morawetz,  Priv.  Corp.  §§  195  et  seq.;  Angell 
&  A.  Priv.  Corp.  11th  ed.  8  354;  1  Spelling, 
Corp.  II  498;  Drake,  Attachm.  5th  ed.  §§ 
223,   245,   525,   608;     Lowell,    Transfer    of 


Stock,  8§  93,  95,  96;  Wade,  Attachm.  S  30, 
p.  30;  May  v.  Cleland,  117  Mich.  45,  44  L. 
R.  A.  163,  75  N.  W.  129;  Seeligson  v. 
Brown,  61  Tex.  114;  Lund  ▼.  Wheaton 
Roller  MiU  Co.  50  Minn.  36,  36  Am.  St. 
Rep.  623,  52  N.  W.  268;  Broadway  Bank  v. 
McElrath,  13  N.  J.  £q.  24;  Bateaville 
Teleg,  Co.  v.  Myer-8chmidt  Grocer  Co.  68 
Ark.  115,  56  S.  W.  784;  PortTownsendyat. 
Bank  v.  Port  Totoneend  Qaa  d  Fuel  Co.  6 
Wash.  597,  34  Pac.  155;  Masury  v.  Ar- 
kansas Nat.  Bank,  35  C.  C.  A.  476,  93  Fed. 
603;  Kern  v.  Day,  45  La.  Ann.  71,  12  So.  6; 
McClintock  v.  Central  Bank,  120  Mo.  127, 
24  S.  W.  1052;  Tomhler  v.  Pdl^stine  Ice 
Co.  17  Tex.  Civ.  App.  596,  43  S.  W.  896; 
Goyer  Cold  Storage  Co.  v.  Wildherger,  71 
Miss.  438,  15  So.  235;   Thurher  v.  Crump, 


legislatures*  have  been  forced  to  permit  it  to 
be  done.  So  far  as  a  subsequent  purchaser 
is  concerned,  this  course  can  work  no  ill  result. 
If  he  wishes  to  purchase  all  he  has  to  do  for 
his  protection  is  to  demand  a  delivery  of  the 
certificates,  which  is  all  he  could  require  in  case 
of  any  other  kind  of  personal  property.  If, 
as  between  stockholder  and  corporation,  the 
stock  can  be  transferred  only  by  surrender  of 
the  certiilcate.  It  would  seem  that  possession 
of  Lhe  certificate  was  all  the  protection  a  pur- 
chaser required.  In  a  New  York  case  it  was 
held  that  where  stock  can  be  transferred  only 
on  the  books  of  the  company  a  transferee  with- 
out entry  on  the  books  gets  the  entire  title, 
legal  and  equitable,  as  between  himself  and 
his  assignor,  with  all  the  rights  which  the  lat- 
ter possesses.  But,  the  stock  not  having  passed 
by  the  delivery  of  the  certificate  and  power 
of  attorney,  the  legal  title  remains  in  the  seller 
so  far  as  affects  the  corporation  and  subse- 
quent bona  fide  purchasers  who  take  by  trans- 
fer duly  made  upon  the  books.  Hence,  a  buyer 
in  good  faith  of  the  person  in  whose  name  the 
stock  stands  on  the  books,  who  takes  a  transfer 
in  conformity  to  the  charter  and  by-laws,  be^ 
comes  vested  with  a  complete  title  to  the 
stock,  and  cuts  off  all  the  rights  and  equities 
of  the  certificate  holder  to  the  stock  itself.  But 
the  court  says  that,  with  regard  to  the  cor- 
poration, notice  that  the  certificate  is  outstand- 
ing is  notice  that  it  is  owned  by  someone  else, 
and  equivalent  to  actual  notice  of  all  the 
rights  which  Inquiry  would  develop.  Therefore, 
if  it  permits  a  transfer  without  production  of 
the  certificate  it  may  be  liable  to  the  holder, 
whose  rights  are  thereby  cut  off.  New  York 
ft  N.  H.  E.  Co.  V.  Schuyler,  34  N.  Y.  80,  Af- 
firming 38  Barb.  534. 

And  that  doctrine  was  recognized  in  McNeil 
V.  Tenth  Nat.  Bank,  46  N.  Y.  325.  7  Am.  Rep. 
341. 

In  Bank  of  Commerce's  Appeal,  73  Pa.  59. 
it  is  said,  as  between  adverse  claimants  of  the 
certificate  the  possession  of  it  with  the  transfer 
upon  it  is  often  the  test  of  title. 

Even  in  case  of  attachment  and  execution 
creditors  the  hardship  of  a  rule  making  posses- 
sion of  the  certificate  evidence  of  title  Is  more 
apparent  than  real.  Unless  the  statutes  give 
the  public  access  to  the  corporate  books  knowl- 
edge as  to  the  ownership  of  stock  must  de- 
pend on  reputation,  whether  the  fact  depends 
on  book  entries  or  on  reputation,  and  the 
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difficulty  of  obtaining  manual  possession  of  the 
shares  would  be  as  great  in  one  case  as  in  the 
other.  Some  cases  have  intimated  that  cred- 
itors must  rely  on  their  debtor's  possession  of 
the  certificates,  and  that  attachments  must 
reach  them  to  be  valid. 

In  Colonial  Bank  v.  Whinney,  L.  R.  11  App. 
Cas.  426.  where  the  certificates  provided  that 
they  must  be  surrendered  before  a  transfer 
would  be  made  on  the  books  of  the  company, 
the  owner  of  shares  pledged  them  as  collateral 
security,  and  then  became  bankrupt,  and  the 
question  arose  as  to  whether  the  pledgee  or  the 
assignee  in  bankruptcy  had  the  better  title. 
Lord  Blackburn  said :  I  think  it  is  clear  that 
anyone  who  is  al)out  to  give  credit  to  the  bank- 
rupts as  being  the  owners  of  the  Interest  rep- 
resented by  the  shares  ought  to  know  that  he 
had  no  legitimate  ground  for  believing  that  they 
were  the  owners  of  the  whole  interest,  unless 
the  certificates  were  produced  or  accounted  for. 
And,  since  inquiry  as  to  what  had  become  of 
the  certificates  would  (unless  the  bankrupts 
were  fraudulent  liars,  which  w*e  have  no  right 
to  assume)  have  led  to  tlie  disclosure  of  th,e  fact 
that  they  were  pledged.  Therefore,  the  circum- 
stances were  such  as  to  prove  that  the  bank- 
rupts were  not  the  reputed  owners  of  the  in- 
terests in  the  shares,  and  the  order  upholding 
the  title  of  the  bankruptcy  assignee  (L.  R.  30 
Ch.  Div.  261)  was  reversed.  Lord  Watson 
said  that  the  provision  that  the  certificate  mast 
be  produced  before  a  transfer  could  be  made 
was  an  assurance  by  the  corporation  on  which 
the  lawful  holders  of  the  certificates  were  en- 
titled to  rely,  to  the  effect  that,  according  to 
their  usual  practice,  the  corporation  would 
decline  to  register  any  transfer  of  shares  until 
the  relative  certificates  were  produced,  or. 
where  nonproduced,  satisfactorily  accounted 
for. 

The  sheriff  cannot  validly  seize  and  sell  the 
stock  while  the  certificate  is  outstanding  so 
that  he  cannot  obtain  possession  of  It.  AH 
that  he  can  seize  and  sell  In  snch  case  is  the 
right  and  Interest  of  the  person  in  whose  name 
the  stock  stands  without  prejudice  to  the  rights 
of  the  true  owner.  But  where  a  judicial  tribu- 
nal, after  a  fair  test,  in  good  faith  by  the  cor- 
poration, orders  the  stock  to  be  transferred  to 
the  purchaser  under  such  seizure  and  sale,  the 
corporation  cannot  be  liable  to  the  holder  of 
the  certificate,  who  takes  no  steps  to  protect 
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86  Ky.  408,  6  S.  W.  145;  Baldwin  v.  Can- 
fleld,  26  Minn.  43,  1  N.  W.  261;  Telford  d 
F.  Tump,  Co,  V.  Gerhdb  (Pa.)  13  Atl.  90; 
Morton  v.  Coumn,  25  Ont.  Rep.  529; 
Weston  V.  Becur  River  d  A.  Water  d  Min, 
Co,  6  Cal.  425;  People  cw  rel.  Mead  v.  El- 
more, 35  Cal.  653;  Farmers*  yat.  Cold  Bank 
V.  Wilson,  58  Cal.  600;  Continental  'Sat. 
Bank  v.  Eliot  Nat,  Bank,  7  Fed.  369; 
Spreckels  v.  Nevada  Bank,  113  Cal.  272,  33 
L.  R.  A.  459,  54  Am.  St.  Rep.  348,  45  Pac. 
329;  West  Coast  Safety  Faucet  Co,  v.  Wulff, 
133  Cal.  315,  85  Am.  St.  Rep.  171,  65  Pac. 
623;  Doty  v.  First  Nat,  Ba/nk,  3  N.  D.  9, 
17  L.  R.  A.  259,  53  N.  W.  77;  Smith  v. 
Nashville  d  D,  R,  Co,  91  Tenn.  221,  18  S. 
W.  546;  Parker  v.  Bethel  Hotel  Co,  96 
Tenn.  252,  31  L.  R.  A.  706,  34  S.  W.  209; 


New  York  d  N,  E,  R,  Co,  v.  Schuyler,  34  N. 
Y.  30;  Fraser  v.  Charleston,  11  S.  C.  486. 

Our  statutes  were  taken  from  California. 
The  doctrine  has  long  been  established  by 
the  California  courts,  that  only  transfers 
and  purchases  in  good  faith  and  without 
notice  are  protected  as  against  an  un- 
registered pledge,  and  not  a  mere  attaching 
creditor,  but  at  most  a  purchaser  without 
notice  at  the  execution  sale,  is  protected. 

People  ex  rel.  Mead  v.  Elmore,  35  Cal. 
653;  Farmers'  Nat,  Cold  Bank  v.  Wilson, 
58  Cal.  600;  Spreckels  v.  Nevada  Bank,  113 
Cal.  272,  33  L.  R.  A.  459,  54  Am.  St.  Rep. 
348,  45  Pac.  329. 

In  adopting  a  statute,  it  is  taken  with  the 
construction   already   put  upon   it   by   the 


himself.  Friedlander  v.  Slaughter  House  Co. 
31  La.  Ann.  52.3. 

In  Supply  Ditch  Co.  v.  Elliott,  10  Colo.  327, 
3  Am.  St.  Rep.  586,  15  Pac.  691,  where  the 
legal  owner  of  stock,  which  stood  in  the  name 
of  another  and  had  been  sold  under  execution 
against  the  latter,  attempted  to  assert  his 
rights  as  a  stockholder  without  producing  the 
certificates  or  notifying  the  company  that  he 
was  the  legal  owner,  the  court  makes  the  pos- 
session of  the  certlfii-ates  the  evidence  of  title, 
and  states  that  the  company  must  act  only  on 
that  eyldence  as  recognizing  the  rights  of  rival 
claimants. 

In  McFall  v.  Buckeye  Grangers'  Warehouse 
Asso.  122  Cal.  468,  68  Am.  St.  Rep.  47,  55  Pac. 
253,  where  the  question  was  as  to  the  va- 
lidity of  a  levy  on  stock  which  had  been  pledged 
without  transfer  on  the  books  of  the  corpora- 
tion, and  the  certificates  Immediately  returned 
to  tiie  pledgeor,  in  whose  possession  they  were 
when  the  attachment  was  levied,  the  court, 
without  discussing  the  effect  of  the  nontransfer 
on  the  stock  books,  but  apparently  assuming 
that  a  memorandum  of  the  transfer  which  ap- 
peared in  such  books  might  be  sufficient,  held 
that  the  failure  to  preserve  the  transfer  of 
possession  defeated  the  pledge. 

Where  the  stockholder  has,  under  an  agree- 
ment with  other  stockholders,  deposited  his 
certificate  with  a  trustee,  an  attempt  to  pledge 
to  a  third  person  by  delivering  the  trustee's 
receipt  and  a  power  of  attorney  to  transfer  the 
stock  is  not  effective  as  against  a  subsequent 
execution  creditor,  who  actually  seizes  the  cer- 
tificate in  the  hands  of  the  trustee,  where  the 
statute  provides  that,  to  effect  a  pledge  of  stock, 
the  certificates  must  be  put  into  the  posses- 
sion of  the  pledgee.  Bidstrup  v.  Thompson,  45 
Fed.  452. 

The  fact  that  the  statement  of  the  corporate 
books  is  not  the  ultimate  evidence  of  the  prop- 
erty right,  and  cannot  safely  be  made  the  basis 
of  business  transactions  regarding  the  stock, 
is  illustrated  by  the  rulings  in  regard  to  stock 
affected  with  a  trust. 

In  Mowry  v.  Hawkins,  57  Conn.  453,  18  Atl. 
784,  wheie  the  attempt  was  made  to  place  stock 
belonging  to  a  married  woman  in  the  name  of 
her  husband  as  trustee,  but,  by  mistake,  it 
was  placed  in  his  individual  name,  and  was 
attached  as  his  property,  the  attaching  cred- 
itors contended  that,  standing  in  his  name  on 
the  books,  it  was  subject  to  attachment  by  his 
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creditors ;  but  the  court  says  this  position  is 
too  broad ;  that,  in  the  absence  of  fraud,  stock 
may  stand  in  the  name  of  one,  which  belongs  to 
to  another,  without  being  liable  to  attachment 
for  the  debts  of  the  nominal  owner.  That  must 
be  so  as  to  all  creditors  who  have  not  been 
misled  or  deceived  by  it,  and  as  to  those  who 
are  advised  as  to  the  true  state  of  the   title. 

And  the  same  principle  Is  recognized  In 
Skiff  V.  Stoddard,  63  Conn.  198,  21  L.  R.  A. 
102,  26  Atl.  874,  28  Atl.  104,  where  the  pledgeor 
of  stocks  which  had  been  transferred  into  the 
name  of  the  pledgee  was  permitted  to  redeem 
them  as  against  persons  subsequently  dealing 
with  the  pledgee  In  such  a  manner  as  to  enable 
them  to  claim  an  Interest  in  the  stock  so 
pledged. 

In  Shropshire  Union  R.  &  Canal  Co.  v.  Queen, 
L.  R.  7  H.  L.  496,  Reversing  L.  R.  8  Q.  B. 
444,  where  stock  belonging  to  a  corporation 
stood  in  the  name  of  one  of  its  directors  in 
trust  for  it,  and  he  pledged  the  certificates  as 
collateral  for  his  own  debt.  It  was  held  that  the 
pledgee  secured  no  title  as  against  the  rights  of 
the  corporation.  The  lord  chancellor  said  that 
one  dealing  with  a  registered  owner  ought  to 
have  known  that,  although  the  shares  stood  in 
his  name,  and  he  had  the  certificates  In  his  pos- 
session, yet  the  beneficial  Interest  might  be  in 
some  other  person,  and,  if  he  did  not  secure  the 
legal  title,  but  only  an  equity,  it  would  be  sub- 
ject to  the  equitable  rights  of  a  prior  bene- 
ficiary. He  says  that  the  pre-existing  equitable 
title  may  be  defeated  by  a  supervening  legal 
title  obtained  by  transfer.  He  further  says  that 
"it  is  said  that  there  was  some  implied  protec- 
tion in  the  possession  of  the  certificates ;  so 
that.  If  the  holder  passes  them  over  to  another 
person,  that  other  person  would  think  he  ob- 
tained a  good  title  because  no  transfer  could  be 
permitted  without  the  production  of  the  certifi- 
cates." But  he  answered  that  whether  or  not 
a  transfer  should  be  permitted  without  a  pro- 
duction of  the  certificates  was  entirely  wU;hIn 
the  discretion  of  the  corporation.  And  Lord 
Hatherley  said  that  the  only  mode  in  which  a 
transferee  could  make  himself  perfectly  safe 
was  to  obtain  at  least  a  transfer  of  the  shares, 
and  perhaps  to  go  farther,  and  obtain,  also, 
a  registry.  The  pledgee  had  not  obtained  the 
ownership  because  he  had  not  obtained  a  trans- 
fer, and  had  acquired  nothing  that  would  pass 
to  him  in  equitable  right. 

The  fact  that  the  stock  is  not  transferred  to 
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highest    court    of    the    state    from    which 
adopted. 

Sutherland,  Stat.  Constr.  §§  319,  333;  23 
Am.  A  Eng.  Enc.  I^w,  p.  432;  Redway  v. 
Moore,  3  Idaho,  312,  29  Pac.  104. 

SnlliTan,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  to  foreclose  a  pledge  of 
5  shares  of  the  capital  stock  of  the  Farm- 
ers' State  Bank,  a  corporation  doing  busi- 
ness at  Idaho  Falls,  state  of  Idaho,  which 
had  been  pledged  by  the  defendant  T.  A. 
Harris  to  the  Mapleton  Bank,  a  banking 
partnership  of  Mapleton,  in  the  state  of 
Iowa,  and  the  appeal  is  from  the  judgment 
on  the  judgment  roll  alone.  The  defendant 
T.  A.  Harris  made  no  appearance,  and  the 


defendants  the  Farmers'  State  Bank  and  C. 
G,  Peck,  secretarA'  thereof,  filed  disclaimers. 
The  defendants  who  &re  appellants,  William 
Lindsey  and  D.  W.  Standrod  &  Company, 
answered  separately,  and  join  in  this  ap- 
peal. The  facts  were  stipulated,  and  the 
following  is  a  sufficient  statement  of  them 
for  a  decision  of  this  appeal:  On  July  2. 
1900,  at  Mapleton,  state  of  Iowa,  defendant 
T.  A.  Harris  executed  to  the  cashier  of  the 
said  Mapleton  Bank  his  promissor\'  note  for 
$1,500,  due  six  months  after  date,  with 
interest  at  the  rate  of  8  per  cent  per  annum, 
attorneys'  fees,  etc.,  and  at  said  time  and 
place,  as  a  part  of  said  transaction,  and  as 
security  for  the  payment  of  said  promissory 
note,  assigned  and  transferred  to  said  bank 
two   certificated  of   shares   of    the    capital 


the  name  of  the  true  owner,  but  remains  in 
the  name  of  faia  veudor.  does  not  defeat  the 
right  of  the  true  owner  to  pursue  and  recover 
the  stock  in  case  it  is  stolen  from  him  without 
his  fault  and  sold  by  the  thief  to  another 
stranger  without  apparent  authority,  either 
from  the  owner  or  the  one  in  whose  name  the 
stock  stands  registered,  any  further  than  the 
fact  that  the  certificates  were  indorsed.  Bar- 
stow  V.  Savage  MIn.  Co.  64  Cal.  388,  49  Am. 
Rep.  705,  1  Pac.  349. 

But  in  Winter  v.  Belmont  Min.  Co.  53  Cal. 
429,  where  the  registered  owner  indorsed  and 
delivered  the  certificates  to  another  person  and 
then  feloniously  removed  them  from  his  posses- 
sion and  sold  them,  the  purchaser  was  held  to 
have  acquired  a  good  title  free  from  the  rights 
of  the  pledgee.  The  court,  in  discussing  the 
earlier  cases,  states  that  their  doctrine  had 
not  been  entirely  satisfactory,  but  that  they 
had  been  followed  on  the  principle  of  stare 
decisis,  and  that,  "even  though  we  entertained 
a  grave  duubt  as  to  the  soundness  of  the 
original  decision,  we  think  that  it  ought  not 
now    to   be   disturbed." 

['nder  the  Alabama  statutes,  the  rights  of 
one  for  whom  stocic  was  subscribed  by  an- 
other, in  whose  name  the  certificates  were 
taken,  is  subordinate  to  those  of  an  execution 
creditor  of  the  latter,  although  he  has  paid 
several  instalments  on  the  stock.  White  v. 
Rankin,  »0  Ala.  541.  8  So.  118. 

But  a  statute  permitting  the  charging  for 
benefit  of  creditors  of  shares  standing  in  the 
name  of  u  debtor  in  bis  own  right,  does  not 
authorize  the  charge  of  shares  standing  in 
his  name  In  trust  for  others.  Cooper  v.  Grif- 
fin [1802]  1  Q.  B.  740,  66  L.  T.  N.  S.  660; 
Howard  v.  Sadler  [18931  1  Q.  B.  1. 

II.  Refiistry  not  necessary  in   absctice  of  stat- 
ute or  b!f-la}r. 

It  thus  appearing  that*  the  business  interests 
and  the  expeditious  transfer  of  the  vast  prop- 
erty represented  by  stock  certificates  demand 
that  an  Indorsement  and  delivery  of  the  cer- 
tificates themselves,  accompanied  by  a  iwwer 
of  attorney  to  eflTect  a  transfer,  shall  l)e  sufli- 
cient,  the  great  majority  of  the  courts  have 
acceded  to  that  demand  unless  overruled  by 
the  legislature,  notwithstanding  the  certificate 
is  theoretically  net  the  property. 

The  New  .lersey  court  has  said  that,  by  a 
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commercial  usage  as  universally  acknowledged 
by  the  business  community  as  the  law  of  com- 
mercial paper,  a  certificate  of  stock,  accom- 
panied by  an  irrevocable  power  of  attorney,  is 
presumptive  evidence  of  ownership  in  the  hold- 
er. And,  where  he  is  a  holder  for  value,  his 
title  cannot  be  Impeached.  Under  this  well- 
recognized  principle,  large  amounts  of  property 
daily  pass  from  hand  to  band ;  are  sold  and 
resold,  or  hypothecated  for  loans,  without  an 
actual  transfer  on  the  books  of  the  company. 
Prall  V.  Tilt.  28  N.  J.  Kq.  480. 

A  sale  of  stock  in  a  corporation  is  valid 
as  against  a  subsequent  attaching  creditor  of 
the  transferrer,  although  no  transfer  of  the 
stock  is  made  on  the  books  of  the  company  in 
the  absence  of  any  express  provision  of  stat- 
ute or  of  the  charter  of  the  corporation  re- 
quiring such  transfer  to  be  made.  Boston  Music 
Hall  Asso.  V.  Cory,  129  Mass.  435. 

A  pledge  not  transferred  on  the  books  of 
the  corporation  is  valid  as  against  a  subse- 
quent execution  sale  on  a  Judgment  against  the 
pledgeor.  McClintock  v.  Central  Bank.  120  Mo. 
127.  24   S.   W.  1052. 

A  transfer  of  a  certificate  of  stock  in  the  a1>- 
sence  of  any  legl«;lative  enactment  passes  title 
to  the  assignee,  and  is  vaUd  against  creditors 
of  the  assignor  without  transfer  on  the  books 
of  the  corporation.  Cornick  v.  Richards.  3  Ijea. 
1.  The  court  says  the  books  of  the  corpora- 
tion are  not  public  records  in  any  proper  sense 
of  our  law.  Why  one  private  individual  shall 
be  required  to  effectuate  the  sale  of  the  prop- 
erty of  auother  in  which  he  has  no  title  or 
interest  as  property  by  entering  the  fact  in 
his  books  it  Is  not  easy  to  see,  not  even  if 
the  fact  be  that  the  parties  selling  had  orig- 
inally purchased  the  property  from  htm.  The 
court  further  says :  "In  adopting  a  rule  as  to 
the  transfer  of  this  peculiar  kind  of  property, 
w^e  should  look  to  the  nature  of  the  property, 
the  uses  to  which  it  is  put  in  the  transaction 
of  the  luisiness  of  the  country,  and  at  the  same 
time  not  ]»e  unmindful  of  the  established  habits 
of  dealings  with  the  same  among  business  men : 
this  last  should  have  an  infiuence  in  this  ques- 
tion of  full  weight,  because  we  may  be  assured 
that  what  has  be*»n  universally  agreed  on  and 
establislied  as  the  custom  of  such  merchants 
is  the  result  of  a  feit  need  that  has  been  met 
by  the  keeuest  practical  sagacity  dealing  with 
the  question.  .  .  .  The  universal  practice 
is  to  transfer  or  assign   the  certificate  of  the 
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stock  of  the  said  Farmers'  State  Bank ;  one 
of  said  certificates  being  for  5  shares  and 
one  for  10  shares,  making  a  total  of  15 
shares.  Said  certificates  were  transferred 
by  indorsement  thereon  in  writing,  and 
signed  by  the  defendant  T.  A.  Harris,  and 
thereafter  the  plaintiff  bank  retained  the 
possession  of  said  stock  certificates.  Said 
promissory  note  was  not  paid  when  it  be- 
came due,  and  this  action  was  brought  to 
foreclose  the  pledgee's  lien  upon  said  shares 
of  stock  on  July  23,  1901.  Said  shares  of 
stock  have  not  been  transferred  on  the 
books  of  the  corporation,  the  Farmers'  State 
Bank.  On  the  9th  day  of  February,  1901, 
William  Lindaey,  as  a  general  creditor  of 
said  T.  A.  Harris,  brought  suit  against  him 
in  Bingham  county,  and  by  writ  of  attach- 

8tock  with  a  power  of  attorney  In  blank  to  be 
filled  up,  authorizing  a  transfer  by  the  corpo- 
ration on  its  books  to  the  purchaser,  on  the 
presentation  of  which  power,  properly  authen- 
ticated, the  corporation  transfers  the  stock  to 
the  purchaser  or  holder,  and,  when  the  sale  is 
absolute,  it  is  usual  to  issue  new  certificates 
to  the  party,  taking  up  the  old.  Such  a  prac- 
tice facilitates  the  easy  use  of  this  property  in 
commercial  transactions.  The  requirement  that 
the  title  could  alone  1)e  transferred  on  the  1)ook8 
of  the  corporation,  or  by  notice  to  the  corpora- 
tion, would  greatly  tend  to  trammel  this  use; 
and.  as  far  as  we  can  see.  notice  to  the  corpo- 
ration can  serve  no  practical  end,  and  has  no 
appropriate  place  in  the  transaction,  so  far  as 
passing  the  title  from  a  holder  to  a  purchaser, 
or  the  right  of  a  creditor  as  to  a  purchaser, 
for  he  can,  as  he  will  always  do.  protect  him- 
self by  retiuirSng  an  assignment  of  the  certifi- 
cate, and  then  a  transfer  on  the  1x)okR  of  the 
corporation.  The  rule  requiring  transfer  on 
the  books  of  the  corporation  can  only  serve  to 
give  a  creditor  who  has  a  judgment  or  attach- 
ment a  legal  advantage  who  has  never  given 
credit  on  the  faith  of  the  stocks,  over  the  other 
who  has  advanced  his  money  on  them  and  taken 
the  evidence  of  his  security  by  a  transfer  of 
the  certificate.  In  such  a  contest  the  equities 
are  altogether  in  favor  of  the  assignee,  who 
has  advanced  his  money  on  the  faith  of  the 
collateralK.*' 

And  that  rule  was  recognized  In  Cherry  v. 
Frost.  7  I.ea.  1. 

Pledges  of  stock  are  valid  as  agalnnt  third 
persons  by  mere  delivery  of  the  certificates. 
Factors'  &  Traders'  Ins.  Co  v.  Marine  Dry  Dock 
ft  Shipyard  Co.  31  La.  Ann.  149. 

In  Fraser  v.  Charleston,  11  S.  C.  486.  the 
court  cites,  with  apparent  approval,  cases  hold- 
ing that  the  delivery  of  a  certificate  of  stock 
to  a  purchaser,  attended  with  a  power  of  at- 
torney to  transfer,  will  confer  a  right  that  can- 
not be  impeached  or  set  aside  by  a  subsequent 
execution  or  attachment  against  the  vendor. 
The  court  says  the  case  involves  only  the  ques- 
tion as  to  the  rights  of  the  creditor  of  the  as- 
signor. The  moment  the  equitable  assignment 
has  been  ascertained  their  rights  are  concluded. 
The  legal  owner  would  have  been  estopped,  and 
they  have  no  rights  which  he  had  not. 

A  pledgee  to  whom  shares  of  stock  had  been 
assigned  and  delivered  as  collateral  security  is 
secured  against  the  creditors  of  the  pledgeor 
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ment  sought  to  attach  said  shares  of  stock, 
and  defendants  D.  W.  Standrod  &,  Company, 
also  being  general  creditors  of  said  defend- 
ant Harris,  brought  suit  against  him  in  like 
manner,  and  sought  to  attach  said  15  shares 
of  stock.  The  said  writs  of  attachment 
were  levied  as  provided  by  subdiv.  4  of  § 
4307,  Rev.  Stat.,  and  the  secretary  of  said 
Farmers'  State  Bank  made  return  to  said 
writs  to  the  effect  that,  according  to  the 
books  of  said  bank,  said  Harris  was  the 
owner  of  15  shares  of  the  capital  stock  of 
said  bank^  which  had  not  been  transferred 
on  the  books  of  said  bank  corporation.  The 
trial  court  entered  judgment  on  the  facts  as 
stipulated  in  favor  of  the  plaintiffs  as 
prayed  for  in  the  complaint.  The  stipu- " 
lated  facts  show  that  th6  respondents  are 

without  transfer  on  the  books  of  the  corpora- 
tion. And  it  is  immaterial  that  the  stock  is 
temporarily  placed  In  possession  of  the  pledgeor 
to  effect  a  cancelation  and  reissuance  of  stock 
by  the  corporation ;  the  court  holding  that  the 
pledgeor  could  act  as  the  agent  of  the  pledgee 
in  effecting  such  transfer.  McClung  v.  Colwell, 
107  Tenn.  592,  89  Am.  St.  Rep.  961,  64  S.  W. 
890. 

Where  the  stock  of  a  corporation  is  assigned 
to  the  corporation  itself  as  security  for  a  loan 
the  title  of  the  assignor  to  the  stock  is  so  far 
devested  that  it  cannot  be  sold  under  an  execu- 
tion against  him.  Early's  Appeal,  89  Pa.  411 ; 
Eby  V.  Guest.  94  Pa.  160 ;  Evans  v.  Browns- 
combe.  8  Pa.  Co.  Ct.  456. 

The  delivery  of  the  Certificates  properly  In- 
dorsed transfers  all  the  Interest  of  the  record 
owner,  leaving  no  Interest,  either  legal  or  equi- 
table, in  him  which  Is  subject  to  seizure  under 
attachment.  Dunn  v.  Star  F*.  Ins.  Co.  19  N. 
Y.   Week.  Dig.  5.^1. 

In  Kern  v.  Dny,  45  La.  Ann.  71,  12  So.  6, 
the  court  held  that  giving  a  pledgee  of  stock, 
who  had  possession  of  the  certificates,  but  had 
not  transferred  them  on  the  books,  priority  over 
a  subsequent  attaching  creditor  of  the  record 
owner,  does  not  violate  any  principle  of  estop- 
pel which  might  be  claimed  against  the  pledgee ; 
since  the  pledgeor  could  not  sell  or  dispose  of 
the  stock  without  producing  the  certificate,  and, 
so  long  as  that  was  hi  possession  of  the  pledgee, 
third  persons  would  not  be  prejudiced. 

In  Ross  v.  Southwestern  R.  Co.  53  Ga.  514, 
and  Southwestern  R.  Co.  v.  Thomason.  40  Ga. 
408,  there  is  general  language  to  the  effect  that 
the  sale  and  transfer  of  stock,  with  an  order 
to  transfer  it  on  the  i)ooka  of  the  corporation, 
pass  the  title  as  against  everyone  but  the  cor- 
poration. The  transfer  on  the  l)ooks  is  only 
to  protect  the  Interests  of  the  company.  And 
the  same  general  principle  is  recognized  In 
Bales-Farley  Sav.  Bank  v.  Dlsmukes.  107  Ga. 
212.  33  S.  E.  175. 

Where  the  charter  and  by-laws  of  the  com- 
pany do  not  require  a  transfer  on  the  books 
to  make  an  effectual  transfer  of  stock,  a  pledge, 
accompanied  by  delivery  of  the  stock  certifi- 
cates and  notice  to  the  president  of  the  corpo- 
ration, will  prevail  as  against  a  subsequent  at> 
tachment  against  the  pledgeor.  Allen  v.  Stew- 
art. 7  Del.  Ch.  287.  44  Atl.  786. 

In  a  contest  between  attaching  creditors,  re- 
spectively,   of    cne    in    whose    name    corporate 
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the  transferees,  in  good  faith  and  for  value, 
as  a  pledge,  of  the  certificates  of  stock  in 
question,  by  a  written  assignment  and  the 
delivery  of  the  certificates  of  stock  to  re- 
spondents; that  the  appellants  are  general 
creditors  of  the  defendant  Harris,  and  are 
not  purchasers  of  said  shares  of  stock, 
either  innocent  or  otherwise,  and  that  all 
the  lien  that  appellants  have  upon  said 
stock  was  acquired  by  said  attachment  pro- 
ceedings, which  was  subsequent  to  the  writ- 
ten assignment  and  delivery  of  said  stock 
certificates  to  respondents. 

The  question  for  determination,  as  pre- 
sented by  the  record,  is:  Is  the  lien  of  a 
general  creditor,  arising  from  the  attach- 
ment of  stock  belonging  to  the  attachment 
debtor,  superior  to  the  lien  of  a  prior  pledge 


in  good  faith,  and  for  value,  haying  actual 
possession  of  the  stock  certificates,  which 
had  been  assigned  to  him  in  w^riting,  the 
attaching  creditor  having  actual  notice  of 
such  assignment  before  execution  sale? 
Counsel  for  appellants,  in  their  printed 
brief  and  oral  arguments,  present  the 
general  question  whether,  under  the  facts 
of  this  case,  the  attachment  lien  acquired 
by  appellants  or  the  pledge  of  said  stock  by 
Harris  to  the  Mapleton  Bank  had  pref- 
erence, and  contend  that  the  attachment 
lien  has  the  priority.  In  support  of  that 
contention  is  cited  §  2611,  Rev.  Stat.,  which 
is  as  follows:  "Whenever  the  capital  stock 
of  any  corporation  is  divided  into  shares, 
and  certificates  therefor  are  issued^  such 
shares  of  stock  are  personal  property,  and 


stock  stood  on  the  books  of  the  corporation  and 
another  who  was  alleged  to  be  the  equitable 
owner,  the  court  held  that  it  was  not  the  law 
of  Connecticut  that  the  true  owner  is  preclud- 
ed from  asserting  his  rights  as  against  an  at- 
taching creditor  of  the  one  in  whose  name  the 
stock  is  permitted  to  stand,  unless  the  latter 
has  been  misled  thereby.  New  York  Commer 
ciai  Co.  V.  ITrancis,  28  C.  C.  A.  199,  51  U.  S 
App.  (563,  83  Fed.  769. 

The  Connecticut  rule  depends  upon  the  in- 
terpretation of  statutes,  and  the  cases  will  be 
found  in  the  succeeding  subdlyision.  The  rule 
as  thus  adopted  applies  in  favor  of  an  attach- 
ment or  execution,  as  well  as  of  voluntary 
transfers. 

In  Memphis  Appeal  Pub.  Co.  v.  Pike,  9  Helsk. 
698,  where  there  was  a  conflict  between  a  right 
claimed  under  execution  sale  and  a  subsequent 
sale  and  transfer  of  the  stock,  the  court  said 
it  was  not  necessary  that  a  transfer  of  the  stock 
should  be  made  on  the  books  of  the  corporation 
to  perfect  the  title  under  the  execution  sale 
if  the  sale  was  valid  the  Judgment  debtor  was 
devested  of  his  title  when  the  sale  was  com- 
pleted. 

And  that  rule  was  followed  in  Young  v.  South 
Tredegar  Iron  Co.  85  Tenn.  180,  2  S.  W.  202. 

An  attachment  of  stock  gives  a  lien  superior 
to  that  of  a  subsequent  bona  fide  transfer  to 
one  without  notice  of  the  attachment.  Shen- 
andoah Valley  R.  Co.  v.  Griffith,  76  Va.  913; 
Chesapeake  &  O.  R.  Co.  v.  Paine,  29  Gratt. 
509. 

An  attachment  of  stock  takes  precedence  of 
a  subsequent  sale.  Kentucky  Nat.  Bank  t 
Avery,  12  Nat.  Corp.  Rep.  111. 

There  are  cases  which  will  be  noticed  later, 
which  take  an  opposite  view  of  tliis  question, 
holding  that  a  transfer  on  the  books  is  neces- 
sary to  protect  the  title  against  creditors  of 
the  vendor.  These  conflicting  decisions  are 
caused  by  the  application  to  the  solution  of  th«» 
problem  of  two  principles  of  law  which  are 
well  settled  and  perfectly  equitable  in  and  of 
themselves,  and  the  only  uncertainty  is  as  to 
which  one  should  control  the  answer  to  the 
question  under  consideration.  The  flrst  rule 
is  that  a  man  cannot  sell  what  he  does  not 
own.  and  that  his  creditors  are  not  entitled 
to  apply  to  the  satisfaction  of  his  debts  the 
property  of  strangers.  Under  this  rule,  it  is 
held  that  an  attachment  of  stock  pledged,  but 
not  transferred  on  the  books  of  the  company, 
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reaches  only  the  interest  which  the  debtor  has 
remaining  in  the  stock.  Norton  v.  Norton,  43 
Ohio  St.  509,  3  N.  E.  348. 

Creditors  can  reach  only  rights  of  the  debt- 
or. Dissenting  opinion  of  Erie,  Ch.  J.,  in  Watts 
V.  Porter,  3  El.  &  Bl.  743. 

So  an  assignment  of  stock  for  the  benefit  of 
creditors,  although  not  entered  on  the  books  of 
the  company,  has*  precedence  over  a  subsequent 
attachment  against  the  assignor,  since  the  at- 
tachment can  reach  only  the  interest  which  the 
debtor  has.  Haldeman  v.  Hillsborough  &  C.  R. 
Co.  2  Handy   (Ohio)   101. 

So  in  Dunster  v.  Glengall,  3  Ir.  Ch.  Rep.  47, 
it  was  held  that  the  statute  permitting  the  in- 
terest  of  a  Judgment  debtor  to  be  charged 
operated  only  upon  the  interest  which  he  ac- 
tually  had  at  the  time  the  order  was  passed ;  so 
that,  in  case  he  had  made  an  assignment  of 
share.«i  of  stock  as  collateral  security,  a  charg- 
ing order,  even  on  a  Judgment  previously  en- 
tered, would  not  take  precedence  of  the  rights 
of  the  assignee. 

And  the  same  rule  was  followed  in  Scott  v. 
Hastings,  4  Kay  &  J.  633. 

A  certificate  of  stock  is  not  negotiable  either 
in  form  or  in  character,  and  whoever  takes  it 
does  so  subject  to  Its  equities  and  burdens,  and, 
though  ignorant  of  such  equities  and  burdens, 
bis  ignorance  does  not  relieve  him  of  the  effect 
of  the  prior  transfer,  or  enable  him  to  hold 
discharged  therefrom.  George  H.  Hammond  ft 
Co.  V.  Hastings,  134  U.  S.  401,  33  L.  ed.  960, 
10  Sup.  Ct.  Rep.  727. 

The  rights  of  a  pledgee  will,  however,  be  pro- 
tected only  so  as  to  give  him  full  indemnity, 
and  he  will  not  be  permitted  to  withhold  the 
equity  of  the  pledgeor  from  the  reach  of  credit- 
ors. 

In  Farmers'  Nat.  Gold  Bank  v.  Wilson,  58 
Cal.  600,  an  injunction  was  denied  to  the  hold- 
er of  an  unregistered  transfer  of  stock  to  en- 
Join  the  execution  sale  of  the  stock  under  a  Judg- 
ment recovered  by  a  creditor  of  the  transferrer. 
The  court  said  that  the  stock  was  of  greater 
value  than  the  debt  for  which  it  was  pledged, 
and  it  saw  no  reason  why  this  interest  might 
not  be  seized  under  execution ;  and  that,  under 
the  rule  in  that  state,  an  execution  creditor 
was  not  within  the  protection  of  the  statute  re- 
quiring the  registration  of  transfers,  ard  that 
the  transferee  might  protect  his  rights  against 
purchasers  at  the  sale  by  giving  notice  of  the 
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may  be  transferred  by  indorsement  by  the 
signature  of  the  proprietor^  or  his  attorney, 
or  legal  representative,  and  delivery  of  the 
certificate;  but  such  transfer  is  not  valid 
except  between  the  parties  thereto,  tintil 
the  same  is  so  entered  upon  the  books  of  the 
corporation  as  to  show  the  name  of  the 
parties  by  and  to  whom  transferred,  the 
number  and  designation  of  the  shares,  and 
the  date  of  the  entry.  Corporations  may, 
by  by-laws,  provide  that  no  transfer  of  its 
stock  shall  be  made  upon  its  books  until  all 
indebtedness  to  the  corporation  of  the 
person  in  whose  name  the  stock  stands, 
whether  for  assessments,  calls,  or  otherwise, 
is  paid."  Under  statutes  of  other  states, 
like  the  section  of  our  statute  above  quoted 
there  is  a  conflict  of  decisions  as  to  their 


proper  interpretation,  but  upon  a  careful 
investigation  of  those  decisions  we  find 
that  the  decided  weight  is  in  favor  of  sus- 
taining the  rule  that  a  written  transfer  of 
stock,  made  in  good  faith  and  for  value,  al- 
though not  entered  on  the  books  of  the  cor- 
poration, has  preference  over  a  subsequent 
attachment  thereof  in  favor  of  a  creditor  of 
the  assignor  of  the  stock.  Said  §  2611  de- 
clares that,  when  certificates  of  shares  of 
stock  are  issued,  such  shares  are  personal 
property,  and  may  be  transferred  by  in- 
dorsement by  the  signature  of  the  owner  or 
his  attorney  or  legal  representative  and  a 
delivery  of  the  certificates;  which  was  done 
in  the  case  at  bar.  But  the  last  clause  of 
said  section  provides  that  such  transfers  are 
not  valid,  except  between  the  parties  there- 


transfer,  BO  that  there  was  no  right  to  an  In- 
junction in  the  case. 

In  Second  Nat.  Bank  v.  First  Nat.  Bank.  8 
N.  D.  50,  76  N.  W.  504,  a  pledgee  of  stock  In 
a  national  bank  brought  an  action  for  damages 
against  the  bank  for  refusal  to  transfer  the 
stock  on  its  books  after  It  had  purchased  the 
stock  on  execution  sale  against  the  pledgeor. 
The  court,  without  discussing  the  validity  of 
the  pledge,  held  that  the  equity  of  redemption 
of  the  pledgeor  was  subject  to  execution,  and 
that  the  purchase  under  It  without  anything  to 
show  the  amount  of  the  pledgee's  claim  was  suf- 
ficient to  defeat  the  pledgee's  right  to  have  the 
stock  transferred  to  It  as  owner. 

In  Kyle  &  Co.  v.  Montgomery,  73  Ga.  337, 
where  pledged  stock  was  not  transferred  upon 
the  books  as  required  by  the  by-law,  and  the 
stock  was  subject  to  a  lien  In  favor  of  the  com- 
pany, and  was  attached  by  a  creditor  of  the 
one  In  whose  name  it  stood,  after  which  the 
•claim  of  the  company  was  satisfied  from  a  source 
that  did  not  appear,  and  the  pledgee  appro- 
priated the  stock,  which  was  greatly  in  excess 
of  the  amount  of  its  claim,  the  court  said :  The 
circumstances  give  the  transaction  a  very  sus- 
picious appearance,  requiring  explanation  be- 
fore the  pledgee  is  entitled  to  the  stock  against 
the  attaching  creditors.  The  transaction  on  its 
very  face  affords  evidence  of  unfairness,  and, 
without  satisfactory  explanation,  would  sub- 
ject the  property,  at  least  to  the  extent  of  any 
excess  beyond  the  pledgee's  demand,  as  it  ex- 
isted when  the  attachment  was  served. 

The  other  rule  is  that  one  man  will  not  be  al- 
lowed to  give  another  a  fictitious  credit  by 
making  him  the  ostensible  owner  of  property 
helonging  to  the  former,  and,  after  credit  has 
l)een  accorded  him  on  the  faith  of  such  property, 
withdraw  ll  from  the  reach  of  the  creditors  by 
asserting  his  own  claims. 

In  Plnkerton  v.  Manchester  &  L.  R.  Co.  42 
N.  H.  424,  there  was  no  statute  or  by-law  regu- 
lating the  mode  of  transferring  the  stock,  but 
the  court  held  that  shares  of  stock  were  within 
the  provisions  of  the  statute  of  Elizabeth,  and 
that,  to  make  a  valid  transfer  as  against  cred- 
itors, all  the  steps  must  be  taken  to  effect  a 
change  of  possession  that  the  property  admit- 
ted of,  and  that  this  included  a  transfer  on 
the  books  of  the  corporation ;  so  that,  unless 
the  transfer  was  so  made  within  a  reasonable 
lime,  it  was  of  no  avail  against  attachment  cred- 
itors. The  court  says,  in  the  case  of  stocks  the 
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natural  aud  appropriate  indication  of  owner- 
ship Is  the  entry  upon  the  stock  record.  This 
is  Indicated  by  the  ordinary  course  of  dealing 
In  such  property,  and  has  been  assumed  in  the 
legislation  for  many  years.  Until  then  the 
transfer  is  recorded,  or  is  entered  for  record : 
"we  think  there  has  been  no  such  change  of 
possession  as  will  prevail  against  an  attaching 
creditor,  unless  in  cases  where  due  diligence  has 
been  used  to  make  such  record  and  the  attach- 
ment has  intervened.'* 

Therefore  a  transfer  not  entered  on  the  books 
of  the  company  is  invalid  as  against  attaching 
creditors  without  notice.  Buttrlck  v.  Nashua  & 
L.  R.  Co.  62  N.  H.  413.  13  Am.  St.  Rep.  578. 

So  in  State  em  rel.  Rankin  v.  Leete,  16  Nev. 
242,  250,  there  is  a  dictum  to  the  effect  that  as 
to  everyone  but  the  parties  to  the  transaction 
the  legal  title  to  the  stock  does  not  pass  un- 
til it  has  been  entered  on  the  books  of  the  com- 
pany. 

And  in  Aiorehead  v.  Western  North  Carolina 
R.  Co.  96  N.  C.  362, '2  S.  E.  247,  the  court,  in 
discussing  the  rights  secured  by  an  attachment, 
says  it  seems  to  be  supported  by  the  authorities 
that  a  legal  transfer  of  stock  can  only  be  ef- 
fectuated by  a  transfer  on  the  books  of  the 
company. 

In  Cady  v.  Potter,  55  Barb.  463,  it  is  said 
that  a  bona  fide  assignee  of  stock,  who  first  se- 
cures a  transfer  on  the  books  of  the  company, 
will  secure  a  better  title  than  a  prior  assignee 
for  value,  who  falls  to  secure  a  transfer  on  the 
books. 

But  the  latter  decision  must  be  read  in  the 
light  of  New  York  &  N.  H.  R.  Co.  v.  Schuyler, 
34  N.  Y.  80,  noticed  in  subd.  I.,  supra,  which 
Intimated  that  the  corporation  might  l>e  liable 
to  the  true  owner  for  permitting  a  transfer 
without  production  of  the  certificate.  The  re- 
sult of  that  decision  is  that  a  second  grantee 
would  not  be  very  likely  to  secure  a  transfer 
and  so  perfect  his  title. 

There  would  seem  to  be  less  reason  for  the 
application  of  this  latter  rule  to  transfers  of 
corporate  stock  than  to  transfers  of  other 
classes  of  personal  property.  So  far  as  the 
title  can  be  said  to  depend  on  the  entries  In  the 
corporate  books,  it  Is  almost  entirely  secret, 
and  the  mere  fact  that  a  person's  name  appears 
in  such  books  as  a  stockholder  has  no  tendency 
to  give  him  a  fictitious  credit,  except  with  per- 
sons who  have  a  right  of  access  to  the  books. 
Moreover,  persons  intending  to  purchase  or  ex- 
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to,  until  the  same  are  entered  on  the  Dooks 
of  the  corporation  with  the  formalities 
therein  prescribed.  Construing  that  pro- 
vision \vith  other  sections  of  our  statutes 
in  relation  to  corporations,  it  is  clear  that 
that  provision  was  not  intended  to  apply  to 
strangers  or  personal  creditors  of  stock- 
holders, or  to  govern  the  relation  between 
third  parties  and  stockholders.  That  pro- 
vision affects  business  transactions,  only, 
with  which  the  corporation  is  connected,  or 
in  which  it  has  an  interest.  Section  2591, 
Rev.  Stat.,  relates  to  corporations,  and  pro- 
vides that  a  book  of  by-laws  must  be  kept, 
which  shall  be  open  to  the  inspection  of  the 
public.  Section  2639  provides  that  certain 
records  must  be  kept  of  the  business  trans- 
actions of  the  corporation,  and  that  all  such 


records  shall  be  open  to  the  inspection  of 
any  director,  member,  stockholder,  or 
creditor  of  the  corporation.  The  records 
provided  for  by  that  section  are  not  re- 
quired to  be  open  to  the  inspection  of  the 
public,  but  must  be  open  to  the  inspection 
of  any  director,  member,  stockholder,  or 
creditor  of  the  corporation.  Creditors  of 
the  corporation  may  inspect  the  records 
kept  under  the  provisions  of  that  section^ 
but  private  creditors  of  a  director,  member,, 
or  stockholder  are  not,  by  its  terms,  given 
the  right  to  inspect  the  same.  Section  2640,. 
Rev.  Stat.,  provides  that,  in  addition  to  the 
records  required  to  be  kept  by  §  2639, 
corporations  for  profit  must  keep  a  book, 
to  be  known  as  the  "Stock  and  Transfer 
Book,"  in  which  must  be  kept,  among  other 


tend  credit  on  the  faith  of  stock  usually  require 
the  production  of  the  certlflcates;  and  do  not 
institute  a  search  throufch  the  offices  of  the  nu- 
merous corporations  of  the  country  to  ascer- 
tain the  financiol  standing  of  the  one  with 
whom  they  are  to  deal.  It  is  only  when  a  cred- 
itor is  searching  for  property  on  which  to  levy 
that  he  looks  into  the  corporate  books,  and  it  is 
no  fraud  upon  him.  when  he  has  found  prop- 
erty apparently  belonging  to  his  debtor,  to 
compel  him  to  recognize  the  rights  of  persons 
who  have  advanced  money  on  the  pro|5erty,  and 
taken  the  shares   into   their  possession. 

III.  Statutes  requiring  transfer  on   books. 

It  thus  appearing  that,  in  the  absence  of 
statute,  the  transfer  of  the  certificate  without 
registering  It  Is  sufficient  to  protect  the  trans- 
ferree  from  the  claims  of  the  creditors  of  the 
transferrer,  the  question  arises  as  to  the  effect 
of  statutory  provisions  that  the  transfer  of  cor- 
porate stock  shall  be  ma4^  only  on  the  books 
of  the  corporation.  The  nnswer  to  this  ques- 
tion depends  in  part  on  the  language  of  the 
statute  and  in  part  on  the  demands  of  the 
business  world  as  recognized  in  the  preceding 
subdivision  of  this  not  v.  The  language  of  the 
statute  may  be  such  that  there  is  no  room  for 
Interpretation.  It  may,  in  terms,  declare  that 
a  transfer  on  the  lK>oks  is  necessary  to  defeat 
the  claims  of  creditors.  But,  if  the  Intent  of 
the  legislature  Is  uncertain,  the  tendency  of  the 
courts  is  to  »iold  that  the  provision  relates  to 
the  Internal  management  of  the  corporation, 
and  does  not  affect  the  rights  of  persons  deal- 
ing with  the  ntock.  The  decisions  are  far  from 
uniform,  but  part  of  the  seeming  conflict  may 
be  eliminated  by  observing  the  provisions  of 
the  statute  before  the  court. 

Prorisfon    that   stock    shaH    he    tronftferretl    on 

hooks. 

When  the  provision  is  that  the  stock  shall 
be  transferable  on  the  booKp  of  the  corpora- 
tion it  would  seem  that  the  rights  of  successive 
or  conflicting  claimants  from  the  record  owner 
were  not  intended  to  be  affected  by  the  stat- 
ute;  and  such  is  the  weight  of  authority. — at 
least  when  viewed  In  the  light  of  cases  deal- 
ing with  stronger  statutory  provisions. 

A  charter  provision  that  the  shares  shall  be 
transferable  on  the  l)ooks  of  the  company  does 
not  prevent  a  transfer  by  assignment  of  the 
tl7  L.  R.  A. 


certificates  properly  indorsed  as  against  a  cred- 
itor of  the  pledgeor  without  notice  of  the 
facts,  Broadway  Bank  v.  McBlrath,  13  N,  J. 
Eq.  24.  The  court  says  in  manufacturing  cor- 
porations, especially,  the  pledge  of  stocks  af- 
fords the  most  ready  and  advantageous  mode 
of  effecting  loans  for  the  demands  of  business. 
"To  require  a  transfer  of  the  stock  to  the 
lender  as  security  for  the  loan  against  the 
right  of  attaching  or  execution  creditors  will  at 
once  destroy  the  value  of  the  security,  or  com- 
pel the  borrower  to  devest  himself  of  his  char- 
acter as  corporator  to  forfeit  his  control  of  the 
business  of  the  corporation,  of  his  right  to 
dividends,  and  of  all  his  other  rights  as  a 
stockholder  in  the  corporation.  Why  should 
the  owner  of  stocks  be  deprived  of  the  privi- 
lege of  mortgaging  or  pledging  his  stock  for  the 
security  of  a  loan,  without  stripping  himself 
of  all  his  rights  of  ownership,  more  than  the 
owner  of  any  other  property?" 

If  the  statute  merely  provides  that  the  trans- 
fer shall  be  made  on  the  books  of  the  corpora- 
tion, a  transfer  of  the  certificate  properly  in- 
dorsed will  pass  title  as  against  creditors  of  the 
transferrer,  or  subsequent  purchasers  from  him. 
Strange  v.  Houston  &  T.  C.  R.  Co.  53  Tex.  162. 
The  court  says  such  certificate  and  transfer  are 
prima  facie  sufficient  to  authorize  the  holder 
to  demand  of  the  corporation  the  privileges  and 
benefits  to  which  the  original  holder  would  be 
entitled.  This  construction  of  the  legal  effect 
of  the  certificate  of  stock  and  its  transfer  is 
now  required  almost  as  a  matter  of  necessity, 
both  for  the  benefit  of  corporations,  and  of 
trade,  since  stocks  In  incorporated  companies 
have  become  such  an  important  basis  for  specu- 
lation and  collateral  security.  To  hold  other- 
wise would  virtually  withdraw  such  stocks  from 
all  other  than  the  home  market. 

In  Mooar  v.  Walker,  46  Iowa,  164.  where  the 
question  was  as  to  the  effectiveness  of  an  at- 
tempted attachment  of  stock  which  was  held 
to  be  informal,  and  therefore  insufficient,  the 
court  stated  that  the  section  of  the  statute 
requiring  a  transfer  of  stock  to  be  on  the  books 
of  the  company  was  intended  as  a  protection 
to  the  company,  and  is  designed  to  apply  only 
where  the  f<ale  or  transfer  of  the  stock  in  some 
way  conflicted  with  the  Interests  of  the  com- 
pany. 

Opposed  to  this  rule  are  some  early  Massachu- 
setts cases,  which  held  that  an  attempted  trans- 
fer was  of  no  avail  until  It  was  registered. 
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things,  transfers  of  stock,  which  book  must 
be  kept  open  to  the  inspection  of  any 
"stockholder,  member,  or  creditor."  That 
book  is  not  required  to  be  kept  open  to  the 
inspection  of  private  creditors  of  stock- 
holders or  the  public,  but  to  "any  stock- 
holder, member,  or  creditor."  "Creditor," 
as  used  in  that  section,  means  a  creditor  of 
the  corporation,  not  a  private  creditor  of  a 
stockholder.  That  being  true,  that  part  of 
§  2611  which  provides  that  transfers  of 
stock  by  written  assignment  and  delivery 
are  not  valid,  except  as  between  the  parties 
thereto,  until  the  same  are  entered  upon  the 
books  of  the  corporation,  was  not  intended 
to  protect  the  public,  or  a  private  creditor  of 
a  stockholder,  but  was  intended  for  the  pro- 
tection of  the  corporation,  its  members  and 


creditors.  It  was  not  intended  to  make  in- 
valid the  transfer  of  stock  by  indorsement 
and  delivery,  and  not  entered  on  the  books 
of  the  corporation  for  the  benefit  of  credit- 
ors of  stockholders.  And  in  case  of  a  pledge 
of  shares  simply  by  indorsement  and  de- 
livery, as  in  the  case  at  bar,  an  attachment 
by  a  creditor  of  the  assignor  would  only  be 
valid  against  the  interest  of  the  assigncM- 
after  the  debt  had  been  paid  for  the  pay- 
ment of  which  the  .stock  had  been  pledged. 
It  w^uld  be  remarkable  if,  in  the  enactment 
of  said  §  2611,  it  was  intended  to  apply  to 
the  creditor  of  a  stockholder,  that  such 
creditor  was  not  permitted  to  examine  the 
record,  where  all  transfers  of  stock  must  be 
entered.  Aulbach  v.  Dahler,  4  Idaho,  654, 
43  Pac.   322,   is  cited  as  sustaining  appel' 


Thus,  Id  Central  Nat.  Bank  v.  Wllllston.  138 
Mass.  '244.  It  was  held  that  the  policy  of  the 
legislature  bad  been  to  make  stock  liable  to  at- 
tachment, and  therefore  that,  a  statute  pro- 
viding that  shares  may  be  transferred  by  an 
instrument  which  nhall  be  recorded  by  the  clerk 
of  the  corporation  should  bo  construed  so  as  to 
make  an  unrecorded  transfer  of  no  avail  as 
against  a  subsequent  attachment  by  one  having 
no  notice  of  the  assignment. 

The  delivery  of  a  certificate  of  stock  in  a  cor- 
poration, indorsed  with  a  printed  transfer  with 
intention  of  transferring  the  stock  as  security 
for  a  debt,  is  of  no  avail  as  against  an  attach- 
ing creditor.  Boyd  v.  Rockport  Steam  Cotton 
Mills,  7  Gray,  406 :  Blanchard  v.  Dedham  Gas- 
light Co.   12  Gray,  213. 

But  that  rule  was  changed  by  the  legislature. 
See  Andrews  v.  Worcester,  N.  St  R.  R.  Co.  I.IO 
Mass.   64,   33   N.   E.    1109. 

In  Kellogg  V.  Stockwell,  75  111.  68.  the  court, 
in  discussing  the  eflTect  upon  the  rights  of  as- 
signor and  assignee  of  a  statutory  provision 
requiring  transfers  of  stock  to  be  uade  on  the 
books  of  the  company,  stated  that  the  provi- 
sion will  be  regarded  as  designed  for  the  pro- 
tection of  the  company,  and  perhaps  a  pur- 
chaser without  notice. 

Shall  he  tr  a  nit  f  erred  only  on  bookf. 

Strongei  than  the  phrase  considered  above, 
but  in  the  main  receiving  the  same  construction, 
is  the .  provision  that  the  stock  shall  be  trans- 
ferable only  on  the  lx>oks  of  the  corporation. 
Such  phrase  is  generally  held  to  be  for  the 
sole  protection  of  the  corporation,  and  not  to 
operate  in  favor  of  subsequent  purchasers  or 
creditors. 

The  certificate  accompanied  by  a  power  of 
attorney  to  transfer  the  shares  on  the  books 
of  the  company  Invest  a  holder  for  value  with 
title  as  against  subsequent  transferees  from  the 
original  holder,  notwithstanding  a  provision 
in  the  charter  of  the  company  that  the  stock 
is  transferable  only  on  its  books,  such  provi- 
sion being  Intended  merely  for  the  protection 
and  benefit  of  the  company.  Mt.  Holly,  L.  & 
M.  Turnp.  Co.  v.  Ferree.  17  N.  J.  Eq.  117. 

A  charter  provision  that  stock  shall  be  trans- 
ferable only  on  the  books  of  the  corporation 
has  no  relation  to  purchasers  and  creditors ; 
80  that  a  bona  fide  assignment  entitles  the  as- 
signee to  a  transfer  on  the  books  of  the  corpo- 
C7  L.  R.  A. 


ration  which  is  not  affected  by  a  subsequent  at- 
tachment of  the  shares  as  the  property  of  the 
transferrer.  Clark  v.  German  Security  Bank, 
61  Miss.  611. 

In  Merchants*  Nat.  Bank  v.  Richards,  6  Mo. 
App.  454,  Affirmed  in  74  Mo.  77,  the  court 
says  it  would  seem  to  be  settled  that  the  pur- 
pose of  requiring  a  transfer  of  stock  upon  the 
books  of  a  corporation  is  that  the  company  may 
know  who  are  its  shareholders,  and  also  to  pro- 
tect bona  fide  purchasers  and  creditors,  and 
persons  dealing  with  the  bank.  The  shares  are 
not  in  possession  of  the  assignor  merely  be- 
cause they  stand  in  his  name  on  the  books  of 
the  corporation :  and  a  bona  fide  transfer  of 
the  certificates  of  stock  cannot  be  said  to  imply 
a  secret  trust.  If  this  is  to  be  considered  as  a 
race  between  two  creditors,  the  creditor  who 
has  obtained  actual  possession  of  the  stock 
seems  to  be  in  better  position. 

Statutory  provisions  that  the  stock  of  a  cor- 
poration shall  be  transferred  only  on  its  books 
are  intended  only  for  the  protection  and  benefit 
of  the  company,  and  a  pledge  of  the  certificate 
is  good  as  against  a  subsequent  purchaser  from 
the  pledgeor  who  did  not  require  the  certifi- 
cates to  be  transferred  to  him.  Baldwin  v. 
Canfleld,  26  Minn.  43,  1  N.  W.  267. 

Notwithstanding  the  statute  provides  that 
stock  shall  be  transferred  only  on  the  ixmks 
of  the  company,  an  unrecorded  transfer  is  valid 
as  against  a  subsequent  attachment  with  no- 
tice. Nicollet  Nat.  Bank  v.  City  Bank,  .38 
Minn.  85,  8  Am.   St.   Rep.  643,   .35  N.  W.   577. 

So  a  transfer  of  stock  not  entered  on  the 
books  of  the  company  takes  precedence  over  a 
subsequent  attachment  against  the  vendor. 
Lund  V.  Wheaton  Roller  Mill  Co.  50  Minn.  ,".6, 
36  Am.  St.  Rep.  623.  52  N.  W.  268. 

In  Culp  V.  Mulvane,  66  Kan.  143,  71  Pac. 
273,  it  is  said  that,  under  the  statutes  of  that 
state,  a  transfer  on  the  books  of  the  company 
is  not  essential  to  a  valid  transfer  of  the  stock 
between  the  parties  thereto,  or  those  claiming 
under  ibem.  The  statute  in  question  provided 
that  the  stock  should  be  transferable  only 
on  the  lK>oks  of  the  company  in  the 
manner  prescribed  by  the  by-laws.  The  court 
says,  it  has  been  held  that  such  a  provision  must 
be  limited  In  its  application  to  the  objects 
sought  to  be  accomplished  by  the  statute,  which 
objects  referred  to  matters  growing  out  of  the 
stockholder's  relation  to  the  company  and  its 
creditors,  and  does  not  make  Invalid  an  unregis- 
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lants'  contention.  That  was  a  case  of  a 
creditor  bringing  suit  against  the  corpora- 
tion bank  to  recover  on  certificates  of  de- 
posit amounting  to  about  $3,000,  and  the 
question  involved  there  was  whether  a 
shareholder  was  liable  for  the  unpaid 
balance  on  his  stock,  he  claiming  that  he 
had  sold  the  stock,  but  had  failed  to  have 
the  transfer  entered  on  the  books  of  the  cor- 
poration. That  action  was  brought  to  en- 
force a  stockholder's  liability  by  a  creditor 
of  the  corporation,  and  is  not  in  point. 
Kentucky  has  a  statute  almost,  if  not  quite, 
identical  with  our  §  2611,  the  construction 
of  which  was  involved  in  the  case  of  Thur- 
ber  v.  Crump,  86  Ky*  408,  6  S.  W.  145. 
The  court  said:  "But  the  section  supra 
does  not  operate  as  a  registration  law  in  the 


interest  of  the  creditors  of  the  stockholder, 
for  the  reason  that  the  books  of  the  com- 
pany are  not  required  to  be  kept  open  for 
the  inspection  of  the  public.  The  books  are 
required  to  be  kept  open  to  the  stockholders 
only.  Outsiders  have  no  right  to  demand 
an  inspection  of  the  oooks.  Therefore  the 
section  in  question  was  not  intended  for  the 
protection  of  creditors.  [As  to  them,  the 
stock  of  the  stockholder  is  as  unrecorded 
stock.]  As  to  the  creditor,  the  stock  of  the 
stockholder  is  as  though  me  stockholder 
held  it  in  his  pocket  on  some  private  indi- 
vidual, in  which  [latter]  case  a  bona  fide 
transfer  for  value  is  good  against  the  trans- 
ferrer's creditors.  So,  in  the  case  at  bar, 
the  recording  of  the  transfer  of  stock  on  the 
books  of  the  company,  not  being  required 


tered  transfer  between  vendor  and  vendee.  The 
<K)urt  further  says,  it  Is  not  to  be  denied  that 
very  respectable  Authorities  hold  the  contrary 
view ;  but  these  are  in  the  minority  in  number 
and  hold  the  more  unsatisfactory  position.  Con- 
tinuing, the  court  suys,  it  is  a  matter  of  com- 
mon knowledgre  that  the  constant  practice  of  the 
commercial  world  is  to  pass  title  to  stock  in 
corporations,  or  impose  thereon  the  burden  of 
collateral  obligations  by  a  simple  passing  from 
band  to  hand  of  the  indorsed  paper  certificates 
of  stock.  Vast  volumes  of  business  are  trans- 
acted upon  the  faith  that  such  transfer  is  per- 
fectly good  as  between  the  parties  thereto,  who 
act  in  good  faith,  without  a  formal  transfer 
upon  the  stock  register.  The  transfer  vests 
in  the  assignee  as  against  the  assignor,  or  In 
one  claiming  under  him,  the  full  beneflclal  use 
and  right  to  the  stock,  whether  it  be  called 
an  equitable  or  legal  right,  or  both. 

Laws  providing  for  the  transfer  of  shares 
only  on  the  books  of  the  corporation  are  not 
intended  for  the  benefit  of  creditors  of  Indi- 
vidual shareholders.  Continental  Nat.  Bank 
V.  Eliot  Nat.  Bank,  7  Fed.  369. 

Where  the  owner  of  certain  stock  of  the 
United  States,  which  was.  under  the  statute, 
transferable  only  on  the  books  of  the  govern- 
ment bank  where  it  was  registered,  pledged  it 
without  making  the  transfer,  and  became  In- 
debted to  the  government,  the  court  held  that 
bis  administrator  had  a  right  to  appropriate 
the  proceeds  of  the  stock  to  the  satisfaction  of 
the  claim  of  the  pledgee  in  preference  to  the 
claim  of  the  government.  United  States  v. 
Cutts,  1  Sumn.  133,  Fed.  Cas.  No.  14,912.  Mr. 
Justice  Story  says  that  the  true  interpretation 
of  the  statute  Is  that,  so  far  as  the  United 
States  and  the  proprietors  of  the  stock  are 
concerned,  no  transfer  Is  to  be  considered  as 
complete  and  perfeci,  so  as  to  pass  the  legal 
ownership  of  the  stock  and  make  the  purchaser 
the  legal  owner,  until  the  transfer  has  been  en- 
tered upon  the  public  books.  No  person  can 
transfer  the  same  as  such  owner,  or  entitle 
himself  to  receive  the  dividends,  unless  he 
stands  as  recorded  proprietor  on  the  books.  I 
understand  the  statute  to  provide  only  for  legal 
transfers,  and  to  look  to  them  and  to  them  only  ; 
leaving  the  parties  at  liberty  to  create  what- 
ever equitable  titles  and  Hens  they  may  choose, 
and  to  enforce  them  by  the  general  remedies  be- 
tween them  and  their  representatives  which  the 
Jurisprudence  of  the  country  recognizes  for  that 
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purpose.  And  the  Judge,  in  referring  to  the 
Connecticut  decisions,  stated  that,  unless  they 
were  capable  of  explanation  on  local  grounds, 
but  turn  upon  "more  general  principles,  they 
do  not  appear  to  him  founded  on  as  solid 
grounds  as  those  which  maintain  a  different  doc- 
trine. 

A  statute  providing  that  stock  shall  be  trans- 
ferable only  on  the  books  of  the  corporation  is 
Intended  to  prescribe  a  mode  of  transfer  as  be- 
tween the  corporation  and  a  stockholder  in  all 
matters  relating  to  the  Internal  government  and 
management  of  the  corporation,  rather  than 
between  the  stockholder  and  a  third  person ; 
and  therefore  a  pledge  of  the  stock  is  good  as 
against  an  attaching  creditor,  although  It  is 
not  recorded  on  the  books,  although  it  may  not 
be  good  as  against  one  purchasing  at  an  exe- 
cution sale  for  value  and  without  notice.  Mas- 
ury  V.  Arkansas  Nat.  Bank,  35  C.  C.  A.  476. 
93  Fed.  603.  In  that  case  the  purchaser  was 
given  full  notice  of  the  pledge  prior  to  the 
sale,  and  bought  with  full  notice  of  the  fact 
that  the  equitable  title  to  the  stock  was  then  in 
the  pledgee. 

But  a  year  later  the  question  as  to  the  ef- 
fect of  the  statute  upon  an  absolute  transfer 
again  arose  before  the  circuit  court  of  another 
district  in  the  same  state,  and  that  court,  aft- 
er distinguishing  the  Masury  Case  on  the  ground 
that  that  involved  merely  a  pledge,  held  that, 
under  the  statute,  an  absolute  transfer.  If  not 
recorded,  was  void,  even  In  favor  of  attaching 
creditors  w^lth  notice,  and  who  l>ecame  pur- 
chasers at  the  sale  by  merely  crediting  the 
amount  of  their  bid  upon  their  claim.  Fahrney 
V.  Kelly,  102  Fed.  403.  The  court  says  as 
against  the  attaching  creditor  the  purchaser  of 
the  stock  acquires  no  title  from  the  transferrer. 
The  latter  held  both  the  legal  and  the  equitable 
title.  And,  even  if  the  attaching  creditor  was 
not  an  innocent  purchaser,  the  transferee  of  the 
stock  had  no  standing  to  question  his  title. 

The  latter  decision  finds  some  precedent  In 
decisions  of  the  state  courts. 

In  Trimble  v.  Vandegrlft,  7  Houst  (Del.) 
451,  32  Atl.  632,  the  court  ordered  the  sale 
under  execution  of  stock  standing  in  the  name 
of  the  judgment  debtor,  notwithstanding  the 
corporation  had  been  notified  that  it  had  been 
sold  prior  to  the  levy  of  the  execution.  The 
ground  of  the  order  is  not  given,  but  the  Judg* 
ment  creditor  insisted  that  he  was  entitled  to 
the  order  upon  the  ground  that  he  claimed  the 


1902. 


Mapleton  Bank  v.  Standrod. 


667 


for  the  benefit  of  the  stockholder's  creditors, 
but  for  the  benefit  of  the  company  and  pur- 
chasers, the  transfer  of  the  stock  without 
the  transfer  being  entered  upon  the  books 
of  the  company  limited  the  passage  of  the 
legal  title  strictly  to  the  vendor  and  vendee, 
as  between  the  vendee  and  the  company  and 
a  subsequent  purchaser  for  value  and  with- 
out notice  of  the  prior  purchase  at  the  time 
he  had  his  transfer  recorded  on  the  books 
of  the  company;  but,  as  between  such  pur- 
chaser and  the  creditors  of  the  stockholder, 
the  purchaser  acquires  a  perfect  legal  title. 
See  New  York  d  N.  H.  R.  Co.  v.  Schuyler, 
34  N.  Y.  30;  Lowell,  Transfer  of  Stock,  93, 
96,  96."  See  also  Port  Toumaend  Nat. 
Bank  v.  Port  Toumaend  Oas  d  Fuel  Co.  6 
Wash.  597,  34  Pac.   155;   Dan.    Neg.    Inst. 


4th  ed.  §§  1708e,  1708f ;  Cook,  Corp.  4th  ed. 
§§  486,  487,  490;  1  Morawetz,  Priv.  Corp. 
§§  195  et  aeq.;  Angell  &  A.  Priv.  Corp.  11th 
ed.  §  354;  Spelling,  Corp.  jj  498;  Drake, 
Attachm.  5th  ed.  S§  223,  245,  525,  608; 
Lowell,  Transfer  of  Stock,  §§  93,  95,  96; 
Wade.  Attachm.  §  30.  As  numerous  de- 
cisions from  many  state  courts  are  cited  in 
the  text-books  above  referred  to  upon  the 
question  under  consideretion,  we  shall  not 
cite  them  here.  Appellant  cites  Weaton  v. 
Bear  River  d  A.  Water  d  Min.  Co.  5  Cal. 
186,  63  Am.  Dec.  117;  Re  Murphy,  51  Wis. 
519,  8  N.  W.  419,  and  Ottumwa  Screen  Co. 
V.  StodghiU,  103  Iowa,  437,  72  N.  H.  669,  as 
supporting  his  contention.  Counsel  evi- 
dently overlooked  the  fact  that  Weaton  v. 
Bear  River  d  A.  Water  d  Min.  Co.  5  Cal. 


sale  to  be  void,  and  that  this  was  the  proper 
method  of  testing  It,  and  that  the  sale  had  not 
been  completed  as  against  the  execution  because 
of  failure  to  record  the  transfer  on  the  books 
of  the  company. 

In  State  eje  rel.  Koons  v.  First  Nat.  Bank, 
89  Ind.  302,  the  court,  in  dealing  with  the  right 
of  a  sheriff  to  transfer  stock  of  a  national 
bank  upon  its  books,  to  one  who  had  purchased 
at  an  execution  sale,  as  against  a  claim  of  the 
bank  that  the  stock  had  been  pledged  to  a  third 
person,  said,  if,  as  contended,  the  pledgee  held 
the  stock  in  pledge,  he  must  have  appeared  up- 
on the  books  of  the  bank  as  the  owner  of  the 
stock.  He  could  not  have  held  it  so  in  pledge 
unless  it  had  been  transferred  to  him  on  the 
books  of  the  bank  by  the  pledgeor  before  the 
levy  and  sale. 

In  Commercial  Bank  v.  Kortright,  22  Wend.* 
348.  34  Am.  Dec.  317,  it  is  said  that  a  general 
custom  to  make  a  transfer  of  stock  by  a  blank 
indorsement  a  legal  transfer  cannot  prevail  as 
against  a  statute  providing  that  the  transfer 
can  be  made  only  on  the  books  of  the  company ; 
but  it  is  also  said  that  such  a  transfer  will 
pass  an  equitable  title  which  will  give  the  as- 
signee a  preferable  claim  over  any  person  who 
has  not  a  prior  equity,  unless  he  has  obtained  a 
legal  title  to  the  stock  by  an  actual  assignment 
upon  the  books  without  notice  of  the  equity. 

It  may  be  doubted,  in  view  of  Chemical  Nat. 
Bank  v.  Colwell,  132  N.  Y.  250,  30  N.  B.  644, 
whether  that  represents  the  present  rule  in  New 
York. 

An  early  Massachusetts  case  held  that,  where 
the  charter  of  the  corporation  provides  that 
its  shares  shall  be  transferred  only  at  the  of- 
fice of  the  corporation  and  on  its  books,  an  at- 
tempted transfer  by  assignment  of  the  certifi- 
cates, together  with  a  power  of  attorney  to  ef- 
fect the  transfer,  is  ineftectual  against  a  subse- 
quent attachment  by  one  having  no  notice  of 
the  attempted  transfer,  although  notice  has 
1)een  given  to  the  company.  Fisher  v.  Essex 
Bank,  6  Gray,  373.  The  court  says,  it  is  Im- 
portant that  the  title  be  easily  and  certainly 
ascertained,  that  the  mode  of  acquiring  and 
lienlng  It  be  fixed  and  known,  and  that  it  may 
at  any  time  be  made  available  by  a  process  of 
law  for  the  debts  of  the  owner.  All  these 
objects  are  most  effectually  accomplished  by 
making  the  transfer  at  the  office  of  the  corpo- 
ration the  decisive  act  of  passing  the  property, 
the  legal,  transferable,  attachable  interest.  It 
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Is  necessary  to  fix  some  act  and  some  point  of 
time  at  which  the  property  changes  and  vests 
in  the  vendee,  and  it  will  tend  to  the  security 
of  all  parties  concerned  to  make  that  turning 
point  consist  of  an  act  which,  while  it  may  be 
easily  proved,  does  at  the  same  time  give  no- 
toriety to  the  transfer. 

Not  valid  '^except  as  between  the  parties/*  un- 
less registered. 

Even  when  the  provision  is  that  the  transfer 
shall  not  be  valid,  "except  as  between  the  par- 
lies," unless  entered  on  the  books,  the  tendency 
of  some  courts  is  to  hold  that  the  word  "par- 
ties" includes  privies,  and  that,  therefore,  the 
transfer  is  valid  as  against  attaching  creditors 
and  subsequent  purchasers. 

Under  a  statute  providing  that  a  transfer  of 
stock  shall  not  be  valid,  except  as  between  the 
parties,  until  the  same  is  recorded  in  the  books 
of  the  corporation;  and  that, the  books  shall  be 
open  for  inspection  of  "stockholders  or  credit- 
ors of  the  corporation,'' — an  unregistered  pledge 
is  valid  as  against  the  right  of  a  purchaser  at 
a  subsequent  execution  sale,  against  the  one  in 
whose  name  the  title  stands  on  the  books.  The 
court  says,  where  all  persons  interested  have 
not  a  right  of  access  to  the  records  of  stock  of 
the  corporation,  It  has  l)een  almost  universally 
held  that  an  unrecorded  transfer  is  good  as 
ai^ainst  a  purchaser  at  execution  sale,  against 
the  owner  of  record,  even  although  such  pur- 
chaser has  no  notice  whatever  of  such  trans- 
fer. "The  principle  upon  which  a  majority 
of  the  decisions  seems  to  rest  Is  that,  by  the 
express  provisions  of  the  statute,  the  transfer 
between  che  parties  is  good,  and  that,  since  the 
general  rule  in  equity  is  that  a  purchaser  at  a 
Judicial  sale  will  take  the  real,  instead  of  the 
apparent,  interest  of  the  Judgment  debtor,  it 
follows  that,  by  the  application  of  such  rule, 
the  purchaser  at  a  sale  of  such  stock  would,  in 
equity,  take  only  such  interest  therein  as  the 
Judgment  debtor  had  at  the  time  the  lien  en- 
forced by  the  execution  sale  attached."  The 
creditors  of  the  corporation  being  the  only  ones 
entitled  to  inspect  the  books,  It  must  be  as- 
sumed that  the  statute  making  an  unregistered 
transfer  invalid  was  for  their  benefit.  Port 
Townsend  Nat.  Bank  v.  Port  Townsend  Gas 
&  Fuel  Co.  6  Wash.  597,  34  Pac.  155. 

In  Kentucky  Nat.  Bank  v.  Avery,  12  Nat. 
Corp.    Rep.    Ill,    it    is   said    that,    where    the 


668 


Idaho  Sxtfremb  Ck)XJBT. 


Dec., 


186,  63  Am.  Dec.  117,  was  again  before  the 
supreme  court  of  California  in  0  Cal.  425. 
In  the  latter  case  the  court  held  that  a 
party  who  purchases  at  sheriff's  sale  stock 
of  an  incorporation,  knowing  that  the 
certificates  of  such  'stock  have  been  pre- 
viously hypothecated,  is  chargeable  with 
notice  of  such  fact,  and  takes  subject  to  the 
claim  of  the  pledgee,  even  where  the  trans- 
fer has  not  been  made  on  the  books  of  the 
corporation.  In  People  ex  rel.  Mead  v. 
Elmore,  35  Cal.  653,  the  court,  after  citing 
Weston  V.  Bear  River  d  A.  Water  d  J/tn. 
Co.  5  Cal.  186,  63  Am.  Dec.  117,  and  6  Cal. 
42'),  and  Xaglee  v.  Pacific  Wharf  Co.  20  Cal. 
.V20,  Havs  it  was  held  in  those  cases  **that 
transfers  of  stock  which  have  not  been 
entered  on  the  books  of  the  company,  as 
provided   in  the   statute,    are    nevertheless 


valid  as  against  all  the  world,  except  sub- 
sequent purchasers  in  good  faith  without 
notice."  The  same  doctrine  is  reaffirmed  in 
Farmers'  Nat.  Oold  Bank  v.  Wilson,  58 
Cal.  600,  and  Spreckels  v.  Nevada  Bank,  113 
(al.  272,  33  L.  R.  A.  450,  54  Am.  St.  Rep. 
348,  4$  Pac.  329.  The  doctrine  as  laid 
down  in  Weston  v.  Bear  Biver  d  A.  Water 
d  Min.  Co.  5  Cal.  186,  63  Am.  Dec.  117,  has 
been  greatly  modified,  if  not  overruled  en- 
tirely, by  later  decisions.  The  above-cited 
cases  from  Wisconsin  and  Iowa  cite  the 
case  of  Weston  v.  Bear  River  d  A.  Water  d 
Min.  Co.  as  autliority.  Those  courts  evi- 
dently were  not  cited  to  the  same  case  in  0 
Cal.  and  later  decisions  .of  the  California 
court  limiting  and  distinguishing  the  first 
decision.  The  California  supreme  court  is 
evidently  inclined  to  take  a  view  much  more 


owner  of  stock  sells  and  delivers  it  to  a  bona 
Aide  purchaser  for  value,  he  passes  all  that  he 
has — a  perfect  title — to  his  purchaser,  who  eo 
insianti  becomes  the  absolute  owner  of  the 
legal  and  ei)ultable  title  to  the  same.  There  is 
no  title  or  interoet.  legal  or  equitable,  to  his 
stock  remaining  to  be  attached  of  levied  on  by 
the  creditors  of  his  vendor.  The  attaching 
creditor  can  acquire  no  higher  or  greater  right 
to  the  stock  than  the  defendant  in  the  attach- 
ment owned  at  the  time  of  the  levy.  And  It  Is 
immaterial  that  the  statute  provides  that  trans- 
fers of  stock  shall  liot  be  valid,  except  as  be- 
tween the  parties  thereto,  until  they  are  regu- 
larly entered  on  the  books  of  the  company. 

Under  a  statute  providing  that  transfers  of 
stock  shall  not  b€  valid,  except  as  between  the 
parties  thereto,  until  entered  on  the  books  of 
the  corporation :  but  which  makes  the  books 
subject  only  to  the  insi>ectIon  of  the  stockhold- 
ers.— a  transfer  without  registration  is  good 
as  agiinst  creditors  of  the  former  owner,  but 
not  as  against  subsequent  purchasers  without 
notice.  Thurl)er  v.  (^rump,  86  Ky.  408,  6  S,  W. 
14.'). 

And  In  American  Wire-Nail  Co.  v.  Bayless, 
91  Ky.  94.  15  S.  W.  10,  it  is  said  that  a  trans- 
fer on  the  books  of  the  corporation  is  merely 
to  protect  the  company  and  others  who  might 
propose  to  purchase  the  stock. 

So  Maplkton  Bank  v.  Standbod  held  that  a 
statutory  provision  that  a  transfer  of  stock  is 
not  valid,  except  between  the  parties,  until  it 
is  entered  upon  the  books  of  the  corporation, 
is  not  intended  as  a  protection  to  creditors  of 
the  stockholder,  but  is  intended  to  protect  the 
company,  its  members,  and  creditors.  There- 
fore, a  transfer  In  pledge,  without  entry  on  the 
books,  is  good  as  against  subsequent  attaching 
creditors  of  the  transferrer.  The  court  held 
that  creditors  of  shareholders  had  no  right  of 
access  to  the  stock  books,  and  the  statute  could 
not  be  presumed  to  have  been  enacted  for  their 
benefit. 

With  regard  to  the  effect  of  this  phrase,  the 
opinions  of  the  courts  are  more  evenly  divided, 
however,  and  there  Is  a  renpectable  amount  of 
authority   the  other  way. 

The  notice  to  the  intending  purchaser,  and 
the  Ineffectual  attempt  to  secure  a  transfer, 
have  been  In  Mome  cases  held  suflSclent  to  carry 
1)7  L.  R.  A. 


the  decision  in  favor  of  the  pledgee,  as  will  ap- 
pear in  subsequent  subdivisions. 

Under  a  statute  providing  that  the  trans- 
fer of  shares  is  not  valid,  except  as  between 
the  parties  thereto,  until  It  Is  regularly  entered 
on  the  books  of  the  corporation,  a  transfer  is 
not  valid  as  against  subsequent  attaching  cred- 
itors of  the  assignor  without  notice  until  it 
has  been  so  entered.  But  by  that  statute  the 
books  were  made  subject  to  inspection  by  any 
person  desiring  the  same.  Ft.  Madison  Lum- 
ber Co.  V.  Batavlan  Bank.  71  Iowa.  270,  60  Am. 
Rep.  7.S9.  ii'2  N.  W.  886.  The  court  said  there 
is  no  question  as  to  the  preponderance  of  au- 
thority. It  is  clearly  in  favor  of  the  attach- 
ment. But  it  continues :  "We  are  not  in- 
fluenced mure  by  this  fact  than  what  seems  to 
V  the  plain  language  and  intent  of  the  stat- 
ute, and  the  dltflculty  and  uncertainty  whicn 
would  off^u  attend  securing  debts  by  attach- 
ment of  stock,  if  stock,  as  against  attaching 
creditors,  can  be  transferred  by  mere  delivery 
of  the  certiflcates.  and  If  the  fiooks  provided  ex- 
pressly for  Inspection  by  such  creditors,  are  ta 
serve  especially  the  purpose  of  a  false  scent.'* 

And  that  case  was  followed  in  Kyan  v.  Camp- 
bell, 71  Iowa.  760.  :V2  S.  W.  340.  and  Com- 
mercial Nat.  Bank  v.  Farmers*  &.  T.  Xat.  Bank, 
S2  Iowa,  19*2.  47  X.  W.  1080. 

And  In  i*erkins  v.  Lyons.  Ill  Iowa.  192,  82 
N.  W.  4.S6.  the  doctrine  was  carried  to  the  ex- 
tent of  holding  that  an  attempted  transfer  was^ 
not  valid,  even  where  the  creditor  had  actual 
notice  and  the  assignee  requested  the  transfer 
oflicer  to  make  the  transfer,  and  he  failed  to  do 
so.  The  court  said  that  such  a  request  did 
not  exhaust  all  the  reasonable  means  at  the  dis> 
posal  of  the  assignee  to  effect  the  transfer :  the 
fact  being  that  at  the  time  the  request  was 
made  the  stock  book  was  within  easy  reach  and 
there  was  nothing  to  prevent  the  transfer  being 
made  immediately :  but  that  the  assignee  did 
not  insist  on  that  being  done,  but  left  it  to  the 
secretary  to  do.  which  the  latter  forgot. 

The  California  statute  of  1850  expressly  pro- 
vided that  no  transfer  of  stock  should  be  valid, 
except  as  lietween  the  parties  thereto,  until  the 
same  had  been  entered  on  the  books  of  the  com- 
pany. And  under  this  statute  It  was  held  that 
the  rights  of  the  attaching  creditor  cannot  be 
defeated  by  a  prior  unregistered  transfer.  Wes- 
ton V.  Bear  River  &  A.  Water  &  Min.  Co.  5  Cal. 
186,  63  Am.  Dec.  117.    The  judge  writing  the- 
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liberal  to  the  pledgee  than  that  taken  in 
the  Weston  Case,  but  refrains  from  doing 
so  because  of  its  regard  for  the  principle  of 
stare  decisis.  It  is  not  necessary  for  us  to 
extend  this  opinion,  for  from  an  examina- 
tion of  the  authorities  above  cited  the  view 
we  take  of  the  question  under  consideration 
is  fully  sustained,  and  the  reasons  for  that 
rule  of  construction  are  forcibly  and  sue- 
<jinctly  set  forth  in  the  authorities  al)Ove 
cited,  and  at  §  490  of  Cook  on  Corporations 
[5th  ed.]  the  author  closes  his  discussion 
of  this  question  as  follows:  '^It  may  be 
added,  in  regard  to  this  whole  subject,  that 
the  decisions  and  statutes  of  the  various 
states  show  clearly  that  public  policy  and 
the  legitimate  demands  of  trade  have  gradu- 
ally caused  the  courts  and  legislatures  of 
the  various  states  to  establish  the  rule  that 


opinion  said  :  I  shall  not  dispute  that,  In  the 
absence  of  legislation,  the  transfer  of  the  stock 
would  be  valid :  but  1  ret^ard  the  statute  as 
Imperative  in  its  prohibition,  fie  continues : 
It  cannot  be  fairly  contended  that  this  provl- 
fiion  was  de8i:icned  as  a  protection  to  the  com- 
pany alone. 

A  subs^^quent  hearing  in  that  case  introduced 
the  question  of  the  effect  of  notice,  and  changed 
the  decision.   6  Cal.  42r>. 

The  earlier  decision  was  followed  in  Naglee 
v.  raclflc  Wharf  Co.  20  Cal.  530.  where  the 
court  Kaid,  with  respect  to  the  two  declBions  in 
the  Weston  Case,  that  it  might  not  be  quite 
clear  upon  what  principle  the  distinction  be- 
tween them  rests.  If  by  the  operation  of  the 
Rtatute  the  transfer  was  absolutely  void  against 
All  persons  except  the  parties,  and  for  that  rea- 
son was  void  against  the  rlghtn  of  an  attach- 
ing creditor,  there  seems  to  be  some  difficulty 
In  saying  that  this  right  of  the  attaching  cred- 
itor can  be  defeated  by  giving  him  notice  after 
his  lien  has  attached,  or  giving  bidders  at  the 
sale  notice  of  a  prior  transfer. 

The  Intention  of  the  legislature  by  the  pas- 
fiage  of  the  California  statute  was  to  prevent 
frauds  on  third  persons,  ns  well  as  to  protect 
the  company :  and  under  it  the  Imoks  of  the 
corporation  are  the  only  criterion  to  determine 
the  question  of  ownership.  Strout  v.  Natoma 
Water  &  MIn.  Co.  «  Cal.  78. 

In  West  Coast  Safety  Faucet  Co.  v.  Wulff. 
133  Cal.  315,  85  Am.  St.  Kep.  171,  65  Pac. 
622.  It  is  stated  that  it  is  settled  law  in  this 
state  that  one  who  purchases  at  execution  sale 
«hares  of  a  corporation,  standing  on  the  books 
of  the  corporation  in  the  name  of  the  Judg- 
ment debtor,  is  entitled  to  have  the  certificate 
of  such  shares  reissued  to  him  as  such  pur- 
chaser. If  at  the  time  of  the  purchase  he  acts 
in  good  faith,  and  witliout  notice  that  the  out- 
standing certlticatc  has  been  assigned  or  pledged 
to  some  person  other  than  the  judgment  debt- 
or. In  order  that  an  assignee  or  pledgee  of  a 
certificate  may  protect  his  rights,  as  against  a 
purchaser  at  execution  sale.  lie  must  cause  a 
reissue  to  him  of  a  certificate,  or  he  must  serve 
notice  on  the  corporation  that  he  holds  the 
certificate  as  such  assignee  or  pledgee. 

As  between  a  general  assignee  for  creditors 
and  a  subsequent  attaching  creditor  of  stock 
which  had  already  been  pledged  for  a  loan,  a 
statute  providing  that  no  transfer  of  stock  shall 
iM  L.  R.  A. 


a  sale  or  pledge  of  certificates  of  stock  has 
precedence  over  |t  subsequent  attachment 
levied  on  that  stock  for  the  debt  of  the 
vendor  or  pledgeor,  and  that  the  failure  of 
the  pledgee  or  purchaser  of  the  certificate 
to  obtain  a  registry  on  the  corporate  books 
is  not  fatal  to  his  interest  in  the  stock.  In 
the  great  commercial  centers,  where  certifi- 
cates of  stock  pass  from  hand  to  hand,  and 
are  pledged  to  banks  and  financial  institu- 
tions daily  to  secure  great  sums  of  money, 
the  necessity  of  such  a  rule  is  imperative." 
The  judgment  must  be  sustained,  and  it 
is  so  ordered.  Costs  of  this  appeal  are 
awarded  to  the  respondents. 

Quarles,    Ch.   J.,   and   StooksUser,   J. 
concur. 


be  valid,  except  as  l>etween  the  parties,  until 
the  same  shall  be  entered  on  the  books  of  the 
company,  will  defeat  the  uurecorded  title  of  the 
assignee.  Lyndonville  Nat.  Bank  v.  Folsom,  7 
N.  M.  611,  38  Pac.  253. 

Under  a  statute  providing  that  no  transfer 
shall  be  valid,  except  as  lietween  the  parties 
thereto,  until  the  same  shall  have  been  entered 
upon  the  books  of  the  corporation,  an  unre- 
corded transfer  is  not  valid  as  against  a  sub- 
sequent execution  levied  ui>on  the  stock  as 
property  of  the  registered  owner.  Re  Murphy, 
r.l  Wis.  510.  8  N.  W.  419.  The  court  says  thot. 
under  the  language  of  the  statute,  all  transfers 
of  shares  not  entered  on  the  books  are  invalid 
as  to  attaching  or  execution  creditors  of  the 
assignor,  as  well  as  to  the  company  and  subse- 
quent purchasers  In  good  faith.  All  transfers 
not  so  entered  on  the  books  are  absolutely  void 
liecause  they  are  made  void  by  the  statute. 

The  Connecticut  statutes  provide  that  stock 
may  be  pledged  by  delivery  and  a  power  of  at- 
torney for  their  transfer,  but  that  no  such 
pledge  without  an  actual  t-ronsfer  of  the  stock 
shall  be  valid  against  any  person  but  the 
pledgeor  and  his  personal  representatives  until 
a  copy  of  the  power  shall  have  been  filed  with 
the  treasurer  or  secretary  of  the  corporation. 
First  Nat.  Bank  v.  Hartford  Life  &  Annuity  Ins. 
Co.  45  Conn.  22. 

A  transfer  of  stock  not  recorded  on  the  1)ooks 
of  the  corporation  is  of  no  avail  as  against  a 
subsequent  assignment  by  the  transferrer  for 
the  benefit  of  creditors. '  Shipman  v.  .i^tna  Ins. 
Co.  29  Conn.  245.  But  in  that  case  the  court 
says  most  .striking  and  decisive  badges  of  fraud 
attach  to  the  transaction.  The  original  owner 
held  the  apparent  title  on  the  lK>oks  of  the  cor- 
poration, and  dealt  with  the  stock  as  his  own, 
thus  exhibiting  to  the  world  every  indicium 
of  ownership,  and  exercising  the  same  control 
and  dominion  over  the  stock  as  before  its  as- 
signment. 

Where  a  married  woman  owning  stock  In  a 
corporation  attempted  to  p!c  Ige  it  for  the 
debt  of  her  husband  by  delivering  the  certifi- 
cates and  signing  a  written  statement  of  the 
pledge,  but  without  giving  any  power  to  trans- 
fer the  stock  on  the  books  of  the  corporation, 
and  subsequently  sold  the  stock  to  the  corpora- 
tion, it  was  held  that  the  pledgee  had  no  claim 
against  her  estate  on  the  ground  that  her  s'^le 
was  wrongful  as  to  him.  since  no  valid  pledge 
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( W.  Va 


) 


*1*  By  the  common  Iatt,  shares  of  stock, 
in  a  corporation,  being  In  the  nature  of 
choses  in  action,  intangible  property  incapa- 
ble of  manual  seizure,  are  not  subject  to 
execution  or  attachment.  They  are  by  statute. 

*Headnote8  by  PoFrENBABOSB,  P. 


2.  Section  fl  of  chapter  lOO  of  the  Code 
of  t8&9,  flrlTinar  the  plaintiff  in  an  at- 
tachntent  proceedlnar  a  lien  on  the  per- 
sonal property  of  the  debtor  from  the  time 
of  the  levying  of  the  attachment,  or  serving 
a  copy  thereof  on  the  garnishee,  on  all  the 
personal  property,  choses  in  action,  and  other 
securities  of  the  defendant  in  the  hands  of 
the  garnishee,  and  on  any  real  estate  of  the 
debtor  levied  on  by  virtue  thereof,  from  the 
suing  out  of  the  same,  includes  shares  of  cor- 
poration stock  In  the  terms  "personal  prop- 
erty, choses  in  action,  and  other  securities.*' 

3.  Such  shares  are  personal  estate,  and 

a  species  of  incorporeal  property. 

4.  In  a  proceedlnar  by  the  creditor  of  a 


had  ever  been  effected,    riatt  v.   Hawkins,  43 
Conn.  130. 

Forbidding  transfer  until  subscription  paid. 

A  statute  providing  that  there  shall  be  no 
transfer  of  shares  until  the  subscriptions  are 
all  paid  In  does  not  prevent  a  transfer  by 
assignment  from  giving  a  right  which  is  supe- 
rior to  that  of  a  subsequent  attaching  creditor 
of  the  original  owner.  Quiner  v.  Marblehead 
Social  Ins.  Co.  10  Mass.  476. 

But  in  Coleman  v.  Spencer,  5  Blackf.  197, 
which  was  a  contest  between  an  assignee  and  ex- 
ecution creditor  of  a  subscriber  to  stock  in  the 
state  bank,  the  court  held  that  property  in  the 
form  of  such  stock  was  entirely  the  creature  of 
the  charter  establishing  the  institution,  and 
must  be  governed,  as  to  the  manner  of  ac- 
quiring, holding,  and  transferring  it,  by  the 
provisions  of  that  instrument.  Therefore,  it 
was  held  that,  where  the  original  subscriber 
defaulted  in  the  payment  of  the  first  call,  and 
assigned  the  stock  to  one  who  made  the  pay- 
ment, but  who  did  not  transfer  the  stock  on 
the  books,  the  stock  was  subject  to  execution 
against  the  subscriber  on  the  ground  that,  prior 
to  the  payment,  there  was  nothing  to  assign, 
and  after  the  payment  the  assignment  could  be 
made  only  on  the  books  of  the  bank. 

Attachment  of  a  subscriber's  interest  in  the 
stock  of  a  corporation  before  Issuance  of  the 
certificates  prevails  over  a  prior  transfer  of 
his  Interest  therein  made  by  registered  mort- 
gage, but  without  giving  actual  notice  thereof 
to  the  corporation.  Cates  v.  Baxter,  97  Tenn. 
443,  37  S.  W.  219.  The  court  says  the  transfer 
was  not  completed  before  the  shares  were  at- 
tached, and  in  such  cases  the  shares  are  sub- 
ject to  attachment  by  the  creditors  of  the  sub- 
scriber. 

Provision  for  notice. 

Shares  of  stock  are  not  credits  within  the 
meaning  of  a  statute  providing  that  a  pledge 
of  credits  not  negotiable  shall  Qot  be  complete 
until  notice  is  given  to  the  debtor.  Pitot  v. 
Johnson,  33  La.  Ann.  1286.  The  court  says  that, 
if  the  question  was  an  open  one.  It  should  be 
disposed  to  hold  that  the  stock  was  within  the 
provision  of  the  statute,  but  that  the  question 
was  foreclosed  by  former  decisions.  Therefore, 
a  pledge  not  transferred  on  the  books  of  the 
company  is  good  as  against  a  subsequent  exe- 
cution. 
(i7  L.  R.  A. 


Subjecting  to  execution. 

A  statutory  provision  that  shares  of  stock 
may  be  levied  on  does  not  apply  to  stock  that 
has  been  pledged,  and  the  certificates,  properly 
indorsed,  delivered  to  the  pledgee,  although  no 
transfer  has  been  made  on  the  books  of  the  cor- 
poration. Weller  v.  J.  B.  Pace  Tobacco  Co. 
5  Ry.  &  Corp.  L.  J.  5,  2  N.  Y.  Supp.  292. 

But  it  has  been  held  that,  under  a  statute 
making  property  subject  to  execution  which  re- 
mains in  the  order  and  disposition  of  the  Judg- 
ment debtor,  stock  standing  in  his  name  on 
the  books  of  the  corporation  is  so  subject,  al- 
though the  certificates  have  actually  been  trans- 
ferred to  another.  Brock  v.  Ruttan,  1  U.  C. 
C.  P.  218. 


Transfer  "to  give  share  in  enterprise. 


ft 


A  deposit  as  collateral  security  of  shares  in 
a  corporation  whose  charter  provides  that  the 
transfer  shall  be  entered  on  the  corporation's 
books,  and  that,  until  the  transfer  Is  made,  the 
purchaser  shall  have  no  share  in  the  undertak- 
ing of  the  corporation,  will  give  the  depositary 
a  lien, — especially  if  notice  of  his  rights  is  given 
to  the  corporation, — which  will  take  precedence 
of  the  rights  of  a  subsequent  assignee  in  bank- 
ruptcy of  the  depositor.  Ex  parte  Dobson,  2 
Mont.  D.  &  DeG.  685. 

Stronger  phrases. 

The  language  of  the  statute  may  be  such  as 
to  leave  uo  doubt  that  the  legislature  meant 
to  subject  all  stock  not  transferred  on  the  books 
to  the  claims  of  creditors. 

The  Mississippi  act  of  1892  provides  that 
the  legal  title  to  and  beneficial  Interest  In 
corporate  stock  shall  remain  In  the  person  ai>- 
pearing  on  the  books  of  the  company,  as  to 
creditors,  until  after  a  bona  fide  transfer  has 
been  made  on  the  books.  Goyer  Cold  Storage 
Co.  V.  Wildberger,  71  Miss.  438,  15  So.  233. 

A  creditor  who  has  levied  an  attachment  on 
stock  before  receiving  notice  of  its  transfer  Is 
a  bona  fide  creditor  within  the  meaning  of  a 
statute  which  requires  registration  to  perfect  a 
title  as  against  such  creditors.  Berney  Nat. 
Bank  v.  Plnckard.  87  Ala.  577,  6  So.  364. 

The  Colorado  statute  provides  that  no  trans- 
fer of  stock  shall  be  valid  for  any  purpose  what- 
ever, except  to  render  the  person  to  whom  the 
transfer  is  made  liable   for   the  debts   of  the 
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■l»«reholder  to  subject  his  shares  to  the 
payment  of  his  debt,  the  corporation  in  which 
the  shares  are  held  should  be  made  the  gar- 
nishee. 

5.  A  certlllcate  of  atock  In  not  the 
stock  itself,  but  Is  evidence  of  its  existence 
and  ownership. 

6.  Thouflrb,  'When  inHaed,  snch  certtll- 
cate  is  a  muniment  of  title.  It  is  not  es- 
sential to  the  existence  of  the  property  rep- 
resented by  It 

7.  A   cert  111  eat  e   Is    not   necessary    to   a 

sale  of  shares.  The  beneficial  interest  in  them 
is  assignable  by  parol,  the  ownership  passing 
immediately  on  consummation  of  the  sale,  by 
force  of  the  contract,  as  In  the  case  of  ordi- 
nary choses  in  action,  and  not  by  operation 
of  law. 

8*  A  sale  of  shares  for  Trhlch  no  cer- 
tificate   has    been    Issued    may    be    evi- 


denced by  an  informal  written  instrument^ 
executed  and  delivered  by  the  transferrer  to 
the  transferee,  without  a  power  of  attorney 
entitling  the  latter  to  have  the  same  trans- 
ferred on  the  books  of  the  company. 

9.   In    this    state    a    shareholder    may,, 
upon  his  demand,  obtain  a  certificate 

of  his  shares,  but,  unless  demanded  by  him.  It 
need  not  be  issued ;  and  he  may  freely  trans- 
fer the  shares  without  it  If  they  are  fully 
paid  up,  or  security  for  me  balance  due  on 
them,  satisfactory  to  the  board  of  directors, 
l>e  given. 

lO.  Section  21  of  chapter  53  of  the  Code 
of  1899,  requlrlnflT  corporations  to 
keep  transfer  books  and  the  shares  to 
be  assigned  therein,  is  intended  for  the  pro- 
tection and  convenience  of  the  corporation 
and  its  shareholders. 

11>   The  books  and  papers  of  a  private 


company,  unless  it  shall  have  been  entered  on 
the  books  of  the  company.  The  court  says  of 
this  statute :  It  is  a  clear  provision,  taking 
from  the  owner  of  stock  the  right  to  transfer 
it  in  accordance  with  the  known  rules  of  the 
common  law,  and  substituting  therefor  another 
and  different  mode.  This  change  was  doubtless 
made  for  the  purpose  of  furnishing  record  evi- 
dence of  the  title,  and,  in  view  of  the  plain  and 
explicit  language  employed,  the  statute  cannot 
be  disregarded.  And  the  court  held  that,  not- 
withstanding an  unregistered  transfer,  the 
stock  was  still  subject  to  attachment  at  the 
suit  of  the  creditors  of  the  original  owner.  The 
court  says :  We  are  aware  that  in  some  Ju- 
risdictions somewhat  similar  provisions  have 
been  held  to  relate  solely  to  the  government 
of  the  corporation  in  the  transaction  of  its 
corporate  business,  to  advise  it  of  the  names  of 
those  entitled  to  vote,  receive  dividends  as 
stodkholders,  etc.,  and  that  creditors  should  not 
be  allowed  to  take  advantage  of  any  failure  to 
comply  with  such  requirements.  Such  decisions 
have  usually,  however,  been  based  upon  stat- 
utes essentially  dissimilar  from  those  here  un- 
der consideration,  and  frequently  upon  the  con- 
struction to  be  given  a  by-law  of  the  company, 
in  the  absence  of  express  statutory  restriction. 
But  the  decided  weight  of  authority,  as  well 
as  the  better  reason,  we  think,  unite  in  sup- 
port of  the  conclusion  that  when,  as  in  this 
state,  the  statute  of  the  state,  as  applicable 
to  corporations,  requires  that  shares  shall  be 
transferred  in  a  particular  mode,  there  must 
be  at  least  a  substantial  compliance  with  the 
requirement  in  order  to  protect  the  property 
against  future  assignments  or  levies.  But  the 
Canadian  court  held  that,  under  a  statute  pro- 
viding that  no  transfer  of  stock  shall  be  valid 
for  any  purpose  whatever,  save  only  as  exhib- 
iting the  rights  of  the  parties  thereto  towards 
each  other,  until  entry  thereof  has  been  duly 
made  In  the  books  of  the  corporation,  an  un- 
registered transfer  is  valid  as  against  a  subse- 
quent execution  levy.  Morton  v.  Cowan,  26 
Ont.  Rep.  529.  The  trial  Judge  says  the  stat- 
ute admits,  recognizes,  and  declares  that  a 
transfer  may  be  valid  as  exhibiting  the  rights 
of  the  parties  thereto  towards  each  other,  and 
that  concludes  all  that  is  to  be  ascertained  in 
this  case.  The  provision  is  not  pointed  at  deal- 
ings between  the  holder  and  others,  pending 
which  an  execution  comes  in.  The  sale,  which 
is  an  act  of  the  law,  is  not  permitted  to  have  ' 
67  L.  R.  A. 


a  tortious  effect  so  as  to  cut  out  the  rights  of 
the  bona  fide  assignee  or  pledgee.  And  this 
decision  was  affirmed. 

Where  the  statute  provides  that  title  to  stock 
shall  not  pass  from  the  proprietor  until  the 
transfer  has  been  so  far  entered  on  the  corpo- 
rate records  as  to  show  the  names  of  the  par- 
ties thereto,  an  unrecorded  transfer  of  which 
notice  has  been  given  to  the  corporation,  but 
which  has  not  been  entered  on  the  books,  Is  in- 
valid as  against  a  subsequent  attachment 
against  the  transferrer.  Fiske  v.  Carr,  20  Me. 
301. 

And  that  ruling  was  followed  in  Skowhegan 
Bank  v.  Cutler,  49  Me.  315,  where,  however, 
the  question  whether  the  statute  was  intended 
for  the  protection  of  the  corporation  or  cred- 
itors and  purchasers  of  the  record  owner  is  open 
to  debate,  the  tendency  of  strong  courts  is  to 
give  it  the  former  effect,  and  to  leave  the  busi- 
ness world  free  to  deal  with  the  title  on  the- 
basis  of  the  possession  of  the  certificates. 

The  attitude  of  the  New  York  courts  is  well 
Illustrated  by  the  recent  case  of  Chemical  Nat. 
Bank  v.  Colwell,  132  N.  Y.  250,  30  N.  E..644„ 
where  although  the  question  did  not  arise  be- 
tween a  transferee  and  persons  claiming  under 
a  transferrer,  the  court  said  that  the  provi- 
sion of  the  statute  that  no  transfer  of  stock 
"shall  be  valid  for  any  purpose  whatever,'*  ex- 
cept to  render  the  transferrer  liable  for  the 
debts  of  the  company,  until  it  shall  have  been 
entered  on  the  transfer  book,  is  only  for  the 
protection  of  the  corporation,  and  does  not 
operate  to  prevent  the  passing  of  the  entire 
legal  and  equitable  title  in  the  shares  as  be- 
tween the  parties  by  delivery  of  the  certifi- 
cate properly  indorsed. 

And  in  &abin  v.  Bank  of  Woodstock,  21  Vt. 
358,  where  the  question  arose  as  to  the  rights 
between  one  in  whose  name  the  stock  stood  on 
the  books  of  the  corporation  and  the  corpora- 
tion which  attached  the  stock  as  belonging  to 
another,  the  court  held  that,  since  the  one  in 
whose  name  the  stock  stood  was  not  a  bona  fide 
purchaser  until  after  the  equities  of  the  cor- 
poration attached,  the  rights  of  the  corpora- 
tion should  prevail ;  but  the  court  says,  we 
should  not  be  inclined  to  question  that  a  bona 
fide  purchaser  of  shares  of  one  in  whose  name 
the  shares  stood  on  the  books  of  the  corporation 
would  acquire  a  good  title  to  the  stock  as 
against  the  world.  In  that  case  the  charter 
provided  that  no  transfer  should  be  valid  until 
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corporation  under  the  laws  of  this  state 
are  not  public,  but  private,  records  and  docu- 
ments. 

12.  An  nnrearinterrd  transfer  of  kliarefl 

of  corporation  stock,  for  which  no  certificate 
has  been  issued,  If  made  for  a  valuable  con- 
sideration and  without  fraud,  vests  In  the 
transferee  a  title  to  the  shares  superior  to 
the  claim  of  a  subsequent  attaching  creditor 
of  the  transferrer. 

18.  In  the  abnenoe  of  frand  and  Ntat- 
ntory  reflrulationii,  a  creditor  proceeding 
by  execution  or  attachment  only  obtains  such 
rights  in  the  property  seized  as  his  debtor 
had  at  the  time  of  the  seizure. 

14.  The  riflrlitii  of  a  creditor  renpectlnsr 
ffliaren  of  corporation  stock  for  which 
certificates  have  not  been  Issued,  alleged  to 
be  the  property  of  his  debtor,  are  the  same  as 
In  the  case  of  an  ordinary  chose  In  action. 

15.  IVIien,  nnder  the  provisions  of  I  23 


It  was  recorded  on  the  books  of  the  corpora- 
tion. 

IV.  By-lutc  requiriny  transfer  on   booka. 

The  almost  overwhelming  weight  of  authority 
is  to  the  effect  that  a  provision  requiring  trans- 
fer on  the  books  of  the  corporation  merely  in 
its  by-laws  does  not  prevent  a  pledgee  of  the 
atock  from  acquiring  a  good  title  as  against 
subsequent  attaching  creditors  of  the  pledgeor. 
Seellgson  v.  Brown.  tJl  Tex.  114  ;  Tombler  v. 
Palestine  ice  Co.  17  Tex.  Civ.  App.  596.  43  S. 
W.  896:  South  Texas  Nat.  Bank  v.  Texas  & 
L.  Lumber  Co.  30  Tex.  Civ.  App.  412,  70  S.  W. 
768 ;  Hamilton  v.  San  Antonio  Foundry  Co. 
(Tex.  Civ.  App.)  51  S.  W.  1104. 

Failure  to  record  a  transfer,  although  re- 
<]uired  by  the  by-laws  of  the  corporation,  does 
not  subordinate  the  rights  of  the  transferee  to 
iiubsequeut  attachment,  or  execution  against  the 
transferrer.  Telford  &  F.  Tump.  Co.  v.  Oerhab 
(Pa.)   13  Atl.  90. 

A  transfer  by  assignment  of  the  certificates 
properly  Indorsed  devests  the  title  of  the  as- 
signor, and  leaves  nothing  in  him  which  can 
be  reached  by  subsequent  attachment,  although 
the  stock  remains  in  his  name  on  the  books  of 
the  company.  And  it  is  immaterial  that  the  by- 
laws of  the  company  require  the  transfer  to  be 
made  on  the  books.  Finney's  Appeal,  59  Pa. 
398. 

Where  the  owner  of  stock  had  transferred 
It  into  the  name  of  another,  and  then  assigned 
the  certificates  to  a  third  ()erson  as  security  for 
a  loan,  no  rights  to  the  stock  could  be  secured 
by  an  attachment  against  the  assignor,  although 
a  by-law  of  the  corporation  required  the  trans- 
fer to  be  made  on  the  books :  since  he  had  nei- 
ther the  legal,  nor  the  equitable,  title.  Beck- 
wlth  v.  Burroughs  13  It.  1.  294. 

A  transfer  by  assignment  and  delivery  of 
the  shares  of  stock,  together  with  notice  to  the 
corporation,  gives  a  right  superior  to  a  subse- 
quent attachment,  although  a  by-law  requires 
transfers  to  be  upon  the  books  of  the  corpora- 
tion. State  Ins.  Co.  v.  Gennett,  2  Tenn.  Ch. 
100. 

Where  stock  was  pledged  sa  collateral  secu- 
rity and  subsequently  claimed  by  assignees  for 
the  benefit  of  creditors  of  the  pledgeor.  the 
court  says  it  is  true  the  stock  is  transferable 
only  on  the  books  of  the  corporation :  but  this 
simply  means  that  the  corporation  will  not 
(17  L.  R.  A. 


of  chapter  106  of  the  Code  of  1890.  a 
petition  Is  tiled  In  a  suit  in  equity 
founded  upon  an  attachment,  setting  up  title 
by  purchase,  and  the  plalntiflT  In  the  cause 
relies  upon  fraud  in  the  alleged  purchase  to 
defeat  the  claim  of  title  so  set  up.  the  trial 
of  the  issue  must  be  upon  the  petition  with- 
out any  other  pleading,  and  by  Jury,  nnlesn 
trial  by  jury  ia  waived. 

16.  In  such  case  It  Is  reversible  error 
to  hear  and  determine  the  Issne  upon 
the  petition,  and  answer  thereto,  and 
depositions  of  witnesses,  according  to  the 
rules  and  principles  governing  courts  of 
equity. 

17.  l^alver  of  the  rlffht  of  trial  by  Jnry 

must  l>e'  by  consent  entered  of  record.  It 
c.innot  be  merely  Inferred  from  the  fact  that 
the  court  tried  the  case  without  objection. 

(December  6.  1904.)    * 


recognize  anyone  as  the  owner  of  stock  who  la 
not  the  transferee  on  Its  books  of  the  person  to 
whom  the  certificates  were  issued.  But  this 
has  nothln;?  to  do  with  the  rights  which  other 
liersons  may  acquire  as  between  themselves 
and  the  stockholder  by  the  pledge  and  delivery 
of  the  ct»rtiflcates :  and  it  was  held  that  the 
pledge  prevailed  ns  against  the  claims  of  the 
assignees.    Blouin  v.  Hart.  30  I^.  Ann.  714. 

Although  a  by  law  of  the  corporation  pro- 
vides that  all  transfers  of  stock  shall  be  re- 
corded on  the  stock  I>ook8,  a  bona  fide  sale  of 
the  stock,  together  with  a  power  of  attorney 
to  transfer  It  and  a  delivery  of  the  certificates. 
Is  complete :  and  it  Is  not  necessary  to  make 
the  transfer  on  the  books  to  protect  the  stock 
against  seizure  by  creditors  of  the  transferrer. 
Smith  V.  Crescent  City  L.  S.  L.  &  S.  II.  Co. 
30  IjA.  Ann.  137S.  The  court  says  tl^e  certifi- 
cates of  otock  were  the  evidences  of  owner- 
ship, the  title  of  the  Incorporeal  rights  repre- 
sented by  them,  and  these  certificates  were  de- 
livered to  the  purchaser.  Having  the  certificates 
in  their  possession,  the  purchasers  had  a  com- 
plete guaranty  that  the  corporation  would  not 
transfer  the  stock  to  their  prejudice,  since  the 
corporation  had  bound  Itself  to  hold  these  shares 
subject  to  transfer  by  surrender  of  the  certifi- 
cates. The  thing  sold,  therefore,  had  passed 
beyond  the  control  of  the  seller  and  into  the 
power,  possession,  and  control  of  the  purchaser. 
The  distinction  is  plain  between  requirements 
of  the  law  in  order  that  title  and  possession 
shall  vest  in  the  purchaser,  and  requirements 
of  a  by-law  in  order  that  the  holder  and  owner 
of  a  title  to  shares  shall  receive  from  the  cor- 
poration a  certificate  of  ownership  in  his  name, 
and  be  admitted  to  the  rights  and  privileges  of 
a  corporator. 

Stock  in  a  corporation,  if  It  actually  belongs 
to  another,  cannot  be  sold  under  execution 
against  the  one  in  whose  name  it  stands,  al- 
though a  by-law  requires  transfers  to  be  made 
in  the  presence  of  one  of  the  officers  of  the 
company.  Oerther  v.  First  Nat.  Bank,  1  Vegal 
Record  Rep.  60  (Brlghtly's  Dig.). 

In  Ollbert  v.  Manchester  Iron  Mfg.  Co.  11 
Wend.  628.  where  the  court  states  that  by-laws 
which  prohibit  a  transfer,  except  on  the  books 
of  the  company,  do  not  prevent  the  purchaser 
from  acquiring  all  the  title  that  the  transferrer 
had.  although  the  transfer  is  not  entered  on  the 
books,  there  is  a  dictum   to  the  effect  that.  If 
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APPEAL  by  intervener  from  a  decree  of 
the  Circuit  Court  for  Tucker  County  in 
favor  of  plaintiff  in  a  pt'oceeding  brought  to 
subject  stock  standing  in  the  name  of  Levi 
Z.  Condon  upon  the  books  of  the  corporation 
to  the  payment  of  Condon's  debts.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 
Mr.  W.  B.  Maxwell,  for  appellant: 
The  statute  expressly  provides  that  the 
owner  of  stock  in  a  corporation  may,  for  a 
valuable  consideration,  sell  the  same  and  de- 
liver to  the  purchaser  the  certificates  of 
stock,  etc.,  and  thereupon  the  title  of  the 
former  owner  shall  vest  in  the  purchaser  so 
far  as  may  be  necessary  to  effect  the  sale, 
not  only  as  between  the  parties,  but  also  as 
against  creditors. 


Code,  chap.  53,  §  37;  Donnally  v.  Hearn- 
don,  41  \V.  Va.  519,  23  S.  E.  646. 

A  bona  fide  purchaser  of  chattels,  who 
gets  possession  thereof  before  a  levy  of  an 
attachment  thereon,  gets  good  title  to  such 
chattels. 

Poling  v.  Flanagan,  41  W.  Va.  191,  23  S. 
E.  685. 

The  dominion  of  a  man's  property  belongs 
to  him,  and  not  to  his  creditors.  They  can 
subject  to  their  demands  only  the  right 
which  remains  in  him,  and  not  that  from 
which  he  has  lawfully  parted. 

Davis  V.  Turner,  4  Gratt.  426;  Drake. 
Attachm.  §S  223,  245. 

If  the  transfer  has  been  voluntary  and 
without  consideration,  yet  plaintiff  cannot 
assail  it  unless  he  has  clearly  shown  some 


the  stock  Is  under  encumbrance  at  the  time  of 
transfer,  it  remains  so. 

The  sale  under  an  attachment  against  the 
original  owner  after  he  has  delivered  the  cer- 
tificates properly  Indorsed  as  collateral  security 
passes  no  title  to  the  purchaser,  notwithstand- 
ing the  by-laws  of  the  corporation  provide  that 
no  transfer  shall  be  valid  unless  made  on  the 
books  of  the  corporation.  Smith  v.  American 
Coal  Co.  7  Lans.  317.  The  court  said  that  the 
pledgeor  had  parted  with  all  his  Interest  in  the 
stock ;  he  bad  no  interest  in  it  which  could  be 
the  subject  of  attachment  after  he  parted  with 
it. 

By-laws  of  a  corporation  requiring  transfers 
of  stock  to  be  entered  on  its  books  are  for  the 
benefit  of  Ihe  company  only.  Under  such  a  by- 
law, it  is  sufficient  to  defeat  the  rights  of  at- 
taching creditors  that  the  right  of  another  has 
attached  to  the  stock  before  the  levy  of  the  at- 
tachment. Goyer  Cold  Storage  Co.  v.  Wild- 
berger,  71  Miss.  438,  15  So.  235. 

A  by-law  providing  that  all  transfers  of  stock 
shall  be  in  a  book  to  be  kept  for  the  purpose 
is  merely  for  the  convenience  of  the  company 
Itself,  and  therefore  a  transfer  Is  valid,  al- 
though not  entered  in  the  books,  as  against  a 
subsequent  attaching  creditor.  Sargent  v.  Essex 
Marine  R.  Corp.  9  Pick.  202. 

A  provision  of  a  by-law  of  the  corporation 
that  the  stock  shall  be  transferred  only  on  the 
books  of  the  corporation  refers  merely  to  sales, 
and  not  to  pledges;  and  therefore  a  pledge  is 
good  without  transfer  on  the  books.  Crescent 
City  Seltz  &  Mineral  Water  Mfg.  Co.  v.  Debleux, 
40  La.  Ann.  155.  3  So.  726. 

A  by-law  of  the  corporation  providing  that 
the  stock  sliall  be  transferred  only  on  the  books 
of  the  company  Is  not  Intended  for  protection 
of  the  creditors  of  the  stockholders ;  and  there- 
fore a  transfer,  although  not  made  on  the  books 
of  the  company,  Is  valid  as  against  subsequent 
attachment.  Bushnell  v.  Hall,  9  Ky.  L.  Rep. 
684. 

Stock  which  has  been  assigned  is  not  subject 
to  execution  levy  against  the  original  owner, 
although  the  transfer  has  not  been  made  upon 
the  books  of  the  corporation  as  required  by  its 
rules.  Com.  v.  Watmou^h,  6  Whart.  117.  The 
ruling  In  that  case  is  placed  upon  the  ground 
that,  under  the  statute  authorizing  levy  upon 
stock,  it  is  made  liable  only  to  be  taken  for  the 
debts  of  the  true  owner.  The  court  says :  That 
stock  shall  be  liable  for  the  payment  of  the 
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debts  of  the  true  owner  is  perfectly  Just  and 
equitable;  but  that  it  shall  be  liable,  also,  to 
the  payment  of  the  debts  of  the  persons  In 
whose  name  it  stands  would  certainly  be  very 
unjust.  The  court,  in  response  to  the  argument 
that  the  same  rule  should  be  applied  as  is  ap- 
plicable to  actual  transfer  of  possession  of  per- 
sonal property,  and  that  the  only  mode  of  ef- 
fecting a  notorious  transfer  is  to  eflFect  It  on  the 
books  of  the  corporation,  says :  Stock,  "from  its 
very  nature,  is  incapable  of  such  possession  so 
as  to  make  it  known  or  notorious  who  has  the 
use  or  benefit  of  It,  and  thus  raise  a  general  be- 
lief in  regard  to  the  ownership  thereof;  even 
its  existence  may  be  unknown,  excepting  com- 
paratively to  but  few  persons.  The  only  evi- 
dence of  It  that  can  be  safely  trusted  as  to  this 
is  the  books  of  the  bank  or  the  corporation  ;  but 
they,  being  of  a  private  nature,  are  not  open 
to  public  inspection.  Hence  it  is,  that  the  own- 
ership of  such  stock,  though  held  by  the  owner 
In  his  own  name  on  the  books  of  the  corporation. 
Is  not  supposed  to  have  given  him  a  general 
credit  with  the  world.  And  for  the  same  rea- 
son, if  held  by  another  In  trust  for  him,  the 
trustee  is  never  supposed,  by  reason  of  its  stand- 
ing in  his  name  on  the  books  of  the  corpora- 
tion, to  have  obtained  a  general  credit  on  ac- 
count of  it.  It  is  not,  therefore,  to  apprise  the 
world  and  prevent  It  from  giving  a  false  credit 
to  the  apparent  owner  of  stock  that  the  trans- 
fer thereof  is  required  to  be  made  on  the  books 
of  the  bank  in  the  presence  of  one  of  its  offi- 
cers." 

Transfers  of  national-bank  stock. 

Within  the  rule  that  a  by-law  requiring 
transfers  to  be  recorded  on  the  books  of  the 
corporation  does  not  affect  the  rights  of  trans- 
ferrers as  between  themselves  are  the  cases 
dealing  with  transfers  of  national-bank  stock. 

The  question  whether  shares  in  a  national 
bank  can  l)e  attached  after  they  have  been  as- 
signed but  the  transfer  not  entered  on  the  books 
of  the  corporation  is  governed,  not  by  the  law 
of  the  state  where  the  bank  is  located,  but  by 
the  law  which  created  the  bank.  Continental 
Nat.  Bank  v.  Eliot  Nat.  Bank,  7  Fed.  369. 

Under  the  provisions  of  the  United  States 
banking  law,  which  provides  that  shares  shall 
be  transferred  on  the  books  of  the  association 
In  such  manner  as  may  have  been  prescribed  by 
the  by-laws  of  the  association,  and  a  by-law 
43 
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covinous  device,  or  circumstance,  indicating 
an  actual  fraudulent  intent. 

Greer  v.  O'Brien,  36  W.  Va.  277,  15  S. 
E.  74;  Arnold  v.  Slaughter,  36  W.  Va.  589, 
15  S.  E.  250. 

Unless  the  relationship  of  the  parties  is 
such  as  to  dispense  with  the  rule,  or  shift 
the  burden  of  proof  and  place  it  upon  the 
defendant;  or  unless  the  transaction  is  such 
as  to  be  held  to  be  fraudulent  per  se, — the 
plaintiff  must  prove  fraud,  and  such  fraud 
cannot  be  presumed. 

Wood  V.  Uarmiaon,  41  W.  Va.  386,  23  S. 
E.  560;  Oherlin  College  v.  Blair,  45  W.  Va. 
812,  32  S.  E.  203;  First  Nat,  Bank  v.  Bow- 
man, 36  W.  Va.  649,  14  S.  E.  989;  Clay  v. 
Deskins,  36  W.  Va.  350,  15  S.  E.  85;  United 
States  V.  Hancock,  133  U.  S.  193,  33  L.  ed. 


I  601,  10  Sup.  Ct.  Rep.  264;  Colorado  Coal  & 
/.  Co.  V.  Vnited  States,  123  U.  S.  307,  31  L. 
ed.  182,  8  Sup.  Ct.  Rep.  131;  Baltzer  v.  Ral- 
eigh d  A.  Air  Line  R,  Co,  115  U.  S.  634,  29 
L.  ed.  505,  6  Sup.  Ct.  Rep.  216;  Farrar  v. 
Churchill,  135  U.  S.  615,  34  L.  ed,  249,  10 
Sup.  Ct.  Rep.  771. 

Messrs,  Dailey  A  Bowers  also  for  ap- 
pellant, on  rehearing. 

Messrs.  F.  M.  Reynolds  and  J.  P. 
Scott  for  appellee. 

Poffenbariper,  P.,  delivered  the  opinion 
of  the  court: 

This  is  a  suit  in  equity  against  a  nonres^i- 
dent  defendant  to  subject  to  the  payment  of 
a  debt,  amounting  to  $5,000  and  interest,  by 
process  of  attachment  and  garnishment,  cer- 


providing  that  the  stock  shall  be  transferable 
only  on  the  books  of  the  association,  an  un- 
registered transfer  takes  precedence  over  a  sub- 
sequent attachment  by  a  creditor  without  no- 
tice. Continental  Nat.  Bank  v.  Eliot  Nat  Bank, 
T  Fed.  369.  This  ruling  is  placed  on  the  gen- 
eral ground  that  an  attaching  creditor  must 
take  his  debtor's  property  subject  to  all  equita- 
ble, as  well  as  legal,  charges,  liens,  or  opposing 
titles,  in  the  absence  of  any  statute  giving  him 
a  better  right. 

Stock  of  the  bank  of  the  United  States  is  not 
subject  to  attachment  against  the  one  in  whose 
came  it  stands  on  the  books  of  the  bank  after 
he  has  transferred  the  certificates  properly  In- 
dorsed to  another.  United  States  v.  Vaughan, 
3  Blnn.  394,  5  Am.  Dec.  375. 

A  transfer  of  national-bank  stock,  good  at 
common  law,  is  good  as  against  subsequent  at- 
taching creditors.  Doty  v.  First  Nat.  Bank,  3 
N.  D.  9,  17  L.  R.  A.  259.  53  N.  W.  77. 

In  the  absence  of  any  by-law  of  a  national 
bank  regulating  the  mode  of  transfer,  prefer- 
ence will  be  given  to  an  unrecorded  transfer 
over  subsequent  attaching  creditors  of  the  orig- 
inal owner.  Scott  v.  Pequonnock  Nat.  Bank,  21 
Blatcbf.   203.   15  Fed.  494. 

A  national  bank  may  be  held  liable  in  dam- 
ages for  refusal  to  recognize  the  title  of  the 
transferee,  whose  transfer  was  not  recorded  as 
required  by  its  by-laws,  as  against  a  title  ac- 
quired under  a  sulisequent  attachment  against 
the  original  owner.  Hazard  v.  National  Exch. 
Bank,  26  Fed.  94. 

Opposing  decisions. 

The  courts  in  a  few  states  have  taken  the  op- 
posite view  of  this  question. 

In  Northrop  v.  Curtis,  5  Conn.  246,  where 
executions  were  levied  on  shares  of  stock  at 
the  time  transfers  were  filed  with  the  clerk, 
the  principle  contention  was  that  no  legal  title 
rested  In  the  Judgment  debtor  because  the  by- 
laws of  the  company  had  not  been  complied 
with  when  he  took  his  title.  The  court  held 
that  the  title  wap  properly  In  him  subject  to 
levy,  and  Judgment  was  given  by  a  divided  court 
in  favor  of  the  execution  creditor,  without  any 
extended  discussion  of  the  eflTect  of  the  at- 
tempted retransfer  before  the  levy  of  the  exe- 
cution ;  but  the  Judge  whose  opinion  is  reported 
in  the  case  says  that  the  by-law  declares  "that 
no  transfer  or  assignment  shall  be  valid,"  un- 
67  L.  R.  A. 


less  it  Is  registered,  thus  suspending  the  valid- 
ity of  the  act  of  transfer  on  the  registration, 
thereby  plainly  intimating  that,  until  the  reg- 
istration was  effected,  the  stock  must  be  re- 
garded as  that  of  the  transferrer.  The  Judge- 
says  It  was  undoubtedly  the  legislative  object 
to  protect  the  C(Hnmunlty  in  their  purchases  of 
stock  by  rendering  the  books  reasonable  evi- 
dence of  ownership ;  and,  therefore,  he  held 
that  the  assignment  need  not  be  on  the  book 
Itself,  hnt  that  it  is  sufficient  if  a  record  of  the 
assignment  appear  there. 

As  against  attaching  creditors  of  the  trans- 
ferrer, a  mere  delivery  of  the  certificate  is  not 
suflAcient  to  transfer  the  title,  but  the  rights 
of  the  transferee  originate  with  the  entry  of 
the  transfer  on  the  books  of  the  company, 
where  the  charter  provides  that  the  shares  of 
the  company  shall  be  transferred  only  on  the 
books  of  the  company  in  the  manner  directed 
by  the  by-laws,  and  the  by-laws  provide  that 
no  assignment  or  transfer  shall  be  valid,  unless 
made  In  the  form  prescribed  by  the  directors  and 
registered  by  the  clerk.  Northrop  v.  Newton  A 
B.  Turnp.  Co.  3  Conn.  544.  Th&  court  held  that 
the  assignment  of  stock  must  be  in  the  mode 
so  declared,  and  that  the  method  of  conveying^ 
at  common  law  was  entirely  suspended.  Under 
the  provisions  of  the  statute  and  by-laws,  the 
attempted  assignment  was  of  no  avail  until  it 
was  actually  registered  on  the  books  of  the 
company  at  full  length. 

Where,  under  authority  of  the  legislature,  the 
company  enacts  a  by-law  providing  that  no 
transfer  of  stock  shall  be  good  and  valid  until 
received  for  record  by  the  clerk,  who  shall  enter 
on  the  transfer  the  time -he  receives  the  same, 
which  shall  bear  date  accordingly,  an  attach- 
ment of  the  stock  as  the  property  of  the  one 
in  whose  name  it  appears  on  the  books  of  the 
company  will  take  precedence  of  a  prior  trans- 
fer which  Is  not  received  for  record  until  after 
the  attachment.  Oxford  Tump.  Co.  v.  Bunnel, 
6  Conn.  552. 

A  transfer  of  stock,  not  entered  on  the  hooka 
of  the  corporation  as  required  by  its  by-laws,  is 
invalid  as  against  an  attaching  creditor  with- 
out notice :  and  it  is  immaterial  that  the  trans- 
fer is  part  of  an  assignment  for  creditors  which 
is  recorded  in  the  office  of  the  clerk  of  court  as 
required  by  statute,  since  the  statutes  governing 
such  assignments  do  not  supersede  the  neces- 
sity of  the  transfer  on  the  books  of  the  com- 
pany.   The  court  says  an  attaching  creditor  is 
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tain  shares  of  stock  in  a  corporation,  which, 
the  bill  alleges,  are  the  property  of  the  de- 
fendant. The  case  presents  a  number  of 
questions  which  seem  never  to  have  been 
passed  upon  by  this  court. 

In  the  absence  of  any  statute  upon  the 
subject,  shares  of  stock  in  a  corporation  are 
not  subject  to  execution.  Cook,  Corp.  § 
480;  Clark  &  M.  Priv.  Corp.  §  377,  p.  1147. 
By  that  law  intangible  property  incapable 
of  manual  seizure  and  delivery  cannot  be 
taken  on  execution.  Attachment,  being  a 
purely  statutory  remedy,  reaches  only  such 
property  as  is  made  subject  to  it  by  the 
statute.  Hence,  if  the  statutes  governing 
the  remedy  by  attachment  do  not  make 
shares  liable  under  it,  it  is  clear  that  they 
cannot  be  subjected  to  the  payment  of  debts 


by  such  proceeding.  Drake,  Attachm.  § 
244;  Haley  v.  Reidy  16  Ga.  437;  Foster  v. 
Potter,  37  Mo.  525;  Howe  v.  Starkweather, 
17  Mass.  240. 

By  §  20  of  chapter  53  of  the  Code  of 
1899  it  is  declared  that  such  shares  shall  be 
deemed  personal  estate.  Section  9  of  chap- 
ter 106  gives  the  plaintifT  in  an  attachment 
proceeding  a  lien  from  the  time  of  the  levy- 
ing of  his  attachment  or  serving  a  copy 
thereof,  as  provided  in  that  chapter,  "upon 
the  personal  property,  choses  in  action,  and 
other  securities  of  the  defendant  against 
whom  the  claim  is,  in  the  hands  of,  or  due 
from  any  such  garnishee,  on  whom  it  is  so 
served."  By  these  provisions  the  legisla- 
ture has  expressly  made  choses  in  action 
liable  to  garnishment;  and  shares  of  corpo- 


not  bound  to  look  beyond  the  books  of  the  com- 
pany to  ascertain  whether  his  debtor  has  made 
an  assignment  of  the  stock  standing  In  his 
name.  Dutton  v.  Connecticut  Bank,  13  Conn. 
493. 

If  the  by-law  provides  that  transfers  of  stock 
shall  be  made  only  upon  the  books  of  the  cor- 
poration, a  transfer  without  entry  on  the  books 
Is  not  valid  as  against  a  subsequent  execution 
levied  upon  the  stock  as  the  property  of  the 
original  owner  without  notice  of  the  transfer. 
People's  Bank  v.  Grldley,  91  111.  457.  The  court 
states  that  the  statute  making  shares  of  stock 
subject  to  levy,  sale,  and  execution  contem- 
plates that,  as  against  a  Judgment  creditor,  the 
title  to  the  stock  can  pass  only  by  transfer  on 
the  company's  books.  The  court  says  the  cases 
in  New  York  and  New  Jersey  recognizing  a  doc- 
trine not  In  harmony  with  the  rule  announced 
do  not  commend  themselves  to  its  approval. 

In  Cheever  v.  Meyer,  52  Vt.  66,  the  court  says, 
without  a  record  on  the  books  of  the  corpora- 
tion the  public,  purchasers,  and  attaching  cred- 
itors will  be  exposed  to  frequent  and  extensive 
frauds.  The  record  kept  by  the  company,  so 
far  as  the  company  itself  is  concerned,  and,  we 
think,  so  far  as  concerns  the  public,  purchasers, 
and  attaching  creditors,  furnishes  the  best  evi- 
dence of  ownership  of  the  stock  at  any  speci- 
fied time.  As  regards  the  corporation  and  those 
who  have  a  right  to  look  to  its  records  for  the 
owners  of  the  stock,  the  transfer  of  the  cer- 
tificate  leaves   the   transaction    Incomplete. 

In  Planters'  &  M.  Mut.  Ins.  Co.  v.  Selma  Sav. 
Bank,  63  Ala.  585,  there  is  a  dictum  to  the  ef- 
fect that  a  by-law  requiring  stock  to  be  trans- 
ferred on  the  books  of  the  corporation  was  In- 
tended for  the  security  of  the  corporation  and 
of  third  persons,  who  in  good  faith,  on  a  valu- 
able consideration,  may  have  in  that  mode  ac- 
quired the  stock  without  notice  of  prior  equita- 
ble transfers,  or  of  outstanding  equities. 

V.  Provision  of  certificate  requiring  transfer  on 

books. 

The  conflict  which  has  been  developed  by  the 
discussion  thus  far  extends  to  the  decisions 
giving  effect  to  provisions  In  the  certificate  of 
ownership  requiring  transfers  to  be  made  on 
the  books. 

Thus,  a  transfer  without  registry  Is  good  as 
against  a  subsequent  attachment,  although  the 
certificates  state  that  the  transfer  must  be 
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made  on  the  books  of  the  company.   De  Comeau 

V.  Guild  Farm  Oil  Co.  3  Daly,  218. 

But  where  the  certificate  stated  that  the 
stock  was  transferable  only  at  the  bank,  a  trans- 
fer without  entry  on  the  bank  books  was  held 
by  the  Federal  court  not  good  agalust  a  title 
acquired  by  a  purchaser  at  a  subsequent  sale 
under  an  attachment  against  the  original  owner, 
who  obtained  a  transfer  on  the  books.  Wil- 
liams V.  Mechanics'  Bank,  5  Blatchf.  59,  Fed. 
Cas.  No.  17,727. 

VI.  Requirement  of  record  with  county  cleric. 

Slightly  outside  of  the  main  subject  under 
discussion,  but  close  enough  to  throw  some 
light  on  it,  are  cases  dealing  with  statutory 
provisions  requiring  transfers  of  stock  to  be  reg- 
istered with  the  county  clerk. 

Under  a  statute  providing  that  no  transfer 
of  stock  shall  be  valid  against  creditors  of  the 
transferrer  until  recorded  with  the  clerk  of  the 
county  where  the  corporation  has  its  office,  a 
pledge,  in  another  state,  of  stock  in  a  local  cor- 
poration, is  not  valid  as  against  local  attaching 
creditors  until  so  recorded.  And  it  is  imma- 
terial that  such  creditors  have  actual  notice  of 
the  pledge.  Masury  v.  Arkansas  Nat.  Bank,  87 
Fed.  381. 

But  upon  appeal  the  court  held  that  that  stat- 
ute was  not  intended  to  apply  to  a  mere  pledge 
by  Indorsement  and  delivery  of  the  stock  certifi- 
cate as  collateral  security,  but  must  be  confined 
to  cases  where  the  stockholder  parts  with  his 
entire  legal  and  equitable  title  by  an  absolute 
sale,  the  purpose  of  the  statute  being  to  afford 
a  record  for  the  benefit  of  the  taxing  author- 
ities, or  those  interested  in  or  dealing  with  the 
corporation,  and  who  may  be  entitled  to  pro- 
ceed against  the  corporation  in  case  of  In- 
solvency, for  which  purpose  a  pledgee  Is  not  a 
stockholder.    35  C.  C.  A.  476,  93  Fed.  603. 

And  that  case  was  followed  in  Batesville 
Teleph.  Co.  v.  Myer-Schmldt  Grocer  Co.  68  Ark. 
115,  56  S.   W.   784. 

And  In  Scott  v.  Houpt  (Ark.)  83  S.  W.  1057, 
the  court  said  that  the  act  had  objects  and  pur- 
poses beyond  a  registry  act  to  prevent  fraud  by 
secret  conveyance ;  and  these  objects  are  a 
part  of  the  corporation  system  of  the  state. 
The  dominant  thought  in  the  corporation  sys- 
tem is  publicity  in  aU  corporate  affairs.  As  an 
integral  and  harmonious  part  of  this  system,  all 
transfers  of  stock  are  to  be  certified,  and  the 
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Tate  stock  are  almost  universally  held  by 
the  courts  to  be  property  of  that  nature. 
Thomp.  Corp.  §§  1070,  2587,  4571;  Cook, 
Corp.  §  12;  Clark  &  M.  Priv.  Corp.  §  377, 
"p.  1147.  If  there  were  no  adjudications  up- 
on the  subject,  there  would  be  no  reason  to 
hesitate  in  saying  that  shares  of  stock  are 
subject  to  attachment  under  these  statutes. 
Although  this  court  has  not  construed 
them,  similar  statutes  have  been  passed  up- 
on in  many  of  the  states.  In  Chesapeake  & 
0.  B.  Co.  V.  Paine,  29  Gratt.  502,  shares  in 
a  railroad  company  were  held  liable  under 
a  statute  which  made  the  attachment  a  lien 
upon  all  the  "estate"  of  the  debtor.  In  de- 
livering the  opinion  of  the  court,  Moncure, 
P.,  said  such  shares  were  plainly  within  the 
letter,  as  well  as  the  spirit,  of  the  law.     In 


Union  Nat.  Bank  v.  Byram,  131  111.  92,  22 
N.  £.  842,  it  was  held  that  the  words 
"rights  and  effects"  of  the  debtor  in  the 
general  attachment  law  were  broad  enough 
to  cover  shares  of  stock.  In  Curtis  v.  Btee- 
ver,  36  N.  J.  L.  304,  the  words  "rights  and 
credits''  in  the  general  attachment  law  were 
sufficient.  It  is  now  well  settled  by  the  au- 
thorities that,  in  the  absence  of  any  statu- 
tory provision  to  the  contrary,  shares  of 
stock,  although  incorporeal  in  their  nature, 
are  personal  property.  Clark  &  M.  Priv. 
Corp.  §  376,  pp.  1142,  1143.  As  our  stat- 
ute makes  them  personal  property,  and  sub- 
jects apparently  all  forms  of  property  to 
the  process  of  attachment  by  giving  a  lien 
on  the  real  estate,  personal  property,  and 
choses  in  action  and  other  securities  of  the 


certificate  depositf-d  with  and  recorded  by  the 
county  clerk,  and  no  transfer  shall  be  valid 
against  creditors  of  a  stockholder  until  it  is 
so  deposited;  and,  therefore,  the  fact  that  the 
creditor  has  notice  of  the  transfer  will  not 
prevent  his  securing  a  title  superior  to  that 
of  the  transferee.  • 

The  recording  of  a  mortgage  of  shares  of  stock 
is  not  sufficient  to  perfect  the  right  of  the  mort- 
gagee against  a  subsequent  purchaser  without 
actual  notice  from  the  mortgagor,  where  the 
certificates  are  left  in  the  possession  of  tbe 
mortgagor,  and  no  transfer  is  made  on  the 
books  of  the  company.  Spalding  v.  Paine,  81 
Ky.  416. 

But  a  recorded  mortgage  gives  a  prior  equity 
to  one  who  takes  a  pledge  of  the  stock  to  secure 
an  existing  debt.  Schuster  v.  Jones,  22  Ky.  L. 
Rep.  568,  58  S.  W.  595. 

VII.  Effect    of    effort    to    secure    transfer. 

The  rights  of  the  assignee  may  1>e  protected 
by  equity  against  a  subsequent  attaching  cred- 
itor where  the  failure  to  effect  the  transfer  is 
not  due  to  the  fault  of  the  transferee,  but  oc- 
curred notwithstanding  his  honest,  but  inef- 
fectual, effort  to  comply  with  the  requirements 
of  the  statute.  Weber  v.  Bullock,  19  Colo.  214, 
36  Pac.  183;  Hastings  v.  First  Nat.  Bank,  4 
Colo.  App.  419,  36  Pac.  618. 

If  the  corporation  has  unjustifiably  refused 
to  transfer  the  stock  a  delivery  of  the  certifi- 
cates, properly  indorsed,  is  good  against  a  cred- 
itor of  the  vendor  who  attaches  the  stock  as 
his  property  without  notice  of  the  transfer. 
Merchants'  Nat.  Bank  v.  Richards,  74  Mo.  77. 

A  by-law  which  limits  the  transfer  of  stock 
to  be  made  only  at  the  office  personally,  or  by 
attorney  and  with  the  assent  of  the  president, 
would  be  in  restraint  of  trade  and  contrary  to 
the  general  law  of  the  commonwealth,  which 
permits  the  right  to  personal  property  to  be 
transferred  in  various  other  ways.  And,  in  case 
the  company  Ls  given  notice  of  the  transfer, 
and  refuses  to  make  it  upon  the  books,  the 
transfer  will  take  precedence  over  a  subsequent 
attempt  by  the  company  to  attach  the  stock 
for  its  own  claim.  Sargent  v.  Franklin  Ins. 
Co.  8  Pick.  90.  19  Am.  Dec.  306. 

If  the  transferee  has  presented  his  transfer 
at  the  office  of  the  company,  and  demanded  a 
transfer,  which  has  been  refused  because  of  an 
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alleged  lien  in  favor  of  the  corporation,  he  ac- 
quires a  good  title  as  against  a  subsequent  at- 
tachment creditor  with  notice.  Plymouth  Bsnk 
V.  Bauk  of  Norfolk,  10  Pick.  454. 

In  Colt  V.  Ives,  31  Conn.  25,  81  Am.  Dec. 
161,  it  was  held  that  an  assignment  made  in 
good  faith  and  followed  by  a  bona  fide  attempt 
to  transfer  the  stock  on  the  books,  which  failed 
through  no  fault  of  the  assignee,  was  valid 
as  against  subsequent  assignments ;  the  court 
saying  that  the  same  circumstances  would  ex- 
cuse failure  to  perfect  the  transfer  as  would 
excuse  failure  to  take  possession  of  chattels 
by  a  purchaser  or  assignee.  The  court  says  that 
the  earlier  cases  In  that  state,  being  actions 
at  law,  conversant  only  with  what  at  the  time 
was  considered  the  strict  legal  title  to  cor- 
porate stock,  have  necessarily  no  controlling 
force  in  a  case  depending  upon  equitable.  In- 
stead of  legal,  principles. 

The  burden  is  upon  the  purchaser,  who  seeks 
to  substantiate  his  claim  against  that  of  an  at- 
taching creditor,  to  show  that  he  had  done  all 
in  his  power  to  comply  with  the  statute,  and 
this  burden  is  not  sustained  by  merely  showing 
that  h'e  had  requested  a  transfer  of  the  stock 
to  him  without  producing  the  certificates  which 
at  the  time  were  in  possession  of  a  third  per- 
son.  Isbell  V.  Graybill  (Colo.  App.)  76  Pac.  550. 

And  id  Perkins  v.  Lyons,  111  Iowa,  192,  82 
N.  W.  486.  it  was  held  that  the  fact  that  the 
stock  book  was  within  easy  reach  when  the  de- 
mand for  transfer  was  made,  and  there  was 
nothing  to  prevent  an  immediate  transfer,  4t 
was  not  sufficient  to  leave  tlie  certificate  with 
the  clerk,  who  forgot  to  make  the  necessary  en- 
tries. 

Notice  of  the  transfer  to  the  custodian  of  the 
company's  books  is  not  sufficient  to  protect  the 
stock  against  a  subsequent  attachment.  If  no 
demand  for  transfer  is  made.  A1>el8  v.  Planters* 
&  M.  Ins.  Co.  92  Ala.  382,  9  So.  423. 

Under  statutes  providing  that  a  transfer  of 
stock  without  registration  on  the  books  of  the 
corporation  shall  be  void  as  to  all  bona  fide 
creditors  and  subsequent  purchasers  without  no- 
tice, if  the  only  book  kept  by  the  corporation 
is  its  stock-certificate  book  with  the  stubs  show- 
ing to  whom  the  certificate  was  issued,  it  Is 
sufficient  to  perfect  the  title  of  a  pledgee  against 
subsequent  attaching  creditors  that  the  fact 
of  the  pledge  is  noted  on  the  stub  from  which 
was  detached  the  certificate  issued  to  the  pledge- 
I  or,    the   attaclunent    debtor.    Fisher   t.    Jones, 


1904. 


LiPSGOMB  V.  Condon. 


677 


debtor,  it  would  be  very  difficult  to  find  a 
plausible  technical  ground  upon  which  to 
except  them,  and  utterly  impossible  to  say, 
in  view  of  the  vast  amount  of  money  and 
property  represented  by  corporation  stock 
and  the  extent  of  its  use  for  purposes  of 
credit,  that  the  legislature  did  not  intend 
that  it  should  be  subject  to  the  attachment 
laws. 

Nor  can  there  be  any  doubt  that,  in  the 
matter  of  procedure,  the  corporation  itself 
may  be  made  the  garnishee.  Whatever  in- 
terest the  shareholder  has  is  in  the  custody 
and  control  of  the  corporation.  A  share  of 
tiie  capital  stock  of  a  corporation  is  the  in- 
terest or  right  which  the  owner  has  in  the 
management  of  the  corporation,  in  its  sur- 
plus profits,  and,  upon  dissolution,  in  all  of 


its  assets  remaining  after  the  payment  of 
its  debts.  Clark  &  M,  Priv.  Corp.  §  376,  p. 
1141.  The  certificate  of  stock  representing 
the  share  of  the  owner  may  be  in  the  hands 
of  some  person  other  than  the  debtor  or  the 
corporation,  but  the  certificate  is  not  the 
share  itself.  For  most  purposes  it  is  not 
regarded  as  property,  but  only  as  evidence 
of  the  existence  and  ownership  of  the  shares 
named  and  described  in.  it.  10  Cyc.  Law  & 
Proc.  588.  Where  the  proceeding  to  subject 
stock  by  attachment  is  under  the  general  at- 
tachment laws,  the  corporation  is  made  the 
garnishee.  Chesapeake  d  0.  R.  Co.  v. 
Paine,  29  Gratt.  502.  Special  statutes  usu- 
ally make  the  corporation  the  garnishee. 
DraKC,  Attachm.  §  259. 

In  this  case  the  stock,  against  which  the 


82  Ala.  117,  3  So.  13.  The  court  says  the  pur- 
pose of  the  statute  Is  obviously  to  give  notice 
of  the  titJe  to  creditors  and  purchasers,  so  as 
to  prevent  fraudulent  transfers,  and  to  protect 
the  corporation  itself  in  determining  the  ques- 
tion of  membership  and  other  incidents  of  own- 
ership. The  court  continues :  There  may  be 
verbal  transfers  of  stock  certificates  accom- 
plished by  delivery  and  creating  equitable  liens 
intended  only  for  brief  collateral  security, 
which  will  not  be  susceptible  of  being  registered 
in  the  form  of  a  record,  and  are  not  capable 
of  being  recorded  in  a  formal  sense.  The  stat- 
ute does  not  declare  that  stock  may  be  trans- 
ferred only  on  the  books  of  the  corporation, 
but  simply  that  it  is  so  transferable. 

A  memorandum  made  with  a  pencil  on  the 
stub  of  the  stock  book  is  sufficient.  Perkins  v. 
Lyons,  111  Iowa,  192,  82  N.  W.  486. 

An  entry  by  the  secretary  of  the  corporation 
on  the  stock  book  that  the  shares  had  been  as- 
signed as  collateral  security  is  sufficient  to  de- 
feat a  subsequent  levy  of  an  execution  upon 
them  by  creditors  of  the  assignor.  Moore  v. 
Marshalltown  Opera-House  Co.  81  Iowa,  45,  46 
N.  W.  750. 

The  rights  of  the  pledgee  may  be  protected 
by  entering  the  names  of  the  pledgeor  and 
pledgee,  the  number  or  designation  of  the 
shares,  and  the  date  of  the  transfer,  without 
the  surrender  and  cancelation  of  the  old  shares 
and  the  issue  of  new  ones.  Spreckels  v. 
Nevada  Bank,  113  Cal.  272,  33  L.  R.  A.  459,  54 
Am.  St.  Rep.  348,  45  Pac.  829. 

But  under  a  statute  providing  that  no  trans- 
fer of  stock  shall  ajfect  the  title  or  rights  of 
any  attaching  creditor  until  it  is  recorded  on 
the  books  of  the  corporation,  it  was  held  that 
a  memorandum  of  the  transfer,  entered  on  the 
stub  of  the  certificate  book,  and  brought  to  the 
notice  of  the  attaching  creditor  when  the  at- 
tachment Is  levied,  is  of  no  avail  to  prefer  the 
transferee  to  the  attaching  creditor.  Newell  v. 
Wllllston,  138  Mass.  240.  The  court  says,  the 
statute  says  that  knowledge  that  no  transfer 
had  been  made,  and  that  there  was  no  assign- 
ment which  could  be  recorded,  and  that  the 
transferee  had  no  right  unless  that  of  equitable 
assignee  with  power  to  make  a  legal  assign- 
ment and  transfer,  should  not  affect  the  rights 
of  the  attaching  creditor,  and  by  plain  Intend- 
ment makes  it  immaterial  whether  the  attach- 
ing creditor  knows  of  them  or  not.  It  gives 
him  the  same  right  as  to  stock  thus  attached 
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that  it  would  give  as  to  other  kinds  of  per- 
sonal property  which  had  been  sold  by  a  con- 
tract good  as  between  the  parties,  but  without 
delivery. 

Where  the  statute  provided  that  transfers 
should  be  entered  on  the  books  of  the  corpora- 
tion, and  should  be  signed  by  the  persons  mak- 
ing and  accepting  them,  a  transfer  Is  good,  as 
against  execution  creditors  of  the  transferrer, 
when  it  has  been  entered  on  the  books  and 
signed  by  the  transferrer,  but  not  accepted  by 
the  signature  of  the  transferee.  Woodruff  v. 
Harris,  11  U.  C.  Q.  B.  490. 

Where  the  statute  permits  the  charging  of 
stock  standing  In  the  name  of  a  debtor  in  his 
own  right,  no  charging  order  can  be  made 
against  stock  which  he  has  sold,  but  which  has 
not  yet  been  transferred  on  the  books  of  the  cor- 
poration because  of  informalities  in  the  cer- 
tificates, although  notice  of  the  transfer  has 
been  given  to  the  company.  Gill  v.  Continental 
Gas  Co.  L.  R.  7  Exch.  332. 

VIII.  Effect  of  notice  to  purchaser  or  creditor. 

If  the  purpose  of  the  statute  is  to  prevent 
a  fraud  on  purchasers  and  creditors,  it  would 
seem  that  its  object  was  sufficiently  complied 
with  if  one  who  contemplated  dealing  with  the 
record  owner  had  actual  notice  of  the  facts. 
And  BO  it  has  been  held  by  some  courts.  But 
other  courts  have  taken  the  position  that  notice 
was  immaterial ;  that  the  statute  said  an  un- 
recorded transfer  should  be  void,  and  void  It 
should  be,  although  the  result  was  to  work  a 
fraud  on  a  bona  flde  purchaser  and  deprive  him 
of  his  property  In  favor  of  one  who  acted  with 
full  knowledge  of  his  rights. 

Where  a  resident  of  South  Carolina  had 
pledged  shares  of  stock  in  a  LK>ui8iana  corpora- 
tion to  a  bank  as  security  for  a  loan,  and  then 
made  a  general  assignment  for  benefit  of  cred- 
itors, after  which  Louisiana  creditors  with  full 
notice  of  the  prior  assignment  attached  the 
stock,  the  court  held  that  a  prior  assignment 
of  an  equitable  interest  in  stock  superseded  the 
rights  of  attaching  creditors  with  notice,  al- 
though the  title  had  not  been  perfected  by  a 
transfer  on  the  books  of  the  corporation,  as  re- 
quired by  the  local  law  to  perfect  a  legal  title. 
The  point  of  the  decision  seems  to  be  in  the 
statement  by  the  court  that  the  creditors  could 
not  make  a  valid  attachment  when,  to  their 
knowledge,  the  property  no  longer  belonged  to 
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proceeding  is,  stands  on  the  books  of  the 
company  in  the  name  of  the  debtor,  but  is 
claimed  by  a  third  party  under  an  alleged 
purchase  thereof  from  the  debtor,  made  long 
before  the  order  of  attachment  was  served 
upon  the  company, — ^in  fact,  years  before 
this  suit  was  brought.  Is  the  lien  of  the 
attachment  superior  to  the  title  of  the  pur- 
chaser? The  assignment  of  the  shares  was 
not  made  by  delivery  of  share  certificates, 
but  by  a  mere  written  assignment  of  the 
shareholder  to  the  purchaser,  specifying  the 
number  of  shares.  It  does  not  appear  that 
any  certificate  had  ever  been  issued,  nor 
that  any  demand  for  the  transfer  of  the 
stock  from  the  seller  to  the  buyer  on  the 
books  of  the  company  had  ever  been  made. 
The  circuit  court  found  and  held  that  for 


the  purposes  of  this  suit  tlie  stock  was  the 
property  of  the  debtor,  and  decreed  it  to  be 
sold ;  but  whether  it  did  so  upon  the  ground 
that  the  sale  was  fraudulent,  or  that  an  un- 
registered transfer  of  the  stock  is  not  good 
as  against  an  attaching  creditor,  does  not 
appear. 

"The  decided  weight  of  authority  holds 
that  he  who  purchases,  for  a  valuable  con- 
sideration, a  certificate  of  stock,  is  protect- 
ed in  his  ownership  of  the  stock,  and  is  not 
affected  by  a  subsequent  attachment  or  exe- 
cution levied  on  such  stock  for  the  debts 
of  the  registered  stockholder,  even  though 
such  purchaser  has  neglected  to  have  his 
transfer  registered  on  the  corporate  books, 
thereby  allowing  his  transferrer  to  appear 
to  be  the  owner  of  the  stock  upon  which  the 
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their  debtor.  The  court  further  says  that  the 
provision  that  no  transfer  of  stock  shall  be 
valid  until  entered  upon  the  books  Is  designed 
for  the  security  of  the  corporation  itself,  and  of 
third  persons  taking  transfers  of  the  stock 
without  notice  of  any  prior  equitable  transfer. 
It  relates  to  the  transfer  of  the  legal  title,  and 
not  of  any  equitable  interest  in  the  stock  sub- 
ordinate to  that  title.  As  between  the  vendor 
and  vendee,  a  transfer  not  in  conformity  to  such 
provisions  is  good,  and  passes  the  equitable 
title,  and  devests  tbe  vendor  of  all  interest  In 
the  stock.  Black  v.  Zacharie,  3  How.  483,  11 
L.  ed.  690;  Sibley  v.,QuiDsigamond  Nat.  Bank, 
133  Mass.  515. 

An  unrecorded  transfer  is  good  against  a  sub- 
sequent attaching  creditor  with  notice.  Bridge- 
water  Iron  Co.  V.  Lissberger,  116  U.  S.  8,  29  L. 
ed.  557,  G  Sup.  Ct.  Rep.  241. 

A  statute  providing  that  no  pledge  of  stock 
shall  be  valid,  except  as  against  the  pledgeor 
and  hlH  personal  representatives,  unless  it  is 
consummated  by  actual  transfer  of  the  stock, 
is  intended  to  protect  persons  dealing  upon  the 
faith  of  the  apparent  ownership  of  the  stock 
In  Ignorance  of  the  pledge,  and  is  not  available 
to  one  who  has  actual  notice  of  the  pledge  at 
the  time  his  rights  accrue.  Hotchkiss  &  U.  Co. 
V.  Union  Nat.  Bank,  15  C.  C.  A.  264,  37  U.  S. 
App.  86,  68  Fed.  76.  The  court  says  It  is  a 
widely  prevalent  doctrine  that,  notwithstand- 
ing the  generality  of  the  language  of  statutes 
declaring  that  former  liens  and  conveyances 
shall  be  void  if  not  registered  in  conformity 
with  the  provisions  of  the  statute  as  against 
subsequent  purchasers,  yet.  seeing  that  tbe 
whole  object  of  such  provisions  was  to  guard 
the  subsequent  purchaser  against  the  transfers 
of  which  he  had  no  notice,  if  the  object  of  the 
statute  had  been  subserved  by  actual  knowledge 
of  the  fact,  the  prior  transferee  would  be  pro- 
tected. And  the  court  adds  there  is  no  reason 
why  this  should  not  bo  so.  Such  laws  are  not  de- 
signed (o  accomplish  so  unjust  a  result  as  that 
a  person  having  knowledge  of  a  man's  equities 
may  defeat  them  by  an  act  of  his  own  taken 
with  such  knowledge. 

A  transfer  without  registration  is  invalid 
only  as  to  parties  mentioned  in  the  statute.  It 
is  the  protecting  of  bona  fide  creditors  and  of 
subsequent  purchasers  the  statute  contemplates, 
and  the  protection  of  those  only  in  the  event 
there  Is  want  of  notice  of  a  prior  transfer  or 
lien.  Birmingham  Trust  &  Sav.  Co.  v.  Louisiana 
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Nat.  Bank,  99  Ala.  379,  20  L.  R.  A.  600,  13  So. 
112. 

The  transfer  will  take  precedence  of  the 
rights  of  an  execution  creditor,  who,  at  the  time 
of  levying  his  execution,  had  notice  of  the 
transfer.  Selma  Bridge  Co.  v.  Harris,  132  Ala. 
179,  31  So.  508. 

Under  a  statute  providing  that  no  transfer 
of  stock  shall  be  valid,  except  as  between  the 
parties  thereto,  until  it  is  entered  on  the  boolcs 
of  the  corporation,,  a  pledge  not  so  entered  is 
valid  as  against  a  subsequent  attaching  cred- 
itor of  the  pledgeor  with  notice.  Van  Cisc 
V.  Merchants'  Nat.  Bank,  4  Dak.  485,  33  N.  W. 
897.  The  court  said  this  provision  of  the  law 
contemplates  a  legal  title  and  an  equitable  lien. 

A  transfer,  although  not  on  tbe  books,  is 
valid  as  against  execution  creditors  with  notice. 
Rogers  v.  New  Jersey  Ins.  Co.  8  N,  J.  Eq.  167. 

A  provision  in  the  by-laws  that  the  stock 
shall  be  transferred  only  on  the  books  of  the 
corporation  merely  provides  for  notice  to  per- 
sons dealing  with  the  stock ;  and,  therefore,  an 
attachment  of  the  stock  by  one  having  notice 
that  it  had  been  pledged  to  another  will  give 
no  rights  as  against  him.  Cheever  v.  Meyer,  52 
Vt.  66. 

Although  to  complete  the  transfer  the  statute 
requires  its  registry  on  the  books  of  the  com- 
pany, an  unregistered  pledge  is  valid  as  against 
creditors  with  notice.  White  River  Sav.  Bank 
v.  Capital  Sav.  Bank  &  T.  Co.  (Vt.)  59  Atl.  198. 

Where  the  certificate  provided  that  the  shares 
were  transferable  only  on  the  books  of  the  cor- 
poration, and  a  transfer  was  made  by  the  presi- 
dent of  the  corporation  without  any  attempt 
to  transfer  the  shares  on  the  books,  it  was  held 
that,  since  the  evidence  showed  that  the  officers 
of  the  corporation  had  actual  notice  of  the  sale, 
the  shares  were  not  attachable  by  the  corpora- 
tion for  the  president's  debt.  Scripture  v. 
Francestown  Soapstone  Co.  50  N.  H.  571.  The 
court  says  that  the  ownership  of  the  shares 
passes  from  the  .«eller  to  the  buyer  by  force  of 
the  contract  of  sale,  and  that  the  buyer's  title, 
so  far  as  the  seller  is  concerned,  attaches  the 
moment  this  contract  Is  fully  consummated  be- 
tween them.  The  situation  is  similar  to  that 
of  an  unrecorded  deed.  It  is  difficult  to  sug- 
gest any  reason  for  holding  that  actual  notice 
of  an  unrecorded  deed  to  a  subsequent  purchaser 
or  attaching  creditor  shall  be  equivalent  to  a 
record,  so  far  as  the  purchaser  or  creditor  Is 
concerned,  which  does  not  with  equal  force  re- 
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attachment  or  execution  is  levied."  Cook, 
Corp.  §  487.  This  author  says  it  is  so  held 
in  New  York,  Pennsylvania,  New  Jersey, 
Michigan,  Minnesota,  Missouri,  Delaware, 
Nebraska,  Tennessee,  Kentucky,  Louisiana, 
Mississippi,  Texas,  and  Washington,  inde- 
pendently of  any  statute  on  the  subject.  In 
a  large  number  of  states  the  purchaser,  in 
such  case,  is  protected  by  statute.  In  still 
other  states  a  purchaser  does  not  acquire 
any  right  to  the  stock  as  against  an  attach- 
ing creditor  of  the  debtor,  unless  it  is  trans- 
ferred to  him  on  the  books  of  the  company 
before  levied  upon.  The  diflference  in  the 
decisions  is  attributable,  for  the  most  part, 
to  the  peculiatr  terms  of  the  statutes  of  the 
several  states  bearing  upon  the  question, 
and  to  differences   in  construction  of   like 


qalre  a  holding  that  actual  notice  to  the  attach- 
ing creditors  of  the  shares  of  stock  Is  equiva- 
lent, so  far  as  his  rights  are  concerned,  to  a 
transfer  entered  In  due  form  on  the  books. 

And  that  case  was  followed  In  Piper  v.  Hll- 
llard,  58  N.  H.  108. 

An  attachment  of  stock  not  transferred  on 
the  books  by  one  without  notice,  is  good,  but 
not  If  there  was  notice.  Warren  v.  Brandon 
Mfg.  Co.  Cited  in  52  Vt.  75. 

In  Campbell  ▼.  Woodstock  Iron  Co.  83  Ala. 
351,  3  So.  360,  the  court.  In  considering  the 
effect  of  a  mortgage  of  stock  without  register- 
ing the  transfer  as  between  the  parties,  says 
that  it  may  be  void  as  against  bona  fide  cred- 
itors or  subsequent  purchasers  without  notice. 

To  uphold  the  right  of  the  transferee  he  must 
show  that  the  attaching  creditor  actually  had 
notice  of  the  transfer.  Dittey  v.  First  Nat. 
Bank,  112  Ala.  391.  20  So.  476:  Wetumpka 
Bridge  Co.  v.  Kldd,  124  Ala.  242,  27  So.  431. 

Statutory  ewception  of  person  with  notice. 

The  Alabama  statute  provides  that  when,  by 
the  charter  or  by-laws  of  a  corporation,  the 
transfer  of  stock  Is  required  to  be  made  on  the 
books  of  the  corporation,  no  transfer  of  stock 
shall  be  valid  as  against  bona  tide  creditors  or 
purchasers  without  notice,  except  from  the 
time  such  transfer  shall  be  registered  or  made 
on  the  books  of  the  corporation.  Under  that 
statato  bona  fide  creditors  are  held  to  mean 
Judgment  creditors  having  a  Hen.  So,  when  a 
sale  is  made  under  execution,  the  lien  of  which 
had  attached  before  notice,  actual  or  con- 
structive, the  purchaser,  although  having  notice 
at  the  time  of  the  purchase,  will  acquire  a  good 
title.   Jones  v.  Latham,  70  Ala.  164. 

Notice  not  effective. 

In  Ottumwa  Screen  Co.  v.  Stodghlll,  103 
Iowa,  437,  72  N.  W.  669,  where  the  certificates 
after  transfer  had  been  deposited  with  the  bank, 
and  the  sheriff  and  attaching  creditor  had 
actual  notice  of  the  transfer  when  the  attach- 
ment was  levied,  the  court  held  that  these  mat- 
ters were  Ineffectual  to  preserve  the  rights  of 
the  assignee.  This  ruling  is  placed  upon  the 
ground  that  the  language  of  the  statute  is  abso- 
lute, and  that,  no  exception  being  made,  the 
court  can  make  none :  and  this  ruling  was  fol- 
lowed in  Hair  v.  Burueil.  106  Fed.  280. 

The  Iowa  court  seems  to  have  fallen  into 
some  inconsistency  with  itself  in  making  that 
ruling,  for,  in  Des  Moines  Loan  Sc  T.  Co.  v.  Des 
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and  similar  statutes  by  the  courts  of  differ- 
ent states.  Where  there  is  no  statute  ex- 
pressly or  impliedly  forbidding  a  sale  of 
stock  without  registration,  it  is  generally,  if 
not  universally,  held  that  the  purchaser 
takes  the  legal  title  without  a  transfer  of 
the  stock  on  the  books.  Even  in  those  ju- 
risdictions in  which  the  statute  declares 
that  the  stock  shall  be  transferable  only  on 
the  books  of  the  corporation,  it  is  held  that 
an  unregistered  transfer  or  assignment 
gives  the  purchaser  a  perfect  equitable  title 
as  between  him  and  the  assignor,  and  any 
person  claiming  under  the  latter. 

The  reasoning  of  the  court  in  Scripture  v. 
Francestotcn  Soapstone  Co.  50  Is.  H.  571,  on 
this  subject  seems  to  be  in  perfect  conso- 
nance  with   the   rules  and   principles   upon 


Moines  Nat.  Bank,  07  Iowa,  668,  66  N.  W.  914, 
It  had  held  that  a  subsequent  assignee  with  no- 
tice cannot  take  advantage  of  the  fact  that  the 
former  transfer  was  not  regularly  entered  on 
the  books  of  the  company. 

Where  the  object  of  a  statute  requiring  trans- 
fers of  corporate  stock  to  be  made  with  the 
county  treasurer  is  to  create  publicity  In  cor- 
porate affairs,  and  to  provide  that  no  transfer 
shall  be  valid  against  creditors  of  a  stock- 
holder until  It  is  so  deposited,  the  fact  that  a 
creditor  has  notice  of  the  transfer,  which  Is 
not  recorded,  will  not  prevent  his  securing  a 
title  superior  to  that  of  the  transferee.  Scott 
v.  Houpt  (Ark.)  83  S.  W.  1057.  But  it  was  held 
that  such  a  statute  was  intended  to  deal  with 
transfers,  and  not  with  pledges ;  and,  there- 
fore, that  a  creditor  could  secure  no  right  as 
against  the  pledge.  Masury  v.  Arkansas  Nat. 
Bank.  35  C.  C.  A.  476,  93  Fed.  603.  Reversing 
S7  Fed.  381,  and  Followed  in  Batesvllle  Teleph. 
Co.  V.  Myer-Schmidt  Grocer  Co.  68  Ark.  115, 
56  S.  W.  784. 

Notice  to  purchasers  at  sale. 

The  courts  have,  to  some  extent,  failed  to 
maintain  the  consistency  of  their  theory  In  deal- 
ing with  the  effect  of  notice  to  purchasers  at 
the  execution  sale.  If  the  transfer  without  reg- 
istry Is  void  In  favor  of  creditors  without  no- 
tice, it  would  seem  that  the  moment  when  their 
rights  attached  w<is  w^hen  their  levy  was  made, 
and  that  notice  after  that  time  would  be  In- 
effectual as  to  their  rights ;  and  to  preserve 
their  rights,  of  course,  anyone  must  be  em- 
powered to  bid  at  the  sale,  whether  he  had 
notice  or  not.  Yet  some  courts  have  held  that 
notice  to  the  attaching  creditor,  even  after  the 
levy,  would  prevent  his  proceeding  with  the 
sale. 

In  Colorado  It  was  held  that  notice  to  an  at- 
taching creditor  of  an  assignment  and  delivery 
of  the  certificates  by  the  debtor  to  one  who  has 
neglected  to  procure  a  transfer  on  the  books  of 
the  corporation,  as  required  by  statute,  does  not 
affect  the  rights  secured  by  the  attachment. 
First  Nat.  Bank  v.  Hastings.  7  Colo.  App.  129, 
42  Pac.  691. 

That  doctrine  would  seem  to  be  consistent 
with  the  rule  that  an  unrecorded  transfer  was 
void  as  against  creditors  without  notice :  but 
the  majority  of  the  courts  have  held  the  other 
way.  From  the  Inconsistency  of  such  holdings 
it  would  seem  that  the  courts  must  have  felt 
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which  contracts  and  rights  of  property 
stand.  The  court  said,  in  part:  ''It  seems 
too  clear  for  argument  that  the  ownership 
of  the  shares  passes  from  the  seller  to  the 
buyer  by  force  of  the  contract  of  sale,  and 
not  by  operation  of  law;  and,  if  that  be  so, 
the  buyer's  title,  so  far  as  the  seller  is  con- 
cerned, attaches  the  moment  this  contract 
is  fully  consummated  between  them.  This 
kind  of  property,  being  an  intangible  right, 
somewhat  akin  to  the  right  to  receive  money 
due  upon  a  bond  or  other  chose  in  action,  is 
incapable  of  actual  manual  delivery.  All 
the  seller  can  do,  that  corresponds  at  all  to 
the  delivery  of  personal  chattels  in  other 
cases  of  sale,  is  to  hand  over  to  the  buyer 
his  certificate,  with  a  sufficient  assignment, 
by  deed  or  otherwise,  to  entitle  him  to  a 


transfer  of  the  shares  on  the  books  of  the 
company.  When  the  seller  has  done  this, 
his  power  and  duty  in  the  matter  are  ended, 
and  it  is  at  the  option  of  the  purchaser 
whether  the  transfer  shall  be  recorded  or 
not.  If  the  purchaser  omits  to  have  the 
record  made,  he  can  claim  no  rights  as  a 
member  of  the  corporation;  and  he  also  in- 
curs the  further  risk  ol  having  his  title  de- 
feated by  a  subsequent  attachment  or  sale 
to  a  bona  fide  purchaser.  It  is  difficult  to 
see  any  substantial  difference  between  the 
position  of  this  plaintiff  after  the  sale  and 
assignment  of  the  shares  to  him  by  .  .  . 
[tlie  owner],  and  before  a  transfer  was 
made  on  the  books,  and  that  of  the  grantee 
in  a  deed  of  land  before  his  deed  is  recorded. 
In  both  cases  tlie  seller  has  parted  with  his 


the  injustice  of  the  rule  making  the  title  de- 
pend on  the  record,  and  attempted  to  avoid  it 
by  giving  effect  to  notice  received  after  the 
creditors'  rights,  if  there  could  be  any,  had  at- 
tached. 

A  by-law  requiring  transfers  of  stock  to  be 
upon  the  books  of  the  corporation  does  not  pre- 
vent a  transfer  of  stock  without  registration  on 
the  books  fi'om  being  good  as  against  an  at- 
tachment creditor  who  receives  notice  of  the 
transfer  before  the  Judicial  sale,  although  he 
had  no  such  notice  at  the  time  the  execution 
was  levied.  Wilson  v.  St.  Louis  &  S.  F.  R.  Co. 
108  Mo.  588,  32  Am.  St.  Rep.  624,  18  S.  W. 
286.  The  court  says  that  the  custom  of  the 
commercial  world,  which  permits  the  transfer 
of  title  by  mere  Indorsement  and  delivery  of 
the  certificates,  should  not  be  lightly  disturbed 
by  the  courts. 

An  unrecorded  transfer  of  stock  conveys  the 
interest  of  the  holder,  and  Is  valid  except  as 
against  persons  having  equities,  and  may  be 
upheld  as  against  a  judgment  creditor  buying 
at  an  execution  sale  with  notice  of  the  trans- 
fer. Newberry  v.  Detroit  &  L.  S.  Iron  Mfg.  Co. 
17  Mich.  141.  Judge  Cooley  says  the  clause  in 
the  statute  providing  that  transfers  of  stock 
shall  not  be  valid,  except  as  between  the  par- 
ties thereto,  until  duly  entered  upon  the  books 
of  the  corporation,  is  for  the  protection  of  par- 
ties having  equities,  and  that  it  is  very  clear 
that  a  judgment  creditor  who  buys  with  full 
knowledge  can  get  by  his  levy  and  purchase 
nothing  that  the  debtor  himself  could  not  claim. 

.\nd  the  correctness  of  that  decision  was 
recognized  in  Van  Norman  v.  Circuit  Judge,  45 
Mich.  204,  7  N.  W.  796. 

One  who  purchases  at  an  execution  sale  of 
stock  with  knowledge  that  it  is  pledged  to  a 
third  person  takes  subject  to  the  claims  of  the 
pledgee.  Weston  v.  Bear  River  &  A.  Water  & 
Min.  Co.  6  Cal.  425. 

One  who  purchases  at  execution  sale  with 
notice  of  a  prior  pledge  of  the  stock  acquires 
no  title  as  against  the  rights  of  the  pledgee. 
People  ew  rel.  Mead  v.  Elmore,  35  Cal.  653. 

A  purchaser  at  execution  sale  with  full  notice 
of  the  defect  in  the  title  of  the  judgment  debtor 
acquires  no  better  title  than  his  debtor  had,  and 
cannot  compel  a  transfer  of  the  stock  against 
the  protest  of  the  true  owner.  Blakeman  v. 
Puget  Sound  Iron  Co.  72  Cal.  321,  18  Pac.  872. 

A  purchaser  at  execution  sale  of  stock  with 
notice  that  It  has  been  pledged  to  a  third  per- 
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son  takes  subject  to  the  rights  of  the  pledgee, 
although  the  pledge  has  not  been  entered  on  the 
books  of  the  company.  May  v.  Cleland,  117 
Mich.  45,  44  L.  R.  A.  163,  75  N.  W.  120.  The 
court  says  an  execution  creditor  has  no  prior 
equities;  nor  are  we  able  to  see  that  he  has 
any  existing  equities  in  consequence  of  his  levy. 
He  has  parted  with  no  interest  or  right,  and  is 
in  no  worse  condition  by  the  failure  of  the 
levy  than  he  was  before.  If  his  debtor  has  no 
title  he  can  acquire  none  by  the  levy  and  sale 
of  land  the  title  to  which  upon  the  record  stood 
in  the  debtor,  but  with  which  he  had  parted,  i  r 
by  a  levy  and  sale  of  personal  property  in  his 
possession,  but  to  which  he  had  no  title. 

A  pledgee's  rights  are  superior  to  those  of  a 
subsequent  purchaser  at  execution  sale  with 
notice.  George  R.  Barse  Live  Stock  Co.  t. 
Range  Valley  Cattle  Co.  16  Utah,  69,  50  Pac. 
630. 

Where  a  transferee  presented  his  certificates 
with  a  request  to  transfer  them  on  the  stork 
books,  and  the  company  refused  to  make  the 
transfer,  but  had  the  stock  attached  for  a  debt 
of  the  original  owner,  the  question  arose  as  to 
the  rights  of  the  transferee  against  the  com- 
pany ;  but  in  the  course  of  the  opinion  the  court 
says  It  is  not  easy  to  see  how  the  purchaser 
at  the  attachment  sale  can  be  made  a  bona  fide 
purchaser,  or  can  have  acquired  any  right  in 
the  property  of  the  transferee  by  an  attach- 
ment against  the  transferrer.  Robinson  v.  Na- 
tional Bank,  95  N.  Y.  637. 

In  Seligman  v.  St.  Louis  &  S.  F.  R.  Co.  22 
Fed.  30,  the  court,  in  overruling  a  demurrer  to 
a  bill  which  sought  to  protect  from  a  transfer 
to  purchasers  at  an  execution  sale  stock  In  a 
corporation  which  was  alleged  to  have  been  sold 
to  a  third  person,  said  that,  since  it  appeared 
that  the  Judgment  on  which  the  execution  had 
been  issued  had  been  improperly  obtained,  the 
bill  sets  out  an  equity  which  entitled  complain- 
ants to  be  heard ;  but  it  further  stated  that  It 
had  not  been  inclined  to  pass  upon  the  further 
question  as  to  the  rights  of  the  execution  pur- 
chaser, who  purchased  with  knowledge  that  the 
stock  had  been  transferred  by  the  execution 
debtor. 

IX.  Persons  not  entitled  to  benefit  of  statutes. 

The  statutes  requiring  transfers  of  stock  to 
be  made  on  the  books  of  the  corporation  are 
for  the  protection  of  bona  fide  purchasers  and 
creditors,  if  of  anyone  besides  the  corporation  It- 
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title,  and,  as  to  him,  the  buyer  has  acquired 
it.  It  is  only  third  persons  in  either  case 
whose  rights  or  interests  are  affected  by  the 
omission.  In  the  case  of  an  unrecorded 
deed  the  grantor  continues  to  be  clothed 
with  evidence  of  ownership  after  the  con- 
veyance, very  similar  to  that  which  remains 
with  the  seller  of  shares  before  the  transfer 
has  been  entered  on  the  books.  The  record 
shows  that  he  is  still  the  owner  of  the  land, 
when  in  fact  he  is  not;  and,  so  far  as  any 
interest  a  creditor  can  have  in  the  matter  is 
concerned,  the  same  is  precisely  true  in  the 
case  of  shares  in  a  corporation,  sold,  but 
not  transferred  on  the  books.  Tne  statutes 
which  we  hold  require  the  transfer  of  shares 
to  be  entered  on  the  books  of  the  corpora- 
tion kept  for  that  purpose  are  certainly  no 


more  explicit  and  absolute  than  that  which 
requires  the  recording  of  deeds.  The  object 
of  the  law,  so  far  as  creditors  are  concerned, 
is  the  same  in  both  cases.  As  between  the 
parties  the  title  passes  by  contract,  and  not 
by  the  record  in  both  cases  alike." 

It  is  to  be  observed  that  the  New  Hamp- 
shire court  holds  that  the  statute  making 
the  stock  transferable  only  on  the  books  of 
the  company  is  in  the  nature  of  a  registra- 
tion law  for  the  benefit  of  purchasers  and 
creditors,  in  consequence  of  which  an  unreg- 
istered purchase  is  not  good  against  a  sub- 
sequent attachment;  but  it  does  hold  that, 
as  between  the  parties,  the  equitable  title 
passes,  notwithstanding  the  statute.  Many 
of  the  courts  hold  that  under  such  a  statute 
the  legal  title  passes  as  between  the  par- 


self.    Therefore  there  are  persons  who  cannot 
take  advantage  of  a  falhire  to  record. 

Heirs  and  representatives  of  the  pledgeor. 

A  transfer  by  delivery  of  the  stock  certifi- 
cates without  re^stry  on  the  books  of  the  cor- 
poration Is  sufficient  to  vest  title  In  the  trans- 
feree as  against  the  personal  representatives  of 
the  transferrer.  Reed  v.  Copeland.  50  Conn. 
472,  47  Am.  Rep.  668;  Meredith  Village  Sav. 
Bank  v.  Marshall,  68  N.  U.  417,  44  Atl.  526. 

So  a  transfer  on  the  books  of  thd  corporation 
is  not  necessary  to  perfect  a  iri't  of  stock  as 
against  the  claim  of  the  heirs  of  the  donor. 
Leyson  v.  Davis,  17  Mont.  220,  31  L.  R.  A.  429, 
42  Pac.  776. 

And  a  writ  of  error  to  review  that  case  was 
dismissed  in  170  U.  S.  36,  42  L.  ed.  989,  18 
Sup.  Ct.  Rep.  500. 

But  where  a  bankruptcy  assignee,  to  whom 
the  right  to  shares  of  the  bankrupt  passes, 
neglects  to  secure  a  transfer,  and  subsequently 
the  executrix  of  the  bankrupt  secures  a  trans- 
fer to  herself  upon  declaration  of  loss  of  the 
shares,  and  sells  them  to  a  bona  fide  purchaser, 
the  bankruptcy  assignee  is  held  to  have  lost  his 
right.  Re  London  &  P.  Teleg.  Co.  89  L.  J.  Ch. 
N.  S.  419,  L.  R.  9  Eq.  658,  28  L.  T.  N.  S.  237, 
18  Week.  Rep.  597. 

Rights   as  between  unrecorded   titles. 

To  defeat  an  outstanding  equitable  title  the 
legal  title  of  a  subsequent  transferee  must  be 
perfected.  Roots  v.  Williamson,  L.  R.  88  Ch. 
Dlv.  485 ;  Moore  v.  North  Western  Bank  [1891] 
2  Ch.  599. 

If  the  title  cau  be  transferred  only  on  the 
books  of  the  company  one  who  takes  title  with- 
out such  transfer  holds  subject  to  all  equities 
of  prior  transferees  who  have  not  recorded  their 
transfers.  Stebblns  v.  Phoenix  F.  Ins.  Co.  8 
Paige,  350. 

Where  the  statute  provided  that  shares 
should  be  transferable  only  by  deed  duly  entered 
on  the  registry  of  transfers,  and  a  transfer  as  col- 
lateral security  was  made,  after  which  the  orig- 
inal owner  executed  a  blank  transfer  of  the 
stock  without  producing  the  certificates  to  an- 
other person,  and  the  question  arose  as  to  the 
better  right,  it  was  held  that,  since  the  second 
transferee  did  not  acquire  a  legal  title  because 
his  transfer  was  not  by  deed,  or  registered,  his 
equity  was  inferior  to  the  prior  transfer,  and 
must,  therefore,  give  way  to  It.  The  later  trans- 
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feree  having  made  the  prior  application  for  a 
transfer  on  the  registry,  the  Earl  of  Selborne 
said  the  transfer  wan  not  accompanied  by  the 
certificates  which.  In  corporations  of  this  kind, 
are  the  proper  (and.  Indeed,  the  only)  docu- 
mentary evidence  of  title  In  the  possession  of 
the  shareholder,  and  which,  according  to  the 
usual  course  of  dealing  with  such  shares,  ought 
to  come  into  the  hands  of  the  bona  fide  trans- 
feree for  value.  "The  respondents,  when  they 
took  their  prior  security,  did  obtain  possession 
of  those  certificates ;  and  on  the  face  of  each 
such  certificate  there  was  an  engagement  under 
the  company's  common  seal  that  no  transfer  of 
any  portion  of  the  shares  thereby  represented 
should  be  registered  without  delivery  of  the  cer- 
tificate at  the  company's  oflice."  The  later 
transferees  knew  they  did  not  have  the  certifi- 
cates, and  that  the  corporation  was  entitled  to 
Insist  on  the  production  of  them  If  they  saw 
fit.  They  knew  that  their  transfer  was  "of  no 
value'*  for  want  of  these  certificates.  Speaking 
of  the  equitable  title,  the  Earl  says  the  prior 
transferees  "have  the  better  equity,  not  on  the 
ground  of  time  alone,  but  on  the  merits  of  the 
case.  They  not  only  had  the  certificates,  but 
they  had  the  company's  undertaking  under  seal 
that  there  should  be  no  change  of  the  registered 
title,  unless  those  certificates  were  produced. 
What  more  could  be  necessary,  on  any  reason- 
able or  intelligible  principle,  to  'perfect*  their 
equitable  title,  which  they  were  under  no  obll- 
.gatlon  to  convert  into  a  legal  title  by  registra- 
tion ?**  Socl^t^  G^n^rale  De  Paris  v.  Walker, 
L.  R.  11  App.  Cas.  20. 

And  that  case  was  followed  in  Ireland  v. 
Hart  [1902J  1  Ch.  522. 

Rights  of  receivers  and  assignees  for  creditors. 

Persons  in  whose  hands  the  assets  of  a  record 
owner  are  placed  for  benefit  of  his  creditors  are 
so  closely  limited  to  his  actual  property  rights 
that  the  reason  for  the  rule  for  making  unreg- 
istered transfers  void  in  favor  of  subsequent 
transferees  has  less  application  to  their  cases. 

It  has  been  held  that,  If  the  transfer  is  not 
entered  on  the  books  of  the  corporation  as  re- 
quired by  statute,  the  shares  remain  in  the 
order  and  disposition  of  the  pledgeor  within  the 
meaning  of  a  statute  making  property  In  such 
condition  pass  to  the  assignee  In  bankruptcy. 
Ew  parte  Lancaster  Canal  Nav.  Co.  1  Deacon 
&  C.  411. 

So  In  Ex  parte  Boulton,   1   DeO.  ft  J.   163, 
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ties,  while  only  an  equitable  title  passes  as 
against  the  corporation  and  bona  fide  pur- 
chasers. Clark  &  M.  Priv.  Corp.  §  586,  p. 
1785.  "In  states  in  which  an  unregistered 
transfer  conveys  the  legal  title  to  the 
shares,  and  not  merely  an  equitable  title,  an 
unregistered  transfer  will  necessarily  con- 
vey a  good  title  as  against  subsequent  at- 
taching or  execution  creditor  of  the  trans- 
ferrer, whether  the  latter  has  notice  of  the 
transfer  before  his  levy  or  not,  unless  the 
circumstances  are  such  as  to  estop  the 
transferee  to  set  up  his  title,  or  the  trans- 
fer is  fraudulent  as  against  the  creditors  of 
the  transferrer.  In  those  jurisdictions  in 
which  it  is  held  .  .  .  that  the  legal 
title  remains  in  the  transferrer,  the  courts 
have  not  agreed  as  to  the  effect  of  an  unreg- 


where  the  shares  of  stock  had  been  deposited 
with  a  creditor  as  collateral  security,  but  no 
notice  ^ven  to  the  corporation,  it  was  held 
that  the  pledge  was  invalid  as  against  a  subse- 
quent bnnlcruptcy  assignee.  The  statute  pro- 
vided for  the  transfer  of  the  stock  on  the  books 
of  the  corporation,  but,  except  as  to  the  rights 
of  the  corporation  itself,  did  not  make  such 
transfer  essential ;  but  Lord  Justice  Turner  said 
that  in  his  opinion  all  the  requisites  which  are 
^sentlal  to  mortgages  of  other  choses  in  action 
must  be  observed,  and  that  notice  to  the  cor- 
poration was  therefore  necessary. 

So  in  Nelson  v.  London  Assur.  Co.  2  Sim.  & 
Stu.  292,  where  the  shares  had  been  assigned 
to  the  corporation  to  secure  a  debt,  but  no  steps 
had  been  taken  to  deprive  the  owner  of  his 
title  or  interfere  with  his  dividends,  it  was 
held  that  the  shares  were  within  his  order  and 
disposition  within  the  provision  of  the  bank- 
ruptcy law  subjecting  to  the  dominion  of  the 
bankruptcy  assignee  property  of  third  persons 
which  was  within  the  order  and  disposition  of 
the  bankrupt. 

But  in  Ex  parte  Littledale,  6  De  G.  M.  &  G. 
727,  notice  of  the  transfer  of  shares  in  pledge 
was  given  to  the  corporation,  but  the  statute 
required  the  transfer  to  be  made  in  a  particu- 
lar manner,  which  was  not  done.  The  transfer 
was  upheld  as  against  the  bankruptcy  assignee 
of  the  transferrer.  The  lord  chancellor  says 
that  he  cannot  yield  to  the  argument  that  the 
statute  says  that  the  transfer  shall  be  made  ia 
a  particular  manner  only,  and  therefore  that  an 
assignment  in  any  other  way  gives  no  right  at 
all.  He  compares  the  statute  to  the  require- 
ment that  transfer  of  real  estate  shall  be  made 
only  In  a  particular  manner,  but  with  regard 
to  which  an  equitable  transfer  may  be  made 
good  as  against  subsequent  creditors.  Lord  Jus- 
tice Turner  says  that,  under  the  statute,  in 
order  to  entitle  the  bankruptcy  assignee  to  the 
property,  it  must  have  been  In  the  order  and 
disposition  of  the  bankrupt :  and  he  states  that 
it  does  not  seem  to  him  that  it  can  be  said  that 
a  man  is  in  the  possession  of  property  with 
the  consent  of  the  true  owner  when  the  true 
owner  has  taken  every  step  which  it  Is  within 
his  power  to  take  for  the  purpose  of  devesting 
the  property  from  the  person  who  becomes  bank- 
rupt. The  effect  of  the  notice  given  to  the 
corporation  was  to  take  away  from  them  the 
capacity  of  dealing  with  these  shares. 

The  pledgee  of  stock  not  transferred  on  the 
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istered  transfer  as  against  an  attaching  or 
execution  creditor  of  the  transferrer." 
Clark  &  M.  Priv.  Corp.  §  690,  p.  1794.  "If 
a  transfer  on  the  books  of  the  corporation 
is  not  required  by  the  charter  or  by-laws, 
nor  by  any  general  law,  it  is  not  necessary 
to  give  a  transferee  a  perfect  title.  In  such 
a  case  a  transfer  by  delivery  of  the  certifi- 
cate of  stock  duly  assigned,  although  not 
registered  on  the  books  of  the  corporation, 
will  prevail  in  all  jurisdictions  over  a  sub- 
sequent attachment  by  a  creditor  of  the 
transferrer,  whether  he  had  notice  of  the 
transfer  or  not.  And  the  same  ia  true 
where  registration  of  transfers  is  required 
by  statute,  not  for  all  purposes,  nor  for  the 
protection  of  creditors,  but  merely  for  the 
protection  of  the  corporation  and  its  credit- 


books  of  the  corporation  as  required  by  its  by- 
laws, has  a  title  superior  to  a  subsequent  as- 
signee in  bankruptcy  of  the  transferrer.  The 
assignee  under  the  bankrupt  act,  except  as  to 
property  conveyed  for  the  purpose  of  defrauding 
creditors  and  In  violation  of  the  provisions  of 
the  act,  takes  no  greater  right  in  the  property 
than  the  bankrupt  had  at  the  time  of  flling  his 
petition.  Dickinson  v.  Central  Nat.  Bank,  im) 
Mass.  27»,  37  Am.  Rep.  351. 

In  Dudley  v.  Gould.  6  Hun.  97,  a  purchaser 
under  a  pledge  was  protected  as  against  the 
claim  of  a  receiver  of  the  pledgeor. 

In  Walker  v.  Detroit  Transit  R.  Co.  47  Mich. 
388»  11  N.  W.  187,  the  court,  without  discussing 
the  effect  of  failure  to  transfer  the  stock  on 
the  corporate  books,  gave  effect  to  a  title  ac- 
quired under  a  blank  assignment  as  against  one 
subsequently  acquired  by  a  sale  under  a  general 
assignment  for  creditors  by  the  one  in  whose 
name  the  stock  stood  on  the  books  of  the  cor- 
poration. 

Where  stock  stood  In  the  name  of  a  trustee, 
who  had  assigned  it  to  the  cestui  que  trust,  and 
who  became  bankrupt,  his  assignee  claimed  the 
stock,  but  the  court  held  that,  as  the  statute 
vested  In  the  assignee  nil  the  property  of  the 
debtor  which  he  could  have  lawfully  sold,  as- 
signed, or  conveyed,  or  which  could  have  been 
taken  on  execution  upon  a  Judgment  against 
him.  the  statute  did  not  apply  to  property  held 
in  trust  by  him.  Sibley  v.  Quinslgamond  Nat. 
Bank,  133  Mass.  515. 

To  perfect  the  rights  of  the  assignee  for  cred- 
itors all  steps  required  by  law  must  be  taken. 

Thus,  in  Rlchmondvilie  Mfg.  Co.  v.  Prall.  9 
Conn.  492,  it  appeared  that,  although  a  by-l:iw 
had  been  adopted  prescribing  the  method  of 
transferring  the  stock,  it  had  never  been  acted 
upon  in  practice,  and  the  contention  was  that, 
therefore,  a  good  title  had  been  acquired  by  a 
customary  transfer  as  against  an  execution 
creditor  of  the  transferrer.  The  court  said  that 
a  good  title  had  been  acquired  as  against  the 
company,  but  that  it  was  not  necessary  to  de- 
termine the  validity  of  the  transfer  against  exe- 
cution creditors,  since  the  transfer  was  part 
of  an  assignment  for  creditors  which  had  never 
l>een  recorded  as  required  by  the  statutes,  and 
was  therefore  Invalid  as  against  attaching  cred- 
itors. 

X.  Estoppel  of  pledgee. 

The  pledgee  may,  although  he  has  secured  a 
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ors.  *It  requires  a  clear  provision  of  the 
charter  itself,  or  of  some  statute/  said  the 
Massachusetts  court,  'to  take  from  the  own- 
-er  of  such  property  the  right  to  transfer  it 
in  accordance  with  known  rules  of  the  com- 
mon law.  And  by  those  rules  the  deliver- 
ing of  a  stock  certificate,  with  a  written 
transfer  of  the  same,  to  a  bona  fide  purchas- 
er, is  a  suflScient  delivery  to  transfer  the 
title  as  against  a  subsequent  attaching  cred- 
itor.'"  Clark  &  M.  Priv.  Corp.  §  590,  p. 
1798,  Citing  Boston  Mvsic  Hall  Asao.  v. 
Cory,  129  Mass.  435.  In  the  earlier  Massa- 
chusetts cases,  the  contrary  of  this  doctrine 
had  been  held,  and,  since  the  decision  of  the 
case  just  referred  to,  the  legislature  of  that 
state  has  passed  a  statute  conforming  to  the 
principles  announced  therein. 


In  Continental  Xat.  Bank  v.  Eliot  Xat. 
Bank,  7  Fed.  369,  holding  that  an  unrecord- 
ed transfer  of  national  bank  stock  will  take 
precedence  of  a  subsequent  attachment  in 
behalf  of  a  creditor  without  notice,  Lowell, 
J.,  delivering  the  opinion,  discusses  the 
question  most  lucidly  and  exhaustively,  re- 
viewing many  of  the  authorities,  both 
American  and  English.  In  speaking  of  the 
statutes  concerning  transfers  of  the  shares 
upon  the  books  of  the  company,  he  says: 
"No  doubt  it  is  sometimes  intended  as  a  rec- 
ord of  persons  liable  for  the  debts  of  the 
company,  and  is  so  in  the  case  of  national 
banks;  but  the  great  weight  of  authority  is 
that  it  is  not  intended  for  the  benefit  of  cred- 
itors of  the  individual  shareholders.  Some 
of    the    courts    hold    that    the    unrecorded 


good  title,  estop  himself  by  his  conduct  from 
Asserting  It  against  claims  which  subsequently 
accrue. 

If  the  assignee  permits  an  actual  transfer  on 
the  books  of  the  corporation  under  a  title  se- 
cured by  execution  sale  against  the  assignor,  he 
cannot  recover  damages  against  the  corporation 
lor  failure  to  recognize  his  title.  Llttell  v. 
Scrantom  Gas  &  Water  Co.  2  Luzerne  Legal 
Obs.  82. 

In  Cummlng  v.  Prescott,  2  Younge  &  C.  Exch. 
488,  where  shares  were  deposited  as  collateral 
security  together  with  an  order  to  transfer  them 
to  the  name  of  the  transferee,  which  was  not 
used  until  after  the  death  of  the  transferrer, 
It  was  held  that  the  claim  was  subordinate  to 
that  of  creditors  of  the  estate,  on  the  ground 
that  the  circumstances  were  not  sufficient  to 
show  an  intention  to  create  a  Hen  on  the  shares. 
The  court  says,  from  the  evidence  it  would  be 
more  consistent  with  the  honor  of  the  parties 
to  conjecture  that  the  pledgeor  was  to  hold  the 
shares  until  something  was  to  take  place  to  give 
the  pledgee  a  right  to  them.  That  no  court  of 
equity  will,  in  the  absence  of  all  presumption 
consistent  with  a  contract,  interfere  to  con- 
jecture a  contract  to  be  of  such  a  nature  that 
the  parties  intended  that  one  of  them  should 
retain  the  possession  and  apparent  ownership 
of  property,  and,  when  he  becomes  insolvent, 
the  other  should  come  forward  to  the  prejudice 
of  creditors  and  claim  a  specific  security  on  the 
property  by  way  of  equitable  mortgage. 

In  Noble  v.  Turner,  69  Md.  519,  16  Atl.  124, 
It  is  said  that,  as  against  third  persons,  an  as- 
signment of  stock  in  pledge  muRt  be  transferred 
on  the  books  of  the  company.  The  transaction 
which  became  the  basis  of  that  controversy 
arose  prior  to  the  passage  of  the  act  of  1886. 
But  the  rights  of  the  corporation  were  also  in- 
volved in  that  case,  since  the  shares  had  been 
transferred  by  the  sheriff  under  an  attachment 
levy,  and  the  pledgee  had  permitted  the  trans- 
feree to  act  as  stockholder  for  seven  years  with- 
out giving  notice  of  his  right.  The  court  says, 
by  reason  of  the  laches  of  the  pledgee,  the  cor- 
poration had  been  compelled  to  recognize  the 
rights  of  the  execution  purchaser.  As  against 
the  company  the  pledgee  Is  clearly  and  con- 
clusively estopped  from  asserting  his  claim.  In 
equity  a  presumption  exiRts  against  every  stale 
claim.  In  this  case  there  are  no  circumstances 
i'xcusing  or  explaining  the  delay  in  asserting 
the  pledgee's  rights.  There  has  been  such  delay 
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that  at  law  an  action  of  replevin,  trover,  or  as- 
sumpsit would  be  barred  by  limitation,  and.  In 
the  absence  of  any  explanation,  the  pledgee  Is 
not  entitled  to  relief  In  equity. 

XI.  Statutory  recognition  of  transfers  of  oer^ 

tiflcatea. 

The  custom  of  dealing  with  stocks  by  trans- 
ferring the  certificates  is  so  general,  and  the  in- 
convenience of  requiring  each  transfer  to  be 
recorded  is  so  great,  that  the  legislatures  have 
In  some  instances,  even  where  the  courts  have 
held  registry  to  be  necessary,  interposed  to  af- 
ford relief. 

By  the  Wisconsin  act  of  1891  a  delivery  of 
stock  with  a  written  transfer  of  the  same  Is 
sufficient  to  transfer  the*  title  as  against  uil 
parties.  H.  W.  Wright  Lumber  Co.  v.  Hixon. 
105  Wis.  153.  80  N.  W.  1110.  1135. 

The  Virginia  statute  (Code  1887,  S  1133) 
provides  that  a  delivery  of  the  certificate  prop- 
erly indorsed  shall  vest  title  in  the  pledgee  so 
far  as  may  be  necessary'  to  effect  the  purpose 
of  the  pledge  as  between  the  parties  and  against 
creditors  and  subsequent,  purchasers  of  the 
pledgeor.  Downing  v.  Thompson  (Va.)  48  S. 
E.  506. 

And  the  same  statute  is  in  force  in  West  Vir- 
ginia. Donually  v.  Ilearndon,  41  W.  Va.  519, 
23  S.  E.  046. 

In  1884  (act  1884,  chap.  229)  the  Massachu- 
setts legislature  provided  that  the  delivery  of 
a  stock  certificate  to  a  bona  fide  purchaser  or 
pledgee  for  value  received,  together  with  a  writ- 
ten transfer  of  the  same,  or  a  power  of  attorney 
to  transfer,  should  be  a  sufficient  delivery  to 
transfer  the  title  as  against  all  parties.  The 
court  says  this  enactment  was  a  new  departure, 
and  a  change  of  policy  in  the  legislature  of  this 
commonwealth.  Prior  to  that  statute  no  pur- 
chaser of  stock  could  be  sure  that  his  title  was 
good  against  possible  attachments  without  an 
examination  of  the  books  of  the  corporation; 
nor  could  he  be  protected  against  attachments 
that  misrht  be  made  subsequently,  unless  he  re- 
corded his  transfer  immediately.  By  the  statute 
of  1884  the  certificate  is  treated  as  evidence  of 
title.  The  assignment  Is  to  be  made  by  the 
owner  of  the  certificate,  and  the  transfer  of  the 
certificate  transfers  the  title.  The  transfer  of 
the  certificate  transfers  the  title  as  against 
all  persons,  including  attaching  creditors. 
Clews  V.  Friedman,  182  Mass.  555,  66  N.  E. 
201. 
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transfer  pa^i8e8  only  an  equitable  title;  oth- 
ers, that  it  gives  a  legal  title.  I  assume 
that  bv  the  decisions  in  the  courts  of  the 
United  States  only  an  equitable  title  is  ac- 
quired. That  point  is  unimportant.*' 
Again,  he  says,  at  page  37 1 :  "It  is  a  gen- 
i-^ral  rule  that  creditors,  whether  they  pro- 
ceed by  an  attachment  on  mesne  process, 
seizure  on  execution,  creditor's  bill,  or 
through  an  assignee  in  bankruptcy,  must 
take  their  debtor's  property  subject  to  all 
equitable  as  well  as  legal  charges,  liens,  or 
opposing  titles.  Willes,  J.,  in  giving  judg- 
ment in  the  Queen's  bench  in  1868.  in  a  case 
quite  analogous  to  this,  against  the  right  of 
seizing  shares  of  the  apparent  owner,  said 
that  it  was  a  rule  applied  by  that  court 
more  than  a  hundred  years  before,  in  the 
analogous  case  of  the  statutory*  execution 
under  the  bankrupt  law,  that  the  creditors 
can  have  no  more  than  a  debtor  was  entitled 
to  in  equity  or  at  law.  Pickering  v.  Ilfra- 
comhe  R.  Co.  L,  R.,  3  C.  P.  235,  251.  It  has 
been  the  law  of  the  lord  mayor's  court  in 
London,  from  the  time  of  Richard  I.  that  an 
equitable  assignment  of  a  chose  in  action 
should  prevail  against  an  attachment. 
Westohy  v.  Day,  2  El.  &  Bl.  605.  This  ap- 
plication of  the  rule  obtains  in  Massachu- 
setts, and  in  the  United  States  generally, 
though  a  few  courts  hold  otherwise."  It  is 
proper  to  say  here  that  it  is  the  rule  in  this 
state.  Neill  v.  Rogers  Bros,  Produce  Co.  41 
W.  Va.  37,  58,  23  S.  E.  702;  Wall  v.  Xor- 
folk  d  W.  R.  Co.  52  W.  Va.  485,  492,  64  L. 
R.  A.  501,  94  Am.  St.  Rep.  948,  44  S.  E. 
294;  Baltimore  d  0.  R.  Co.  v.  MoCullough, 
12  Gratt.  595. 

Except  in  those  cases  in  which  a  statute 
is  held  to  have  inhibited  any  transfer  except 
on  the  books  of  the  company,  the  delivery 
of  the  certificate  with  an  assignment  to  the 
transferee  passes  either  a  leg^l  or  an  equi- 


table title  to  the  shares;  but,  in  this  case 
no  certificates  appear  to  have  been  issued, 
and  there  was  no  delivery  of  any  certificate 
between  the  parties.  The  only  evidence  of 
the  assignment  is  a  w^ritten  instrument  not 
under  seal,  purporting  to  make  over,  trans- 
fer, and  assign,  for  a  valuable  consideration, 
the  shares  therein  described.  Is  this  suffi- 
cient to  pass  any  title?  The  shares  exist 
independently  of  any  certificate.  They  are 
a  species  of  incorporeal  property.  "A  share 
certificate  is  merely  the  paper  representa- 
tive of  an  incorporeal  right,  and  stands  on 
a  footing  similar  to  that  of  other  muni- 
ments of  title.  It  is  not  in  itself  property, 
but  is  merely  the  symbol  or  paper  evidence 
of  property;  hence  the  proprietary  right 
may  exist  without  a  certificate."  10  Cyc 
Law  &  Proc.  588.  "This  legal  relation,  and 
proprietary  interest  on  which  it  is  based, 
are  quite  independent  of  the  certificate  of 
ownership,  which  is  mere  evidence  of  title. 
The  complete  fact  of  title  may  very  well  ex- 
ist without  it."  Mr.  Justice  Matthews,  in 
Cecil  Nat.  Bank  v.  Wataontoum  Bank,  105 
U.  S.  217,  222,  26  L.  ed.  1039,  1042.  "Mil- 
lions of  dollars  of  capital  stock  are  held 
without  any  certificate,  or,  if  certificates 
are  made  out,  without  their  ever  being  de- 
livered. A  certificate  is  authentic  evidence 
of  title  to  stock;  but  it  is  not  the  stock  it- 
self, nor  is  it  necessary  to  the  existence  of 
the  stock.  [Crumliah  v.  Shenandoah  Val- 
ley R.  Co.  40  W.  Va.  627,  22  S.  E.  90.]  It 
certifies  to  a  fact  which  exists  independent- 
ly of  itself.  And  an  actual  subscription  is 
not  necessary.  There  may  be  a  virtual  sub- 
scription, deducible  from  the  acts  and  con- 
duct of  the  party."  Mr.  Justice  Bradley,  in 
Pacific  Nat.  Bank  v.  Eaton,  141  U.  S.  227, 
234,  35  L.  ed.  702,  704,  11  Sup.  Ct.  Rep.  984. 
Other  cases  to  the  same  effect  are  First  Nat. 
Bank  v.  Oifford,  47  Iowa,  575;  Brigham  v. 


Under  the  Massachusetts  act  of  1884  a  trans- 
fer of  certificates  with  a  written  assignment 
thereon  to  the  true  owner,  by  one  who  bad  ot>- 
tained  the  stock  for  a  special  purpose,  is  good 
ns  against  a  subsequent  attaching  creditor  of 
the  latter,  In  whose  name  the  stock  stands  on 
the  books  of  the  company.  Andrews  v.  Worces- 
ter. N.  &  R.  R.  Co.  159  Mass.  64,  33  N.  E.  1109. 

The  Maryland  statute  of  1886,  chap.  287, 
provides  that  all  executions  or  attachments 
levied  on  the  stock  standing  in  the  name  of  the 
debtor  shall  only  affect  the  interest  which  de- 
fendant had  in  the  stock  at  the  time  of  levying 
the  writ,  and  shall  not  affect  the  right  or  inter- 
est of  any  bona  fide  purchaser  or  pledgee  for 
value  who  has  received  a  delivery  of  the  cer- 
tificate representing  the  stock  with  a  power  of 
attorney  to  transfer  the  same.  Morton  v.  Graff- 
)in,  68  Md.  545,  13  Atl.  341,  15  Atl.  298. 

After  the  amendment  of  the  Illinois  statuto 
governing  executions  so  as  to  provide  that 
shares  of  stock  should  not  be  taken  on  execution 
when  sold  or  pledged  for  a  valuable  considera- 
tion, the  delivery  of  stock  as  collateral  security 
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for  a  loan  Is  good  as  against  third  persons  hav- 
ing actual  or  constructive  notice  of  the  trans- 
fer, although  the  transfer  is  not  entered  on  the 
books  of  the  company.  Rice  v.  Gilbert,  173  111. 
348,  50  N.  E.  1087.  The  court  says  the  current 
of  decisions  in  the  commercial  states  is  to  make 
shares  of  stock  as  nearly  negotiable  as  possible, 
and  such  was  the  Intention  of  the  legislature  in 
changing  the  statute. 

The  court  affirmed  Rice  v.  Gilbert.  72  III. 
App.  649,  where  it  had  been  said  that  a  delivery 
of  the  certificates  of  stock  in  good  faith  to  one 
who  advances  money  on  the  security  thereof  is 
Rufllclent  to  protfHTt  the  holder  as  against  exe- 
cutions or  attachments  against  the  pledgeor  to 
the  extent  of  the  debt  such  stock  is  given  to  se- 
cure, even  though  there  is  no  transfer  onr  the 
books  of  the  company. 

A  pledge  of  8tock  by  delivery  with  notice  to 
the  company  passes  the  title  as  against  a  sub- 
sequent execution  levied  upon  it  as  the  property 
of  the  pledgeor.  Alderton  v.  Conger.  78  111. 
App.  5.33.  11.  r.  P. 
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Meadj  10  Allen,  245;  Curtis  v.  Crossley,  59 
N.  J.  Eq.  358,  361,  45  Atl.  905;  AgHcultu- 
ral  Bank  v.  Burr,  24  Me.  256;  Rio  Orande 
Cattle  Co.  V.  Burns,  82  Tex.  50,  56,  17  S. 
W.  1043. 

A  share  of  stock  being  an  incorporeal 
right,  incapable  of  manual  delivery,  and  the 
certificate  being  nothing  more  than  evidence 
of  its  existence  and  of  title  to  the  share  in 
the  holder,  it  is  obvious  it  may  be  assigned 
without  a  certificate,  and  in  the  mode 
adopted  by  the  defendant  here  and  his 
transferee;  but  for  this  there  is  authority. 
"Subscription  rights  in  a  proposed  corpora- 
tion need  not  be  evidenced  by  written  in- 
strument in  any  particular  form,  but  may 
be  established  by  parol.  ...  A  sub- 
scription right  in  a  proposed  corporation  is 
assignable  by  parol,  and  ownership  passes 
immediately  on  consummation  of  the  sale, 
and  by  force  thereof,  and  not  by  operation 
of  law."  Manchester  Street  R.  Co.  v.  Wil- 
liams, 71  N.  H.  312,  52  Atl.  461.  A  certifi- 
cate of  stock  is  important  for  many  purpos- 
es, but  not  for  the  purpose  of  a  transfer  as 
between  parties.  Id.  71  N.  H.  315,  52  Atl. 
464;  Brigham  v.  Mead,  10  Allen,  245;  Field 
V.  Pierce,  102  Mass.  253,  261;  Rio  Grande 
Cattle  Co.  V.  Bums,  82  Tex.  56,  17  S.  W. 
1043;  Baker  v.  Wasson,  53  Tex.  150;  Agri- 
cultural Bank  v.  Burr,  24  Me.  256,  267; 
Curtis  V.  Crossley,  59  N.  J.  Eq.  358,  361,  45 
Atl.  905. 

As,  by  the  assignment  or  transfer  from 
the  debtor  to  hi^  transferee,  evidenced  by 
the  informal  written  instrument  executed 
and  delivered  by  the  former  to  the  latter, 
title  to  the  stock,  legal  or  equitable,  passed, 
what  is  the  status  of  that  title  as  against 
the  attaching  creditor,  assuming  that  it  is 
only  the  equitable  title?  In  addition  to 
the  authorities  already  noted  as  maintain- 
ing its  superiority  to  the  attachment  lien, 
the  following  is  quoted  from  that  latest  and 
invaluable  work.  Cyclopedia  of  Law  and 
Procedure,  vol.  4,  p.  632:  "The  rights  of 
a  creditor  to  property  attached  must  be  de- 
termined by  the  state  of  the  title  at  the 
time  the  attachment  was  made,  and,  in  the 
absence  of  fraud  and  statutory  regulations, 
he  only  obtains  the  rights  which  the  debtor 
had  in  the  property  at  that  time,  for  the 
creditor  is  not  in  the  position  of  a  bona  fide 
purchaser."  The  rule  applies  where  the 
debtor  holds  title  to  property  subject  to  a 
valid  outstanding  charge  or  lien,  whether 
the  lien,  arises  by  agreement  of  parties,  by 
operation  of  law,  or  a  prior  garnishment. 
Id.  633.  The  only  exception  to  the  rule,  in- 
dependent of  statute,  is  that  of  the  partici- 
pation of  the  adverse  claimant  in  the  fraud- 
ulent purpose  of  the  debtor,  in  which  con- 
nection it  is  to  be  noted  that,  in  the  case  of 
a  sale  of  personal  property,  retention  of 
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possession  by  the  seller  is  strong  evidence 
of  fraud,  when  the  sale  obstructs  the  rights 
of  a  creditor.  Id.  635.  It  makes  the  sale 
prima  facie  fraudulent.  Davis  v.  Turner, 
4  Gratt.  422;  Forkner  v.  Stuart,  6  Gratt. 
198;  Dance  v.  Seaman,  11  Gratt.  778;  Bal- 
timore &  0.  R.  Co.  V.  Glenn,  28  Md.  287, 
324,  92  Am.  Dec.  688.  What  effect  this 
rule  of  evidence  is  to  have  is  an  inquiry 
which  more  properly  arises  on  the  question 
of  the  validity  of  the  sale,  to  be  disposed  of 
in  a  subsequent  portion  of  this  opinion. 

As  a  rule,  those  courts  which  hold  an  un- 
registered transfer  not  good,  as  against  the 
creditors  of  the  transferrer,  do  not  put  it 
upon  the  ground  that  the  presence  of  the 
shares  on  the  books  of  the  corporation  in 
the  name  of  the  transferrer,  after  the  sale, 
is  tantamount  to  the  retention  of  the  pos- 
session of  tangible  personal  property  after 
sale,  and  is  therefore  evidence  of  fraud. 
The  supreme  court  of  New  Hampshire,  in 
Pinkerton  v.  Manchester  d  L.  R.  Co.  42  N. 
H.  424,  and  in  Scripture  v.  Francestown 
Soapstone  Co.  50  N.  H.  571.  puts  it  partial- 
ly upon  that  ground.  In  the  former  case 
the  court  said  that  the  legislature  had 
made  plain  its  intention  that  the  entry  up- 
on the  stock  record  should  be  the  appropri- 
ate indication  of  ownership,  as  it  had  made 
provision  in  regard  to  returns  of  stock  by 
the  clerks  or  treasurers  for  the  purposes  of 
taxation,  private  liability,  and  attachment, 
and,  in  the  case  of  manufacturing  corpora- 
tions, had  ordained  by  express  provision 
that  a  transfer  of  stock  should  avail  noth- 
ing against  an  attachment  until  entered  up- 
on the  corporation  records.  Whether,  in 
the  absence  of  such  statute,  the  court  would 
have  arrived  at  the  same  conclusion,  nobodv 
can  tell,  but  there  is  no  reason  to  assume 
that  it  would.  In  1887  the  legislature  of 
that  state  made  an  unregistered  transfer 
good  against  an  attachment.  Laws  1887, 
chap.  16,  p.  417.  In  Connecticut  the  orig- 
inal idea  ^vas  that  no  title,  either  legal  or 
equitable,  could  pass  by  a  transfer  unless  re- 
corded on  the  books  of  the  corporation. 
Marlborough  Mfg.  Co.  v.  Smith,  2  Conn. 
579;  Northrop  v.  Newton  d  B.  Tump.  Co. 
3  Conn.  544;  Northrop  v.  Curtis,  5  Conn. 
246;  Oasford  Tump.  Co.  v.  Bunnel,  6  Conn. 
552.  This  position,  however,  was  aban- 
doned in  Colt  V.  Ives,  31  Conn.  25,  81  Am. 
Dec.  161,.  propounding  the  quaire  whether, 
by  an  unregistered  transfer,  an  equitable 
title  passed,  and  holding  that,  if  so,  it  was 
not  good  against  an  attaching  creditor  un- 
less the  transferee  did  all  he  could  to  have 
the  transfer  made  before  the  attachment 
was  levied.  The  statutes  of  Connecticut 
seem  not  to  have  been  so  rigid  in  their  re- 
quirements in  respect  to  the  registration  of 
stock    as    those    of    New    Hampshire.     The 
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court,  in  the  case  last  cited,  after  referring 
to  the  rule  that  possession  of  tangible  prop- 
erty is  an  indication  of  ownership,  says: 
"So,  in  respect  to  the  assignment  of  ordi- 
nary choses  in  action,  there  must  be  notice 
of  the  assignment  to  the  debtor,— the  as- 
signment conveying  but  an  equitable  inter- 
est in  the  thing,  and  notice  to  a  trustee  be- 
ing in  equity  the  ordinary*  and  only  practi- 
cable mode  in  which  an  assignee  can  protect 
his  interest.  And  in  the  case  of  the  pur- 
chase of  stock  in  a  corporation  there  must 
be  such  a  transfer  of  it  as  the  legislature 
in  the  charter  or  by  statute  prescribes:  and 
notice  of  the  assignment  of  choses  in  action, 
and  the  transfer  required  by  statute  of  cor- 
porate stock,  stand  in  lieu  of  the  taking 
and  retaining  of  the  possession  of  personal 
chattels  sold,  being  the  only  possession  the 
nature  of  the  property  admits  of."  As  to 
choses  in  action,  this  is  good  law  when  ap- 
plied to  the  case  of  a  subsequent  purchaser 
for  value  and  without  notice.  But  is  it 
goo<l  law  as  to  a  creditor  whose  rights  rise 
no  higher  than  those  of  his  debtor?  Tliat 
it  is  not  considered  sound,  even  in  Connecti- 
cut, is  evidenced  by  later  decisions  of  that 
court.  In  Mowry  v.  Hawkins,  57  Conn.  453, 
18  Atl.  784,  the  court  said:  "In  the  ab- 
sence of  fraud,  stock  may  stand  in  the  name 
of  one  which  belongs  to  another,  without  be- 
ing liable  to  attachment  for  the  debts  of  the 
nominal  oi^mer.  This  must  be  so  as  to  all 
creditors  who  have  not  been  misled  or  de- 
ceived by  it,  and  as  to  those  who  are  ad- 
vised as  to  the  true  state  of  the  title."  This 
proposition  was  referred  to  in  Skiff  v.  Stod- 
dard, 63  Conn.  198,  21  L.  R.  A.  102,  26  Atl. 
874,  28  Atl.  104,  as  established  Connecti- 
cut law.  In  "New  York  Commercial  Co.  v. 
Francis,  28  C.  C.  A.  199,  51  U.  S.  App.  663. 
83  Fed.  769,  the  proposition  is  applied  as 
sound  Connecticut  law;  the  court  saying  in 
its  opinion:  "It  is  one  which  we  are  satis- 
fied is  in  accordance  with  the  general  rule 
and  with  the  principles  of  justice,  unless 
the  equitable  owner  is  prevented  by  an  es- 
toppel from  showing  the  truth,  or  there  has 
been  some  illegality  or  violation  of  a  statu- 
tory requirement."  In  Alabama  an  unreg- 
istered transfer  is  not  good  against  an  at- 
tachment, because  the  statute  expressly  de- 
clares that  the  holder  of  stocks  in  corpora- 
tions must  have  the  same  transferred  on  the 
books  of  the  company  within  fifteen  days, 
else  the  same  shall  be  void  as  to  bona  fide 
creditors  and  subsequent  purchasers  with- 
out notice.  In  Arkansas  the  statute  gives 
precedence  to  the  attachment  unless  a  cer- 
tificate of  transfer  is  filed  with  the  countv 
clerk.  In  California,  Colorado,  and  New 
Mexico  the  statute  declares  that  no  transfer 
of  stock  shall  be  valid  for  any  purpose  what- 
ever until  entered  on  the  corporate  books. 
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In  Indiana  the  attachment  prevails  because 
the  statute  declares  that  stock  shall  be 
transferable  on  the  corporate  books,  and  not 
otherwise.  In  Iowa  the  statute  savs  trans- 
fers  shall  not  be  valid,  except  as  between 
the  parties,  until  a  registry  is  had  on  the 
corporate  books.  See  Cook,  Corp.  §  49,  note 
5.  In  Vermont  the  statutes  were  much  like 
those  of  New  Hampshire  when  Cheever  v. 
Meyer,  52  Vt.  66,  was  decided,  and  the  deci- 
sion was  rested  wholly  upon  statutory 
grounds,  treating  the  statutes  as  registra- 
tion laws  for  the  protection  of  creditors  and 
subsequent  purchasers  without  notice.  The 
early  cases  in  Massachusetts,  giving  prece- 
dence to  the  attachment,  rested  upon  the 
same  ground.  In  Fisher  v.  Essex  Bank,  5 
Gray,  373,  holding  that  shares  in  a  bank 
whose  charter  provides  that  they  shall  "be 
transferable  only  at  the  banking  house  and 
on  its  books"  cannot  be  transferred  in  any 
other  way,  so  as  to  give  the  transferee  a 
good  title  against  a  creditor  of  the  vendor 
-who  attaches  them  without  notice  of  the 
transfer,  the  decision  was  based  wholly  up- 
on the  statute.  As  before  stated,  this  rule 
has  been  overturned  in  that  state  by  a  stat- 
ute. Before  the  passage  of  the  statute,  the 
court,  in  Dickinson  v.  Central  Nat.  Bank, 
129  Mass.  279,  37  Am.  Rep.  351,  in  constru- 
ing the  United  States  statute  concerning 
national  banks,  which  did  not  say  the  stock 
was  transferable  only  on  the  books  of  the 
bank,  although  the  by-laws  of  the  corpora- 
tion did  say  so,  held  that  an  unregistered 
transfer  must  prevail  over  an  attachment  in 
favor  of  a  creditor  of  the  transferrer. 

The  proposition  asserted  in  Colt  v.  Ives^ 
31  Conn.  35,  81  Am.  Dec.  161,  the  soundness 
of  which  has  been  hereinbefore  questioned, 
is  the  doctrine  asserted  in  Dearie  v.  HalK 
3  Russ.  Ch.  1,  and  confirmed  in  Foster  v. 
Cockerell,  3  Clark  &  F.  466,  to  the  efTect 
that,  of  two  innocent  purchasers  of  a  mere- 
ly equitable  interest,  he  shall  be  preferred 
who  first  gives  notice  to  the  trustee  or  hold- 
er of  the  legal  title.  The  Connecticut  court 
seems  to  have  treated  a  creditor  as  stand- 
ing on  the  same  footing  as  a  purchaser  for 
value  without  notice.  The  fallacy  and  un- 
soundness of  it  is  clearly  shown  in  the  opin- 
ion in  Continental  Xat.  Bank  v.  Eliot  Xat. 
Bank,  7  Fed.  369,  375.  Lowell,  J.,  said: 
"(1)  Though  the  corporation  is  for  some 
purposes  a  trustee  for  the  shareholders,  the 
latter  have  an  independent  legal  property 
in  their  shares  which  thev  can  convev,  and 
whether  their  actual  conveyance  is  legal  or 
equitable  is  of  no  consequence,  (2)  The 
doctrine  applies  in  England  only  to  pur- 
chasers, and  not  to  creditors  seizing  or  at- 
taching, even  though  a  statute  gives  a  right 
to  seize  all  shares  standing  in  the  debtor*^ 
name  in  his  own  right.     This  statute  wa» 
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once  held  by  the  Queen's  bench  to  mean  that 
the  creditor  might  seize  what  the  register 
showed  to  be  apparently  the  property  of  the 
debtor  {Watts  v.  Porter,  3  El.  &  Bl.  743)  ; 
but  this  has  been  overruled  on  the  ground 
that  the  legislature  cannot  be  supposed  to 
have  intended  to  take  one  man's  property 
for  another  man's  debt,  without  the  most 
explicit  statement  of  such  a  purpose;  and 
therefore  the  'right'  refers  to  the  equitable 
as  well  as  legal  right.  Dunster  v.  Glengally 
3  Ir.  Ch,  Rep.  47;  Scott  v.  Hastings,  4  Kay 
&  J.  633;  Beaven  v.  Oxford,  6  De  G.  M.  &  G. 
524;  Eyre  v.  McDowell,  9  H.  L.  Cas.  619; 
Robinson  v.  Nesbitt,  L.  R.  3  C.  P.  264; 
Pickering  v.  Ilfracombe  R.  Co,  L.  R.  3  C.  P. 
235:  Oill  v.  Continental  Union  Gas  Co.  L. 
R.  7  Exch.  332.  A  few  courts  in  this  coun- 
trv  have  carried  the  doctrine  of  Dearie  v. 
Hail  so  far  as  to  uphold  the  garnishment 
of  a  non-negotiable  debt  which  had  been 
equitably  assigned  without  notice.  We  have 
already  seen  that  this  is  not  the  law  in  Eng- 
land nor  in  Massachusetts.  Neither  is  it 
the  law  of  the  United  States  generally. 
Drake,  Attachm.  chap.  24;  Cornick  v.  Rick- 
ards,  3  Lea,  1.  The  supreme  court  of  Ten- 
nessee in  that  case  refused  to  extend  the 
rule  to  shares  of  stock,  though  it  applies 
in  that  state  to  choses  in  action.  As  shares 
are  not  choses  in  action,  and  as  attaching 
creditors  are  not  purchasers,  Dearie  v.  Hall 
is  not  in  point.' 

We  have  a  statute  on  this  subject,  and  it 
does  not  extend  the  principle  so  as  to  pro- 
tect creditors.  Assignees  of  choses  in  ac- 
tion are  required  to  allow  all  just  discounts, 
not  only  against  themselves,  but  against  the 
assignor,  before  the  defendant  had  notice  of 
the  assignment.  Code  1899,  chap.  99,  §  14. 
Discounts  are  not  the  debts  of  the  assignor 
or  assignee.  . 

Another  statute  gives  the  right  to  any 
person  to  set  up  against  an  attachment  any 
interest  in,  or  lien  upon,  the  property  at- 
tached which  he  may  have,  without  regard 
to  notice.  Code  1899,  chap.  106,  §  23;  First 
Nat.  Bank  v.  Harkness,  42  W.  Va.  156,  32 
L.  R.  A.  408,  24  S.  E.  548;  CHm  v.  Har- 
mon, 38  W.  Va.  596,  18  S.  E.  753. 

This  inquiry  as  to  the  grounds  upon 
which  some  of  the  courts  give  precedence  to 
an  attachment  over  an  unregistered  trans- 
fer results  in  the  conclusion  that  they  put 
it  upon  the  statutes  either  authorizing  or 
requiring  transfer  to  be  made  on  the  books 
of  the  corporation,  some  of  them  adopting 
the  view  that,  as  there  can  be  no  visible 
change  of  the  possession  of  a  share,  the  leg- 
islature intended  the  record  to  take  the 
place  of  visible  possession,  by  way  of  anal- 
ogy to  the  common-law  rule  relating  to  tan- 
gible property,  and  others  adopting  the  view 
that  the  statutory  provision  is  in  the  nature 
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of  a  registration  law  for  the  protection  of 
the  public.  It  has  been  shown  that,  where 
the  former  theory  was  adopted,  it  has  either 
been  abandoned  or  displaced  by  statutes. 
Moreover,  there  never  was  any  basis  for  the 
assumption  of  legislative  intent  to  require 
recorded  evidence  of  ownership  of  shares, 
when  the  statute  did  not  make  the  record  a 
public  one.  It  might  as  well  be  assumed 
that  some  record  ought  to  show  who  owns 
other  choses  in  action,  evidenced  by  notes, 
bonds,  and  other  obligations.  The  latter 
has  been  almost  universally  condemned  as 
imputing  to  the  legislature  an  intent  not 
warranted  by  the  language  of  the  statute  or 
the  nature  of  its  subject-matter.  Of  it, 
Thomp.  Corp.  §  2411,  says:  "But  this 
view,  which  makes  the  stock  and  transfer 
l>ooks  public  records,  open  to  the  inspection 
of  the  public,  is  plainly  untenable  unless 
the  statute  law  (as  it  does  in  some  states) 
obliges  the  corporation  to  expose  such  rec- 
ords to  the  inspection  of  the  public.  Other- 
wise, they  are  strictly  private  records,  sus- 
taining no  analogy  to  the  records  of  trans- 
fers of  title  required  to  be  made  and  kept  in 
public  recording  offices;  and  even  these  last 
records  import  no  notice  except  in  those 
cases  where  the  statute  law  expressly  so  pro- 
vides." 

Our  statute,  viewed  in  the  light  of  the 
foregoing  authorities  and  principles,  affords 
no  ground  for  a  conclusion  that  an  attach- 
ment in  favor  of  a  creditor  of  a  transferrer 
will  prevail  over  the  title,  be  it  legal  or 
equitable,  of  a  transferee,  when  the  transfer 
is  not  entered  upon  the  transfer  book  of  the 
corporation.  It  does  not  say  the  stock  shall 
be  transferable  only  on  the  books  of  the 
corporation.  It  is  silent  as  to  what  shall 
constitute  a  transfer.  The  provisions  relat- 
ing to  transfer  are  found  in  §§  21,  22,  and 
35-38,  of  chapter  53,  of  the  Code  of  1899. 
The  last-mentioned  section  has  no  import- 
ant bearing  upon  this  question,  and  the  oth- 
ers read  as  follows: 

"21.  A  transfer  book  shall  be  kept  by  the 
corporation  in  which  the  shares  shall  be  as- 
signed under  such  regulations,  if  there  be 
any,  as  may  have  been  prescribed  by  the  by- 
laws. 

"22.  No  share  shall  be  transferred  with- 
out the  consent  of  the  board  of  di  rector s^ 
until  the  same  is  fully  paid  up,  or  security 
given  to  the  satisfaction  of  the  board  for 
the  residue  remaining  unpaid.  And  where 
bond  and  security  have  been  given  to  the 
corporation  for  any  sum  remaining  unpaid 
upon  stock,  no  transfer  shall  affect  the  va- 
lidity of  such  bond  and  security." 

"35.  The  board  of  directors  may  cause  to 
be  issued,  if  demanded,  to  any  person  ap- 
pearing on  the  books  of  the  corporation  to 
be  the  owner  of  anv  shares  of  its  stock,  a 
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certificate  therefor,  under  the  corporate  seal 
to  be  signed  by  the  president  and  such  oth- 
er officer,  if  any,  as  the  board  may  direct; 
which  certificate  shall  show  the  amount 
paid  on  each  share. 

"36.  A  stodcholder  to  whom  such  certifi- 
cate has  been  issued  shall  not  be  allowed  to 
transfer  the  shares  therein  mentioned,  or 
any  part  thereof,  without  delivering  up  the 
said  certificate  to  the  corporation  to  be  can- 
celed, unless  the  same  be  lost  or  destroyed, 
or  sufficient  cause  be  shown  to  the  satis- 
faction of  the  board  of  directors  why  it  can- 
not be  produced. 

"37.  If  any  person,  for  valuable  consider- 
ation, sell,  pledge,  or  otherwise  dispose  of 
any  shares  belonging  to  him  to  another,  and 
deliver  to  him  the  certificate  for  such 
shares,  with  a  power  of  attorney  authoriz- 
ing the  transfer  of  the  same  on  the  books  of 
the  corporation,  the  title  of  the  former  shall 
vest  in  the  latter  so  far  as  may  be  neces- 
sary to  effect  the  sale,  pledge,  or  other  dis- 
posal of  the  said  shares,  not  only  as  .  .  . 
against  the  creditors  of,  and  subsequent 
purchaser  from,  the  former,  but  subject, 
nevertheless,  to  the  provisions  contained  in 
the  19th  Section  of  this  chapter." 

It  is  to  be  observed  that  no  certificates  of 
stock  are  required  to  be  issued  unless  de- 
manded by  some  person  appearing  on  the 
books  of  the  corporation  to  be  the  owner  of 
the  shares.  While  a  certificate,  when  is- 
sued, is  generally  deemed  by  the  courts  to 
be  a  muniment  of  title,  our  legislature,  not 
deeming  it  essential  to  the  existence  of  the 
shares,  nor  expedient  on  the  ground  of  pub- 
lic policy,  has  failed  to  require  corporations 
to  issue  them,  unless  demanded.  The  de- 
mand may  be  made  by  any  person  appear- 
ing on  the  books  of  the  corporation  to  be 
the  owner  of  the  shares.  He  is  an  owner 
before  he  acquires  a  certificate.  The  certifi- 
cate is  clearly  only  evidence  of  title,  which 
exists  without  it  and  independently  of  it. 
He  may  exercise  his  own  pleasure  about 
taking  a  certificate.  If  he  does  accept  one, 
however,  then  he  is  placed  under  restric- 
tions as  to  the  mode  of  transfer,  imposed  by 
§  36,  and  his  transferee  is  given  special  pro- 
tection by  §  37.  These  two  sections  will  be 
further  discussed  later  on.  They  clearly  do 
not  inhibit  a  transfer  without  a  certificate, 
for  they  only  relate  to  stockholders  who 
have  taken  certificates,  and  a  stockholder  is 
not  bound  to  take  a  certificate  in  order  to 
complete  his  title.  They  clearly  do  not 
cover  the  whole  subject  of  transfer.  Sec- 
tion 22  imposes  no  conditions  upon  the 
exercise  of  the  right  to  transfer,  except 
that,  if  a  share  is  not  fully  paid  up,  no 
transfer  of  it  shall  be  made  without  the  con- 
sent of  the  board  of  directors,  imless  se- 
curity for  the  residue  remaining  unpaid, 
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satisfactory  to  the  board,  be  given.  If  the 
board  of  directors  consent,  it  may  be  trans- 
ferred, although  not  paid  up  nor  any  se- 
curity given.  If  it  is  paid  up,  consent  of 
the  board  of  directors  is  not  necessary,  and 
the  owner  of  it  may  sell  it  at  his  pleasure. 

Section  21  requires  the  corporation  to 
keep  a  transfer  book  "in  which  the  shares 
shall  be  assigned  under  such  regulations,  if 
there  be  any,  as  may  have  been  prescribed 
by  the  by-laws."  This,  no  doubt,  means  that 
the  names  of  the  shareholders,  together 
with  the  number  of  shares  owned  by 
them,  respectively,  shall  be  recorded  in  the 
book  kept  for  that  purpose,  but  it  does  not 
mean  that  the  entry  in  that  book  shall  be 
necessary  to  pass  the  title.  It  does  not  say 
so,  and  nothing  but  a  strained  construction 
of  it  could  make  it  mean  that.  Nowhere  in 
our  corporation  laws  does  it  appear  ihat 
any  of  the  records  required  to  be  kept  are  in 
any  sense  public  records.  Section  43  of 
chapter  53  requires  a  list  of  the  stock- 
holders, showing  the  number  of  shares  and 
votes  to  which  each  is  entitled,  to  be  hung 
up  in  the  most  public  room  at  the  principal 
office  or  place  of  business  of  the  corporation, 
for  one  month  before  every  annual  meeting 
of  the  stockholders.  Section  47  of  the  same 
chapter  declares  that  the  funds,  books, 
correspondence,  and  papers  of  the  corpora- 
tion shall  be  at  all  times  subject  to  the  in- 
spection of  the  board  of  directors  or  com- 
mittee thereof,  appointed  for  the  purpose, 
or  of  any  committee  appointed  for  the  pur- 
pose by  a  general  meeting  of  the  stockhold- 
ers. No  provision  appears  to  give  to  the  in- 
dividual stockholder,  much  less  a  creditor  of 
his,  a  creditor  of  the  corporation,  or  a  whol- 
ly disinterested  person,  the  right  of  inspec- 
tion at  all  times  or  at  any  time.  The  board 
of  directors  is  required  by  §  46  of  chapter  53 
to  make  a  report  to  the  stockholders  at  the 
annual  meeting,  showing  the  condition  of 
the  corporation,  and  then  declares  that  "the 
board  shall  furnish  to  each  stockholder  re- 
quiring it,  a  true  copy  of  such  report,  to- 
gether with  a  list  of  the  stockholders  and 
their  places  of  residence."  By  S  47  of 
chapter  53,  every  stockholder  has  a  limited 
right  of  inspection.  It  is  only  for  thirty 
days  before  the  annual  meeting  of  stock- 
holders, and  extends,  not  to  the  "property 
and  funds,  books,  correspondence,  and 
papers  of  the  corporation,"  but  only  to  *'the 
minutes  of  the  resolutions  and  proceedings" 
of  the  board  of  directors. 

Not  a  word  appears  in  any  of  the  provi- 
sions just  discussed  from  which  it  can  rea- 
sonably be  inferred  that  they  were  intended 
by  the  legislature  to  vest  in  the  general 
public,  as  creditors  or  otherwise,  any  rights 
by  which  the  transfer  of  shares  is  in  any 
way  impeded  or  restricted.     But  when  99 
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35,  36,  and  37  of  chapter  53  apply,  it  may 
be  different.  Whether  Condon  ever  took 
any  certificates  for  the  shares  in  question 
does  not  appear.  As  he  could  hold  the 
shares  and  transfer  them  without  certifi- 
cates, the  court  cannot  assume  that  he  held 
them  otherwise.  However,  as  the  construc- 
tion of  these  sections  may  be  deemed  to  have 
some  bearing  upon  the  question  now  under 
consideration,  certain  purposes  which  they 
seem  to  have  been  intended  to  serve  will  be 
mentioned..  Judge  Holt,  speaking  for  this 
<sourt  in  Donnally  v.  Hearndon,  41  W.  Va. 
510,  23  S.  E.  646,  after  quoting  §§  19  and 
37  of  chapter  53,  said:  "The  manifest  pur- 
pose of  the  statute  is  to  permit  the  corpora- 
tion to  go  by  its  books  in  ascertaining  who 
is  the  owner  of  stock,  and  not  require  it  to 
go  out  on  the  street  and  hunt  them  up. 
.  .  .  Evidently,  one  of  the  objects  of  our 
statute  cited  above  was  to  free  banks  and 
other  corporations  from  the  danger  of  such 
loose  and  unreliable  evidence  of  notice  of 
ownership  of  stock,  by  authorizing  them,  in 
their  multitudinous  details  of  affairs,  to  go 
by  their  books  in  determining  the  owner- 
ship of  stock,  in  paying  dividends,  so  long 
as  they  are  acting  in  good  faith  and  with 
reasonable  care." 

Sections  36  and  37  do  not  apply  unless  a 
certificate  has  been  issued.  That  certificate 
is  evidence  against  the  corporation  of  the 
existence  of  the  share  and  its  ownership. 
As  long  as  it  is  out  of  the  possession  of  the 
corporation,  it  is  a  continuing  affirmation 
by  the  corporation  of  the  title  and  interest 
of  the  person  to  whom  it  was  issued.  10 
Cyc.  Law  &  Proc.  590.  A  transfer  made  on 
the  books  of  the  corporation  of  the  shares 
represented  by  the  outstanding  certificate 
might  operate  as  a  fraud  upon  the  rights  of 
an  innocent  purchaser  of  the  stock.  They 
are  assignable,  and  are  sometimes  said  to  be 
quasi  negotiable  instruments,  though  they 
are  not  really  negotiable  in  the  true  sense  of 
the  term.  10  Cyc.  Law  ft  Proc.  590.  Nor 
are  they  generally  held  to  be  securities  in 
the  legal  sense  of  the  term  (10  Cyc.  Law  & 
Proc.  690) ;  but  they  are  largely  so  used, 
and  our  statute  ( §  37 )  makes  them  evidence 
of  complete  title  as  between  the  parties  to 
the  sale  and  of  a  valid  pledge  when  they 
are  so  used.  To  allow  a  transfer  on  the 
books  of  the  company,  inconsistent  with  the 
rights  evidenced  by  the  outstanding  certifi- 
cate, would  produce  confusion  and  open  the 
door  to  fraud.  To  this  extent  the  legis- 
lature may  have  intended  to  protect  the 
public  against  fraudulent  transfers  on  the 
books  when  certificates  are  outstanding;  but 
the  corporation  and  all  its  stockholders, 
whether  holding  certificates  for  their  shares 
or  not,  have  a  deep  interest  in  the  subject. 
**The  corporation  has  a  dangerous  duty  to 
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perform  when  stock  has  been  attached  or 
sold  under  levy  of  execution,  and  a  registry 
is  requested  by  the  purchaser  at  such  sale 
or  by  a  purchaser  of  the  outstanding  certifi- 
cate of  stock.     Cook,  Corp.  9  489. 

Whether  intended  for  the  protection  of 
the  public  as  well  as  the  corporation,  or  not, 
it  seems  clear  that  §  36  inhibits  only  a 
transfer  upon  the  books  of  the  corporation 
without  a  surrender  of  the  certificate,  and 
does  not  further  restrict  the  power  of  the 
oAvner  of  the  shares  over  them.  It  compels 
the  officers  to  keep  the  record  of  shares  con- 
sistent with  the  outstanding  certificates  of 
shares,  so  that  neither  the  corporation, 
holders  of  stock,  nor  purchasers  of  shares 
can  be  prejudiced  or  endangered  by  any  evi- 
dence of  title  made  by  the  corporation  itself. 

The  holder  of  a  certificate  being  thus  pro- 
tected from  any  injurious  action  at  the  of- 
fice of  the  company,  his  transferee  of  that 
certificate,  whether  purchaser  or  pledgee,  is 
also  protected  both  from  the  acts  of  the 
corporation  by  said  §  36,  and  also  from'  the 
acts  of  the  transferrer  and  all  persons 
claiming  under  him,  whether  as  purchasers 
or  creditors,  by  the  provisions  of  §  37,  de- 
claring that,  if  any  person  sell,  pledge,  or 
otherwise  dispose  of,  any  shares  belonging 
to  him  to  another,  and  deliver  to  him  the 
certificate  for  such  shares,  with  a  power  of 
attorney  authorizing  the  transfer  of  the 
same  on  the  books  of  the  corporation,  the 
title  of  the  former  shall  vest  in  the  latter 
so  far  as  may  be  necessary  to  effect  the  sale, 
pledge,  or  other  disposal  of  said  shares,  not 
only  as  between  the  parties  themselves,  but 
also  as  against  the  creditors  of,  and  subse- 
quent purchasers  from,  the  former.  Is 
there  a  word  in  the  three  sections  by  which 
any  intent  to  confer  any  new  rights  upon 
the  creditor  of  a  stockholder  is  manifested? 
Because  §  37  says  the  delivery  of  the  certifi- 
cate, together  with  a  power  of  attorney, 
shall  effect  a  complete  sale  or  pledge  as  be- 
tween the  parties,  and  as  to  subsequent 
purchasers  from,  and  creditors  of,  the  trans- 
ferrer, does  it  follow  that,  without  such  de- 
livery, the  transferee,  under  a  purchase  for 
value  and  without  fraud,  would  not  have  a 
title  superior  to  the  claim  of  a  creditor  of 
the  transferrer  under  a  subsequent  attach- 
ment or  execution,  or  of  a  subsequent  pur- 
chaser who  has  not  himself  acquired  the 
certificate?  Suppose  the  certificate  is  lost 
or  destroyed,  or  not  within  reach  when  the 
owner  of  the  shares  represented  by  it 
wishes  to  pledge  or  sell  them,  and  the  pur- 
chaser or  pledgee  is  willing  to  part  with  his 
money  on  the  faith  of  a  simple  instrument 
of  writing,  purporting  to  assign  the  shares; 
can  this  not  be  done,  subject  to  the  riglits 
of  any  third  party  who  may  obtain  the 
certificate?  Not  a  word  in  the  statute  as- 
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serts  the  contrary.  Is  it  to  be  implied? 
Restrictions  upon  the  right  to  make  con- 
tracts are  not  often  so  established.  The 
statute  only  declares  what  shall  be  the  ef- 
fect of  making  a  transfer  in  a  particular 
manner,  leaving  the  parties  to  be  governed 
by  the  general  principles  of  law  and  equity, 
if  they  make  it  in  any  other  way.  If  the 
transfer  be  made  in  the  manner  indicated, 
the  transferee  need  show  nothing  but  the 
certificate  and  power  of  attorney  to  estab- 
lish a  perfect  title  as  against  everybody,  but 
the  corporation.  Without  the  certificate 
and  power  of  attorney  he  would  be  re- 
quired to  show  when,  under  what  circum- 
stances, and  for  what  sum  of  money  or 
other  valuable  consideration,  he  became  the 
owner.  It  is  obvious  that,  unless  §  36,  or 
some  other  provision  of  the  statute,  is  to  be 
regarded  as  a  registration  law  for  the  pro- 
tection of  the  public,  who  have  no  access  to 
the  books  of  the  company,  these  sections 
are  intended  only  to  protect  the  corporation 
and  those  who  claim  under  the  certificates 
of  stock.  That  neither  §  36  nor  any  other 
section  of  chapter  53  is  a  public  registration 
statute  is  made  plain  by  what  has  been 
said  in  former  parts  of  this  opinion.  That 
being  true,  the  mode  of  sale  mentioned  in 
§  37  relates  only  to  the  matter  of  register- 
ing the  transfer  on  the  books  of  the  corpora- 
tion, for  its  protection  and  that  of  holders 
of  the  certificate.  These  observations  on 
§§  35,  36,  and  37  of  chapter  63  are  only 
made  for  the  purpose  of  showing  that 
nothing  in  them  conflicts  with  the  con- 
clusion reached  respecting  the  status  of  an 
unregistered  transfer,  under  our  statutes, 
when  no  certificate  is  involved,  and  are  not 
to  be  taken  as  constituting  a  binding  ju- 
dicial construction  of  the  provisions  of  said 
sections.  Shares  of  corporation  stock  can 
only  exist  by  virtue  of  a  statute.  Our 
statute,  as  shown,  makes  them  property, 
and  vests  the  subscribers  with  title  before 
any  certificate  is  issued,  and  does  not  re- 
quire one  to  be  issued.  Owning  the  share 
without  a  certificate,  he  may  sell  it  with- 
out one,  or  with  one,  at  his  election.  The 
sale  in  this  case  was  of  stock  for  which  no 
certificate  had  been  issued.  The  jus  dis- 
ponendi  is  an  incident  of  ownership.  10 
Cyc.  Law  &  Proc.  577.  And  it  may  be  ex- 
ercised in  any  way  not  prohibited  by  the 
law.  As  our  statute  does  not  prescribe  any 
mode  of  sale  when  no  certificate  has  been 
issued,  the  owner  may  dispose  of  his  share 
in  such  manner  sls  would  suffice  to  pass  his 
title  to  any  other  chose  in  action  or  in- 
tangible property.  The  delivery  of  a  writ- 
ten instrument  assigning  the  property  is 
clearly  a  symbolic  delivery,  if  any  delivery 
is  necessary  in  such  case. 

An   account  for   merchandise,   for   labor, 
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for  materials,  for  rent,  or  for  any  other 
chose  in  action,  not  evidenced  by  writing 
or  acknowledgment  of  the  debtor,  may  be 
assigned  by  a  writing  such  as  was  signed 
and  delivered  in  this  case,  purporting  to  as- 
sign the  shares  in  question.  Why  is  it  not 
sufficient  in  this  case?  There  can  be  no 
substantial,  nor  even  a  plausible,  technical 
reason,  as  has  been  shown  by  authorities  as 
well  as  by  the  provisions  of  the  statute, 
making  possible  the  existence  of  this  kind 
of  property. 

In  Fisher  v.  Essex  Bank,  5  Gray,  373, 
holding  that  the  statutory  mode  of  transfer 
was  exclusive,  the  statute  having  said 
shares  were  transferable  only  on  the  books 
of  the  bank  and  at  the  banking  house,  the 
court  said:  "Before  any  method  was  estab- 
lished by  positive  law,  how,  by  what  mode, 
or  by  what  precise  and  definite  act,  such 
pro])erty  should  be  considered  as  ceasing  to 
be  the  property  of  the  seller  and  becoming 
the  property  of  the  purchaser,  courts  of 
justice  might  well  resort  to  the  common- 
law  modes  of  transferring  similar  in- 
corporeal interests,  and  hold  that  a  delivery 
of  the  only  muniment  of  title  held  by  the 
owner,  with  the  execution  and  delivery  of 
an  assignment  of  his  interest,  by  indorse- 
ment on  the  certificate  or  otherwise,  should 
by  analogy  be  held  to  be  a  valid  transfer, 
and,  when  notified  to  the  bank,  should  be 
considered  as  having  taken  effect  at  the 
date  of  such  delivery." 

As  before  demonstrated,  the  notice  is 
only  required  as  against  subsequent  pur- 
chasers. 

Having  no  doubt  about  the  sufficiency  of 
the  transfer  to  vest  title  in  the  transferee, 
nor  as  to  the  superiority  of  that  title,  equi- 
table though  it  may  be,  over  the  attachment 
Hen,  if  acquired  for  value  and  without 
fraud,  nothing  remains  to  be  determined 
but  the  question  whether  the  purchase  was 
for  value  and  in  good  faith. 

At  a  sale  under  a  decree  made  by  the  cir- 
cuit court  of  the  United  States  for  the  dis- 
trict of  West  Virginia,  in  May,  1890,  Levi 
Z.  Condon  became  the  purchaser  of  66,000 
acres,  or  more,  of  wild  lands,  situated  in 
Randolph  and  other  counties,  which  sale 
was  confirmed  July  1,  1800.  On  the  20th 
day  of  December,  1804,  it  appearing  to  the 
court  that  Ck)ndon  had  theretofore  paid  into 
the  registry  of  the  court  the  balance  of 
purchase  money,  and  had  by  deeds  dated 
March  25,  1892,  and  April  1,  1892,  con- 
veyed to  the  Condon  Lane  Boom  &  Lumber 
Company,  a  corporation,  the  said  lands,  it 
was  ordered  that  the  same  be  conveyed  to 
said  company,  and  it  was  accordingly  done. 
At  about  the  time  of  Condon's  conveyance 
to  the  Condon  Lane  Boom  &  Lumber  Com- 
pany, or  shortly  before  that  time,  he  owned 
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a  mill  on  Dry  Fork  river,  at  Bretz,  some 
miles  below  the  timber  lands  and  was  try- 
ing to  devise  some  way  of  getting  the  timber 
down  to  that  point,  and  desired  to  sell  the 
hemlock  bark  on  the  lands,  and  with  the 
proceeds  construct,  or  aid  in  constructing, 
a  railroad  up  said  river  to  these  lands.  H. 
Stowell  says  Condon  employed  him  in  June, 
1902,  to  find  a  purchaser  for  the  bark, 
agreeing  to  pay  him  $5,000  for  his  services 
upon  the  consummation  of  the  sale,  and 
that  afterwards,  in  February,  1894,  a  sale 
of  the  bark  to-  the  United  States  Leather 
Company,  at  the  price  of  $65,000,  was  effect- 
ed as  a  result  of  his  services  in  exploring 
the  land,  estimating  the  value  of  the  bark, 
and  furnishing  information  to  the  pur- 
chaser. The  sale  was  made  in  February, 
1894,  and  Stowell  assigned  his  claim  for 
the  $5,000  to  P.  Lipscomb,  who  in  December, 
1898,  proceeded  against  Condon  in  equity  as 
a  nonresident,  serving  the  order  of  attach- 
ment on  the  Condon  Lane  Boom  &  Lumber 
Company,  as  garnishee,  and  that  company 
answered,  admitting  that  according  to  its 
books  Condon  was  the  apparent  owner  of 
1,300  shares  of  common  stock  and  1,250 
shares  of  its  preferred  stock.  Later,  Albert 
N.  Horner  filed  his  petition,  claiming  to 
have  purchased  and  paid  for  all  of  said 
stock  long  before  the  service  of  the  order  of 
attachment,  and  to  have  owned  it  at  the 
time  of  said  service,  and  still  to  be  the  own- 
er of  it.  Jeff  Lipscomb,  administrator  of 
P.  Lipscomb,  in  whose  name  the  suit  was 
revived,  said  P.  Lipscomb  having  died  after 
instituting  the  suit,  filed  an  answer  deny- 
ing that  there  had  been  any  valid  purchase 
of  the  stock  by  Horner,  and  charging  that 
no  valuable  consideration  passed  from  him 
for  the  stock;  that  the  same  was  placed  in 
the  hands  of  Horner  by  Condon  "for  the 
sole  and  express  purpose  of  hindering,  de- 
laying, and  defrauding  the  said  plaintiff" 
out  of  the  collection  of  said  debt,  as  well  as 
other  creditors.  He  was  informed  and  be- 
lieved that  no  assignment  or  transfer  of  the 
stock  had  been  made  until  after  the  sending 
out  of  the  attachment,  and  that  then  Con- 
don and  Horner  conceived  and  executed  a 
plan  to  defeat  the  collection  of  the  debt,  by 
transferring  the  stock  after  the  service  of 
the  writ,  and  dating  the  transfer  back,  "in 
order  to  give  the  said  pretended  transfer  a 
semblance  of  having  been  done  for  a  valu- 
able consideration,"  all  of  which  said  trans- 
action was  intended  to  hinder,  delay,  and 
defraud  the  creditors  of  the  said  Condon, 
and  especially  "this  plaintiff." 

As  no  replication  to  this  answer  was  filed, 
and  no  depositions  were  taken  on  the  sub- 
ject-matter thereof  after  it  was  filed,  it  is 
insisted,  iipon  the  authority  of  Snyder  v. 
Martin,  17  W.  Va.  276,  41  Am.    Rep.    670; 

67  L.  R.  A. 


Bieme  v.  Ray,  37  W.  Va.  571,  16  S.  E.  804; 
and  Findlay  v.  8mith,  6  Munf.  142,  8  Am. 
Dec.  733, — that  the  allegations  of  fraud  on 
the  part  of  Hom^r,  contained  in  the  answer 
to  his  petition,  must  be  taken  as  true. 
Counsel  for  appellant.  Homer,  deny  the 
correctness  of  this  position,  saying  that  no 
answer  was  required.  For  this  they  rely 
upon  the  language  of  §  23  of  chapter  106  of 
the  Code,  under  which  the  petition  is  filed. 
This  section,  after  authorizing  the  filing 
of  the  petition,  says:  "The  court,  without 
any  other  pleading,  shall  impanel  a  jury  to 
inquire  into  such  claim." 

Though  originally  there  might  have  been 
difference  of  opinion  as  to  the  application 
of  this  statute  to  suits  in  equity  with  at- 
tachment, the  question  seems  to  have  been 
settled  in  favor  of  it.  In  Chapman  v,  Pitts- 
hurg  d  8.  R.  Co.  26  W.  Va.  324,  the  court 
seems  to  have  approved  the  ruling  in  Ander- 
son v.  Johnson,  32  Gratt.  558.  That  was  a 
suit  in  equity  founded  upon  an  attachment, 
and  the  court  held  as  follows:  "Where  per- 
sons claiming  the  property  attached,  or 
some  interest  in  it,  are  admitted  as  parties 
in  the  cause,  their  claim  is  to  be  tried  by  a 
jury  impaneled  for  the  purpose,  as  provided 
by  the  statute.  Code  of  1873,  chap.  148,  9 
25;  and  it  is  error  for  the  court  to  pass 
upon  the  claim  without  the  intervention  of 
a  jury."  Chapman  v.  Pittsburg  d  8.  R.  Co, 
was  also  a  suit  in  equity  with  an  attach- 
ment, and  Judge  Johnson,  in  discussing  it 
in  view  of  said  section  of  the  statute,  said : 
"If  the  petition  shows  a  prima  facie  right 
in  the  petitioner  to  the  property  in  the  peti- 
tion, a  title  better  than  that  of  the  defend- 
ant, then  the  court  should  impanel  a  jury 
to  inquire  into  the  claim." 

Although  the  inquiry  now  is  not  as  to  the 
right  to  a  trial  by  jury,  but  na  to  what 
pleadings  are  necessary  in  a  case  of  this 
kind,  the  two  decisions  just  referred  to  and 
others  apply  the  statute  in  question  to  all 
attachment  suits,  whether  in  equity  or  at 
law.  There  can  be  no  doubt  of  its  ap plica - 
bilitv  in  actions  at  law,  and  these  cases 
foreclose  any  question  as  to  the  intent  of 
the  legislature  to  apply  it  to  suits  in  equity. 

That  it  is  competent  for  the  legislature  to 
require  jury  trials  in  equity  proceedings 
cannot  be  doubted.  In  many  instances  it 
has  authorized  and  required  courts  of  equity 
to  direct  issues  out  of  chancery  to  the  law 
side  of  the  court  for  the  determination  of 
questions  of  fact  proper  for  ascertainment 
by  a  jury.  The  statute  governing  attach- 
ment proceedings  requires  a  trial  by  jury  of 
the  issue  made  on  a  plea  in  abatement,  de- 
nying the  existence  of  the  ground  upon 
which  the  attachment  is  sued  out.  Whether 
the  proceedings  are  entered  in  the  chancery 
order     book  or  the  law  order  book    of    the 
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same  court  is  more  a  matter  of  form  than 
substance,  though  it  is  sometimes  error  not 
to  enter  it  in  the  latter.  State  ex  rel. 
Pelton  V.  Irwin,  30  W.  Va..  404,  4  S.  E.  413. 
In  §  23,  providing  for  intervention  by  third 
parties,  the  legislature  may  have  intended  a 
direction  of  an  issue  and  trial  by  jury  in 
all  cases,  whether  the  title  set  up  was  legal 
or  equitable  in  its  nature.  But  if  it  were 
an  open  question  it  might  well  be  doubted 
whether  the  legislature  did  so  intend,  and 
whether  it  was  intended,  when  the  proceed- 
ing is  in  equity,  to  alter  the  rules  of  plead- 
ing, and  limit  the  pleadings  to  the  {>etition 
aione. 

The  statutory  provision  in  question  ap- 
pears for  the  first  time  in  the  Code  of  1849. 
The  object  of  the  amendment  is  stated  by 
the  revisers  in  their  report  (p.  761)  as  fol- 
lows: ''This  section,  as  altered  from  the 
present  law,  will  close  the  question  whether 
a  suit  in  equity  is  not  necessary  when  a 
party  claims  under  a  subsequent  attach- 
ment." Up  to  that  time  the  statute  had 
made  no  provision  for  any  third  party  who 
desired  to  dispute  the  validity  of  the  plain- 
tiff's attachment,  or  who  desired  to  assert 
a  lien  on  the  attached  property  under  any 
other  attachment  or  otherwise.  The  pro- 
vision was  as  follows:  "Whenever  the 
goods  and  chattels,  taken  by  virtue  of  any 
attachment,  shall  be  claimed  by  any  person, 
other  than  such  debtor,  the  court  shall  im- 
mediately (unless  good  cause  be  shown  by 
either  party  for  a  continuance)  direct  a 
jury  to  be  impaneled  to  inquire  into  the 
right  of  property."  Ck)de  1819,  chap.  123, 
S  16.  That  chapter  relates  to  both  foreign 
attachments  in  equity  and  attachments  at 
law;  but  the  distinction  between  the  two 
kinds  of  proceedings  seems  to  be  very  clear- 
ly marked,*  and  said  §  16  seems  to  be  ap- 
plicable to  the  latter  only. 

The  doubt  and  uncertainty  alluded  to  by 
the  revisers  is  exemplified  in  Erekine  v. 
Staley,  12  Leigh,  406,  and  Moore  v.  Holt,  10 
Gratt.  2S4.  Both  of  these  cases  arose  be- 
fore the  amendment  of  the  attachment 
statute  adverted  to,  and  their  nature  is 
indicated  by  point  1  of  the  syllabus  in 
Moore  v.  Holt,  which  reads  as  follows: 
"Process  in  a  foreign  attachment  is  served 
upon  a  garnishee  having  property  of  the 
absent  debtor  in  his  hands,  and  afterwards 
other  creditors  sue  out  attachments  at  law 
against  the  same  party  as  an  absconding 
debtor,  which  are  served  upon  the  same 
garnishee,  and,  before  the  foreign  attach- 
ment is  ready  for  a  hearing,  they  obtain 
judgments  and  an  order  for  the  sale  of  the 
property  in  the  hands  of  the  garnishee.  The 
plaintiff  in  the  foreign  attachment  may 
amend  his  bill  and  enjoin  the  sale."  In 
that  case  the  court  very  clearly  points  out 
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the  difference  between  foreign  attachment 
in  equity  as  it  existed  in  Virginia  at  that 
time,  and  the  statutorv  attachment  in 
equity  and  at  law  which  now  obtains  in  Vir- 
ginia and  this  state.  In  foreign  attachment, 
the  process,  with  an  indorsement  on  it  in 
the  nature  of  an  attachment,  created  a  lien, 
although  no  affidavit  at  all  had  been  filed; 
but  to  authorize  the  officer  to  take  the  ef- 
fects out  of  the  hands  of  the  garnishee,  or 
require  him  to  give  security  to  have  the 
same  forthcoming,  an  affidavit  M'as  neces- 
sary. For  the  amount  and  nature  of  the 
claim,  reference  was  had  to  the  bill.  The 
bill  and  process  with  the  indorsement  give 
a  lien.  Hence  the  title  was  drawn  into  the 
main  suit.  The  bill  asked  for  subjection  of 
the  property  to  satisfaction  of  the  debt, 
and  brought  it  within  the  jurisdiction  of 
the  court.  In  an  action  at  law  the  property 
came  into  the  case  by  reason  of  the  levy  of 
the  attachment  only.  All  this  suggests  the 
qucere  whether  the  legislative  object  was 
not  merely  to  enable  a  lien-holder,  by  exe- 
cution or  otherwise,  and^the  person  claim- 
ing an  equitable  title  to  the  attached  prop- 
erty in  a  proceeding  at  law,  to  assert  his 
claim  in  a  court  of  law, — a  thing  which  he 
could  not  do,  or  to  do  which  his  right  be- 
fore the  amendment  was  doubtful, — and  not 
to  work  any  change  whatever  in  the  rules 
governing  the  pleadings,  when  the  suit  in 
which  the  attachment  is  sued  out  is  in 
equity.  It  is  to  be  observed  that  Judge 
Moncure's  discussion  of  the  subject  in 
Anderson  v.  Johnson  is  limited  to  a  single 
paragraph  of  about  a  half  dozen  lines,  and 
makes  no  reference  whatever  to  the  history 
of  the  subject  or  reason  of  the  amendment. 
Nor  does  Judge  Johnson  enter  upon  any 
examination  of  it.  Moreover,  I  see  no  good 
reason  why  it  may  not  here  be  held  that  the 
parties,  by  going  into  equity,  have  waived 
the  right  to  a  trial  at  law,  since  fraud,  the 
real  core  of  the  controversv,  is  alwavs  a 
matter  of  equity  cognizance.  Though  not 
free  from  doubt  as  to  the  proper  construc- 
tion of  the  section,  I  yield  to  the  views  of 
tne  other  members  of  the  court,  who  are 
satisfied  with  the  interpretation  which  the 
Virginia  court  has  given  the  statute,  and 
which  this  court  has  approved,  as  already 
stated. 

Under  a  misapprehension  of  the  law,  su- 
perinduced by  the  action  of  the  parties,  the 
court  treated  the  petition  of  Horner  as  a 
cross  bill,  and  heard  the  matters  in  differ* 
ence  between  him  and  the  attaching  creditor 
upon  it  and  the  answer  thereto,  and  upon 
the  depositions  taken  and  filed  by  the 
parties.  In  bringing  the  case  on  to  be 
heard,  the  decree  contains  the  usual  recitals, 
except  that  it  refers  to  the  agreement  be- 
tween the  parties,  upon  which,  also,  it  was 
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heard.  This  is  an  agreement  entered  into 
between  Homer  and  the  plaintiff,  authoriz- 
ing the  filing  of  Horner's  petition  with  the 
clerk  of  the  court  in  vacation,  and  the  an- 
swer of  the  plaintiff  to  the  petition  within 
forty  days  from  the  date  of  the  agreement, 
and  providing  that  thereafter  the  parties 
might  go  on  "and  take  their  proof  upon  said 
petition  just  as  if  the  same  had  been  filed 
in  court,  and  mature  the  same  for  hearing; 
but  either  party  shall  have  a  right  to  object 
to  any  pleading  or  proof  just  as  if  the  same 
were  filed  in  court."  In  an  effort  to  be 
more  explicit  the  parties  repeated  the  agree- 
ment in  the  following  terms :  "All  legal  ob- 
jections' which  either  party  may  have  to  any 
pleading  or  evidence  are  reserved  for  the 
consideration  of  the  court,  and  the  hearing 
of  said  petition  shall  be  had  just  as  though 
the  same  and  the  bond  of  the  plaintiff  and 
the  answer  of  the  plaintiff  had  been  ten- 
dered in  open  court  for  the  action  of  the 
court;  and  it  is  further  agreed  that  the 
parties  may  take  such  legal  and  proper 
proof  upon  legal  notice  as  they  have  a  right 
to  take." 

Assuming  either  that  the  statute  did  not 
contemplate  a  i^rial  at  law  of  the  matters 
in  difference  between  the  petitioner  and  the 
plaintiff,  or  that,  if  it  did,  they  might  elect 
to  try  according  to  the  rules  of  equity  pro- 
cedure, depositions  were  taken  and  filed, 
and  the  court  disposed  of  the  case  as  one 
in  equity.  Considered  as  a  trial  at  law  by 
the  court  in  lieu  of  a  jury,  how  does  the 
case  stand?  No  witnesses  were  produced 
and  examined  to  prove  the  contention  of 
either  party.  No  ground  is  shown  for  the 
use  of  depositions  instead  of  oral  testimony 
of  witnesses.  Had  objection  been  made,  the 
depositions  could  not  properly  have  been 
used,  and  there  was  no  evidence  before  the 
court.  However,  counsel  for  appellant  now 
insists  that  the  action  of  the  court  shall  be 
treated  as  a  trial  at  law,  and  the  depositions 
to  prove  his  petition  as  having  been  proper- 
ly admitted.  The  court,  erroneously  treat- 
iug  the'  proceeding  as  governed  by  the  rules 
of  equity  practice,  regarded  the  allegations 
of  fraud  in  the  answer  as  true,  and  entered 
a  decree  for  the  plaintiff.  This  operated  a 
complete  surprise  upon  the  petitioner.  To 
permit  him  now  to  turn  the  proceeding  into 
one  at  law,  and  give  him  the  benefit  of  his 
depositions,  would  work  an  equally  great 
surprise  upon  the  plaintiff.  Hence  it  is 
plain  that,  under  a  misconception  of  the 
nature  of  the  proceeding,  there  has  been  a 
mistrial,  operating  injustice  to  both  parties. 
The  plaintiff  has  had  no  opportunity  to 
interpose  objections  to  the  introduction  of 
petitioner's  evidence  irregularly  taken  and 
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introduced.  The  petitioner  has  been  un- 
wittingly drawn  into  a  trap  which  denies 
him  the  benefit  of  his  evidence  on  merely 
technical  grounds.  The  principle  an- 
nounced in  Echols  v.  Tracetoell,  52  W.  Va. 
614,  44  S.  E.  164,  and  in  Armstrong  v. 
Orafton,  23  W.  Va.  50,  is  well  adapted  to 
situations  of  this  kind,  and  its  application 
will  enable  the  parties  to  have  a  fair  trial 
under  proper  rulings  by  the  court.  On  the 
theory  of  a  misconception  of  the  case  by 
both  counsel  and  the  court,  in  consequence 
of  which  there  had  been  no  fair  trial,  the 
appellate  court  reversed  the  decrees  in 
those  two  cases,  and  remanded  them. 
Viewed  from  this  point  of  observation,  the 
vice  of  the  proceeding  is  the  adoption  of  a 
wrong  mode  of  trial,  and  the  application  to 
the  trial  of  improper  rules  of  procedure. 

That  the  case  was  heard  on  the  agreement 
does  not  relieve  from  the  effect  of  this  ir- 
r^ularity.  The  parties  reserved  the  right 
to  make  all  proper  objections  to  the  plead- 
ings and  evidence,  and,  under  the  rules 
governing  the  mode  of  trial  adopted,  no 
objections  would  have  been  .entertained. 
Hence  it  was  useless  to  make  any.  We  can- 
not assume  that  the  appellee  would  have  re- 
lied upon  the  want  of  a  replication,  or 
failed  to  object  to  the  introduction  of  dep- 
ositions, without  grounds  therefor  having 
been  shown,  had  he  been  informed  that  the 
trial  was  at  law  instead  of  in  equity.  He 
agreed  that  proof  might  be  taken  under  the 
apprehension  that  the  proceeding  was  gov- 
erned by  the  rules  of  equity  pleading  and 
practice.  This  is  manifest  from  the  terms 
of  the  agreement.  Therefore  he  cannot  be 
said  to  have  consented  to  the  use  of  the  dep- 
ositions on  a  trial  at  law,  and  in  fact,  as 
well  as  in  law,  the  record  shows  there  never 
was  any  such  trial. 

The  position  of  counsel  for  appellant  is 
open  to  another  serious  objection.  The  rec- 
ord does  not  show  any  express  waiver  of  a 
jury  by  the  appellee.  The  decision  is  in  his 
favor.  Appellant  would  reverse  the  decree, 
and  then  have  the  court  render,  against  the 
appellee,  a  new  decree,  such  as,  in  the  opin- 
ion of  counsel  for  appellant,  the  court  be- 
low should  have  entered.  While  an  adjudi- 
cation in  favor  of  the  appellee,  without  the 
waiver  of  a  jury,  might  stand,  because  he 
cannot  be  prejudiced  thereby,  one  against 
him  might  be  fatally  erroneous  for  want  of 
such  waiver.  In  decreeing  against  him  this 
court  is  bound  to  notice  and  protect  his 
rights.  That  a  jury  may  be  waived  is  be- 
yond doubt,  but  the  legislature  has  seen  fit 
to  prescribe  the  manner  in  which  such  waiv- 
er shall  be  shown,  namely,  by  consent  of  the 
parties  or  their  counsel  entered  of  record. 
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Section  29  of  chapter  116  of  the  Code  of 
1899.  This  statute  was  put  in  the  Code  of 
1849  upon  the  recommendation  of  the  re- 
viaersy  at  a  time  when  the  constitutional 
^aranty  of  jury  trial  was  in  a  form  dif- 
ferent from  that  in  which  it  now  appears; 
but  the  alteration  in  its  language  makes  it 
>no  less  sacred,  and  our  lawmakers  have  not 
exercised  their  discretion  to  dispense  with 
the  statutory  requirement  as  to  the  manner 
in  which  such  waiver  shall  be  evidenced. 
Through  all  the  mutations  of  our  organic 
and  other  laws,  thev  have  suffered  the  stat- 
ute  to  remain  wholly  unaltered,  and  its 
provisions  have  been  uniformly  observed 
down  to  the  present  time,  so  far  as  the  re- 
ported decisions  of  this  court  disclose.  For 
more  than  half  a  century  the  statute  has 
stood,  working  no  inconvenience,  and  yet 
effectually  guarding  this  most  important 
and  sacred  right  of  the  citizen  against  in- 
advertent and  inconsiderate  waiver.  In 
view  of  all  this,  it  would  be  clearly  con- 
trary to  legislative  intent,  and  a  violent 
innovation  upon  our  settled  practice,  to  per- 
mit any  form  of  waiver  different  from  that 
prescribed  by  the  statute.  None  of  our  de- 
cisions seem  to  countenance  any  authority 
in  the  court  to  try  civil  and  misdemeanor 
cases  except  when  the  record  shows  a  waiv- 
er by  consent.  King  v.  Burdett,  12  W,  Va. 
688;*  Ramsburg  v.  Erh,  16  W.  Va.  777; 
Bank  of  Ravenswood  v.  Hamilton,  43  W. 
Va.  76,  27  S.  E.  296.  In  some  jurisdictions 
there  is  a  presumption  of  waiver  when  the 
record  is  silent  on  the  subject  (17  Am.  & 
Eng.  Enc.  Law,  pp.  1103,  1109)  ;  but,  where 
the  mode  of  waiver  is  prescribed  by  statute, 
that  mode  is  generally  held  to  be  exclusive. 
17  Am.  &  Eng.  Enc.  Law,  p.  1099. 

In  a  trial  upon  the  petition  it  will  be 
competent  for  a  jury,  or  the  court  trying 
in  lieu  of  a  jury,  to  inquire  into  the  bona 
fides  of  Homer's  purchase.  Fraud,  if 
proved,  will  vitiate  the  sale,  and  it  is  with- 
in the  legislative  power  to  dispense  with  a 
plea  or  other  specification  sotting  it  up  by 
way  of  defense  on  the  question  of  title.  "It 
is  as  competent  for  a  jury  to  investigate 
fraud  as  a  chancellor.  The  evidence  to  sus- 
tain actual  fraud  must  be  the  same,  in  sub- 
stance and  effect,  in  one  form  that  it  is  in 
the  other."  Baltimore  d  0.  R.  Co.  v.  Laf- 
ferty,  2  W.  Va.  104;  Baltimore  d  0.  R.  Co. 
V,  Lafferty, .  14  Gratt.  478 ;  Jones  v.  Wood, 
16  Pa.  25;  Wilson  v.  York  d  M.  R.  Co.  11 
Gill  &  J.  58. 

For  the  reasons  aforesaid,  the  decree  must 
he  reversed  and  the  cause  remanded  for  trial 
upon  the  petition  of  the  appellant.  Homer, 
in  accordance  with  the  principles  herein 
stated,  and,  further,  according  to  the  rules 
and  principles  of  equity. 
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V, 

Willie  HICKMAN,  Piff.  in  Err, 
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*1.    The  o^-ner  of  land  executes  a  lease 
tbereon    for    oil    and    sras    pnrpo>e>y 

by  which  It  fs  agreed  that  the  lessees  shall 
have  the  privilege  at  any  time  to  remove 
therefrom  all  machinery  and  fixtures  placed 
on  said  premises.  Under  this  lease,  the  les- 
sees and  their  assignees,  for  the  purpose  of 
exploring  for  oil  and  gas,  placed  on  the  land 
an  engine,  wooden  oil-well  rig,  wooden  oil 
tanits,  casing,  pipes,  rubber  belt,  and  other 
appliances  of  like  character,  necessary  for 
the  prosecution  of  that  work.  Afterwards 
the  lease  was  forfeited  and  terminated  for 
the  noupayment  of  rental.  Held,  that  said 
machinery  and  fixtures  did  not  become  parts 
of  the  freehold,  and  that  said  lessees,  or  the 
owners  of  the  machinery  and  fixtures,  had  a 
reasonable  time  after  the  termination  of  said 
lease  in  which  to  remove  said  property  from 
the  land. 
2.  1%'liat  In  a  reasonable  time  for  the 
removal  Is  to  be  determined  from  all  the 
facts  and  circumstances  of  the  case. 

(October  25,  1904.) 

ERROR  to  the  Circuit  Court  for  Harrison 
County  to  review  a  judgment  in  favor 
of  plaintiffs  in  an  action  brought  to  recover 
the  value  of  certain  chattels  which  had  been 
placed  upon  defendant's  property  while 
plaintiffs  were  in  possession  of  it  under  a 
lease,  and  to  which  defendant  had  asserted 
title.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  Grandison  Smitk,  for 
plaintiff  in  error: 

The  things  sued  for  are  fixtures. 

Jones  V.  8hufflin,  45  W.  Va.  729,  72  Am. 
St.  Rep.  848,  31  S.  E.  975;  Childs  v.  Hurd, 

32  W.  Va.  66,  9  S.  E.  362. 

Things  afi&xed  to  realty  remaining  at- 
tached after  the  termination  of  the  lease 
cannot  be  removed. 

Graves,  Real  Prop.  chap.  2,  p.  9;  Morey 
V.  Hoyt,  62  Conn.  542,  19  L.  R.  A.  611,  26 
Atl.   127;  Shellar  v.  Shivers,  171   Pa.  569, 

33  Atl.  95;   McFadden  v.  Crawford,  36  W. 
Va.  671,  32  Am.  St.  Rep.  894,  15  S.  E.  408. 

*[Ieadnotes  by  Miller,  J. 


Note. — For  other  cases  in  this  series  as  to 
eflfect  of  agreement  to  prevent  fixtures  from  be- 
coming a  part  of  realty,  see  Mulr  v.  Jones.  19 
L.  R.  A.  441,  and  note;  McFadden  v.  Allen. 
19  L.  R.  A.  446 ;  German  Sav.  &  L.  Soc.  v. 
Weber,  38  L.  R.  A.  267;  Puller-Warren  Co.  v. 
Ilarter,  53  L.  R.  A.  603 ;  Anderson  v.  Creamery 
Package  Mfg.  Co.  56  L.  R.  A.  555 ;  Schellenberg 
y.  Detroit  Heating  &  Lighting  Co.  57  L.  R.  A. 
632;  Peaks  v.  Hutchinson,  59  L.  R.  A.  279: 
Schmaltz  V.  York  Mfg.  Co.  59  L.  R.  A.  907 ;  and 
Beeier  v.  C.  C.  Mercantile  Co.  60  L.  R.  A.  283. 
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A  lessee's  property  in  fixtures,  remaining 
on  the  leased  premises,  terminates  with  the 
lease* 

Childa  V.  Hurd,  32  W.  Va.  66,  9  S.  E. 
362;  Jones  v.  Shufflin,  46  W.  Va.  729,  72 
Am.  St.  Rep.  848,  31  S.  E.  975;  Graves,  Real 
Prop.  chap.  2,  p.  16. 

By  the  common  law,  a  leasehold  interest 
in  land  is  personal  property.  Trade  fix- 
tures put  up  by  the  lessee,  although  real  es- 
tate as  between  lessor  and  himself,  while 
annexed  to  the  land,  yet  may,  during  the 
term  of  the  lease,  be  severed  by  the  lessee, 
or  by  one  deriving  title  from  him,  and  thus 
reconverted  to  their  original  condition  as 
chattels. 

Freeman  v.  Datoaon,  110  U.  S.  264,  28  L. 
ed.  141,  4  Sup.  Ct.  Rep.  94;  United  States 
y.  Stotoell,  133  U.  S.  1,  33  L.  ed.  656,  10 
Sup.  Ot.  Rep.  244;  Sampson  v.  Camper- 
doum  Cotton  Mills,  64  Fed.  939;  Morey  v. 
Hoyt,  62  Onn.  542,  19  L.  R.  A.  611,  26  Atl. 
127. 

When  Grartlan  voluntarily  declined  to  pay 
the  November  rental,  leaving  these  fixtures 
on  the  leased  premises,  he  must  be  held  to 
have  knowingly  and  deliberately  abandoned 
his  property  in  the  lease  and  in  the  fixtures 
at  the  same  time. 

There  is  one  line  of  decisions  holding  that 
fixtures  may  not  be  removed  after  the  ter- 
mination of  the  lease  and  possession  there- 
under, whether  it  is  terminated  suddenly  by 
forfeiture,  by  death,  or  the  happening  of 
some  other  uncertain  event  or  not,  and 
whether  the  control  of  such  event  is  within 
or  outside  the  power  of  the  lessee. 

Childs  V.  Hurd,  32  W.  Va.  66,  9  S.  E. 
362;  Jones  v.  Shufflin,  45  W.  Va.  729,  72 
Am.  St.  Rep.  848,  31  S.  E.  975;  Graves,  Real 
Prop.  chap.  2,  p.  9;  Taylor,  Land.  &  T.  § 
661 ;  Morey  v.  Hoyt,  62  Conn.  542,  19  L.  R. 
A.  611,  26  Atl.  127;  Kutter  v.  Smith,  2 
Wall.  491,  17  L.  ed.  830;  Friedla/nder  v. 
Hevoitt  {Friedlander  v.  Ryder)  9  L.  R.  A. 
700,  and  note,  30  Neb.  785,  47  N.  W.  83. 

There  is  another  line  of  decisions  which 
announces  the  contrary  doctrine,  as  obiter 
dictum  in  oil  cases,  that  in  a  certain  ex- 
cepted class  of  cases  the  tenant  may  remove 
fixtures  after  the  termination  of  the  lease, 
within  a  reasonable  time. 

Cassell  v.  Crothers,  193  Pa.  359,  44  Atl. 
446;  Shellar  v.  Shivers,  171  Pa.  569,  33  Atl. 
95. 

The  contingency  which  terminated  the 
lease  in  the  two  Pennsylvania  cases  was  be- 
yond the  power  of  the  les'bees  to  control. 
At  bar  the  lease  was  not  so  terminated  and 
the  lessees  never  had  an  estate  either  by 
sufferance  or  at  will,  and  therefore  the  inci- 
dents of  such  estates  never  attached. 

2  McAdam,  Land.  &  T.  716;  2  Minor, 
Inst.  chap.  9,  4th  ed.  p.  199;  1  Tucker's  Bl. 
67  L.  R.  A. 


Com.  bk.  2,  *82;  Sampson  v.  Camperdoion 
Cotton  Mills,  64  Fed.  939;  Friedlander  v. 
Hewitt  {Friedlander  v.  Ryder)  9  L.  R.  A. 
700,  and  note,  30  Neb.  785,  47  N.  W.  83. 

The  contract  does  not  extend  the  time  of 
removal  of  fixtures  beyond  the  life  of  the 
lease. 

Shellar  v.  Shivers,  171  Pa.  569,  33  Atl. 
95. 

If  a  doubt  arises  on  the  lease,  that  doubt 
must  be  resolved  in  favor  of  Hickman. 

Thornton,  Oil  &  Gas,  §  219,  p.  249. 

The  "reasonable  time"  dictum  of  Shellar 
v.  Shivers  cannot  cover  any  time  of  idle 
waiting,  much  less  two  hundred  and  forty- 
six  days  of  absolute  idleness  before  begin- 
ning to  remove  fixtures. 

Burk  V.  Hollis,  98  Mass.  66. 

Messrs.  Jackson  ic  Patton  and  Jolin 
»1  for  defendants  in  error. 


Miller,  J.,  delivered  the  opinion  of  the 
court: 

Miranda  A.  Hickman  and  Willie  Hick- 
man, her  husband,  executed  to  John  F.  Phil- 
lips and  J.  Perry  Thompson  a  lease  bearing 
date  on  the  29th  day  of  May,  1900,  on  a 
tract  of  112i  acres  of  land  in  Harrison 
county,  for  oil  and  gas  purposes.  By  suc- 
cessive assignments  of  the  lease,  W.  S.  Mow- 
ris,  Thomas  Gartlan,  and  the  Southern  Oil 
Company  acquired  an  interest  therein. 
The  lease  stipulates,  among  other  things, 
that  the  parties  of  the  first  part  *'do  grant, 
demise,  lease,  and  let  unto  the  parties  of 
the  second  part,  their  heirs,  executors,  ad- 
ministrators, or  assigns,  for  the  sole  and 
only  purpose  of  mining  and  operating  for 
oil  and  gas,  and  of  laying  pipe  lines,  and  of 
building  tanks,  stations,  and  structures 
thereon  to  take  care  of  said  products,  all 
that  certain  tract  of  land,"  etc.  (describ- 
ing it).  In  another  clause  thereof  "it  is 
agreed  that  this  lease  shall  remain  in  force 
for  the  term  of  five  years  from  this  date 
[the  date  of  the  lease],  and  as  long  there- 
after as  oil  or  gas,  or  either  of  them,  is  pro- 
duced therefrom  by  the  said  parties  of  the 
second  part,  their  successors  and  assigns. 
.  Provided,  however,  that  this  lease 
shall  become  null  and  void,  and  all  rights 
herein  shall  cease  and  determine  unless  a 
well  shall  be  completed  on  the  said  prem- 
ises within  ninety  days  from  the  date  here- 
of, or  unless  the  lessees  pay  at  the  rate  of 
$125.00  quarterly  in  advance  for  each  addi- 
tional three  months  such  completion  is  de- 
layed from  the  time  above  mentioned  for 
the  completion  of  such  well  until  a  well  is 
completed;  and  it  is  agreed  that  the  com- 
pletion of  such  well  shall  be  and  operate  as 
a  full  liquidation  of  all  rentals  under  this 
provision  during  the  remainder  of  the  term 
of  this  lease.     .     .     .     It  is  agreed  that  the 
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second  parties  shall  have  the  privilege 
.  .  .  at  any  time  to  remove  all  machin- 
ery and  fixtures  placed  on  the  premises/' 

It  is  admitted  by  the  parties  to  this  ac- 
tion that  Mowris,  Gartlan,  and  said  oil 
company  went  upon  the  land  under  the 
lease  and  drilled  one  well  for  oil  and  gas, 
which  was  completed  about  the  middle  of 
January,  1901,  and  shot  by  thenl  on  the  13th 
day  of  February  of  the  same  year;  that  the 
parties  last  mentioned  paid  the  rental  un- 
der the  lease  on  the  29  th  day  of  August, 
1901,  for  the  quarter  ending  on  the  29th 
day  of  November,  1901,  which  rental  was 
accepted  by  Hickman  and  Mrs.  Hickman, 
the  then  owners  of  the  land,  but  no  other 
rental  provided  for  in  the  lease  appears  to 
have  ever  been  paid. 

On  the  31st  day  of  December,  1901,  said 
Willie  Hickman  commenced  his  suit  in 
chancery  in  the  circuit  court  of  Harrison 
county  against  Mowris,  Gartlan,  the  South- 
ern Oil  Company,  Phillips,  and  Thompson, 
and  on  the  7  th  day  of  January,  1902,  pre- 
sented his  bill  to  the  judge  of  said  court,  in 
which  he  sets  up  said  lease  and  the  several 
assignments  thereof,  and  filed  therewith 
copies  of  the  same,  and,  in  substance,  al- 
leges therein  that  Mowris  and  the  oil  com- 
pany, claiming  to  be  equal  owners  of  the 
lease,  had  drilled  one  well  on  said  land, 
marked  on  the  plat  filed  as  "No.  1,"  which 
was  completed  by  them  about  the  middle  of 
January,  1901 ;  that  it  was  afterwards  shot, 
apd  declared  by  them  to  be  a  dry  hole,  and 
not  worth  cleaning  out;  that  said  lease  had 
been  abandoned  by  the  said  defendants,  and 
active  operations  thereon  for  oil  and  gas 
continuously  discontinued  ever  since  the 
middle  of  January,  1901,  until  the  31st  day 
of  December,  1901;  that  the  defendants 
have  paid  no  rental  on  said  land  since  the 
29th  day  of  August,  1901;  that  on  the  Slst 
day  of  December  last  aforesaid,  they  again 
entered  upon  said  land  with  screw,  circle, 
water  barrels,  bailer,  stern,  and  cable, 
hauled  the  same  to  the  well,  and  proceeded 
to  lay  pipe  for  the  purpose  of  furnishing 
fuel  to  said  well  from  another  well  on  a 
neighboring  farm.  The  bill  then  charges 
that  the  said  lease  and  assignments  thereof 
are  null  and  void,  and  constitute  and  are  a 
cloud  upon  plaintiff's  title  to  said  land,  and 
prays  that  said  lease,  and  the  several  assign- 
ments thereof,  be  declared  forfeited  and  can- 
celed as  such  cloud,  and  that  defendants,  and 
each  of  them,  be  restrained  and  enjoined 
from  entering  upon  said  land,  and  from  do- 
ing any  and  all  things  under  said  lease,  or 
any  of  the  assignments  thereof. 

The  injunction  was  granted  as  prayed  for. 
The  bill  was  filed  at  rules,  and  the  cause 
regularly  matured  for  hearing,  and  on  the 
22d  day  of  May,  1902,  the  court  made  and 
07  L.  R.  A. 


entered  its  decree  therein  in  the  words  and 
figures  following,  to  wit:  'This  cause 
came  on  this  day  to  be  heard  upon  the 
plaintiff's  bill  and  exhibits  therewith  filed, 
and  was  argued  by  counsel.  Whereupon  it 
appears  to  the  court  that  this  cause  was 
regularly  matured  at  rules,  and  the  sum- 
mons duly  served  on  all  the  defendants, 
and  the  plaintiff's  bill  taken  for  confessed, 
and  cause  set  for  hearing  at  March  rules, 
1902;  and  it  further  appears  to  the  court 
that  the  plaintiff  is  entitled  to  the  relief 
prayed  for  in  his  bill.  It  is  adjudged,  or- 
dered, and  decreed  that  the  lease  therein  de- 
scribed as  the  Phillips  and  Thompson  lease, 
bearing  date  on  the  29th  day  of  May,  1902, 
and  all  assignments  thereof,  and  contracts 
thereunder,  and  a  subsequent  lease  of  the  3 
acres  around  the  buildings  in  said  Phillips 
and  Thompson  lease  reserved,  are  forfeited 
and  constitute  a  cloud  upon  the  plaintiff's 
title  to  the  land  therein  described,  and  are 
hereby  canceled,  and  the  said  defendants  are 
ordered  to  surrender  to  the  plaintiff  the 
said  lease  and  all  assignments  thereof." 

Hickman  on  the  14th  day  of  July,  1902, 
sent  by  registered  mail  to  the  several  per- 
sons to  whom  it  is  addressed,  copies  of  the 
following  notice:  "To  Thomas  Gartlan, 
The  Southern  Oil  Company,  a  corporation, 
J.  Perry  Thompson,  John  F.  Phillips,  and 
W.  S.  Mowris:  You  are  hereby  notified 
that  the  oil-well  rig,  at  well  No.  1,  casing 
and  all  fixtures  and  machinery  of  every 
kind  or  character,  and  all  property  now  on 
my  farm  on  Indian  Run,  in  Harrison  coun- 
ty. West  Virginia,  belong  to  me  and  are  my 
property;  and  you  are  further  notified  not 
to  remove  the  same  or  any  part  thereof; 
and  you  are  still  further  notified  not  to 
trespass  upon  my  said  farm  or  any  part 
thereof  for  any  purpose  whatever," — ^which 
copies  appear  to  have  been  received  by 
them,  respectively,  from  the  14th  to  tfa^ 
28th  days  of  July,  1902.  It  is  also  proved 
that  this  notice  was  the  first  claim  of  own- 
ership that  Hickman  had  made  to  the  prop- 
erty in  controversy,  and  was  the  first  knowl- 
edge that  the  defendants,  or  any  of  them, 
had  of  the  determination  of  the  said  chan- 
cery cause  or  of  such  claim. 

On  the  1st  day  of  August,  1902,  an  ac- 
tion in  detinue  was  commenced  in  the  cir- 
cuit court  of  Harrison  county  by  said  Gart- 
lan, Mowris,  the  Southern  Oil  Company, 
Phillips,  and  Thompson  against  Hickman 
for  the  recovery  of  sundry  goods  and  chat- 
tels, to  wit:  2,777  feet  of  6f-inch  casing 
(National  Tubeworks  manufacture),  value, 
$1,041.73;  200  feet  10-inch  casing  (Nation- 
al Tubeworks  manufacture),  of  the  value  of 
$192;  1  12x12  Eureka  Engine  (Boiler 
Works  of  Oil  City  manufacture),  of  the 
value  of  $232.50;  \  wooden  oil-well  rig,  val- 
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ue  $200;  1  250-baTrel  wooden  oil  tank,  of 
the  value  of  $30;  1  rubber  belt,  6x12,  95 
feet  long,  of  the  value  of  $50;  1  6|-inch  T, 
cast  irpn,  of  the  value  of  $3.32;  3  6i-inch 
L's,  cast  iron,  of  the  value  of  $6.98;  all  of 
said  property  being  of  the  value  of  $1,846.- 
53;  said  property  being  in  the  possession  of 
the  said  Willie  Hickman, — and  $1,000  dam- 
ages for  the  detention  of  the  same,  and  be- 
ing the  machinery  and  fixtures  placed  by 
them  on  the  leased  premises.  Whereupon, 
the  affidavit  and  bond  as  required  by  law 
having  been  filed  by  the  plaintiffs  in  the 
case  at  the  commencement  of  the  action, 
the  sheriff  was  directed  to  seize  and  take  in- 
to his  possession  the  property  mentioned, 
which  he  did,  and  delivered  the  same  to 
plaintiffs.  A  declaration  having  been  filed, 
there  was  a  trial  of  the  action  to  a  j^vy,  a 
verdict  in  favor  of  plaintiffs  for  the  prop- 
erty sued  for,  a  motion  by  defendant  to 
have  said  verdict  set  aside,  which  was  by 
the  court  overruled,  and  a  judgment  that 
the  plaintiffs  should  retain  possession  of 
the  said  property  mentioned  and  described 
in  the  verdict  of  the  jury,  and  that  the 
plaintiffs  should  also  recover  their  costs  ex- 
pended. Upon  petition  of  Hickman,  a  writ 
of  error  to  said  judgment  was  allowed  by 
a  judge  of  this  court.  He  complains  that 
the  court  refused  to  set  aside  the  verdict  of 
the  jury  and  grant  to  him  a  new  trial  of 
the  action,  that  a  certain  instruction  was 
given  to  the  jury  on  motion  of  plaintiffs, 
and  that  certain  other  instructions  were  re- 
fused, all  of  which  rulings  of  the  court,  he 
asserts,  were  and  are  erroneous  and  preju- 
dicial to  him. 

In  addition  to  the  facts  hereinbefore  stat- 
ed, the  following  agreed  statement  was  read 
to  the  jury  as  evidence  on  the  trial  of  said 
action:  '*It  is  admitted  by  the  parties: 
That  the  plaintiffs  placed  the  property  in 
controversy  upon  the  land  of  the  defendant 
embraced  in  the  lease  of  May  29,  1900,  for 
the  purpose  of  drilling  and  operating  for  oil 
and  gas  under  the  lease.  That  one  well  was 
drilled  in  by  the  plaintiffs  and  completed 
about  the  middle  of  January,  and  shot  by 
the  plaintiffs  on  the  13th  of  February,  1901. 
The  plaintiffs  paid  the  rental  under  the 
lease  on  the  29th  day  of  August,  1901,  for 
the  quarter  ending  November  28,  1901, 
which  rental  was  accepted  by  the  then  own- 
ers of  the  property,  the  defendant  and  his 
wife,  Mrs.  Miranda  Hickman.  The  well  in 
question  was  drilled  to  a  depth  of  3,208 
feet,  and  the  casing  inserted  to  the  proper 
depth,  to  wit,  about  2,100  or  2,200  feet. 
That  a  derrick  was  built  over  the  well  for 
the  purpose  of  drilling,  or  running  the  drill- 
ing tools  in  the  usual  way,  and  constructed 
in  the  usual  manner,  to  the  usual  height, — 
about  82  feet, — and  that  iron  tubing  or  cas- 
67  L.  R.  A. 


ing  was  inserted  in  the  well,  which  is  de- 
scribed in  the  declaration.  That  the  en- 
gine sued  for  was  set  or  placed  in  an  engine 
house,  and  connected  with  the  derrick  with 
drilling  tools  in  the  usual  way,  and  the 
tanks  described  in  the  declaration  were  set 
or  placed  about  75  feet  from  the  derrick,  or 
south  of  the  well,  for  the  purpose  of  receiv- 
ing the  oil.  That  the  derrick  is  described 
in  the  declaration  as  one  wooden  oil-well 
rig.  The  T's  and  L's  were  used  for  the  pur- 
pose of  connecting  the  well  with  the  tank, — 
in  other  words,  the  piping  leading  from  the 
tank  to  the  well.  That  all  the  property 
sued  for  in  the  declaration  was  connected  in 
the  usual  way  and  manner  of  connecting 
said  property  for  the  drilling  and  operating 
of  the  well,  and  was  necessary  for  that  pur- 
pose, and  used  for  that  purpose.  That 
shortly  after  the  28th  day  of  November, 
1901,  the  defendant  posted  notices  in  writing 
upon  all  the  outer  gates  of  the  land  em- 
braced in  the  lease,  notifying  the  plaintiffs, 
or  anyone  acting  under  them,  to  keep  off  the 
property,  and  t!hat  the  defendant  claimed 
that  the  lease  had  been  forfeited  for  the 
failure  to  pay  rent;  neither  the  plaintiffs 
nor  any  of  their  agents  at  that  time  being 
on  the  property.  That  the  same  notice  and 
claim  were  given  verbally  by  the  defendant 
to  Clint  Cothrop  and  other  of  the  agents  of 
the  plaintiffs  at  the  same  time.  That  no 
rental  was  paid  after  the  28th  of  August, 
1901,  as  before  stated.  That  on  the  31st 
day  of  December,  1901,  the  employees  of  the 
plaintiffs,  and  by  authority  of  the  plaintiffs, 
after  the  notice  aforesaid  had  been  given,, 
went  upon  said  property,  and  by  warrant 
sued  out  on  the  1st  day  of  January,  1902, 
were  arrested  as  trespassers,  taken  before 
a  justice  of  the  peace,  and  the  cause  contin- 
ued at  the  instance  of  the  defendants  in  the 
warrant,  and  before  trial  an  injunction  was 
granted  in  the  chancery  suit  of  Willie  Hick- 
man against  Thomas  Gartlan  and  others, 
then  pending  in  the  circuit  court  of  Harri- 
son county.  Thomas  Gartlan  and  others- 
were  then  not  prosecuted  further  under  said 
warrants,  but  the  same  were  dismissed. 
That  on  the  13th  day  of  February,  1901,  the 
employees  of  the  plaintiffs,  by  authority  of 
the  plaintiffs,  went  upon  the  land  and  shot 
the  well,  and  on  the  15th  of  January,  1902, 
by  authority  of  the  plaintiffs,  again  went 
upon  the  property  and-  shot  the  well  a  sec- 
ond time.  It  is  admitted  that  the  property 
in  question  is  of  the  value  made  in  the  dec- 
laration, that  the  property  in  controversy 
was  taken  by  the  plaintiffs  at  the  time  of 
the  institution  of  this  suit  by  giving  bond, 
and  that  the  same  was  not  replevied  by  the 
defendant.  It  is  admitted  that  a  demand 
was  made  upon  the  defendant  for  the  prop- 
erty in   controversy   shortly  before  the   in- 
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stitution  of  this  action,  he  exact  date  be- 
ing July  26,  1902,  which  demand  in  writing 
is  filed  as  a  part  of  this  statement,  marked 
'Demand.'  That  the  lease  under  which  the 
plaintiffs  entered  and  placed  the  property 
upon  the  land  of  the  defendant  was  in  the 
following  words  and  figures:  .  .  .  That 
all  the  property  in  controversy  remained  in 
place  as  it  was  at  the  time  said  well  was 
drilled  and  operated  until  delivered  to 
plaintiff  by  the  sheriff  in  this  suit.  The 
record  of  the  chancery  cause  of  Willie  Hick- 
man against  Thomas  Gartlan,  the  Southern 
Oil  CJompany,  J.  Perry  Thompson,  John  F. 
Phillips,  and  W.  S.  Mowris,  instituted  in 
the  circuit  court  of  Harrison  county  on  the 
31st  day  of  December,  1901,  is  filed  as  a 
part  of  this  statement,  marked  'Exhibit 
Record.'  The  amount  of  the  defendant's 
damages  in  the  event  the  verdict  and  judg- 
ment shall  be  for  the  defendant  shall  be 
1100.  It  is  further  agreed  that,  of  the  2,- 
200  feet  of  casing  in  the  well  originally,  pos- 
session of  only  950  feet  was  taken  by  the 
sheriff  and  delivered  to  the  plaintiffs.  Four 
hundred  and  twenty-five  dollars  being  the 
value  of  that  casing  at  the  same  rate 
averred  here  and  agreed  upon,  the  same  is 
not  involved  in  this  suit." 

The  instruction  given  on  motion  of  the 
plaintiffs  is  in  the  words  and  figures  follow- 
ing: "The  jury  is  instructed  that  the 
plaintiffs  were  not  deprived  of  the  right  to 
remove  the  property  demanded  in  the  decla- 
ration, under  the  evidence  offered  to  the 
jury,  if,  from  such  evidence,  the  jury  shall 
believe  said  property  was  placed  upon  the 
leased  premises  for  the  purposes  of  drilling 
or  operating  for  oil  and  gas,  by  reason  of 
the  fact  that  a  decree  was  entered  by  the 
circuit  court  of  Harrison  county  on  or  about 
the  27th  day  of  May,  1902,  in  an  equity  suit 
brought  by  the  defendant  against  the  plain- 
tiffs for  such  purpose,  and  that  the  plain- 
tiffs would  be  entitled  to  a  reasonable  time 
after  the  termination  of  the  suit  in  equity 
to  remove  said  property  from  the  leased 
premises." 

The  instructions  asked  for  by  the  defend- 
ant and  refused  by  the  court  are  in  the  fol- 
lowing words  and  figures:  "(1)  The  court 
instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  property  sued  for  by 
the  plaintiffs  was  placed  by  the  plaintiffs 
on  the  property  of  the  defendant  during  the 
existence  of  an  oil  or  gas  lease,  giving  the 
plaintiffs  the  right  to  explore  thereunder  for 
oil  and  gas;  and  if  the  jury  further  believe 
that  said  property,  or  any  part  of  it,  was  so 
placed  upon  the  said  Hickman's  land  as  to 
give  it  the  character  of  fixtures,  or  trade  fix- 
tures; and  if  the  jury  further  believe  from 
the  evidence  that  the  said  oil  and  gas  lease 
expired,  or  became  forfeited,  or  was  in  any 
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wise  terminated,  and  the  possession  of  said 
plaintiffs  imder  said  lease  was  lost,  before 
said  fixtures  were  removed  from  said  land, 
— ^then  the  jury  should  find  for  the  ^defend- 
ant.  (2)  The  court  instructs  the  jury 
that,  after  the  expiration  of  an  oil  or  gas 
lease  by  forfeiture  or  otherwise,  the  lessee 
cannot  remove  fixtures  attached  to  the  real- 
ty during  the  continuance  of  said  lease. 
Such  fixtures  become  a  part  of  the  realty, 
and  go  to  the  person  entitled  thereto  after 
the  expiration  of  the  lease.  (3)  The  court 
instructs  the  jury  that,  as  between  lessor 
and  lessee,  fixtures  erected  by  the  latter, 
and  which  he  is  entitled  to  remove,  must  be 
removed  during  the  term  of  the  lease.  Aft- 
er the  expiration  of  the  term  of  the  lease, 
and  the  loss  of  possession  thereunder,  the 
tenant  can  neither  remove  said  fixtures  nor 
recover  their  value  from  the  lessor.  (4) 
The  court  instructs  the  jury  that  a  lessee 
may  remove  fixtures  which  he  has  put  on 
the  leased  premises  at  any  time  during  the 
lease,  or  while  he  continues  tenant,  but 
after  the  expiration  of  the  lease,  and  the 
surrender  of  the  premises  to  the  lessor,  he 
cannot  enter  on  the  premises  and  remove 
any  fixtures,  for,  when  he  quits  the 
premises,  leaving  his  fixtures  behind 
him,  it  will  be  presumed  he  intended 
to  abandon  them.  (5)  The  court  in- 
structs the  jury  that,  if  they  believe  from 
the  evidence  that  said  Phillips  and  Thomp- 
son lease  was  on  the  28th  day  of  November, 
1901,  for  the  nonpayment  of  rent,  or  for  any 
other  reason,  forfeited;  and  if  the  jury 
further  believe  from  the  evidence  that  the 
plaintiffs,  Thomas  Gartlan,  and  others, 
were  then,  or  at  any  subsequent  time  in  the 
month  of  December,  prior  to  the  3l8t  day  of 
December,  1901,  out  of  possession  of  the 
premises  described  in  said  lease  for  oil  and 
gas  purposes,  and  that  the  plaintiff,  Willie 
Hickman,  was  then  in  possession  thereof; 
and  if  the  jury  further  believe  from  the  evi- 
dence that  the  property  here  sued  for  was 
at  the  time  of  the  forfeiture  of  said  lease 
not  severed  and  removed  therefrom  for  more 
than  six  months  thereafter — then  the  jury 
should  find  for  the  defendant,  Willie  Hick- 
man. (6)  The  court  instructs  the  jury 
that,  if  they  believe  from  the  evidence  that 
the  plaintiffs,  Thomas  Gartlan  and  others, 
after  the  completion  of  said  well  No.  1,  paid 
on  February  12,  1901,  $126,  on  May  28, 
1901,  $125,  on  August  28,  1901,  $125,  as 
rental,  and  that  on  the  28th  day  of  No- 
vember, 1901,  annual  rental  fell  due  and 
was  not  paid;  and  if  the  jury  further  be- 
lieve from  the  evidence  that,  for  nonpay- 
ment of  rental  or  any  other  reason,  said 
Phillips  and  Thompson  lease  has  been 
judicially  ascertained  to  be,  and  decreed  to 
be,  forfeited  and  canceled;  and  if  the  jury 
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further  believe  that  at  the  time  of  such 
forfeiture  and  cancelation,  and  thereafter, 
the  plaintiffs,  Thomas  Gartlan  and  others, 
were  out  of  possession  of  the  premises  de- 
scribed in  said  lease,  and  that  the  said  de- 
fendant, Willie  Hickman,  was  in  possession 
thereof;  and  if  the  jury  further  believe 
from  the  evidence  that  at  the  time  of  such 
ascertainment  judicially  of  such  forfeiture, 
and  at  the  time  of  said  cancelation,  the 
property  here  sued  for  was  attached  to  the 
real  estate  described  in  said  lease,  and  was 
not  severed  therefrom  until  after  the  insti- 
tution of  this  suit,  by  virtue  of  an  order 
made  in  this  suit,  and  without  the  consent 
of  the  said  Hickman,  and  against  his  pro- 
test,— the  jury  should  find  for  the  defend- 
ant, Willie  Hickman.  (7)  The  court  in- 
structs the  jury  that,  if  they  believe  from 
the  evidence  that  the  property  sued  for  was 
at  the  time  of  the  institution  of  this  suit 
fio  attached  to  the  realty  of  Willie  Hickman 
as  to  be  trade  fixtures,  and  if  the  jury 
further  believe  from  the  evidence  that  at 
the  time  of  the  institution  of  this  suit  the 
Phillips  and  Thompson  lease  had  been 
<»nceled,  then  the  jury  should  find  for  the 
defendant,  Willie  Hickman." 

Hickman  contends,  first,  that  the  things 
sued  for  were  and  are  fixtures;  second,  that 
they  remained  attached  to  the  realty  after 
the  termination  of  the  lease;  third,  that, 
these  fixtures  being  so  attached  at  the  time 
and  after  the  lessee  lost  title  to  the  lease, 
they  cannot  be  removed  from  the  land;  and, 
fourth,  that  the  lease  ended  on  November 
29,  1901,  by  forfeiture  for  the  nonpayment 
of  rental  by  the  lessees,  and  did  not  termi- 
nate by  reason  of  the  decree  of  the  court  on 
the  22d  day  of  May,  1902. 

For  the  defendants  in  error  it  is  urged, 
first,  that  the  things  sued  for  were  and  are 
chattels;  second,  that  they  retain  their 
character  as  personalty,  and  are  not  fix- 
tures; third,  that  they  may  be  removed  by 
the  lessees  within  a  reasonable  time  after 
the  expiration  of  the  lease;  fourth,  that  the 
lessees  are  not  precluded  from  the  exercise 
of  that  right  by  the  trial  of  the  question  of 
the  forfeiture  of  the  lease.  By  the  express 
terms  of  the  lease  the  second  parties  have 
the  right  to  remove  all  machinery  and  fix- 
tures placed  on  the  premises  in  the  prose- 
cution of  their  exploration  and  search  for 
oil  and  gas.  There  can  be  no  question  as  to 
what  property  may  be  removed,  unless  the 
right  of  removal  has  been  lost  to  the  lessees 
or  their  assigns.  The  lease  says  that  the 
second  parties  shall  have  the  privilege  of 
removal  at  any  time. 

The  parties  have  agreed  that  the  lease 
shall  become  null  and  void  if  the  rental  be 
not  paid  as  stipulated.  The  authorities 
<5ited  in  the  case  of  Guffy  v.  Hukill,  34  W. 
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Va.  49,  8  L.  R.  A.  759,  26  Am.  St.  Rep.  901, 
11  S.  E.  764,  seem  to  be  full  and  clear  that 
default  in  the  performance  of  the  condition 
of  the  lease  by  the  lessee  ipso  facto  termi- 
nates and  forfeits  the  lease,  and  all  of  his 
rights  thereunder.  In  the  chancery  suit  it 
was  adjudicated  that  the  causes  of  forfeit- 
ure existed  as  alleged,  and  therefore,  the 
lease  was  canceled.  The  said  forfeiture, 
however,  by  the  terms  of  the  lease  and  the 
decree  of  the  court,  extends  no  further  than 
to  the  lease,  which  "vested  no  present  title 
in  the  lessees,  except  the  mere  right  of  ex- 
ploration for  oil  and  gas."  Steelsmith  v. 
Oartlauy  45  W.  Va.  27,  44  L.  R.  A.  107,  29 
S.  E.  978;  Urpman  v.  Lowther  Oil  Co,  53 
W.  Va.  501,  506,  97  Am.  St.  Rep.  1027,  44 
S.  E.  433.  The  completion  of  a  nonpro- 
ductive well  vested  no  title  in  the  lessee. 
Ibid.  Therefore  the  defendants  in  error 
forfeited  only  the  right  to  further  search 
for  oil  and  gas  on  the  land.  There  is  noth- 
ing in  this  lease  declaring  that  upon  its 
termination  the  machinery  and  fixtures 
placed  upon  the  land  by  the  lessees  shall  be 
the  property  of  the  lessor.  The  lessor  has 
written  in  the  contract  the  considerations 
and  conditions  upon  which  the  lessees  may 
search  for  oil  and  gas  upon  the  land.  The 
lease  is  of  uncertain  duration.  The  right 
of  the  lessees  thereunder  is  dependent  upon 
the  completion  of  a  well  by  them  within  a 
specified  time,  the  pajrment  of  rentals,  or 
the  production  of  oil  or  gas  from  the  land 
in  paying  quantities.  In  order  to  com- 
plete the  well,  the  lease  allows  the  lessees 
ninety  days  from  the  date  thereof.  They 
are  entitled  to  prosecute  their  search  for  the 
full  ninety  days  with  their  machinery  and 
fixtures,  but  at  the  end  of  ninety  days,  the 
well  being  unfinished,  the  lease  would 
forieit,  unless  the  rental  for  the  next 
quarter  be  paid  in  advance.  It  is  untenable 
to  contend  that,  default  being  made  as 
aforesaid,  the  lessees  would  not  be  permit- 
ted to  remove  their  machinery  and  fixtures. 
So,  if  the  time  of  search  should  be  extended 
by  payment  of  rental,  the  lessees  would  be 
entitled  to  the  whole  period  for  the  purpose 
of  their  exploration. 

The  object  in  placing  the  machinery  and 
fixtures  on  the  land  was  to  enable  the  les- 
sees to  develop  the  leased  premises.  It  was 
for  the  benefit  of  the  lessees,  and  not  to  en- 
hance the  value  of  the  land  by  permanent 
improvements  thereon.  Engines,  derricks, 
oil  tanks,  casing,  and  pipes,  of  the  character 
described  above,  are  not  placed  on  farms,  as 
farming  implements,  or  to  be  used  in  con- 
nection with  agriculture.  "The  chief  test 
by  which  to  determine  whether  an  article 
is  a  fixture  is  to  inquire  whether  the  party 
annexing  it  intended  it  to  be  a  permanent 
accession  to  the  freehold."     Edwards  d  B 
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Lumber  Co.  v.  Rank,  73  Am.  St.  Rep. '514, 
518,  note,  (57  Neb.  323,  77  N.  W.  765); 
Fifield  V.  Farmers'  Nat.  Bank,  148  111.  163, 
39  Am.  St.  Rep.  166,  35  N.  E.  802.  In 
Atchison,  T.  d  8.  F.  R,  Co,  v.  Morgan,  42 
Kan.  23,  4  L.  R.  A.  284,  16  Am.  St.  Rep.  471, 
21  Pac.  809,  it  is  held  that  "whether  a 
chattel  becomes  a  fixture  depends  upon  the 
character  of  the  act  by  which  it  is  put  into 
its  place,  the  uses  to  which  it  is  put,  the 
policy  of  the  law  connected  with  its  pur- 
pose, and  the  intention  ot  those  concerned. 
.  .  .  Before  personal  property  can  be- 
come a  fixture  by  actual  physical  annexa- 
tion to  land,  the  intention  of  the  parties, 
and  the  uses  to  which  it  is  put,  must  com- 
bine to  change  its  nature  from  that  of  a 
chattel  to  that  of  a  fixture."  Thomson  v. 
Smith,  111  Iowa,  718,  50  L.  R.  A.  780,  82 
Am.  St.  Rep.  541,  83  N.  W.  789;  Donahue, 
Petroleum  &  Gas,  72.  In  Johnson  v.  Wise- 
man, 4  Met.  (Ky.)  360,  83  Am.  Dec.  475, 
cited  in  17  Am.  Dec.  693,  note,  it  is  said: 
''The  question  whether  chattels  are  to  be  re- 
garded as  fixtures  depends  less  upon  the 
manner  of  their  annexation  to  the  freehold 
than  upon  their  own  nature  and  their 
adaptation  to  the  purposes  for  which  they 
are  used."  Cooper  v.  Johnson,  143  Mass. 
108,  9  N.  PJ.  33.  Thornton  on  Oil  &  Gas,  at  § 
567,  says:  "When  the  parties  immediately 
concerned,  by  an  agreement  between  them- 
selves, manifest  their  purpose  that  the 
property,  although  it  is  annexed  to  the  soil, 
shall  retain  its  character  as  personalty, 
then,  except  as  against  persons  who  occupy 
the  relation  of  innocent  purchasers  without 
notice,  the  intentions  of  the  parties  will 
prevail,  unless  the  property  be  of  such  a 
nature  that  it  necessarily  becomes  in- 
corporated into  and  a  part  of  the  realty  by 
the  act  and  manner  of  annexation."  The 
machinery  and  fixtures,  as  they  are  called, 
were  placed  on  the  land  for  the  sole  purpose 
of  enabling  the  lessees  to  explore  for  and 
produce  oil  and  gas  thereon.  Should  the 
lessees  fail  in  their  search,  or  oil  and  gas, 
or  either,  be  found  and  exhausted,  this 
property  would  not  be  necessary  for  the  use 
and  enjoyment  of  the  land  by  the  owner  as 
a  farm.  The  land  could  be  used  for  its 
former  purpose — farming — ^without  this  ma- 
chinery better  than  with  it  remaining  there- 
on, an  impediment,  instead  of  an  advan- 
tage. In  the  light  of  the  authorities  cited, 
we  are  of  opinion  that  the  machinery  and 
fixtures  placed  on  the  leased  premises  did 
not  become  permanent  fixtures,  nor  parts  of 
the  freehold,  and  that  the  plaintifTs'  right 
and  title  thereto  did  not  vest  in  Hickman 
by  the  forfeiture  of  said  lease,  as  afore- 
said. 

The  time  for  the  removal  of  the  property 
is  not  definitely  fixed,  by  express  terms, 
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with  reference  to  the  termination  of  the 
lease.  We  have  shown  that  the  lessees 
could  not  be  required  to  effect  the  removal 
before  or  at  the  moment  the  lease  was 
terminated.  Certainly  they  would  not  be 
required  to  make  such  removal  during  the 
pendency  of  the  chancery  suit,  brought  for 
the  very  purpose  of  determining  whether  or 
not  the  lease  had  been  terminated.  Thorn- 
ton on  Oil  &  Gas,  at  §  676,  says:  "Con- 
tingencies may  arise  that  will  not  require 
the  lessee  to  remove  his  fixtures  at  the 
expiration  of  the  lease,  or  even  within  what 
would  have  otherwise  been  a  reasonable 
time.  Thus,  where  there  arose  a  dispute 
between  the  lessor  and  lessee  as  to  when 
the  lease  expired,  and  the  controversy  was 
taken  into  the  courts  and  was  decided 
against  the  lessee,  it  was  held  that  the  les- 
see could  remove  the  fixtures  at  the  termi- 
nation of  the  suit,  although  the  lease  had 
long  before  expired,  and,  if  the  lessor  had 
refused  to  permit  the  lessee  to  so  remove 
them,  he  was  liable  in  damages."  "Where 
anything  is  to  be  done,  as  goods  to  be  de- 
livered, or  the  like,  and  no  time  is  specified 
in  the  contract,  it  is  then  a  presumption  of 
law  that  the  parties  intended  and  agreed 
that  the  thing  should  be  done  in  a  reason- 
able time."  2  Parsons,  Contr.  §§  535,  651; 
Hammon,  Contr.  §  444;  Poling  v.  Condon- 
Lane  Boom  d  Lumber  Co.  (W.  Va.)  47  S. 
E.  279.  In  the  case  of  Shellar  v.  Shivers, 
171  Pa.  569,  572,  33  Atl.  95,  96,  where  the 
right  of  removal  of  machinery  and  fixtures 
was  involved,  the  language  of  the  lease  was 
that  the  lessee  should  have  the  right  to  re- 
move "at  any  time"  any  or  all  machinery. 
The  court  there  denied  the  right  of  entry 
for  the  purpose  of  such  removal  four  years 
after  the  lease  had  expired,  and  five  years 
and  six  months  after  the  well  had  been  com- 
pleted and  found  to  be  of  no  use  as  an  oil 
or  gas  well.  After  construing  the  lease,  the 
court  says:  "If  this  construction  is  cor- 
rect, then  the  rule  of  law  as  to  removal  of 
fixtures  would  be  as  in  cases  where  the 
tenaency  is  uncertain  in  duration,  as  when 
it  depends  upon  a  contingency,  and  that  is 
that  the  removal  must  be  made  within  a 
reasonable  time,  or,  in  other  words,  the  law 
in  such  cases  allows  the  tenant  a  reason- 
able time  for  the  removal  of  fixtures." 
Thornton  on  Oil  &  Gas,  at  §  574,  says: 
"Thus  it  was  decided  in  New  York  that 
trade  fixtures  did  not  cease  to  be  the  ten- 
ant's property  by  reason  of  the  mere  fact 
that  he  did  not  remove  them  during  his 
term,  and  that  he  could  'remove  them  after 
his  term  expired  without  subjecting  him- 
self to  any  damages  for  such  removal,  even 
though  he  be  liable  to  an  action  for  tres- 
pass for  an  entry  on  the  premises  demised.' 
.     .     .     In  Illinois  it  was  held  that  the  ten- 
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ant  had  a  reasonable  time  within  which  to 
remove  trade  fixtures,  and  what  was  a  rea- 
sonable time  was  a  proper  question  for  the 
jury,  under  the  instructions  of  the  court." 
The  author  cites  Berger  v.  Hoemer,  36  111. 
App.  360;  Nigro  v.  Hatch,  2  Ariz.  144,  11 
Pac.  177.  The  same  author  says  at  the 
same  section:  "This  is  undoubtedly  true 
where  a  forfeiture  of  the  lease  takes  place; 
and,  if  the  tenant  is  denied  the  right  after 
the  forfeiture  to  remove  them,  he  may  bring 
an  action  therefor,  especially  if  the  lease 
contain  an  agreement  giving  him  the  right 
to  make  such  removal."  Sattler  v.  Opper- 
man,  30  Pittsb.  L.  J.  N.  S.  205;  Potter  v. 
Oilhert,  177  Pa.  159,  36  L.  R.  A.  580,  35 
Atl.  597.  What  is  a  reasonable  time  for 
the  removal  of  the  chattels  is  a  question  to 
be  determined  from  all  the  facts  and  circum- 
stances of  the  case.  Kuhlmann  v.  Meier,  7 
Mo.  App.  260.  In  this  case  plaintiffs  evi- 
dently had  not  abandoned  the  lease.  Hick- 
man a^lleges  in  his  bill  in  the  chancery  cause 
that  on  the  31st  day  of  December,  1901,  the 


agents  of  Mowris,  Gartlan,  and  others 
entered  upon  said  land  with  certain  ma- 
chinery and  appliances,  and  proceeded  to 
work  on  and  about  said  well  No.  1.*  It  is 
agreed  that  they  shot  the  well  on  January 
15,  1902.  It  is  proved  that  the  notice  to 
plaintiffs  by  Hickman  on  or  about  July  14, 
1902,  was  the  first  knowledge  they  or  any  of 
them  had  of  the  determination  of  said  chan- 
cery cause,  the  cancelation  of  the  lease,  or 
the  claim  of  Hickman  to  the  property  in 
controversy.  On  July  26,  1902,  demand  was 
made  upon  Hickman  by  defendants  in  error 
for  the  property,  and  on  August  1st  there- 
after action  was  commenced  therefor  as 
aforesaid. 

It  seems  to  us  that  defendants  in  error 
proceeded  within  a  reasonable  time  to  as- 
sert their  rights  to  the  machinery  and 
fixtures  in  controversy,  and  that  the  Circuit 
Court  did  not  err  in  giving  the  one  instruc- 
tion and  refusing  the  others.  We  there- 
fore affirm  the  judgment. 
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*1.  To  create  tbe  relation  of  master 
and  servant  tJiere  must  be  aonte  con- 
tract or  some  act  on  the  part  of  one  person 
which  expressly  or  impliedly  recognizes  an- 
other ari  his  servant. 

IS.  One  Into  "wbose  service  anotber  vol- 
unteers -wltbont  bis  assent,  express  or 
Implied,  Is  not  under  the  duties  of  a  master 
toward  a  servant,  or  required  to  anticipate  or 
discover  the  peril  of  such  volunteer,  hut  is 
only  bound,  relatively  to  such  volunteer,  to 
use  care  not  to  Injure  him  after  notice  of  his 
peril. 

3.  "Wberc  a  defendant  bas  been  vnllty 
of  no  breacb  of  any  duty  owing  to  the 
plaintiff,  there  can  be  no  legal  liability. 

4.  IVbere  a  volunteer  envaves  In  -vrork 
undertaken  In  compliance  'wltb  an 
anantborlsed  reanest  of  an  employee 

of  the  defendant,  the  latter  owes  him  none 
of  the  obligations  of  a  master  toward  a  serv- 

•Headnotes  by  Simmoxs.  Ch.  J. 

NOTK. — As  to  assumption  by  volunteer  of  risks 
of  service,  see  also,  in  this  series,  Evarts  v.  St. 
Paul.  M.  &  M.  I{.  Co.  22  L.  R.  A.  663,  and  note; 
O'Donnell  v.  Maine  C.  U.  Co.  25  L.  R.  A.  658 ; 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Flnnell,  57 
L.  R.  A.  266. 
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ant,  but  is  only  bound  to  use  care  not  to  in- 
jure him  after  notice  of  his  peril.  The  fact 
that  the  volunteer  Is  of  tender  years,  and 
without  sufficient  mental  capacity  to  appre- 
ciate the  danger,  while  it  might  be  an  ele- 
ment of  notice  to  the  defendiftit  of  the  peril 
of  the  volunteer,  cannot  change  the  relations 
of  the  parties,  or  impose  upon  the  defendant 
any  duty  not  ordinarily  imposed  by  law  rela- 
tively to  volunteers. 
5.  If  tbe  defendant  bad  been  nevllvent, 
and  relied  upon  the  concurrent  negligence  of 
the  plaintiff  to  defeat  or  diminish  the  recov- 
ery, tlien  the  infancy  of  the  plaintiff  would 
be  material  to  the  determination  of  his  dili- 
gence ;  but  plaintiff's  infancy  cannot  change 
tiie  relations  of  the  parties,  or  supply  the 
place  of  negligence  on  the  part  of  the  defend- 
ant 

(January  26,  1905.) 

ERROR  to  the  City  Court  of  Newnan  to 
review  a  judgment  in  favor  of  plain - 
tiiT  in  an  action  brought  to  recover  dam- 
ages for  the  alleged  negligent  killing  of 
his  intestate.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Doroey,  Brewster,  A  Howell, 
for  plaintiff  in  error: 

I>eceased  was  a  volunteer. 

Rhodes  v.  Georgia  R.  d  Bkg.  Co.  84  Ga. 
320,  20  Am.  St.  Rep.  362,  10  6.  E.  922. 

If  the  evidence  shows  that  a  volunteer 
was  not  authorized  to  perform,  as  a  serv- 
ant, the  worlc  in  question,  the  party  for 
whom  the  work  was  done  owed  him  no  obli- 
gations as  a  master. 
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2  Labatt,  Mast.  &  S.  p.  1868,  §  631 ;  Ken- 
tticky  6*.  R.  Co.  v.  Gastineau,  83  Ky.  119; 
Everhart  v.  Terre  Haute  &  I,  R.  Co.  78  Ind. 
292,  41  Am.  Rep.  567;  Church  v.  Chicago, 
M.  d  St.  P.  J?.  Co.  50  Minn.  218,  16  L.  R.  A. 
861,  62  N.  W.  647. 

The  want  of  capacity,  due  to  the  imma- 
ture age  of  the  injured  party,  cannot  supply 
the  essential  element  of  negligence  on  the 
part  of  the  master. 

Sherman  v.  Hannibal  d  St.  J.  R.  Co.  72 
Mo.  62,  37  Am.  Rep.  423. 

One  man  should  not  be  held  liable  for  the 
acts  of  another  without  his  participation, 
his  privity,  or  his  authority. 

Floirer  \.  Pennsylvania  R.  Co.  69  Pa.  210, 
8  Am.  Rep.  253;  Everhart  v.  Terre  Haute 
d  I.  R.  Co.  78  Ind,  292,  41  Am.  Rep.  667. 

The  age  of  the  volunteer  does  not  impose 
liability  on  the  master. 

Hot  Springs  R.  Co.  v.  Dial  58  Ark.  318, 
24  S.  W.  500:  Snyder  v.  Hannibal  d  St. 
J.  R.  Co.  60  Mo.  413;  Frauenthal  v.  Laclede 
Gaslight  Co.  67  Mo.  App.  1:  Sherman  v. 
Hannibal  ti-  St.  J.  R.  Co.  72  Mo.  62.  37  Am. 
Rep.  423 :  Xew  Orleans,  J.  d  G.  N.  R.  Co.  v. 
Harrison,  48  Miss.  112,  12  Am.  Rep,  356; 
Everhart  v.  Terre  Haute  d  I.  R.  Co.  78  Ind. 
292.  41  Am.  Rep.  567:  2  Labatt,  Mast.  & 
S.  §  636.  and  notes. 

When  an  individual  reaches  the  age  of 
fourteen  he  is  presumed  to  have  sufficient 
capacity  to  be  responsible  for  his  conduct, 
both   civil   and   criminal. 

Rhodes  v.  Georgia  R.  d  Bkg.  Co.  84  Ga. 
322,  20  Am.  St.  Rep.  362.  10  S.  E.  922; 
Sparks  v.  East  Tennessee,  V.  d  G.  R.  Co. 
82  Ga.  156,  8  S.  E.  424:  Central  R.  Co.  v. 
PhiUipa,  91  Ga.  526,  17  S.  E.  952;  Nagle  v. 
Allegheny  Valley  R.  Co.  88  Pa.  36,  32  Am. 
Rep.  413:  Benedict  v.  Minneapolis  d  St. 
L.  R.  Co.  86  Minn.  224,  67  L.  R.  A.  639,  91 
Am.  St.  Rep.  345,  90  N.  W.  360;  Tucker 
v.  Netc  York  C.  d  H.  R.  R.  Co.  124  N.  Y. 
308,  21  Am.  St.  Rep.  670,  26  N.  E.  916. 

Messrs.  W.  G.  Post  and  H.  A.  Hall  also 
for  plaintiff  in  error. 

Messrs.  W.  C.  U^rifflit  and  J.  B.  S. 
Davis  for  defendant  in  error. 

Simmoiis,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

An  action  for  damages  for  personal  in- 
juries was  brought  by  Simmie  L.  West,  a 
minor,  by  his  next  friend,  against  the  Atlan- 
ta &  West  Point  Railroad  Company.  Pend- 
ing this  action  Simmie  L.  West  died,  and 
his  duly  appointed  and  qualified  adminis- 
trator was  made  a  party  in  his  stead.  To 
the  petition  as  originally  filed  the  defend- 
ant had  demurred.  Subsequently  the  pe- 
tition was  amended  in  several  particulars. 
The  defendant  renewed  its  grounds  of  de- 
murrer, and  also  filed  other  demurrers  to 
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the  petition  as  amended.  The  court  over- 
ruled the  demurrers,  and  the  defendant  ex- 
cepted. The  petition,  after  amendment,  set 
up  the  following  facts:  On  the  morning  of 
June  14,  1901,  a  freight  train  of  the  de- 
fendant became  uncoupled  because  of  a  de- 
fective or  broken  coupling.  For  the  purpose 
of  repairing  such  coupling,  and  while  the 
repairs  were  being  made,  a  portion  of  the 
train  stood  upon  and  obstructed  the  cross- 
ing. One  of  the  tools  used  by  the  train 
hands  in  repairing  the  coupling  was  an  iron 
crowbar  weighing  about  50  pounds.  While 
the  repairs  were  in  progress,  young  West, 
who  came  thither  on  his  way  to  perform 
an  errand  for  his  father,  after  waiting  for 
some  time  for  the  crossing  to  be  cleared, 
went  to  the  caboose  or  cab  of  the  train  to 
inquire  when  the  crossing  would  be  clear. 
When  he  approached  the  caboose,  one  of  the 
brakemen  on  the  train  came  up  with  a  lot 
of  tools  which  had  been  used  to  repair  the 
coupling,  among  them  the  above-mentioned 
iron  crowbar,  and  requested  West  to  as- 
cend the  platform  of  the  caboose  and  open 
the  door  so  that  the  tools  could  be  laid  in 
the  caboose.  West,  seeing  no  danger  to 
himself  in  complying  with  this  request,  as- 
cended the  platform,  and  was  proceeding  to 
unbolt  and  open  the  door,  when  the  brake- 
man  handed  him  the  crowbar,  standing  it 
up  endwise,  and  letting  one  end  rest  on 
the  platform,  and  requested  West  to  take 
hold  of  it.  West  took  hold  of  the  crowbar, 
and  was  supporting  it  with  one  hand,  the 
other  being  upon  the'  door  knob,  and  West 
being  in  the  act  of  opening  the  door,  when 
"suddenly  and  violently,  and  without  warn- 
ing signal,  and  without  warning  to"  West, 
the  train  was  coupled  together,  the  section 
attaohed  to  the  engine  coming  in  contact 
with  the  other  section,  of  which  the  caboose 
formed  a  part,  "with  great  force,  and  said 
train  was  then  suddenly  and  quickly  jerked 
and  put  in  motion  and  with  a  sudden  jerk, 
by  reason  and  on  account  of  which  sudden 
coupling  and  contact  and  sudden  starting 
and  jerking  of  said  train"  West  was  thrown 
back  and  down,  the  door  slammed  upon  his 
right  hand,  and  the  crowbar  fell,  upon  and 
broke  his  right  leg.  West  suffered  great 
pain  in  his  hand  and  leg.  The  injury  to 
the  leg  resulted  in  necrosis,  and  the  leg  had 
finally  to  be  amputated.  When  West  was 
requested  by  the  brakeman  to  ascend  the 
platform  and  open  the  door  of  the  caboose 
and  take  liold  of  the  crowbar,  both  sections 
of  the  train  were  perfectly  still,  and  he  had 
no  reason  to  suppose  or  presume  that  they 
would  be  suddenly  coupled  together  with 
great  force  and  jar,  and  the  train  put  in 
motion  wth  a  jerk,  without  notice  to  him. 
The  brakeman  was  a  man  of  long  experience, 
and  apparently  about   fifty   years   of   age. 


1905. 


Atlanta  &  W.  P.  R.  Co.  v.  Wkst. 


708 


while  West  was  only  fifteen  years  and  two 
months  of  age,  and  ''without  mental  capac- 
ity, knowledge,  and  experience  to  know  or 
comprehend  that  there  was  any  danger"  in 
complying  with  the  request  of  the  brake- 
man,  "and  without  sufficient  knowledge, 
mental  capacity,  and  experience  to  avoid 
any  danger''  to  which  so  doing  might  sub- 
ject him.  On  account  and  by  reason  of 
West's  tender  years  and  inexperience  he  did 
not  know,  while  he  was  on  the  platform, 
that  the  train  might  be  coupled  together 
suddenly  and  violently,  and  without  warn- 
ing, and  put  in  motion  with  a  sudden  jerk. 
At  the  time  of  the  injuiy  "West  did  not 
have  the  mental  capacity,  knowledge,  and 
experience  of  an  ordinary  boy  fourteen  years 
old.'*  West  was  without  fault,  and  in  the 
exercise  of  due  care,*  diligence,  and  circum- 
spection, and  his  injuries  were  due  wholly 
to  the  carelessness  and  gross  negligence  of 
defendant,  its  officers,  agents,  and  em- 
ployees. The  petition  charged  that  "defend- 
ant was  negligent  on  account  of  its  said 
employee  requesting  [West]  to  ascend  the 
platform  of  said  cab  and  open  said  door, 
and  in  handing  said  iron  crowbar  up  to 
LWest]  ^^^th  the  request  that  [W^est]  take 
hold  of  same;  and  especially  was  defend- 
ant, its  2igents.  officers,  and  employees, 
<rrossly  negligent  in  suddenly,  violently,  and 
with  great  force  and  jar  coupling  said  sec- 
tions of  said  train,  and  causing  them  to 
come  in  contact  as  aforesaid,  and  then  sud- 
denly putting  said  train  in  motion  with  a 
jerk  while  petitioner  occupied  the  position 
hereinbefore  described,  and  in  so  coupling 
and  starting  said  train  without  signal,  and 
without  any  notice  or  warning  to  [West]." 
Damages  were  laid  in  the  sum  of  $15,000. 
The  defendant's  demurrers  were  based  up- 
on several  grounds.  It  demurred  generally, 
and  on  tlie  ground  that  the  petition  failed 
to  show  that  on  the  occasion  when  West 
was  injured  defendant  owed  him  any  duty, 
or  that  the  acts  and  doings  of  the  defend- 
ant were  any  breach  of  any  duty  owing  by 
the  defendant  to  AVest.  The  other  grounds 
of  demurrer  it  is  unnecessary  here  to  men- 
tion. 

1.  It  is  virtually  conceded  that  West  was 
a  volunteer,  and  not  a  ser\-ant  of  the  de- 
fendant. There  was  no  contract  of  employ- 
ment, nor  any  act  on  the  part  of  any  au- 
thorized agent  of  the  defendant  which  ex- 
pressly or  impliedly  recognized  West  as 
the  servant  of  the  company.  Rhodes  v. 
(ieorgia  R.  d  Bkg.  Co.  84  Ga.  320,  20  Am. 
St.  Rep.  362,  10  S.  E.  922.  "A  person  can- 
not be  subjected,  without  his  own  consent 
or  that  of  his  agent,  to  the  obligations  which 
the  law  has  attached  to  the  contract  of  hir- 
ing."    2  Labatt,  Mast.  &  S.  §  630. 

2.  One  who,  without  any  employment 
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whatever,  or  at  the  request  of  a  servant 
who  has  no  authority  to  employ  other  serv- 
ants, volimtarily  undertakes  to  perform 
service  for  the  master,  is  a  mere  volunteer, 
and  not  entitled  to  that  degree  of  diligence 
on  the  part  of  the  master  which  the  latter 
is  bound  to  exercise  with  reference  to  his 
servants.  There  are  a  great  many  cases 
which  state  that  such  a  volunteer  stands 
in  the  place  of  a  servant,  but  in  each  such 
case  which  we  have  examined  this  position 
was  taken  in  order  to  defeat  the  claim  of  the 
volunteer.  In  other  words,  the  court  held 
that  the  volunteer  certainlv  stood  in  no  bet- 
ter  position  than  that  of  a  servant,  and  that, 
conceding  he  stood  in  the  position  of  a  serv- 
ant, he  could  not  recover.  Such  cases  not 
infrequently  arise  where,  if  the  volunteer 
had  been  a  servant,  he  could  not  recover  be- 
cause injured  by  the  negligence  of  a  fellow 
servant  in  the  course  of  their  common  em- 
ployment. A  number  of  such  cases  will  be 
foimd  in  the  note  to  §  631  of  Labatt  on  Mas- 
ter and  Servant,  vol.  2.  In  Georgia  the 
rule  as  to  the  liability  of  the  master  for 
the  negligence  of  fellow  servants  had  been 
abrogated  in  railroad  cases,  and  the  claim 
of  a  volunteer  cannot  be  defeated  by  treat- 
ing him  as  though  he  were  a  servant.  It 
is  necessary  to  assign  him  to  his  true  posi- 
tion. Ue  is  not  a  servant,  arid  cannot  charge 
the  defendant  with  the  obligations  of  a  mas- 
ter. The  defendant  does  not,  as  master, 
owe  the  volunteer  any  duty  whatever.  The 
obligations  of  master  and  servant  do  not 
arise  between  them.  The  defendant  is  only 
boimd  not  to  injure  the  volunteer  wilfully, 
and  to  use  care  not  to  injure  him  after  no- 
tice of  his  peril.  See  Church  v.  Chicago,  M. 
d  8t,  P.  R.  Co.  50  Minn.  218,  16  L.  R.  A. 
861,  52  N.  W.  647 ;  Everhart  v.  Terre  Haute 
d  I.  R.  Co.  78  Ind.  292,  41  Am.  Rep.  567. 
3.  The  petition  clearly  does  not  make  out 
a  case  of  injuries  inflicted  wilfully,  or  be- 
cause of  a  want  of  care  after  notice  of 
West's  peril.  There  is  no  allegation  that 
the  defendant's  agents  or  employees  who 
coupled  and  moved  the  train  knew  anything 
of  West's  danger  or  of  his  position.  Even 
the  brakeman  who  requested  West  to  get 
upon  the  platform  does  not  appear  to  have 
had  any  notice  that  West's  mental  capacity 
was  less  than  that  usually  possessed  by  boys 
of  his  age.  The  train  •  was  at  a  public 
crossing,  but  it  does  not  appear  that  West 
could  not  get  by  it,  or  that  this  had  any- 
thing to  do  with  his  compliance  with  the 
brakeman*s  request  to  assist  him.  The 
brakeman  does  not  appear  to  have  had  any 
authority  to  make  West  or  anyone  else  the 
servant  of  the  defendant.  There  is  no  al- 
legation that  the  brakeman  had  any  au- 
thority, and  his  request  cannot  be  imputed 
to  the  defendant.     The  brakeman  had   no 
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authority  to  invite  West  to  get  upon  the 
platform,  and  the  defendant  was  under  no 
duty  to  anticipate  that  he  would  do  so,  or 
to  see  that  no  injury  resulted.  Leaving  out 
of .  consideration  the  minority  of  West,  the 
case  is  simply  that  of  a  volunteer  who 
places  himself  in  a  position  of  danger,  and 
who  is  injured  by  acts  of  the  defendant, 
which,  relatively  to  a  volunteer,  do  not  con- 
stitute negligence.  So  far  as  appears  from 
the  petition,  the  defendant  was  guilty  of  no 
breach  of  any  duty  which  it  owed  West, 
and  therefore  cannot  be  liable.  Legal  lia- 
bility arises  only  upon  the  breach  of  some 
legal  duty. 

4.  We  think  enough  has  been  said  to 
show  that,  had  West  been  an  adult,  the 
defendant  would  not  have  been  liable.  West 
voluntarily  engaged  in  work  undertaken  in 
compliance  with  the  unauthorized  request 
of  the  brakeman,  and  the  defendant  owed 
West  none  of  the  obligations  which  grow 
out  of  the  relation  of  master  and  servant. 
The  defendant  was  bound,  through  its  agents 
and  employees,  to  use  care  not  to  injure 
West  after  notice  of  his  peril,  and  was 
bound  not  to  injure  him  wilfully,  but  no 
breach  of  this  duty  appears.  Defendant  in 
error,  however,  contended  that  the  demur- 
rers were  properly  overruled  because  of  the 
allegations  as  to  the  minority  and  mental 
deficiency  of  West,  relying  upon  the  case  of 
Rhodes  v.  Georgia  R.  d  Bkg.  Co.  84  Ga. 
320,  20  Am.  St.  Rep.  362,  10  S.  E.  922. 
After  examining  that  case,  and  also  many 
decisions  by  other  courts,  we  think  this  con- 
tention unsound.  Infancy  or  want  of  men- 
tal capacity  on  the  part  of  the  plaintiff  is 
often  very  material  where  the  defense  calls 
in  question  the  plaintiff's  own  diligence.  In 
other  words,  where  the  defendant  has  been 
negligent,  and  claims  that  the  plaintiff 
could,  by  the  exercise  of  due  care,  have 
avoided  the  injury,  or  that  the  plaintiff 
did  not  use  due  diligence  to  lessen  the  dam- 
ages, or  that  plaintiff's  negligence  contrib- 
uted to  the  injury,  then  the  plaintiff's  in- 
fancy or  mental  capacity  is  material.  When- 
•over  the  plaintiff's  diligence  is  under  inves- 
tigation, his  mental  capacity  is  relevant,  as 
will  be  seen  in  manv  decisions  in  this  and 
other  states.  In  investigating  the  diligence 
of  the  defendant,  the  plaintiff's  infancy  or 
07  L.  R.  A.  • 


evident  lack  of  mental  capacity  may  some- 
times become  relevant  as  an  element  of  no- 
tice to  defendant  of  the  plaintiff's  peril.  But 
in  determining  the  relations  of  the  parties 
the  infancy  of  the  plaintiff  is  not  material, 
nor  can  it  supply  the  place  of  negligence  on 
the  part  of  the  defendant.  West  was  a  mere 
volunteer.  His  age  and  mental  capacity 
could  not  change  this.  If  young  and  men- 
tally deficient,  he  was  no  less  a  volunteer, 
relatively  to  the  defendant,  than  if  old  and 
experienced.  The  defendant  did  not,  as 
master,  owe  him  any  duty.  The  defendant 
was  not  guilty  of  a  breach  of  any  duty 
which  it  did  owe  him.  The  infancy  of  West 
could  not  supply  the  place  of  negligence  on 
the  part  of  the  defendant,  and  there  can  be 
no  recovery.  The  Rhodes  Case,  84  Ga,  320. 
20  Am.  St.  Rep.  362,  l6  S.  E.  922,  seems  t^) 
conflict  with  this  view,  though  the  headnote 
recognized  that  there  could  be  no  reoovery 
unless  the  defendant  had  been  n^ligent. 
The  decision  in  that  case  is  by  but  two 
judges,  and  not  binding,  and,  in  so  far  as  it 
conflicts  with  \*hat  is  here  ruled,  will  not  be 
followed.  It  has  more  than  once  been  criti- 
cized by  able  law  writers  (3  Elliott.  Rail- 
roads, §  1305;  2  I^batt,  Mast.  &  S.  §  636K 
and  is,  we  think,  unsound.  We  are  clear 
in  the  present  case  that  West's  lack  of 
mental  capacity  did  not  change  his  rela- 
tions toward  the  defendant,  or  impose  upon 
it  any  of  the  obligations  which  ordinarily 
arif^e  from  the  relation  of  master  and  serx*- 
ant:  that  the  petition  showed  no  breach  of 
duty  toward  West  as  a  volunteer;  that 
West's  infancy  cannot  supply  the  place  of 
negligence  on  the  part  of  the  defendant;  and 
that  the  court  below  erred  in  overruling  tlie 
defendant's  demurrer.  See,  in  relation  to 
the  relevancv  of  the  volunteer's  infancv. 
Flower  v.  Penttsylvania  R.  Co.  69  Pa.  210. 
8  Am.  Rep.  251,  and  the  numerous  case^ 
cited  in  the  notes  in  the  two  text-books  la^t 
above  cited. 

Under  the  above  view  of  the  case  it  will 
not  be  neoessarv  to  notice  all  of  defendants 
special  demurrers. 

Judgment  reversed. 

All  the  Justices  concur. 
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Joseph  M.  BOSTWICK,  Reapt., 

V. 

MUTUAL  LIFE  INSURANCE  COMPANY 
OF  NEW  YORK,  Appt, 

(116  Wis.  392.) 

1.  Aceeptance  of  tbe  policy  tendered, 
and  uralver  of  tbe  fraud  In  tendering 
one  not  In  accord  with  the  expectation  of  the 
applicant  and  representations  of  the  agent, 
are  effected  by  receiving  the  policy  and  re- 
taining It  for  several  months  without  com- 
plaint. In  Ignorance  of  the  fraud  because  of 
failure  to  examine  the  policy,  where  the  sub- 
stitution Is  plainly  apparent  on  Its  face. 
On  Rehearing. 
*2.  A  person  urbo,  in  a  bvslness  deal 
-with  another,  •lirns  a  written  instrn- 
ntent,  Is  conclusively  presumed,  as  to  that 
other  and  all  persons  claiming  under    him 

*  Rehearing  faeadnotes  by  Marshall,  J. 


through  such  Instrument,  to  know  the  con- 
tents thereof,  no  fraud  or  deceit  being  used 
by  such  other  or  by  anyone  for  whose  conduct 
he  is  responsible,  reasonably  calculated  to, 
and  which  does.  Induce  such  person  to  become 
a  party  to  such  instrument  without  reading 
it. 

3.  If  a  person,  by  the  fraud  of  an- 
other, or  of  ftonteone  for  whose  con- 
duct he  i«  responsible,  becontes  a 
parly  to  a  written  Instrument  without  read- 
ing It  or  personally  knowing  the  contents 
thereof,  he  is  not  precluded  thereby  from  ob- 
taining judicial  redress,  in  some  form  of  ac- 
tion, for  any  Injury  which  may  be  thereby 
xraused  to  him  through  such  Instrument  not 
being  what  he  supposed  It  to  be. 

4.  Mere  ignorance  of  the  contents  of 
a  paper,  by  one  who  becomes  a  party 
thereto  under  a  mistake  as  to  its  import,  will 
not  enable  him  to  avoid  his  act. 

B.  The  doctrine  that  a  person  is  not 
inexcusably  nevllirent  in  signing  a  pa- 
per in  a  business  tran^ctlon  with  another,  re- 


Non. — Retention  of  policy  of  insurance  as  a 
ioaiver  of  mistake  or  fraud  of  the  insurer  or 
its' agent. 

I.  Introduction,  705. 
II.  Time  of  misrei^resentation,    706. 
III.  Mistake  or  fraud  as  to  terms  of  policy. 
a."  Character  of  policy,  708. 

b.  Various  provisions  of  policy. 

1.  Risks  insured  against,  711. 

2.  Duration  of  insurance,  712. 

3.  lAmitaiipn  of  time  for  action  on 

policy,  714. 

4.  Espistence    of    options    at    ma- 

twity,  714. 
6.  LiabiUty  to  assessment,  715. 

6.  Right  to  cancel,  716. 

7.  Obligation  to  keep  books  in  safe, 

717. 

8.  Obligation    to    keep    watchman 

on  premises,    718. 

9.  Signature  to  application,  718. 

10.  Agency  clause,  718. 

11.  Date  of  policy,  719. 

12.  Value  of  policy,  719. 

c.  Variation    of    terms    on    renewal   of 

policy,  719. 
IV.  Mistake  or  fraud  as  to  facts  disclosed 
by  the  insured. 

a.  Appearing  in  the  policy. 

1.  Subject-matter  of  insurance. 

{&)  Property  covered,  721. 

(b)  Voyage  covered  by  marine 
policy,  723. 

(c)  Misdescription     of    prop- 
erty, 724. 

(d)  Location  of  property,  724- 

2.  Interest  protected,  724. 

3.  Facts  affecting  the  hazard. 

(a)  Other  insurance,  726. 

(b)  Occupancy     of     premises, 
729. 

(c)  State  of  title,  730. 

(d)  Encumbrances,  732. 

b.  Appearing   only   in   the   application. 

1.  Copy  attached  to  policy. 

(a)  Physical  condition  of  in- 
sured, 734. 
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IV.,  b, — continued. 

ib)  Prior  insurance,  735. 

(c)  Occupation,  736. 

(d)  Encumbrances,  737. 
2.  Copy  not  attached,  737. 

V.  Mistake  or  fraud  as  to  matters  outside 

of  the  policy  and  application,  738. 
VI.  Effect  of  retention  by  other  than  insured, 

739. 
VII.  Effect  of  insured's  iliteracy,  740. 
VIII.  Retention  with  knowledge  of  defect. 

a.  Oeneralhf,  741. 

b.  Effect  of  attempted  rescission,  742. 

c.  Effect  of  agent's  reassurances,  743. 
IX.  Distinction   between   action   at   law   and 

suit  in  equity,  744. 

I.  Introduction. 

The  position  of  the  court  In  Bostwick  v.  Mu- 
tual L.  1x8.  Co.,  stated  briefly,  is  that  the  prin- 
clples  of  caveat  emptor  apply  to  the  sale  of  an 
insurance  policy  with  as  much  rigidity  as  In 
the  case  of  a  sale  of  merchandise ;  that  the  in- 
sured is  under  obligation  to  Inspect  It  within  a 
reasonable  time  after  receipt,  to  ascertain 
whether  or  not  it  corresponds  to  his  "order,"  to 
wit,  his  application ;  that,  if  a  fraud  or  mis- 
take in  the  preparation  of  the  policy  has  oc- 
curred, rendering  it  different  in  terms  from  that 
ordered,  and  Is  discoverable  upon  a  reasonable 
Inspection,  the  Insured  must  Immediately  re- 
scind or  draw  the  insurer's  attention  to  it ; 
that  retention  after  receipt  is  "evidence  of  as- 
sent, regardless  of  the  fraiyl,  or.  If  not  such,  of 
inexcusable  negligence,  waiving  Judicial  reme- 
dies for  fraud  ;*'  that  the  only  circumstance 
which  will  excuse  such  retention  is  a  mislead- 
ing statement  or  representation  on  the  part  of 
the  insurer  at  the  time  of  the  delivery  of  the 
policy,  reasonably  Justifying  the  Insured  in  a 
failure  to  Inspect  it;  that  the  grround  of  the 
rule  is  a  public  ]K>llcy,  "not  based  upon  any  con- 
sideration for  the  party  who  has  been  guilty  of 
the  false  representations,  to  whom  no  duty  is 
owing,  but  upon  the  conviction  that  the  inter- 
ests of  society  are  best  served  by  the  applica- 
45 
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lying  upon  positive  false  statements  on  ttie 
part  of  that  other,  or  of  someone  for  whose 
conduct  he  is  responsible,  as  to  Its  import, 
applies  only  where  the  deceit  is  practised  at 
the  time,  and  in  the  transaction,  of  such 
signing. 

6.  If  A  person  contra4st«  'wltJi  anotber 
for  an  article  to  be  delivered, 
or  gives  an  order  therefor,  and  thereafter  a 
thing  is  delivered  to  him  ostensibly  in  com- 
pliance with  the  order  or  fulfilment  of  the 
contract,  unless,  at  the  time  thereof  or  with- 
in a  reasonable  time  thereafter,  he  notifies 
such  other  that  such  article  will  not  be  ac- 
cepted as  satisfying  the  contract  or  order, 
he  will  be  conclusively  presumed  to  have 
waived  all  departures  therein  from  the  thing 
bargained  for  which  are  obvious  to  the  senses 
by  ordinary  exercise  thereof.  This  is  sub- 
ject to  what  follows. 

7.  Tbe  reasonable  tlnte  mentioned  In 


tbe  forevolnv  rnle  contntences  to  ran 

from  the  time  the  person  receiving  the  article 
has  reasonable  opportunity  to  observe  its 
defects,  unless  the  opposite  party,  by  fraud 
or  deceit,  prevents  such  person  from  exam- 
ining it,  or  induces  him  not  to  do  so ;  but 
such  person  cannot  successfully  refer  iperely 
to  deception  practised  upon  him  at  the  time 
of  his  giving  the  order  or  entering  Into  the 
contract,  to  excuse  failure  to  observe  obvious 
departures  in  the  thing  delivered  from  that 
bargained  for,  at  or  within  a  reasonable 
time  after  the  delivery. 

8.  Upon  tbe  reception  of  an  article 
by  a  person  under  tbe  clrcnn- 
stances  stated  in  the  two  foregoing  rules, 
nothing  occurring  then  for  which  the  oppo- 
site party  Is  responsible,  reasonably  prevent- 
ing him  from  using,  or  Inducing  him  not  to 
use,  his  senses  so  as  to  discover  obvious  de- 
partures  therein   from   the   thing  bargained 


tion  of  the  rule,  Vigilantibus,  et  non  dormienti- 
bus,  Buccurrunt  jura." 

It  should  be  noted  at  the  start  that  the  rule 
Is  applied  to  a  case  in  which  the  fraud  appears 
to  have  been  iu  regard  t^  the  provisions  or  terms 
of  the  policy.  A  subsequent  case  from  this  ju- 
risdiction, Welch  v.  Fire  Asso.  120  Wis.  456,  98 
N.  W.  227.  makes  it  clear  that  the  same  rule 
will  not  be  applied  to  defeat  the  insured  where 
the  mistake  or  fraud  appears  in  connection  with 
facts  concerning  the  risk  which  have  been  dis- 
closed to  the  insurer's  agent.  Another  principle, 
viz.,  estoppel,  is  here  applied  to  prevent  the 
company  from  denying,  not  only  the  imputed 
knowledge  of  the  fact  disclosed,  but  also  that 
the  policy  was  not  issued  in  accordance  with 
known  facts.  And  this  will  be  applied  although 
the  policy  contains  terms  clearly  inconsistent 
with  such  facts,  states  that  no  waiver  is  bind- 
ing unless  indorsed,  and  the  policy  comes  into 
the  hands  of  the  Insured  some  time  before  loss. 

The  latter  case  does  not  discuss  the  question 
of  waiver  of  the  fraud  or  mistake  by  the  In- 
sured, although  the  facts  clearly  show  a  reten- 
tion of  the  policy  by  him  with  the  error  appar- 
ent upon  its  face.  The  majority  of  cases  in 
which  fraud  or  mistake  appears  either  grant  or 
refuse  relief  to  the  insured  in  similar  manner 
upon  some  independent  theory  without  discuss- 
ing the  effect  of  retention,  although  that  fact 
appears  in  the  case. 

Perhaps  the  largest  number  of  such  cases  ap- 
ply the  principle  of  the  estoppel  of  the  insurer 
through  the  knowledge  of  its  agent,  of  which  the 
Welch  Case,  above  mentioned,  is  an  example. 
Other  illustrative  cases  are  Eilenberger  v.  Pro- 
tective Mut.  F.  Ins.  Co.  89  Pa.  464 ;  O'Brien 
V.  Home  Ben.  Soc.  117  N.  Y.  311,  22  N.  E.  954  ; 
Slernaman  v.  Metropolitan  L.  Ins.  Co.  170  N. 
Y.  13,  57  L.  R.  A.  318,  88  Am.  St.  Rep.  625,  62 
N.  B.  763 ;  Royal  Neighbors  of  America  v.  Bo- 
man,  177  111.  27,  69  Am.  St.  Rep.  201,  52  N.  E. 
264  ;  Continental  Ins.  Co.  v.  Pearce,  39  Kan. 
396,  7  Am.  St.  Rep.  537,  18  Pac.  291 ;  Mallhoit 
V.  Metropolitan  L.  Ins.  Co.  87  Me.  374,  47  Am. 
St.  Rep.  336,  32  Atl.  989;  North  American  F. 
Ins.  Co.  V.  Throop,  22  Mich.  146,  7  Am.  Rep. 
638;  Hartford  Ins.  Co.  v.  Haas,  87  Ky.  531, 
2  L.  R.  A.  64,  9  S.  W.  720 ;  German-American 
Ins.  Co.  V.  Yeagley   (Ind.)   71  N.  B.  897. 

Relief  la  frequently  given  in  equity  simply 
upon  proof  of  fraud  or  mistake.  Examples  of 
this  class  of  cases  are,  Snell  v.  Atlantic  F.  & 
M.  Ins.  Co.  98  V.  S.  85,  25  L.  ed.  52 ;  Maryland 
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Home  F.  Ins.  Co.  v.  Klmmell,  89  Md.  437,  4a 
Atl.  764;  PhoBulx  Ins.  Co.  v.  Owens,  81  Mo. 
App.  201 ;  Rockford  Ins.  Co.  v.  Hlldreth,  45  111. 
App.  428 ;  Delouche  v.  Metropolitan  L.  Ins.  Co. 
69  N.  n.  587,  45  Atl.  414;  Longhurst  v.  Star 
Ins.  Co.  19  Iowa,  364  ;  Fisher  v.  Metropolitan 
L.  Ins.  Co.  160  Mass.  386,  39  Am.  St.  Rep.  495. 
35  N.  B.  849. 

On  the  other  hand,  the  parol-evldence  rule  is 
frequently  applied  to  hold  the  Insured  to  bis 
policy,  regardless  of  fraud  or  mistake  affecting 
its  terms,  although  the  effect  of.  retention,  In 
this  connection,  is  not  discussed.  Prominent 
cases  in  this  large  group  are.  Northern  Assur. 
Co.  V.  Grand  View  Bldg.  Asso.  183  U.  S.  308. 
46  L.  ed.  213,  22  Sup.  Ct.  Rep.  133  (see  same 
case  on  subsequent  suit  to  reform,— in^ra,  IV.. 
a,  3,  (a))  ;  German-American  Ins.  Co.  v.  Davis, 
131  Mass.  316 ;  Hartford  F.  Ins.  Co.  v.  Webster, 
69  111.  392;  Franklin  F.  Ins.  Co.  v.  Martin,  40 
N.  J.  L.  568,  29  Am.  Rep.  271 ;  Western  Assur. 
Co.  V.  Rector,  85  Ky.  294,  3  S.  W.  415. 

It  is  clear,  then,  that  a  discussion  of  the  mere 
effect  of  retention  by  the  insured  upon  mistake 
or  fraud  in  connection  with  the  policy  will  not 
fully  present  the  attitude  of  the  courts  toward 
fraud  or  mistake  in  an  insurance  policy,  where 
the  element  of  its  retention  by  the  insured  is 
present.  The  note  is,  however,  con&ned  to  cases 
throwing  light  upon  this  single  phase  of  the 
question,  and  does  not  attempt  to  include  those 
in  which  the  element  is  present,  but  not  advert- 
ed to  or  discussed. 

Neglect  of  the  insured  to  read  his  application 

!  before  signing,  though  a  kindred  subject,  Is  not 

I  within   the   scope   of   the   note.      See   Ryan   v. 

I  World  Mut  L.  Ins.  Co.  41  Conn.  168,  19  Am. 

Rep.   490 ;    Germania    L.    Ins.    Co.    v.    Lunken- 

heimer,  127  Ind.  536.  26  N.  E.  1082. 

The  question  of  agency  likewise,  though  an 
important  one,  is  outside  the  scope  of  the  note. 
and  is  omitted,  except  where  the  insertion  of  the 
"agency  clause"  is  treated  as  a  fraud,  and  the 
retention  of  the  policy  as  a  waiver  thereof  Is 
discussed. 

II.  Time  of  misrepresentation. 

It  may  be  deduced  from  the  opinion  in  Bost- 
!  WICK  V.  Mutual  L.  Ins.  Co.  that  the  insured 
;  signed  applications  calling  for  such  policies  as 
;  they  received,  but  that  their  negligence  in  sign- 
I  Ing  the  applications  without  reading  and  ascer- 
taining their  contents  was  excused  by  the  fact 
that  they  wei*e  induced  to  do  so  by  the  misrep- 
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for,  the  rule  applies  that  the  law  requires 
men»  In  their  dealings  with  each  other,  to 
exercise  proper  diligence  and  apply  their  at- 
tention to  those  particulars  which  may  b^* 
supposed  to  be  within  reach  of  their  judg- 
ment, and  not  to  close  their  eyes  to  means  of 
information  which  are  accessible  to  them. 
Vigilantihus,  et  non  dormientibua,  jura  aub- 
veniant, 
8.  Tlie  rule  tliat  contributory-  nevll- 
flrence  is  not  a  defenaie  to  an  Inten- 
tional -wvrongr  does  not  apply  to  a  situation 
where  negligence  is  so  Inexcusable  as  not  to 
be  really  a  contributing  cause,  but  to  be  real- 
ly a  cause  intervening  between  the  wrong 
and  the  injury  as  the  real  producing  cause 
thereof. 
lO.  He  wbo  Is  inexcusably  negrliveut 
in  a  bnsinens  tranwaction  forfeitai  tbe 
rifirbt  to  judicial  remedieai  for  relief,  and 
not  because  of  any  favor  or  indulgence  which 


the  law  extends  to  the  wrongdoer,  but  be- 
cause of  failure  on  the  part  of  the  injured 
person  to  exercise  that  care  for  his  own  pro- 
tection which  the  policy  of  the  law  requires 
as  a  condition  of  Its  protection,  such  policy 
being  to  aid  only  those  who  exercise  some  rea- 
sonable care  to  guard  their  own  interests. 
11.  ^'efirli&ence  of  a  person  in  not  as- 
sertinff  his  rifirbt  as  agrainst  anotber 
by  ivbom  be  bas  been  defrauded 
In  a  business  transaction,  is  not  a  defense, 
strictly  so  called,  to  an  action  on  the  for- 
mer's part  for  redress,  but  is  evidence  of 
submission  to  or  waiver  of  the  wrong,  more 
or  less  strong  according  to  the  circumstances, 
and  may  be  conclusive  evidence  thereof ;  or 
It  may  be  so  gross  as  to  forfeit  such  person's 
right  to  Judicial  redress ;  or,  in  connection 
with  some  injury  to  the  wrongdoer,  it  may 
operate  to  estop  such  person  from  claiming 
redress  for  the  wrong  first  inflicted. 


resentatious  as  to  their  contents  made  by  the 
agent  at  the  time  of  such  signature.  Their  sub- 
sequent negligence,  however,  in  failing  to  in- 
spect the  policies  upon  receipt,  and  thereby  to 
ascertain  whether  they  conformed  to  the  agree- 
ment with  the  agent,  is  deemed  inexcusable, — 
with  tbe  exception  of  the  one  case  in  which  the 
agent  made  a  representation  at  the  time  of  the 
delivery  of  the  policy,  which  had  the  effect  of 
misleading  the  Insured  and  Inducing  him.  as  a 
reasonable  man,  to  believe  that  his  policy  con- 
formed to  the  oral  agreement.  It  is  thus  seen 
that  tbe  only  fraud  which  the  court  regards  as 
sufficient  to  Justify  a  failure  to  Inspect  a  policy 
on  receipt  is  one  which  accompanies  the  de- 
livery. 

In  few  of  the  cases  dealing  with  the  question 
in  hand  does  the  circumstance  of  fraud  or  mis- 
representation at  the  delivery  of  the  policy  ap- 
pear. The  underlying  principle  is  well  brought 
out,  however,  in  McKenzle  v.  Planters'  Ins.  Co. 
9  Helsk.  261,  where  the  court,  in  an  action  by 
the  insured  upon  a  policy  in  which  no  allow- 
ance bad  been  made  for  the  additional  insurance 
disclosed  to  the  agent  at  the  time  of  applica- 
tion, instructed  the  Jury  that,  "If  you  are  satis- 
fled  from  the  testimony  that  the  plaintiff  made 
the  statement  to  the  agent  of  the  company,  that 
he  intended  to  take  out  other  insurance,  when 
this  Insurance  was  being  effected,  and  the  agent 
agreed  to  this,  and  the  policy  was  issued  upon 
this  understanding,  and  that  by  the  misstate- 
ments and  misrepresentations  of  the  agent  aft- 
erward, acting  within  his  apparent  authority, 
the  plaintiff  was  kept  In  Ignorance  of  the  pro- 
visions of  the  contract  In  this  respect,  the 
company  will  now  be  estopped  from  setting  up 
these  stipulations  of  the  policy.  On  the  con- 
trary, if  the  agent  made  no  such  misstatements, 
and  the  policy  was  delivered  to  plaintiff,  he 
was  bound  to  know  Its  provisions,  and.  If  he 
negligently  failed  to  open  it,  he  would  be  bound 
to  know  its  provisions;  and.  If  you  find  this 
state  of  facts,  you  will  find  for  defendant." 

The  appellate  court  sustained  this  instruction 
as  unexceptionable,  and  further  stated  that  "it 
is  clear  that  this  parol  evidence  was  incompe- 
tent to  alter  or  contradict  the  written  contract, 
but  it  Is  equally  clear  that  it  was  not  offered  or 
admitted  for  such  purpose.  It  was  offered  to 
show  that  he  was  Induced  to  apply  for  the  policy 
by  the  fraudulent  misstatements  and  omissions 
of  the  agent,  and  that  he  was  kept  in  Ignorance 
of  the  existence  of  the  stipulations  In  the  policy 
by  fraudulent   conduct  and   statements  of  the 
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agent,  which  induced  him  not  to  open  and  read 
the  policy,  .  .  .  and  were  clearly  compe- 
tent for  the  purpose  for  which  they  were  of- 
fered." 

In  Keller  v.  Equitable  F.  Ins.  Co.  28  Ind.  170, 
where  the  insurer's  agent  represented  to  an  il- 
literate applicant,  both  at  the  time  of  the  ap- 
plication, and  at  the  delivery  of  the  policy,  that 
there  would  l>e  no  further  liability  after  the 
payment  of  the  first  premium,  whereas  the  ap- 
plication contained  a  further  premium  note,  in 
consideration  of  which  the  policy  was  expressly 
Issued,  the  court  says :  "The  agent  of  the  ap- 
pellee not  only  falsely  stated  the  contents  of 
the  instrument,  but,  by  a  fraudulent  pretense, 
prevented  Its  examination.  In  this  case  there 
can  be  no  question  of  delay.  If  the  party  was 
excusable  in  receiving  the  policy,  believing  it 
to  be  what  he  had  contracted  for,  there  was  no 
requirement  that  he  should  thereafter  examine 
it,  until,  by  the  notice  of  assessment,  his  sus- 
picions were  excited."  More  than  two  years  had 
elapsed  between  the  Issuance  of  the  policy  and 
the  levy  of  the  assessment. 

So,  in  Continental  Ins.  Co.  v.  Ruckman,  127 
111.  364,  11  Am.  St.  Rep.  121,  20  N.  E.  77,  It 
is  staled  by  the  court  to  be  "doubtful  whether 
oven  the  delivery  of  the  policy  to  him  was  no- 
tice of  Its  contents,  when  that  fact  is  taken  in 
connection  with  his  inability  to  read  it,  and 
Miine's  [agent's]  assurance  that  it  was  drafted 
In  accordance  with  the  contract."  The  policy 
was  reformed  by  the  Insertion  of  a  thirty-days* 
vacancy  clause,  pursuant  to  the  agreement  with 
the  soliciting  agent  at  the  time  of  applica- 
tion. 

On  the  contrary,  a  representation  by  a  so- 
liciting agent  on  delivery  of  a  policy,  that  "It 
was  all  right,"  is  held  in  Steinberg  v.  Phcenlx 
Ins.  Co.  49  Mo.  App.  255,  to  be  insufficient  excuse 
for  the  Insurer's  failure  to  examine  the  policy 
and  discover  that  allowance  had  not  been  made 
for  additional  Insurance  disclosed  to  the  agent. 
Four  and  a  half  months  retention  without  ob- 
jection would  bar  a  rescission  under  the  au- 
thority of  Ame^-lcan  Ins.  Co.  v.  Nelberger,  74 
Mo.  107,  infra,  ill.,  b,  6 ;  much  less  would  ref- 
ormation after  loss  be  then  granted.  And  the 
agent's  statement  on  delivery  does  "not  affect 
the  question  one  way  or  the  other." 

It  appears  that  a  misrepresentation  at  the 
time  of  the  delivery  of  the  policy  occurred  In 
the  following  cases,  but  that  this  fact  plays  no 
part  In  the  decision,  and  they  are  noted  In  their 
appropriate  sections  within :     Mutual   Reserve 
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12.  If  a  person.  In  a  baailmeaai  trans- 
action    irlth     anotUer,     la     deceived 

by  the  latter  to  his  Injury,  such  person  may 
rescind  the  transaction  within  a  reasonable 
time  after  he  discovers,  or  has  reasonable  op- 
portunity to  discover,  the  fraud,  constructive 
knowledi^e  thereof  being  Just  as  effective  as 
actual  kuowledKe  to  set  the  time  for  rescis- 
sion running  and  to  marlc  its  limits. 

13.  If  a  person  reeeives  a  policy  of  in- 
surance ostensibly  in  response  to  an 
application  tlierefor.  which  he  signed 
and  parted  with  in  the  belief,  induced  by  the 
fraud  of  the  agent  taking  the  same,  that  it 
called  for  a  policy  different  from  that  which 
it  called  for  in  fact,  he  is  bound,  as  a  mat- 
ter of  law,  to  examine  the  policy  within  a 
reasonable  time  after  it  comes  to  his  hand, 
and  to  discover  obvious  departures  therein 
from  the  one  which  he  supposed  he  was  to 
get,  and  promptly,  upon  discovering  the  same, 


to  rescind  the  transaction,  give* the  company 
due  notice  thereof,  and  do  all  on  his  part 
which  justice  requires  to  restore  the  former 
situation,  or  he  will  be  held  to  have  accepted 
the  policy  as  satisfying  his  application,  so 
as  to  be  precluded  from  rescinding  the  same. 

14.  Tlie  reasonable  time  for  disco^-er- 
inar  that  tbe  policy  dllfers  from  tbe 
one  supposed  to  have  been  applied  for 
in  the  circumstances  stated  in  the  foregoing 
rule  commences  to  run  immediately  upon  the 
reception  of  the  paper,  nothing  occurring 
then  to  reasonably  excuse  the  applicant  for 
omitting  to  examine  his  contract.  In  such 
circumstances  four  and  one  half  mouths*  de- 
lay in  discovering  the  fraud  and  exercising 
the  right  of  rescission  is,  as  a  matter  of  law, 
too  long  a  time. 

15.  If,  in  tbe  situation  stated  In  tbe 
last  foregroinv  parasrrapb,  the  element 
be  added  of  the  applicant  for  insurance  be- 


Fund  Life  Asso.  v.  Stephens,  116  Ga.  192,  41 
S.  E.  679,  infra,  IX. ;  Michigan  Mut.  L.  Ins. 
Co.  V.  Reed,  84  Mich.  024.  13  L.  R.  A.  349,  47 
N.  W.  1106,  infra,  IV.,  b.  1,  (c)  ;  Travelers' 
Ins.  Co.  V.  Ebert,  20  Ky.  L.  Rep.  1008,  47  S.  W. 
865,  infra.  III.,  b,  1 ;  Wyman  v.  Glllett, 
54  Minn.  5H6,  56  N.  W.  167,  infra,  III.,  c ;  Mc- 
Carty  v.  New  York  L.  Ins.  Co.  74  Minn.  530, 
77  N.  W.  426,  infra.  III.,  a ;  Avery  v.  Equitable 
Life  Assur.  Soc.  117  N.  Y.  451,  23  N.  B.  8, 
infra,  V. ;  Fidelity  &  C.  Co.  v.  Teter,  136  Ind. 
672,  36  N.  E.  283,  infra,  VIII,,  c ;  J.  W.  Glllum 
&  Co.  V.  Fire  Asso.  106  Mo.  App.  673,  80  S. 
W.  283,  infra,  VIII.,  c;  Zailee  v.  Connecticut 
Mut.  L.  Ins.  Co.  12  Mo.  App.  Ill,  infra.  III., 
a ;  McMaster  v.  New^  York  L.  Ins.  Co.  183  U.  S. 
25,  46  L.  ed.  64,  22  Sup.  Ct.  Rep.  10,  infra, 
III.,  b,  2 ;  Ijams  v.  Provident  Sav.  Life  Assur. 
Soc.  (Mo.)  84  8.  W.  61.  infra.  III.,  a. 

The  effect  of  misrepresentation  after  delivery, 
upon  objection  by  the  insured  to  the  terms  of 
his  policy,  is  noted  infra,  VIII.,  c. 

It  is  clear  from  these  cases,  and  from  the 
many  others  noted  herain  in  which  relief  is 
given  against  fraud  or  mistake  where  there  is 
no  misrepresentation  at  the  time  of  the  delivery 
of  the  policy,  that  the  distinction  made  In  Bost- 
wiCK  V.  Mutual  L.  Ins.  Co.  between  misrep- 
resentations at  the  time  of  application  and  at 
the  time  of  delivery  of  the  policy  as  justification 
for  failure  to  inspect  the  same  and  become  ac- 
quainted with  its  contents,  even  if  sound,  has 
not  yet  been  generally  noticed,  much  less  estab- 
lished. 

III.  Mistake  or  fraud  as   to   terms  of  policy. 

a.  Character  of  policy. 

If  the  principle  caveat  emptor  is  to  be  applied 
to  insurance  policies,  it  is  certainly  most  ap- 
plicable under  circumstances  such  as  those  ap- 
pearing in  BosTwiCK  v.  Mutual  L.  Ins.  Co., 
viz.,  where  the  misrepresentation  Is  as  to  the 
qualities  of  the  article  to  be  delivered. — the 
terms  of  the  policy.  It  most  nearly  corresponds 
to  the  obligation  of  a  vendee  of  chattels  to  in- 
spect them  upon  delivery  for  the  purpose  of  as 
certain ing  whether  they  fulfil  his  order,  and  to 
reject  them  if  they  do  not.  Retention  without 
objection  may  be  presumed  to  be  an  acceptance 
as  fulfilling  that  order,  or  as  evidence  that  the 
vendee  waives  the  variance  and  accepts  them 
as  sent.  This  would  be  conclusive  after  the 
lapse  of  a  reasonable  time  within  which  to 
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make  objection.  A  failure  to  object  by  reason 
of  ignorance  of  the  variance,  due  to  omission  of 
inspection,  is  chargeable  to  inexcusable  negli- 
gence. 

This  is  the  attitude  of  Bostwick  v.  Mutual 
L.  Ins.  Co.  The  authorities  are  not  all  one 
way,  but  the  decision  has  much  support. 

Thus,  in  Massey  v.  Cotton  States  L.  Ins.  Co. 
70  Ga.  794,  the  right  to  rescind  and  recover  pre- 
miums, or  to  compel  the  issuance  of  a  paid-up 
policy,  is  held  to  have  been  lost  by  the  insured 
where  he  retained  the  policy  delivered  and  paid 
premiums  thereon  for  ten  years,  although  at 
the  time  of  the  application  it  was  represented 
to  him  by  the  agent  that  in  ten  years  the  policy 
would  become  paid-up,  whereas  in  fact  the  policy 
issued  was  merely  an  ordinary  life  policy.  The 
retention  is  said  to  have  worked  an  acceptance 
of  the  policy  issued  and  a  waiver  of  the  mis- 
take. *'The  question  in  this  case  is,*'  says  the 
court,  "Could  the  plaintiff,  by  ordinary  dili- 
gence, have  discovered  the  truth  as  to  the  rep- 
resentations of  defendant's  agent?  If  he  could, 
then  he  is  too  late  with  his  bill.  The  policy 
which  he  I'eceived  put  him  upon  notice  as  to 
its  character  and  whether  it  was  an  ordinary 
life  policy  or  a  ten-years*  paid-up  policy.  Code, 
§  3126.  'If  a  party,  by  reasonable  diligence, 
could  have  had  knowledge  of  the  truth,  equity 
will  not  relieve.'  Nothing  but  gross  negligence 
could  have  kept  the  plaintiff  In  ignorance  of  the 
truth  in  this  case,  and  In  such  case  tbe  Infer- 
ence is,  the  plaintiff  acquiesced  in  the  action 
of  the  defendant  and  accepted  this  policy  aa  it 
is,  and  waived  the  policy  which  he  originally 
wished  to  have  issued  to  him."  It  will  be  noted, 
however,  that  the  statutory  provision  played  an 
Important  part  in  the  decision  of  that  case,  so 
that  Its  weight  would  be  lessened  in  a  juris- 
diction where  such  a  statute  did  not  exist. 

A  subsequent  case  from  the  same  jurisdiction. 
I^e'gh  V.  Brown,  99  Ga.  258,  25  S.  B.  621,  Is  to 
like  effect.  The  lapse  of  "some  months"  after 
the  receipt  of  a  policy  of  a  different  style  from 
that  for  which  applicant  contracted  is  said  to 
prevent  the  insured  from  setting  up  the  mis- 
take in  defense  to  an  action  upon  his  premium 
note.  He  should  have  offered  to  return  the 
policy  within  **a  reasonable  time." 

Like  in  principle,  though  It  Is  found  that 
the  rescission  was  made  within  a  reasonable 
time,  is  Jones  v.  Gilbert,  93  Ga.  604,  20  8.  E. 
48.  An  application  for  a  ten-year  endowment 
policy  being  filled  by  a  ten-payment  life  policy. 
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ing  fraudulently  deterred  from  examining  his 
policy  by  something  occurring  at  the  time 
of  the  delivery  thereof  to  him,  four  and.  one 
half  months*  delay  in  discovering  the  fraud 
Is  not,  as  a  matter  of  law,  so  long  as  to  for- 
feit the  right  of  rescission. 
16.  TJie  existence  of  a  cause  of  action 
at  la^v  to  recover  tUe  consideration 
parted  'vrltli  npon  a  contract,  on  the 
ground  of  fraud,  presupposes  the  actual  ter- 
mination of  the  contract  because  of  the  fraud, 
and  that  requires  a  repudiation  of  such  con- 
tract by  the  insured  person  in  toto,  or  so  far 
as  Justice  may  require,  and  an  unconditional 
offer  on  his  part,  so  far  as  Justice  may  re- 
quire, to  restore  the  wrongdoer  to  his  former 
situation,  or  a  waiver  of  such  offer  by  such 
conduct  on  the  latter's  part  as  to  clearly  in- 
dicate that  a  tender  to  him  of  that  which 
he  parted  with  in  the  transaction  would  be 
useless  because  he  would  not  accept  it. 


17.  If  a  Jndvntent  In  an  canity  case  or 
an  action  at  la^v  tried  1>y  the  court 
be  reversed  on  appeal  to  this  court,  and 
there  is  an  unsolved  question  of  fact  that 
must  be  determined  before  final  Judgment 
can  be  rendered,  and  there  are  conflicting 
reasonable  inferences  as  to  how  such  issue 
should  be  solved,  rendering  it  doubtful  which 
way  is  the  right  of  the  matter,  lest  injustice 
may  be  done  by  the  exercise  of  Jurisdiction 
to  decide  the  issue  here  as  an  original  matter, 
the  court  will  remand  the  cause  to  the  trial 
court  to  determine  such  issue  and  then  to 
apply  the  law  to  the  case  as  directed. 

(Caaaaday^   Ch.  J.,  diaaenta  in  part.) 

(March  11,  1902.) 

APPEAL  by  defendant  from  a*  judgment 
of  the  Circuit  Court  for  Rock  County 


it  was  there  held  that  the  insured  had  not 
lost  his  right  to  rescind  by  retaining  the  policy 
six  weeks  without  objection,  where  he  thereup- 
on sought  to  return  the  same.  After  such  a 
repudiation  he  was  not  liable  to  the  agent  on 
a  note  for  the  amount  of  the  premium  advanced 
by  the  latter,  although  the  policy  had  remained 
in  his  possession  thereafter  through  such  agent's 
refusal  to  accept  it. 

An  instruction  was  aslced  by  the  company  in 
Equitable  Life  Assur.  Soc.  v.  Maverick  (Tex. 
Civ.  App.)  78  S.  W.  500,  that,  "if  the  plaintiff 
failed  to  avail  himself  of  the  means  at  hand  of 
ascertaining  the  truth  or  falsity  of  the  .  .  . 
[defendant's]  representations,  he  was  estopped 
to  complain  of  their  untruth."  The  Insured 
sought  to  rescind  the  policy  upon  the  ground  that 
the  poMcy  received  by  him  did  not  correspond  to 
that  which  the  agent  had  promised  at  the  time 
of  the  application  and  the  giving  of  the  pre- 
mium note.  In  upholding  the  refusal  of  the 
lower  court  to  give  the  Instruction  demanded, 
the  court  states  that,  "If  the  plaintiff  knew  the 
truth  of  the  matter,  he  could  not  claim  that  he 
was  deceived.  But,  if  he  did  not  know  it,  and 
relied  on  the  statement  of  the  agent  at  the 
time,  but  could  have  informed  himself  of  it  by 
means  of  Information  at  hand,  he  Is  not  nec- 
essarily estopped.  This  would  depend  upon 
whether  or  not  he  was  inexcusably  negligent  in 
not  informing  hlmseJf."  This  Is  the  basis  of  the 
decision  in  Bostwick  v.  Mctual  L.  Ins.  Co. 
What  will  be  regarded  as  sufficient  to  excuse 
inspection  does  not  seem  to  have  been  yet  de- 
cided In  Texas. 

Three  months  is  held,  in  King  .v.  Mayes,  3 
Ind.  Terr.  362,  58  S.  W.  573,  to  be  sufficient 
time  within  which  the  insured  should  make  him- 
self acquainted  with  the  terms  of  his  policy. 
Thereafter  he  is  estopped  to  deny  an  accept- 
ance thereof  in  spite  of  misrepresentations  of 
the  agent  at  the  time  of  the  application  con- 
cerning it. 

The  insured  was  induced  by  the  insurer's 
agent  in  Zallee  v.  Connecticut  Mut.  L.  Ins.  Co. 
12  Mo.  App.  Ill,  to  surrender  a  previous  for- 
feitable policy  and  apply  for  one  which  was 
represented  to  him  to  be  nonforfeitable  after 
the  payment  of  two  premiums.  The  new  policy 
was  delivered  by  the  agent  with  the  remark : 
"Here  is  your  nonforfelting  policy."  It  appeared 
that  premiums  were  forfeitable,  no  matter  how 
many  had  been  paid,  unless  surrender  was  made 
within  the  year  following  the  last  payment,  but 
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that  this  provision  of  the  policy  was  not  drawn 
to  insured'^  attention,  and,  by  reason  of  his 
omission  to  read  the  policy,  he  did  not  discover 
^it  during  the  ten  years  for  which  it  was  held. 
Failing  to  surrender  the  policy  within  the  re- 
quired time,  and  the  company  refusing  thereaft- 
er to  issue  a  paid-up  policy,  relief  was  sought  in 
equity  by  way  of  rescission,  but  was  refused. 
"The  plaintiff  was  guilty  of  the  grossest  laches 
in  reading  neither  his  policy  nor  his  premium 
receipt,"  says  the  court  "It  was  his  plainest 
duty,  when  the  policy  was  presented  to  him, 
as  the  consummation  of  the  previous  talk  be- 
tween himself  and  the  agent,  to  read  it.  After 
he  had  accepted  It  and  acted  on  it  for  years,  it 
is  too  late  to  apply  to  a  court  of  equity  for  re- 
lief grounded  upon  bis  recollection  of  a  con- 
versation between  himself  and  the  agent ^of  the 
company,  the  particulars  of  which  that  agent 
has,  very  naturally,  forgotten." 

An  application  for  a  policy  on  which  the  pre- 
miums should  be  payable  at  a  "level  rate"  was 
filled  in  Ijams  v.  Provident  Sav.  Life  Assur. 
Soc.  (Mo.)  84  S.  W.  51,  by  a  policy  in  which 
the  premiums  were  to  remain  the  same  so  long 
as  the  application  of  dividends  would  keep  them 
down ;  if  the  dividends  were  insufficient  the  pre- 
miums were  to  be  higher.  It  was  not  clear  that 
the  agent  did  more  than  explain  the  system  to 
the  Insured  at  the  application,  or  that  there  was 
'any  further  fraud  or  misrepresentation  at  the 
time  of  delivery  of  the  policy  when  the  agent 
handed  it  to  the  insured  with  the  statement, 
"Here  is  your  level  rate  policy,"  and  pointed 
to  the  phrase  in  the  policy.  But  the  insured 
claimed  that  he  had  been  deceived  into  believ- 
ing that  bis  application  was  for  a  policy  in 
wlxich  the  premiums  would  be  absolutely  uni- 
form, and  that  his  policy  conformed  to  this  ap- 
plication. While  the  court  denied  the  existence 
of  any  fraud, .  it  says  that,  even  assuming  a 
misrepresentation  by  the  agent,  "that  did  and 
would  not  relieve  plaintiff  from  the  responsibil- 
ity of  examining  for  himself  to  ascertain  if  the 
policies,  when  delivered  to  him  by  the  company, 
did  or  did  not  contain  provisions  contrary  to 
his  understanding  of  the  explanation  of  the 
plan  of  'level  rate  insurance'  as  same  was  made 
to  him  by  ^ald  agent  .  .  . :  hence,  since  no 
fraud  or  deceit  was  practised,  or  attempted  to 
be  practised,  upon  plaintiff  to  induce  him  to  ac- 
cept or  receive  the  policies  without  examination 
to  ascertain  what  were  their  provisions  and 
terms,   and  since  he  has   taken   them   and   en- 
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in  plaintiff's  favov  in  an  action  brought  to 
recover  back  premiums  paid  upon  life-in- 
surance policies  which  were  alleged  to  have 
been  different  from  those  called  for  by  the 
contract.     Reversed. 

Statement  bv  ManhalL  J.: 

Action  to  recover  money  paid  to  defendant 
for  three  insurance  policies.  Plaintiff 
claimed /that  George  S.  Parker,  Arthur  H. 
Barrington,  and  himself  were  each  fraudu- 
lently induced  to  sign  an  application  for 
an  insurance  policy  of  a  different  charac- 
ter than  he  intended;  that  each,  as  soon  as 
he  discovered  the  fraud,  repudiated  the 
transaction;  and  that  Parker  and  Barring- 
ton  thereafter,  and  before  the  commence- 
ment of  this  action,  assigned   to  plaintiff 


their  claims  for  the  return  of  the  monev 
paid  to  the  defendant.  The  answer  put 
in  issue  all  the  allegations  constituting  the 
alleged  fraud.  There  was  evidence  tend- 
ing to  show  that  defendant's  agent  and 
plaintiff  negotiated,  from  time  to  time  for 
several  days,  in  respect  to  the  latter  taking 
a  $10,000  policy  of  life  insurance  in  the 
defendant  company:  that  the  agent  strongly 
recommended  what  he  called  a  **5-per-cent 
debenture  policy;"  that  plaintiff,  from  first 
to  last,  insisted  that  he  did  not  want  a  pol- 
icy that  ciiuld  not  be  paid  up  in  ten  years: 
that  he  would  take  a  ten-payment  polic}' 
and  no  other, — one  that  would  be  fully  paid 
in  ten  years;  that  the  agent,  from  first  to 
last,  continued  to  recommend  a  5-per-cent 
debenture  policy,  but  did  not  say  that  such 


Joyed  the  protection  they  afforded  for  seven 
years  without  complaint,  the  trial  court  was 
right  ...  in  giving  its  instruction  that 
upon  the  testimony  offered  plaintiff  was  noV 
entitled  to  recover." 

See  also  DwlnDell  v.  Felt.  90  Minn.  9,  95  N. 
W.  579,  and  Susquehanna  Mut.  F.  Ins.  Co.  v. 
Swank.  102  Pa.  17,  infra.  III.,  b.  5. 

The  contrary  view,  however,  that  the  Insured 
may  rely  upon  the  Insurer  to  supply  the  charac- 
ter of  policy  agreed  upon  with  its  agent,  and 
is  not  chargeable  with  negligence  through  fail- 
ure to  Inspect  the  same  upon  delivery,  finds  sup- 
port In  respectable  authority. 

Thus,  the  insured,  In  Mowat  v.  Provident 
Life  Assur.  Soc.  27  Ont.  App.  Rep.  675,  ap- 
plied for  a  policy  the  premium  on  which  should 
not  be  changed  during  Its  life.  A  special  slip 
written  by  himself  and  attached  to  the  appli- 
cation made  special  provision  for  this  style  of 
policy.  The  policy  issued  In  apparent  com- 
pliance with  this  request  reserved  to  the  com- 
pany the  right  to  alter  and  increase  the  rate 
when  necessary.  This  provision  was  not  drawn 
to  insured's  attention,  and  the  latter  retained 
the  policy,  paying  the  premiums  thereon  at  the 
agreed  rate  for  seven  years.  The  eighth  pre- 
mium was  raised  by  the  company.  Discovering 
then,  for  the  first  time,  the  clause  In  the  policy 
reserving  to  the  company  such  right,  the  In- 
sured  objected  to  payment  He  asserted  the 
fraud,  and  sought  to  recover  the  premiums  pre- 
viously paid.  "He  had  no  actual  notice  of  the 
contents  of  the  policy,"  says  Osier,  J.  A.,  "and, 
unless  the  defendants  brought  to  his  notice  that 
it  was  delivered  to  him  as  a  counter  proposal, 
there  could,  it  seems,  be  no  Imputed  knowl- 
edge of  the  contents,  Inasmuch  as  there  was  no 
obligation  binding  on  him  to  read  it.  .  .  . 
Delivered  to  him  as  It  was,  without  any  state- 
ment that  the  annual  premium  would  not,  or 
might  not,  be  the  same  thraughout  the  plain- 
tiff's life,  he  might  well  assume  that  it  was  a 
policy  In  accordance  with  the  special  terms 
which  he  had  stipulated  for  In  that  respect.  It 
will  hardly  be  denied  that,  if  the  plaintiff  had 
Immediately,  or  within  a  year  after  payment  of 
the  first  premium,  discovered  what  the  terms 
of  the  policy  really  were,  he  might  have  repu- 
diated It,  and  have  brought  an  action  to  re- 
cover back  the  premium  he  had  paid.  I  do  not 
see  that  the  subsequent  lapse  of  time  places  him 
In  a  different  position,  except  so  far  as  It  sug- 
gests the  probability  that  he  might  have  ex- 
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amined  the  policy  and  discovered  the  error.  The 
evidence  rebuts  the  force  of  this  suggestion.'* 
Moss,  .1.  A.,  was  oC  the  same  opinion.  ^There 
was  nothing  dehors  the  policy,"  he  says,  "to 
draw  his  attention  to  the  fact  that  the  defend- 
ants were  not  assenting  to  his  application,  and. 
Instead,  were  sending  him  a  new  proposal :  and 
under  the  circumstances  it  was  not  unreason- 
able for  him  to  suppose  that  It  was  a  policy  an- 
swering the  terms  of  the  application.  It  im- 
poses no  hardship  upon  an  insurance  company 
to  require  of  It  that  If,  in  answer  to  a  written 
application,  it  sends  a  policy  not  Intended  to  be 
In  terms  of  the  application,  it  shall  notify  the 
applicant  of  the  particulars  wherein  they  dif- 
fer. .  .  I  think  the  plaintiff  was,  under 
the  circumstances,  excused  from  any  charg<e  of 
negligence  or  laches  in  not  reading  the  policy, 
for  he  might  reasonably  assume  that  it  was  ac- 
cording to  the  application.  That  being  so,  he 
cannot  be  charged  with  any  subsequent  negli- 
gence or  laches." 

Six  weeks  elapsed  in  McCarty  v.  New  York  L. 
Ins.  Co.  74  Minn.  630,  77  N.  W.  426,  between  the 
delivery  of  the  policy  and  its  inspection  by  the 
Insured.  It  was  then  at  once  discovered  that 
the  agent  had  misrepresented  its  character,  and 
the  insured  immediately  rescinded  and  attempt- 
ed to  recover  his  premium.  To  the  company's 
defense,  based  upon  insured's  delay  in  rescission, 
the  court  makes  a  decided  response.  **The  next 
contention  is,"  it  says,  "that.  If  the  plaintiff 
was  deceived  by  the  representations  of  the 
agent,  it  was  the  result  of  his  own  folly  or 
negligence.  For,  If  he  had  taken  the  least  pains 
to  examine*  or  read  the  application  when  he 
signed  It.  or  the  policy  when  he  accepted  it.  he 
could  and  would  have  readily  discovered  the 
falsity  of  the  representations.  If  there  is  any- 
thing well  settled  by  the  decisions  of  this  and 
other  courts,  it  Is  that,  as  between  the  original 
parties  to  the  contract,  one  who  has  intentional- 
ly deceived  the  other  to  his  prejudice  Is  not  to  be 
heard  to  say,  In  defense  of  the  charge  of  fraud, 
that  the  Innocent  party  ought  not  to  have  trust- 
ed him.  it  does  not  lie  In  the  mouth  of  the 
party  guilty  of  making  the  false  representations 
to  say  to  the  other  party,  'You  were  a  fool,  or 
negligent.  In  believing  and  relying  upon  my 
statements.' " 

This  decision  was  before  the  court  tn  Boat- 
WICK  y.  Mutual  L.  Ins.  Co.,  and  was  there  stat- 
ed to  have  recognized  the  rule  of  caveat  emptor 
contended  for.    The  basis  for  this  statement  ai^ 
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policy  would  require  annual  payments  for 
life;  that  finally  the  agent  said  he  would 
obtain  for  plaintiff  what  the  latter  wanted, 
and  made  out  an  application,  represent- 
ing that  it  was  in  accordance  with  the  lat- 
ter's  wishes;  that  plaintiff  had  the  paper 
in  his  possession  for  a  considerable  length 
of  time,  and  had  ample  opportunity  to  read 
and  understand  it,  but  did  not  do  so,  re- 
lying entirely  upon  the  belief  that  the  agent 
had  written  it  in  accordance  with  the  un- 
derstanding which  had  been  reached;  that 
the  policy  was  received  about  April  1,  1897, 
accompanied  by  a  letter,  the  opening  lines  of 
which  were  to  the  effect  that  it  was  a  5- 
per-cent  debenture  annual-premium-payment 
policy,  such  as  the  agent  had  urged  plain- 
tiff  to   take;    that   the   letter    further   ex- 


plained that  the  payment  upon  the  policy 
would  be  $2  less  per  year  than  had  been 
talked,  and  that  $2  had  been  credited  to 
plaintiff  because  he  had  given  his  paper 
for  $1,064  when  $1,062  was  the  proper 
amount;  that  when  plaintiff  received  the 
policy  he  threw  it  into  his  drawer  and  did 
not  examine  it  or  pay  any  attention  to  it 
to  discover  whether  it  was  according  to  his 
understanding  or  not;  that  circumstances 
led  him  to  examine  the  policy  some  time 
thereafter,  and  that  about  August  22,  1897, 
he  discovered  that  it  was  entirely  different 
from  the  policy  he  was  to  obtain;  that  he 
thereupon  notified  defendant's  agent  of 
such  fact  and  demanded  an  explanation; 
that  considerable  correspondence  was  subse- 
quently had  between  plaintiff  and  the  agent. 


pears  in  an  extract  from  the  first  portion  of  the 
opinion :  "It  is  not  claimed  that  there  was  any 
unreasonable  delay  after  plaintiff  actually  dis- 
covered the  fraud,  but  the  claim  is  that,  if  he 
bad  exercised  reasonable  diligence  in  examining 
his  policy,  he  would  have  discovered  it  much 
sooner.  The  rule  as  generally  laid  down  in  the 
books  Is  that  the  right  of  rescission  accrues  only 
after  discovery  of  the  fraud,  and  that  delay  is 
not  imputable  against  the  party  defrauded,  un- 
til he  makes  that  discovery.  But  we  have  no 
doubt  that  there  may  be  cases  where  the  party 
is  so  grossly  uegUg^nt  In  failing  to  use  means 
of  knowledge  within  his  possession,  which  he 
was  bound  to  avail  himself  of,  that  delay  would 
be  Imputable  to  him,  even  before  he  actually  dis- 
covered the  fraud.  Hence,  perhaps  a  more  ac- 
curate statement  of  the  rule  is  that  delay  is 
not  imputable  to  the  party  defrauded  until 
he  has  sufficient  knowledge  of  the  fraud  to 
make  the  delay  material,  or  such  means  of 
knowledge  as  he  wss  bound  to  avail  himself 
of.'*  This  is  deemed  a  question  for  the  Jury, 
even  where  the  facts  are  undisputed,  so  long 
as  reasonable  minds  may  come  to  different  con- 
clusions. 

But  it  should  be  borne  in  mind  that  the  court 
had  before  it  a  case  In  which  the  insured  had 
been  compelled  to  pay  his  premium  note  to  an 
innocent  purchaser  for  value,  and  was  seek- 
ing the  aid  of  the  court  to  secure  reimbursement 
of  its  amount  from  the  insurer. 

Perhaps  the  court  intended  Its  expression  to 
be  taken  as  applying  only  to  cases  in  which  the 
rights  of  third  parties  were  in  litigation,  or 
where  the  rights  of  third  parties  had  intervened. 
Some  weight  Is  given  to  this  explanation  by  the 
wording  of  the  expression  first  quoted, — "as  be- 
tween the  original  parties  to  a  contract."  At 
any  rate,  the  attitude  upon  the  subject  of  re- 
tention, first  quoted,  has  received  affirmance  in 
a  later  case,  Otte  v.  Hartford  L.  Ins.  Co.  88 
Minn.  428,  97  Am.  St.  Rep.  682,  98  N.  W.  608, 
4nfra,  IV.,  b,  1,  (a),  where  the  court  had  both 
BosTwiCK  V.  Mutual  L.  Ins.  Co.  and  the 
Fletcher  Case,  117  U.  S.  519,  29  L.  ed.  934,  6 
Sup.  Ct  Rep.  837,  infra,  IV.,  b,  1,  (a),  before  It 
in  counsel's  brief. 

b.  Various  provisions  of  policy. 

1.  Risks  insured  against. 

A  misrepresentation  on  the  part  of  an  agent 
as  to  the  risks  Insured  against  by  a  policy  is 
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held  In  Travelers'  Ins.  Co.  v.  Henderson,  16 
C.  C.  A.  390,  32  U.  S.  App.  536,  69  Fed.  762, 
to  give  the  Insured  no  rights  outside  of  the 
terms  of  the  policy  as  properly  construed, 
where  such  terms  are  clear  and  unambiguous. 
In  this  case  the  agent  had  told  the  Insured  that 
the  policy  would  cover  a  death  under  any  cir- 
cumstances, even  at  the  hands  of  an  assassin. 
The  policy  contained  a  provision  expressly  ex- 
cepting liability  In  such  case.  Death  resulting 
from  such  cause,  the  court  held  that  no  recovery 
could  be  had  on  the  policy.  "If  Kepler  [the 
agent]  acted  under  a  mistake,"  says  the  court, 
"it  is  evident  that  it  consisted  In  falling  to 
comprehend  the  class  of  risks  that  were  cov- 
ered by  the  policy ;  but  a  mistake  of  that  kind, 
accompanied,  though  It  may  have  been,  by  some 
misleading  statements  as  to  the  risks  covered  by 
the  policy,  is  surely  not  sufficient  to  warrant  a 
reformation  of  the  policy, — especlaly  where  no 
fraud  was  practised,  or  intended  to  be  prac- 
tised, upon  the  assured.  It  frequently  happens 
that  knowledge  of  material  facts  communicated 
to  the  agent  of  an  insurance  company  by  the 
assured,  either  prior  or  subsequent  to  the  is- 
suance of  a  policy,  has  the  effect  of  waiving  par- 
ticular provisions  found  therein,  or  of  estop- 
ping the  company  from  claiming  the  benefit  of 
such  provisions ;  but  where  the  class  of  risks 
Intended  to  be  Insured  against  Is  clearly  de- 
scribed in  the  policy,  and  the  assured  has  a 
full  and  fair  opportunity  to  read  the  instru- 
ment, the  company  will  not  be  bound  by  repre- 
sentations made  by  its  sgent.  In  good  faith, 
that  the  policy  covers  risks  that  are  not  In 
fact  within  its  provisions.  ...  In  con- 
struing the  provisions  of  a  written  agreement, 
and  in  determining  its  legal  effect,  the  parties 
thereto  act  at  arm's  lengrth  if  the  agreement  is 
couched  in  plain  language  and  no  fraud  or  de- 
celt  is  practised.  It  is  the  duty  of  a  person, 
when  he  becomes  a  party  to  a  written  contract, 
to  examine  its  provisions,  and  determine  for 
himself  what  obligations  and  what  liabilities  it 
Imposes,  and,  if  need  be,  to  seek  legal  advice 
on  that  subject.  This  duty  is  equally  Impera- 
tive when  a  policy  of  insurance  is  taken  out ; 
and  courts  of  equity  cannot  undertake  to  re- 
form such  an  Instrument  merely  because  the 
legal  effect  of  its  provisions  was  misunderstood 
by  the  assured.  Nor  even  on  the  ground  that 
an  agent  of  the  Insurer  erroneously  represented 
that  the  policy  covered  risks  which  the  language 
of  the  instrument  clearly  shows  that  It  did  not 
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resulting  in  an  absolute  repudiation  of  the 
policy  by  plaintiff  on  March  19,  1898.  The 
evidence  tended  to  show  that  Parker  desired 
the  agent  to  obtain  for  him  a  ten-pay- 
ment policy;  that  he  signed  an  application 
without  reding  it,  supposing  the  agent  had 
written  it  according  to  his  request;'  that 
when  his  policy  came  he  put  it  away  with- 
out reading  it,  and  did  not  examine  the 
paper,  or  discover  that  it  was  not  in  ac- 
cordance with  his  understanding,  till  about 
five  months  after  it  was  received;  that  he 
then  rescinded  the  insurance  contract  as  far 
as  it  was  possible  for  him  to  do  so.  The 
testimony  as  to  Harrington  was  substantial- 
ly the  same.  The  evidence  on  the  part  of 
defendant  was  to  the  effect  that  the  several 
applications  for  insurance  were  made  in  ac- 


cover,  If  the  agent  acted  honestly,  without  arti- 
fice or  any  intent  to  defraud." 

And  in  Cornelius  v.  Farmers'  Ins.  Co.  113 
Iowa,  188,  84  N.  W.  1037,  an  actual  fraud  by 
the  agent  was  deemed  waived.  The  applicant, 
an  Ignorant  foreigner,  unable  to  read  English, 
requested  a  policy  covering  his  property  if  It 
should  become  vacant.  The  soliciting  agent 
explained  that  he  could  not  insure  it  as  vacant, 
but  pretended  to  alter  the  application  so  as  to 
call  for  a  policy  covering  the  property  as  a 
store-house  or  granary,  and  required  an  addi- 
tional premium  for  this  risk.  No  alteration  had 
been  made  in  the  application  In  fact,  and  the 
policy  covered  the  property  only  as  an  occu- 
pied dwelling.  The  retention  of  this  policy  was 
deemed  an  acceptance  of  Its  terms ;  and  "the 
assured  cannot  now  complain." 

An  opinion  to  the  contrary,  by  the  same 
court,  on  the  rehearing  of  Dryer  v.  Security  P. 
Ins.  Co.  (Iowa)  82  N.  W.  494,  a  case  on  prac- 
tically identical  facts,  is  stated  by  the  reporter 
in  a  footnote  to  the  Cornelius  Case,  118  Iowa, 
187,  84  N.  W.  1037,  to  have  been  withdrawn  and 
superseded  by  this  decision,  which  must  be  tak- 
en as  the  present  law  of  Iowa. 

Exception  Is  made  in  Travelers'  Ins.  Co.  v. 
Ebert,  20  Ky.  L.  Rep.  1008,  47  8.  W.  865,  in 
regard  to  accident  insurance  "tickets"  issued 
in  the  hurry  of  travel.  It  appeared  in  this 
case  that,  In -apparent  compliance  with  an  ap- 
plication by  a  woman  for  an  accident  policy 
Insuring  against  loss  of  time  as  well  as  against 
death,  the  agent  of  the  Insurer,  through  fraud 
or  mistake,  Issued  a  ticket  expressly  excepting 
women  from  Insurance  against  loss  of  time.  The 
acceptance  of  this  ticket  without  examination, 
In  the  hurry  of  travel,  was  held  to  be  no  bar 
to  a  recovery  on  the  policy  for  loss  of  time. 
"The  face  of  the  receipt  clearly  shows  that  the 
agent  knew  that  the  insured  was  a  female,  and 
he  specifically  insured  her  against  loss  of  time, 
and  it  would  be  a  harsh  and  unreasonable  rule 
that  Would  require  her  or  her  son,  who  acted 
to  some  extent  for  her,  to  examine  the  ticket 
fully  to  see  whether  it  was  a  palpable  contra- 
diction of  the  contract  entered  into  verbally  and 
also  reduced  to  wrltliig.  No  such .  diligence 
should  be  required  of  a  person  in  the  hurry  of 
travel." 

2.  Duration  of  insurance. 

The  case  of  McMaster  v.  New  York  L.  Ins. 
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cordance  with  the  understanding  between  the 
applicants  and  the  agent,  and  that  the  pol- 
icies were  issued  accordingly.  The  court 
decided  that  the  application  made  by  plain- 
tiff was  written  by  the  agent  and  signed  by 
plaintiff  without  his  reading  it,  though  he 
was  perfectly  competent  to  do  so  and  to 
understand  it,  and  that  he  had  ample  op- 
portunity therefor;  that  the  reason  why  he 
did -not  do  so  was  because  he  relied  upon 
the  agent  to  write  it  in  accordance  with  his 
request;  that  plaintiff  desired  the  agent 
to  write  the  application  for  a  ten-year  an- 
nual-payment policy,  which  he  agreed  to  do; 
that  he  received  the  policy  about  April  1, 
1897 ;  that  it  was  an  annual-premium  policy, 
but  that  he  did  not  discover  that  fact  till 
August  22,  1897;  that  within  a  reasonable 


Co.  183  U.  S.  26,  46  L.  ed.  64,  22  Sup.  Ct.  Rep. 
10,  upon  the  authority  of  which  the  decision 
in  BosTWicc  V.  Mutual  L.  Ins.  Co.  was  modi* 
fled  on  rehearing,  was  twice  fought  through  to 
the  United  States  Supreme  Court.  It  appeared 
In  this  case  that  at  the  time  of  the  application 
the  company's  agent  represented  to  the  insured 
that  payment  of  a  single  premium  would  carry 
the  insurance  for  not  only  a  year,  but  for  an 
additional  month  of  grace,  which  was  given  for 
the  pajrment  of  the  second  premlam.  The  policy 
as  drawn  made  the  second  premium  payable  In 
less  than  a  year  from  Its  date,  in  pursuance  of 
a  request  of  the  agent,  indorsed  upon  the  ap- 
plication after  It  had  left  the  hands  of  the  In- 
sured, that  It  should  be  dated  from  the  date  of 
the  application.  The  Insured  die  after  the 
expiration  of  the  policy  as  written,  but  within 
the  time  which  would  have  been  covered  had 
the  policy  been  correctly  dated.  Pending  an 
action  upon  the  policy,  the  beneficiary  filed  a 
bill  in  equity  to  have  it  reformed  so  as  to  ex- 
press the  correct  date.  On  appeal  from  the 
opinion  of  Shiras.  J.,  of  the  district  court,  grant- 
ing such  reformation,  the  circuit  court  of  ap- 
peals, Sanborn,  J.,  writing  the  opinion,  unani- 
mously reversed  the  lower  court's  decision,  and 
stated  that  "no  representation,  promise,  or 
agreement  made,  or  opinion  expressed,  in  the 
previous  parol  negotiations,  as  to  the  terms  or 
legal  effect  of  the  resulting  written  agreement, 
can  be  permitted  to  prevail,  either  at  law  or  Id 
equity,  over  the  plain  provisions  and  Just  in- 
terpretation of  the  contract,  In  the  absence  of 
some  artifice  or  fraud  which  concealed  its  terms, 
and  prevented  the  complainant  from  reading 
It."  SO  C.  C.  A.  532,  57  U.  S.  App.  638,  87  Fed. 
71.  The  Supreme  Court  refused  a  writ  of 
certiorari  to  review  this  decision.  171  U.  S. 
687,  18  Sup.  Ct.  Rep.  944.  In  spite  of  this 
adverse  ruling  of  the  superior  courts,  the  com- 
plainant pursued  his  action  at  law  upon  the 
policy  as  It  stood,  and  proved  the  additional 
fact  that  the  agent,  at  the  time  the  policy  was 
delivered,  replied,  in  response  to  a  query  from 
the  Insured  whether  It  covered  thirteen  months, 
that  it  did.  Regarding  the  case  at  law  as  con- 
trolled by  the  decisions  on  the  equity  side  of  the 
court,  Shiras,  J.,  while  reasserting  his  pre- 
vious opinion  that  the  company  was  liable,  nev- 
ertheless rendered  Judgment  in  favor  of  the 
company.    90  Fed.  55. 

The  opinions  in  the  circuit  court  of  appeals, 
on  the  appeal  from  this  decision,  40  C.  C.  A. 
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length  of  time  thereafter  he  tendered  the 
policy  back  to  defendant  and  demanded  a 
restoration  of  his  money  and  notes.  The 
circumstances  as  to  Parker  and  Barrington 
are  of  the  same  character.  Before  the  com- 
mencement of  this  action  they  assigned  their 
claims  for  restitution  to  plaintiff.  The 
conclusion  of  law  reached  was  that  plain- 
tiff was  entitled  to  recover  of  the  defend- 
ant the  money  paid  on  the  several  policies, 
aggregating  $1,401.50,  with  interest  upon 
each  such  payment  from  the  time  it  was 
made  with  costs.  Judgment  was  rendered 
accordingly. 

Messrs,  Fetliers,  Jeffris,  ft  Movat,  for 

appellant: 

A  person  is  bound  by  his  written  con- 


tract in  all  cases  where  he  can  and  has  an 
opportunity  to  read  the  same  before  sign- 
ing. 

Chamberlain  v.  Prudential  Ins.  Co,  10^ 
Wis.  4,  83  Am.  St.  Rep.  851,  85  N.  W.  128 ; 
Doioagiac  Mfg.  Co.  v.  8ohroeder,  108  Wis. 
109,  84  N.  W.  14;  Albrecht  v.  Milwaukee  & 
8.  R.  Co,  87  Wis.  105,  41  Am.  St.  Rep.  30, 
58  N.  W.  72;  Jaokowski  v.  Illinois  Steel 
Co,  103  Wis.  448,  79  N.  W.  757 ;  Sanger  v. 
Dun,  47  Wis.  615,  32  Am.  Rep.  789,  3  N. 
W.  388 ;  Prince  v.  Overholser,  75  Wis.  646, 
44  N.  W.  775;  Lumley  v.  Wahash  R,  Co,  71 
Fed.  21;  Fuller  v.  Madison  Mut.  Ins.  Co. 
36  Wis.  599;  Mamlock  v.  Fairbanks,  46 
Wis.  415,  32  Am.  Rep.  716,  1  N.  W.  167; 
MoCormack  v.  Molburg,  43  Iowa,  561; 
Maine  Mut,  Marine  Ins,  Co.  v.  Hodgkins^ 


119.  90  Fed.  864,  are  diverse,  and  contain,  per- 
haps, the  best  discussion  of  the  subject  in  hand 
pro  and  con  to  be  found  in  the  reports.  San- 
born, J.,  restated  his  opinion  on  the  former  ap- 
peal, regarding  the  additional  fact  proved  as 
immaterial.  "The  statement  of  the  terms  or 
effect  of  a  written  agreement,"  he  says,  "which 
one  has  in  his  hands  and  is  about  to  make,  and 
which  he  may  read  at  his  will,  is  not  calculated 
to  deceive,  and  is  not  an  artifice  or  a  fraud  that 
will  excuse  his  ignorance  of  its  contents,  be- 
cause he  has  the  patent  means  to  verify  the 
averment  at  his  command.  It  is  the  written 
contract,  itself,  and  not  anyone's  statement  of 
its  contents  or  of  its  effect,  which  binds  the 
parties ;  and  the  law  charges  every  party  to 
an  agreement  with  knowledge  of  this  fact.  In 
view  of  it,  it  is  the  duty  of  every  man  to  see 
to  it  that  every  writing  he  signs  or  receives 
fairly  and  fully  expresses  his  contract.  He  owes 
this  duty  to  the  other  party  to  the  contract, 
who  generally  acts,  and  often  changes  his  po- 
sition, in  reliance  upon  it ;  and  he  owes  it  to 
the  public,  which,  as  a  matter  of  policy,  treats 
the  writing  as  proof  of  the  terms  of  the  agree- 
ment. If  he  fails  to  discharge  this  duty, — if 
he  fails  to  read  his  contract, — his  ignorance  of 
its  contents  is  the  result  of  his  own  negligence ; 
and,  in  the  absence  of  fraud  or  mutual  mistake, 
he  is  thereby  estopped  from  showing  that  its 
terms  are  other  than  those  expressed  by  the 
writing.  .  .  .  The  statement  of  the  legal 
effect  of  the  policies  made  by  the  agent  of  the 
insurance  company  when  they  were  delivered 
does  not  abrogate  or  modify  the  terms  or  the 
meaning  of  the  contracts."  Thayer,  J.,  con- 
curred in  the  conclusion,  finding  no  intentional 
fraud  by  the  agent.  But  Caldwell,  J.,  who  had 
not  been  a  member  of  the  court  on  the  former 
appeal,  rendered  a  strong  dissenting  opinion 
(p.  135,  40  C.  C.  A.,  p.  872,  99  Fed.).  After 
objecting  to  the  application  to  insurance  poli- 
cies of  "rules  as  harsh  and  technical  as  any 
that  would  be  applied,  under  the  rule  of  caveat 
emptor,  to  a  trade  between  two  horse  Jockeys," 
he  reviews  the  facts  and  proceeds  (p.  141,  40 
C.  C.  A.,  p.  879,  99  Fed.)  :  "When  the  policies 
were  tendered  under  these  circumstances,  the 
Insured  would  have  been  entirely  Justified  in 
paying  the  premiums,  and  accepting  the  poli- 
cies without  reading  them.  He  had  a  right  to 
presume  that  the  period  of  insurance  named  In 
the  policies  conformed  to  the  agreement  and 
to  the  stipulations  and  conditions  of  his  appli- 
67  L.  R.  A. 


cation ;  and  to  that  effect  are  the  authorities, 
as  we  shall  presently  see.  When  the  period  of 
insurance  has  been  agreed  upon,  it  is  the  al- 
most universal  usage  for  business  men  to  pay 
the  premium  and  accept  their  policies  without 
reading  them.  .  .  .  The  question  is  not 
whether  the  finding  of  facts  establishes  the  mis- 
take or  fraud,  but  whether,  the  mistake  or  fraud 
being  conclusively  established  by  the  finding^ 
of  facts,  the  court  will  declare  that  the  insured 
is  estopped  from  availing  himself  of  the  truth 
by  the  mere  receipt  of  the  policies  and  putting 
them  away  without  reading  them,  in  reliance 
upon  the  truth  of  the  agent's  answer  and  the 
stipulations  of  his  applications.  It  must  not  be 
forgotten  that  there  Is  no  claim  or  pretense 
that  the  policies  in  fact  expressed  the  contract 
of  the  parties.  The  finding  of  facts  precludes 
any  such  claim.  The  contention  is  that,  by  re- 
ceiving the  policies  under  the  circumstances- 
mentioned,  the  Insured  is  'conclusively  pre- 
sumed* to  have  assented  to  all  their  provisions, 
and  will  not  be  heard  to  say  to  the  contrary. 
The  rule  for  the  application  of  estoppels  is  thus- 
inverted  and  applied  in  favor  of  the  company 
when  It  is  obvious  that  it  is  the  company  that 
is  estopped  from  setting  up  the  defense  relied 
on.  Estoppels  are  invoked  to  prevent  and  re- 
lieve from  fraud,  not  to  shield  and  protect  it. 
.  .  .  It  will  be  perceived  at  a  glance  that  the 
estoppel  in  this  case  applies  to  the  insurance 
company,  and  not  to  the  Insured.  The  insured 
made  no  representation  to  the  company,  and 
the  company  parted  with  no  money  or  other 
valuable  thing  on  the  faith  of  any  false  state- 
ment that  he  made.  Nor  did  it  do,  or  omit  to 
do,  anything  on  account  of  the  insured  putting 
away  the  policies  without  reading  them.  .  .  . 
It  is  undoubtedly  true  that  a  written  contract 
is  presumed  to  express  the  agreement  of  the 
parties,  but  this  is  not  a  ^conclusive  presump- 
tion, and  the  exceptionVj  to  the  rule  are  as  well 
understood  and  clearly  defined  as  the  rule  it- 
self. No  writing,  however  solemn,  can  be  made 
a  vehicle  for  fraud,  or  convert  a  mistake  into 
a  verity.  The  case  at  bar,  upon  the  facts  found, 
falls  within  the  well-defined  exception  to  the 
rule  as  shown  by  all  the  authorities." 

On  the  final  appeal  to  the  Supreme  Court 
(183  U.  S.  25,  46  L.  ed.  64,  22  Sup.  Ct.  Rep. 
10),  Judgment  was  rendered  against  the  com- 
pany, in  spite  of  its  refusal  on  the  prior  ap- 
peal, to  grant  a  certiorari  to  review  the  lower 
court's   opinion.     "Bearing   in  mind  that   Mc- 
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66  Me.  109 ;  Ryan  v.  World  Mut.  L.  Ins.  Co. 
41  Conn.  168,  19  Am.  Rep.  490;  Netc  York 
L,  Ins.  Co.  V.  Fletcher,  117  U.  S.  619,  29 
L.  ed.  934,  6  Sup.  Ct.  Rep.  837;  Dolliver 
V.  St.  Joseph  F.  &  M.  Ins,  Co.  131  Mass. 
-39:  Fidelity  Mut,  lAfe  Asso.  v.  Harris,  94 
Tex.  25,  86  Am.  St.  Rep.  813,  57  S.  W. 
635:  Union  Cent.  L.  Ins.  Co.  v.  PhillipSy 
41  C.  0.  A.  263,  102  Fed.  19:  Union  Cent. 
L.  Ins.  Co.  V.  Hook,  02  Ohio  St.  256,  56  N. 
E.  906. 

If  a  party  has  the  right  to  rescind  the 
■contract  he  must  act  with  reasonable  dili- 
gence in  so  doing,  or  he  loses  that  right. 

Norton  v.  Oleasan,  61  Vt.  474,  18  Atl. 
45;  American  Ins.  Co.  v.  Neiherger,  74  Mo. 
167;  Susquehanna  Mut.  F.  Ins.  Co.  v.  Oher- 
holtzer,   172  Pa.  223,   32  Atl.    1105,   1108; 


Fennell  v.  Zimmerman,  96  Va.  197,  31  S. 
E.  22;  New  York  L.  Ins.  Co.  v.  McMaster, 
30  C.  C.  A.  632,  57  U.  S.  App.  638,  87  Fed. 
63,  40  C.  C.  A.  119,  99  Fed.  856;  Wilcox  v. 
Continental  Ins.  Co.  85  Wis.  193,  55  N.  W. 
188;  Wilson  v.  National  L.  Ins.  Co.  31 
Misc.  403,  65  N.  Y.  Supp.  550. 

Messrs.  Ruger  Sc  Rvs^r,  for  respond- 
ent: 

Conduct  of  one,  induced  by  the  fraud  of 
another,  cannot  be  relied  upon  by  the  lat- 
ter as  an  estoppel. 

]1  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  426 
et  seq.:  Fay  v.  Totoer,  58  Wis.  290,  16  N.  W. 
558;  Brothers  v.  Bank  of  Kaukauna,  84 
Wis.  396,  36  Am.  St.  Rep.  932,  54  N.  W. 
786;  Kingman  v.  Graham^  51  Wis.  246,  8 
N.  W.  181 :  Ptiewe  v.  Wisconsin  State  Itand 


Master  had  made  no  request  of  the  company  in 
respect  of  antedating  the  policies,  and  was  ig- 
norant of  the  interpolation  of  the  agent,  and 
Ignorant  in  fact,  and  not  informed  or  notified 
in  any  way,  of  the  insertion  of  December  12, 
as  the  date  for  subseqneut  payments,  he  had 
the  right  to  suppose  that  the  policies  accorded 
with  the  applications  as  they  had  left  his  hands, 
and  that  they  secured  to  him,  on  payment  of 
the  first  annual  premiums  in  advance,  Immunity 
from  forfeiture  for  thirteen  months.  And  the 
agent  assured  him  that  this  was  so.  The  situ- 
ation being  thus,  we  are  unable  to  concur  in  the 
view  that  McMaster's  omission  to  read  the  poli- 
cies when  delivered  to  him,  and  payment  of  the 
premiums  made  constituted  such  negligence  as 
to  estop  plaintiff  from  denying  that  McMaster, 
by  accepting  the  policies,  agreed  that  the  In- 
surance might  be  forfeited  within  thirteen 
months  from  December  12,  1898.'* 

This  was  a  unanimous  opinion  with  the  ex- 
ception of  Brewer,  J.,  who  did  not  hear  the 
-argument  and  took  no  part  in  the  decision. 

It  is  hard  to  believe  that  the  proof  of  the 
single  additional  fact  of  the  agent's  misrepre- 
sentation at  the  delivery  of  the  policy  Influ- 
enced this  decision  by  the  supreme  court.  It  is 
not  adverted  to  except  In  the  single  short  sen- 
tence at  the  end  of  the  first  paragraph  quoted. 
And  the  preceding  sentence  seemingly  contains 
the  elements  of  the  fraud  and  the  Justification 
for  the  insured's  acceptance  of  the  policy  with- 
out examination,  upon  which  the  court  relies. 
For,  after  detailing  these  circumstances,  it  is 
said  that  the  insured  "had  the  right  to  sup- 
pose that  the  policies  accorded  with  the  appli- 
cations as  they  left  his  hands."  And  the  state- 
ment of  the  agent  ac  the  delivery  of  the  policy 
seems  to  be  mentioned  by  the  court  merely  as 
an  afterthought.  It  should  be  noted,  also,  that 
proof  of  this  additional  fact  is  not  regarded  by 
Shiras,  J.,  whose  Judgment  on  the  equity  side 
of  the  case  was  reversed,  as  sufficient  to  turn 
the  scales  In  the  subsequent  trial  at  law,  and 
it  is  treated  as  immaterial  by  Sanborn,  J.,  who 
wrote  the  prevailing  opinion  on  both  appeals  to 
the  circuit  court  of  appeals. 

3.  Limitation  of  time  for  action  on  policy. 

While  no  fraud  on  the  part  of  the  company 
in  Inserting  a  I  Imltation-of -action  clause  in  the 
policy  is  asserted  by  the  insured  in  Barnes  v. 
McMurtry,  29  Neb.  178,  45  N.  W.  285,  a  de- 
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murrer  tu  an  answer  based  on  its  violation  is 
sustained,  the  court  treating  the  clause  as  a 
fraud  upon  the  insured  where  his  attention  had 
not  been  drawn  to  it.  Mere  retention  of  the 
policy  is  not  deemed  to  work  an  assent  to  the 
condition,  or  to  render  it  binding.  A  special 
consideration  for  this  portion  of  the  contract  is 
said  to  be  necessary.  The  premium  which  the 
insured  pays,  is  paid,  says  the  court,  for  in- 
surance, aud  "he  may  reasonably  suppose  that, 
having  paid  the  ordinary  rates,  the  company  in 
case  of  loss,  will  pay  the  same  promptly  after 
proof  thereof  is  duly  made.  If  it  fails  to  do  so 
he  may  reasonably  expect  that  the  time  to  bring 
an  action  against  the  company  is  the  same  as 
upon  any  other  written  contract  wliere  there  has 
been  a  breach  thereof.  The  policy  Is  issued,  and. 
he  believing  the  company  to  be  honorable,  and 
to  have  based  its  policy  on  the  application,  the 
policy  Is  not  read,  but  placed  among  his  rain- 
able  papers,  and  only  after  a  loss  occurs  ts  it 
examined.  Every  person  familiar  with  the  sub- 
ject well  knows  that  such  Is  the  ordinary  course. 
In  very  many  cases  at  least.  If  it  is  sought  to 
Impose  conditions  or  restrictions  of  this  kind, 
they  should  be  set  forth  in  the  application,  or 
be  brought  to  the  attention  of  the  insured,  when 
the  premium  Is  paid ;  otherwise,  unless  there  k 
a  consideration  shown  for  them,  they  will  not 
be  sustained." 

4.  Existence  of  options  at  maturity. 

In  Fennell  v.  Zimmerman,  96  Va.  197,  31  S. 
E.  22,  the  insured  agreed  with  the  agent  for  a 
policy  offering  several  alternative  options  to  the 
Insured  at  the  expiration  of  the  period  for  which 
it  was  to  run.  The  policy  as  delivered  bore  the 
slip  on  which  such  options  were  printed,  but 
unsigned,  and  therefore  inoperative.  After  re- 
taining the  policy  in  this  condition  for  twenty 
months  without  observing  the  defect,  the  in- 
sured defended  an  action  upon  his  premium 
note  on  the  ground  of  the  variance  between  the 
policy  delivered  and  the  policy  applied  for.  He 
was  held  liable,  however,  the  court  saying:  **It 
was  the  imperative  duty  of  the  defendant,  upoo 
the  receipt  of  the  policy,  to  examine  it  promptly, 
and  see  if  the  printed  slip  was  attached  thereto 
and  signed  by  the  secretary  of  the  company, 
if  he  meant  to  claim  that  this  was  a  part  of  the 
contract,  and,  If  not  so  signed,  to  return  the 
policy  and  the  slip  within  a  reasonable  time 
to  the  company,  or  to  the  plaintiff,  that  It  might 
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^  Improv.  Co,  103  Wis.  551,  74  Am.  St. 
Rep.  904,  79  N.  W.  780;  McCarty  v.  'Sew 
York  L.  Ins,  Co,  74  Minn.  530,  77  N.  W. 
428;  Shakman  v.  United  States  Credit  Sys- 
Xem  Co.  92  Wis.  366,  32  L.  R.  A.  383,  53 
Am.  St.  Rep.  920,  66  N.  W.  528. 

Every  man  has  a  right  to  act  on  the  be- 
lief that  every  other  person  will  perform  his 
duty  and  obey  the  law;  and  it  is  not  negli- 
^nee  to  assume  that  he  is  not  exposed  to 
a  danger  which  can  only  come  to  him 
through  'a  disregard  of  law  on  the  part  of 
some  other  person. 

Kellogg  v.  Chicago  d  N.  W.  R.  Co,  26  Wis. 
223,  7  Am.  Rep.  69;  MoClellan  v.  Scott, 
-24  Wis.  86;  Central  R,  Co.  v.  Kisch,  L.  R. 
2  H.  L.  99 ;  Warder,  B.  d  G.  Co.  v.  Whitish, 
77    Wis.   430,   46   N.   W.   540;    Gunther   v. 


Ullrich,  82  Wis.  222,  33  Am.  St.  Rep.  32, 
52  N.  W.  88 ;  Porter  v.  Beattie,  88  Wis.  22, 
59  N.  W.  499 ;  Beetle  v.  Anderson,  98  Wis. 
5,  73  N.  W.  560;  Montreal  River  d  Lumber 
Co.  V.  Mihills,  80  W^is.  540,  50  N.  W.  507 ; 
Redgrave  v.  Hurd,  L.  R.  20  Ch.  Div.  1 : 
Reese  River  Silver  Min.  Co,  v.  Smith,  L.  R. 
4  H.  L.  64 ;  Butler  v.  Regents  of  University, 
32  Wis.  124;  Schultz  v.  Chicago  d  N,  W,  K. 
Co.  44  Wis.  638;  Knott  v.  Tidyman,  80 
Wis.  164,  56  N.  W.  632;  McCarty  v.  Hfew 
York  L,  Ins.  Co.  74  Minn.  530,  77  N.  W. 
426;  Kansas  Mill-Owners*  d  Mfrs.  Mut.  F. 
Jns.  Co,  v.  Central  Nat.  Bank,  60  Kan. 
630,  57  Pac.  524;  Temmink  v.  Metropolitan 
L,  Ins.  Co,  12,  Mich.  388,  40  N.  W.  469: 
Van  Houten  v.  Metropolitan  L.  Ins.  Co. 
110  Mich.  682,  68  N.  W.  982;  Royal  Neigh- 


•be  so  signed  and  attached,  and,  If  not  done,  to 
demand  that  the  contract  be  rescinded  and  his 
notes  returned  to  him.  ...  In  cases  of  this 
nature  great  diligence  is  required  of  the  parties, 
a.nd  the  delay  for  twenty  months  to  examine  if 
the  printed  slip  was  signed,  as  he  testified  that 
he  had  specially  stipulated  should  be  done,  can- 
not be  sanctioned.  His  negligence  was  inex- 
cusable; the  delay  unreasonable,  lie  began  to 
receive  the  benefit  of  the  policy  from  the  day  of 
its  date,  and  every  day  that  he  delayed  to  notify 
the  company  of  the  omission  now  complained  of, 
After  he  discovered  it,  or  by  the  exercise 
of  due  diligence  might  have  discovered  it, 
was  a  wrong  to  the  company,  if  his  plea 
that  the  policy  'was  never  accepted  by  him 
as  a  compliance  with  the  contract,  or  in 
lieu  thereof,'  were  allowed  to  prevail.  The 
-company  kept  his  life  insured,  and  carried  the 
risk  during  the  entire  year,  for  which  he  gave 
his  notes  for  the  premium,  and  furnished  a  con- 
sideration that  cannot  be  restored.  By  his 
49ilencc  he  left  the  company  bound,  so  far  as  it 
knew,  and,  if  he  had  died,  it  might  have  paid 
the  policy  without  a  suspicion  that  the  de- 
fendant claimed  that  there  was  no  binding  con- 
tract. By  his  acts  and  unreasonable  delay  he 
lost  the  right  to  rescind  the  contract,  to  avoid 
the  note  sued  upon,  and  to  recover  back  what 
he  had  paid,  which  was  the  only  damage  at- 
tempted to  be  proved." 

The  representation  of  a  "special  agent,"  who 
was  not  the  agent  of  the  company,  that,  after 
payment  of  premiums  for  ten  years  on  an  "in- 
stalment-bond" policy,  insured  could  convert  it 
into  a  paid-up  policy,  was  held,  in  Wilson  v. 
National  L.  Ins.  Co.  31  Misc.  403,  65  N.  Y. 
Supp.  550,  to  be  no  ground  for  a  reformation  of 
the  policy  in  this  regard,  where  neither  the  ap- 
plication, which  had  been  signed  by  the  In- 
.sured  In  Ignorance  of  its  terms,  nor  the  policy 
itself,  allowed  such  an  option,  and  the  policy 
had  been  retained  for  ten  years  without  objec- 
tion. "The  plaintiff  was  clearly  guilty  of  in- 
excusable negligence,  which  does  not  commend 
his  claim  to  the  equitable  consideration  of  the 
court.  .  .  .  The  fact  that  the  plaintiff,  for 
over  ten  years  after  the  receipt  of  the  instru- 
ment or  policy  in  question,  has  chosen  to  retain 
it  without  complaint  or  objection,  paying  the 
Instalments  or  premiums  as  they  accrued  there- 
on, and  without  taking  any  steps  for  its  refor- 
mation, deprives  the  case  of  any  equitable  fea- 
tures, and  seriously  assails  the  good  faith  of 
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the  plaintiff  in  his  attempt  to  charge  the  defend- 
ant with  a  liability  inconsistent  with  the  terms 
of  its  contract." 

5.  Liability  to  aasesement. 

In  a  mutual  company  the  equities  of  subse- 
quent members,  who  have  taken  out  policies  pre- 
sumptively in  reliance  upon  the  strength  of  the 
company,  as  shown  hy  its  previous  membership, 
seem  to  impose  upon  the  insured  an  especial  dili- 
gence in  discoYering  a  mistake  or  fraud  and  tak- 
ing Immediate  action  to  obviate  the  same.  Thus, 
in  Mansfield  v.  Cincinnati  Ice  Co.  11  Ohio  Dec. 
Reprint,  617,  it  appeared  that  the  agent  who 
solicited  the  insurance  from  the  insured  secured 
the  application  through  a  false  representation 
that  there  would  be  no  further  liability  to  as- 
sessment after  tbe  first  premium  had  been  paid. 
Tlie  policy  showed  clearly  upon  its  face  that  the 
insured  was  liable  to  such  subsequent  assess- 
ment. Having  retained  this  for  a  year  and  a 
half  without  objection,  the  insured  was  deemed 
estopped  to  set  up  the  agent's  fraud.  "Such 
false  statement,  if  it  induced  insurance,  would 
make  the  policy  voidable  only,  and,  a  reasonable 
time  having  elapsed  with  full  opportunity  to  the 
member  to  discover  the  fraud,  the  defense  ought 
not  now  to  prevail  as  against  losses  to  innocent 
members  relying  on  the  defendant's  various  poli- 
cies being  satisfactory  to  it.  .  .  .  When  the 
.  .  .  [insured  has  held]  policies  of  the  char- 
acter sued  upon  for  so  long  a  time  .  .  . 
without  disclaiming  the  express  terms  thereof 
or  seeking  any  relief  therefrom,  it  has  permitted 
the  rights  of  innocent  parties  to  intervene.  It 
has  held  out  to  other  policy  holders  and  mem- 
bers that  the  contracts  of  insurance  in  ques- 
tion were  either  true  and  correct,  or  acquiesced 
in  by  the  defendant.  On  the  facts  •  pleaded.  It 
does  not  appear  that  the  agent  did  or  said  any- 
thing to  prevent  the  defendant  from  examining 
the  policies  and  terms  of  the  written  contracts. 
No  excuse  whatever  appears  for  such  neglect 
by  the  defendant's  officers,  and,  therefore,  the 
defendant  company  haying  slept  so  long  on  their 
rights  for  reformation  of  these  policies,  thereby 
inducing  other  members  to  rely  on  them  as  cor- 
rectly stating  the  several  contracts  of  insurance, 
it  is  too  late  to  maintain  a  defense  against  an 
assessment  for  losses  by  fire  to  such  other 
mutual  policy  holders." 

The  policy  issued  in  Susquehanna  Mut.  F.  Ins. 
Co.  V.  Swank,  102  Pa.  17,  showed  upon  its  face 
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hors  of  America  v.  Boman,  177  111.  27,  69 
Am.  St.  Ilep.  201,  52  N.  E.  264;  Bennett 
V.  Massachusetts  Mtit.  L,  Ins,  Co,  107  Tenn. 
371,  64  S.  W.  758;  Albany  City  8av.  Inst. 
V.  Burdick,  87  N.  Y.  40;  Fargo  Cos  d  Coke 
Co.  V.  Fargo  Ocs  d  Eleotrio  Go.  4  N.  D. 
219,  37  L.  R.  A.  593,  59  N.  W.  1067;  C. 
Aultman  d  Co.  v.  Olson,  34  Minn.  450,  26 
N.  W.  451;  West  v.  WHght,  98  Ind.  335; 
Wenzel  v.  Shulz,  78  Cal.  221,  20  Pac.  404; 
Brooks  V.  Matthews,  78  Ga.  739,  3  S.  E. 
627;  Wilson  v.  Higbee,  62  Fed.  723;  Lining- 
ton  V.  Strong,  107  111.  295;  Trimble  v. 
Ward,  97  Ky.  748,  31  S.  W.  864;  loioa  Eco- 
nomic Heater  Co,  v.  American  Economic 
Heater  Co.  32  Fed.  735 ;  Erickson  v.  Fisher, 
51  Minn.  300,  53  N.  W.  638;  Gardner  v. 
•    Trenary,  65  Iowa,  646,  22  N.  W.  912;  Speed 


y.  Hollingstcorth,  54  Kan.  436,  38  Pac.  496 ; 
Kerr,  Fraud  &  Mistake,  p.  79;  Bigelow,  Fr. 
Ist  ed.  67,  525;  14  Am.  &  Eng.  Enc.  Law^ 
2d  ed.  p.  122,  H  11 ;  21  Am.  &  Eng.  Enc.  Law, 
p.  31;  Moak's  Underbill,  Torts,  p.  538; 
Rogers  v.  Phenix  Ins.  Co,  121  Ind.  570,  2S 
N.  E.  502;  Phenix  Ins.  Co.  v.  Golden,  121 
Ind.  524,  23  N.  E.  503;  Peters  v.  United 
States  Industrial  Ins.  Co.  10  App.  Div.  533, 
42  N.  Y.  Supp.  348;  Jacobs  v.  Northwestern 
Assur.  Co,  30  App.  Div.  285,  51  N.  Y.  Supp. 
967;  Dwelling  House  ins.  Co,  v.  Bailey,  39 
l}\.  App.  488;  Dwelling  House  Ins,  Co.  v. 
Downey,  39  111.  App.  524;  Donnelly  v.  Ce- 
dar Rapids  Ins.  Co,  70  Iowa,  693,  28  N.  W. 
607;  Redgrave  v.  Hurd,  L.  R.  20  Ch.  Div. 
1 ;  Steckel  v.  First  Nat.  Bank,  93  Pa.  376, 
39  Am.  Rep.  758;  Fine  v.  Stuart  (Tenn.  Ch. 


that  It  was  issued  upon  the  assessment  plan, 
and  not  upon  the  annual  interest  plan,  which 
the  insured  had  applied  for  and  had  been  as- 
sured by  the  agent  that  the  policy  to  be  issued 
would  adopt.  Two  or  three  months  after  its 
issue  an  assessment  which  was  levied  upon  the 
insured  was  paid  under  protest,  and  the  policy 
soon  after  wa^  sent  to  the  agent  with  an  objec- 
tion to  the  payment  of  assessments  thereon. 
The  agent  neglected  to  return  the  policy  to  the 
company  until  a  second  assessment  was  levied 
a  year  later.  The  company  then  refused  to  re- 
ceive the  policy,  and  brought  action  against  the 
insured  to  collect  the  second  assessment.  The 
insured  was  held  liable.  "If  he  signed  the  ap- 
plication without  reading  It  his  act  was  inex- 
cusably negligent.  In  such  case  there  was  the 
more  necessity  for  reading  his  policy  when  he 
received  it.  Had  be  done  either,  he  would  have 
seen  that  he  was  insured  upon  the  assessment 
plan,  and  the  mistake,  if  any,  could,  and  doubt- 
less would,  have  been  corrected.  But  he  re- 
tained it.  as  before  stated,  and  did  not  notify 
the  company  for  sixteen  months.  During  all  of 
this  time  he  had  the  benefit  of  the  Insurance. 
In  case  of  loss  the  company  would  have  been 
liable.  Nui  only  so ;  other  parties  may  have  in- 
sured upon  the  faith  of  his  liability  to  assess- 
ment upon  his  premium  note.  An  instrument 
may  be  reformed  in  cases  of  fraud,  accident,  or 
mistake,  but,  where  the  mistake  was  the  result 
of  the  supine  negligence  of  a  party  who  sleeps 
upon  his  rights  until  other  duties  and  responsi- 
bilities have  grown  up,  the  law  will  not  help 
him." 

In  Dwinnell  v.  Felt,  90  Minn.  9,  95  N.  W. 
579,  an  action  by  a  receiver  of  an  insolvent  com- 
pany against  the  insured  to  collect  an  assess- 
ment, the  latter  defended  on  the  ground  that 
he  had  been  induced  to  accept  his  policy  upon 
the  representation  that  the  company  was  a 
stock,  and  not  a  mutual,  company,  and  that  the 
policies  were  Issued  on  a  cash  plan,  with  no 
contingent  liability  in  connection  therewith. 
But  the  policy  itself  contained  a  stipulation  that 
by  Its  acceptance  the  insured  assumed  an  addi- 
tional liability.  The  court,  after  stating  that 
misrepresentations  as  to  the  character  of  the 
policy  were  "not  sufiicient  to  constitute  a 
fraud,*'  continues  :  "If  there  had  been  some  mis- 
representations as  to  the  nature  of  the  policy 
and  its  legal  effect,  respondent  was  put  upon  In- 
quiry as  to  the  authority  of  the  company  to 
make  the  assessment  referred  to,  and  he  would 
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not  be  permitted  to  retain  the  policy,  accept  Its 
benefits,  and  afterwards,  when  the  company  be- 
came insolvent,  raise  the  question  of  having 
been  imposed  upon.  ...  If  there  was  any 
ground  for  having  the  policy  canceled  on  ac- 
count of  fraud  or  misrepresentation,  he  was  re- 
quired to  act  with  reasonable  expedition.  In  the 
absence  of  such  a  showing,  the  defense  pleaded 
was  not  sufiicient." 

That  such  a  conclusion  would  not  be  reached 
where  no  such  notice  Is  conveyed  by  the  terms 
of  the  policy,  appears  from  the  decision  of  the 
companion  case,  Dwinnell  y.  Kramer.  87  Minn. 
392,  92  N.  W.  227.  It  was  there  held  that  re- 
tention of  a  policy  containing  no  other  Indica- 
tion of  its  mutual  character  and  additional  con- 
tingent liability  ihan  that  conveyed  by  a  formal 
and  Insufficient  reference  therein  to  certain 
statutes  relating  to  mutual  policies,  has  no  ef- 
fect as  an  acceptance  thereof  and  assent  to  the 
additional  liability  where  the  insured  was  in- 
duced to  take  It  out  by  the  representations  of 
the  insurer's  agent  that  the  policy  was  on  the 
"all  cash  plan."  "To  permit  them  to  Issue  cash 
or  stock  policies,  and,  by  a  formal  reference  to 
the  statute  and  their  by-laws,  thereby  Impose 
upon  the  insured  a  contingent  mutual  liability 
for  their  losses,  would  be  contrary  to  the  ex- 
press provisions  and  manifest  intent  of  the  stat- 
ute, and  a  gross  fraud." 

So,  in  Keller  v.  Equitable  F.  Ins.  Co.  28  Ind. 
170,  supra,  II.,  where  the  court  deemed  the  In- 
sured excusable  In  his  failure  to  Inspect  the 
policy,  by  reason  of  the  false  statement  of  the 
Insurer's  agent  at  delivery  that  the  policy  was 
unconditional  as  agreed  upon,  the  insured  was 
held  not  liable  to  assessment  upon  his  premium 
note  fraudulently  obtained  at  the  time  of  appli- 
cation, although  the  policy  expressly  mentioned 
'  the  same  as  a  consideration  for  Its  issuance. 

See  also  Wyman  \.  Gillett,  54  Minn.  536,  56 
N.  W.  167,  infra.  III.,  c. 

6.  Right  to  cancel. 

The  Insertion  of  a  clause  limiting  the  right 
of  the  insured  to  cancel  his  policy  is  held,  in 
Hartford  Steam  Boiler  Inspection  &  Ins.  Co.  v. 
Cartler,  89  Mich.  41.  50  N.  W.  747,  to  operate 
as  a  fraud  upon  the  Insured,  where,  at  the  time 
of  the  application,  he  had  told  the  agent  that 
he  would  probably  cancel  the  policy  on  obtain- 
ing better  rates  from  a  rival  company,  and  the 
agent  did  not  disclose  the  existence  of  the  non- 
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App.)  48  S.  W.  371;  Rowley  v.  Empire  Ins. 
€o,  36  N.  Y.  560;  Baboock  v.  Case,  61  Pa. 
427,  100  Am.  Dec.  654;  Eaton  v.  Winnie, 
20  Mich.  156,  4  Am.  Rep.  377;  MoBeth  v. 
Craddock,  28  Mo.  App.  380;  Ohamherlain 
V.  Rankin,  49  Vt.  133;  Alexander  v.  Church, 
53  Conn.  561,  4  Ail.  103. 

Where  the  soliciting  agent  of  an  insur- 
ance company  falsely  fills  blanks  in  a  form 
for  application,  the  insured  may  enforce 
the  contract  if  he  elects  so  to  do,  notwith- 
standing such   false  statements. 

May  V.  Buckeye  Mut.  Ins.  Co.  25  Wis. 
291,  3  Am.  Rep.  76;  Miner  v.  Phoenix  Ins. 
Co.  27  Wis.  700,  9  Am.  Rep.  479 ;  McBride 
V.  Republic  F.  Ins.  Co.  30  Wis.  566;  Rob- 
erts V.  Continental  Ins.  Co.  41  Wis.  321; 
American  Ins.  Co.  v.  Gallatin,  48  Wis.  36, 


3  N.  W.  772 ;  Schomer  v.  Hekla  F.  Ins.  Co. 
50  Wis.  575,  7  N.  W.  544;  Dunbar  v. 
Phenix  Ins.  Co.  72  Wis.  492,  40  N.  W.  386 ; 
Renier  v.  Dwelling  House  Ins.  Co.  74  Wis. 
93,  42  N.  W.  208;  Bourgeois  v.  Mutual  F. 
Ins.  Co.  86  Wis.  402,  57  N.  W.  38 ;  Sohultz 
V.  Caledonia  Ins.  Co.  94  Wis.  42,  68  N.  W. 
414;  Royal  Neighbors  of  America  v.  Boman, 
177  111.  27,  69  Am.  St.  Rep.  201,  52  N.  E. 
264;  McCarty  v.  New  York  L.  Ins.  Co.  74 
Minn.  530,  77  N.  W.  428;  Union  Mut.  L. 
Ins,  Co.  V.  Wilkinson,  13  Wall.  222,  20  L. 
ed.  617;  American  L.  Ins.  Co.  v.  Maihone, 
21  Wall.  152,  22  L.  ed.  593. 

When  a  positive  statement  as  to  existing 
facts  is  made  by  the  seller,  the  buyer  is  not 
bound  to  beware  of  intentional  fraud,  or  to 


cancelation  cianse  In  the  policy,  but  had  merely 
stated  that  no  company  could  give  him  better 
rates.  "The  question  here  Is  not  as  to  the  ef- 
fect of  a  naked  acceptance  of  a  policy  without 
examination,  but  as  to  whether,  in  the  absence 
of  actual  notice,  a  party  can  be  bound  by  a  new 
restriction  In  a  policy,  concerning  the  existence 
of  which  he  has  been  lulled  to  sleep  and  actu- 
ally misled  and  deceived.  .  .  .  The  com- 
pany cannot  be  allowed  to  evade  his  questions, 
mislead  him,  suppress  the  truth,  and  lull  him 
to  sleep  regarding  new  restrictions  which  it  has 
injected  Into  the  policy,  and  thereafter  charge 
him  with  constructive  knowledge  of  those  re- 
strictions." 

A  contrary  conclusion  is  reached  in  the  fre- 
quently cited  case,  American  Ins.  Co.  v.  Nei- 
berger,  74  Mo.  167.  The  insurer's  agent  there 
agreed  that  the  policy  should  contain  a  cancel- 
ation clause  in  favor  of  the  insured.  The  policy 
issued  made  no  mention  of  such  a  clause.  It 
was  accepted,  and  retained  by  the  insured  for 
a  period  of  three  and  one  half  months  without 
objection.  On  discovery  of  the  omission  the  in- 
sured sought  to  cancel  the  policy,  which  the 
•company  refused  to  do,  but,  on  the  contrary, 
sued  the  insured  upon  his  premium  notes.  A 
judgment  in  favor  of  the  company  was  ren- 
dered on  the  ground  that  the  Insured  had  re- 
tained the  policies  too  long  without  objection, 
and  must  be  deemed  to  have  accepted  them  in 
the  form  in  which  they  were  written.  "When 
the  application  does  not  attempt  to  set  forth  all 
the  provisions  which  the  policy  to  be  issued 
must  contain,"  says  the  court,  "and  the  agent, 
with  or  without  authority,  represents  that  the 
policy  will  contain  certain  stipulations  which 
are  not  unlawful,  then  the  policy  must  contain 
them,  or  the  insured  will  not  he  bound  to  accept 
It.  But  in  such  case  it  will  be  the  duty  of  the 
Insured,  when  he  receives  the  policy,  promptly 
to  examine  the  same,  and,  If  It  does  not  contain 
the  stipulations  agreed  upon,  to  at  once  notify 
the  company  of  such  fact,  and  of  his  refusal  to 
accept  said  policy.  ...  If  the  policy  was 
received  by  the  defendant  soon  after  the  date  on 
which  it  purports  to  have  been  issued,  we  think 
he  waited  too  long  to  elect  whether  he  would 
receive  the  policy  without  the  stipulation  In 
regard  to  cancelation,  or  refuse  to  accept  it  be- 
cause it  did  not  contain  such  stipulation.  After 
such  delay  he  will  be  deemed  to  have  accepted 
the  policy  as  Issued." 

So,  a  member  of  a  mutual  company  was  held 
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liable  for  assessments,  in  Susquehanna  Mut.  F. 
Ins.  Co.  V.  Oberholtzer,  172  Pa.  223,  82  Atl. 
1105,  1108,  in  spite  of  an  attempt  to  cancel  his 
policy.  It  appeared  that  at  the  time  of  the  ap- 
plication insured  requested  a  policy  containing 
a  provision  permitting  him  to  withdraw  at  any 
time  from  the  company  upon  payment  of  his 
share  of  the  losses  to  date.  The  agent  stated 
that  the  application,  signed  by  the  insured  with- 
out reading,  and  the  policy  to  be  issued  in  pur- 
suance thereof,  contained  such  a  stipulation. 
In  fact  no  such  right  was  Included  in  the  terms 
of  either.  By  retaining  the  policy  for  sixteen 
months,  and  paying  assessments  thereon  with- 
out  objection  during  this  period,  the  insured 
was  held  bound  by  its  t^rms,  and  precluded 
from  any  other  agreement  in  regard  to  cancel- 
ation than  that  expressly  given  by  the  policy. 
"As  to  the  false  representations  made  by  the 
agent  of  the  company  to  obtain  an  application 
for  the  policies,  undoubtedly  these  were  suffi- 
cient to  avoid  the  policy  If  the  insured  chose 
to  treat  it  as  avoided  at  the  proper  time.  When 
was  the  time  which  equity  would  regard  as 
proper  for  the  exercise  of  this  right?  Certainly  ' 
within  a  reasonable  time  after  discovery,  or  op- 
portunity for  discovery,  of  the  fraud ;  the  poli- 
cies were  delivered  to  Oberholtzer  soon  after 
the  26th  of  May,  1882.  They  were  the  evidence 
of  his  contract :  he  must  then  accept  or  refuse 
It.  Without  looking  at  It,  he  put  it  in  his  safe, 
where  it  remained  for  more  than  a  year  un- 
opened. In  the  meantime  he  pays  two  assess- 
ments without  objection ;  then  examines  his 
policies,  and  finds  they  express  a  different  con- 
tract than  that  agreed  upon  between  him  and 
the  agent ;  thereupon  he  returned  them  and  de- 
mands cancelation.  This  was  too  late  when  ex- 
amination a  year  before  would  have  shown  the 
fraud,  and  It  must  be  presumed  he  did  what  it 
was  his  duty  to  do  then, — examine  them ;  his 
subsequent  silence  and  payment  of  assessments 
is.  acquiescence." 

7.  Ohligation  to  keep  books  in  safe. 

Where  a  policy  was  received  only  twelve  days 
before  a  fire,  It  was  held  that  there  could  be 
no  estoppel  of  the  insured  from  demanding  a 
reformation  of  the  policy,  because  of  an  un- 
reasonable retention  before  suit.  The  agent  had 
assured  the  complainant  that,  if  his  applica- 
tion, stating  that  he  did  not  keep  his  books  of 
account  in  a  fire-proof  safe,  was  accepted  by  the 
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make  inquiry,  even  though  the  means  are 
at  hand. 

McClellan  v.  Scott,  24  Wis.  86;  Warder y 
B,  d  G.  Co.  V.  Whitish,  77  Wis.  433,  46  N. 
W.  640;  Gunthcr  v.  Ullrich,  82  Wis.  228, 
33  Am.  St.  Rep.  32,  52  N.  W.  88;  Red- 
grave V.  Hurd,  L.  R.  20  Ch.  Div.  1 ;  Wolf  v. 
Michael,  21  Misc.  86,  46  N.  Y.  Supp.  991; 
Hennessy  v.  DamourettCy  15  Colo.  App.  354, 
62  Pac."^  229 :  Merguire  v.  O'Donnell,  103 
Cal.  50,  36  Pac.  1033;  10  Am.  &  Eng.  Enc. 
Law,  pp.  86-96;  Hale  v.  Filbricky  42  Iowa, 
83. 

Money  paid  by  mistake  may  be  recovered 
back  notw^ithstanding  negligence  in  mak- 
ing the  pa^Tnent. 

Latrrence  v.  American  Nat.  Batik,  54  N. 
Y.  432;  National  Bank  of  Commerce  v.  Na- 


tional Mechanics'  Bkg.  Asso,  55  N.  Y.  21 1» 
14  Am.  Rep.  232. 

The  law  of  rescission  has  no  application 
to  this  case. 

C.  Aultman  <C  Co.  v.  Olson,  34  Minn.  450^ 
26  N.  W.  451;  Walker  v.  Ehert,  29  Wis. 
194,  9  Am.  Rep.  548;  Griffiths  v.  Kellogg^ 
39  Wis.  290,  20  Am.  Rep.  48 ;  Bishop,  Contr. 
§§  646-648,  671;  14  Am.  &  Eng.  Enc.  Law, 
2d  ed.  pp.  156,  157,  M  a,  b ;  Beckwith  Y.Ryan, 
66  Conn.  589,  34  Atl.  489;  Nichols  v.  Mi- 
chael, 23  N.  Y.  264,  80  Am.  Dec.  259 ;  Skin- 
ner  v.  Michigan  Hoop  Co.  119  Mich.  467, 
75  Am.  St.  Rep.  413,  78  N.  W.  547;  Wea- 
sels V.  Carr,  15  App.  Div.  360,  44  N.  Y. 
Supp.  114. 

Upon  discovering  the  fraud,  the  plfoin- 
tifl*  and  his  assignors  had  an  election  as  be* 


company,  it  would  not  be  necessary  to  purchase 
a  safe  or  keep  his  books  in  one.  The  policy  as 
issued  contained  a  promissory  warranty  that 
the  books  would  be  kept  in  a  safe.  Relief  was 
granted  by  striking  out  this  clause  and  enforc- 
ing the  policy  as  so  altered.  Home  F.  Ins.  Co. 
V.  Guruey,  56  Neb.  306,  76  N.  W.  553. 

S.  Ohligaiion   io   keep   watchman   on   premises. 

Justification  for  Insured's  failure  to  read  bis 
application  at  the  time  of  signing  It,  being 
found  in  the  false  statement  of  the  Insurer's 
agent  as  to  Its  contents,  it  Is  held  in  Kansas 
Mill-Owners'  &  Mfrs.  Mut.  F.  Ins.  Co.  v.  Central 
Nat.  Bank,  60  Kan.  630.  57  Pac.  524,  that  omis- 
sion to  read  the  copy- attached  to  and  made  part 
ol  the  policy,  and  to  discover  a  promissory  war- 
ranty contained  therein  to  keep  a  watchman 
upon  the  premises,  is  insufficient  to  charge  him 
with  negligence,  and  to  bar  a  recovery  upon  the 
policy  for  Its  breach  in  this  regard. 

9.  Signature   to  application. 

A  constructive.  If  not  actual,  fraud  was 
worked  upon  the  insured  In  Fulton  v.  Metro- 
politan L.  Ins.  Co.  47  N.  Y.  S.  R.  Ill,  19  N.  Y. 
Supp.  660,  through  a  soliciting  agent's  repre- 
sentation that  the  applicant  for  Insurance  upon 
the  life  of  a  sister  might  properly  sign  the  ap- 
plication. Accompanying  the  policy  Issued  upon 
the  application  so  signed  was  a  premium  receipt 
book,  in  which  were  copied  rules  of  the  company, 
which  required  the  signature  of  the  party  whose 
I  He  was  Insured,  to  the  application.  Premiums 
were  paid  for  several  years  before  discovery  of 
the  fraud,  and  then  insured's  suit  for  rescission 
was  met  by  the  company's  defense  based  on  her 
negligence  in  not  reading  the  conditions  ap- 
pearing in  such  receipt  book.  The  defense  was 
not  allowed,  however,  and  the  rescission  was 
granted,  the  court  saying  that  premiums  might 
be  recovered  on  the  theory  of  money  paid  under 
a  mistake  of  fact.  "It  is  elementary  that  money 
paid  under  a  mistake  of  fact  may  be  recovered ; 
and  the  mistake  of  fact  under  which  plalntifT 
paid  the  premiums  sought  to  be  recovered  by 
her  was  that  her  applications  for  Insurance  com- 
plied with  the  conditions  upon  which  the  poli- 
cies were  issued  to  her, — a  mistake  which  in 
part,  at  least,  was  induced  by  the  misrepresen- 
tations of  defendant's  own  agent.  Neglect  to  ex- 
amine or  read  a  contract  before  it  is  entered 
into  has  sometimes  been  held  a  bar  to  relief, 
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but  only  when  the  granting  of  relief  would  have 
worked  injury  to  others ;  and  in  such  cases  the 
relief  has  been  denied  upon  a  proper  invocation 
of  the  rule  that,  as  between  two  equally  inno- 
cent persons,  he  through  whose  fault  the  injurj 
was  occasioned  should  suffer  the  loss.  But  wheo^ 
if  the  relief  is  afforded,  no  Injury  will  happen 
to  others,  and  particularly  when  the  person  to 
whom  money  was  paid  by  mistake  knew,  or 
ought  to  have  known,  that  he  was  not  entitled 
to  receive  It,  the  neglect  to  read  the  contract 
will  constitute  no  bar,  and  restitution  of  the 
moneys  paid  will  be  compelled,  since,  under  such 
circumstances,  a  refusal  to  return  the  moneys 
would  be  unconscionable." 

10.  Agency  clause. 

The  Insertion  In  the  policy  of  a  clause  mak- 
Ing  the  company's  agent  the  agent  of  the  in- 
sured Is  held  in  Nassauer  v.  Susquehanna  Mut. 
F.  Ins.  Co.  109  Pa.  507,  to  be  a  fraud  upon  the 
insured,  and  his  failure  to  read  the  policy  and 
discover  its  Insertion  could  not  affect  his  rights. 
"It  was  the  assertion  of  a  falsehood,  and  an 
attempt  to  put  that  falsehood  into  the  mouth 
of  the  assured.  It  formed  no  part  of  the  con- 
tract of  Insurance.  That  contract  consists  of 
the  application  and  the  policy  Issued  in  pur- 
suance thereof.  In  point  of  fact  the  assured 
does  not  sec  the  policy  until  after  It  is  executed 
and  delivered  to  him.  In  many  instances  it  is 
laid  away  by  him  and  never  read, — especially  as 
to  the  elaborate  conditions  In  flne  print.  Grant 
that  it  is  his  duty  to  read  it,  his  neglect  to  do 
so  can  bind  him  only  for  what  the  company  has 
a  right  to  Insert  therein.  He  was  not  bound  to 
suppose  that  the  company  would  falsely  assert, 
either  by  direct  language  In  the  policy,  or  by 
reference  to  a  by-law,  that  a  man  was  his  agent 
who  had  never  been  his  agent,  but  who  was,  on 
the  contrary,  the  agent  of  the  company." 

A  recovery  In  equity  upon  the  policy  was  al- 
lowed In  Boetcher  v.  Hawkeye  Ins.  Co.  47  Iowa, 
253,  where  the  Insured  had  truly  stated  the  en- 
cumbrances upon  the  property  Insured  at  the 
time  of  the  application,  and  the  agent  had 
falsely  inserted  the  replies  in  the  signed  appli- 
cation, although  the  policy  contained  a  clause 
making  the  agent  the  agent  of  the  insured  at 
the  time  of  the  application.  The  insertion  of 
such  a  clause,  the  court  says,  worked  a  con- 
structive fraud  as  to  matters  already  completed, 
and  that,   while  the  insured  might  be  charge- 
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tween  remedies.  They  could  have  affirmed 
and  retained  the  policies,  notwithstanding 
the  fraud,  and  brought  an  action  for  de- 
ceit to  recover  the  diiference  between  the 
value  of  such  policies  and  those  they  should 
have  received;  or  have  done  as  they  did, — 
repudiate  the  policies  and  sue  ear  contractu, 
on  the  promise  implied  by  law,  to  recover 
back  the  premiums  paid  with  interest. 

McCann  v.  Metropolitan  L.  Ins,  Co.  177 
Mass.  280,  58  N.  E.  1026 ;  Sarasohn  v.  Milea, 
52  App.  Div.  628,  65  N.  Y.  Supp.  108;  14 
Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  156,  157, 
166,  h. 

And  if  the  defendant  had  in  fact  suf- 
fered loss  by  forcing  on  these  parties  a  po- 
sition of  advantage,  or  even  actual  benefit, 
through  its  own  wrong,  it  could  not  have 


recovered  therefor  had  it  pleaded  the  same 
as  a  set-off  or  counterclaim. 

Hoghen  v.  Metropolitan  L,  Ins.  Co.  69 
Conn.  503,  61  Am.  St.  Rep.  63,  38  Atl.  214; 
Hedden  v.  Griffin,  136  Mass.  231,  49  Am. 
Rep.  26;  Becktoith  v.  Ryan,  66  Conn.  589,, 
34  Atl.  489;  McCann  v.  MetropoUtan  L, 
Ins.  Co.  177  Mass.  280,  58  N.  E.  1026; 
Dwnn  V.  Amos,  14  Wis.  115;  Blaeser  v, 
Milwaukee  Mechanics*  Mut.  Ins.  Co.  37  Wis, 
31,  19  Am.  Rep.  747;  Fisher  v.  Metropoli- 
tan L.  Ins.  Co.  162  Mass.  236,  38  N.  E. 
503;  Hendrickson  v.  Hendrickson,  51  Iowa,, 
68,  50  N.  W.  '287 ;  Ouckenheimer  v.  Ange- 
vine,  81  N.  Y.  394;  Neblett  v.  Macfarlandr 
92  U.  S.  101,  105,  23  L.  ed.  471,  472. 
On  petition  for  rehearing. 

Courts  will  protect  persons  of  ordinary 


able  with  notice  of  the  agent's  position  In  re- 
gard to  transactions  subsequent  to  the  receipt 
of  the  policy,  yet.  as  to  matters  preceding  such 
receipt,  the  actual  agency  for  the  company  could 
not  be  changed  by  that  clause  to  an  agency  for 
the  insured.  "We  can  readily  see,"  says  the 
court,  "that  the  assured  may  be  bound  to  take 
notice  of  the  conditions  and  covenants  in  a  pol- 
icy that  affect  his  rights,  or  that  apply  to  mat- 
ters in  existence  at  the  time  the  policy  is  de- 
livered, or  that  may  occur  in  the  future ;  but  we 
know  of  no  principle  of  law  which  requires  him 
to  diligently  examine  the  policy  for  the  pur- 
pose of  ascertaining  whether  it  contains  false 
statements  of  fact  as  to  a  past  transaction 
which  he  might  well  suppose  was  closed.*' 

11.  Date  of  policy. 

An  immaterial  error  in  dating  a  policy  Sep- 
tember 8th  instead  of  July  Ist,  as  requested  by 
the  application,  is  held,  in  Home  L.  Ins.  Co.  v. 
Myers,  50  C.  C.  A.  544,  112  Fed.  846,  to  be 
waived  by  the  acceptance  and  retention  of  the 
same  without  objection  for  several  months. 

12.  Value  of  policy. 

Representations  as  to  the  value  of  a  tontine 
policy  at  maturity,  though  made  both  at  the 
solicitation  of  the  insurance  and  at  the  delivery 
of  the  policy,  are  held  In  Avery  v.  Equitable  Life 
Assur.  Soc.  117  N.  Y.  451,  23  N.  E.  3,  to  be  no 
ground  for  a  reformation,  where  it  is  not  al- 
leged that  they  fraudulently  Induced  the  ac- 
ceptance of  the  policy,  or  that  the  mistake  in 
failing  to  incorporate  the  estimated  value  as  a 
term  uf  the  policy  Is  mutual.  Furthermore,  the 
acceptance  and  retention  of  the  policy  during 
the  fifteen-year  tontine  period,  without  objec- 
tion or  attempt  to  secure  reformation,  "deprives 
the  case,"  says  the  court,  "of  equitable  features, 
and  seriously  assails  the  good  faith  of  the  plain- 
tiff in  her  present  attempt  to  charge  the  de- 
fendant with  a  liability  inconsistent  with  the 
terms  of  Its  contract." 

c.  Variation  of  terms  on  renewal  of  policy. 

An  exception  to  the  general  rule  that  the 
terms  of  the  policy  as  written  govern  the  rights 
of  the  insured  In  spite  of  mistake  or  fraud, 
after  the  policy  has  been  in  the  hands  of  the 
insured  a  reasonable  length  of  time  without  ob- 
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jection,  is  Impliedly  made  In  American  Ins.  Co. 
V.  Neiberger,  74  Mo.  167,  supra.  III.,  b,  6.  It 
is  there  stated  that,  "when  the  application  does 
not  attempt  to  contain  all  the  provisions  which 
the  policy  to  be  issued  must  contain,"  then  the 
insured  Is  bound  to  inspect  the  policy  on  de- 
livery for  the  purpose  of  ascertaining  its  terms. 
Stated  conversely,  the  court's  proposition  is- 
that  when  the  application  does  set  forth  all  the 
terms  of  the  policy  to  be  issued,  the  Insured  is 
not  under  obligation  to  inspect  the  policy  to  see 
that  it  Incorporates  them.  Such  a  situation  is 
found  in  an  application  to  renew  a  policy,  and 
the  decisions  uphold  the  converse  proposition  aa 
stated. 

In  Palmer  v.  Hartford  IT.  Ins.  Co.  54  Conn. 
488,  9  Atl.  248,  it  appeared  that  the  insured 
had  held  for  several  years  a  fire  policy  which 
contained  no  restriction  in  regard  to  coinsur- 
ance. The  company  solicited  a  renewal  of  the 
policy,  and  this  was  agreed  to  by  the  insured. 
In  apparent  compliance  with  this  agreement, 
a  new  policy  was  issued  In  which,  however,  was 
inserted  a  stipulation  against  coinsurance  with- 
out indorsed  consent.  This  policy  was  retained 
for  three  months  by  the  insured  without  exam- 
ination. Loss  occurring,  suit  was  then  brought 
to  reform  it  by  striking  out  the  coinsurance 
clause,  and  to  enforce  It  in  this  form.  Granting 
this  relief,  the  court  states  that,  while  it  may 
be  a  salutary  rule  which  requires  the  Insured  to 
examine  a  policy  Issued  upon  an  application 
which  states  the  bare  facts  describing  the  prop- 
erty, the  term  of  Insurance,  the  rates,  etc.,  and 
to  hold  him  bound  by  the  terms  and  stipulations 
of  the  policy  issued  in  pursuance  thereof.  It  1» 
different  where  the  contract  in  emtenso  has 
been  agreed  upon  beforehand,  and  the  policy  is- 
sued is  variant  therefrom.  Under  such  circum- 
stances, says  the  court,  there  is  no  obligation 
to  inspect  the  policy  and  to  learn  its  provisions. 
"In  his  fthe  insurer's]  promise  to  make  and 
deliver  an  accurate  copy  there  Is  Justification 
before  the  law  for  the  omission  of  the  other 
party  to  examine  the  paper  delivered  and  for 
his  assumption  that  there  is  no  designed  vari- 
ance. A  man  Is  not  for  his  pecuniary  advantage 
to  impute  it  to  another  as  gross  negligence  that 
the  other  trusted  to  his  fidelity  to  a  promise  of 
that  character.  The  rule  of  law  that  no  person 
shall  be  permitted  to  deliver  himself  from  con- 
tract obligations  by  saying  that  he  did  not  read 
what  he  signed  or  accepted  Is  subject  to  this 
limitation,  namely,  that  it  Is  not  to  be  applied 
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intelligence  against  results  of  their  own  im- 
prudence or  negligence,  in  cases  where  the 
injury  complained  of  has  been  intentionally 
inflicted  through  fraud  or  other  intentional 
wrongdoing. 

Pom.  Eq.  Jur.  §§  418,  419;  Bamdt  v. 
Frederick,  78  Wis.  1,  11  L.  R.  A.  199,  47 
N.  W.  6;  Mclntire  v.  Pryor,  173  U.  S.  38, 
54-60,  43  L.  ed.  606,  612-614,  19  Sup.  Ct. 
Rep.  352;  Warder,  B.  d  O.  Co.  v.  Whitish, 
77  Wis.  433,  46  N.  W.  540;  Strohn  v.  De- 
troit d  M.  R,  Co.  21  Wis.  554,  94  Am.  Dec. 
564;  National  Bank  v.  Taylor,  5  S.  D.  99, 
58  N.  W.  299. 

A  wrongdoer  cannot  raise  an  equity  in 
his  own  favor  through  his  own  wrongdo- 
ing. 

Masson  t.  Bovet,  1  Denio,  69,  43  Am.  Dec. 


in  behalf  of  any  person  who  by  word  or  act  has 
induced  the  omission  to  read." 

Where  an  agent  Informed  the  Insured,  on  the 
latter*s  application  for  a  renewal  of  a  former 
policy,  that  he  would  make  out  another  policy 
**like  the  first  one,"  except  that  thereafter  it 
could  be  renewed  by  a  mere  renewal  premium 
receipt,  it  was  held  that  the  insured  might  re- 
«0Ter  in  an  action  on  the  policy,  although  he 
had  violated  a  new  condition  in  the  renewal 
policy  avoiding  it  in  case  the  insured  was  not 
the  sole  owner  of  the  property  covered.  Burson 
V.  Eire  Asso.  136  Pa.  267,  20  Am.  St.  Rep.  919, 
20  Atl.  401.  "It  would  certainly  have  been 
proper  for  the  agent,  when  he  proposed  to  give 
the  assured  a  new  policy  'like  the  first  one*  to 
have  informed  him  of  any  change  ...  in 
the  conditions.  The  aasnred  had  a  right  to  sup- 
pose there  was  no  essential  difference  between 
the  policies ;  and  the  case  does  not  come  within 
the  ruling  in  Susquehanna  Mut.  F.  Ins.  Co.  v. 
Swank,  102  Pa.  17,  where  it  was  held  that  a 
person  who  accepts  a  policy,  and  retains  it  for 
sixteen  months  without  reading  it,  cannot,  after 
enjoying  its  protection  during  all  that  time,  de- 
fend against  an  assessment  upon  the  ground 
that  the  policy  was  issued  upon  a  different  plan 
from  the  one  which  he  had  verbally  requested. 
We  think  that  any  judge  was  justified  in  ad- 
mitting the  first  policy  in  evidence.  .  .  . 
Surely,  If  such  a  defense  is  to  prevail,  insur- 
ance has  ceased  to  be  an  Indemnity.** 

So,  in  Phoenix  F.  Ins.  Co.  v.  Hoffheimer,  46 
Miss.  646,  where  application  was  made  for  "an- 
other policy  like  the  first  one,**  and  a  policy  was 
Issued  which  failed  to  describe  the  Insured  as 
'"agent,"  in  the  manner  of  the  first  one,  refor- 
mation in  this  regard  was  granted  after  the 
lapse  of  eleven  months.  The  court  regarded  in- 
sured's action  in  taking  it  for  granted  that  the 
new  policy  conformed  to  the  original  policy,  and 
failing  to  examine  the  same  on  receipt,  as  but 
"a  reasonable  confidence*'  in  the  good  faith  of 
the  agent  of  the  company. 

No  recovery  was  allowed  in  Wyman  v.  Glllett, 
54  Minn.  636,  56  N.  W.  167,  by  the  receiver  of 
an  insurance  company  upon  an  cfbligatlon  im- 
posed in  a  policy  sent  to  the  insured  la  substi- 
tution for  the  one  previously  taken  out,  marked 
"duplicate,"  and  accompanied  with  a  letter  in 
which  the  company  stated  that  the  new  policy 
was  issued  to  conform  to  certain  recent  legis- 
lation, and  that  it  was  more  liberal  and  ad- 
vantageous to  the  insured  than  the  prior  policy. 
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051;  Hoghen  v.  Metropolitan  L.  Ins.  Co. 
69  Conn.  503,  61  Am.  St.  Rep.  53,  38  Atl. 
214;  Hedden  v.  Oriffin,  136  Mass.  231,  49 
Am.  Rep.  25;  Becktcith  v.  Ryan,  66  Conn. 
589,  34  Atl.  489;  McCann  v.  Metropolitan 
L.  Ins.  Co.  177  Mass.  280,  58  N.  E.  1026; 
Dunn  v.  Amos,  14  Wis.  106;  Fisher  v. 
Metropolitan  L.  Ins.  Co.  160  Mass.  386,  39 
Am.  St.  Rep.  495,  35  N.  £.  849;  Hendriok- 
son  V.  Bendriokson,  51  Iowa,  68,  50  N.  W. 
287;  Ouckcnheimer  v.  Angevine,  81  N.  Y. 
394;  Nehlett  v.  Maofarland,  92  U.  S.  101, 
105,  23  L.  ed:  471,  472. 

When  the  defendant  sent  policies  differ- 
ing from  those  agreed  upon,  promised,  and 
expected,  it  was  its  duty  to  have  notified 
the  applicants  of  that  fact ;  and  its  wrongful 
conduct  in  making  such  representations  and 


whereas  in  fact  all  the  changes  in  it  were  for 
the  benefit  of  the  company,  and  the  premium  ob- 
ligation therein  was  doubled.  Under  such  clr> 
cumstances,  says  the  court,  amounting  to  a 
fraud  upon  the  insured,  the  latter  was  excused 
from  ascertaining  the  terms  of  the  policy,  and 
was  not  bound  thereby,  although  it  had  been 
accepted  and  retained  for  some  time  without 
objection. 

An  application  by  a  mortgagee  for  the  re- 
newal of  a  former  policy  was  fulfilled  in  Hay 
V.  Star  F.  Ins.  Co.  77  N.  Y.  235,  38  Am.  Rep. 
607,  by  a  policy  containing  a  new  clause  subro- 
gating the  company  to  the  ri^ts  of  the  mort- 
gagee against  the  property  to  the  extent  of  the 
loss,  if  any.  The  new  policy  was  subsequently 
renewed  by  premium  receipts  several  times  with- 
out discovery  of  the  clause  so  Inserted.  After 
a  loss  the  policy  was  reformed  by  striking  out 
the  subrogation  clause,  and  enforced,  the  court 
saying:  "A  party,  whose  duty  it  is  to  prepare 
a  written  contract,  in  pursuance  of  a  prevlons 
agreement  to  prepare  one  materially  changing 
the  terms  of  such  previous  agreement,  and  de- 
liver it  as  in  accordance  therewith,  commits  a 
fraud  which  entitles  the  other  party  to  relief 
according  to  the  circumstances  presented. 
Equity  will  reform  a  written  instrument  In 
cases  of  mutual  mistake,  and  also  in  cases  of 
fraud,  and  also  where  there  is  a  mistake  on  one 
side  and  fraud  on  the  other.  .  .  .  The  neg- 
ligence of  the  plaintiff  in  not  discovering  the 
change,  and  laches  in  not  sooner  seeking  relief, 
are  questions  which  make  the  propriety  of 
granting  relief  in  a  given  case  discretionary. 
The  court  l>elow.  upon  the  findings  of  fact,  we 
think  properly  exercised  its  discretion  In  this 
case  in  granting  relief.  Policies  of  fire  insur- 
ance are  rarely  examined  by  the  insured.  The 
same  degree  of  vigilance  and  critical  examina- 
tion would  not  be  expected  or  demanded  as  In 
the  case  of  some  other  instruments.  It  is  found 
that  the  plaintiff  did  not  in  fact  examine  the 
policy  until  after  the  fire,  when,  for  the  first 
time,  he  was  informed  of  the  peculiar  terms  of 
this  provision." 

Circumstances  may  exist,  however,  sufficient 
to  charge  the  Insured  with  knowledge.  Thus, 
the  mere  renewal  of  an  outstanding  policy  by 
the  issuance  of  an  entirely  new  policy,  instead 
of  by  the  giving  of  a  renewal  receipt,  as  had 
previously  been  the  custom  between  the  agent 
and  the  insured,  is  held,  in  Thomson  v.  South- 
ern Mut.  Ins.  Co.  90  Ga.  78,  15  S.  E.  652,  to 
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promises,  and  its  subsequ^it  act  of  sending 
policies  without  notiii cation  that  they  dif- 
fered from  those  promised,  could  not  create 
a  duly  on  the  part  of  the  applicant  to  ex- 
amine the  policy. 

Strohn  v.  Detroit  d  M.  R.  Co.  21  Wis. 
i>62,  94  Am.  Dec.  564 ;  Converse  v.  Blumrich, 
14  Mich.  109,  90  Am.  Dec.  230;  Oroton 
8a/v.  Bank  v.  Batty,  30  N.  J.  Eq.  126 ;  Duf- 
fisld  V.  JE7.  T.  Bamum  Wire  d  Iron  Works, 
64  Mich.  293,  31  N.  W.  310;  Bidwell  v. 
Astor  Mut.  Ins,  Co,  16  N.  Y.  263;  Baker 
V.  Lever,  67  N.  Y.  304,  23  Am.  Rep.  117; 
Hay  V.  Star  F.  Ins,  Co.  77  N.  Y.  236,  33 
Am.  Rep.  607;  Phamix  Ins,  Co.  v.  Oumee, 
1  Paige,  278,  19  Am.  Dec.  431;  Fireman's 
Fund  Ins,  Co.  v.  Norwood,  16  C.  C.  A.  136, 
32  U.  S.  App.  490,  69  Fed.  71;  McElroy  v. 


British  America  Assur.  Co.  36  C.  C.  A. 
615,  94  Fed.  990;  Palmer  v.  Hartford  F. 
Ins.  Co.  54  Conn.  509,  9  Atl.  248;  McCarty 
V.  A'eto  York  L.  Ins.  Go.  74  Minn.  530,  77 
N.  W.  420;  Ka/nsas  Mill-Owners'  d  Mfrs. 
Mut.  F.  Ins.  Co.  V.  Central  Nat.  Bank, 
60  Kan.  630,  57  Pac.  524;  Temmink  v. 
Metropolitan  L.  Ins.  Co.  72  Mich.  388,  40 
N.  W.  469;  Royal  Neighbors  of  America  v. 
Boman,  177  111.  27,  69  Am.  St  Rep.  201, 
52  N.  E.  266;  Bennett  v.  Massachusetts 
Mut.  L.  Ins.  Co.  107  Tenn.  371,  64  S.  W. 
758;  Equitable  Safety  Ins.  Co.  v.  Heame, 
20  Wall.  494,  22  L.  ed.  398;  Kilbourn  v. 
Sunderland,  130  U.  S.  518,  519,  32  L.  ed. 
1010,  9  Sup.  Ct.  Rep.  594;  Fargo  Oas  d 
Coke  Co.  V.  Fargo  Oas  d  Electric  Co.  4  N. 
D.  219,  37  L.  R.  A.  593,  59  N.  W.  1067; 


have  been  safficient  in  Itself  to  put  the  insured 
upon  inquiry  in  regard  to  the  terms  thereof,  and 
his  retention  of  the  new  policy  without  inyestl- 
gation  into  its  terms  is  held  to  be  a  waiver  of 
the  variation  between  it  and  the  previous  policy 
In  regard  to  the  vacancy  clause.  Such  provision 
in  the  new  policy  having  been  broken  before 
loss,  the  court  refused  to  reform  the  policy  in 
regard  thereto,  but  permitted  a  recovery  there- 
on. 

It  appeared  in  McHugh  v.  Imperial  F.  Ins. 
Co.  48  How.  Pr.  230,  that,  on  an  application 
by  the  Insured  for  a  renewal  of  a  previous 
policy,  which  permitted  additional  insurance 
without  notice  to  the  company,  the  new  policy, 
issued  in  apparent  compliance  with  his  request, 
stipulated  against  such  additional  insurance 
without  the  Indorsed  permission  of  the  com- 
pany. The  retention  of  this  new  policy  for  a 
year,  until  loss,  in  alleged  ignorance  of  this 
stipulation,  although  the  policy  had  been  twice 
altered  during  that  period  in  other  respects, 
was  held  to  bar  relief.  'The  delivery  of  the 
policy  to  them  was  a  distinct  notice  that  such 
permission  was  not  then  conceded.  .  .  . 
The  mistake,  If  any,  through  which  he  fails,  is 
his  own,  and  is  the  result  of  the  oversight  and 
neglect  of  himself  and  his  agents.  ...  No 
reasonable  excuse  for  ignorance  can  be  well  as- 
signed.*' 

IV.  Mistake  or  fraud  as  to  facts  disclosed  by 

the  insured. 

a.  Appearing  in   the  policy. 

1.  Subject-matter  of  insurance. 

(a)  Property  covered. 

The  rule,  caveat  emptor,  would  seem  to  ap- 
ply properly  only  in  regard  to  representations 
of  the  vendor  concerning  the  article  which  is  the 
subject  of  sale.  Where  the  subject  of  the  fraud 
or  mistake  on  the  part  of  the  insurer,  in  his 
character  of  vendor,  appears,  therefore,  not  in 
connection  with  the  terms  of  the  policy,  but 
witli  facts  faithfully  disclosed  by  the  insured, 
the  rule  would  seem  to  have  no  application. 
Ordinary  honesty  on  the  part  of  the  Insurer 
would  seem  to  require  that  he  incorporate  such 
facts  in  the  policy  where  necessary.  It  would 
not  seem  a  lax  business  principle  which  permits 
the  insured  to  rely  upon  the  Insurer  to  this  ex- 
tent. These  facts  do  not  fall  within  the  cate- 
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gory  or  terms  of  the  policy  to  be  delivered,  the 
qualities  of  the  article  to  be  sold.  They  are 
matters  concernlag  the  risk,  supplied  by  the 
insured  for  incorporation  in  the  policy,  the 
terms  of  which  have  been  represented  to  him. 
The  majority  of  the  cases  sustain  the  insured 
in  this  confidence,  and  do  not  regard  it  as  in- 
excusable negligence  to  omit  an  examination  of 
the  policy  on  delivery,  for  the  purpose  of  as- 
certaining whether  it  has  been  drawn  according 
to  disclosed  facts. 

A  line  of  cases  is  found,  however,  in  which  it 
Is  held  that  the  insured  is  chargeable  with 
notice  of  the  contents  of  the  policy  as  written, 
and  that,  if  it  is  not  in  accordance  with  the 
facts,  then  good  faith  to  the  insurer  requires 
that  the  latter's  attention  be  drawn  to  the 
error.  Retention  of  the  policy  by  the  insured 
amounts  to  an  affirmance  of  the  facts  as  they 
appear  in  the  policy.  If  he  is  not  estopped  to 
deny  that  they  are  otherwise,  by  his  neglect  to 
give  notice  of  the  error  he  has  waived  his  rights 
with  respect  thereto.  Respectable  authority  is 
to  be  found  in  support  of  this  position. 

It  is  suggested  as  a  possible  ground  of  dis- 
tinction, or  of  reconciliation  of  the  cases  upon 
their  facts,  that  where  the  fraud  or  mistake 
appears  to  have  been  such  as  to  render  the 
policy  void  ab  initio  the  Insured  should  have  re- 
lief therefrom  in  some  appropriate  form;  but, 
on  the  other  hand,  if  the  policy  has  not  been 
rendered  void  ab  initio,  and  the  insured  has  ac- 
tually received  protection  under  the  policy,  he 
is  bound  thereby  notwithstanding  the  fraud  or 
mistake. 

In  applying  to  the  company's  secretary  for 
additional  insurance,  in  Okes  v.  Fire  Ins.  Co. 
12  Pa.  Co.  Ct.  341,  the  insured  requested  that 
a  portion  of  the  additional  insurance  be  ap- 
plied to  a  smokehouse  about  to  be  erected  upon 
the  premises.  The  additional  Insurance  was 
allowed,  but  In  noting  it  upon  the  policy  the 
company  failed  to  state  that  the  smokehouse 
was  covered  thereby.  After  its  return  the  policy 
was  held  by  the  insured  for  three  years  without 
objection,  until  a  loss,  Inclydlng  the  smoke- 
house, occurred.  The  company  denied  liability 
for  the  damage  to  this  portion  of  the  property. 
Relief  was  sought  by  the  insured  in  equity  by 
way  of  reformation  of  the  polioy,  but  the  court 
refused  it,  pointedly  quoting  the  old  maxim, 
Vigllantibua,  non  dormientibus,  ccquitae  sub- 
scrvit.  'Nothing  .  .  .  can  call  forth  this 
court  into  activity,  but  conscience,  good  faith, 
46 
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Strand  v.  Griffith,  38  C.  C.  A.  444,  97  Fed. 
866;  Stanley  v.  M'Oauran,  Ir.  L.  R,  11  Eq. 
314;  Central  R.  Co,  v.  Kiaoh,  L.  R.  2  H.  L. 
120;  Redgrave  v.  Hurd,  L.  R.  20  Ch.  Div. 
13;  Albany  City  Sav.  Inat,  v.  Burdick,  87 
N.  Y.  40;  C.  Aultman  d  Co,  v.  Olson,  34 
Minn.  450,  26  N.  W.  452;  McClellan  v. 
Scott,  24  Wis.  86;  Gunther  v.  Ullrich,  82 
Wis.  228,  33  Am.  St.  Rep.  32,  62  N.  W.  88 ; 
Porter  v.  Beattie,  88  Wis.  30,  59  N.  W. 
499;  Beetle  v.  Anderson,  98  Wis.  8,  73  N. 
W.  560;  Butler  v.  Regents  of  University, 
32  Wis.  132;  Schultz  v.  Chicago  d  N.  W,  R. 
Co.  44  Wis.  638;  Tyner  v.  Co«cr,  67  Wis. 
488,  30  N.  W.  782;  Rogers  v.  Phenix  Ins, 
Co.  121  Ind.  670,  23  N.  E.  502;  Phenix  Ins. 
Co,  V.  Golden,  121  Ind.  524,  23  N.  E.  503; 
Peters  v.  United  States  Industrial  Ins.  Co, 


10  App.  Div.  633,  42  N.  Y.  Supp.  348; 
Jacobs  V,  Iforthu)estern  Life  Assur,  Co.  30 
App.  Div.  285,  51  N.  Y.  Supp.  967;  Dwell- 
ing House  Ins.  Co.  v.  Bailey,  39  111.  App. 
488;  DwelUng  House  Ins.  Co,  v.  Downey, 
39  111.  App.  524;  Donnelly  v.  Cedar  Rapids 
Ins,  Co.  70  Iowa,  693,  28  N.  W.  608;  Raw- 
ley  V.  Empire  Ins.  Co.  36  N.  Y.  550;  Gris- 
took  V.  Royal  Ins.  Co.  87  Mich.  430,  49 
N.  W.  634;  Dryer  v.  Security  F.  Ins.  Co. 
(Iowa)  82  N.  W.  495;  Potneroy  v.  Benton, 
57  Mo.  542;  Carmichael  v.  Vandehur,  60 
Iowa,  655;  Chicago,  R.  I.  d  P.  R.  Co.  v. 
Lewis,  13  111.  App.  170;  Hunt  v.  Barker, 
22  R.  I.  18,  84  Am.  St.  Rep.  812,  46  Atl. 
46 ;  Steckel  v.  First  Nat.  Bank,  93  Pa.  376, 
39  Am.  Rep.  768;  Fine  v.  Stuart  (Tenn. 
Cb.  App.)  48  S.  W.  371;  Alfred  Shrimpton 


and  reasonable  diligence.  When  they  are  want- 
ing, the  court  is  passtve  and  does  nothing/  It 
is  the  duty  of  one  who  receives  a  policy  of  in- 
surance to  acquaint  himself  with  its  contents. 
.  .  .  A  failure  to  read  the  instrument,  or 
have  it  read,  is  of  no  avail.  .  .  .  Certainly 
a  neglect  by  plaintiff  for  over  three  years  to 
ascertain  what  a  policy  held  by  him  covers,  con- 
stitutes such  laches  as  will  turn  his  application 
for  a  reformation  of  .  .  .  [the  policy]  out 
of  a  court  of  equity.  Nor  is  the  holder  of  a  pol- 
icy ever  entitled  to  maintain  an  action  for  its 
reformation  on  the  ground  of  his  ignorance  of 
its  stipulations,  simply  because  of  his  failure 
to  read  it,  and  in  the  absence  of  proofs  of  acts 
or  representations  on  the  part  of  the  company 
misleading  him  into  believing  that  they  were 
different  from  what  they  are;  .  .  .  there 
is  no  such  proof  here." 

Where  the  policy  showed  upon  its  face  that 
the  property  intended  to  be  covered  was  not 
included  therein,  its  retention  for  '*some 
months,"  taken  in  connection  with  the  Insured's 
letters  to  the  company  seeking  cancelation  and 
offering  to  pay  short  rates,  was  held,  in  Walker 
V.  State  Ins.  Co.  46  Kan.  812,  26  Pac.  718,  to 
be  a  waiver  of  the  alleged  fraud  of  the  agent 
in  obtaining  the  assured's  signature  to  the  ap- 
plication, which  also  failed  to  cover  the  prop- 
erty, and  to  show  a  recognition  of  the  validity 
of  the  policy  by  the  insured.  He  was  therefore 
liable  upon  his  premium  note. 

The  policy  issued  in  Holmes  v.  Charlestown 
Mut.  F.  Ids.  Co.  10  Met.  211,  43  Am.  Dec.  428, 
expressly  proYided  that  the  amount  of  the  in- 
surance upon  the  building  and  fixtures  did  not 
exceed  three  fourths  the  value  of  the  property 
as  expressed  in  the  application.  In  the  applica- 
tion the  values  of  the  building  and  of  the 
"movables"  were  separately  given,  the  value  of 
the  building  being  less  than  three  fourths  of 
the  amount  covered  by  the  policy;  but  more 
than  that  proportion  if  the  value  of  the 
"movables"  be  added.  The  mistake  in  writing 
the  policy  to  cover  the  building  "and  fixtures," 
instead  of  the  building  "and  movables,"  was 
clear.  But  the  action  was  upon  the  policy  as  it 
!9tood.  "Besides ;"  says  the  court,  "the  policy 
was  delivered  to  the  plaintiffs,  and  they  must 
be  presumed  to  have  examined  it  at  the  time 
they  received  it,  to  have  known  what  It  con- 
tained, and  to  have  understood  its  import.  But 
they  slept  over  it  nearly  four  years,  without 
requesting  any  alteration  therein,  until  the  loss 
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happened,  when  the  rights  and  liabilities  of  the 
respective  parties  were  fixed,  and  the  directors 
might  not  feel  authorised  to  alter  the  terms  of 
the  policy." 

On  the  contrary,  a  policy  having  been  written 
upon  information  personally  obtained  by  a  so- 
liciting agent  and  without  written  application 
upon  the  part  of  the  insured.  It  was  held.  In 
Shanahan  v.  Agricultural  Ins.  Co.  6  Pa.  Super. 
Ct.  65,  that  the  agent*s  admitted  mistake  In 
writing  the  description  of  the  two  stables  In- 
sured as  but  a  single  "building"  did  not  bar  a 
recovery  on  the  policy  on  the  loss  of  only  one. 
The  defense  of  the  company  was  that  the 
"building"  which  had  been  lost  was  the  stable, 
which  was  not  insured.  "The  erroneous  descrip- 
tion," says  the  court,  "was  the  act  of  the  agent 
alone  in  the  face  of  light  and  knowledge,  and  it 
was  unknown  to  the  Insured  until  after  the 
loss  occurred.  The  defendant  cannot  be  reieaaed 
from  its  contract  because  the  plaintiff,  acting  In 
good  faith,  accepted  without  examination  the 
policy  written  by  Its  agent." 

Although  the  Insured  read  over  his  policy  be- 
fore leaving  the  insurer's  ofllces,  it  was  held 
in  Phoenix  F.  Ins.  Co.  v.  Gurnee,  1  Paige,  278, 
19  Am.  Dec.  431,  that  the  policy  might  be  re- 
formed after  loss  by  conforming  the  same  to 
the  application.  The  policy  covered  only  the 
mill  house,  whereas  the  application  had  been 
made  out  to  cover  both  the  building  and  the 
machinery.  The  insured,  it  was  noted  by  the 
court,  was  a  plain  countryman,  to  whom  the 
difference  between  the  policy  as  written  and  his 
application  would  not  be  apparent. 

A  policy  was  issued  in  Liverpool  &  L.  &  G. 
Ins.  Co.  V.  Wyld,  1  Can.  S.  C.  604,  650,  covering 
goods  within  a  certain  building  only,  although 
at  the  time  of  the  application  the  insured  had 
stated  to  the  agent  that  a  portion  of  the  stock 
was  kept  in  adjoining  fiats,  into  which  doors 
had  been  opened,  and  a  proportionately  higher 
premium  due  to  the  increased  risk  paid.  On 
loss  the  company  refused  to  pay  for  the  goods 
within  the  latter  premises  on  the  ground  that 
they  were  not  covered  by  the  policy.  The  latter 
had  been  retained  by  the  insured  for  a  period 
of  nine  months  without  reading,  and  therefore 
without  discovery  of  the  error.  The  court  held 
that,  in  view  of  the  insured's  actual  ignorance 
of  the  terms  of  the  policy,  there  could  be  no  Im- 
plied assent  to  its  terms  from  the  mere  fact  that 
It  had  been  In  his  possession.  Likewise,  to  the 
second   question,   vis.,  whether  such   retention 
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ds  Sons  V.  Netzorg,  104  Mich.  225,  62  N. 
W.  343;  Ripley  v.  Case.  78  Mich.  126.  18 
Am.  St.  Rep.  428,  43  N.  W.  1097:  Max- 
fUld  V.  Schwartz,  45  Minn.  150,  10  L.  R.  A. 
606,  47  N.  W.  448;  Erickson  v.  Fisher,  51 
Minn.  300,  53  N.  W.  638;  Alfred  Shrimpton 
d  Sons  V.  Philhriok,  63  Minn.  366,  55  N.  W. 
651;  Briggs  v.  Ewart,  51  Mo.  245,  11  Am. 
Rep.  445;  WoodbHdge  Bros.  v.  DeWitt,  51 
Neb.  98,  70  N.  W.  506;  West  v.  WHght, 
98  Ind.  335;  Wenzel  v.  Shulz,  78  Cal.  221, 
20  Pac.  404;  Brooks  v.  Matthews,  78  Ga. 
739,  3  S.  E.  627 ;  Wilson  v.  Eighee,  62  Fed. 
723;  Linington  v.  Strong,  107  111.  302;  Trim- 
ble V.  Ward,  97  Ky.  748,  31  S,  W.  866; 
lotva  Economic  Heater  Co.  v.  American  Eco- 
nomic Heater  Go.  32  Fed.  735;  Gardner  v. 
Trenary,  65  Iowa,  646,  22  N.  W.  912;  Speed 


V.  HolUngsworth,  54  Kan.  436,  38  Pac.  496; 
Babcock  v.  Case,  61  Pa.  427,  100  Am  Dec. 
654;  Eaton  v.  Winnie,  20  Mich.  156,  4  Am. 
Rep.  377 ;  McBeth  v.  Craddock,  28  Mo.  App. 
380;  Chamberlain  v.  Rankin,  49  Vt.  133; 
AZe«ander  v.  Church,  53  Conn.  561,  4  Atl. 
103;  Moak's  Underhill,  Torts,  p.  538;  Bige- 
low,  Fr.  §§  522,  523;  Bigelow,  Torts,  §§  150, 
152,  156;  Jaggard,  Torts,  pp.  595-598,  970; 
Cooley,  Torts,  2d  ed.  583,  584;  14  Am.  & 
Eng.  Enc.  Law,  2d  ed.  pp.  122,  161. 

Marshall,  J.,  delivered  the  opinion  of  the 
court: 

Two  propositions  are  presented  for  con- 
sideration: First,  Were  the  applicants  for 
insurance  bound  by  their  applications  be- 
cause of  their  failure  to  know  what  they 


without  object iou  had  induced  the  Insurer  to 
alter  Its  position,  and  thereby  entitled  It  to  set 
up  an  equitable  estoppel  against  the  claim  that 
the  policy  as  issued  was  inoperative,  and  that 
the  true  contract  was  expressed  In  the  applica- 
tion and  premium  receipt,  the  court  took  a  view 
favorable  to  the  insured.  "It  has  been  said  that. 
If  the  reapondents  had  promptly  reitd  the  policy, 
they  would  have  discovered  the  mistake  in  time 
to  have  returned  it,  and  have  given  the  direct- 
ors an  opportunity  of  declining  the  risk  and 
returning  the  premium  before  a  loss.  Still,  ac- 
tual knowledge  of  the  contents  of  the  policy  is 
an  indispensable  element  of  such  a  defense ;  and 
the  evidence  not  only  fails  in  showing  such 
knowledge,  but  the  testimony  of  Mr.  Jermyn 
and  of  Mr.  Darling  shows  that  the  policy  was 
never  actually  read,  or  even  seen,  by  the  de- 
fendants. .  .  .  There  could  be  no  imputed 
knowledge  of  the  contents  of  the  policy,  inas- 
much as  there  was  no  obligation  binding  the  re- 
spondents to  read  it ;  indeed,  on  the  other  hand, 
the  respondents  might  well  assume  that  it  was 
sent  to  them  to  carry  out  the  only  contract  of 
insurance  they  had  with  the  appellants, — that 
entered  into  through  their  agent.  Hooper,  and 
not,  as  according  to  the  contention  of  the  insur- 
ance company  it  must  have  been,  as  a  proposal 
for  a  contract  entirely  different  In  Its  terms 
from  that  just  mentioned.  ...  If  the  ap- 
pellants have  been  greatly  prejudiced  In  having 
been  deprived  of  the  option  of  rejecting  the 
risk,  their  loss  is  attributable  to  the  negligence 
of  their  own  agent,  Hooper,  in  omitting  to  com- 
municate to  the  company's  office,  at  Montreal, 
the  letter  of  the  10th  August,  1871,  in  its  in- 
tegrity. ...  It  was  not  for  the  respond- 
ents to  Inquire  either  of  the  appellants  or  of 
Hooper,  if  the  latter  had  performed  his  duty 
to  the  company.  They  had  a  perfect  right  to 
assume  that  the  knowledge  and  contract  of 
Hooper  within  the  limits  of  his  authority  was 
the  knowledge  and  contract  of  the  company, 
and  to  act  accordingly.  In  short,  the  case  Is 
one  which,  as  far  as  legal  principle  Is  Involved, 
depends  on  the  application  of  that  familiar  rule 
of  the  law  of  agency,  which  throws  the  loss 
occasioned  by  the  neglect  of  an  agent  on  bis 
principal,  though  Innocent,  rather  than  on  an- 
other equally  innocent  third  party." 

<b)  Voyage  covered  Ity  marine  policy. 

A  contract  for  marine  insurance  was  estab- 
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llshed  by  the  correspondence  between  the  parties 
In  Equitable  Safety  Ins.  Co.  v.  Hearne,  20  Wall. 
404,  22  L.  ed.  398,  by  which  the  port  of  load- 
ing, as  well  as  the  port  of  discharge,  was  to  be 
covered  by  the  policy.  The  policy  as  written 
failed  to  include  this  .risk.  Loss  having  oc- 
curred at  such  port,  the  policy  was  reformed 
by  the  Insertion  of  this  additional  clause,  and 
enforced.  "It  Is  not  denied,"  says  the  court, 
"that  the  correspondence  .  .  .  constituted 
a  preliminary  agreement.  Such,  clearly,  was  Its 
effect.  The  policy  was  intended  to  put  the  con- 
tract in  a  more  full  and  formal  shape.  The 
assured  was  bound  to  read  the  letters  of  the 
company  in  replv  to  his  own  with  care.  It  Is 
to  be  presumed  he  did  so.  He  had  a  right  to 
assume  that  the  policy  would  accurately  con- 
form to  the  agreement  thus  made,  and  to  rest 
confidently  in  that  belief.  It  Is  not  probable  that 
he  scanned  the  policy  with  the  same  vigilance 
as  the  letters  of  the  company.  They  tended  to 
prevent  such  scrutiny,  and.  If  It  were  necessary, 
threw  him  off  his  guard." 

An  application  was  made  in  Wylde  v.  Union 
Marine  Ins.  Co.  10  N.  S.  205,  for  a  marine  pol- 
icy covering  a  vessel  "to  and  from"  a  certain 
port.  The  policy  Issued  In  apparent  compliance 
with  this  application  covered  the  vessel  only 
from  the  day  after  loading.  This  policy  was  re- 
ceived and  retained  without  reading  until  loss 
some  two  weeks  after  its  Issue.  Reformation 
was  granted  without  hesitation,  the  court  stat- 
ing that  the  defense  based  upon  the  insured's 
laches  In  falling  to  seek  relief  earlier  was  a 
mere  assertion  which  hardly  lies  In  the  mouth 
of  the  defendants,  one  would  think,  who  thus 
made  the  mistake.  "To  hold  that  plaintiffs  had 
In  any  manner  waived  their  rights  under  such  a 
state  of  facts  would,  I  think,  be  without  war- 
rant or  precedent." 

So,  In  an  early  marine  Insurance  case — Mot- 
teux  V.  London  Assurance  (1730)  1  Atk.  545 — 
It  appeared  that  In  writing  the  policy  the  risk 
had  been  limited  to  the  voyage  "from"  a  certain 
port,  while  the  memorandum  of  agreement  was 
for  a  policy  upon  the  vessel  "at  and  from"  the 
port.  It  was  urged  by  the  insurer  that  the 
agent  of  the  Insured,  when  he  came  to  get  the 
policy  should  have  compared  it  with  the  mem- 
orandum, so  that  any  discrepancy  might  have 
been  corrected  on  the  spot,  and  that.  In  view  of 
his  failure  to  do  so,  the  i)olIcy  must  prevail  as 
written  though  at  material  variance  from  the 
agreement.     The  chancellor,  however,  held  that 
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signed?  Second,  Did  the  retention  of  the 
policies  by  the  applicants  for  several  months, 
without  objection,  constitute  an  acceptance 
thereof,  and  waive  the  fraud,  if  there  was 
fraud,  in  securing  the  applications?  The 
learned  counsel  for  respondent  devoted  near- 
ly all  their  printed  argument,  as  they  did 
nearly  all  their  oral  argument,  to  the  first 
proposition.  As  we  do  not  think  it  is  nec- 
essarily decisive  of  the.  case,  we  shall  as- 
sume that  in  deciding  it  the  trial  court 
did  not  err.  On  the  second  proposition  the 
court  held  that  the  applicants  did  not  ac- 
cept the  policies  because  they  repudiated 
them  within  a  reasonable  time  after  know- 
ing that  the  instruments  were  not  what 
they  supposed  their  applications  called  for; 
that  the  mere  retention  of  the  policies  with- 


out such  knowledge  did  not  constitute  an 
acceptance.  Appellant's  counsel  contend 
that  when  the  policies  were  received  the  ap- 
plicants were,  as  ordinarily  prudent  per- 
sons, put  upon  inquiry  a«  to  the  character 
thereof,  that  they  should  have  examined  the 
policies,  and  that  their  failure  to  do  so. 
and  retention  thereof  for  several  months  be- 
fore making  any  complaint,  was  an  accept- 
ance of  them  as  fulfilling  the  applicaiions 
as  they  supposed  such  applications  were 
made,  and  a  waiver  of  fraud,  if  there  was 
fraud,  in  obtaining  the  same. 

As  we  view  the  turning  question  above 
suggested,  the  law  h&s  been  firmly  settled 
in  favor  of  appellant,  and  has  been  applied 
by  this  court  in  many  cases.  It  does  not 
militate,  as  counsel  for  respondent  seem  to 


the  objection  was  without  color  "because  Hal- 
head  was  a  mere  agent  or  servant  to  the  owner 
of  the  ship,  and  not  at  all  necessary  that  he 
should  be  so  exact  as  to  compare  the  label 
[memorandum  of  agreement]  and  policy  at  the 
time  he  fetched  it." 

(c)  Misdeticription  of  property. 

The  insured  was  defeated  in  Goddard  v.  Moni- 
tor Mut.  F.  Ins.  Co.  108  Mass.  56.  11  Am.  Rep. 
307,  in  an  action  upon  a  policy  which,  through 
an  agent's  mistake  with  which  the  insured  had 
no  connection,  erroneously  described  an  organ 
factory  as  a  machine  shop.  *'It  is  decisive  of  the 
case,"  says  the  court, '"that  the  policy  which 
the  plaintiff  accepted  without  objection,  or  at- 
tempt to  have  any  mistake  corrected,  cannot 
be  applied  to  the  building  which  was  destroyed 
by  the  fire.  .  .  .  However  unfortunate  this 
may  be  for  the  plaintiff,  he  accepted  the  policy 
In  its  present  shape,  and  cannot  complain  that 
he  has  been  misled  by  it." 

But  a  recovery  upon  a  fire  policy  written  by 
an  agent  himself  having  authority  to  issue 
policies,  without  previous  reference  to  his  com- 
pany for  approval  of  the  risk,  was  allowed  In 
Dowllng  V.  Merchauts*  Ins.  Co.  168  Pa.  234, 
31  Atl.  1087,  where  the  Insured  had  disclosed 
the  fact  that  the  property  was  used  as  a  board- 
ing house,  although  the  policy  was  written  by 
the  agent  describing  the  property  as  "occupied 
by  insured  as  a  dwelling  house  only,"  and  the 
policy  In  this  form  had  been  accepted  and  re- 
tained by  the  Insured  without  examination  until 
loss.  "The  defendant  cannot  be 'released  from 
Its  contract  because  the  plaintiff,  acting  In  good 
faith,  accepted,  without  examination  the  policy 
written  by  its  agent.  .  .  .  Having  made  a 
full  and  frank  disclosure  of  the  facts  to  the 
company's  agent,  who  was  empowered  to  write 
the  policy,  and  who  from  observation  knew  the 
character  and  use  of  the  building,  there  was 
nothing  to  Induce  or  warn  the  insured  to  read 
the  policy,  unless  It  was  the  anticipation  of 
fraud  or  mistake,  and  this  could  Impose  no  duty 
in  protection  of  the  rights  of  the  defendant." 
Swan  V.  Watertown  F.  Ins.  Co.  96  Pa.  37,  infra, 
IV.,  a,  3,  (c),  Is  distinguished  upon  the  ground 
that  there  the  Insured  knew  facts  putting  him 
on  his  guard  against  mistakes,  and  which  should 
have  incited  him  to  rend  the  policy. 

(d)  Location  of  propertj/. 

A   broker's  blunder   In    returning   the   wrong 
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policy  for  cancelation  Is  held.  In  Blrnstein  v. 
Stuyvesant  Ins.  Co.  83  App.  Dlv.  436,  82  N.  T. 
Supp.  140.  to  have  been  waived  by  the  Insured's 
retention  of  the  policy  incorporating  an  errone- 
ous location  of  the  property  covered.  Two  poli- 
cies were  Issued  by  the  defendant,  one  describ- 
ing the  property  as  located  on  Third  avenue, 
and  a  sub^quent  one  correctly  locating  the 
property  on  First  avenue.  The  latter  was.  by 
a  blunder,  returned  and  canceled ;  the  former 
delivered  to  the  insured  and  retained  till  loss, — 
a  mouth  later.  The  error  was  attributable  to 
the  broker,  rather  than  to  the  Insurer,  the  latter 
properly  canceling  the  policy  returned.  Reten- 
tion of  the  wrong  policy  by  the  Insured  was 
deemed  a  ratification  of  the  broker's  mistake. 
No  action  was  maintainable,  at  any  rate,  upon 
the  policy  as  it  read. 

But  a  mutual  mistake  as  to  the  section  In 
which  the  premises  were  located  was  reformed 
In  German  F.  Ins.  Co.  v.  Gueck,  130  III.  345,  6 
L.  R.  A.  835,  23  N.  E.  112,  although  the  policies 
had  been  In  Insured's  hands  fourteen  years. 

2.  Interest  protected. 

An  error  in  writing  a  policy  so  as  to  Insure 
the  interest  of  the  mortgagor,  loss  payable  to 
the  mortgagee.  Instead  of  directly  Insuring  the 
Interest  of  the  mortgagee,  was  relieved  against 
in  Williams  v.  North  German  Ins.  Co.  24  Fed. 
625,  by  reforming  the  policy  after  loss,  where 
the  error  was  chargeable  to  the  fault  of  the 
agent.  "Where  an  Instrument  falls  to  represent, 
what  both  parties  Intended  to  have  It  represent, 
and  one  party  had  drawn  up  the  Instrument, 
and  the  other  party  merely  accepted  It,  and  the 
fault  was  on  the  part  of  the  party  drawing  up 
the  Instrument,  it  can  be  reformed.  It  would  be 
n  harsh  rule  if  a  person  applying  to  an  insur- 
ance agent,  who  Is  supposed  to  know  the  legal 
value  of  the  language  used  in  such  policies, 
which  he  is  drawing  up  every  day,  and  who  Is 
supposed  to  know  exactly  what  Is  desired,  if 
that  agent  falls  to  do  that  which  was  Intended. 
— It  would  be  harsh  to  say  that  the  instrument 
shall  not  be  reformed,  and  that  chancery  shall 
not  give  relief." 

So,  a  policy  issued  to  a  mortgagee  In  pur- 
suance of  a  request  to  Insure  his  Interest  was 
reformed  after  loss  In  Humphry  v.  Hartford 
F.  Ins.  Co.  15  Blatchf.  504.  Fed.  Cas.  No.  6,875, 
where  the  policy  was  erroneously  Issued  to  cover 
the  mortgagor's   Interest,   loss   payable   to   the 
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think,  agaiust  the  maxim  that  a  person  can- 
not take  advantage  of  his  own  wrong,  but 
enforces  that  other  one.  which  is  quite  as 
well  established,  that  the  court  will  not 
constitute  itself  the  guardian  of  persons  of 
mature  age  and  ordinary  intelligence,  pro- 
tecting them  against  the  results  of  their  own 
negligence;  that  it  will  not  furnish  a  per- 
son a  remedy  for  a  wrong  where  he  cannot 
prove  a  legal  claim  for  damages  without 
showing  that  his  own  negligence  intervened 
between  the  act  of  the  alleged  wrongdoer 
and  the  result  complained  of,  and  was  -the 
real,  efficient,  producing  cause  of  his  in- 
jury; that  in  such  a  case  it  will  be  con- 
clusively presumed  that  he  voluntarily  ac- 
cepted the  situation,  because,  if  he  had 
used  ordinary  care,  the  injury  complained 


of  would  liafve  been  prevented.  Applying 
that  in  the  decision  of  the  cases,  it  has 
been  repeatedly  held  that  if  a  person  con- 
tracts for  an  article  to  be  delivered,  and  de- 
livery is  made  ostensibly  in  fulfilment  of 
the  contract,  under  such  circumstances  that 
he  has  ample  opportunity  to  test  the  thing 
delivered  by  the  contract,  he  is  put  upon  in- 
quiry as  to  all  departures  therefrom  which 
are  open  and  obvious  to  ordinary  inspection ; 
that  he  is  bound  to  see  those  things  which 
are  plainly  observable,  and  is  charged  with 
knowledge  thereof  from  the  time  he  ought, 
in  the  exercise  of  ordinary  care,  to  have  dis- 
covered them ;  and  that  if  he  does  not,  with- 
in a  reasonable  time  thereafter,  give  notice 
that  the  thing  delivered  is  not  accepted  as 
satisfying   the   agreement   to   purchase,   he 


mortgagee.  The  policy  remained  in  the  hands 
of  the  Insurer's  agent  pursuant  to  an  arrange- 
ment with  the  Insured,  and  the  latter  therefore, 
says  the  court,  "had  no  opportunity  before  the 
fire,  and  before  the  rights  of  the  parties  had  be- 
come fixed  by  the  loss,  to  accept  or  reject  It." 

Sevpn  months'  retention  by  a  mortgagee  of 
the  policy  written  in  his  favor  Is  held,  in  Ben- 
nett V.  City  Ins.  Co.  115  Mass.  241,  to  be  evi- 
dence agaiust  the  mortgagor  of  the  latter's  ac- 
ceptance of  the  policy  so  written.  It  was  a 
circumstance  *'having  some  tendency  to  show 
an  acceptance  by  the  plaintiff  of  the  alleged  new 
arrangement.  It  was  a  mistake,  however,  to 
rule  that,  as  a  matter  of  law,  it  constituted  an 
acceptance  on  the  plaintiff's  part."  It  appeared 
that  the  application  for  insurance  had  been 
made  by  the  mortgagor  through  a  third  party, 
and  that  the  policy  Issued  in  response  to  such 
application  had  read  in  favor  of  the  mortgagor. 
This  policy  was  returned  without  authority  by 
the  third  party,  through  whom  it  had  been  ob- 
tained, with  the  request  that  a  new  one  be  Is- 
sued payable  to  the  mortgagee.  The  policy  Is- 
sued in  compliance  with  this  request  came  into 
the  mortgagee's  hands  by  mistake,  and  there 
remained  for  the  seven  months  until  loss.  In 
this  action  by  the  mortgagor  upon  the  original 
policy,  it  was  held  that  parol  evidence  showed 
that  the  return  of  the  original  policy  by  the 
third  party  was  without  authority,  and  a  re- 
covery upon  the  original  policy  was,  therefore, 
allowed. 

See  also  Bidwell  v.  Astor  Mut.  Ins.  Co.  16  N. 
Y.  263,  infra,  IV..  a,  3,  (a). 

A  mistake  by  the  company's  agent  in  writing 
Insurance  upon  a  ship  in  the  name  of  the  agent 
of  her  owners,  instead  of  in  the  name  of  the 
owners  themselves,  was  corrected  In  Hill  v. 
Mlllville  Mut.  M.  &  F.  Ins.  Co.  39  N.  J.  Eq.  66, 
although  the  error  was  not  discovered  by  the 
insured  till  after  loss.  "The  fact  that  they  did 
not  examine  it  [the  policy]  and  discover  the 
mistake  cannot  affect  .  .  .  [their]  right  to 
relief  In  this  suit.  Manifestly,  Justice  requires 
that  the  company  shall  not  be  permitted  to  take 
advantage  of  its  own  mistake." 

In  Franklin  F.  Ins.  Co.  v.  Hewitt,  3  B.  Mon. 
231,  it  appeared  that  the  plaintiffs,  who  were 
commission  merchants,  applied  for  insurance 
npon  the  goods  handled  by  them,  both  in  their 
own  right,  and  on  commission.  The  premium 
receipt  given  at  the  time  of  the  application  evi- 
denced such  a  policy.  But  the  policy  itself  when 
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issued  covered  only  such  goods  as  they  owned 
In  their  own  right,  and  not  those  held  upon  com- 
mission. This  policy  was  received  by  the  plain- 
tiffs' clerk  and  put  away  without  examination 
among  the  other  papers  of  the  firm.  The  mis- 
take was  discovered  only  after  loss.  The  policy 
was,  nevertheless,  then  reformed  and  enforced. 
"If,"  says  the  court,  "as  may  be  assumed,  they 
never  saw  it,  there  could  have  been  no  such  ac- 
ceptance of  it  by  them  as  would  prove  that  they 
had  waived  the  original  contract  or  taken  this 
policy  as  a  consummation  of  it.  And,  although 
their  neglect  to  inquire  whether  It  had  been  de- 
livered, or  to  examine  it,  if  they  knew  of  its 
delivery,  shows  a  high  and  culpable  degree  of 
carelessness,  we  think  it  would  be  visiting  upon 
them  too  heavy  a  penalty  for  this  neglect  to 
say  that  by  that  alone  they  had  forfeited  the 
indemnity  for  which  they  had  paid  the  stipu- 
lated price,  and  especially  as  they  still  held  the 
certificate  which  bore  evidence  of  the  contract, 
and  as  they  had  no  reason  to  anticipate  a  vari- 
ance from  it  in  any  policy  which  had  been,  or 
might  be,  furnished,  and  as  it  is,  moreover,  by 
no  means  certain,  nor  even  very  probable,  that, 
had  they  inspected  the  policy,  they  would  have 
at  once  detected  the  variance  or  become  aware 
of  its  Importance  until  they  had  demanded  pay- 
ment upon  it." 

It  was  mistakenly  represented  by  the  com- 
pany's agent  in  Snell  v.  Atlantic  F.  &  M.  Ins. 
Co.  98  TJ.  S.  85,  25  L.  ed.  52,  that  a  policy  writ- 
ten in  the  name  of  a  single  partner  was  sufli- 
clent  to  cover  the  firm's  interest  In  the  prop- 
erty. And  on  such  representations  the  applica- 
tion was  made  for  a  policy  which  covered  one 
partner's,  instead  of  the  firm's,  interest.  The 
policy  as  so  written  was  retained  by  the  com- 
pany's agent  until  loss,  when  it  was  surrendered 
to  the  insured  and  immediately  repudiated,  on 
the  ground  that  It  did  not  Insure  the  interest 
which  it  had  been  intended  to  cover.  The  court 
granted  a  reformation  of  the  policy  by  Inserting 
the  firm  name  Ip  place  of  the  single  partner's 
name,  excusing  the  insured's  ignorance  of  its 
terms  by  the  fact  that  it  had  not  actually  come 
into  the  assured's  hands  until  the  loss.  Under 
such  circumstances,  It  says  there  was  no  such 
acceptance  of  the  written  policy  as  would  jus- 
tify the  inference  that  he  had  waived  any  rights 
existing  under  the  original  agreement^  or  had 
conceded  that  instrument  to  be  a  correct  state- 
ment of  the  contract  of  Insurance.  "Of  course 
parol  proof,  in  all  such  cases,  is  to  be  received 
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will  be  deemed  to  have  accepted  it  and 
waived  obvious  departures  from  the  agree- 
ment if  there  are  such.  Counsel  for  respond- 
ent vigorously  attack  that  doctrine,  but  it 
is  too  firmly  intrenched  in  our  jurispru- 
dence, and  in  the  law  generally,  to  be  open 
to  question. 

The  first  case  in  which  the  principle  above 
stated  is  distinctlv  declared  in  the  decisions 
of  this  court  is  Locke  v.  Williamson,  40 
Wis.  377.  The  court  there  said:  "We  have 
therefore  concluded  to  hold  this  rule  in  re- 
spect to  an  executory  contract:  That  when 
the  defects  in  the  goods  are  patent  and  ob- 
vious to  the  senses,  when  the  purchaser  has 
a  full  opportunity  for  examination,  and 
knows  of  such  defects,  he  must,  either  when 
he  receives  the  goods  or  within  what,  under 


the  circumstances,  is  a  reasonable  time 
thereafter,  notifv  the  seller  that  the  sroods 
are  not  accepted  as  fulfilling  the  warranty : 
otherwise  the  defects  will  be  deemed 
waived."  In  subsequent  cases  that  rule  was 
considerably  expanded  in  accordance  with 
the  current  of  authoritv,  to  the  effect  that 
rea.sonable  opportunity  for  obtaining  knowl- 
edge is  equivalent  to  knowledge,  as  the  fol- 
lowing citations  will  show.  In  Mamlock  v. 
Fairbanks,  46  Wis.  415,  32  Am.  Rep.  716. 
1  N.  W.  167.  it  was  said  that  present  means 
of  knowledge  must  be  considered;  that  the 
doctrine  that  one  must  obsen^e  what  he  has 
reasonable  opportunity  for  knowing  in  mat- 
ters of  contract  is  within  the  rule  of  caveat 
emptor;  that  the  law  for  the  protection  of 
persons  against  fraud  will  not  be  extended 


with  great  caution,  and  where  the  mistake  is 
denied,  should  never  be  made  the  foundation  of 
a  decree,  variant  from  the  written  contract, 
except  It  be  of  the  clearest  and  most  satisfactory 
character.  Nor  should  relief  be  granted  where 
the  party  seeking  it  has  unreasonably  delayed 
application  for  redress,  or  where  the  circum- 
stances raise  the  presumption  that  he  acquiesced 
in  the  written  agreement  after  becoming  aware 
of  the  mistake."' 

See  also  Phoenix  F.  Ins.  Co.  v.  HolTbelmer,  46 
Miss.  645,  supra.  III.,  c. 

Retention  is  taken  as  ''potent  evidence"  that 
no  mistake  was  committed  in  writing  a  policy 
In  favor  of  the  insured  "as  trustees,"  Instead 
of  in  their  individual  Interest.  In  Bishop  v.  Clay 
F.  &  M.  Ins.  Co.  49  Conn.  167.  Taken  in  con- 
nection with  other  circumstances,  the  majority 
of  the  court  found  that  there  was  no  mistake, 
and  accordingly  refused  relief.  The  case  is  of 
little  value,  though  frequently  cited,  upon  the 
question  of  the  effect  of  retention  as  a  bar  to 
relief  in  cases  where  a  mistake  is  made  out, — 
especially  when  taken  in  connection  with  the 
opinion  of  the  dissenting  Judges  granting  such 
relief  upon  their  finding  that  a  mistake  had 
been  made  out. 

Similarly,  in  Graves  v.  Boston  Marine  Ins. 
Co.  2  Craach,  419,  2  L.  ed.  324,  the  evidence 
did  not  clearly  establish  a  mistake  on  the  part 
of  the  company  In  writing  the  policy  so  as 
to  cover  only  the  individual  interest  of  the 
partner  applying  for  the  insurance,  and  not 
the  entire  interest  of  tne  firm  in  the  property. 
And  the  fact  of  the  retention  of  the  policy 
without  objection  Is  taken  as  evidence  that  no 
mistake  had  actually  been  made.  "The  policy 
was  in  the  possession  of  the  agent  for  the  plain- 
tiffs, and  ought  to  have  been  understood  by 
him  before  It  was  executed :  he  retained  it  in 
his  possession  for  several  months  before  a  mis- 
take was  alleged.  Under  such  circumstances, 
the  information  given  to  the  Insurance  com- 
pany ought  to  be  very  clear  to  Justify  a  court 
of  equity  in  conforming  the  policy  to  the  In- 
tention of  one  of  the  parties,  which  was  not 
communicated  to  the  other  till  the  loss  had  hap- 
pened." 

Where  the  policy  was  written  in  the  name 
of  another  party,  aud  both  accepted  and  as- 
signed by  such  party  to  the  plaintiff,  whose  in- 
terest it  was  Intended  to  cover,  it  was  held  that 
the  mistake  In  writing  the  policy  was  thereby 
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waived.     Mutual  L.  Ins.  Co.  v.  Kelly,  52  C.  C. 
A.  154.  114  Fed.  268. 

Beneflciari/. 

Lapse  of  the  statutory  period  within  which 
a  mistake  may  be  corrected  is  held,  in  Webb 
V.  Webb,  23  Ky.  L.  Rep.  1057,  64  S.  W.  839.  to 
bar  a  suit  to  reform  the  policy.  The  suit  was 
by  the  children  of  the  insured  by  his  wife  at 
the  time  the  insurance  was  taken  out  against 
his  children  by  a  second  wife,  the  former  claim- 
ing that  the  msured  Intended  that  they  alone, 
and  not  "his  children,"  as  stated  In  the  policy, 
were  the  Intended  beneficiaries. 

So,  failure  to  object  within  ten  months  to 
the  writing  of  the  policy  in  favor  of  the  bene- 
ficiary, and  on  his  death  In  favor  of  his  son 
(the  insured),  instead  of  In  favor  of  the  bene- 
ficiary or  his  heirs,  where  auih  error  was  known 
to  the  beneficiary  shortly  after  the  delivery  of 
the  policy,  is  held.  In  Roddey  v.  Talbot,  115 
N.  C.  287,  20  S.  E.  375,  to  bar  any  defense  to 
his  premium  note  executed  at  the  time  of  the 
application.  The  failure  to  object.  It  Is  said, 
must  be  construed  as  an  acceptance  of  the  bene- 
fits of  the  policy.  **To  lend  our  sanction  to 
the  contention  of  the  defendant  would  give  him 
all  the  advantage  of  a  beneficiary  under  the 
policy  held  by  the  assured  for  him,  even  though 
his  purpose  may  have  been,  by  apparent  ac- 
quiescence, to  place  himself  in  a  position  to  re- 
cover In  case  of  the  death  of  the  assured,  while 
he  entertained  the  purpose  during  the  interval 
to  repudiate  the  contract  In  case  his  son  should 
survive  the  maturity  of  the  note.  If  defend- 
ant's conduct  did  not  estop  him,  it  was  at  least 
a  waiver  of  the  right  to  object  when  he  failed 
to  give  notice  of  such  objection  within  a  rea- 
sonable time  after  acquiring  knowledge  of  the 
precise  terms  of  the  policy  delivered  to  the 
assured." 

3.  Facta  affecting  the  hazard. 

(a)   Other  innurance. 

The  existence  of  prior  Insurance  was  dis- 
closed to  the  soliciting  agent  in  Barrett  v.  Union 
Mut.  F.  Ins.  Co.  7  Cush.  175.  but  through  his 
error  was  not  indorsed  upon  the  policy  as  re 
quired  by  Its  terms.  In  an  action  upon  the 
policy  at  law  it  vvas  held  that  no  recovery  could 
be  had,  although  the  Insured  might  have  rights 
In  equity.     "It  was  said  in  the  argument,  that 
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to  those  who,  "having,  the  means  in  their 
own  hand,  neglect  to  protect  themselves;" 
that  "the  law  requires  men,  in  their  dealings 
with  each  other,  to  exercise  proper  vigilance, 
and  apply  their  attention  to  those  particu- 
lars which  may  be  supposed  to  be  within 
reach  of  their  observation  and  judgment, 
and  not  close  their  eyes  to  the  means  of  in- 
formation which  are  accessible  to  them." 
VigilantibuSy  non  domiientibusy  jura  aub- 
veniunt.  In  Warner  v.  Benjaminf  89  Wis. 
290,  62  N.  W.  179,  it  was  held  that,  if  a 
person  is  put  upon  inquiTy  in  respect  to  the 
quality  of  a  thing  offered  for  sale  to  him, 
he  is  bound  to  know  what  is  discoverable  in 
regard  thereto  by  the  exercise  of  ordinary 
-care;  that  he  cannot  "close  his  eyes  to  de- 
fects which  are  before  him,  or  to  the  infor- 


mation whidi  is  at  hand."  In  Farr  v.  Peter- 
son, 91  Wis.  182,  64  N.  W.  863,  it  was  held 
that,  if  the  defects  in  the  subject-matter  of 
the  contract  are  patent,  and  should  be  dis- 
cerned by  the  exercise  of  ordinary  diligence, 
the  purchaser  is  bound  to  discover  them  at 
his  peril;  that  in  dealings  between  indi- 
viduals each  is  bound  to  apply  his  attention 
reasonably  to  the  subject-matter  thereof, 
and  to  discover  those  things  which  are  with- 
in reach  of  ordinary  observation  and  judg- 
ment, and  which  they  are  not  prevented  from 
discovering  by  artifice  or  fraud.  Again,  in 
J.  Thompson  Mfg.  Co,  v.  Ounderson,  106 
Wis.  449,  453,  49  L.  R.  A.  859,  82  X.  W.  290, 
it  was  held  that,  if  an  article  is  delivered 
in  fulfilment  of  an  executory  contract,  and 
the  receiver  thereof  has  full  opportunity  for 


there  was  a  mistake  or  fault  on  the  part  of 
the  defendants ;  that  the  policy  was  prepared 
by  the  defendants ;  and  that  they  should  have 
•expressed  in  It  the  prior  policy,  and  omitted  to 
do  BO  by  design  or  by  wilful  negligence;  and 
that  the  assured  did  not  read  it,  but  supposed 
that  the  prior  policy  was  expressed.  The  as- 
sured certainly  had  abundant  opportunity  to 
read  the  policy,  and  need  not  have  accepted  it. 
If  it  was  not  satisfactory  to  him,  according  to 
the  agreement  of  the  parties.  If  the  assured 
accepted  the  policy  without  looking  at  it,  or 
knowing  wtiat  it  was.  he  would  seem  himself 
to  be  liable  to  the  charge  of  culpable  negligence 
made  against  the  defendants.'* 

To  the  same  effect,  McHugh  v.  Imperial  F. 
Ins.  Co.  48  How.  Pr.  230,  9upra,  III.,  c. 

See  also  Kleis  v.  Niagara  F.  Ins.  Co.  117 
Mich.  469.  76  N.  W.  165,  and  Madison  Ins.  Co. 
T.  Fellowes,  1  Disney  (Ohio)  217,  infra,  IX., 
where  actions  at  law  upon  the  policy  were  held 
not  maintainable  for  breach  of  this  condition. 

On  the  other  hand,  the  weight  of  authority  Is 
to  the  contrary. 

A  defense  based  upon  the  existence  of  con- 
<:nrrent  insurance  not  Indorsed  upon  the  policy 
was  overruled  in  Fireman's  Fund  Ins.  Co.  v. 
Norwood,  16  C.  C.  A.  136,  32  U.  S.  App.  490, 
•69  Fed.  71,  where  the  failure  to  note  the  same 
was  chargeable  to  the  company's  absent  to  whom 
it  had  been  disclosed  at  the  time  of  the  ap- 
plication. "It  is  next  said  that  it  was  the 
duty  of  the  insured  to  examine  the  policies 
at  the  time  the  agent  delivered  them,  and  see 
that  he  had  made  the  required  indorsement  in 
relation  to  other  insurance,  and  that  not  hav- 
ing done  so,  they  are  conclusively  bound  by  the 
xwndltlon.  The  law  imposed  no  absolute  duty 
on  the  Insured  to  see  what  indorsement  the 
agent  had  put  on  the  policy  In  relation  to  other 
Insurance.  The  insured  had  done  their  duty 
in  the  premises.  They  had  imparted  to  the 
agent  the  requisite  information  to  enable  him 
to  make  the  proper  Indorsement.  It  was  his 
duty  to  make  it  in  conformity  to  the  informa- 
tion given  him,  and  the  insured  had  a  right  to 
rely  upon  his  performing  that  duty,  and  his 
failure  to  do  so,  whether  the  result  of  a  mis- 
take or  of  a  deliberate  fraud,  cannot  operate  to 
the  prejudice  of  the  insured.  The  contract  of 
Insurance  is  pre-eminently  one  that  should  be 
characterised  by  the  utmost  good  faith  on  both 
sides.  There  is  no  rule  of  law  requiring  the 
l)usines8  world  to  deal  with  insurance  agents 
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upon  the  assumption  that  they  are  cheats  and 
frauds.  The  presumption  is  that  they  are  rea- 
sonably intelligent  and  honest  men,  who  know 
and  perform  their  duty  both  to  the  insurer  and 
to  the  insured ;  and  the  company  cannot  escape 
payment  of  the  loss  merely  because  the  in- 
sured acted  upon  this  presumption." 

Where  an  existing  mortgage  and  the  in- 
sured's intention  to  take  out  additional  insur- 
ance upon  the  property  were  both  disclosed  to 
the  soliciting  agent  at  the  time  of  the  appli- 
cation, the  same  defense  was  again  overruled 
in  McElroy  v.  British  America  Assur.  Co.  36 
C.  C.  A.  615,  94  Fed.  900.  The  policy  was  is- 
sued on  an  apjpllcatlon  written  wholly  by  the 
agent  and  unsigned  by  the  insured,  which  made 
no  mention  of  either.  A  defense  based  on  the 
existence  of  an  undisclosed  mortgage  and  addi- 
tional insurance,  not  assented  to,  was  overruled 
in  an  action  on  the  policy,  the  court  saying : 
"It  may  be  said  that  the  insured  should  have 
ascertained  the  correctness  of  the  policy  upon 
receiving  it.  Barrlngton,  who  acted  for  the 
insured  in  the  matter,  testified  that  he  did 
open  the  policy,  and  note  the  company  insuring, 
and  the  amount  of  insurance,  but  nothing  more. 
It  would  certainly  have  been  an  act  of  pru- 
dence on  his  pai't  to  read  the  entire  policy,  but 
his  neglect  to  do  so  cannot  excuse  the  company 
for  the  default  of  the  agent  in  not  writing  the 
contract  la  accordance  with  the  representations 
made  by  the  Insured.  The  insured  had  a  right 
to  rely  upon  the  agent'a  performing  his  duty 
of  making  the  contract  in  conformity  with  the 
information  given ;  and  the  agent's  failure  to 
do  BO,  whether  the  result  of  a  mistake,  or  of 
a  deliberate  fraud,  cannot  operate  to  the  preju- 
dice of  the  insured.  The  contract  of  insurance 
is  pre-eminently  one  that  should  be  character- 
ized by  the  utmost  good  faith  on  both  sides." 

So  in  North  British  &  M.  Ins.  Co.  v.  Stelger, 
26  III.  App.  228.  an  action  upon  a  fire  policy 
after  loss,  the  court's  opinion  does  not  dis- 
close the  length  of  time  during  which  the  pol- 
icy was  retained  by  the  insured  before  loss ; 
but  it  appears  that  the  amount  of  additional 
insurance  was  erroneously  stated  in  the  policy 
as  a  result  of  the  agent's  mistake  or  negli- 
gent omission  at  the  time  of  the  application. 
"According  to  .  .  .  [assured's]  statement, 
the  agent  of  the  company  called  on  him  and 
solicited  a  renewal  of  the  policy  issued  by  a 
former  agent,  and  the  question  was  asked  how 
much  insurance  he  already  had.     To  this  the 
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examining  the  same  and  observing  variations 
therein  from  the  article  contracted  for,  and 
fails  within  a  reasonable  time  to  give  notice 
that  the  article  is  not  accepted  as  fulfilling 
the  contract,  the  variances,  if  any,  will  be 
deemed  waived. 

It  is  easy  to  apply  the  foregoing  to  the 
facts  of  this  case.  The  applicants  for  insur- 
ance had  ample  opportunity  to  examine 
their  policies  when  the  same  were  received. 
It  was  their  duty  to  do  that.  An  examina- 
tion of  the  policies,  even  of  a  casual  char- 
acter, would  have  revealed  all  the  material 
facts.  The  applicants  did  nothing  by  way 
of  examining  the  papers  for  months  after 
receiving  them,  during  all  of  which  time  the 
defendant  carried  the  risks  it  had  assumed. 
What'  appears  to  counsel  for  respondent  to 


plaintiff  replied  be  did  not  know,  but  referred 
the  solicitor  to  two  other  agents  in  the  city 
where  all  his  other  insurance  was  issued,  for  In- 
formation. Whether  this  source  of  information 
was  resorted  to  does  not  appear,  nor  is  it  ma- 
terial, for  the  way  was  open ;  but  in  a  few 
days  the  plaintiff  found  on  his  desk  the  policy 
in  suit,  and,  supposing  it  was  properly  drawn 
and  binding  on  the  company,  he  placed  it  in 
his  safe  without  examination.  In  this  he  acted 
as  would  any  ordinary  business  man  under  like 
circumstances,  and  to  allow  this  defense  would, 
in  our  judgment,  work  great  injustice."  A  re- 
covery upon  the  policy  was  allowed. 

The  Jury  having  found  that  the  insured  was 
kept  in  ignorance  of  the  company's  failure  to 
allow  additional  insurance  through  the  misrep- 
resentations of  the  insurer's  agent  at  the  de- 
livery of  the  policy,  a  recovery  was  allowed 
thereon  In  McKenzle  v.  Planters'  Ins.  Co.  9 
Helsk.  261,  in  spite  of  the  existence  of  addi- 
tional insurance  In  violation  of  a  provision  of 
the  policy. 

Reformation  was  granted  in  Barnes  v.  Hekia 
F.  Ins.  Co.  75  Iowa,  11,  9  Am.  St.  Rep.  450,  39 
N.  W.  122,  although  the  policy  had  been  in 
insured's  hands  up  to  the  time  of  loss.  The 
court  said:  "Because  he  failed  to  read  the 
policy  and  discover  tbe  omission  therein,  and  its 
terms  and  conditions,  he  Is  not  guilty  of  such 
negligence  as  will  bar  him  of  relief." 

Similar  relief  against  the  mistake  of  an 
agent  in  limiting  the. amount  of  additional  in- 
surance to  $12,000  instead  of  $20,000,  as  had 
been  agreed  upon,  was  given  in  Fitchner  v.  Fi- 
delity Mut.  Fire  Asso.  103  Iowa,  276,  72  N.  W. 
530,  although  the  mistake  appeared  In  the  ap- 
plication signed  by  the  assured,  and  although 
a  copy  of  this  application  was  attached  to  the 
policy,  which  the  Insured  accepted  and  retained 
till  loss.  "The  mere  failure  of  the  assured  to 
read  bis  applicat!on  or  the  copy  of  it  on  the 
poJIcy  does  not  establish  negligence. 
Nor  is  the  mere  omission  to  read  the  policy 
[In  which  the  mistake  was  Incorporated]  neg- 
ligence. Laub  [the  insured]  had  no 
reason  to  suppose  the  policy  and  application 
were  drawn  differently  than  understood.  As  to 
matters  affecting  the  rights  of  the  firm  at  the 
time  the  policy  was  delivered  or  In  the  future, 
it  must  be  charged  with  notice,  but  the  law 
did  not  require  him  to  search  through  the  pol- 
icy to  ascertain  past  mistakes  or  misstatements 
of  the  agent  or  company." 
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be  want  of  harmony,  in  the  authorities,  in 
respect  to  such  a  situation,  in  the  main, 
grows  out  of  failure  to  talce  in  the  full  scope 
of  the  rule  that  every  person  must  use  rea- 
sonable diligence  for  his  own  protection,  or 
in  confusing  it  with  other  rules  with  which 
it  does  not  conflict.  Counsel  errs  most 
grievously  in  the  idea  advanced,  that  negli- 
gence is  never  a  defense  in  a  case  grounded 
on  fraud  against  the  wrongdoer,  as  the  eases 
above  cited  amply  show;  though  it  is  true 
that  there  are  expressions  in  legal  opinions 
that  may  be  referred  to  in  justification  of 
the  error,  and  later  we  will  refer  to  an  in- 
stance of  that  kind  in  our  own  decisions,  and 
probably  there  are  others.  However,  on  a 
question  so  well  settled,  contrary  statements 
in  opinions,   used  arguendo,  ought  not,   it 


The  equitable  rule  as  to  reformation  of  in- 
struments in  case  of  mutual  mistake  Is  applied 
In  a  recent  Nebraska  case  to  make  a  policy  ex- 
press the  Intended  contract  notwithstanding  the 
insured  had  retained  it  In  his  possession  with- 
out objection,  the  court  treating  the  mistake 
of  the  agent  In  falling  to  make  the  policy  ex- 
press the  contract,  and  that  of  the  insured  in 
believing  that -he  had  done  so,  as  concurrent  or 
mutual.  The  court  In  so  doing  permitted  the 
Insured  lo  avoid  the  effect  of  a  Judgment  of 
the  Supreme  Court  of  the  United  States  that 
there  could  be  no  recovery  on  the  policy.  The 
case  Is  Northern  Assur.  Co.  v.  Grand  View  BIdg. 
Asso.  183  U.  ».  308,  46  L.  ed.  213,  22  Sup.  Ct. 
Rep.  183,  ajid  tbe  parol-evldence  rule  was  ap- 
plied by  the  United  States  Supreme  Court  to  de- 
feat a  recovery  at  law  on  the  policy  upon  which 
the  insurer's  agent  had  failed  to  note  an  Inten- 
tion to  take  out  additional  insurance,  disclosed 
at  the  time  of  application.  (See  supra,  I.)  Re- 
covery was  allowed  by  the  state  court,  how- 
ever. In  a  subsequent  suit  to  reform.  (Neb.) 
102  N.  W.  246.  "The  whole  impression  that 
this  evidence  makes  upon  our  minds  is  this : 
That  Walsh  desired  to  obtain  from  the  de- 
fendant Insurance  concurrent  with  that  then 
existing.  That  Borgelt,  the  agent,  knew  of 
the  existing  insurance,  and  knew  of  the  de- 
sire of  Walsh,  and  intended  to  comply  with  it. 
but,  through  Inadvertence,  omitted  so  to  do. 
That  he  knew  of  the  condition  for  a  forfeiture 
contained  In  the  policy,  and  knew  that  it  could 
be  avoided  only  by  an  indorsement  on  tbe  In- 
strument. That  the  failure  to  make  the  In- 
dorsement was  due,  not  to  fraud,  but  to  the 
mistake  or  Inadvertence  of  the  agent,  and  that 
the  acceptance  of  the  contract  by  Walsh  with- 
out the  Indorsement  was  due,  also,  to  his  mis- 
take or  Inadvertence.  The  evidence  falls  short 
of  showing  that  he  knew  that  such  an  Indorse- 
ment was  necessary.  He  seems  to  have  had  a 
desire  for  concurrent  insurance,  and  to  have 
made  it  known  to  Borgelt;  but  what  form  of 
contract  or  policy  was  requisite  for  that  pur- 
pose, he  does  not  testify ;  nor  is  it  otherwise 
shown  that  he  knew.  That  matter  he  seems  to 
have  left  to  the  skill  and  fidelity  of  the  agent. 
That  he  was  somewhat  negligent  in  so  doing, 
and  in  accepting  and  retaining  the  policy  with- 
out reading  it.  Is  evident ;  but  his  negligence 
in  that  rf;gard  was  not  greater  than  that  of 
the  agent,  with  which  It  was  concurrent,  nor, 
we  think,  greater  tban  that  of  ordinary  capable 
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would  seem,  to  lead  one  astray.  In  14  Am. 
&  Eng.  Enc.  Law,  2d  ed.  pp.  115-117,  the 
rule  stated  is  supported  by  citations  from 
English  decisions,  and  from  most  of  the 
states  of  the  Union.  The  author  says:  "This 
doctrine  is  not  based  upon  any  considera- 
tion for  the  party  who  has  been  guilty  of 
the  false  representations,  but  upon  the 
ground  that  public  policy  requires  that  per- 
sons shall  be  required  to  exercise  at  least 
ordinary  prudence  in  their  business  dealings, 
instead  of  calling  upon  the  courts  to  relieve 
them  from  the  consequences  of  their  inatten- 
tion and  negligence." 

Counsel  for  respondent  cite  to  our  atten- 
tion cases  to  the  effect  that  the  time  for  a 
person  who  receives  property  upon  an  execu- 
tory contract,  or  who  is  defrauded  in  the 


and  prudent  men  in  the  transaction  of  such  af- 
fairs," 

A  mortfi^agee  applied  for  insurance  upon  his 
interest  In  the  mortgaged  property,  in  Bidwell 
V.  Astor  Mut.  Ins.  Co.  16  N.  Y.  263.  The  policy 
as  issued  not  only  purported  to  cover  the  in- 
terest of  the  owner  of  the  ship,  payable  in 
case  of  loss  to  the  mortgagee,  but  the  valuation 
of  the  property  and  the  amount  of  concurrent 
insurance  which  It  had  been  agreed  upon  might 
be  taken  out,  had  both  been  reduced  also.  These 
alterations  were  made  at  the  request  of  the 
owner  of  the  property,  without  the  authority 
or  knowledge  of  the  mortgage.  The  policy, 
though  it  came  Into  the  hands  of  the  mortgagee 
more  than  a  year  before  the  loss,  was  not  read, 
and  the  variations  not  discovered,  until  after 
the  loss.  To  defeat  a  defense  based  upon  an 
excess  of  concurrent  Insurance  over  that  al- 
lowed by  the  policy,  the  mortgagee  sought  to 
have  the  policy  conformed  to  the  preliminary 
agreement  in  this  regard.  A  reformation  was 
granted.  "The  fact  on  which  the  appellants 
rely."  says  the  court,  "that  the  policy  actually 
made  out  was  in  the  plaintiffs'  hands  for  a 
considerable  time,  and  until  after  the  loss  had 
occurred,  was  a  circumstance  to  be  weighed 
by  the  Judge,  as  bearing  upon  the  truth  of 
the  plaintiffs'  allegation  that  the  policy  did 
not  pursue  the  contract.  It  has  undoubtedly 
heen  considered  by  the  Judge,  and  his  Judg- 
ment has  been  given,  notwithstanding  that  cir- 
cumstance. In  favor  of  the  plaintiffs.  There  is 
no  rule  of  law  which  fixes  the  period  within 
which  a  man  may  discover  that  a  writing  does 
not  express  the  contract  which  he  supposed  it 
to  contain,  and  which  bars  him'  of  relief  for 
delay  in  asserting  his  rights,  short  of  the  pe- 
riod fixed  by  the  statute  of  limitations." 

See  also  Palmer  v.  Hartford  F.  Ins.  Co.  54 
Conn.  488,  9  Atl.  248,  supra.  III.,  c. 

(b)   Occupancy  of  premises. 

Compare  IV.,  b,  1,  (c). 

The  vacancy  of  the  premises  covered  by  the 
policy  in  McHoney  v.  German  Ins.  Co.  52  Mo. 
App.  94,  was  disclosed  by  the  insured  to  the 
soliciting  agent  at  the  time  of  application,  but, 
through  his  mistake  or  fraud,  was  not  noted 
therein.  It  was  represented  that  the  policy 
would  contain  a  thirty-day  vacancy  clause.  No 
such  clause  appeared  in  the  policy,  and  on 
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making  of  a  contract,  to  rescind  the  trans- 
action, does  not  begin  to  run  till  he  has 
knowledge  of  the  facts.  That  is  true,  but,  as 
we  have  seen,  the  rule  does  not  require  ac- 
tual knowledge;  constructive  knowledge  is 
just  as  eificient  as  actual  knowledge.  A  per- 
son is  presumed  to  Icnow  those  things  which' 
reasonable  diligence  on  his  part  would  bring 
to  his  attention.  If  he  accepts  the  article 
furnished  without  exercising  that  diligence, 
he  does  so  at  his  peril.  In  that  sense  the 
maxim.  Caveat  emptor,  applies,  as  said  in^ 
Mamlook  v.  Fairhanka,  46  Wis.  415,  32  Am. 
Rep.  716,  1  N.  W.  167.  The  observation  in 
Beetle  v.  Atuierson,  98  Wis.  5,  73  N.  W.  560, 
that  "the  rule  caveat  emptor  has  no  appli- 
cation to  cases  of  fraud,"  as  it  might  be  im- 
derstood,  is  wrong.  The  idea  which  the  court 


the  back  of  it  were  copied  the  falsified  an- 
swers of  the  application.  Fourteen  months' 
retention  of  this  policy  without  objection  was 
held  to  bar  even  reformation  thereof.  "What- 
ever fraud  or  deception,"  says  the  court,  "may 
have  been  practised  upon  him  by  the  solicit- 
ing agent  In  filling  out  his  answers  to  the 
questions  In  the  application,  by  keeping  the 
policy  In  his  possession  without  examination,  he, 
in  intendment  of  law,  accepted  it  as  written, 
and  assented  to  its  terms  as  constituting  the- 
contract,  and  the  only  contract,  between  him 
and  the  defendant" 

Insured's  acceptance  of  a  fire  policy  covering 
a  dwelling  described  as  "occupied,"  is  said,  in 
Hamburg-Bremen  F.  Ins.  Co.  v.  Lewis,  4  App. 
D.  C.  66,  to  render  the  insured  a  participant 
in  the  fraud  of  a  soliciting  agent  who  was 
aware,  through  information  conveyed  by  the 
insured  before  the  issuance  of  the  policy,  that 
the  property  was  unoccupied.  "Even  putting 
Gorman  [soliciting  agent]  upon  the  footing  of 
an  agent  of  the  company,  the  principle  is  set- 
tled that,  if  the  agent  be  guilty  of  a  fraud' 
upon  the  insurers,  and  the  assured  knowingly 
aids  in  its  perpetration,  or,  by  neglecting  to- 
read  the  application  or  the  policy,  suffers  it 
to  be  perpetrated,  he  is  guilty  of  participating 
in  the  fraud,  and  must  suffer  the  consequences." 

See  also  Thomson  v.  Southern  Mut.  Ins.  Co. 
90  6a.  78,  15  S.  B.  652,  supra.  III.,  c. 

On  the  contrary,  a  recovery  on  the  policy^ 
is  allowed  in  Thackery  Min.  &  Smelting  Co.  v. 
American  F.  Ins.  Co.  62  Mo.  App.  293,  an  in- 
teresting case,  in  view  of  the  earlier  decisions 
from  the  Missouri  courts.  It  appeared  in  that 
case  that  at  the  time  of  the  application  the- 
sollcitlng  agent  knew  that  the  property  to  be 
insured  was  vacant,  and  would  probably  con- 
tinue to  be  so.  The  policy  issued  contained' 
a  clause  avoiding  it  If  the  manufacturing  plant, 
which  was  the  property  covered,  ceased  to  op- 
erate for  the  space  of  more  than  ten  days.  In 
fact  it  was  not  operated  during  the  four  and  a 
half  months  preceding  the  loss,  which  was  the 
entire  period  during  which  the  policy  was  In 
operation.  In  an  action  at  law  upon  the  pol- 
icy the  company  defended  under  the  vacancy 
clause,  but  a  recovery  was  permitted  neverthe- 
less. "The  defendant's  agent  well  knew  the 
nature  and  condition  of  the  property,  what  It 
was  then,  and  what  Its  future  condition  as 
to  operation  would  be.  His  knowledge  was- 
that  of  the  company.    With  this  knowledge  the 
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intended  to  convey  is  that,  where  a  person 
is  so  circumstanced  that  he  may,  consistent- 
Jy  with  reasonable  care,  rely  upon  the  rep- 
resentations of  the  person  with  whom  he  is 
contracting  the  rule  caveat  emptor  does  not 
apply.  That  is,  where  the  fraud  complained 
of  is  actually  produced,  by  the  wrongful  con- 
duct of  the  defendant,  he  cannot  invoke  the 
doctrine  of  cavent  emptor  to  protect  him- 
self from  the  consequences  thereof.  But  a 
person  acts  at  the  peril  of  suffering  the  con- 
sequences in  relying  upon  the  representa- 
tions of  another  with  whom  he  is  contract- 
ing if  the  exercise  of  reasonable  care  would 
uncover  to  him  the  truth.  Cases  are  cited 
to  the  effect  that  a  person  cannot  profit  by 
his  own  wrong.  That  is  true  as  a  general 
proposition,  but  it  is  just  as  true,  as  we 


have  seen,  that  a  person  cannot  have  the 
protection  of  the  law  where  he  fails  to  use 
reasonable  care  to  protect  himself.  When  it 
is  said  that  a  person  cannot  take  advantage 
of  his  own  wrong,  it  is  meant  that  he  cannot 
do  po  as  against  a  person  who  is  injured  ty 
that  wrong.  The  mere  fact  that  one  person 
relies  upon  false  representations  made  by 
another  to  his  injury  does  not  constitute  a 
cause  of  action  against  such  other.  There 
must  be  a  further  circumstance.  Such  per- 
son must  be  induced  to  rely  upon  the  fraudu- 
lent representations,  and  that  circumstance 
does  not  exist  where  such  person  would  not 
be  so  induced  but  for  his  own  heedlessness. 
The  rule  we  have  discussed  has  been  ap- 
plied elsewhere  generally,  and  in  many  cases 
quite  similar  to  the  one  before  us,  some  of 


plaintiff  was.  In  effect,  assured  that  the  com- 
pany would  ma>ce  no  objection  to  the  nonopera- 
tion  of  the  plant.  The  plaintiff  was  thereby 
lulled  into  a  sense  of  security,  and,  on  the 
faith  that  defendant  would  raise  no  objection 
to  the  condition  of  the  property,  paid  the  pre- 
mium. It  would  work  a  fraud  on  the  plain- 
tiff If  this  defense  was  allowed.**  Both  Ameri- 
can Ins.  Co.  V.  Neiberger,  74  Mo.  167,  8upra, 
III.,  b,  6,  and  McHoney  v.  German  Ins.  Co. 
were  before  the  court,  and  it  was  urged  by 
counsel  that  they  governed  the  decision.  The 
McHoney  Case  was  distinguished  by  the  court 
on  the  ground  that  it  was  in  equity,  and  the 
Neiberger  Case  was  entirely  disregarded  as  not 
In  point. 

An  application  for  policies  upon  property 
In  the  course  of  erection,  premiums  for  such  a 
risk  being  paid,  was  filled  in  Guggenheimer  v. 
Greenwich  P.  Ins.  Co.  9  N.  Y.  8.  R.  816,  by 
policies  stating  the  buildings  to  be  occupied  as 
stores  and  dwellings.  Loss  occurring  within 
a  few  months  after  the  delivery  of  these  poli- 
cies, the  insured  was  permitted  to  recover  on 
them  In  spite  of  the  misdescription  in  this  re- 
gard. **If  O*  Sullivan  rightly  stated  the  facts, 
then  there  was  no  waiver  on  his  part 
of  his  right  to  insist  upon  the  performance  of 
the  oral  agreement  alleged  to  have  been  made 
for  the  issuing  of  these  policies.  For,  without 
knowledge  or  Information  of  their  contents,  it 
could  not  be  Inferred  that  he  designed  to  ac- 
cept these  policies  in  place  of  those  mentioned 
l>y  him  in  his  testimony  as  the  form  In  which 
the  Insurance  was  to  be  made  by  the  company. 
There  was  no  such  lapse  of  time 
hetween  the  Issuing  of  the  policies  and  the 
occurrence  of  the  fire  and  the  discovery  of  the 
form  in  which  they  had  been  made  out  as 
would  prevent  him  from  refusing  to  accept 
them.  In  dealings  of  this  description  no  very 
rigid  rule  can  be  applied,  for  some  heedless- 
ness on  the  part  of  the  Insured  is  not  an  un- 
common attribute,  and  it  is  ordinarily  excusable 
t>y  reason  of  the  manner  in  which  the  business 
of  insurance  is  done.  The  party  receiving 
policies  commonly  takes  It  for  granted  that 
they  are  properly  issued  by  the  agents  or 
ofRcers  of  the  company.  Reliance  Is  placed 
upon  the  expectation  that  the  company  Itself 
will  take  care  to  make  the  Insurance  valid  and 
effectual,  and  that  expectation  relieves  the  as- 
sured from  the  obligation  of  making  that  de- 
gree of  scrutiny  as  would  exist  If  so  much  con- 
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fldence  was  not  reposed  in  the  agents  and  of- 
ficers of  the  company  itself.  In  this  case  It 
was  undoubtedly  assumed,  when  the  policies 
were  received,  that  they  were  effective  and 
legal  insurances  of  this  property,  and,  if  O'Snl- 
Hvan  is  reliable  in  his  statements,  he  had  rea- 
son to  believe  them  to  be  so,  for  he  had  en- 
Joined  upon  the  agent  the  description  of  pol- 
icy expected  to  be  obtained,  and  had,  in  his 
interview  with  the  clerk  In  the  presence  of 
one  of  the  officers  of  the  company.  Impressed 
that  also  upon  these  individuals.  And  he  had 
paid  the  premium  exacted  for  the  description  of 
insurance  desired  to  be  obtained  on  these  build- 
ings. They  were  not  so  made,  and  when  that 
fact  was  discovered  O' Sullivan  was 

not  deprived  of  the  right  to  reject  the  policies, 
and  to  rest  upon  the  agreement  stated  by  him 
to  have  been  made  ...  at  the  office  of 
the  company.*' 

Reformation  was  granted  in  Continental  Ins. 
Co.  V.  Ruckman,  127  111.  364,  11  Am.  St.  Rep. 
121,  20  N.  B.  77,  where  the  insured,  not  only 
at  the  time  of  the  application,  but  also  at  the 
delivery  of  the  policy,  inquired  of  the  agent  in 
regard  to  the  existence  of  a  vacancy  clause  in 
the  policy,  and  received  an  affirmative  assurance 
in  regard  thereto  from  the  agent.  The  reten- 
tion of  the  policy  for  two  years  and  six  months 
thereafter  was  not  deemed  sufficient  to  charge 
the  Insured  with  notice  of  the  actual  terms 
of  the  policy  and  the  agent's  lack  of  authority 
to  waive  the  same,  although  a  clause  limiting 
waiver  of  conditions  to  those  made  in  writing 
on  the  policy  under  the  authority  of  its  of- 
ficers appeared  on  its  face. 

Where  the  policy  remained  in  the  hands  of 
the  Insurer's  agent,  it  was  held  (St.  Paul  F.  & 
M.  Ins.  Co.  V.  Wells,  89  III.  82)  that  construc- 
tive notice  of  its  terms  was  not  imputable  to 
the  insured.  Consequently,  having  a  right  to 
presume  that  it  conformed,  as  written,  to  the 
verbal  agreement  with  the  agent  In  regard  to 
the  vacancy  of  the  premises,  a  breach  of  Its 
terms  In  this  regard  was  held  to  be  no  defense 
to  the  company.  ''Appellee,"  says  the  court, 
"no  doubt  relied  upon  the  contract  he  had  made 
with  the  agent,  and  nothing  is  shown  to  put 
him  on  inquiry.  He  had  a  right  to  suppose  that 
the  policy  would  conform  to  the  contract  an 
he  made  It  with  the  agent.  The  company, 
failing  to  notify  appellee  of  the  change,  that 
he  might  repudiate  or  ratify  it,  must  be  bound 
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the  more  important  of  which  are  cited  in 
the  brief  of  counsel  for  appellant.  In  "New 
York  L.  Ins.  Co,  v.  McMaster,  30  C.  C,  A. 
632,  57  U.  S.  App.  638,  87  Fed.  63,  it  was 
held,  that  where  a  person  receives  an  insur- 
ance policy  pursuant  to  an  amplication  it 
is  his  duty  to  examine  it  and  see  those 
things  in  respect  thereto  which  are  open'  to 
ordinary  observation  by  a  person  of  ordi- 
nary intelligence,  and  that  if  he  neglects  to 
do  so,  taking  it  for  granted  that  he  1^  re- 
ceived what  he  applied  for  or  intended  to 
apply  for,  he  is  guilty  of  inexcusable  negli- 
gence, and  in  law  his  conduct  amounts  to  an 
acceptance  of  the  policy  received  regardless 
of  whether  it  corresponds  to  the  policy  ap- 
plied for  or  intended  to  have  been  applied 
for  or  not;  that  representations  made  by  an 


insurance  agent  at  the  time  the  application 
for  a  policy  of  insurance  is  made  constitute 
no  excuse  for  failure  of  the  applicant  to  look 
at  his  policy  when  it  is  delivered  to  him, 
to  see  if  it  corresponds  to  the  one  expected, 
and  to  discover  the  facts  in  that  regard  if 
that  can  be  done  by  a  reasonable  examina- 
tion of  the  paper;  that  if  one  fails  to  read 
his  contract  under  such  circumstances,  hav- 
ing full  opportimity  for  doing  so  and  ability 
to  read,  he  is  guilty  of  gross  negligence, 
and  cannot  be  heard  successfully  to  say 
that  he  kept  it  in  ignorance  of  its  character ; 
that  the  rule  in  that  regard  applies  to  all 
contracts,  insurance  contracts  being  no  ex- 
ception. In  Fennell  v.  Zimmermany  96  Va. 
197,  31  8.  E.  22,  it  was  held  that  it  is  the 
duty  of  a  person,  on  receipt  of  an  insur- 


by    the    contract    as    it    was    made   with    the 
agent." 

(c)  State  of  title. 

Eight  months'  retention  of  a  policy  alleged 
to  mlsdescrlbe,  through  the  agent's  mistake, 
the  interest  of  the  insured  as  that  of  abso- 
lute owners,  instead  of  that  as  commission 
merchants,  was  held,  in  Westchester  F.  Ins. 
Co.  V.  Wagner  (Tex.  Civ.  App.)  38  S.  W.  214, 
to  bar  a  reformation.  "The  eyidence  developed 
the  fact  that  there  were  no  statements  on  the 
part  of  the  agent  to  mislead  appellees  or  throw 
them  off  their  guard ;  and  yet  for  at  least 
eight  months  they  held  the  policy  of  insurance 
in  their  hands,  and  did  not  discover  the  er- 
ror In  it  until  after  the  property  was  consumed 
by  fire,  and  their  attention  was  called  to  it  by 
the  adjuster  of  the  insurance  company.  Equity 
will  not  relieve  against  a  mistake  which  re- 
sulted from  carelessness  and  neglect.  It  does 
not  put  a  premium  upon  the  carelessness  or  in- 
attention of  a  person  to  his  own  business." 

No  recovery  was  allowed,  likewise,  in  Swan 
V.  Watertown  F.  Ins.  Co.  96  Pa.  37.  The  in- 
sured In  this  case  signed  the  application  be- 
fore it  had  been  completed  by  the  agent,  after 
some  discussion  with  him  in  regard  to  the 
property  which  should  be  covered  by  the  policy. 
No  inquiry  had  been  made  In  regard  to  the  ex- 
istence of  encumbrances.  The  application  was 
•completed  by  the  agent  without  consulting  the 
insured.  Included  certain  property  not  owned 
absolutely  by  the  Insured,  and  stated  that  no 
-encumbrances  upon  the  property  existed.  A 
policy  issued  in  conformity  with  the  applica- 
tion was  retained  by  the  Insured  without  read- 
ing, and,  therefore,  without  objection  for  two 
months,  until  loss.  The  errors  of  the  agent  ap- 
peared in  the  policy,  although  a  copy  of  the 
application  was  not  attached.  Under  these  cir- 
•cumstances,  no  recovery  was  allowed  on  the  pol- 
icy. ''When  he  accepted  the  policy  he  accepted 
its  terms.  He  was  not  the  sole  owner  of  part 
of  the  property  Insured,  and  part  was  encum- 
bered by  judgment,  neither  of  which  facts  was 
•expressed  In  the  written  portion  of  the  policy. 
This  was  plain,  and  he  could  readily  see  that 
bis  policy  was  void.  To  say  that  he  did  not 
read  the  policy,  and,  therefore.  Is  not  bound 
ty  its  terms,  sounds  as  ill  In  him  as  In  the 
•company  to  say  It  did  not  know  SmuUen  was 
its  agent.  Warren  held  the  policy  more  than 
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two  months  before  the  fire.  Not  a  circumstance 
Is  proved  tending  to  induce  him  not  to  read 
it ;  but.  Instead,  he  says  the  application  was 
not  finished  when  he  signed  It ;  that  he  was 
not  satisfied  about  the  sewing  machine  being 
put  in,  and  that  he  instructed  Smullen  to  fill 
It  up.  Then  he  knew  facts  to  incite  him  to 
read  the  policy.  After  the  lapse  of  a  reason- 
able time  without  objection,  he  Is  presumed  to 
have  accepted  It.  There  is  no  evidence  which 
ought  to  overcome  that  presumption." 

On  the  other  hand,  the  mere  acceptance  of  a 
policy  by  an  Illiterate  Insured,  who  Is  ignorant 
that  It  contains  the  usual  provision  for  avoid- 
ance in  case  his  title  to  the  property  covered 
by  the  policy.  If  less  than  absolute.  Is  not  ex- 
pressed In  the  policy.  Is  held,  in  Miotke  v.  Mil- 
waukee Mechanics'  Ins.  Co.  113  Mich.  166,  71 
N.  W.  463,  not  to  defeat  a  recovery  •  thereon 
after  loss,  where  the  true  sthte  of  his  title  was 
disclosed  to  the  agent,  and  It  Is  through  the 
letter's  negligence  or  mistake  that  It  was  not 
Inserted  in  the  policy. 

The  Missouri  supreme  court.  In  Franklin  v. 
Atlantic  F.  Ins.  Co.  42  Mo.  456,  unanimously  re- 
versed the  judgment  of  the  trial  court  In  ex- 
cluding evidence  offered  by  the  Insured  to  show 
that,  before  the  delivery  of  the  policy,  or  pay- 
ment of  the  premium,  he  had  informed  the  gen- 
eral agent  of  the  company  that  he  was  only  a 
part  owner  of  the  property  covered,  and  that 
his  Interest  was  encumbered,  and  that  the  agent 
had  Informed  him  that  It  was  "all  right.  It 
would  make  no  difference,"  although  the  policy 
In  suit,  expressly  demanding  that  the  title  of 
the  insured,  if  less  than  absolute,  should  be 
Indorsed  thereon,  had  been  retained  by  the  in- 
sured until  after  loss.  *'The  policy  Is  accepted 
and  the  premium  Is  paid  on  the  faith  of  this 
assurance.  The  party  Insured  goes  away  re- 
lying upon  Its  validity  to  protect  him  against 
loss  during  the  time  specified.  He  acts  upon 
a  state  of  things  represented  to  him  by  the 
agent  to  be  sufiSdent,  and  It  would  work  a 
fraud  upon  him  If  the  company  should  now 
be  allowed  to  avail  Itself  of  this  defense." 

The  Insured  correctly  stated  the  deed  under 
which  his  title  had  been  acquired.  In  Medley  v. 
German  Alliance  Ins.  Co.  (W.  Va.)  47  S.  E.  101, 
but  the  agent  erroneously  construed  the  estate 
conveyed  thereby  to  be  a  fee  simple,  and  It  was 
so  stated  In  the  application  and  in  the  policy 
Issued  thereon.  In  fact  It  was  but  a  mere  life 
estate,   and   the  company   defended   an   actios 
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ance  policy  pursuant  to  his  application,  to 
examine  it;  that  he  commences  receiving 
benefits  immediately  upon  the  p>olicy  coming 
to  his  hand,  and  that  it  is  his  duty  to  exam- 
ine the  paper  upon  its  receipt,  and  to  return 
it  within  a  reasonable  time  if  it  is  not  sat- 
isfactor^%  and  that  a  failure  to  do  so  is  in 
law  an  acceptance  of  the  policy.  In  McMas- 
ter  V.  yew  York  L.  Ins.  Co,  40  C.  C.  A.  119, 
99  Fed.  856,  cited  by  counsel  for  respondent, 
the  doctrine  in  the  previous  case,  regarding 
the  same  policy  (30  C.  C.  A.  532,  57  U.  S. 
App.  638,  87  Fed.  63),  was  discussed  at 
length,  and  it  was  said  to  apply  both  at 
law  and  in  equity.  There  are  many  cases 
of  like  character,  w^hich  might  be  referred 
to,  but  the  principle  upon  which  they  rest 
is  so  universally   recognized  that^  we  shall 


omit  further  reference  to  cases,  except  to 
cite  American  Ins.  Co.  v.  Neiberger,  74 
Mo.  167,  as  an  indication  of  the  current  of 
authority  as  regards  the  length  of  time  held 
by  courts  to  constitute  ratification  of  a  pol- 
icy not  issued  according  to  the  representa- 
tions of  the  agent,  where  no  objection  is 
made  in  that  regard  within  a  reasonable 
time  after  the  assured  has  had  a  fair  oppor- 
tunity to  read  and  understand  it.  In  that 
case  no  objection  was  made  for  about  three 
months,  and  it  was  held  that  the  delay  con- 
stituted an  acceptance  of  the  policy. 

In  this  case  the  representations  made  to 
the  applicants  for  insurance  in  no  way  pre- 
vented them  from  examining  the  policies 
when  they  were  received.  It  was  their  duty 
to  make  such  examination.    Had  they  per- 


upon  tbe  policy  on  the  ground  of  this  misstate- 
ment of  title.  The  court,  however,  allowed  a 
recovery.  Speaking  of  reformation  of  policies, 
the  court  says:  "If  the  terms  of  a  policy 
are  so  unalterably  and  absolutely  binding  upon 
the  assured,  after  Its  acceptance,  upon  the  the- 
ory of  notice,  how  Is  it  possible  that  such  Ju- 
risdiction exists  and  may  be  exercised  in  one 
forum  or  another  in  all  the  states? 
The  only  ground  upon  which  this  right  of  re- 
formation can  be  denied  is  laches.  How  is  the 
person  into  whose  hands  the  policy  of  Insurance 
Is  placed  to  know  whether  it  has  been  drawn 
according  to  the  verbal  understanding  of  the 
parties  until  after  he  has  read  It?  Is  he  to 
reject  It  upon  suspicion?  Has  he  not  the  right 
to  assume  for  the  time  being  that  It  has  been 
properly  drawn?  As  a  matter  of  fact,  Is  It 
not  common  knowledge  that  agents  are  relied 
upon  to  properly  *  prepare  the  policies,  and 
that  they  are  scarcely  ever  critically  examined 
before  acceptance?  There  can  be  no  notice  until 
after  the  reading,  and.  after  the  acceptance  of 
the  policy,  there  can  be  nothing  more  than  a 
sort  of  Implied  notice;  and  a  court  of  equity 
will  not  hold  the  party  guilty  of  laches  for 
mere  negligence  to  actually  read  the  policy,  any 
more  than  it  will  In  the  case  of  a  deed.  Com- 
pare the  case  of  a  misdescription  of  a  tract  of 
land  with  the  Insertion  of  the  complex  and 
artificial  terms  of  Insurance  policy,  such  as  'un- 
conditional and  sole  ownership,*  'fee-simple 
title,'  and  say  whether  a  layman,  especially  an 
illiterate  person,  can  be  rightfully  or  legally 
subjected  to  a  stricter  rule  In  respect  to  them 
than  be  is  In  respect  to  a  description  of  a 
thing  with  which  he  is  perfectly  familiar,  or 
which  he  Is  obviously  capable  of  fully  compre- 
hending." There  Is  a  strong  dissent,  however. 
In  this  case  by  Brannon,  J.,  who  refuses  to 
concur  In  an  "opinion  excusing  one  from  read- 
ing a  policy  before  he  accepts,  and  excusing 
him  from  Its  conditions  because  he  did  not 
read  or  understand  It." 

The  soliciting  agent  In  Ben  Franklin  Ins. 
Co.  V.  Glllett,  54  Md.  212,  was  informed  by 
the  Insured  at  the  time  of  the  application  that 
the  building  Insured  stood  upon  leased  ground. 
This  fact  was  omitted  by  mistake  when  the 
agent,  on  returning  to  his  oflSce,  made  out  the 
policy,  and  the  error  was  not  discovered  by 
the  insured  nntll  some  nine  months  later,  when 
the  property  was  destroyed  by  fire,  and  he  had 
occasion  to  examine  his  policy.  He  had  put  It 
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away  with  other  policies  on  receipt,  "bavins' 
entire  confidence  in  the  good  faith  of  the  agent." 
Under  these  circumstances,  the  policy  was  re- 
formed and  enforced  after  the  loss. 

A  policy  erroneously  written  In  favor  of  In- 
sured's husband,  her  agent,  who  had  no  Interest 
In  the  property  covered,  as  was  known  to  the 
agent  of  the  Insurer,  was  reformed  In  German 
F.  Ins.  Co.  V.  Gueck,  130  111.  345,  6  L.  R.  A. 
835,  23  N.  E.  112,  In  spite  of  fourteen  years" 
retention  of  the  policy,  where  It  was  shown 
that  the  Insured  was  an  Illiterate  foreigner, 
and  that  the  policies  were  brought  home,  pat 
away  In  a  drawer,  and  never  read,  under  the 
supposition  that  they  were  all  right 

Failure  of  the  Insured  to  read  the  policy 
and  discover  that  It  has  been  erroneoasly  is- 
sued through  the  agent's  mistake  in  the  name 
of  a  deceased  owner  Is  held,  In  Taylor  v.  Glens 
Fails  Ins.  Co.  44  Fla.  273.  32  So.  887,  not  to 
be  such  laches  as  will  preclade  the  insured  from 
a  reformation  and  enforcement  thereof  after 
loss,  although  the  policy  so  erroneously  writ- 
ten has  been  In  his  possession  over  two  years. 

See  also  Burson  v.  Fire  Asso.  136  Pa.  267,. 
20  Am.  St.  Rep.  919,  20  Atl.  401,  supra.  III.,  c. 

(d)  Encumbrances. 
Compare  IV.,  b,  1,   (d). 

On  application  for  a  policy  covering  a  ware- 
house and  grain,  the  Insured  disclosed  the  prob- 
ability of  future  chattel  mortgages  upon  tbe 
grain,  but  received*  the  assurance  from  the 
agent  "that  tbe  company  cared  nothing  for 
encumbrances  upon  the  chattels."  Smith  v. 
Continental  Ins.  Co.  6  Dak.  433,  43  N.  W.  810. 
In  reliance  upon  this  statement,  subsequent 
mortgages  upon  the  grain  were  placed  without 
obtaining  the  assent  ot  the  company,  thereby- 
violating  the  usual  stipulation  In  the  policy 
against  encumbrances.  The  policy  having  been 
retained  by  the  Insured  without  objection.  It 
was  said  that  *'he  cannot  now  shield  himself 
from  the  effect  of  violating  its  provisions  un- 
der the  plea  that  he  never  read  it."  A  sugges- 
tion appears,  p.  440,  6  Dak.,  p.  811.  43  N.  W., 
however,  that  a  different  result  might  have 
been  reached  had  the  representation  been  made 
by  a  general  agent ;  under  which  circumstances 
a  waiver  of  the  condition  of  the  policy  might 
have  been  worked  out. 

A  failure  of  the  Insurer's  genera!  agent  to 
note  existing  and  anticipated  mortgages  In  the- 
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formed  that  duty  they  would  have  easily  dis- 
covered all  that  they  complain  of.  The 
opening  lines  of  the  letter  sent  appellant 
with  his  policy  told  the  whole  story.  A 
<»isual  glance  at  it  would  have  informed  him 
that  the  policy  was  not  such  as  he  expected 
to  receive.  Certainly  he  cannot,  under  any 
rule,  be  excused  for  omitting  to  read  the 
first  three  lines  of  a  letter  addressed  to  him 
on  so  important  a  business  matter,  which 
•contained  other  information  of  interest  to 
him  than  that  with  reference  to  the  char- 
acter of  his  policy,  viz.,  information  in  re- 
gard to  the  amount  of  his  annual  payment. 
All  the  parties  were  insured  for  months  be- 
fore appellant  had  any  intimation  that  the 
policies  were  not  satisfactory.  It  cannot  be 
doubted  that,  if  death  had  come  to  any  of 


them  in  that  period,  his  policy  would  ha^'e 
been  enforced.  Under  those  circumstances 
the  applicants  for  insurance  must  be  pre- 
sumed to  have  accepted  their  policies  long 
before  their  attempted  rescission  thereof  and 
demand  for  the  payment  of  the  money  paid 
thereon.  The  trial  court  and  the  learned 
counsel  for  respondent  fell  into  a  grievous 
error  in  supposing  that  the  omission  by  the 
policy  holders  to  look  at  their  policies  can 
be  justified  by  what  occurred  at  the  time 
the  applications  for  insurance  were  made, 
and  that,  as  against  a  party  charged  witli 
fraud  in  the  making  of  an  executory  con- 
tract, the  injured  party  was  not  bound  to 
object  in  order  to  preserve  his  rights,  till 
he  has  actual  knowledge ;  that  negligence  on 
his  part  in  failing  to  make  the  discover^'  is 


application  written  by  htm  was  held  no  bar  to 
A  recovery  by  the  insured  on  the  policy,  in 
Copeland  v.  Dwelllng-House  Ins.  Co.  77  Mich. 
554,  18  Am.  St.  Rep.  414,  43  N.  W.  991,  al- 
though it  had  been  accepted  and  retained  some 
time  prior  to  the  loss.  The  agent's  omission 
of  the  mortgage  from  the  application  is  de- 
clared "as  much  a  fraud  ...  as  though 
he  had  written  a  clause  io  the  application 
without  the  knowledge  of  the  plaintiffs,  making 
the  policy  void  if  such  additional  encumbrance 
was  placed  upon  the  property.  The  plaintiffs 
had  a  right  to  rely  upon  the  agreement  of  the 
agent  to  so  write  the  application,  and  when 
they  took  the  policy  they  had  a  right  to  as- 
sume that  the  company  waived  any  conditions 
in  the  policy  Inconsistent  with  their  right  to 
further  encumber.  Parol  evidence  was  certain- 
ly competent  to  show  such  an  agreement.'* 

So,  a  recovery  was  allowed  In  Orlstock  v. 
Royal  Ins.  Co.  87  Mich.  428.  49  N.  W.  634, 
upon  a  policy  which,  through  the  agent's  mis- 
take, failed  to  note  a  mortgage  upon  the  in- 
sured property,  disclosed  by  the  insured  at  the 
time  of  his  oral  application.  "Plaintiff  had  a 
right  to  rely  upon  the  assumption  that  his 
policy  would  be  In  accordance  with  the  terms 
-ot  his  oral  application.  If  the  defendant  de- 
sired to  make  It  anything  different,  It  should. 
In  order  to  make  It  binding  upon  plaintiff,  un- 
der the  authorities  in  this  state,  have  called 
his  attention  to  those  clauses  which  differed 
from   the  oral   application." 

In  McGuIre  v.  Hartford  F.  Ins.  Co.  7  App. 
Dlv.  575,  40  N.  Y.  Supp.  300,  where  the  in- 
sured was  an  illiterate  farmer  to  whom  the 
local  agent  of  the  company  had  represented 
that  its  policy  was  good,  although  the  prop- 
erty to  be  covered  was  chattel  mortgaged ;  and 
It  appeared  that  the  agent  actually  had  au- 
thority to  waive  the  express  condition  of  the 
policy  against  such  mortgages  by  his  personal 
Indorsement  thereon. — the  negligent  mistake  of 
such  agent  In  falling  to  make  the  required  in- 
dorsement after  promising  the  insured  so  to 
do  was  held  no  bar  to  a  recovery  on  the  policy. 
The  loss  occurred  six  days  after  the  Issue  of 
the  policy  which  was  retained  at  the  request 
-of  the  insured,  by  the  agent.  "No  fault  or 
laches  is  imputable  to  the  Insured. 
Having  made  a  full  and  frank  disclosure  of  the 
facts  to  the  company's  agent,  who  was  em- 
powered to  write  the  policy,  there  was  nothing 
to  Induce  or  warn  the  Insured  to  have  the  pol- 
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Icy  read,  unless  it  was  the  anticipation  of  fraud 
or  mistake,  and  this  could  Impose  no  duty  In 
protection  of  the  rights  of  plaintiff." 

In  Phoenix  Ins.  Co.  v.  Warttemberg,  24  C. 
C.  A.  547,  48  U.  S.  App.  344,  79  Fed.  245, 
It  appeared  that  the  agent  of  the  company,  at 
the  time  he  solicited  the  insurance,  was  in- 
formed of  the  existence  of  certain  mortgages 
upon  the  property  to  be  covered  by  the  policy, 
and  that  the  insured  expected  to  pay  them 
off  within  a  short  time.  Instead  of  stating 
the  existence  of  these  mortgages  In  the  appli- 
cation, the  agent  assured  the  applicant  that, 
in  view  of  the  fact  that  they  would  soon  be 
removed,  it  was  unimportant  to  mention  them, 
and  therefore  they  were  entirely  omitted  from 
the  application.  The  policy  issued  in  pur- 
suance thereof  contained  the  usual  statement 
that  it  was  based  upon  the  application  the  an- 
swers of  which  were  declared  warranties.  After 
loss  the  company  defended  on  the  existence  of 
the  undisclosed  mortgages.  A  recovery  was 
nevertheless  allowed,  the  court  saying:  "If 
would  be  a  harsh  doctrine,  Indeed,  to  hold  that 
Insurance  companies  shall  have  the  opportunity 
of  perpetrating  such  wrong  and  injustice  as 
would  result  from  the  application  of  the  ruling 
In  the  Fletcher  Case,  117  U.  S.  519,  29  L.  ed. 
934,  6  Sup.  Ct.  Rep.  837,  infra,  IV.,  b,  1,  (a),  to 
the  facts  presented  in  the  present  case.  It  Is 
well  known  that  insurance  is  usually  effected, 
especially  upon  farm  property,  by  agents  who 
travel  through  the  country  supplied  with  the 
printed  blanks  of  the  Insurance  companies  for 
the  purpose  of  taking  applications  and  forward- 
ing them  to  their  home  offices.  The  applicant  for 
insurance  naturally  relies  upon  the  statements 
of  him  whose  business  it  Is  to  procure  Insur- 
ance, and  the  agent  should  not  have  it  In  his 
power,  while  obtaining  premiums  from  the  In- 
sured for  the  enrichment  of  his  company,  to 
absolve  the  latter  from  liability  on  Its  policIeH. 
provided  he  can,  either  honestly  or  otherwise, 
induce  the  applicant  to  adopt  in  his  applica- 
tion such  construction  as  the  agent  may  per- 
suade him  to  believe  is  proper  to  be  placcl 
upon  the  facts  which  he  has  honestly  detailed." 

To  the  same  effect,  also,  are  Boetcher  v. 
Hawkeye  Ins.  Co.  47  Iowa,  253,  infra.  III.,  b. 
11 :  Kister  v.  Lebanon  Mut.  Ins.  Co.  128  Pa. 
553,  5  L.  R.  A.  646,  15  Am.  St.  Rep.  696,  18 
Atl.  447,  infra,  IV.,  b,  1,  (d)  ;  McElroy  v.  Brit- 
ish America  Assur.  Co.  36  C.  C.  A.  615,  94  Fed* 
900,  infra,  IV.,  a,  3,   (a). 
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not  to  be  considered.  The  law  is  otherwise 
as  we  have  seen.  It  seems  perfectly  clear 
that  plaintiif  entirely  failed  to  establish  any 
cause  of  action  against  the  defendant,  and 
that  the  complaint  should  have  been  dis- 
missed. 

The  judgment  of  the  Cirouit  Court  is  re- 
versed and  the  cause  remanded  with  direc- 
tions to  render  judgment  in  favor  of  de- 
fendant for  costs. 

A  rehearing  having  been  had,  Maraliall, 
J.,  on  November  11,  1902,  handed  down  the 
following  additional  opinion:    ' 

A  rehearing  having  been  had  in  this  case, 
we  have  examined  the  questions  involved 
with  this  result:  We  are  satisfied  the  law 
was  correctly  laid  down  in  the  former  deci- 


See,  however,  Swan  v.  Watertown  F.  Ins.  Co. 
96  Pa.  87,  infra,  IV.,  a,  8,  (c),  where  circum- 
stances tending  to  put  the  Insured  upon  in- 
quiry were  found,  and  Johnson  v.  Dakota  F.  & 
M.  Ins.  Co.  1  N.  D.  167.  46  N.  W.  799,  infra; 
IV.,  b,  1.  (d),  where  the  principles  of  the  Flet- 
cher Case  are  applied. 

b.  Appearing  only  in  the  application. 

1.  Copy  attached  to  policy. 

(a)  PhyBical  condition  of  insured. 

It  Is  stated  In  the  frequently  cited  case.  New 
York  L.  Ins.  Co.  v.  Fletcher,  117  U.  8.  519,  29 
L.  ed.  934,  6  Sup.  Ct.  Rep.  837,  that  a  party 
who  retains  a  policy  to  which  is  attached  a 
copy  of  the  application,  containing  false  an- 
swers inserted  by  a  soliciting  agent  after  the 
disclosure  of  the  truth  by  the  insured,  becomes 
a  participant  in  the  agent's  fraud.  If  he  makes 
no  objection  within  a  reasonable  time  after 
the  receipt  of  the  policy.  In  this  case  it  ap- 
peared that  the  insured  had  honestly  stated  his 
physical  condition,  and  disclosed  the  fact  that 
he  had  diabetes.  This  was  misstated,  entirely 
omitted,  by  the  agent  in  writing  the  application, 
which  the  Insured  signed  without  reading.  No- 
tice in  red  type  appeared  at  the  top  of  the 
copy  attached  to  the  policy,  that  such  copy  was 
attached  for  the  purpose  of  giving  the  Insured 
notice  of  the  answers  in  the  application  as  for- 
warded to  the  company,  in  order  that  any  er- 
rors therein  might  be  corrected.  The  insured 
did  not  discover  the  agent's  fraud  because  he 
neglected  to  read  the  policy  and  the  application. 
Aside  from  the  fact  that  the  agent's  authority 
was  limited  by  a  stipulation  in  the  applica- 
tion, says  the  court,  "there  is  another  view  of 
this  case  equally  fatal  to  a  recovery.  Assum- 
ing that  the  answers  of  the  assured  were  falsi- 
fied, an  alleged,  the  fact  would  be  at  once 
disclosed  by  the  copy  of  the  application,  an- 
nexed to  the  policy,  to  which  his  attention  was 
called.  He  would  have  discovered  by  inspection 
that  a  fraud  had  been  perpetrated,  not  only 
upon  himself,  but  upon  the  company,  and  it 
would  have  been  his  duty  to  make  the  fact 
known  to  the  company.  He  could  not  hold  the 
policy  without  approving  the  action  of  the 
afcentf^.  and  thus  becoming  a  participant  In 
the  fraud  committed.  The  retention  of  the 
policy  was  an  approval  of  the  application  and 
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sion,  though  it  is  considered  that  the  same 
was  not  in  all  respects  correctly  applied  to 
the  facts.  If  we  should  attempt  to  write 
an  opinion  discussing  at  length  all  the  propo- 
sitions advanced  in  defense  of  the  judgment 
appealed  from,  reviewing  each  of  the  multi- 
tude of  authorities  cited  in  support  thereof, 
eliminating  in  detail  those  believed  not  to 
be  in  point  as  to  any  proposition  legitimate- 
ly in  the  case,  harmonizing  those  which  are 
correctly  decided,  and  pointing  out  the 
errors  of  expression  therein,  and  such  errora 
and  decisions  in  the  others,  we  are  fearful 
the  result  would  be  an  opinion  of  such  great 
length  that  in  so  attempting  to  light  a  clear 
way  through  the  mass  of  things  to  which 
our  attention  has  been  called,  the  law,  thougb 
correctly  stated,  would  not  be  so  clearly  de- 


of  its  statements.     The  consequences  of  that 
approval  cannot,  after  his  death,  be  avoided.'*' 

A  dictum  appears  in  John  Hancock  Mut.  L. 
Ins.  Co.  V.  Houpt,  118  Fed.  572,  in  accord  with 
the  Fletcher  Case,  to  the  effect  that  false  an- 
swers Inserted  by  a  medical  examiner  in  the* 
application  must  be  deemed  adopted  by  the  in> 
sured,  where  a  copy  of  the  application  is  In- 
dorsed on  the  back  of  the  policy,  which  Is  ac- 
cepted and  retained  by  the  insured  without  ob- 
jection. "He  could  not,  in  good  faith  to  the 
company,  hold  the  policy."  Cancelation  of  the 
policy  was  granted  at  the  suit  of  the  com- 
pany. 

Whether  the  insured  had  correctly  stated  his 
pbysiclal  condition  and  the  names  of  the  phy- 
sicians who  bad  previously  attended  him,  doea 
not  appear  in  National  Union  v.  Arnhorst,  74 
111.  App.  482,  but  the  application  signed  by 
him  and  attached  to  his  policy,  showing  the 
answers  inserted  in  regard  to  these  questions, 
clearly  misstated  the  facts.  Retention  of  the 
policy  for  a  year  and  a  half  in  this  condition 
was  deemed  by  the  court  an  affirmation  of  the 
truth  of  the  answers  as  reported  in  the  appli- 
cation, and  therefore  supported  a  cancelation 
of  the  policy  by  the  company  upon  proof  of 
their  falsity.  "Arnhorst  accepted  the  certifi- 
cate knowing  the  misrepresentations  made  to 
the  medical  examiner,  and  retained  it  for  more 
than  a  year  and  a  half  among  his  other  valu- 
able papers,  where  he  frequently  saw  it,  and 
therefore  must  be  charged  with  knowledge  of 
what  the  answers  were.  By  these  acts  he 
adopted  and  approved  the  answers,  as  written 
by  the  medical  examiner,  and  appellee  cannot 
now  claim  any  benefit  from  his  contract  base^f 
on  his  untruthful  statements." 

There  was  a  conflict  of  evidence  in  Reynolds 
V.  Atlas  Accl.  Ins.  Co.  69  Minn.  93,  71  N.  W. 
831,  upon  the  question  whether,  at  the  t^e 
of  the  application,  the  insured  had  actually 
stated  to  the  agent,  who  wrote  the  answers 
therein,  whether  or  not  he  was  subject  to  epi- 
leptic fits.  But  a  copy  of  the  application  was 
attached  to  the  policy,  and  the  latter  retained 
for  three  years  without  objection.  Under  such 
circumstances,  the  insured.  It  Is  said,  "must  be 
deemed  to  have  approved  of  It  and  accepted  it 
as  containing  his  answer.  The  consequences  of 
that  approval  and  acceptance  cannot  now  be 
avoided  after  his  death."  No  recovery  upon  the 
policy  was  allowed  in  favor  of  the  beneficiary. 
Compare,   however,    Otte  v.    Hartford   I^    Inic 
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dared  as  to  enable  trial  courts  and  the  pro- 
fession to  easily  understand  the  position  of 
this  court  by  which  they  are  to  be  guided  in 
future  cases  involving  the  same  questions. 
The  ground -required  to  be  explored  to  that 
end,  if  we  were  to  take  the  course  indicated, 
would  be  so  extensive  that  the  essential 
principle  finally  elucidated  would  after  all 
be  in  a  measure  obscured  to  one  who,  from 
necessity  or  otherwise,  must  act  from  a 
quick  view  of  things,  and  the  result  would 
be  mistakes  in  the  application  of  the  law. 
Desiring,  however,  to  leave  nothing  un- 
touched that  might,  in  any  event,  give  rise 
to  a  thought  on  the  part  of  counsel  who  with 
much  labor  presented  the  case  for  considera- 
tion, that  material  matters  have  been  over- 
looked, we  will  endeavor  to  cover  all  the 


important  contentions  urged  upon  our 
notice,  supplementing  brieflyi  as  seems 
practicable,  what  was  formerly  said  on  some 
points,  and  discussing  others  so  far  as  seems 
necessary  to  show  the  infirmity  of  counsel's 
reasons  for  a  different  decision  as  to  the  law, 
and  wherein  and  why  we  have  concluded  to* 
apply  the  same  to  the  facts  with  a  somewhat 
different  result  than  at  first  decided  upon. 

A  brief  restatement  of  the  facts  seems  ap- 
propriate to  the  end  that  the  change  decided 
upon  from  the  previous  result,  may  be  bet- 
ter understood.  We  treat  the  facts  as  foimd 
by  the  court  as  verities,  and  add  such  undis- 
puted matters  on  the  evidence,  not  men- 
tioned specifically  in  the  findings,  as  are  of 
importance. 

Appellant's  agent  induced  respondent  to 


Co.  88  Minn.  428,  97  Am.  St  Bep.  5S2,  98  N. 
W.   608,  following. 

A  strong  dissent  from  the  Fletcher  Case 
and  the  decisions  following  it  is  to  be  found  in 
well-considered  opinions  both  prior  and  subse- 
quent to  its  date. 

A  recent  case  from  Minnesota,  Otte  v.  Hart- 
ford L.  Ins.  Co.  88  Minn.  423,  97  Am.  St.  Rep. 
582,  93  K.  W.  608,  expressly  repudiates  the 
doctrine.  It  appears  in  this  case  that  a  can- 
vassing agent  appointed  by  a  resident  general 
agent  of  the  insurer  misstated  in  the  appli- 
cation insured's  answers  in  regard  to  his  health 
and  previous  sickness  and  medical  attendance. 
A  copy  of  this  application  was  attached  to 
the  policy  subsequently  issued  pursuant  there- 
to. And  the  usual  defense  was  interposed  by 
the  insurer,  based  upon  the  falsity  of  the  an- 
swers, in  an  action  upon  the  policy  by  the 
beneficiary.  A  recovery  was  allowed,  however, 
the  court  saying:  "Since  the  insured  is  to 
be  treated  as  having  dealt  directly  with  the 
company  when  he  signed  the  application,  the 
insurer  took  it  upon  itself  to  make  out  the 
application  and  to  answer  the  questions  truth- 
fully ;  hence,  it  cannot  transfer  the  results  of 
its  own  misconduct  to  the  innocent  victim  of 
its  deception,  who  parted  with  his  money  In 
the  belief.  Induced  by  defendant,  that  he  was 
obtaining  indemnity ;  nor  can  we  hold  that  the 
insured  was  bound  to  suspect  a  dishonest  pur- 
pose on  the  part  of  the  insurer  contrary  to 
the  dictates  of  good  faith  and  all  rules  of  legal 
presumption,  and  hence  required  to  institute  an 
inspection  of  the  policy  upon  its  receipt  to  as- 
certain if  he  had  been  deceived." 

The  fraud  of  a  medical  examiner  in  inserting 
false  answers  as  to  insured's  physical  condition 
and  family  history,  in  his  application,  was  not 
deemed  waived  by  three  years'  retention  of  the 
policy  to  which  a  copy  of  the  application  con- 
taining the  false  answers  was  attached.  Ben- 
nett V.  Massachusetts  Mut.  L.  Ins.  Co.  107  Tenn. 
371,  64  S.  W.  758.  It  does  not  appear  that  the 
insured  was  put  off  his  guard  by  any  repre- 
sentation at  the  time  of  the  policy's  delivery. 
The  company  claimed  that  there  was  no  fraud 
or  mistake  on  its  part,  or,  if  there  had  been, 
that  the  insured  was  estopped  to  assert  the 
same.  But  the  court  says  that,  "reposing  con- 
fidence in  the  examiner,  and  assuming  that 
be  wrote  the  answers  correctly,  the  complain- 
ant neither  read  the  medical  examination  when 
it  was  made  nor  until  two  years  or  more  there- 
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after,  when  he  became  aware  of  the  fraud,  and 
thereupon  sought  to  avoid  it.  While  it  was  an 
act  of  negligence  in  complainant  not  to  have 
examined  the  writing,  it  was  negligence  sn- 
perinduced  by  the  confidence  which  he  reposed 
In  the  medical  ^aminer,  and  this  enabled  the 
company  to  practise  the  fraud  upon  the  as- 
sured. We  think  that,  whatever  mighe  be  the 
rights  of  third  persons  growing  out  of  thi» 
matter,  it  does  not  He  in  the  mouth  of  the 
company,  upon  the  one  band,  to  confess  its 
fraud,  and,  on  the  other,  to  say  that  you  are 
estopped  to  rely  upon  that  fraud  because  you 
have  not  more  promptly  discovered  it.  As  a 
matter  of  common  observation,  even  good  busi- 
ness men  do  not  examine  the  various  conditions 
and  statements  in  their  policies  as  they  should ; 
but  we  think  that,  when  the  fraud  is  virtually 
confessed,  and  from  tbe  very  nature  of  the  case 
must  have  been  premeditated  and  designed,  it 
would  be  going  too  far  to  hold  that,  because  the 
assured  was  lulled  and  misled  by  his  confidence 
in  the  agent  of  the  insurance  company,  that 
the  company  can  take  advantage  of  this  to  make 
its  own  fraud  effective." 

(b>   Prior  insurance. 

A  false  answer  In  regard  to  prior  insurance,, 
written  by  the  agent  in  the  application,  waa 
held,  In  Hook  v.  Michigan  Mut.  L.  ins.  Co.  90- 
N.  Y.  Supp.  56,  to  bar  a  recovery  on  the  policy 
where  it  was  retained  by  the  beneficiary,  with  a 
copy  of  the  application  attached,  for  six  or 
seven  months,  without  objection.  "Ordinarily 
it  is  incumbent  on  a  party  to  a  con- 
tract to  acquaint  himself  with  its  contents, 
and  he  cannot  escape  the  consequences  thereof 
by  failing  to  read  the  same,  in  the  absence  of 
fraud  or  other  circumstances,  such  as  do  not 
exist  in  this  case.  It  Is  only  by  the  applica- 
tion of  the  principle  of  estoppel  as  applied  to- 
actions  on  insurance  policies,  and  as  distin- 
guishing such  contracts  from  other  contracts, 
that  the  plaintiff  seeks  to  avoid  tbe  effect  of 
the  untruthful  answer  which  the  parties  have 
incorporated  into  the  contract  between  them. 
But  to  constitute  an  act  of  estoppel  it  must  be 
such  as  to  mislead  another  acting  in  good  faith 
and  with  reasonable  care  and  diligence,  .  .  . 
and  the  party  setting  up  the  estoppel  must  be 
free  from  laches.  .  .  .  Tested  by  these 
principles,  I  do  not  think  that  the  defendant 
is  estopped  from  setting  up  the  breach  of  war- 


786 


Wisconsin  Supreme  Coubt. 


Mab.« 


sign  an  application  for  a  $10,000  policy  of 
life  insurance  by  representing  to  him  that 
it  called  for  one  that  would  be  fully  paid  for 
in  ten  annual  payments  of  a  specified 
4imount.  He  signed  and  parted  with  such  ap- 
plication, relying  on  the  truth  of  such  repre- 
-sentations.  During  the  negotiations  between 
respondent  and  appellant's  agent,  resulting 
as  stated,  the  latter  urged  the  former  to 
take  out  what  he  called  a  5-per-cent  debent- 
ure policy,  while  respondent  insisted  from 
first  to  last  that  he  wanted  and  would  pur- 
<shase  only  a  contract  that  would  be  fully 
performed  on  his  part  by  ten  annual  pay- 
ments. In  due  time  a  p>olicy  was  sent  to  re- 
spondent by  mail,  ostensibly  responsive  to 
his  application,  accompanied  by  a  letter 
from  appellant's  agent  to  the  effect  that  it 


was  a  5-per-cent  debenture  policy  issued  pur- 
suant to  the  application.  Respondent  put 
the  policy  away  among  his  papers  without 
making  any  examination  thereof,  relying 
upon  its  being  what  the  agent  tissured  him 
the  application  called  for.  He  gave  cash 
and  notes  therefor  to  the  amount  of  $1,062 
for  the  first  premium,  which  notes  he  subse- 
quently paid.  About  four  and  one-half 
months  after  receiving  the  policy  he  ex- 
amined it  for  the  first  time,  and  then  easily 
and  at  once  discovered  that  it  was  an  an- 
nual-payment life  policy,  requiring  him  to 
pay  $1,062  each  year  during  his  life.  He 
immediately  made  complaint  to  appellant's 
managing  agent  in  respect  to  the  mat- 
ter, expressing  dissatisfaction,  and  making 
known  that  he  wanted  a  different  policy. — 


ranty  in  question.  This  case  is  easily  distin- 
guishable from  those  relied  on  by  the  plain- 
tiff. ...  In  none  of  those  cases  does  it 
appear  that  copies  of  the  application  and  medi- 
-cal  examination  were  delivered  with  the  policy 
as  m  this  case.  According  to  the  testimony  of 
the  plaintiflT,  the  answer  under  consideration 
was  written  down  by  the  examiner  without 
<:omment  or  explanation.  Nothing  was  said  to 
mislead  the  insured  or  the  plaintiff,  or  to 
throw  them  off  their  guard.  Copies  of  all 
•questions  and  answers  were  attached  to  the 
policy  when  It  was  delivered  by  the  company's 
agent.  It  was  received  by  the  plaintiff,  who 
wad  the  beneficiary  named  therein,  and  the 
initial  premium  was  paid  by  him.  He  pro- 
■cured  the  application  to  be  made,  and  sent 
the  defendant's  agent  to  the  Insured  for  that 
purpose.  The  policy  and  copies  of  the  appli- 
cation and  of  all  questions  and  answers  have, 
ever  since  the  delivery  thereof,  remained  in 
possession  of  the  plaintiff.  Whether  in  his 
possession  or  that  of  the  insured  Is  Immaterial 
as  far  as  this  question  is  concerned.  He,  as 
well  as  the  insured,  knew  the  facts  concerning 
the  prior  applications  for  insurance,  because 
he  testifies  that  he  was  present  and  heard  his 
hrother  state  those  facts  to  the  medical  exam- 
iner at  the  time  when  it  is  claimed  that  the 
latter  recorded  the  false  answer.  Before  ac- 
cepting and  paying  for  the  policy,  it  was  in- 
cumbent upon  the  insured  or  the  plaintiff  to 
examine  the  same.  It  was  for  this  purpose 
that  copies  of  the  application  and  questions 
and  answers  were  attached  to  the  policy  and 
Hlellvered  therewith.  Good  faith  toward  the 
defendant,  as  well  as  reasonable  care  on  the 
part  of  the  plaintiff,  requires  an  examination 
of  the  contract,  and  a  failure  to  make  such  ex- 
amination constituted  laches  on  the  part  of  the 
plaintiff,  which  precludes  him  from  asserting 
an  estoppel  against  the  defendant." 

A  contrary  conclusion  was  reached  in  Michi- 
gan Mut.  L.  Ins.  Co.  V.  Leon,  138  Ind.  636,  37 
N.  E.  584.  It  appeared  in  this  case  that  the 
agent  falsified  insured's  answers  in  an  appli- 
cation for  life  Insurance  In  regard  to  a  prior 
application  to  and  refusal  by  another  company. 
This  application  was  signed  by  the  insured 
without  reading.  Attached  to  the  policy  Issued 
in  pursuance  thereof  was  a  copy  of  the  appli- 
cation containing  the  false  answers.  This  was 
retained  for  a  year  and  a  half  by  the  insured 
without  actual  discovery  of  the  fraud.  Dur- 
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Ing  the  progress  of  a  suit  by  the  company  to 
cancel  the  policy  on  this  ground  the  insured 
died,  and  the  beneficiary  under  the  policy 
brought  counteraction  thereon.  The  court,  in 
refusing  the  cancelation  and  enforcing  the  pol- 
icy, states  that  this  retention  by  the  Insnred 
did  not  have  the  effect  of  making  him  a  party 
to  the  fraud,  or  of  giving  him  notice  thereof, 
where  it  appeared  that  the  agent  who  drew  up 
the  application  was  a  general  agent  having  no 
superior  in  the  state,  ''whatever  may  be  the 
rule  as  to  applications  prepared  by  special 
agents  where  the  assured  has  knowledge  of  the 
limitations  upon  his  authority.  .  We 

think."  says  the  court,  "the  insured  might  well 
assume  that  the  policy  was  properly  prepared 
and  was  based  upon  such  facts,  and  that  be 
was  under  no  obligation  to  make  a  diligent 
reading  of  the  policy  with  a  view  of  ascertain- 
ing whether  the  appellant's  own  agent  had 
perpetrated  a  fraud  upon  it.  To  permit  the 
appellant  now,  since  a  loss  has  occarred,  to 
avoid  its  policy  on  the  ground  that  it  was 
deceived  by  its  own  agent  without  the  fanlt 
of  the  assured  is  to  permit  It  to  violate  one 
of  the  best  known  principles  of  the  law,  namely, 
[to  permit  it]  to  take  advantage  of  Its  own 
wrong.  It  is  equivalent  to  permitting  it  to 
say,  It  is  true  I  issued  to  the  assured  the  pol- 
icy upon  which  the  suit  Is  based,  but  I  will  not 
pay  it,  because  I,  through  my  duly  authorized 
agent  was  guilty  of  the  wrong  of  falsely  re- 
cording the  answers  made  by  the  assured  to 
the  questions  asked  him.  .     No  wrong 

is  attributed  to  him,  unless  it  be  said  that  he 
was  guilty  of  a  wrong  in  neglecting  to  read  the 
copy  of  the  application  attached  to  the  policy 
Issued  to  him  by  the  appellant.  We  do  not 
think  that  this  was  such  a  wrong  as  would  re- 
lieve the  appellant  from  liability  on  its  policy 
under  the  circumstances  surrounding  this  case." 

(c)   Occupation. 

A  good  defense  to  an  action  by  the  company 
upon  a  premium  note  was  held  to  have  been 
made  out  in  Michigan  Mut.  L.  Ins.  Co.  v.  Reed, 
84  Mich.  624,  13  L.  R.  A.  349,  47  N.  W.  1106. 
It  appeared  that  "some  days"  after  the  deliv- 
ery of  his  policy,  to  which  a  copy  of  his  ap- 
plication was  attached,  the  insured  discovered 
that  the  soliciting  agent.  In  making  out  the 
applicatiou.  had  mlsdescrlbed  his  occupation, 
and   he  thereupon   returned  the  policy  to  the 
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one  such  as  he  bargained  for.  He  continued 
negotiations  for  several  months,  endeavoring 
to  have  appellant  give  him  what  he  supposed 
his  application  called  for,  ending  with  his 
becoming  convinced  that  no  satisfaction 
would  be  given  him,  whereupon,  and  about 
eleven  months  after  the  policv  was  received, 
he  wholly  rejected  it. 

One  G^rge  H.  Parker  applied  to  appel- 
lant for  a  $5,000  policy  of  life  insurance  un- 
der circiunstances  similar  in  all  respects  to 
those  characterizing  respondent's  applica- 
tion, except  the  one  Parker  supposed  he  was 
to  obtain  was  a  twenty-annual-payment  life 
contract.  In  due  time  a  policy  was  delivered 
to  him  by  mail,  accompanied  by  a  letter,  not 
stating  anything  to  the  effect  that  it  was 
pursuant  to  or  in  accordance  with  his  ap- 


plication. He  gave  cash  and  notes  to  the 
amount  of  $144  for  the  first  premium,  which 
notes  he  afterwards  paid.  He  examined  the 
policy  for  the  first  time  about  four  months 
after  its  receipt,  readily  and  at  once  dis- 
covering that  it  was  an  annual-payment  life 
policy  instead  of  one  such  as  he  supposed  his 
application  called  for.  A  few  days  there- 
after he  notified  appellant's  managing  agent 
that  he  had  been  deceived  into  applying  for, 
receiving,  and  keeping  a  policy  different  from 
the  one  he  desired,  tendered  the  policy  back, 
and  demanded  to  be  restored  to  his  former 
position  by  a  refunding  to  him  of  all  that 
he  had  given  for  the  policy  except  a  propor- 
tionate amount  of  the  premium  to  cover  the 
time  his  life  had  been  insured,  which  de- 
mand was  refused. 


agent  to  correct  this  error.  Shortly  afterwards 
the  agent  redelivered  the  policy,  saying  that 
the  change  had  been  made.  Relying  upon  this 
assnrance,  the  insured  did  not  examine  the 
policy  again  for  some  time,  but  finally  dis- 
covered that  no  change  had  actually  been  made. 
He  complained  again  to  the  agent,  and  finally 
returned  the  policy  to  the  company  some  months 
after  Its  Issuance.  While  the  court  states  that 
it  was  the  duty  of  the  Insured  to  call  atten- 
tion to  the  agent's  misrepresentation  if  he  did 
not  wish  to  be  considered  a  participant  in  the 
latter*s  fraud  upon  the  company,  yet  this  duty 
was  deemed  to  have  been  fulfilled  under  the 
circumstances,  and  the  retention  of  the  policy 
after  its  return  by  the  agent  with  the  assurance 
that  It  was  corrected  was  not  deemed  to  de- 
prive him  of  his  right  to  cancel  it,  and  to  re- 
fuse payment  of  the  premium  note. 

(d)   Encumhrancea. 

The  Fletcher  Case  is  followed  in  Johnson  v. 
Dakota  F.  &  M.  Ins.  Co.  1  N.  D.  167,  46  N.  W. 
799.  Failure  of  the  insured  to  ascertain  from 
the  attached  application  that  the  soliciting 
agent  had  falsified  it  as  to  the  amount  of  en- 
cumbrances truthfully  disclosed  renders  him 
'*constr actively  a  participant  In  the  original 
fraud  of  the  agent,'*  where  the  policy  had  been 
in  his  hands  "some  months"  before  loss.  "Upon 
receiving  the  policy  with  copy  indorsed  thereon, 
the  plaintiff  Is  legally  chargeable  with  notice 
and  knowledge  of  the  entire  terms  of  the  in- 
surance contract,  and  he  Is  estopped  from  de- 
nying such  knowledge.  It  was  the  plaintiff's 
duty  to  have  taken  steps  at  once,  upon  receiv- 
ing the  policy,  to  have  the  same  corrected  or 
rescinded." 

An  adoption  of  the  agent's  misstatement  in 
the  application  concerning  encumbrances  Is  said, 
in  Richardson  v.  Maine  Ins.  Co.  46  Me.  394,  74 
Am.  Dec.  450,  to  have  been  worked  by  the  re- 
tention of  a  policy  to  which  a  copy  of  the  appll- 
•catlon  was  attached.  The  statement  being  false, 
and  a  breach  of  warranty,  there  could  be  no 
recovery  upon  the  policy. 

But  an  agent's  fraud  In  falsifying  Insured's 
4inswer8  to  questions  in  the  application  In  re- 
gard to  encumbrances  and  prior  losses  of  the 
property  to  be  Insured  was  held.  In  KIster  v. 
Lebanon  Mut.  Ins.  Co.  128  Pa.  553,  5  L.  R.  A. 
^6,  15  Am.  St.  Rep.  696,  18  Atl.  447,  to  be 
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available  to  the  insured  In  an  action  upon  the 
policy,  although  he  had  retained  It,  with  a  copy 
of  the  application  attached  showing  the  false 
answers,  for  the  period  of  two  and  a  half  years 
before  loss.  "A  copy  of  the  application  accom- 
panied the  policy,  and  It  is  argued  that  KIster 
could  and  ought  to  have  read  It,  and.  If  he 
had  done  so,  he  would  have  seen  the  answers 
were  untrue.  These  are  considerations  which 
were  properly  addressed  to  the  Jury.  We  cannot 
say  that  the  law.  In  anticipation  of  the  fraud 
upon  the  part  of  a  company,  imposed  any  ab- 
solute duty  upon  KIster  to  read  his  policy  when 
he  received  It,  although  It  would  certainly  have 
been  an  act  of  prudence  on  bis  part  to  do  so. 
One  thing  is  certain,  however, — the 
company  cannot  repudiate  the  fraud  of  its  agent, 
and  thus  escape  the  obligations  of  a  contract 
consummated  thereby,  merely  because  KIster 
accepted  In  good  faith  the  act  of  the  agent 
without  examination." 

2.  Copy  not  attached. 

The  Fletcher  Case,  117  U.  S.  519,  29  L.  ed. 
934,  6  Sup.  Ct.  Rep.  837,  »upra,  IV.,  b,  1,  (a), 
is  distinguished  in  I^ewls  v.  Mutual  Reserve 
Fund  Life  Asso.  (Miss.)  27  So.  649,  on  the 
ground  that  a  copy  of  the  application  contain- 
ing the  falsified  answers  was  not  attached  to 
the  policy.  Untrue  answers  as  to  insured's 
health  and  attending  physicians.  Inserted 
through  the  agent's  fraud  in  the  application 
retained  by  the  company,  were  held  no  defense 
to  an  action  on  the  policy  by  the  beneficiary. 
"How  can  one  ascertain  and  correct  errors  In 
answers  In  the  application  where  the  company 
keeps  that  and  puts  in  copy  of  It  with  the 
policy?" 

But  In  Providence  Life  Assur.  Soc.  v.  Rent- 
linger,  58  Ark.  528,  25  S.  W.  835,  the  insured 
was  held  bound  in  a  case  of  similar  fraud.  The 
policy  appears  to  have  contained  the  usual 
statement  that  it  was  issued  "in  consideration 
of  the  stipulations  and  agreements  in  the  ap- 
plication herefor,"  etc.  This  Is  deemed  sufll- 
clent  to  incorporate  the  application  therein, 
and  to  make  the  applicant  responsible  for,  and 
chargeable  with  notice  of,  its  statements.  So 
that  a  retention  of  the  policy,  although  a  copy 
of  the  application  was  not  attached,  rendered 
the  insured  "a  participant  in  the  fraud  com- 
mitted." 
47 
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Arthur  H.  Barrington,  under  circum- 
stances similar  to  those  last  detailed,  ap- 
plied to  appellant  for  a  policy  of  life  in- 
surance, supposing  he  was  to  obtain  a 
twenty-annual-payment  life  contract.  His 
application  in  fact  called  for  an  annual- 
payment  life  contract.  In  due  time  he  re- 
ceived such  a  policy,  accompanied  by  a  letter 
not  stating  anything  to  the  effect  that  it 
was  in  accordance  with  the  application.  He 
gave  his  note  for  the  first  premium,  amount- 
ing to  $195.50,  which  he  afterwards  paid. 
About  iive  months  after  receiving  the  policy 
he  examined  it  for  the  first  time,  immedi- 
ately and  readily  discovering  that  it  was 
not  what  he  supposed  he  was  to  get.  A  few 
days  thereafter  he  notified  appellant's  man- 
aging agent  of  the  facts,  tendered  back  the 


policy,  and  demanded  to  be  restored  to  his 
former  position,  which  was  refused. 

There  was  nothing  in  either  instance  mis- 
leading the  applicant  into  receiving  and  re- 
taining his  policy  as  stated,  other  than  what 
occurred  at  the  time  the  application  wa» 
made,  except,  in  respondent's  case,  the  cir- 
cumstance of  the  assurance,  in  the  letter  ac- 
companying the  policy,  that  it  was  the  one 
applied  for. 

Parker  and  Barrington  severally  assigned 
their  rights  against  appellant  to  respondent 
before  this  action  was  commenced.  The 
court  held  that  in  each  case,  by  artifice  and 
fraud  of  appellant's  agent,  the  assured 
signed  his  application  for  a  policy,  suppos- 
ing it  to  call  for  one  different  from  that 
actually  sent  in  response  thereto;  that  by 


V.  Mivtake  or  fraud  aa  to  matten  outside  of 
the  policy  and  application. 


Actual  knowledge  of  mlsrepresentatioDs  as  to 
matters  not  disclosed  by  the  policy  seems  to  be 
required,  inasmuch  as  there  can  be  in  such 
case  no  imputation  thereof  from  the  mere  pos- 
session of  the  policy.  This  seems  to  be  clear 
from  the  cases. 

Being  Induced  to  take  out  a  policy  by  a  false 
and  fraudulent  circular  stating  that  Insurance 
In  the  defendant  company  would  cost  only  half 
as  much  as  elsewhere,  by  reason  of  the  cancela- 
tion of  the  premium  notes  by  dividends,  the  In- 
sured, in  Rohrschnelder  v.  Knickerbocker  L. 
Ins.  Co.  76  N.  Y.  216,  32  Am.  Rep.  290.  retained 
the  policy  and  paid  half  the  premiums  thereon 
during  the  five-year  period  of  Its  life  without 
discovering  the  fraud.  At  the  end  of  that  time, 
plaintiff's  demand  for  the  surrender  value  of 
the  policy  at  the  sum  advertised  in  the  circular 
being  refused,  suit  was  brought  to  recover 
the  premiums  with  interest  that  had  been  paid 
on  the  policy.  This  was  granted,  the  court 
saying  that  she  was  not  estopped,  although  the 
policy  had  run  to  maturity,  to  recover  the  pre- 
miums that  bad  been  obtained  through  the 
fraud.  "She  did  not  discover  the  fraud,  and. 
so  far  as  we  can  perceive,  had  no  means  of 
discovering  it,  during  the  five  years.  She  was 
bound  to  give  the  notes,  but  was  assured  that 
the  dividends  would  pay  them.  After  she  gave 
the  notes,  she  had  no  occasion  to  look  after 
them.  She  could  rest  upon  the  representations 
made  to  her.  The  defendant  had  the  whole 
five  years  to  make  good  the  representations  :  and 
the  first  time  she  could  expect  to  learn  their 
falsity  WHS  when  she  went  to  demand  the 
$500.  When  she  made  such  demand,  and 
learned  that  her  note  had  not  been  paid  by 
the  dividends,  she  asserted  the  fraud.  It  is 
Impossible,  therefore,  to  perceive  upon  what 
theory  It  can  be  said  that  she  waived  or  lost 
any  right  to  assert  this  fraud  against  the  de- 
fendant." 

In  Beckwlth  v.  Ryan,  66  Conn.  589,  34  Atl. 
488,  the  agent  of  the  company  had  fraudulently 
represented  to  the  Insured  the  amount  by  which 
the  annual  dividends  would  reduce  the  premi- 
ums on  his  policy,  and  thereby  Induced  him  to 
take  out  the  Insurance.  In  an  action  upon  the 
premium  note.  In  which  the  Insured  defended 
upon  the  ground  of  such  fraudulent  represen- 
tations, the  court  held  that  his  failure  to  as- 
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certain  the  fraud  was  no  bar  to  the  defense^ 
where  It  appeared  that,  Inmiedlately  upon  learn- 
ing of  the  fraud,  he  returned  the  policy  for 
cancelation,  and  notified  the  holder  of  the 
note  thereof.  "The  plalntlflTs  claim  that  the 
attempt  to  disafllrm  and  repudiate  the  contract 
was  too  late  can  hardly  raise  a  question  of 
law,"  says  the  court,  "when  the  finding  shows 
that  the  defendant  returned  the  policy  for 
cancelation  on  the  day  when  he  first  ascer- 
tained the  falsity  of  the  representations  on 
which  he  had  relied,  and  that  he  immediately 
thereafter  notified  the  plaintiff.  Counsel  for 
the  plaintiff  urged  In  argument  that  the  de- 
fendant did  not  act  with  sufficient  promptness 
In  ascertaining  the  falsity  of  the  statement 
relied  on.  If  In  fact  the  defendant  believed 
the  statement,  It  would  hardly  be  claimed  that 
be  was  under  an  obligation  to  Investigate  the 
truth  of  a  statement  he  believed  and  acted 
upon." 

A  defense  to  an  action  upon  premium  notes, 
based  upon  fraudulent  representations  of  the 
Insurer's  agent  in  regard  to  the  rate  of  assess- 
ment on  such  notes,  the  solvency  of  the  com- 
pany, and  the  fact  of  insurance  In  the  same 
company  by  business  acquaintances  of  the  de- 
fendant, which  induced  the  latter  to  take  out 
his  policy,  was  sustained  in  Whitman  v.  Melss- 
ner.  34  Ind.  487,  where  the  policy  had  been  re- 
turned as  worthless  upon  discovery  of  the 
fraud  seven  months  after  Its  issue. 

An  agent  who  fraudulently  represented  that 
certain  parties  had  Insured  under  a  ceraln  plan 
with  his  company,  and  thereby  Induced  the 
Insured  to  take  out  a  similar  policy,  was  held 
liable  personally  for  the  fraud  in  Hedden  v. 
Grlflln,  136  Mass.  229,  49  Am.  Rep.  26.  Six 
months  had  elapsed  between  the  issuance  of  the 
policy  and  the  discovery  of  the  fraud.  This 
lapse  of  time  Is  not  considered  by  the  court, 
but  only  that  which  elapsed  after  the  Insured 
discovered  the  fraud.  "Upon  discovering  the 
fraud,  the  plaintiff  had  his  election  of  two  reme^ 
dies.  He  could  retain  his  policy,  or  he  could 
cancel  and  repudiate  It,  and  have  resort  to 
the  defendant  for  the  fraud  practised  upon  him. 
The  plaintiff  had  the  ri^t  to, 
and  did,  elect  to  cancel  the  policy." 

Five  years'  retention  of  the  tontine  policy 
accepted  In  substitution  of  a  prior  endowment 
policy  upon  the  false  representations  of  tbe- 
company's  cashier  as  to  the  value  and  condl^ 
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reason  thereof  the  applicant  was  not  es- 
topped from  rescinding  the  transaction  with 
appellant  if,  before  the  expiration  of  a  rea- 
sonable length  of  time  after  he  obtained 
actual  knowledge  of  the  facts,  he  made 'his 
election  in  the  matter ;  that  he  acted  in  that 
regard  within  such  reasonable  time,  and  that 
respondent  was  therefore  entitled  to  recover 
as  to  each  of  the  causes  of  action  sued  on. 
If  this  decision  depended  wholly  on  wheth- 
er the  applicants  for  insurance  were  es- 
topped from  rescinding  the  policies,  by  sign- 
ing the  applications  therefor,  they  would  be 
entitled  to  the  relief  granted  by  the  circuit 
court.  It  is  elementary  that  a  person  of 
mature  age  and  sound  mind,  who,  in  his 
dealings  with  another,  deliberately  signs  a 
written    instrument,    is    conclusively    pre- 


sumed, as  to  that  other  and  all  persons 
claiming  under  him,  to  know  and  consent 
to  what  the  paper  contains,  no  fraud  or  de- 
ceit being  used  by  such  other  or  in  bis  be- 
half at  the  time  of  such  signing  or  efficiently 
reaching  thereto,  reasonably  calculated  to 
and  which  does  induce  such  other  to  become 
a  party  to  the  instrument  without  reading 
it,  and  there  being  no  mutual  mistake.  It 
is  just  as  well  settled  that,  where  there  is 
such  fraud  or  deceit,  such  person  is  not 
guilty  of  such  unreasonable  conduct,  in  rely- 
ing upon  the  honesty  of  such  other  and  sign- 
ing the  paper  without  reading  it  or  knowing 
its  contents,  as  to  preclude  him  from  ob- 
taining judicial  redress  in  some  form  for 
the  wrong,  if  he  is  injuriously  affected  by 
the  instrument  not  being  what  such  other's 


tioos  of  the  former  was  held,  in  Knauer  v.  Globe 
Mut.  L.  lus.  Co.  16  Jones  &  S.  454,  to  be  no 
bar  to  a  rescission  by  the  Insured,  an  illiterate 
German,  upon  a  discovery  of  the  frand,  and  a 
recovery  of  the  premiums  which  he  had  paid 
thereon.  In  reply  to  the  defense,  based  on  the 
insured's  retention  of  the  policy  for  so  long 
a  period  without  objection,  the  court  says : 
"It  may  well  be  doubted  whether  the  plaintiff 
had  not  the  statutory  time  within  which  to 
bring  his  action,  viz.^  six  years,     .  and 

so  whether  it  could  be  held  that  any  action 
brought  within  that  time  should  fail  because 
of  laches.  .  .  .  The  fact  that  the  second 
policy  was  obscure  in  its  terms — so  much  so 
that  only  experts  in  insurance  matters  could 
understand  it — takes  this  out  of  that  class  of 
cases  where  courts  of  equity  have  refused  to 
relieve  a  party  who,  by  the  exercise  of  ordi- 
nary diligence  and  by  such  an  examination  as 
a  prudent  person  ought  to  have  made,  might 
have  discovered  the  falsity  of  the  represen- 
tations." 

The  especial  diligence  required  of  members 
of  a  mutual  company  in  the  discovery  of  fraud 
as  to  their  liability  to  assessment  (noted  supra, 
III.,  b,  5)  is  required,  even  to  matters  not  ap- 
pearing upon  the  face  of  the  policy. 

Thus,  a  fraudulent  statement  by  the  solicit- 
ing agent  as  to  the  financial  condition  of  the 
mutual  company  was  the  inducement  which  led 
the  insured  to  take  out  a  policy  and  give  the 
premium  note  sued  upon  in  Schofleld  v.  Leach, 
15  Pa.  Super.  Ct.  354.  "By  his  delay  of  nearly 
two  years,  and  the  payment  of  the  assessments 
on  the  policies  while  he  held  them,"  says  the 
court,  *'he  allowed  the  rights  of  other  parties 
to  intervene.  He  owed  a  duty  to  his  fellow 
members,  and  especially  to  those  who  may  have 
been  induced  through  his  membership  In  the 
company  to  unite  their  risks  with  his,  some  of 
whom  sustained  losses  to  which  he  must  con- 
tribute his  share  towards  paying.  ...  A 
delay  of  one  year  has  been  held  to  be  an  un- 
reasonable time  to  withhold  such   a  defense." 

The  same  principle  is  invoked  in  Capital 
City  Mut.  P.  Ins.  Co.  v.  Boggs,  5  Pa.  Super.  Ct. 
394,  to  charge  a  member  upon  his  premium  note, 
where  he  had  made  no  attempt  to  rescind  his 
policy,  on  the  ground  of  a  fraud  as  to  the  finan- 
cial standing  of  the  company,  before  the  rights 
of  subsequent  members  intervened. 

Similarly,  where  the  rights  of  innocent  subse- 
quent policy  holders  have  Intervened,  the  com- 
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pany's  fraud  in  pretending  to  have  previously 
issued  a  thousand  policies  Is  no  bar  to  an  action 
by  the  company's  receiver  to  collect  an  assess- 
ment made  for  losses  occurring  after  the  issue 
of  the  policy.  Dettra  v.  Kestner,  147  Pa.  566, 
23  Atl.  889. 

After  having  received  the  benefits  of  his  pol- 
icy for  the  whole  period  of  six  years  covered  by 
it.  It  was  held  in  Sherman  v.  Frasler,  112  Iowa, 
236,  83  N.  W.  886,  that  a  member  of  a  mutual 
fire  insurance  company  was  liable  to  its  re- 
ceiver in  an  action  to  recover  an  assessment, 
and  that  he  was  liable  in  spite  of  the  fact  that 
he  bad  been  Induced  to  take  out  his  policy  by 
the  false  representation  of  the  company's  gen- 
eral agent  backed  by  a  circular  issued  by  the 
company,  to  the  effect  that  the  company  was 
solvent,  in  good  standing,  and  secured  Indem- 
nity to  the  insured  at  lower  rates  than  were 
procurable  elsewhere :  and  that  the  said  agent 
fraudulently  concealed  from  the  insured  knowl- 
edge of  the  company's  by-laws  and  charter. 
"If,"  the  court  said,  "by  reason  of  the  fraud 
alleged,  they  did  not  become  members  upon  the 
making  and  accepting  of  their  applications,  they 
did  become  members  by  standing  upon  their  con- 
tract after,  by  reasonable  diligence,  they  could 
have  ascertained  the  facts."  The  same  atti- 
tude on  similar  facts  Is  found  in  Corey  v. 
Sherman,  96  Iowa,  115,  32  L.  R.  A.  490,  64 
N.  W.  828. 

VI.  Effect  of  retention  by  other  than  insured. 

Where  the  policy  is  retained  by  the  company's 
agent  under  an  arrangement  with  the  insured, 
who  does  not  see  it  before  loss,  there  is  no  such 
imputed  knowledge  of  its  terms 'as  will  bind 
him  as  to  a  mistake  due  to  the  agent's  error. 
Humphry  v.  Hartford  F.  Ins.  Co.  15  Blatchf. 
504,  Fed.  Cas.  No,  6,875 ;  Snell  v.  Atlantic 
F.  &  M.  Ins.  Co.  98  IT.  S.  85,  25  L.  ed.  52; 
St.  Paul  F.  &  M.  Ins. -Co.  v.  Wells,  89  III.  82. 

The  contrary  Is  true  where  the  policy  is  de- 
livered to  the  agent  of  the  insured.  Graves  v. 
Boston  Marine  Ins.  Co.  2  Cranch,  419,  2  L.  ed. 
324 ;  Smith  v.  Continental  Ins.  Co.  6  Dak. 
43.S,  43  N.  W.  810. 

So,  the  beneficiary  is  as  much  chargeable  with 
laches  as  the  insured,  where  the  policy  comes  in- 
to his  hands  with  a  copy  of  the  application  con- 
taining the  answers  falsified  by  the  Insurer's 
medical   examiner,   attached,   and  no  objection 


740 


Wisconsin  Supreme  Coubt. 


Mar., 


wrongful  conduct  induced  him  to  understand 
was  its  import,  and  if  he  acts  in  the  matter 
before  the  intervention  of  some  other  ele- 
ment legally  efficient  to  render  such  wrong 
without  remedy.  Of  course,  mere  ignorance 
by  a  person  of  the  contents  of  a  paper  which 
he  signs,  cannot  avail  him  to  avoid  it.  True, 
there  are  decisions  which  do  not  clearly  rec- 
ognize that.  Some  of  them  coimsel  for  re- 
spondent point  to  as  excusing  the  applicants 
here,  both  in  not  knowing  the  contents  of 
their  applications,  and  in  not  knowing  the 
character  of  the  policies  received  in  response 
thereto  till  months  after  their  receipt.  But- 
ler V.  Regents  of  University,  32  Wis.  124; 
Schultz  V.  Chicago  d  A'.  W.  R,  Co,  44  Wis. 
638.  So  fai  as  such  authorities  are  referred 
to  to  show  that  mere  ignorance  on  the  part 


of  the  applicants  for  insurance,  of  the  con- 
tents of  -their  applications,  is  sufficient  to 
rebut  the  legal  presumption  that  such  appli- 
cations were  signed  and  parted  with  by  them 
with  knowledge  of  the  contents  thereof,  and 
that  the  written  evidence  may  be  impeached 
by  oral  evidence  of  the  actual  bargain  made 
at  the  time  the  applications  were  signed, 
they  are  not  in  point,  because  the  court 
found  the  element  of  fraud  reasonablv  cal- 
culated  to  induce  the  applicants  to  sign  the 
papers  in  ignorance  of  their  contents.  So 
far  as  they  are  referred  tx)  to  excuse  the  ap- 
plicants on  the  ground  of  mere  ignorance, 
for  receiving  and  keeping  the  policies  for 
months  without  objection,  they  have  been 
discredited  by  more  recent  decisions  of  the 
court.    Prince  v.   Overholser,  75  Wis.  646. 


is  made  thereto,  although  the  truth  is  equally 
well  known  to  him  and  to  the  Insured.  Hook 
y.  Michigan  Mut.  L.  Ins.  Co.  90  N.  Y.  Supp. 
56. 

And  delivery  to  the  Insured  is  sufficient  to 
charge  the  beneficiary  with  notice  of  the  terms 
of  the  policy  and  reader  him  liable  on  the  pre- 
mlam  note  given  by  him,  where  no  objection  Is 
made  to  the  writing  of  the  policy  in  a  manner 
variant  from  that  stipulated  for.  Roddey  v. 
Talbot,  115  N.  C.  287,  20  S.  E.  875. 

But  retention  of  a  policy  by  a  mortgagee, 
to  whom  it  was  delivered  by  mistake,  is  re- 
garded In  Bennett  v.  City  Ins.  Co.  115  Mass. 
241,  as  merely  evidence  of  assent  by  the  mort- 
gagor to  its  terms  as  written,  subject  to  re- 
buttal. 

See  also  Franklin  F.  Ins.  Co.  v.  Hewitt,  3 
B.  Mon.  231,  where  the  policy,  received  through 
the  mails,  was  put  away  among  the  Insured's 
papers  by  its  clerk,  without  examination.  Ref- 
ormation was,  nevertheless,  granted  after  con- 
siderable retention. 

VII.  Effect  of  insured's  illiteracy. 

Where  the  retention  of  the  policy  is  urged 
as  presumptive  knowledge  of  its  contents,  the 
illiteracy  of  the  insured  has  sometimes  been 
taken  to  rebut  the  presumption. 

Taken  in  connection  with  an  agent's  mis- 
representation as  to  the  terms  of  the  policy. 
It  is  said,  in  Contlnenta!  Ins.  Co.  v.  Ruckman, 
127  111.  364,  11  Am.  St.  Uep.  121,  20  N.  E. 
77,  to  be  doubtful  whether  the  Insured  should 
be  held  chargeable  with  notice  of  such  terms 
in  spite  of  retention. 

It  la  again  adverted  to  In  German  F.  Ins. 
Co.  V.  Gueck,  13U  111.  845.  6  L.  R.  A.  835,  23 
N.  B.  112,  where  twelve  years'  retention  of  a 
policy  by  a  foreigner  unable  to  read  English 
was  not  deemed  to  work  a  waiver  of  a  mistake 
by  the  insurer's  agent,  appearing  in  the  policy. 

**The  rule  that  the  law  favors  those  who  are 
diligent  and  careful,  rather  than  the  reckless 
and  indifferent,  is  not  to  be  applied,"  says  the 
court  in  Keller  v.  Equitable  F.  Ins.  Co.  28  Ind. 
170.  '*for  the  protection  of  those  who  avail 
themselves  of  the  ignorance  existing  In  the 
community  to  perpetrate  fraud  upon  its  mem- 
bers. If,  as  is  charged  in  the  answer,  the  con- 
ditions of  an  insurance  policy,  upon  which  its 
validity  depends,  are  to  be  printed  in  a  type 
so  small  as  in  fact  to  discourage  their  perusal, 
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and  in  terms  requiring  more  than  ordinary  ca- 
pacity to  comprehend  their  effect,  it  must  be 
expected  that,  as  the  standard  of  education  and 
intelligence  requisite  to  understand  the  condi- 
tions is  thus  elevated,  the  courts  will,  in  a 
corresponding  degree,  lower  the  tests  of  dili- 
gence exacted  from   the  insured." 

**It  ought  not  to  be  held,"  says  the  court  In 
State  Ins.  Co.  v.  Gray.  44  Kan.  731.  25  Pac. 
197,  "that  a  person  not  able  to  read  or  write, 
by  merely  holding  the  policy  in  his  possession 
which  contains  his  application  signed  with  his 
mark,  thereby  approves  the  action  of  the  agent 
or  solicitor  in  falsely  or  improperly  taking  his 
application,  and  becomes,  by  holding  such  a 
policy,  a  participant  in  the  fraud  committed  by 
the  agent  or  solicitor." 

"How  can  it  be  negligence  not  to  read  when 
one  cannot  read?*'  inquires  the  court  in  Lewis 
v.  Mutual  Reserve  Fund  Life  Asso.  (Miss.)  27 
So.  649,  where  the  fraud  perpetrated  by  a  medi- 
cal examiner  in  the  application  of  an  Illiterate 
negress  was  held  not  to  defeat  her  beneficiary's 
rights. 

"We  are  unable  to  assent  to  It  as  a  propo- 
sition of  law,"  says  the  court  in  McGuire  v. 
Hartford  K.  Ins.  Co.  7  App.  DIv.  675,  40  N.  T. 
Supp.  300,  *'and  much  less  as  a  principle  of 
equity,  that  an  insurance  company  may  relieve 
Itself  from  responsibility  for  the  fraudulent  rep- 
resentations of  its  agent  by  imposing  upon  a 
blind  or  illiterate  person  the  obligation  of  see- 
ing to  it,  at  his  peril,  that  the  agent  has  fulfilled 
his  duty  to  himself  and  to  the  company  by 
making  out  the  policy  accoriHng  to  the  terms 
and  conditions  agreed  upon.  In  other  words, 
that  the  insurance  company  may,  by  and 
through  the  false  assurances  of  Its  agent,  foist 
upon  an  illiterate  person  an  Instrument  that 
is  void  at  the  instant  of  its  creation." 

The  fact  that  the  insured  had  read  his  policy 
before  leaving  the  office  of  the  company,  and 
that  he  retained  it  without  objection  until  loss, 
was  held,  in  Phoenix  F.  Ins.  Co.  v.  Gurnee,  1 
Paige,  278.  19  Am  Dec.  481,  to  be  no  bar  to  a 
reformation  and  enforcement  of  the  policy, 
where  the  insured  was  merely  "a  plain  conntry- 
man,  unacquainted  with  the  law  of  insurance!" 
and  the  effect  of  the  language  used  in  the 
policy  was  not  such  as  would  have  Informed 
him  of  its  variance  from  the  application  which 
he  had  made  In  unambiguous  terms. 

To  the  same  effect,  see  Miotke  v.  Milwaukee 
Mechanics'   Ins.  Co.   113  Mich.   166,   71   N.   W. 


1902. 


BosTWiCK  V.  Mutual  L.  Ins.  Co. 


741 


44  N.  W.  775;  German  Bank  v.  Muth,  96 
Wis.  344,  71  N.  W.  361;  Jackowski  v. 
Illinois  Steel  Co.  103  Wis.  448,  79  N.  W. 
757;  Straker  v.  Phenia?  Ins.  Co.  101  Wis. 
413,  77  N.  W.  752;  McQoican  v.  Supreme 
Court,  I.  0.  F.  107  Wis.  462,  83  N.  W.  775 ; 
DeeHng  v.  Hoeft,  111  Wis.  339,  87  N.  W. 
298.  It  follows  that  no  further  attention 
need  be  paid  to  the  question  of  whether  the 
applicants  were  precluded  from  rescinding 
their  policies  upon  the  ground  that  they 
might,  had  they  seen  fit  to  use  the  means 
in  their  hands  at  the  time  of  such  signing, 
have  known  the  kind  of  policies  they  were 
to  receive.  The  maxim,  VigilantibuSf  et  no-n 
dormientihus,  servat  lex  (the  law  assists 
those  who  watch  and  not  those  who  sleep) 
does  not  apply  to  a  business  transaction  as 


463.  and  Knauer  v.  Globe  Mut.  L.  Ins.  Co.  16 
Jones  &  8.  454. 

The  contrary  view  is  found  in  some  cases, 
however. 

Illiteracy  is  held  no  excuse  for  insured's  fail- 
ure to  become  acquainted  with  the  terms  of  his 
policy,  in  Massey  v.  Cotton  States  L.  Ins.  Co. 
70  Ga.  794.  The  court  said:  "If  the  plain- 
tiff could  not  understand  or  fully  comprehend 
the  nature  of  the  policy  issued  to  him  by  de- 
fendant, then,  as  an  ordinarily  prudent  man, 
he  should  have  made  inquiry  of  someone  who 
conid  have  informed  him  as  to  its  character  and 
nature." 

*'Nor  does  the  fact  that  the  plaintiff  could 
not  read  take  his  case  out  of  this  principle," 
says  the  court  in  McHoney  v.  German  Ins.  Co. 
52  Mo.  App.  94,  speaking  of  the  imputation  to 
the  Insured  of  knowledge  of  the  terms  of  his 
contract,  and  of  the  statements  in  the  appli- 
cation attached  thereto.  "His  wife  could  read; 
his  daughter  could  read ;  his  neighbors  could 
read ;  his  lawyers  could  read ;  and  the  same 
duty  rested  upon  him  of  informing  himself  sea- 
sonably whether  or  not  the  provisions  of  the 
contract  as  executed  and  delivered  to  him  com- 
plied with  the  original  understanding,  as  rests, 
under  such  circumstances,  upon  contracting  par- 
ties who  are  not  illiterate." 

To  the  same  effect  is  Mutual  Reserve  Fund 
Life  Asso.  v.  Stephens,  115  Ga.  192,  41  S.  E. 
679. 

VIII.  Retention  tcith  knowledge  of  defect. 

a.  Generally. 

Retention  without  objection  is  adverted  to 
by  BosTwiCK  V.  Mutual  L.  Ins.  Co.  as  ground 
for  the  imputation  to  the  insured  of  knowledge 
of  the  terms  of  his  policy. 

Where  knowledge  is  admitted  the  rule  of 
caveat  emptor  has  no  application.  Retention 
after  notice  is  generally  admitted  to  be  a  waiver 
of  rights  arising  from  fraud  or  mistake,  or  to 
be  Inexcusable  laches  barring  the  enforcement  of 
such  rights.  The  cases  are  uniform  in  the  en- 
forcement of  this  proposition. 

An  agent's  fraudulent  representation  as  to 
the  amount  of  the  probable*surplus  at  maturity 
of  the  policy  was  the  ground  on  which  the 
insured  defended.  In  an  action  upon  a  premium 
note  given  by  him  at  the  time  of  the  applica- 
tion, in  Norton  v.  Gleason,  61  Vt.  474,  18  Atl. 
43.  It  appeared  that  the  insured  discovered 
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between  parties  thereto  where  one  omits  to 
investigate,  relying  on  assurances  by  the 
other  as  to  the  facts,  made  at  the  time  of 
entering  into  the  transaction,  such  as  sign- 
ing and  parting  with  a  paper  by  one  relying 
on  representations  as  to  its  contents  by  the 
opposite  party  thereto,  Schultz  v.  Chicago 
d  N.  W.  R.  Co.  44  Wis.  638;  Brooks  v.  Mat- 
thews,  78  Ga.  739,  3  S.  E.  627;  Wenzel  v. 
Shulz,  78  Cal.  221,  20  Pac.  404. 

Counsel  vigorously  urges  receding  from 
the  former  decision  to  the  effect  that  it  is 
n^ligence  for  a  person  to  omit  to  examine 
his  policy  of  insurance  as  soon  as  reasonable 
opportunity  therefor  is  afforded,  relying  on 
assurances  made  by  the  company's  agent  at 
the  time  he  took  the  application,  as  to  the 
kind  of  policy  it  called  for.  We  must  adhere 

the  agent's  fraud  three  days  after  the  receipt 
of  the  policy,  and  immediately  wrote  to  the 
company  to  substantiate  the  facts  stated  by 
the  agent.  Receiving  no  reply,  he  returned 
the  policy  a  week  later.  Whether  the  insured 
acted  with  reasonable  diligence  in  rescinding 
was  deemed  a  question  for  the  jury.  *'A  con- 
tract induced  by  fraud  is  only  voidable,  not 
void ;  and  if,  after  discovery  of  the  fraud,  the 
party  acquiesces  by  express  words  or  an  un- 
equivocal act,  such  as  treating  the  property  as 
bis  own,  his  election  will  be  determined,  and 
he  cannot  afterwards  reject  the  property.  Mere 
delay,  also,  may  have  the  same  effect,  if,  while 
deliberating,  the  position  of  the  vendor  has 
been  altered.  ...  In  this  case  ...  .  it 
was,  so  far  as  appears,  a  case  of  mere  delay, 
in  good  faith,  aud  fairly  required  in  order  to 
make  tlie  legal  status  clear.  As  the  case  stood, 
we  think  It  was  clearly  a  question  for  the 
Jury  whether  the  defendant  acted  with  due 
promptness  in  rescinding." 

In  Plympton  v.  Dunn,  148  Mass.  523,  20  N. 
E.  180,  it  appeared  that  the  soliciting  agent, 
after  receiving  a  correct  reply  In  regard  to  in- 
sured's health,  falsified  the  application  on  which 
the  policy  was  based.  A  copy  of  this  applica- 
tion was  attached  to  the  policy,  which  was  de- 
livered to  the  insured  and  retained  by  him  for 
a  month  before  he  discovered  the  error.  Upon 
discovery  of  the  error,  however,  no  objection 
was  made,  or  any  notice  given  of  the  falsi- 
fication, until  two  months  later,  when  an  in- 
dorsee of  bis  premium  note  demanded  payment, 
and  be  denied  liability  upon  the  ground  of  fail- 
ure of  consideration,  saying  that  the  policy  was 
"no  good."  There  was  no  offer  to  return  or 
rescind  the  policy  until  fifteen  months  later. 
Just  prior  to  the  action  upon  the  note  by  such 
Indorsee.  Under  such  circumstances,  says  the 
court,  the  Insured  must  be  held  liable  upon  the 
note,  having  received  the  benefit  of  the  policy. 
"Every  day  that  elapsed  after  the  defendant 
discovered,  or  ought  to  have  discovered,  the 
error  without  notifying  the  company,  he  was 
receiving  the  benefit  of  the  policy.  To  be  sure, 
the  company  might  discover  the  falsity  of  the 
statement,  but  it  might  not,  and  the  defendant 
cannot  be  allowed  to  speculate  on  that  chance. 
By  his  silence  he  left  the  company  l>ound  so 
far  as  they  knew,  and  in  a  position  in  which, 
if  he  had  died,  they  might  have  paid  the  loss 
in  ignorance  of  any  defense.  To  accept  the 
benefit  of  a  contract  after  you  have  notice  of 
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to  our  former  conclusion  on  that  point,  not- 
withstanding the  decisions  confidently  re- 
lied on  by  counsel  to  show  that  it  is  in  con- 
flict with  other  decisions  of  this  court  and 
authorities  elsewhere.  We  believe  the  former 
decision  is  right  on  principle,  is  well  sup- 
ported by  authorities  cited  in  the  opinion, 
and  is  in  strict  accordance  with  the  doctrine 
of  the  Supreme  Court  of  the  United  States 
on  the  subject,  as  we  shall  show  before  clos- 
ing what  we  have  to  say.  If  it  were  clear 
that  there  was  any  conflict  of  authority  to 
be  dealt  with,  as  claimed  bv  counsel  for  re- 
spondent,  since  the  doctrine  involved  is 
within  the  spirit,  if  not  the  letter,  of  Mam- 
lock  V.  Fairbanks f  46  Wis.  416,  32  Am.  Rep. 
716,  1  N.  W.  167 ;  Locke  v.  Williamson,  40 
Wis.    377;    Warner   v.    Benjamin,   89    Wis. 


your  rU^ht  to  rescind  it  Is  to  afDrm  it, — espe- 
cially when,  as  here,  the  benefit  accepted  and 
the  correepondlDg  risk  Imposed  upon  the  com- 
pany are  of  a  kind  'that  never  can  be  cured.  In 
a  rational  sense.'  by  a  subsequent  surrender 
of  the  policy." 

See  also  Hedden  v.  Griffin,  136  Mass.  229,  49 
Am.  Rep.  25,  infra,  V. 

In  State  Mut.  F.  Ins.  Co.  v.  Smith,  1  Pa. 
Super.  Ct.  470,  the  Insured  was  Induced  to  take 
out  a  policy  In  a  mutual  company  by  the  rep- 
resentation of  Its  secretary  that  an  indemnity 
fund  proportionate  to  the  membership  of  the 
association  was  kept  for  the  special  purpose  of 
reimbursing  withdrawing  members  according  to 
their  contract,  and  for  no  other  purpose.  It 
appeared  that  this  was  false,  and,  upon  discov- 
ery of  the  fraud  the  insured,  according  to  the 
testimony,  had  gone  to  the  company's  oMce,  but 
failed  to  find  anyone  there.  He  made  no  sub- 
sequent attempt  to  cancel  the  policy,  and  re- 
tained the  same  for  over  a  year  and  a  half, 
when  he  again  attempted  to  cancel  the  policy 
in  view  of  the  levy  of  a  second  assessment, 
which  he  refused  to  pay.  lie  was  held  liable, 
nevertheless,  the  court  saying  that,  *'by  his 
laches,  the  appellee  lost  the  opportunity  to 
have  his  policy  canceled,  and  he  allowed  the 
rights  of  other  parties  to  intervene  while  he 
was  a  member  of  the  company  ;  and  upon  no  Just 
principle  should  he  be  allowed  to  escape  the 
burden  of  his  undertaking." 

The  misrepresentations  of  a  soliciting  agent 
that  the  insurer  maintained  an  office  in  a  neigh- 
boring city,  where  premiums  would  be  payable 
and  money  obtained  in  case  of  loss,  was  relied 
upon  In  American  Ins.  Co.  v.  Kuhlman.  6  Mo. 
App.  522,  to  defeat  an  action  upon  the  pre- 
mium notes.  The  policy  required  annual  pre- 
miums, but  had  been  retained  its  three-year  pe- 
riod. It  was  thus  apparent  that  the  Insured 
had  learned  the  falsity  of  the  representation 
early  in  the  life  of  the  policy.  "Another  rule 
concerning  fraudulent  representations,"  says 
the  court,  "requires  that  the  party  claiming 
to  have  been  injured  by  them  shall  make  his 
objections  known  within  a  reasonable  time  after 
his  discovery  of  the  alleged  falsehood,  and  that 
he  shall  not  leave  the  other  contracting  party 
to  suppose  the  contract  in  full  force  while  the 
objector  continues  to  enjoy  Its  benefits.  Here 
the  defendant  held  his  Insurance  policy  for 
three  full  years,  without  any  protest  or  at- 
tempt at  cancelation  on  the  ground  of  the  at- 
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290,  62  N.  W.  170,  and  Farr  v.  Peterson, 
91  Wis.  182,  64  X.  W.  863;  and  not  contrary 
to  any  other  case  in  this  court  when  rightly 
understood, — we  should  not  hesitate  to  bt* 
guided,  if  assistance  were  necessary,  by  the 
decisions  of  the  Supreme  Court  of  the  United 
States  rather  than  to  depart  from  the  settled 
position  here»  which  has  not  been  disturbed 
since  proclaimed  clearly  in  the  Uamlock 
Case.  Nearly  all  the  authorities  which  coun- 
sel for  respondent  rely  upon  relate  to  where 
the  complaining  party  was  lulled  into  se- 
curity by  something  said  or  done  by  the 
wrongdoer  at  the  time  of  the  particular 
transaction  complained  of.  Under  thoee  cir- 
cumstances, it  is  rightly  held  that  such  per- 
son is  not  inexcusably  negligent.  The  follow- 
ing are  samples  of  the  authorities  referred 


leged  false  representations.  If  a  loss  had  oc- 
curred during  that  time,  he  could,  for  aught 
that  appears  in  the  record,  have  claimed  and  re- 
covered indemnity  from  the  plaintiff  to  the  ex- 
tent of  the  policy.  The  defense  as  presented 
was  unfair  and  inequitable  In  every  respect,  and 
ought  not  to  have  been  allowed." 

The  agent  of  a  mutual  hail  insurance  com- 
pany, in  soliciting  the  Insured  for  a  policy, 
greatly  exaggerated  the  number  of  members  in 
the  company,  and  also  the  amount  of  property 
insured.  This  was  urged  by  the  assured  as  a 
defense  to  an  action  upon  a  premium  note :  but 
It  appeared  upon  the  trial  that  he  had  become 
aware  of  the  extent  of  the  exaggeration  while 
the  policy  was  in  force,  and  had  made  no  at- 
tempt to  repudiate  the  obligation  by  cancela- 
tion of  the  policy,  until  suit  upon  the  note  a 
couple  of  months  later,  after  the  danger  of  loss 
was  over.  It  was  held  that  he  did  not  bring 
himself  within  Dak.  Comp.  Laws.  $  3501.  which 
requires  a  prompt  rescission  upon  discovery  of 
the  facts  entitling  a  party  thereto,  and  a  res- 
toration to  the  other  party  of  everything  of 
value  which  he  has  received  from  him  under  the 
contract ;  and  he  was  therefore  held  liable  upon 
the  premium  note.  Northwestern  Mut.  Hall 
Ins.  Co.  v.  Fleming.  12  S.  D.  36.  80  N.  W.  147. 

So,  in  Eichman  v.  Hersker.  170  Pa.  402.  33 
Atl.  229,  where  there  was  a  fraudulent  represen- 
tation by  the  agent  as  to  the  extent  of  the 
membership  in  a  mutual  company,  thereby  In- 
ducing the  insured  to  take  out  a  policy,  it  was 
held  that  the  retention  of  the  policy  and  the 
continued  payment  of  assessments  by  the  In- 
sured after  he  had  learned  of  the  fraud  estopped 
him  from  denying  liability  to  the  company's  re- 
ceiver for  assessments  necessitated  by  losses 
occurring  during  the  life  of  his  policy. 

b.  Effect  of  attempted  rescission. 

Of  course,  the  retention  of  the  policy  after 
an  attempt  has  \ieen  made  to  return  the  same, 
because  of  its  noncompliance  with  the  appli- 
cation, does  not  affect  the  applicant's  rights, 
or  render  him  liable  upon  a  premium  note,  where 
such  offer  to  return  was  made  with  due  dili- 
gence. Jones  V.  Gilbert,  93  Ga.  604.  20  8.  E. 
48. 

M'hai  is  effectual  rescission. 

A  return,  or  offer  to  return,  to  the  Insurer's 
general  agent  Is  sulllclent.  .Tones  v.  Gilbert* 
93  Ga.  004.  20  S.  E.  48. 
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to:  M'arder,  B.  d  G.  Co.  v.  Whitish,  77  Wis. 
433,  434,  46  N.  W.  540,  where  the  rule  in 
Mamlock  v.  Fairbanks  was  inferentially  af- 
iirmed.  The  injured  person,  by  false  repre- 
sentations made  at  the  time,  was  induced  to 
sign  a  paper,  which  was  immediately  taken 
away  by  the  wrongdoer.  The  court  said: 
"This  is  not  the  case  of  a  party,  in  the  ab- 
sence of  fraud  or  mistake,  failing  to  know 
the  contents  of  a  written  instrument  signed 
by  himself  by  reason  of  his  own  negligence 
or  want  of  reasonable  care,  as  ... 
Herbst  v.  Lowe,  65  Wis.  316,  26  N.  W.  751. 
.  .  .  Certainly  no  one  will  contend  that 
a  person  can  procure  the  signature  of  a 
party  to  a  contract  by  false  representations, 
and  then  enforce  the  contract  on  the  ground 
that,  had  the  party  so  deceived  been  more  ' 


vigilant,  he  would  have  discovered  the  fraud 
in  time  to  have  withheld  his  signature  from 
the  contract.  In  other  words,  a  person  can- 
not procure  a  contract  in  his  favor  by 
fraud,  and  then  bar  a  defense  to  it  on  the 
ground  that  had  not  the  other  party  been 
so  ignorant  or  negligent  he  could  not  have 
succeeded  in  deceiving  him." 

That  clearly  shows  that  the  court  did  not 
have  in  mind  the  action  of  a  person  in  ac- 
cepting an  article  in  fulfilment  of  an  order 
therefor,  nothing  being  then  done  to  prevent 
or  deter  such  person  from  seeing  obvious  de- 
partures from  the  thing  bargained  for.  The 
distinction  between  the  two  classes  of  cases 
has  not  always  been  carefully  pointed  out 
in  legal  opinions,  and  not  always  recognized, 
leading  to  expressions  therein  quite  liable 


Return  to  the  soliciting  agent  Is  sufficient 
when  the  policy  does  not  conform  to  the  ap- 
plication, although  the  policy  contains  a  pro- 
vision limiting  the  agent's  powers.  New  York 
L.  Ins.  Co.  V.  Baston,  69  III.  App.  479.  The 
clause  is  Inoperative  as  to  applicant  since  no 
provision  of  a  policy,  not  accepted,  can  be  bind- 
ing upon  him,  and  the  soliciting  agent  has  the 
apparent  authority,  outside  the  stipulations  of 
the  policy,  to  accept  a  rescission. 

An  agent  "to  receive  applications  and  send 
them  to  the  company,"  is  held,  however,  in 
Susquehanna  Mut.  F.  Ins.  Co.  v.  Swank,  102 
Pa.  17,  to  be  the  agent  of  the  insured,  and  not 
of  the  insurer,  as  regards  a  return  of  the  policy. 
So  that  the  sending  of  a  policy  to  such  agent 
for  correction  or  rescission  is  ineffectual  as  a 
return  to  the  company,  where  such  agent  re- 
tains it,  and  does  not  forward  it  to  the  com- 
pany. 

The  return  of  a  policy  Is  not  effectual  where 
made,  not  to  the  agent,  but  to  his  father,  among 
whose  papers  It  Is  found  after  his  death,  where 
it  appears  that  such  father  was  not  in  any  way 
connected  with  the  affairs  of  the  insurance  com- 
pany. Leigh  V.  Brown,  99  Ga.  258,  25  S.  B. 
621. 

c.  Effect  of  agenVa  reassurances. 

The  effect  of  a  reassurance  as  to  the  validity 
of  the  policy,  on  objection  to  its  terms,  has 
been  variously  treated. 

The  property  covered  by  the  policy  In  Maher 
V.  Hlbernla  Ins.  Co.  67  N.  Y.  283,  was  de- 
scribed as  "occupied  as  dwelling."  The  agent 
knew  to  the  contrary*,  that  the  lower  floor  was 
used  as  a  store,  but  told  the  Insured  that  the 
description  was  sufficient.  On  receipt  of  the 
policy,  insured  again  complained  of  the  de- 
scription, and  was  again  reassured  by  the  agent 
that  it  was  all  right.  The  officers  of  the  com- 
pany also  were  aware  of  the  condition  of  the 
property  from  personal  inspection.  On  refusal 
to  pay  the  loss  on  the  ground  of  misdescrip- 
tion of  the  risk,  relief  was  sought  by  way  of 
reformation  in  equity,  and  was  granted  by  the 
court,  which  recognized  that  the  parol-evidence 
rule  would  prevent  a  recovery  at  law.  While 
tt  is  stated  that  the  assured  must  ordinarily 
make  himself  master  of  the  form  and  contents 
of  his  policy  when  he  receives  it.  tt  is  different 
when  he  Is  prevented,  or  thrown  off  his  guard 
and  dissuaded,  therefrom  by  the  act  or  decla- 
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ration  of  the  Insurer.  The  evidence  in  regard  to 
the  agent's  representations,  both  at  the  time 
of  the  application  and  on  receipt  of  the  policy 
"was  material  and  competent,  as  tending  to 
show  that  the  plaintiff  was  not  careless, — ^was 
not  thoughtlessly  satisfied  with  the  terms  of 
the  policy, — ^but  sought  an  emendation  thereof, 
and  was  baulked  of  a  successful  pursuit  there- 
of by  the  action  and  declaration  of  the  defend- 
ants through  their  agents  and  officers." 

Upon  receipt  of  the  policy  in  Oerman  Ins. 
Co.  V.  Davis,  6  Kan.  App.  268,  51  Pa'c.  60,  the 
insured  noted  that  the  title  to  the  property  was 
written  In  his  wife's  name  through  the  negli- 
gence of  the  agent  In  falling  to  inquire  con- 
cerning the  title  at  the  time  of  the  applica- 
tion. He  immediately  gave  notice  of  the  er- 
ror to  the  agent,  and  requested  correction,  but 
was  told  that  "that  would  make  no  difference." 
Relying  upon  this  statement  of  the  agent,  the 
insured  retained  the  policy  without  further  ob- 
jection until  loss.  Under  these  circumstances 
the  retention  of  the  policy  was  held  by  the 
court  not  to  amount  to  an  assent  to  Its  terms, 
and  relief  was  granted  by  reformation  and  en- 
forcement after  loss. 

A  hard  case  on  the  insured,  however,  appears 
hi  Mecke  v.  Life  Ins.  Co.  8  Phlla.  6.  It  ap- 
peared that  the  Insured  agreed  with  the  agent 
upon  an  endowment  policy  nonforfeitable  after 
the  expiration  of  two  years.  The  application, 
written  and  signed  by  the  Insured  himself,  con- 
tained no  provision  for  nonforfeiture ;  nor  did 
the  policy.  On  receipt  of  the  latter  and  ex- 
amination of  its  terms,  the  insured  found  that 
It  contained  no  nonforfeiture  provision,  and 
immediately  complained  to  the  resident  general 
agent  of  the  company,  who  assured  him  that 
the  company  would  make  it  all  right.  Rely- 
ing upon  this,  he  kept  the  policy,  and  paid  two 
premiums  without  objection.  On  demand  for 
the  third  premium,  he  applied  to  the  company 
for  a  nonforfeitable  policy,  such  as  he  had 
agreed  upon  with  the  agent.  The  company  re- 
fusing to  issue  such  policy  to  him,  he  attempt- 
ed to  rescind  and  recover  back  the  premiums 
which  he  had  already  paid.  The  court,  however, 
refused  to  give  him  this  relief,  saying  that 
"originally  he  might  have  abandoned  the  con- 
tract and  treated  It  as  a  nullity,  and  claimed  the 
consideration.  But,  having  made  his  election 
to  keep  the  policy,  which  he  received  as  a  sub- 
sisting contract,  and  having  thereby  Imposed  the 
risk  upon  the  defendants  for  two  years,  it  wa9 
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to  cause  one  to  go  astray  if  he  does  not  keep 
in  mind  the  philosophy  of  the  rule  that 
caveat  emptor  applies  when  no  deceit  is  ex- 
ercised to  reasonably  excuse  a  person  from 
dealing  at  arm's  length,  and  not  when  there 
is  such  deceit;  and  therefore,  while  it  may 
not  apply  to  estop  a  person  from  success- 
fully complaining  of  a  transaction  on  ac- 
count of  what  occurred  at  the  time  of  en- 
tering into  it.  it  may  as  to  electing  whether 
to  abide  by  the  transaction  if  he  is  inex- 
cusably negligent  in  the  matter.  Those  dis- 
tinctions are  accurately  pointed  out  in  the 
reasoning  of  Judge  Sanborn  in  New  York 
Jj.  Ins.  Co.  V.  McMaster,  30  C.  C.  A.  532, 
57  U.  S.  App.  638,  87  Fed.  63,  and  40  C.  C. 
A.  119,  99  Fed.  856. 

Another  of  the  authorities  relied  on  by 
counsel — one  which  he  insists  is  directly  in 
conflict  with  Mamlock  v.  Fairbanks,  and  is 
supported  by  the  better  reasoning — is  Strohn 
V.  Detroit  d  M,  R.  Co,  21  Wis.  654,  94  Am. 
Dec.  504;  citing  Boorman  v.  American  Exp. 
Co.  21  Wis.  154,  and  King  v.  WoodbridgCy 
34  Vt.  565,  in  both  of  which  it  was  held  that 
a  party  is  presumed  to  consent  to  the  con- 
ditions of  a  paper  to  which  he  deliberately 
becomes  ^  party,  the  idea  being  that  it  would 
be  negligence  for  him  not  to  know  its  con- 
tents; and,  so  such  knowledge  is  oonclu- 
siv^ely  presumed  in  the  absence  of  some  rea- 


sonable excuse  for  his  ignorance.  So  far  as 
the  expressions  in  the  Boorman  and  Strohn 
Cases  indicate  that  mere  ignorance  is  a 
suiGcient  excuse  for  avoiding  a  paper,  they 
have  not  been  followed  in  recent  years,-  as 
we  have  shown.  The  real  situation  in  the 
Strohn  Case  is  that  property  was  delivered 
to  the  railway  company  for  transportation 
on  the  faith  of  a  verbal  understanding  had 
at  the  time  of  the  delivery.  The  property 
had  been  sent  forward  and  was  so  situated 
that  the  transaction  could  not  be  varied 
when  the  freight  receipt,  containing  the 
clause  complained  of.  was  delivered  to  the 
shipper.,  Speaking  to  those  circumstances 
the  court  said  the  shipper  had  a  right  to  rely 
on  the  verbal  understanding,  and  was  not 
bound,  immediately  upon  receiving  the 
freight  receipt,  to  examine  it,  and  used  ex- 
pressions, it  is  true,  somewhat  out  of  har- 
mony with  Mamlock  v.  Fairbanks.  The  case 
has  never  been  cited  by  this  court  during 
the  thirty-six  years  since  it  was  decided  to 
sustain  such  expressions  as  good  law;  while 
Mamlock  v.  Fairbanks  has  been  followed 
over  and  over  again,  is  firmly  entrenched  in 
the  jurisprudence  of  the  state,  and  is  treated 
by  text  writers  and  courts  elsewhere  as  pro- 
claiming sound  doctrine.  The  Strohn  Case, 
with  the  limitations  necessary  to  harmonize 
it    with    current    authority,    was    cited    in 


afterwards  too  late  for  him  to  adopt  the  other 
course.  Men  cannot  by  their  own  conduct  and 
DegUgence  imitose  burdens  upon  those  with 
whom  they  deal,  and  then  claim  to  stand  In  the 
position  of  persons  who.  In  the  assertion*  of 
their  own  rights,  have  been  mindful  of  their 
obligations  to  others.** 

In  Indiana  such  representations  as  to  the 
effect  of  provisions  in  the  policy  known  to  the 
insured  are  taken  to  be  nothing  more  than  a 
construction  of  the  policy's  terms,  upon  which 
it  is  said  fraud  cannot  be  predicated.  It  Is 
thus  held  in  Farmers'  Mut.  F.  Ins.  Asso.  v. 
Kryder,  5  Ind.  App.  430,  51  Am.  St.  Rep.  284, 
81  N.  E.  851,  that  the  statement  of  the  insurer's 
agent  that  a  policy  covering  "barn :  contents 
therein"  would  protect  horses  while  on  the 
farm,  is  insufficient  to  support  a  charge  of 
fraud,  the  insured  having  read  his  contract. 

Similarly,  In  Fidelity  &  C.  Co.  v.  Teter.  136 
Ind.  672,  36  N.  E.  283.  no  recovery  for  an 
injury  received  from  a  fall  from  a  hayloft  while 
caring  for  horses  in  the  course  of  transporta- 
tion was  allowed  on  a  policy  clearly  insuring 
only  against  injuries  resulting  from  the  hazard 
of  travel,  although  the  insurer's  agent  had  rep- 
resented to  the  insured  that  the  policy,  proper- 
ly construed,  covered  accidents  received  from 
whatever  source. 

J.  W.  OlUum  &  Co.  V.  Fire  Asso.  106  Mo.  App. 
673.  80  S.  W.  283.  is  a  case  of  similar  nature, 
in  which  the  insured  attempted  to  Justify  a 
breach  of  the  iron-safe  provision  of  his  policy, 
of  which  he  was  aware,  by  an  agreement  that 
it  need  not  be  observed,  made  with  the  insurer's 
agent  at  the  time  of  application  and  reassert- 
ed on  delivery  of  the  policy.  Retention  of  the 
written  policy  con^radlrtlnir  such  agreement  Is 
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deemed  an  assent  to  its  terms,  and  recovery  was 
denied. 

IX.  Distinction  between  action  at  law  and  suit 

in  equity. 

In  some  cases  In  which  the  parol-evidence  rule 
is  applied  to  an  action  at  law  upon  the  itolicy, 
which  is  taken  as  an  affirmation  of  its  terms 
as  written,  the  court  distinctly  recognizes  that 
relief  might  be  granted  in  equity  by  way  of 
reformation  or  rescission  in  spite  of  the  policy's 
retention. 

This  is  clear  in  Germania  Ins.  Co.  v.  Brom- 
well,  62  Ark.  43,  34  S.  W.  83.  Says  the  court : 
'*If  the  asrent  of  the  insurance  company  agreed 
with  appellee  that  he  need  not  keep  books,  he 
should  have  refused  to  accept  a  policy  In  which 
it  was  expressly  stipulated  that  he  should  keep 
books.  If,  through  mistake,  he  accepted  a  pol- 
icy which  did  not  express  the  contract  made 
with  the  agent,  he  should  have  applied  to  a 
court  of  equity  to  have  the  contract  reformed. 
Having  brought  his  action  at  law  upon  the 
policy,  and  prosecuted  It  to  Judgment,  be  has 
elected  to  treat  it  as  expressing  the  true  con- 
tract between  himself  and  the  company,  and 
he  cannot  now  recede  from  it  or  contradict  it. 
Washburn  v.  Great  Western  Ins.  Co.  114  Mass. 
175.  We  must  therefore,  in  considering  this 
case,  disregard  entirely  the  testimony  of  oral 
contemporaneous  declarations  which  contradict 
the  provisions  of  the  policy.*' 

"Had  the  plaintiff's  case  been  framed  with  a 
view  to  correct  a  mistake  or  omission  in  the 
policy,"  says  the  Cincinnati  superior  court  in 
Madison  Ins.  Co.  v.  Fellowes,  1  Disney  (Ohloi 
217,  "the  testimony  would  certainly  have  been 
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Schaller  v.  Chicago  d  N.  IV.  R.  Co.  97  Wis. 
31,  71  N.  W.  1042,  this  language  being  used: 
"From  the  delivery  and  acceptance  of  the 
bill  of  lading  at  the  time  the  goods  were  de- 
livered to  defendant  for  shipment,  the  pre- 
sumption arises  that  plaintiff  assented  to  it. 
.  .  .  The  presumption  is  not  conclusive, 
but  mere  ignorance  of  the  contents  of  the 
bill  of  lading,  arising  from  failure  to  read  it 
or  to  make  more  reasonable  effort  to  obtain 
information  in  that  regard,  in  the  absence 
of  any  evidence  of  fraud  on  the  part  of  the 
defendant,  or  of  the  use  of  any  means  to 
deter  the  shipper  from  fully  understanding 
the  contract,  is  not  sufficient  to  overcome 
it."  Again  the  court,  after  saying,  in  effect, 
that  ignorance  is  no  defense  to  a  contract 
where  the  making  thereof  springs  from  in- 
excusable neglect,  used  this  language:  ''The 
familiar  rule  applies  that,  if  a  person  makes 
a  written  contract,  with  another,  he  takes 
upon  himself  the  responsibility  of  acting  in- 
telligently, and  exercising  ordinary  care  to 
inform  himself  of  its  provisions.  Failure 
to  read  the  contract  or  to  examine  it,  or,  in 
case. of  inability  to  do  so  without  assistance, 
to  obtain  such  assistance  if  reasonably  with- 
in reach,  is  negligence  as  a  matter  of  law." 
To  the  same  effect  are  Herbst  v.  Lowe,  65 
Wis.  316,  26  N.  W.  751 ;  Fuller  v.  Madison 
Mut.  Ins.   Co.   36  Wis.   599;    Bonneville  v. 


Western  Assur.  Co.  68  Wis.  298,  32  N.  W. 
34;  Wilcox  v.  Continental  Ins.  Co.  85  Wis. 
197,  55  N.  W.  188:  J,  A.  Coates  d  Sons  v. 
Buck,  93  Wis.  128,  67  N.  W.  23.  In  this 
class  of  cases  the  question  involved  was. 
Under  what  circumstances  can  a  person,  by 
oral  evidence,  impeach  a  written  contract? 
As  shown  in  the  Federal  cases,  the  deceit 
of  one  person  affecting  the  conduct  of  an- 
other in  becoming  a  party  to  a  written  in- 
strument, must  refer  to  the  particular  in- 
strument in  controversy,  and  to  deceit  in 
the  transaction  leading  to  the  injured 
party's  signing  or  accepting  the  instrument. 
That  applies  in  this  case  to  the  signing  of 
the  applications  for  insurance,  but  not  to 
the  acceptance  and  retention  of  the  policies. 
Another  of  the  authorities  cited  on  this 
branch  of  the  case  is  Gunther  v.  Ullrich,  82 
Wis.  222,  33  Am.  St.  Rep.  32,  52  N.  W.  88, 
where  a  person  purchased  real  estate  on  the 
faith  of  false  representations,  made  at  the 
time  of  the  purchase,  respecting  the  loca- 
tion of  the  property.  West  v.  Wright,  98 
Ind.  335,  is  another  case.  There  a  person 
purchased  land  of  another  on  the  faith  of 
false  representations  made  by  such  other  as 
to  the  record  title  to  the  property.  Strong 
language  was  used  in  deciding  the  case,  con- 
demning the  transaction  and  stating  the 
law  along  lines  many  time«  laid  down  by 


competent ;  but,  as  it  was.  It  simply  went  to  set 
up  a  parol  agreement  in  contradiction  to  an 
agreement  In  writing.  By  the  terms  of  the  pol- 
icy made  and  accepted  as  the  contract  between 
the  parties  it  was  expressly  declared  to  be 
the  agreement  of  the  parties  that  it  should  not 
have  effect  In  case  there  was  any  other  insur- 
ance upon  the  premises  not  mentioned  In.  or  In- 
dorsed upon,  the  policy  Itself.  By  the  proof 
offered,  it  was  sought  to  •  establish  that  such 
was  not  the  agreement  of  the  parties,  but  that, 
at  the  time  of  making  the  policy,  the  .agree- 
ment was  that  it  should  have  effect  notwlth 
standing  the  indorsement  was  not  made. 
.  .  .  *A  court  of  law  must  act  on  the  agree- 
ment as  it  is;  It  cannot  strike  out  or  change 
any  part,  or  add  anything  to  it  so  as  to  con- 
tradict or  vary  the  agreement  contained  in  the 
written  Instrument.  The  parol  evidence  of- 
fered in  this  case  is,  therefore,  clearly  not  ad- 
missible: and,  taking  the  policy  as  It  Is.  the 
plaintiffs  cannot  recover.'  But,  to  authorize  a 
relief  in  equity,  a  case  of  fraud  or  mistake  must 
be  made  by  the  bill  or  appear  from  the  plead- 
ings In  the  cause ;  otherwise  the  evidence  can- 
not be  received." 

"But  If,  from  mistake  or  fraud,  an  agree- 
ment is  so  defective,"  says  the  court  In  Bar- 
rett V.  Union  Mut.  F.  Ins.  Co.  7  Cush.  175, 
speaking  of  a  policy  upon  which  additional  In- 
surance disclosed  by  the  agent  had  not  been 
noted,  "that.  Instead  of  conveying  the  meaning 
of  the  parties,  It  expresses  a  different  or  op- 
posite intent.  If  relief  can  be  given  at  all,  It 
must  be  sought  exclusively  In  a  court  of  equity. 
A  court  of  law  must  act  on  the  agreement  as  It 
is ;  It  cannot  strike  out  or  change  any  part,  or 
add  anything  to  It,  so  as  to  contradict  or  vary 
07  L.  R.  A. 


the  agreement  contained  In  the  written  instru- 
ment." 

So.  In  Mutual  Reserve  Fund  Life  Asso.  v. 
Stephens,  115  Ga.  192,  41  S.  E.  679,  where  an 
action  upon  a  policy  was  defeated  by  breach  of 
Its  provision  for  payment  of  premiums  In  cash, 
In  spite  of  the  agent's  representation  that  the 
premium  might  be  paid  by  note,  the  court  dis- 
tinctly recognizes  that  rescission  might  have 
been  granted  had  It  been  sought  within  a  rea- 
sonable time  after  delivery  of  the  policy. 

The  authorities  "negative  the  Idea  that  one 
may  reduce  his  oral  agreement  to  writing,  for- 
mally execute  or  accept  and  keep  it,  and  at  a 
later  time  Ignore  the  solemn  writing,  and  bring 
an  action  upon  a  preliminary  agreement.  This 
would  be  an  innovation  that  would  render  writ- 
ten contracts  no  better  than  oral  ones,  and 
practically  make  them  subject  to  variation  and 
contradiction  by  parol,  and,  by  indirection, 
evade  one  of  the  best  and  most  uniformly  set- 
tled rules  of  law,  and  render  obsolete  a  branch 
of  equity  Jurisdiction."  Klels  v.  Niagara  F.  Ins. 
Co.    117    Mich.    469,    76    N.    W.    155. 

A  dictum  appears  in  Taylor  v.  Glens  Palls 
Ins.  Co.  44  Fla.  273,  32  So.  887,  that  an  ac- 
tion at  law  could  not  have  been  maintained  by 
the  Insured  on  a  policy  erroneously  written  in 
favor  of  the  deceased  owner  of  the  property,  al- 
though the  policy  was  In  that  case  reformed. 

A  similar  statement  Is  found  In  Maher '  v. 
Hlbernla  Ins.  Co.  67  N.  Y.  283,  where  a  policy 
misdescrlbing  the  occupancy  of  the  premises  was 
reformed  after  loss. 

See  also  Holmes  v.  Charlestown  Mut.  F.  Ins. 
Co.  10  Met,  211,  43  Am.  Dec.  428,  infra,  IV., 
a,  1,  (a).  W.  A. 
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this  court,  but  having  no  reference  to  such 
a  situation  as  that  here  presented,  so  far  as 
relates  to  the  acceptance  and  retention  of 
the  policies,  leaving  out  of  view  for  the  time 
being  the  question  of  whether  anything  oc- 
curred subsequent  to  the  making  of  the  ap- 
plications to  induce  such  acceptance  and  re- 
tention, reasonably  calculated  to  deter  the 
applicants  from  examining  the  policies.  Mc- 
Kinnon  v.  Yollmary  75  Wis.  82,  6  L.  R.  A. 
121,  17  Am.  St.  Rep.   178,  43  N.  W.  800; 
Montreal  River  Lumber  Co,  v.  Mihills,  80 
Wis.  540,  50  N.  W.  507 ;  Porter  v.  Beattie, 
88  Wis.  22,  59  N.  W.  499 ;  Beetle  v.  Ander- 
son, 98  Wis.  6,  73  N.  W.  560;  Hart  v.  Moul- 
ton,  104  Wis.  349,  359,  76  Am.  St.  Rep.  881, 
80  N.  W.  599.  Counsel  quotes,  and  recited  it 
upon  the  oral  argument  with  appropriate 
emphasis,  overlooking,  as  it  seems,  that  it 
does  not  apply  to  the  facts  of  this  case, — 
leaving  out  of  view  for  the  moment,  as  be- 
fore said,  the  question  of  whether  any  cir- 
cumstance occurred  at  the  time  of  the  de- 
livery of  the  policies  reasonably  calculated 
to  mislead  the  persons  insured, — ^this  lan- 
guage from  West  v.  Wright,  98  Ind.  335: 
^'I  cannot,  however,  assent  to  extend  the 
maxim,  Caveat  emptor,  so  far  as  to  hold 
.    .     .    that  where  a  vendor  of  real  estate, 
for  the  fraudulent  purpose  of  effecting  a 
sale,  makes  a  positive  representation  of  par- 
ticular facte  respecting  the  title,  which  he 
knows  or  has  good  reason  to  believe  to  be 
false,  and  which  turn  out  to  be  false  in  fact, 
but  which,  if  true,  would  make  the  title 
good,  he  cannot  be  held  liable  in  an  action 
for  the  fraud,  or  the  vendee  can  have  no 
right  to  rescind,  because  he  had  it  in  his 
power   to  ascertain   from   the   records   the 
truth  or  falsehood  of  the  representation  and 
the  true  state  of  the  title,  but  has  neglected 
to  do  so,  in  reliance  upon  the  truth  of  the 
vendor's  representation  of  the  facts.    There 
may  be  good  prudential  reasons  why,  when 
I  am  selling  you  a  piece  of  land,  or  a  mort- 
gajnre,  you  should  not  rely  upon  my  state- 
ment of  the  facts  of  the  title,  but  if  I  have 
made  that  statement  for  the  fraudulent  pur- 
pose of  inducing  you  to  purchase,  and  you 
have  in  good  faith  made  the  purchase  in  re- 
liance upon  its  truth,  instead  of  making  the 
■examination   for  yourself,   it   does   not   lie 
with  me  to  say  to  you,  'It  is  true  that  I  lied 
to  you,  and  for  the  purpose  of  defrauding 
you,  but  you  were  guilty  of  negligence,  of 
want  of  ordinary  care,  in  believing  that  I 
told  the  truth;  and  because  you  trusted  to 
my  word,  when  you  ought  to  have  suspected 
me  of  falsehood,  I  am  entitled  to  the  fruits 
of  my  falsehood  and  cunning,  and  you  are 
without  remedy.'  '* 

It  will  be  easily  seen  that  the  court  held 
that  there  was  no  negligence  on  the  part  of 
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the  injured  person  in  that  case,  because  he 
relied  upon  the  positive  representations 
made  by  the  wrongdoer  at  the  time  the 
transaction  was  entered  into.  To  make  that 
apply  to  this  case  we  must  be  able  to  point 
to  something  said  or  done  by  the  appellant 
at  the  time  the  policies  were  delivered,  rea- 
sonably calculated  to  deter  the  persons  re- 
ceiving the  same  from  making  any  examina- 
tion thereof.  Prince  v.  Overholser,  75  Wis. 
646,  44  N.  W.  775,  was  referred  to.  There 
the  rule  of  Mamlook  v.  Fairbanks  was  ex- 
pressly affirmed,  the  court  saying,  in  effect, 
that  to  take  the  case  out  of  the  rule  there 
must  be  fraud  or  mistake  of  such  a  nature 
that  the  defendant  could  not,  with  reason- 
able diligence,  acquire  knowledge  thereof 
when  put  upon  his  inquiry. 

We  should  say,  in  passing,  that  we  deem 
it  to  be  elementary  law,  as  held  in  Locke  v. 
Williamson,  that  when  a  person  receives 
an  article  pursuant  to  an  order  or  contract 
therefor,  he  is  put  upon  inquiry  as  to  de- 
partures therein  from  the  thing  bargained 
for,  which  are  open  to  ordinary  observation, 
nothing  occurring  then  to  induce  him  to  ac- 
cept the  article  as  satisfying  the  order  or 
contract  without  examining  it.  Such  is  the 
rule  laid  down  in  the  Federal  court  in  the 
McMaster  Cases  in  all  stages  of  the  litigation 
over  the  six  policies  involved  in  the  trans- 
action, with  which  the  court  had  to  deal. 
In  all  stages  of  the  litigation  up  to  and 
inclusive  of  the  final  disposition  thereof  by 
the  Supreme  Court  of  the  United  States,  as 
we  shall  see  hereafter,  the  rule  we  have 
stated  was  clearly  recognized  and  applied. 
We  might  go  on  through  substantially  all 
the  g^eat  array  of  cases  cited  by  counsel 
to  show  that  deceit  practised  by  the  appel- 
lant's agent  in  obtaining  the  applications 
for  ihsurance  excused  the  applicants  from 
making  any  examination  of  their  policies 
when  received,  with  the  same  result  as  with 
those  to  which  we  have  referred.  To  do  so 
would  draw  this  opinion  out  to  a  very  great 
length,  which  is  what  we  desire  to  avoid. 
We  will  suspend  on  the  question  here  dis- 
cussed, believing  that  the  law  is  fully  estab- 
lished, and  that  we  have  clearly  demon- 
strated it,  that  a  person  is  negligent  in  re- 
ceiving an  article  and  accepting  it  without 
any  examination  thereof,  wholly  relying  on 
representations,  whether  fraudulent  or  not, 
made  at  or  previous  to  the  time  when  the 
article  was  contracted  for  or  ordered.  In 
this  it  should  be  imderstood  that  the  mere 
reception  of  the  artiole  does  not  imply  ac- 
ceptance thereof  till  the  expiration  of  rea- 
sonable time  for  examination.  That  is  the 
rule  of  Locke  v.  Williamson. 

It  is  earnestly  contended  by  counsel  for 
respondent  that  the  former  decision,  holding 
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that  negligence  on  the  part  of  the  insured 
persons,  in  receiving  and  retaining  the  poli- 
■cies  for  a  long  time  without  objection, 
stands  eifectively  in  the  way  of  respondent's 
recovery,  is  wrong  on  principle:  (1)  Be- 
•cause  negligence  does  not  preclude  relief  by 
■a  person  damaged  by  intentional  wrong- 
doing; (2)  negligence  of  one  does  not  ac- 
crue to  the  benefit  of  another  to  whom  he 
owes  no  duty;  (3)  the  court's  decision  is 
out  of  harmony  with  the  doctrine  that  a  per- 
son cannot  profit  by  his  own  wrong:  (4) 
nothing  short  of  actual  knowledge  prevents 
relief  till  the  right  involved  is  extinguished 
by  the  statute  of  limitations, — ^that  reason- 
able means  of  knowledge,  and  negligence  in 
not  profiting  by  it,  from  which  knowledge 
in  fact  is  presumed,  is  not  sufficient.  We 
will  briefly  answer  each  of  the  propositions, 
though  in  doing  so  we  must  repeat,  some- 
what, what  was  formerly  said. 

1.  The  conclusive  answer  to  the  first  prop- 
osition is  that  it  does  not  necessarily  apply 
here,  leaving  out  of  view  the  question  of 
whether  anything  occurred  inducing  belief 
as  to  the  character  of  the  policies  at  the 
time  they  were  received,  because  it  relates 
onlv  to  when  there  is  a  concurrence  of  in- 
tentional  wrongdoing  and  negligence  produc- 
ing the  injury,  not  where  inexcusable  inad- 
vertence actually  intervenes  between  the 
wrong  and  the  injury  complained  of,  so  as 
to  stand  as  the  real  producing  cause  of  such 
injury. 

2,  3.  The  second  proposition  does  not  fit 
this  case,  because  the  inexcusable  negli- 
gence of  a  person,  in  entering  into  or  abid- 
ing by  a  business  transaction  with  another 
guilty  of  deception,  influencing  such  per- 
son's conduct  in  the  matter,  is  not  held  to 
be  a  direct  defense  to  such  person's  claim 
for  redress,  but  to  be  evidence  of  acquies- 
<«nce  with  knowledge  of  the  facts,  or  in  con- 
nection with  injury  to  such  other  by  delay 
in  such  person's  asserting  his  right  to  re- 
lief, if  such  assertion  were  successful,  or  in 
connection  with  some  other  efficient  circum- 
stance, to  estop  such  person  from  doing  any- 
thing inconsistent  therewith.  Even  a  wrong- 
doer has  rights  which  the  law  respects.  A 
person  injuriously  afi'ected  by  the  wrong  of 
another  in  a  business  transaction  may  him- 
self be  guilty  of  wrong  in  asserting  his  right 
to  redress,  so  affecting  the  latter  as  to  give 
him  the  right  to  use  the  doctrine  of  estoppel 
for  his  protection  against  the  former's  claim. 
A  third  answer  is  this:  Inexcusable  negli- 
gence of  a  person  in  his  business  transac- 
tions with  another  is  not,  as  said  in  the 
former  opinion,  held  to  be  a  defense  to  the 
former's  claim  for  redress  out  of  any  favor 
found  in  the  law  for  the  latter,  or  defense, 
strictly  so  called,  to  such  claim  at  all,  in 
67  L.  R.  A. 


any  other  sense  than  that  the  law  affords 
no  redress  under  the  circumstances,  its  pol- 
icy being  only  to  aid  those  who  use  some 
reasonable  degree  of  care  to  guard  their  own 
interests.  All  of  such  reasons,  we  apprehend, 
will  readily  be  recognized  as  elementary 
law. 

Answering  more  particularly  counsel's 
first  proposition,  a  contract  entered  into  by 
fraud  on  one  side,  or  mistake  through  negli- 
gence on  the  other,  is  not  absolutely  void. 
While  in  one  sense  it  is  not  the  contract  of 
the  latter  at  all,  because  of  his  nonassent  to 
its  terms  with  knowledge  of  the  facts,  he 
may  add  the  element  of  assent  at  any  time, 
actually  or  constructively.  Such  a  trans- 
action is  not  then,  in  a  legal  sense,  abso- 
lutely void;  it  is  only  voidable.  Weed  v. 
Page,  7  Wis.  503,  512;  Potter  v.  Taggart, 
54  Wis.  395,  400,  11  N.  W.  678.  When  the 
essential  element  of  assent  is  added,  it  gives 
effect  to  the  transaction  as  a  binding  con- 
tract from  the  beginning,  the  same  as  if  no 
deception  had  been  practised.  The  evidence 
of  such  assent  may  rest  solely  in  inexcusable 
neglect  of  the  injured  person  to  do  anything 
inconsistent  with  the  validitv  of  the  con- 
tract.  Then  if  such  person  fails  to  recover, 
such  other  does  not,  in  the  sense  of  the  salu- 
tary doctrine  which  counsel  invokes,  profit 
by  his  own  wrong,  but  by  such  person's  sub- 
mission to  the  wrong.  Or,  if  the  other  ele- 
ment be  added,  of  misleading  the  wrongdoer 
himself  in  the  meantime,  the  recovery  is  de- 
feated by  such  person's  own  wrong,  mis- 
leading the  first  wrongdoer  to  his  prejudice, 
upon  principles  of  estoppel.  Speaking  of 
contracts  voidable  for  fraud,  it  is  said  in 
Wald's  Pollock,  Contr.  p.  539:  "Omission  to 
repudiate  within  a  reasonable  time  is  evi- 
dence, and  may  be  conclusive  evidence,  of  an 
election  to  affirm  the  contract;  and  this," 
says  the  writer,  "is  in  truth  the  only  effect 
of  lapse  of  time, '  by  itself.  Again  the  writer 
says  (p.  541):  "The  party  who  made  the 
misrepresentation  in  the  first  instance  may 
have  acted  on  the  faith  of  the  contract  being 
valid  in  such  a  manner  that  a  subsequent  re- 
scission would  work  irreparable  injury  tc 
him." 

Keeping  in  mind  that  rescission,  Avhether 
the  object  of  a  suit  in  equity  or  forming  the 
basis  of  a  rescission  at  law,  is  governed  by 
equitable  principles  (Gates  v.  Raymond, 
106  Wis.  657,  82  N.  \V.  530;  Gay  v.  D.  M. 
Oshoi-ne  d  Co.  102  Wis.  641,  78  N.  W.  1079: 
Ludington  v.  Patton,  111  Wis.  208,  86  N. 
W.  571),  the  application  of  this  language 
from  the  opinion  of  Sir  Barnes  Peacock,  in 
Lindsay  Petroleum  Co.  v.  Hurd,  L.  R.  5  P. 
C.  221,  239,  to  the  facts  before  us  is  not 
difficult  to  see:  "Where  it  would  be  practi- 
cally unjust  to  give   a  remedy,  either  be 
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cause  the  party  has,  by  his  conduct,  done 
that  which  might  fairly  be  regarded  as 
equivalent  to  a  waiver  of  it,  or  where  by  his 
conduct  and  neglect  he  has,  though  perhaps 
not  waiving  that  remedy,  yet  put  the  other 
party  in  a  situation  in  which  it  would  not 
be  reasonable  to  place  him  if  the  remedy 
were  afterwards  to  be  asserted,  in  either  of 
these  cases,  lapse  of  time  and  delay  are  most 
material.  .  .  .  Two  circumstances,  al- 
ways important  in  such  cases,  are,  the  length 
of  the  delay  and  the  nature  of  the  acts  done 
during  the  interval,  which  might  afi'ect 
either  party  and  cause  a  balance  of  justice 
or  injustice  in  taking  the  one  course  or  the 
other,  so  far  as  relates  to  the  remedy." 

In  dough  v.  London  d  3r.  W.  R.  Co.  L. 
R.  7  Exch.  26,  36,  Mellor,  J.,  said,  in  effect,' 
that,  if  a  person  is  induced  to  enter  into 
a  contract  by  fraud,  he  has  his  election  to 
avoid  it  till  he  elects  to  affirm  it,  and  that 
lapse  of  time  alone  may  constitute  con- 
clusive evidence  of  such  election,  with  this 
exception,  however:  If  the  rights  of  inno- 
cent third  persons  intervene  in  the  mean- 
time, or  if,  in  consequence  of  the  delay,  the 
position  of  the  wrongdoer  is  affected,  it  will 
preclude  him  (the  injured  party)  from  exer- 
cising his  right  of  rescission.  See  also,  to  the 
same  effect,  Oakea  v.  Turquand,  L.  R.  2  H. 
L.  325;  Houldsworth  v.  Glasgow  Banky  L. 
R.  .5  App.  Cas.  317 :  Kerr,  Fraud  &  Mistake, 
.3d  ed.  by  Williams,  10. 

Those  principles  apply  with  great  force  to 
this  class  of  cases.  The  respondent  had  the 
full  benefit  of  his  insurance  for  nearly  a 
year  !)efore  he  repudiated  the  transaction, 
and  his  assignees  had  the  benefit  of  theirs 
for  months  before  they  acted  in  that  regard. 
The  entire  period  covered  by  the  first  pre- 
mium upon  respondent's  policy  had,  before 
he  refused  to  abide  by  such  policy,  nearly 
expired.  No  one  would  venture  to  claim 
that,  if  he  had  died  during  such  period  of 
delay,  the  company  would  not  have  been 
boimd  by  the  policy,  and  his  personal  repre- 
sentatives would  not  have  enforced  it.  Dur- 
ing all  that  time  the  money  paid  by  re- 
spondent for  his  policy  formed  a  part  of 
the  fund  relied  upon  by  the  other  policy 
holders  for  their  protection,  part  of  the 
assets  of  the  company  upon  which  all  its 
operations  were  based.  It  was  not  guilty  of 
any  moral  turpitude  except  by  imputation. 
Its  officers  were  not  guilty  of  any  wrong- 
doing whatever.  They  supposed,  and  had  a 
right  to  suppose,  for  months,  that  the  com- 
pany's .soliciting  agent  acted  honestly  in  ob- 
taining the  applications  for  the  policies. 
They  knew  that  the  policies  issued,  received, 
and  retained  were  in  strict  accordance  with 
the  applications.  They  carried  the  risk  as- 
sumed on  their  books  as  part  of  their  lia- 
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bilities,  and  the  premiums  paid,  as  before 
indicated,  as  part  of  their  assets.  All  the 
policy  holders  of  the  company  were  interest* 
ed  in  the  fund  of  which  the  money  sought  to 
be  recovered  formed  a  part,  and  many  of 
them,  we  may  rightly  assume,  joined  the 
company  during  the  period  of  delay. 

Speaking  more  particularly  in  regard  to 
the  third  reason  we  have  given  for  condemn- 
ing counsel's  second  proposition,  that  the 
rule  declared  in  the  former  opinion,  that 
negligence  may  prevent  a  recovery  in  a  case 
like  this,  is  wrong  on  principle, — the  rule 
following  the  maxim,  "The  law  assists  the 
vigilant,  not  the  careless,'*  Vigilantihus,  et 
non  dormientihu8  sucairrunt  jura,  is  ground- 
ed on  that  wise  pK)licy  in  the  law  which  at 
every  turn  of  life  casts  upon  all  persons  in 
severalty,  who  are  of  sound  mind  and  ma- 
ture years,  the  personal  duty  to  exercise 
some  reasonable  degree  of  care  for  their  own 
protection,  enforcing  it,  in  some  cases,  solely 
by  refusing  to  open  the  doors  of  judicial 
tribunals  to  those  who  deal  heedless  of  their 
interests,  depending  upon  the  courts  to  pro- 
tect them  from  injurious  results,  as  that 
policy  which  in  the  end  best  protects  indi- 
vidual members  of  society  and  at  the  same 
time  guards  against  those  responsibilities 
that  can  be  better  borne  in  an  individual 
way,  being  unnecessarily  or  unreasonably, 
to  any  extent,  cast  upon  the  public  at  large. 
In  that,  as  can  readily  be  seen,  the  courts, 
while  not  excusing  at  all  the  iniquity  of  the 
wrongdoer,  regarding  the  interests  of  soci- 
ety as  a  whole  as  well  as  individual  rights, 
place  a  reasonable  limit  upon  the  use  of 
those  instruments  provided  for  administer- 
ing justice  between  man  and  man.  Litigants 
do  not  bear  the  burden  of  administering  jus- 
tice except  in  a  very  small  degree.  It  is 
borne  in  the  greater  part  by  the  public  at 
large.  Proper  appreciation  of  that  will 
enable  one  to  easily  and  clearly  see  the  wis- 
dom of  that  policy  which  extends  the  benefit 
of  courts  of  law  in  business  matters,  only  to 
those  who  use  common  prudence  to  guard 
their  own  interests.  One  may  consent, 
eiiher  actually  or  constructively,  to  be  im- 
posed upon,  if  he  sees  fit,  in  a  business  trans- 
action, and  the  courts  will  not  interfere. 
It  is  imfortunate  that  courts  have  some- 
times been  so  swayed  by  apparent  hardship 
in  applying  the  rules  we  have  stated  to  par- 
ticular cases,  as  to  use  language  in  opinions 
leading  to  false  notions  both  as  to  the  rea- 
son of  the  law  and  its  application, — lan- 
guage quite  liable  to  mislead  unless  one  is 
firmly  grounded  in  the  philosophy  of  the 
law  so  as  Jiot  to  be  unduly  disturbed  by  the 
rhetorical  flights  sometimes  indulged  in  by 
judges,  seemingly  losing  sight,  for  the  mo- 
ment, of  a  safe  landing  place.    Evidence  of 
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such  mental  excursions  is  not  hard  to  find  in 
some  of  the  quotations  called  to  our  atten- 
tion by  the  learned  counsel  for  respondent, 
which  have,  perhaps  not  unreasonably,  pro- 
duced conviction  in  counsel's  mind  that  the 
judgment  appealed  from  is  wholly  right. 
The  correct  idea  is  expressed  by  a  leading 
case  in  the  Supreme  Court  of  the  United 
States,  often  cited  and  followed  by  this 
court,  and  cited  by  the  learned  counsel  for 
respondent,  substantially  thus:  Want  of 
proper  care  on  the  part  of  the  vendee  of  an 
article  to  protect  himself  from  imposition 
takes  from  him  all  just  claims  for  relief, 
whether  his  negligence  is  attributable  to  his 
indolence  or  credulity.  Slaughter  v.  Gerson, 
13  WaU.  379,  20  L.  ed.  627.  Clearly,  the 
court  used  the  term  "just  claim"  solely  as 
regards  the  right  of  the  purchaser  to  invoke 
judicial  power  to  save  himself  from  loss,  not 
with  the  idea  that  the  moral  wrong  done  by 
the  vendor  could  be  balanced  by  his  victim's 
negligence.  Obviously,  there  are  many  such 
wrongs  for  which  the  machinery  of  courts 
does  not  furnish  a  remedy.  Perhaps  the  rea- 
son for  the  rule  is  as  clearly  stated  in  the 
early  case  of  Moore  v.  Turheville,  2  Bibb, 
602,  5  Am.  Dec.  642,  often  cited  by  courts 
and  text  writers,  as  anywhere:  "There  are 
many  instances  in  which  a  person  may  be 
guilty  of  a  moral  delinquency,  without  in- 
curring a  legal  responsibility;  for  legal  ob- 
ligations are  necessarily  more  circumscribed 
in  their  nature  than  moral  duties.  Fides 
servanda  is  indeed  a  rule  of  law,  as 
well  as  of  morality,  and  will  be  rigorously 
enforced  in  favor  of  one  who  is  chargeable 
with  no  culpable  negligence  or  inattention 
to  his  own  interest.  But  to  one  so  charge- 
able, the  law  will  not  afford  relief.  .  .  . 
The  law  does  not  deny  its  aid  in  such  case, 
because  it  looks  upon  a  want  of  candor  and 
sincerity  with  indulgence,  but  because  it  will 
not  encourage  that  indolence  and  inatten- 
tion, which  are  no  Jess  pernicious  to  the  in- 
terest of  society.  A  diligent  attention  to 
our  own  concerns,  as  well  as  good  faith  to 
others,  is  a  virtue;  and  the  law,  while  it 
recognizes  the  rules  which  tend  to  preserve 
the  latter,  at  the  same  time  is  careful  to 
guard  the  principles  which  prompt  to  the 
exercise  of  the  former.  With  respect  to 
points  plainly  within  the  reach  of  every 
man's  observation  and  judgment,  and  where 
an  ordinary  attention  would  be  sufficient  to 
guard  against  imposition,  the  want  of  such 
attention  is,  to  say  the  least,  an  inexcusable 
negligence.  To  one  thus  supinely  inattentive 
to  his  own  concerns,  and  improvldently  and 
credulously  confiding  in  the  naked  and  in- 
terested assertions  of  another,  the  maxim, 
VigilanWbuSf  et  nan  dormientibuSf  jura  sub- 
veniunt,  emphatically  applies,  and  opposes 
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an  insuperable  objection  to  his  obtaining  tlie 
aid  of  the  law." 

The  supreme  court  of  Ohio,  in  JEtna  Ins. 
Co.  v  Reed,  33  Ohio  St.  283,  speaking  on  the 
same  subject  and  citing  in  support  a  multi- 
tude of  authorities,  said  that  in  matters  of 
contract,  if  one  negligently  omits  to  guard 
his  own  interests,  the  law  will  not  lend  its 
help  to  aid  him.  Pages  could  be  covered  in 
citations  to  the  same  effect. 

4.  Counsel  for  respondent  further  attacks 
the  former  decision,  standing  firmly  on  the 
theory  which  the  circuit  court  supposed 
ruled  the  case,  that,  conceding  negligence 
may  affect  the  right  to  recover  in  a  case 
like  this,  it  does  not  so  operate  in  the  ab- 
sence of  actual  notice  of  the  fraud;  that  if 
the  wronged  party  is  not  thereafter  negli- 
gent in  electing  what  course  he  will  pursue 
and  informing  the  wrongdoer  thereof,  the 
remedy  for  rescission  in  equity,  or  for  dam- 
ages at  law  Hased  on  a  previous  rescission 
by  the  act  of  the  party,  will  remain  open 
to  such  party.  It  will  be  observed  that  the 
trial  court  did  not  deal  at  all,  in  the  find- 
ings, with  whether  the  policy  holders  were 
negligent  in  discovering  the  facts  respecting 
the  fraud.  Counsel's  contention  was  evi- 
dently adopted,  that  mere  constructive  no- 
tice, evidenced  by  negligence  in  not  profiting 
by  reasonable  opportunity  to  discover  the 
fraud,  only  sets  running  the  statute  of  lim- 
itations: We  confess  there  is  some  judicial 
support  for  that,  contrary,  however,  to  the 
great  weight  of  authority,  and  to  Mamlock 
V.  Fairbanks  and  authorities  affirming  that 
case  in  this  court,  as  respondent's  counsel 
seem  to  appreciate.  An  earnest  appeal  to 
disregard  the  Mamlock  Case  is  made,  though 
it  is  nowhere  pointed  out  that  it  has  been 
directly  discredited  by  this  or  any  other 
court  or  text  writer,  and  it  is  not  and  can- 
not be  Tlenied  that  it  has  been  here  many 
times  affirmed  in  spirit,  if  not  in  letter.  We 
have  not  been  able  to  discover  in  any  of  the 
authorities  brought  to  our  attention  a  sat- 
isfactory reason  for  departing  from  the  es- 
tablished judicial  policy  of  the  state  in- 
dicated in  that  case.  No  case  in  this  court 
has,  in  the  decision  thereof,  directly  or  in- 
directly favored  the  doctrine  that  the  right 
to  rescind  a  contract  for  fraud  continues 
during  the  rimning  of  the  statute  of  limita- 
tions regardless  of  constructive  notice  of 
the  facts.  Means  of  knowledge  of  the  fraud, 
said  the  court  in  the  Mamlock  Case,  is 
always  a  material  question  in  determining 
the  right  of  rescission,  and  that  is  within 
the  principle  of  caveat  emptor,  citing  as  a 
"principle  so  universally^  recognized  by  the 
authorities  that  it  needs  no  further  refer- 
ence," Kerr,  Fraud  &  Mistake,  101,  to  the 
effect  that  he  who  has  under  all  the  circum- 
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stances  reasonable  opportunity  to  discover 
the  deceit,  is  chargeable  with  knowledge 
thereof  to  the  same  effect  as  if  he  possessed 
actual  knowledge  of  the  subject.  That  doc- 
trine is  laid  down  in  2  Parsons,  Contr.  pp. 
781,  782,  in  these  words:  "If  he  rescinds  on 
the  ground  of  fraud,  he  must  do  so  at  once 
on  discovering  the  fraud.  Any  delay,  espe- 
cially if  it  be  injurious  to  the  other  party, 
would  be  regarded  as  a  waiver  of  his  right. 
The  mere  lapse  of  time,  if  it  be  considerable, 
goes  far  to  establish  a  waiver  of  this  right: 
and  if  it  be  connected  with  an  obvious  abil- 
ity on  the  part  of  the  defrauded  person  to 
discover  the  fraud  at  a  much  earlier  period, 
by  the  exercise  of  ordinary  care  and  intelli- 
gence, it  would  be  almost  conclusive." 

In  Erlanger  v.  New  Sombrero  Phosphate 
Co.  L.  R.  3  App.  Cas.  1283,  the  language 
heretofore  quoted  from  the  judgment  of  the 
privy  council  in  Lindsay  Petroleum  Co.  v. 
Hurd,  L.  R.  5  P.  C.  230,  was  cited  with  ap- 
proval, with  remarks  by  Lord  Blackburn, 
recognizing  that  the  deceived  party  may  for- 
feit his  right  to  rescind  by  failing  to  make 
his  claim  in  that  regard  with  reasonable 
promptness  after  **he  knows,  or  may  with 
reasonable  diligence  know,  that  he  has  been 
defrauded."  Moncreiff,  Fraud  &  Misrepre- 
sentation, 282. 

McCarty  v.  New  York  L.  Ins.  Co.-  74  Minn. 
530,  77  N.  W.  426,  is  cited  by  counsel  as  in 
direct  conflict  with  Mamlock  v.  Fairbanks. 
The  court  there  treated  the  subject  o|  neg- 
ligence as  evidence  of  waiver,  and  negligence 
as  a  defense,  but  not  as  involving  the  right 
to  judicial  remedies  as  afiected  by  public 
policy.  A  clear  distinction  was  pointed  out 
between  negligence  of  a  person  in  not  pro- 
tecting himself  from  fraud  perpetrated  by 
another  at  the  time  of  signing  and  deliv- 
ering to  such  other  an  application  for  an 
insurance  policy,  and  negligence  in  failing 
to  discover  obvious  departures  from  the  ap- 
plication when  the  policy  is  received,  noth- 
ing occurring  at  the  time  to  lull  such  per- 
son into  security  on  the  subject.  The  lan- 
guage used  by  the  learned  judge  as  to  the 
last  situation  mentioned,  wherein  some  dis- 
crimination is  made  between  the  rights  of 
a  person  injured  by  the  fraud  of  another, 
as  against  such  other  and  as  against  third 
persons,  leaving  out  of  view  the  doctrine 
of  estoppel,  overlooked,  as  it  seems,  some 
elementary  principles  which  we  have  men- 
tioned, and  is  in  direct  conflict  with  the 
Federal  caaes  to  which  we  have  referred  and 
will  hereafter  more  particularly  refer.  It 
is  significant  that  the  subject  was  treated 
very  briefly,  no  authorities  being  cited  to 
support  what  was  said.  However,  where  the 
court,  earlier  in  the  case,  discussed  and  dis- 
posed  of  the  question  of  whether  construc- 
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tive  notice  of  the  fraud  sets  running  the 
time  within  which  the  wTonged  party  can 
rescind,  constructive  notice  was  recognized 
as  effective  as  well  as  actual  notice,  and  it 
was  inferential ly  held  that  a  statement  of 
the  rule  not  so  recognizing  the  law  to  be  is 
iniiccurate.  Here  is  the  language  used: 
**The  rule,  as  generally  laid  down  in  the 
books,  is  that  the  right  of  rescission  accrues 
only  after  discovery  of  the  fraud,  and  that 
delay  is  not  Imputable  against  the  party  de- 
frauded, until  he  makes  that  discovery.  But 
we  have  no  doubt  that  there  may  be  cases 
where  the  party  is  so  grossly  negligent  in 
failing  to  use  means  of  knowledge  within  his 
possession,  which  he  was  bound  to  avail  him- 
self of,  that  delay  would  be  imputable  to 
him,  even  before  he  actually  discovered  the 
fraud.  Hence  perhaps  a  more  accurate  state- 
ment of  the  rule  is  that  delay  is  not  im- 
putable to  the  party  defrauded  until  he  has 
sufficient  knowledge  of  the  fraud  to  make 
the  delay  material,  or  such  means  of  knowl- 
edge as  he  was  bound  to  avail  himself  of."^ 

Leake,  Contr.  394,  and  Broione  v.  McClin- 
iock,  L.  R.  6  H.  L,  466,  were  referred  to, 
which  amply  support  what  was  said.  That 
which  the  learned  judge  said  was  perhaps 
the  way  to  accurately  state  the  rule  was 
thus  recognized  by  Mr.  Justice  Field  to  be 
the  law,  in  Slaughter  v.  Gerson,  13  Wall. 
383,  20  L.  ed.  628,  to  which  we  have  before 
referred :  "A  court  of  equity  will  not  under- 
take, any  more  than  a  court  of  law,  to  re- 
lieve a  party  from  the  consequences  of  his 
own  inattention  and  carelessness.  Where  the 
means  of  knowledge  are  at  hand  and  equally 
available  to  both  parties,  and  the  subject 
of  purchase  is  alike  open  to  their  inspection, 
if  the  purchaser  does  not  avail  himself  of 
these  means  and  opportunities,  he  will  not 
be  heard  to  say  that  he  has  been  deceived  by 
the  vendor's  misrepresentations.  If,  having 
eyes,  he  will  not  see  matters  directly  before 
them,  where  no  concealment  is  made  or  at- 
tempted, he  will  not  be  entitled  to  favorable 
consideration  when  he  complains  that  he  has 
suffered  from  his  own  voluntary  blindness, 
and  been  misled  by  overconfidence  in  the 
statements  of  another." 

The  exception  mentioned, — which  is  found 
in  all  careful  statements  of  the  law  in  these 
words:  "where  no  concealment  is  made  or 
attempted," — we  have  heretofore  shown,  re- 
fers to  concealment  made  or  attempted  by 
some  act  of  the  wrongdoer  at  the  time,  or 
efficiently  reaching  to  the  occasion,  when  the 
wrongt^d  party  should  exercise  his  senses, 
reasonably,  to  protect  his  own  interests.  It 
will  be  seen  that  the  law  was  so  distinctly 
applied  in  the  Mc\f aster  Cases  to  which  we 
shall  presently  refer.  We  might  go  on  re- 
enforcing  the  Mamlock  Case  by  a  large  num- 
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ber  of  citations,  though  -we  confess  that  the 
inaccurate  statement  of  the  rule  under  dis- 
cussion, recognized  by  Judge  Mitchell,  as 
before  indicated,  can  be  found  many  times  in 
legal  opinions  where  constructive  knowledge 
was  not  material,  and  in  some  instances, 
probably,  it  formed  the  basis  for  erroneous 
decisions,  and  for  misleading  judicial  decla- 
rations in  others,  some  of  which  are  found 
quoted  in  the  brief  of  counsel  for  respondent, 
and  were  referred  to  by  him  with  great  em- 
phasis upon  the  oral  argument.  It  would 
seem  that  the  confession  by  so  learned  a 
judicial  writer  as  Judge  Mitchell,  that  the 
statement  of  the  law  as  to  when  time  for 
the  rescission  of  a  contract  for  fraud  com- 
mences to  run,  as  in  the  Mamlock  Case,  is 
probably  the  strictly  accurate  way  to  put 
the  matter,  and  the  other  authorities  to 
which  we  have  referred,  render  any  further 
vindication  of  such  case  unnecessary.  If, 
however,  it  needs  further  support,  that  will 
be  found  in  our  treatment  of  the  next  rea- 
son urged  by  counsel  for  respondent  why  our 
former  decision  is  wrong. 

Leaving  out  of  view  what  we  formerly  re- 
garded as  controlling  decisions  of  this  court, 
the  McMaster  Cases  in  the  Federal  court 
were  cited  as  worthy  of  the  highest  regard 
in  reaching  a  correct  conclusion.  It  is  now 
contended  by  respondent's  counsel,  as  we 
understand  his  argument,  that,  admitting 
the  effect  of  the  decisions  in  the  court  of 
appeals,  those  cases  (30  C.  C.  A.  532,  57 
U.  S.  App.  638,  87  Fed.  63,  and  40  C.  C.  A. 
119,  99  Fed.  856)  if  in  any  event  they  could 
be  considered  as  voicing  the  doctrine  of  the 
Federal  courts,  are  of  no  force  because  the 
last  decision  was  reversed  by  the  Supreme 
Court  of  the  United  States,  it  being  held, 
*'in  substance,  that  knowledge  of  the  con- 
tents of  the  policies  was  not  'legally  im- 
putable' to  McMaster  because  of  liis  failure 
to  read  them."  "But,"  says  the  learned 
counsel,  "it  is  not  necessary  to  multiply  ci- 
tations to  show  the  error  of  the  assumption 
that  the  doctrine  of  constructive  notice  can 
be  made  available  as  a  cover  for  fraud/'  In 
that  is  a  most  striking  indication  of  the  mis- 
apprehension in  the  mind  of  counsel  of  what 
we  aimed  to  say,  and  in  our  view  plainly 
said,  in  the  former  opinion,  and  a  strikingly 
illegitimate  characterization  of  the  solemn 
decision  of  this  court,  which  was  based  on 
what  counsel  admits  to  be  the  established 
doctrine  if  Mamlock  v.  Fairbanks  is  to 
stand  as  the  settled  law.  Constructive  no- 
tice was  not  formerly  held  to  be  under  any 
circumstances  a  "cover  for  fraud."  It  was 
held  to  be  evidence  of  assent,  regardless  of 
the  fraud,  or,  if  not  such,  of  inexcusable 
negligence,  waiving  judicial  remedies  for 
fraud;  and  not  upon  mere  assumption,  but 
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upon  the  authority  of  this  court  in  previous 
decisions,  and  of  most  other  courts. 

Here  we  may,  as  it  seems,  properly  and 
beneficially  digress  to  make  some  observa- 
tions on  aspects  of  the  argument  for  and  on 
rehearing.  It  is  hardly  legitimate,  in  en- 
deavoring to  persuade  the  court  to  recede 
from  a  decision,  admittedly  right  if  a  pre- 
vious decision  of  the  court  of  long  standing 
is  to  be  followed,  to  refer  to  the  later  deci- 
sion as  based  on  error  of  assumption,  and 
to  speak,  as  was  done  in  the  motion  for  re- 
argument,  of  the  former  decision  as  if  it 
were  a  persomil  affair,  and  of  decisions  in 
this  and  other  courts,  and  the  reasoning 
therein  found,  as  mere  "wind  of  doctrine." 
It  is  not  understood  here  that  the  former 
opinion  was  based  on  assumption,  or  upon 
anything  but  judicial  authority,  largely 
drawn  from  our  own  judicial  history.  It 
was  a  careful,  considerate  decision  of  the 
court,  voiced  by  the  writer,  as  its  instru- 
ment, to  whose  lot  it  happened  to  fall  to 
perform  that  duty,  and  who  performed  it, 
keeping  strictly  within  the  lines  decided 
upon.  Courts  are  not  infallible  in  fact,  and 
never  will  be  so  long  as  the  law  must  be 
administered  by  human  agencies;  but  their 
judgments,  based  on  judicial  authority,  are 
not  properly  referred  to  as  based  on  "error 
of  assumption,"  or  mere  "wind  of  doctrine." 
Nor  are  they  the  work  of  any  particular 
member  ot  the  court, — not  of  the  one  upon 
whom  may  devolve,  under  the  court  rules, 
the  duty  of  giving  voice  to  the  grounds  for 
it  in  the  opinion,  any  more  than  the  others. 
The  idea  sometimes  in  the  mind  of  counsel 
in  viewing  a  decision,  that  it  is  something 
other  than  that  of  the  court,  is  erroneous, 
and  is  liable  to  stimulate  inconsiderate  ac- 
tion on  the  part  of  counsel,  both  in  lan- 
guage and  procedure.  It  gives  to  counsel 
the  appearance  of  not  appreciating  the  re- 
sponsibility resting  here  to  decide  contro- 
versies as  to  the  best  of  our  ability  it  is 
given  us  to  decide,  regardless  of  the  effects 
and  consequences  upon  parties  or  counsel  in 
the  particular  litigation,  necessary  to  enable 
them  to  view  with  complacence  the  final  re- 
sult, whatever  it  may  be.  In  connection 
with  these  remarks,  to  the  end  that  the 
beneficial  purpose  intended  may  not  be  mis- 
conceived, we  wish  to  record  the  fact  that 
we  greatly  appreciate  the  earnest,  faithful 
devotion  of  the  eminent  counsel  for  respond- 
ent in  this  case  to  the  interests  he  stood  for 
in  court,  and  entertain  a  high  regard  for 
his  ability,  industry,  and  courage,  which  is 
manifest  on  his  every  appearance  here,  and 
for  the  aid  which  his  labor  has  given  us  in 
arriving  at  a  correct  conclusion  now. 

Returning  to  the  Moli aster  Cases,  we  will 
say,    and    endeavor    to    demonstrate,    that 
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counsel  is  in  error  in  his  view  that  the  su- 
preme court,  in  reversing  the  decision  of  the 
court  of  appeals,  40  C.  C.  A.  119,  99  Fed. 
856,  held  that  possession  of  a  policy  of  in- 
surance does  not  impute  knowledge  of  its 
contents,  in  the  absence  of  any  deception 
practised  upon  the  possessor  subsequent  to 
his  making  the  application  therefor,  rea- 
sonably calculated  to  deter  him  from  exam- 
ining such  policy  at  the  time  of  its  receipt. 
The  court,  as  it  seems  to  us,  held  directly 
to  the  contrary.  We  can  best  demonstrate 
the  correctness  of  that  view  by  giving  a  full 
history  of  the  McMaster  litigation  as  found 
in  the  Federal  reports.  Here  is  the  history : 
Fred  A.  McMaster  signed  applications  for 
six  policies  of  life  insurance  in  the  New 
York  Life  Insurance  Company,  delivering 
them  to  such  company's  agent.  After  the 
applications  were  signed  the  agent,  without 
the  applicant's  knowledge  or  consent,  wrote 
into  them  these  words:  "Please  date  the 
policies  same  as  applications,"  in  order  to 
further  his  own  interests  by  obtaining 
credit  for  the  work  in  the  year  in  which 
such  applications  were  made,  helping  to 
make  up  the  necessary  amount  of  insurance 
taken  by  him  during  such  year  to  entitle 
him  to  a  greater  percentage  upon  the  busi- 
ness of  such  year,  as  his  compensation  for 
service,  than  he  would  otherwise  obtain.  The 
policies  were  issued,  dated  as  directed,  mak- 
ing the  annual -premium  payment  December 
12  in  each  year,  when  it  otherwise  would 
have  been  made  December  18  in  each  year. 
As  the  applications  were  when  signed,  the 
first  payment  would  have  covered  thirteen 
months  from  the  time  the  first  premium  was 
paid,  which  was  December  26,  1893.  By  the 
unauthorized  act  of  the  agent,  the  life  of 
the  policies  wa?  cut  down  so  they  had  but 
twelve  months  and  seventeen  days,  after  the 
actual  delivery  thereof,  to  run.  McMaster 
failed  to  pay  the  premiums  on  his  policies 
when  due  by  their  terms,  December  12,  1894. 
He  died  December  18th,  the  day  he  supposed 
the  payments  were  due.  An  action  was 
brought  by  his  administrator  to  reform  the 
policies,  advancing  the  due  date  of  the  an- 
nual premium  from  December  12  th  to  De- 
cember 18th  of  each  year,  in  accordance  with 
the  applications  as  they  were  when  signed. 
There  was  evidence  that  the  policies  were 
delivered  ostensibly  responsive  to  the  ap- 
plications, no  evidence  being  produced  of 
any  conununication  at  the  time  of  such  de- 
livery to  McMaster  to  deter  him  from  ex- 
amining the  same.  There  was  evidence  to 
the  effect  that  the  agent  represented,  when 
the  applications  were  made,  that  the  first 
payment  of  premium  would  cover  a  .period 
of  thirteen  months.  McMaster  made  no  com- 
plaint at  any  time  that  the  policies  were 
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not  as  agreed  upon.  He  did  not  read  them 
or  know  that  they  were  not  so  drawn  as  to 
make  the  first  payment  carry  the  policies  till 
December  18th  the  next  year.  The  com- 
pany's collector  called  on  him  December 
11th  or  12th  before  he  died,  to  w^hom  he  said 
he  did  not  intend  to  keep  up  the  policies, 
but  made  no  complaint  whatever.  The  court 
held;  on  those  facts,  that,  if  fraud  was  com- 
mitted on  McMaster,  his  keeping  the  poli- 
cies as  he  did,  without  objecting  w^hen  he 
had  ample  opportunity  to  know  their  con- 
tents and  to  reject  them  if  he  did  not  want 
them,  since  he  was  not  deterred  from  doing 
so  by  anything  said  or  done  by  the  com- 
pany after  the  applications  were  signed,  was 
in  law  a  waiver  of  the  fraud,  precluding  any 
judicial  relief  therefor.  The  court  said: 
''He  could  not  have  been  received  as  to  the 
terms  or  legal  effect  of  these  contracts,  if 
he  read  them.  It  was  his  duty  to  read  and 
know  the  contents  of  the  policies  when  he 
accepted  them.  It  is  true  that  the  evidence 
is  that  he  did  not  read  them,  but  the  l^;al 
effect  of  his  acceptance  is  the  same  as  if  he 
had  read  them.  He  had  the  opportunity  to 
read  and  to  learn  their  contents,  and,  if  he 
did  not,  it  was  his  own  gross  negligence, 
and  no  act  of  the  insurance  company  or  its 
agent  that  concealed  them  and  misled  him 
as  to  their  effect."  [30  C.  C.  A.  535,  536, 
57  U.  S.  App.  644,  87  Fed.  66,  67.1 

Taking  up  the  question  of  whether  the 
statement  made  by  the  agent  when  the  ap- 
plications were  made,  to  the  effect  that  the 
first  payment  would  cover  thirteen  months, 
was  sufficient  to  take  the  casje  out  of  the 
rule  requiring  a  person,  upon  receiving  an 
article  ostensibly  upon  fulfilment  of  an  or- 
der or  contract,  to  see  obvious  departures 
therein  from  the  thing  bargained  for,  the 
court  held  that  nothing  short  of  something 
said  or  done  at  the  time  of  the  delivery  of 
the  article,  the  applicant  therefor  then  hav- 
ing ample  opportunity  to  examine  it  as  to 
defects  therein,  open  to  ordinary  observa- 
tion, throwing  him  off  his  guard  and  rea- 
sonably excusing  him  from  making  such  ex- 
amination, will  excuse  him  from  improving 
the  opportunity  for  such  examination;  and 
if  he  does  not  intend  to  assent  to  keep  the 
contract  in  satisfaction  of  his  order,  within 
a  reasonable  time  thereafter,  from  notifying 
the  party  from  whom  he  received  such  arti- 
cle that  it  will  not  be  so  accepted.  This 
language  on  the  subject  was  used,  in  addi- 
tion to  that  just  quoted:  "The  statement 
of  the  agent  fourteen  days  before  the  de- 
ceased received  the  policies  that  they  would 
insure  him  for  thirteen  months  from  the 
payment  of  the  first  premiums  was  not  a 
statement  of  an  existing  fact.  It  was  not 
calculated  to  impose  upon  him,  or  to  pre- 
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vent  him  from  reading  his  policies  and  learn- 
ing for  himself  whether  this  promise  had 
been  kept  or  broken."  To  the  quoted  lan- 
guage ill  the  whole  the  court  cited  many 
authorities,  including  cases  decided  by  this 
court.  The  conclusion  reached  was  that 
neither  a  court  of  law  nor  of  equity  could 
ati'ord  the  McMaster  estate  relief.  The  de- 
cision was  inferentially  approved  by  the 
Federal  {Supreme  Court  by  its  judgment  re- 
fusing to  issue  a  writ  of  certiorari  to  re- 
view it.  171  U.  S.  687,  18  Sup.  Ct.  Rep.  944. 
Later,  McMaster's  administrator  commenced 
an  action  to  recover  upon  the  policies  in  the 
circuit  court  for  the  northern  district  of 
Iowa,  and  was  defeated.  The  case  was  car- 
ried to  the  circuit  court  of  appeals  for  re- 
view, where  the  judgment  was  affirmed,  the 
court  following  the  decision  in  30  C.  C.  A. 
532,  57  U.  S.  App.  638,  87  Fed.  63,  the  evi- 
dence being  substantially  the  same  in  both 
ca-ses,  except  in  the  latter  it  was  made  to 
appear  that  the  agent  personally  delivered 
the  policies  to  McMaster,  stating  then,  in 
response  to  the  latter's  inquiry  as  to  wheth- 
er they  were  as  promised,  and  would  in- 
sure him  for  thirteen  months  for  the  first 
premium,  that  they  were  and  would;  and 
the  premiums  were  paid  upon  such  assur- 
ance being  given.  The  court  held  that  such 
circumstances,  as  a  matt«r  of  law,  were  not 
Bufficient  to  excuse  McMaster  for  not  know- 
ing the  terms  of  his  policies  and  seasonably 
objecting  to  them  if  he  did  not  care  to  ac- 
cept them  as  satisfying  what  he  bargained 
for.  The  judgment  was  carried  for  review 
to  the  supreme  court,  and  was  there  re- 
versed solely  on  the  ground  that  the  assur- 
ance to  McMaster  at  the  time  of  the  deliv- 
ery of  the  policies,  rendered  the  question  of 
whether  his  keeping  them  as  he  did,  with- 
out objecting,  constituted  an  acceptance 
thereof  as  satisfying  v/hat  was  bargained 
for,  one  of  fact  for  the  jury.  The  general 
principles  upon  which  the  case  was  decided 
by  the  trial  and  appellate  courts  were  fully 
approved,  but  it  was  held  that  the  false  rep- 
resentations made  at  the  time  of  the  deliv- 
ery of  the  policies  had  sufficient  tendency  to 
throw  McMaster  off  his  guard, — to  lull  him 
into  security  as  to  their  being  what  he  ex- 
pected.— to  prevent  the  court  from  holding, 
as  matter  of  law,  that  he  was  inexcusably 
negligent,  precluding  him  from  successfully 
invoking  the  aid  of  the  court  to  redress  the 
wrong  committed  by  the  company's  agent 
in  its  name.  Speaking  of  the  changed  sit- 
uation produced  by  giving  proper  signifi- 
cance to  the  circumstance  mentioned,  this 
language  was  used:  "We  are  unable  to 
concur  in  the  view  that  McMaster's  omis- 
sion to  read  the  policies  when  delivered  to 
him  and  payment  of  the  premiums  made  con- 
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stituted  such  negligence  as  to  estop  plain- 
tiff from  denying  that  McMaster,  by  ac- 
cepting the  policies,  agreed  that  the  insur- 
ance might  be  forfeited  within  thirteen 
months  from  I^ecember  12,  1893."  McM as- 
ter V.  Xew  York  L.  Itis.  Co.  183  U.  S.  25, 
46  L.  ed.  04,  22  Sup.  Ct.  Rep.  10. 

There  is  the  rule  clearly  recognized  that 
when  a  person  receives  a  policy  of  insurance 
in  response  to  an  application  therefor,  or  as 
the  result  of  a  written  application,  or  a 
written  application  and  verbal  communica- 
tions between  him  and  the  agent  of  the  com- 
pany issuing  the  policy,  unless  some  misrep- 
resentation or  fraud  is  practised  upon  him 
at  the  time  of  the  delivery  of  the  policy,  fur- 
nishing some  reasonable  excuse  for  his  not 
reading  and  knowing  its  provisions  so  far 
as  they  would,  by  such  reading,  he  readily 
understood,  it  is  such  negligence  not  to  so 
read  and  know,  that  if  he  neglects  to  ob- 
ject to  the  policy  within  a  reasonable  time 
after  receiving  the  same,  the  delay  will 
estop  him  from  obtaining  judicial  aid  to 
remedy  any  injury  he  may  suffer  from  the 
policy  not  being  as  agreed  upon.  That,  as 
we  have  seen,  is  not  because  of  any  breach 
of  duty  on  his  part  to  the  wrongdoer,  but 
because  of  breach  of  duty  to  himself,  or  his 
assent  to  the  contract.  The  idea  of  counsel 
for  respondent  that  there  can  be  no  negli- 
gence in  circumstances  such  as  we  have  dis- 
cussed which  can  help  the  wrongdoer  be- 
cause the  injured  party  owes  the  wrongdoer 
no  duty,  grows  out  of  failure  to  appreciate 
that  negligence  in  a  case  like  this  does  not, 
except  when  coupled  with  circumstances  ef- 
iecting  an  estoppel,  presuppose  duty  of  the 
injured  person  to  the  wrongdoer,  but  as  we 
have  indicated,  duty  of  such  person  to  him- 
self. 

All  the  reasons  advanced  for  a  different 
decision  than  that  formerly  announced  as 
to  the  law  of  this  case,  which  seem  worthy 
of  attention,  have  now  been  discussed.  There 
remains  to  be  considered  the  subject  of 
whether  we  before  correctly  applied  the  law 
to  the  facts.  At  the  threshold  of  that  in- 
quiry' we  met  the  point  made  by  appellant*s 
counsel, — not  considered  on  the  former  occa- 
sion because  unnecessary  in  view  of  other 
questions  decided, — ^that  there  is  no  evidence 
that  Bostwick  placed  himself  in  a  position, 
before  this  action  was  commenced,  to  give 
him  a  complete  cause  of  action.  That  is, 
that  he  had  not,  before  his  suit  was  com- 
menced, rescinded  his  policy.  There  is  no 
controversy  but  that,  promptly  after  he  ac- 
tually discovered  the  facts  he  complained  of 
the  fraud  established  in  the  case  and  made 
known  to  appellant  his  election  to  disaffirm 
the  policy.  It  does  not  appear  that  then,  or 
at  any  subsequent  time,  he  formally  offered 
48 
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to  returu  his  policy.,  or  that  he  made,  before 
Buit  brought,  a  formal  tender  thereof  to  ap- 
pellant. It  is  undisputed,  however,  that  he 
insisted  upon  having  his  money  back  or  a 
new  policy;  that  he  would  not  abide  by  the 
transaction  as  it  stood;  and  that  appellant 
positively  refused  to  make  any  change  in 
the  matter,  and  denied  his  right  to  rescind. 
Such  denial  was,  in  effect,  found  by  the 
trial  court,  and  not  excepted  to.  There  is 
a  finding  that  respondent  offered  to  return 
his  policy,  which  linding  is  excepted  to.  It 
is  considered  that  the  repeated  demands  by 
respondent  for  a  return  of  his  policy  or  for 
a  new  one  in  accordance  with  his  under- 
standing of  the  application,  carried  with 
them,  inferential ly,  a  sufficient  offer  to  sur- 
render the  policy  to  effect  a  <jomplete  re- 
scission thereof,  before  suit  was  commenced, 
in  view  of  appellant's  unqualified  denial  of 
respondent's  right.  This  court  has'  several 
times  so  held  under  similar  circumstances. 
Potter  v.  Taggart,  54  Wis.  395,  11  N.  W. 
678;  Herman  v.  Gray,  79  Wis.  182,  48  N. 
W.  113. 

True,  a  cause  of  action  at  law  to  recover 
the  consideration  paid  upon  a  contract  void 
for  fraud  is  not  complete  so  that  a  suit 
may  be  maintained  to  enforc  it  until  the 
transaction  has  been  fully  repudiated,  the 
complaining  party  having  done  all  that  in 
justice  he  ought  to  do,  measured  by  settled 
laws  on  the  subject,  to  restore  the  wrong- 
doer to  his  former  position.  The  idea  is 
that  the  existence  of  the  cause  of  action 
itself  depends  upon  the  contract,  binding 
till  avoided,  having  been  in  fact  avoided. 
Hence,  in  such  a  case  as  this  the  plaintiff 
must  fail  unless  he  is  able  to  show  that 
before  he  commenced  the  same  the  contract 
relations  between  him  and  the  defendant, 
which  were  fattillv  tainted  with  fraud,  had 
been  wholly  severed  so  far  as  was  reason- 
ably within  his  power  to  accomplish  it.  We 
must  not  overlook  the  distinction  between 
an  action  at  law  based  on  rescission  for 
fraud, — an  action  where  rescission  necessa- 
rily precedes  the  existence  of  the  cause  of 
action, — and  an  action  in  equity  for  rescis- 
sion. In  the  former  case  rescission  is  ef- 
fected by  the  act  of  the  party  injured.  In 
the  latter  he  seeks  the  aid  of  a  court  of 
equity  to  effect  rescission.  In  the  one  case 
there  must  be  an  election  to  rescind,  fullv 
acted  upon.  That  requires  the  complainant, 
before  commencing  suit,  to  return,  or  offer 
to  return,  that  which  he  received,  or  willing- 
ness and  abiiitv  to  returU  the  same,  and 
such  conduct  on  the  part  of  the  wrongdoer 
as  to  show  that  a  formal  offer  or  tender 
would  have  been  wholly  useless.  In  the 
other  case  there  must  be  at  least  willing- 
ness and  ability  to  restore  the  wrongdoer  to 
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his  former  position  so  far  as  justice  re- 
quires, as  a  condition  of  the  contract  be- 
ing set  aside  by  the  judgment  of  the  court. 
These  distinctions,  which  have  been  recent- 
ly carefully  elucidated  by  this  court  {Lud- 
ington  v.  Patton,  111  Wis.  208,  86  N.  W. 
571),  need  to  be  kept  in  mind.  They  have 
not  always  been,  as  indicated  by  the  cases 
cited.  We  need  not  go  further  than  Pot- 
ter v.  Taggart,  54  Wis.  395,  UN.  W.  678, 
to  discover,  in  an  action  at  law  based  on 
rescission,  language  wholly  appropriate  to 
an  action  in  equity  for  rescission.  In  stat- 
ing the  conditions  precedent  to  the  bring- 
ing of  the  suit,  it  was  said  that  the  a^stion 
was  for  rescission,  and  the  rule  in  relation 
to  the  necessary  conduct  of  the  complainant 
to  maintain  such  an  action  was  somewhat 
confused  with  that  requisite  to  an  action 
in  equity.  That  was  intensified  in  Herman 
V.  Gray,  79  Wis.  182,  48  N.  W.  113.  How- 
ever, those  cases  may  be  considered  as  hold- 
ing, and  have  generally,  we  think,  been  so 
considered,  that  there  must  be  at  least  an 
unconditional  offer  to  restore  the  wrong- 
doer to  his  former  position  before  suit 
brought,  or  the  equivalent,  such  as  a  com- 
plete repudiation  of  the  fraudulent  transac- 
tion, notice  thereof  to  the  wrongdoer,  un- 
conditional denial  of  the  right  of  rescission 
on  the  latter's  part,  his  attitude  being  such 
as  to  render  a  formal  offer  to  return  to  him 
what  he  parted  with  useless,  and  a  willing- 
ness and  ability  to  make  such  return  so  far 
as  justice  requires,  at  the  time  of  the  trial, 
enabling  the  court  then  to  give  back  to  him 
what  the  complainant  could  not  because  it 
would  not  be  received.  The  facts  of  this 
case  fully  meet  those  requirements,  so  we 
hold  that  they  effected  a  complete  avoidance 
of  the  policy  by  respondent  before  the  ac- 
tion was  commenced.  His  insistence,  from 
the  time  he  discovered  the  fraud  down  to 
the  time  of  the  commencement  of  the  suit, 
upon  a  return  of  his  money  or  possession 
of  such  a  policy  as  he  bargained  for.  and 
the  unqualified  refusal  of  the  appellant  to 
do  either  one  thing  or  the  other,  rendered 
a  formal  offer  on  the  former's  part  to 
tender  back  his  policy,  a  useless  proceeding. 

Some  other  points  are  made  by  appellant, 
which  are  rendered  immaterial  by  the  con- 
clusion we  have  reached. 

Now  in  applying  the  law  to  the  facts,  in 
view  of  what  has  been  said  each  of  the  pol- 
icy holders  must  be  considered  as  having 
had  knowledge  of  the  fraud  from  the  time 
when,  by  the  exercise  of  ordinary  care,  he 
might  have  had  it.  That  time,  as  to  Parker 
and  Barrington,  was  substantially  when 
they  received  their  policies.  As  to  each  of 
them,  as  we  have  seen,  there  was  no  state- 
ment made,  or  circumstance  which  occurred 


1902. 


BosTwiCK  V.  Mutual  L.  I:^s.  Co. 


755 


after  the  making  of  the  applications,  rea- 
sonably excusing  him  for  not  examining  his 
policy  when  it  was  received.  Since,  as  to 
each  of  them,  when  he  did  make  such  ex- 
amination, he  easily  and  at  once  discovered 
the  fraud  that  had  been  perpetrated  upon 
him,  we  must  assume  that  he  ought  to  have 
had  knowledge  thereof  very  soon  after  his 
policy  came  to  his  hands.  We  have  no  find- 
ing by  the  trial  court  as  to  electing  to  re- 
scind the  policies  within  a  reasonable  time, 
except  upon  the  theory  that  constructive 
knowledge  of  the  fraud  did  not  start  the 
time  therefor  running.  That  left  several 
months'  time  out  of  view.  We  adhere  to 
our  former  decision  that  upon  the  evidence 
Parker  and  Barrington  are  chargeable,  as 
a  matter  of  law,  with  knowledge  of  the 
fraud  from  the  time  they  received  their  poli- 
cies: that,  as  a  matter  of  law,  they  waited 
thereafter  an  unreasonable  length  of  time 
before  electing  to  rescind  the  same.  There- 
fore, as  to  the  assigned  claims,  there  can  be 
no  recovery. 

As  to  the  Bostwick  policy,  it  is  consid- 
ered that  the  assurance  contained  in  the 
letter  accompanying  it  when  it  came  into  re- 
spondent's hands,  in  effect  that  it  was  in 
accordance  with  the  understanding  which  he 
supposed  and  had  a  right  to  suppose  was 
written  into  the  application,  was  reasonably 
calculated  to  lull  him  into  security  on  the 
subject  and  cause  him  to  lay  the  policy 
aside  without  examining  it.  It  is  useless 
here  to  discuss  af  length  the  particular 
wording  of  the  letter  containing  such  as- 
surance. We  have  weighed  it  in  every  rea- 
sonable aspect  in  w^hich  it  can,  in  our  judg- 
ment, be  viewed,  resulting  in  a  conclusion — 
not  without  some  misgivings,  we  confess,  on 
the  part  of  some  of  the  members  of  the  court 
as  to  its  correctness. — that  it  was  not,  as 
a  matter  of  law,  entirely  unreasonable  for 
Bostwick,  relying  upon  the  letter  which  pre- 
sumably he  read,  to  lay  the  policy  aside 
without  reading  it.  True,  the  letter  char- 
acterized the  policy  as  a  5-per-cent  de- 
benture contract,  and  Bostwick  testified 
that  such  a  policy  of  a  particular  character 
was  urged  upon  him  by  the  agent  at  the 
time  the  application  was  taken,  and  that 
he  then  insisted  that  he  would  not  take  any- 
thing but  a  ten-annual-payment  life  policy, 
indicating,  in  one  view,  that  the  two  policies 
were  at  the  time  of  the  application  consid- 
ered as  entirely  different.  But  it  is  also 
true,  as  we  understand  it,  that  a  5-per-cent 
debenture  policy  might  well  be  written  on  a 
10-annual-pa3^ment  life  plan.  Therefore,  the 
assurance  contained  in  the  letter,  that  the 
policy  was  in  accordance  with  the  applica- 
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tion,  might  reasonably  be  said  to  convey  the 
idea  that  it  was  a  10-annual -payment  life 
contract  with  the  5-per-cent  debenture  fea- 
ture which  the  agent  so  strongly  recom- 
mended. In  that  view  it  is  considered,  not 
without  some  hesitation,  we  must  say,  that 
the  circumstances  characterizing  the  deliv- 
ery of  the  policy  are  substantially  the  same 
as  those  in  the  last  McMaater  Case,  which 
were  deemed  of  sufficient  significance  to 
stand  effectively  in  the  way  of  a  conclusion 
that,  as  a  matter  of  law,  McMaster  knew 
the  contents  of  his  policies  from  the  time 
he  received  them.  Guided  by  that  decision, 
we  are  constrained  to  hold  that  the  assur- 
ance to  Bostwick  may  be  reasonably  said 
to  satisfy  the  principle,  said  in  the  Mamlock 
Case  to  be  concomitant  and  necessary  to  be 
considered  with  the  maxim,  Vigilaniihus, 
et  tion  dormientihuSf  jura  subveniunt,  and 
the  rule  of  law  based  thereon,  "that  the 
seller  must  not  use  any  art  or  practise  any 
artifice,  to  conceal  defects,  or  make  any  rep- 
resentations, or  do  any  act,  to  throw  the 
purchaser  off'  his  guard,  or  to  divert  his  eye, 
or  to  obscure  his  observation,  or  to  prevent 
his  use  of  any  present  means  of  informa- 
tion/' In  that  light  we  must  hold  that  it 
does  not  appear,  as  a  matter  of  law,  that 
Bostwick  was  chargeable  with  knowledge  of 
the  fraud  found  to  have  been  practised  upon 
him  till  he  obtained  actual  knowledge  there- 
of. Tliat  leaves  the  question  of  whether  he 
ought  to  have  read  his  policy  when  he  re- 
ceived it  notwithstanding  the  assurance  ac- 
companying it,  one  of  fact  not  covered  by 
the  findings.  It  must  be  solved  before  a 
complete  disposition  of  this  case  can  be 
made.  In  the  McMaster  Case,  it  will  be 
remembered,  the  farthest  the  court  went 
was  to  hold  that  the  question  of  whether  the 
assurance  given  McMaster  when  his  policy 
was  delivered,  was  sufTicieut  to  render  the 
question  of  whether  he  was  inexcusably  neg- 
ligent, testing  his  conduct  by  what  per- 
sons of  ordinary  care  would  generally  do 
under  the  same  or  similar  circumstances,  in 
laying  his  policy  away  and  not  examining 
it,  a  jury  question.  The  case  was  tried 
by  a  jury.  Here  the  case  wa,s  so  triable, 
but  was  by  consent  tried  by  the  court.  In 
tliat  situation  this  court  does  not  direct  the 
judgment  to  be  rendered  if  the  unsolved 
issues  of  fact  might  go  either  way  and  it 
is  doubtful  which  is  proper,  so  that  in  at- 
tempting to  decide  them  originally  here  in- 
justice might  be  done.  Brown  v.  Oriswold, 
109  Wis.  275,  85  N.  W.  363.  If  the  time 
within  which  respondent  was  bound  to  make 
his  election  to  rescind  the  policy  commenced 
to  run  from  the  time  when  he  obtained  ac- 


756 


Wisconsin  Supreme  Court. 


Mar., 


tual  knowledge  of  the  fraud,  the  circum- 
stances being  such  as  not  to  charge  him  with 
constructive  knowledge,  then  there  should  be 
a  recovery  as  to  his  policy,  as  decided  by 
the  trial  court.  But  if,  on  the  other  hand, 
it  shall  be  found  as  a  fact  that,  notwith* 
standinjj;  the  language  of  the  letter  accom- 
panying his  policy,  and  all  the  evidence 
bearing  on  the  question,  he  was  ijiexcusably 
negligent  in  not  looking  at  the  paper  when 
he  received  it,  or  soon  thereafter,  and  ob- 
serving the  evident  departures  therein  from 
the  one  he  intended  to  apply  for,  he  is  not 
entitled  to  recover. 

The  judgment  of  the  circuit  court  is  re- 
versed and  the  cause  remanded  with  direc- 
tions to  decide  the  question  of  fact  sug- 
gested as  being  yet  unsolved,  and  to  then 
render  judgment  in  accordance  with  this 
opinion.     . 

CasBoday,  Ch.  J.,  dissenting  in  part: 
I  concur  in  the  result  of  the  decision 
in  this  case,  except  as  to  the  Bostwick  pol- 
icy; and  as  to  that  I  think  the  judgment 
should  be  allirnied.  As  to  that  policy,  the 
evidence,  in  my  judgment,  clearly  brings 
the  ease  within  the  well-established  rule 
stated  in  a  recent  standard  work,  cited  by 
plaintiff's  counsel,  as  follows :  "By  the  over- 
whelming weight  of  authority,  ordinary 
prudence  and  diligence  do  not  require  a  per- 
son to  test  the  truth  of  representations 
made  to  him  by  another  as  of  his  own 
knowledge,  and  with  the  intention  that  they 
shall  be  acted  upon,  if  the  facts  are  pecul- 
iarly within  the  other  party's  knowledge  or 
means  of  knowledge,  though  they  are  not 
exclusively  so,  and  though  the  party  to 
whom  the  representations  are  made  may 
have  an  opportunity  of  ascertaining  the 
truth  for  himself."  14  Am.  &  Eng.  Enc.  Law. 
2d  ed.  p.  120.  The  principle  upon  which  the 
rule  is  based  is  sanctioned  in  cases  cited 
in  the  opinion  filed  and  the  decision  herein. 
It  is  cited  merely  as  a  concise  summary  of 
the  law  applicable  to  the  Bostwick  policy. 
Such  evidence  is,  in  my  opinion,  sufficient 
to  sustain  the  judgment.  The  mere  fact 
that  the  trial  court  did  not  specifically  find 
upon  the  subject  is  no  good  ground  for  re- 
fusing to  affirm  the  judgment  so  far  as  it 
relates  to  that  policy.  Wilkinson  v.  Wilkin- 
son, 59  Wis.  560,  18  N.  W.  527,  and  cases 
there  cited.  Jones  v.  Jones,  71  Wis.  520, 
38  N.  W.  88;  Deitz  v.  'Seenah,  91  Wis.  425, 
426,  64  X.  W.  299,  65  N.  W.  500 ;  William' 
son  V.  yeeves,  94  Wis.  666,  09  X.  W.  806; 
Disch  V.  Timm,  101  Wis.  189,  77  N.  W. 
196;  Re  Callahan,  102  Wis.  561,  78  X.  W. 
750. 
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*1.  One  who  antlertakes  to  accompltah 
a  certain  resvlt,  by  implication  agrees  to 
supply   all   the  means  necessary   thereto. 

2.  CourtH  take  Judicial  notice  that, 
where  oue  agrees  to  sell  to  another  property 
*'f.  o.  b.  cars"  at  the  place  of  shipment,  such 
term  means  that  the  seller  will,  without  ex- 
pense or  act  of  the  buyer,  deliver  to  the  lat- 
ter the  subject  of  the  sale  on  cars  at  such 
place. 

3.  Tlie  term  "f.  o.  h\  earn,'*  in  mercantile 
contracts,  means  free  on  board  cars,  and  so 
plainly  as  not  to  admit  of  explanation  or 
change  by  reference  to  extrinsic  evidence  or 
circumstances.  It  prima  facie  means,  also, 
when  used  as  regards  the  seller,  that  he  will 
procure  the  cars  for  use  In  executing  the  con- 
tract ;  and  such  ordinary  meaning  cannot  be 
changed  without  clear  and  satisfactory  evi- 
dence o£  a  custom  to  the  contrary,  known  to 
both  parties  to  the  transaction  at  the  making 
of  the  contract. 

4.  When  a  contract  has  been  reduced 
to  ^rrltlns,  evidence  of  what  occurred  l>e- 
tween  the  parties  in  respect  thereto  at  the 
time  thereof  or  prior  thereto  is  inadmissible. 

5.  The  rule  that  -^There  a  written  con- 
tract 1ft  made  an  a  mere  part  execu- 
tion of  an  entire  verbal  contract,  that  por- 
tion not  embodied  in  the  paper  may  be  shown 
by  parol,  applies  only  where  such  portion  is 
in  itself  a  distinct,  complete  contract,  not  to 
mere  stipulations  in  regard  to  and  varying 
the  terms  of  the  written  contract. 

6.  In  an  action  to  recover  damaves  for 
the  breach  of  an  executory  contract 
to  nell  and  dell%'er  groods,  the  general 
rule  is  that  the  difference  between  the  mar- 
ket value  thereof  at  the  time  and  place  of 
delivery,  and  the  contract  price,  with  inter- 
est from  the  time  of  the  breach,  is  the  true 
measure. 

7.  The  baiilM  of  such  rule  1«  that  the 
buyer  at  the  time  of  the  breach  pre- 
Muniably  could  have  nupplied  himself 
with  the  goods  at  the  time  and  place  agreed 
upon  for  the  delivery  ;  and  where  such  Is  not 
the  ^'ase  the  rule  does  not  apply,  but  the  mat- 
ter is  governed  bv  the  bi*oad  principle  that 
recoverable  damages  in  such  circumstances 
are  "such  us  may  fairly  and  reasonably  be 
considered  as  either  arising  naturally,  i.  c 
according  to  the  usual  course  of  things  from 
such  breach  of  contract  itself,  or  such  as 
may  reasonably  \ye  supposed  to  have  been  in 
contemplation   of   l>oth   parties   at   the   time 

♦Headnotes  by  Marshall.  J. 


Note. — As  to  effect  of  contract  to  ship  goods 
f.  o.  b.  see  also  Samuel  M.  Lawder  &  Sons  Co. 
V.  Albert  Mackie  Grocery  Co.  62  L.  R.  A.  T95. 
and  note;  and  a  recent  case  in  the  circuit  court 
of  the  United  States  for  the  northern  district 
of  Illinois,  holding  that  the  obligation  to  de- 
liver coal  f.  o.  b.  did  not  require  the  seller  to 
furnish  cars.  Evanston  Elevator  &  Coal  Co.  v. 
Caslner,  133  Fed.  409. 
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they  made  the  contract,  as  the  probable  re- 
sult of  the  breach  of  It." 

8.  li¥lien  the  general  role  of  damaseii 
floes  not  apply  as  above  stated,  and  there 
was  a  market  value  for  such  property  at  the 
time  agreed  ui)on  for  the  delivery,  at  the 
point  to  which  the  property  was  to  be  con- 
signed, the  difference  between  the  contract 
price  and  such  value,  less  any  expense  which 
the  buyer.  If  the  contract  had  been  per- 
formed, would  have  been  put  to  In  delivering 
the  i;oods  at  such  place,  with  Interest  on  the 
residue  at  the  legal  rate,  from  the  date  of  the 
breach,  is  the  proper  measure  of  damages. 

(September  27,  1904.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Ashland  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  a  breach  of  contract 
for  sale  of  lumber.    Reversed. 

Statement  by  Marshall,  J.: 

Action  to  recover  damages  for  breach  of 
contract  for  the  sale  of  lumber.  The  com- 
plaint was  to  the  effect  that  defendant  con- 
tracted to  sell  plaintiff  100,000  feet  of 
1-inch  pine  lumber  then  owned  by  the 
former  and  piled  at  Stadier's  mill,  near  the 
village  of  Butternut,  Wisconsin,  at  $8  per 
thousand  feet  for  the  culls,  and  $15  per 
thousand  feet  for  common  or  better,  delivery 
to  be  made  to  the  plaintiff  free  on  board  cars 
at  Butternut  upon  demand  by  him  within 
two  months  from  November  15,  1902,  and 
the  customary  inspection  fees  to  be  paid  one 
half  by  each  party:  that  defendant  breached 
such  contract  by  refusing  to  deliver  the  lum- 
ber when  the  same  was  duly  demanded,  or 
at  all,  to  the  plaintiff's  damage  in  the  sum 
of  $1,500. 

The  defendant,  for  answer  to  the  com- 
plaint, denied  all  th^  allegations  thereof, 
and  alleged  the  making  of  a  contract  sub- 
stantially as  stated  in  the  complaint,  ex- 
cept that  it  was  agreed,  as  part  of  such  con- 
tract, that  the  cars  for  use  in  delivering  the 
lumber  to  the  plaintiff  were  to  be  furnished 
by  him,  the  lumber  to  be  delivered  only 
upon  his  demand  within  two  months  after 
November  15,  1902;  that  he  would  furnish 
the  inspector  to  examine,  grade,  and  meas- 
ure the  lumber,  the  expenses  to  be  paid 
equally  by  the  parties;  and  that  plaintiff 
did  not  within  the  time  specified,  or  before 
th*i  commencement  of  the  action,  demand 
the  liunber  or  furnish  cars  for  use  in  de- 
livering the  same,  or  furnish  or  offer  to 
furnish  the  inspector ;  that,  on  the  contrary, 
he  at  all  times  neglected  to  make  any  de- 
mand for  the  lumber,  and  refused  to  ac- 
cept the  same. 

The  evidence  showed  that  the  contract 
was  in  writing  and  as  follows: 

Received  of  Paul  Vogt  of  Milwaukee. 
Wis.,  Five  (5)  Dollars  on  account  of  sale 
67  L.  R.  A. 


to  him  by  me,  made  this  15th  day  of  No- 
vember, 1902,  of  100,000  feet  more  or  less 
of  pine  one-inch  lumber  at  Eight  Dollars 
*per  1,000  feet  cull  &  Fifteen  Dollars  per 
1,000  feet  common  or  better  now  at  Stadier's 
Mill,  f.  o.  b.  cars  Butternut,  Wis.,  to  be  de- 
livered upon  demand  within  two  months 
from  above  date.  Inspection  fees  paid  by 
both  of  us. 

Dated  at  Butternut,  Wis.,  Novbr.  15th, 
1902.  Josef  Shienebeck. 

Evidence  was  allowed,  against  objections 
by  plaintiff's  counsel,  in  effect  that  at  the 
time  such  contract  was  made  plaintiff  ver- 
bally agreed  to  furnish  the  cars  for  use  in 
delivering  the  lumber;  also  as  to  what  the 
custom  was  between  buver  and  seller  in  re- 
gard  to  such  matters.  The  court  instructed 
the  jury,  in  substance,  that  the  burden  of 
proof  was  on  plaintiff  to  establish  by  a  fair 
preponderance  of  the  evidence  that  defend- 
ant agreed  to  furnish  the  cars,  and  that,  if 
the  jury  were  satisfied  that  he  did  so  agree, 
plaintiff  was  entitled  to  recover;  otherwise 
defendant  was  so  entitled,  and  to  the  extent 
of  the  difference  between  the  contract  price 
for  the  lumber  and  the  value  at  the  time 
and  place  the  same  should  have  been  de- 
livered as  agreed,  if  there  were  lumber,  pur- 
chasable, of  the  quality  and  quantity  con- 
tracted for  at  such  time  and  place;  other- 
Wise  the  difference  between  such  contract 
price  and  the  value  at  such  time  at  Milwau- 
kee, less  half  the  reasonable  fees  for  the 
services  of  an  inspector  and  what  it  would 
have  cost  to  transport  the  lumber  from  the 
agreed  deliverj'  point  to  Milwaukee.  The 
court  required  the  jury^  to  find  whether 
"f.  o.  b.,"  as  used  in  the  contract,  meant 
free  on  board  cars,  instructing  them  that  if 
such  were  the  case  it  was  defendant's  duty 
to  furnish  the  cars  unless  there  was  an 
agreement  to  the  contrary.  The  court  fur-' 
ther  instructed  the  jury  that  plaintiff,  in 
order  to  recover,  must  prove  by  a  fair  pre- 
ponderance of  the  evidence  that  the  words 
"f.  o.  b.  cars,"  as  used,  mean  that  the  de- 
fendant would  furnish  the  cars  for  the  ship- 
ment of  the  lumber. 

At  the  close  of  the  evidence  defendant's 
counsel  moved  the  court  for  a  verdict,  which 
was  refused.  The  verdict  was  in  favor  of 
the  defendant,  and  judgment  was  entered 
thereon,  from  which  this  appeal  was  taken, 
questions  l)eing  duly  saved  for  review  dis- 
cussed in  the  opinion. 

Messrs.  Bolimrlcli  A  WllllamB,  for  ap- 
pellant : 

One  who  undertakes  to  accomplish  a  cer- 
tain result,  by  necessary  implication  agrees 
to  supply  all  means  necessary  to  such  re- 
sult. 
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John  O'Brien  Lumber  Co.  v.  Wilkinson, 
117  Wis.  408,  94  N.  W.  337. 

'The  clear  weight  and  preponderance  of 
the  evidence  establishing  that  the  defendant' 
did  not  deliver  the  lumber  f.  o.  b.  cars  But- 
ternut, there  was  no  warrant  for  submit- 
ting the  case  to  the  jury  on  the  question  of 
whether  or  not  the  defendant  was  guilty  of 
breach. 

Hubbard  v.  McLean  (Wis.)  99  N.  W.  466; 
Flaherty  v.  Harruton,  98  Wis.  569,  74  N.  W. 
360;  Finkelston  v.  Chicago,  M.  d  St.  P.  R, 
Co.  94  Wis.  270,  68  N.  W.  1005:  Lewis  v. 
Prien,  98  Wis.  87,  73  N.  W.  654. 

Measre,  Salter  ft  Holland,  for  respond- 
ent: 

The  agreement  between  plaintiff  and  de- 
fendant  provided  that  the  lumber  was  to  be 
delivered  on  demand.  A  demand  was  there- 
fore necessary. 

Tiffany,  Sales,  p.  186 :  Posey  v.  Scales,  55 
Ind.  282;  Rhyner  v.  Carver,  84  Wis.  181, 
63  N.  W.  849. 

There  was  an  issue  for  the  jury  on  the 
question  as  to  whether  or  not  the  plaintiff 
or  the  defendant  was  to  furnish  the  cars  for 
shipment  of  the  lumber. 

Boyington  v.  Sweeney,  77  Wis.  66,  45  N. 
W.  938 ;  27  Am.  &  £ng.  £nc.  Law,  p.  862. 

Marsliall,  J.,  delivered  the  opinion  of 
the  court: 

The  motion  for  a  verdict  in  appellant's 
favor  was  based  on  the  assumption  that 
from  the  contract  or  evidence,  or  both,  it 
conclusively  appeared  that  it  was  respond- 
ent's duty  to  furnish  the  cars.  The  trial 
court's  view,  as  indicated  in  the  statement, 
was  that  prima  fi^ie  the  contract  requiring 
respondent  to  deliver  the  logs  f.  o.  b.  cars 
at  the  point  where  the  transit  by  rail  was 
to  commence  burdened  appellant  with  the 
duty  of  furnishing  the  cars.  So  the  jury 
were  instructed:  "The  plaintiff  must  prove 
by  a  fair  preponderance  of  evidence  that 
the  words  'f.  o.  b.  cars,'  as  used  in  this  case, 
mean  that  the  defendant  is  required  to  fur- 
nish the  cars  for  the  shipment  of  the  lumber 
in  question."  That  is*  consistent  only  with 
this  broad  proposition  being  correct:  As  be- 
tween buyer  and  seller  of  property  to  be 
conveyed  by  a  common  carrier,  the  seller  hav- 
ing agreed  to  deliver  the  subject  of  sale  to 
the  buyer  "f.  o.  b.  cars''  at  the  place  where 
the  transit  is  to  l^egin,  the  implication  of 
law  or  of  fact  is  that  the  latter  is  to  fur- 
nish the  cars  in  place  ready  for  loading. 
Doubtless  the  learned  circuit  court  was 
guided  by  Boyington  v.  Sweeney,  11  Wis. 
55,  45  N.  W.  938,  where,  as  regards  a  con- 
tract, the  same  in  effect  as  the  one  before 
us,  requiring  the  seller  of  logs  to  deliver 
the  same  on  board  cars  for  shipment,  though 
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the  set  phrase  "f.  o.  b.  cars"  was  not  used, 
it  was  said: 

"The  duty  of  the  defendant  in  regard  to 
the  delivery  of  the  logs  under  the  contract 
ended  when  they  were  placed  on  the  cars. 
By  the  terms  of  the  contract  the  plaintiffs 
were  to  receive  them  on  the  cars,  and  then 
the  absolute  title  passed  to  them.  The  de- 
fendant was  in  no  way  bound  to  pay  for  the 
use  of  the  cars  on  which  they  were  to  be 
loaded,  or  to  pay  for  their  transportation 
after  they  were  placed  on  the  cars.  The 
plain  inference  to  be  derived  from  the  con- 
tract is  that  the  plaintiffs  were  to  furnish 
the  cars  to  receive  and  transport  the  logs 
to  their  destination." 

No  authority  is  cited  to  the  proposition. 
Reference  in  the  opinion  to  the  attitude  of 
counsel  in  respect  to  the  matter  and  the 
printed  argument  indicates  that  the  point 
was  not  contested  in  such  a  manner  as  to 
stimulate  a  very  careful  consideration  of  a 
doubtful  question.  The  proposition  seems 
contrary  to  universal  understanding,  and 
ought  to  be  deemed  a  matter  of  judicial  cog- 
nizance without  the  aid  of  evidence  or  ad- 
judged cases.  We  apprehend  that  when 
one  buys  merchandise  of  another  to  be 
shipped  to  him  by  rail  from  a  distant  point, 
the  delivery  to  be  made  to  him  f .  o.  b.  cars 
at  the  point  of  starting,  such  other,  as  a 
matter  of  course,  is  expected  to  obtain  from 
the  railway  company  the  necessary  cars 
upon  which  to  load  the  subject  of  the  deal. 
Yet  the  doctrine  of  the  Boyington  Case  i^ 
not  wholly  without  support.  Kunkle  v. 
Mitchell,  66  Pa.  100;  Divight  v.  Eckert,  117 
Pa.  508,  12  Atl.  32;  Hocking  v.  Hamilton, 
158  Pa.  107,  27  Atl.  836.  However,  this 
court,  in  the  recent  case  of  John  O'Brien 
Lumber  Co.  v.  Wilkinson,  117  Wis.  468.  94 
N.  W.  337,  expressly  repudiated  such  doe- 
trine,  holding  that  a  seller,  in  the  circum- 
stances stated,  impliedly  agrees  to  obtain 
the  cars,  and  not  hold  the  buyer  to  any  ob- 
ligation till  the  goods  are  loaded  thereon. 
So  far  as  Boyington  v.  Sweeney  is  to  the 
contrary,  it  was,  in  effect,  though  not  in  ex- 
press terms,  there  overruled.  This  lan- 
guage was  used  by  Mr.  Justice  Dodge, 
speaking  for  the  court: 

"The  general  rule  is  that  one  who  un- 
dertakes to  accomplish  a  certain  result,  by 
necessary  implication  agrees  to  supply  all 
means  necessary  to  such  result.  .  .  .  Un- 
der this  general  rule,  it  would  seem  pretty 
obvious  that  one  undertaking  to  load  logrs 
upon  railroad  cars  ordinarily  assumes  the 
duty  of  obtaining  the  cars  on  which  to  load 
the  logs,  as  much  as  any  other  implements 
with  which  to  do  the  work.  Both  are  alike 
in  the  open  market,  as  much  at  the  com- 
mand of  one  as  another,  and  the  obtaining 
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of  each  is  equally  essential  to  the  accom- 
plishment of  the  result/' 

"For  the  reasons  stated,  we  cannot  avoid 
the  conclusion  that  the  written  contracts, 
upon  their  face,  by  necessary  implication 
imposed  on  appellants  the  duty  of  obtain- 
ing the  cars  upon  which  they  had  agreed  to 
load  the  logs." 

That  is  supported  by  authorities  generally 
holding  that  a  sale  f.  o.  b.  cars  means  that 
the  subject  of  the  sale  is  to  be  placed  on 
cars  for  shipment  without  any  expense  or 
act  on  the  part  of  the  buyer]  and  that  as 
soon  as  so  placed  the  title  is  to  pass  abso- 
lutely to  the  buyer,  and  the  property  be 
wholly  at  his  risk,  in  the  absence  of  any 
circumstances  indicating  a  retention  of 
such  control  by  the  seller  as  security  for 
purchase  money,  by  preserving  the  right  of 
stoppage  in  inmsitu.  A,  J'  Neimeyer  Lum- 
ber Co.  V.  Burlington  d  M.  River  R,  Co.  54 
Neb.  321,  40  L.  R.  A.  534,  74  N.  VV.  670; 
Congdofi  v.  KendcUl,  53  Neb.  282,  73  N.  W. 
659;  Capehart  v.  Furman  Farm  Improv. 
Co.  103  Ala.  671,  40  Am.  St.  Rep.  60,  16  So. 
627;  Sheffield  Furnace  Co.  v.  Hull  Coal  d 
Coke  Co.  101  Ala.  446,  14  So.  672;  Knapp 
Electrical  Works  v.  New  York  Insulated 
Wire  Co.  157  111.  456,  42  N.  E.  147 ;  Silber- 
man  v.  Clark,  96  N.  Y.  522 ;  Ex  parte  Hose- 
vear  China  Clay  Co.  L.  R.  11  Ch.  Div.  660; 
Miller  v.  Seaman,  176  Pa.  291,  36  Atl.  134; 
Benjamin,  Sales,  6th  ed.  682;  1  Mechem, 
Sales,  8  741,  note:  4  Elliott,  Railroads, 
§  1425.  All  of  such  authorities  declare  that 
a  sale  ''f.  o.  b.  cars"  so  plainly  indicates 
that  the  seller,  without  expense  to  the 
buyer,  is  to  deliver  the  subject  of  the  sale 
on  cars  ready  to  be  taken  out  by  the  carrier 
that  the  term  is  not  open  to  construction. 
Some  hold  that  evidence  is  admissible  to 
show  that  the  letters  "f.  o.  b."  as  used  in 
mercantile  contracts  stands  for  the  words 
**free  on  board;"  but,  generally  speaking,  it 
is  held  that  the  courts  will  take  judicial  no- 
tice that  such  is  the  meaning,  and  that  the 
import  of  the  words  is  too  plain  to  call  for 
or  permit  judicial  construction.  It  may  be 
that  such  meaning  would  only  prima  facie 
include  procurement  by  the  seller  of  the  car- 
rier of  cars,  in  place,  ready  for  loading,  and 
that  a  general  custom,  so  well  established 
as  to  become  a  part  of  the  contract,  might 
vary  such  prima  facie  meaning.  But  the 
burden  would  necessarily  be  upon  the  seller 
to  establish  such  custom.  It  follows  that 
the  instruction  under  consideration  is  erro- 
neous, and  that,  so  far  as  such  error  led  to 
the  decision  against  appellant  on  the  motion 
for  a  verdict,  such  decision  is  erroneous. 

There  was  evidence  on  the  part  of  the 
defendant  to  the  effect  that  at  the  time  of 
the  verbal  agreement  preceding  the  making 
of  the  written  contract,  plaintiff  said  he 
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would  furnish  the  cars.  The  learned  trial 
court  denied  the  motion  for  judgment,  as- 
suming that  such  evidence  raised  a  question 
for  the  jury.  That  is  plain,  because  he  ex- 
pressly referred  to  such  evidence  in  sub- 
mitting the  cause  as  to  whether  the  plain- 
tiff did  or  did  not  agree  to  furnish  the 
cars.  In  that  it  seems  the  rule,  that  a  writ- 
ten contract  cannot  be  varied  by  parol  evi- 
dence of  what  was  said  between  the  parties 
piror  to  or  at  the  time  of  the  making  of 
the  writing,  was  overlooked.  The  final  re- 
sult of  all  negotiation  eventuating  in  the 
making  of  a  contract  which  is  reduced  to 
writing,  in  the  absence  of  relievable  fraud 
or  mistake,  is  conclusively  presumed  to  be 
embodied  therein,  unless  the  writing  appears 
clearly  to  be  merely  a  part  execution  of  an 
entire  verbal  contract,  which  is  not  the  case 
in  the  instiCnce  before  us.  Here  was  the  or- 
dinary occurrence  of  closing  contractual 
negotiations  by  reducing  the  consequent  ver- 
bal agreement  to  writing.  If,  in  doing  so, 
anything  was  left  out,  the  party  prejudiced 
is  without  remedy  upon  the  contract  exoep€ 
to  appeal  to  equity  for  its  reformation  and 
the  enforcement  thereof  as  correo^.  John 
O'Brien  Lumber  Co.  v.  Wilkin8on;^l\l  Wis. 
468,  94  N.  W.  337 ;  Braun  v.  Wiaconsm  Ren- 
dering Co.  92  Wis.  245,  66  N.  W.  196; 
Herbet  v.  Lowe,  65  Wis.  316,  26  N.^^V.  761. 
In  Bra^m  v.  Wisconsin  Rendering  f  o.  it  was 
said  that  the  exception  mention^l,  to  the 
exclusion  of  evidence  of  what  if'&s  said  or 
occurred  at  the  time  of  making  a  written 
contract,  is  never  to  be  so  extended  as  to 
permit  evidence  of  mere  contemporaneous 
stipulations  or  conditions,  the  writing  being 
the  agreement  reached,  and  not  a  mere  part 
performance  or  incident  of  it.  It  follows 
that  the  oral  testimony  as  to  what  plain- 
tiff said  respecting  who  was  to  furnish  the 
cars,  when  the  contract  was  made,  cannot 
be  regarded  as  a  justification  for  denying  ap- 
pellant's motion  for  a  verdict. 

Whether,  in  denying  the  motion,  the 
learned  circuit  court  was  in  doubt  as  to 
whether  the  term  "f.  o.  b.  cars"  was  am- 
biguous in  that  it  might  or  might  not  mean 
that  the  seller  was  to  place  the  lumber  on 
cars  and  procure  them  to  be  put  in  place  for 
that  purpose,  and  that  such  doubt  involved 
a  question  of  fact,  is  not  altogether  certain. 
This  language  was  used  in  the  charge :  "The 
evidence  that  'f.  o.  b.'  means  free  on  board 
cars  is  not  disputed.  In  deciding  this  case 
you  must  take  into  consideration  the  written 
contract,  .  .  .  and  you  will  observe  the 
letters  'f.  o.  b.'  are  used  therein,  and  if  you 
find  'f.  o.  b.'  mean  free  on  board  cars,  it  was 
the  duty  of  the  defendant  to  furnish  the 


cars. 


»> 


There  being  no  question,  as  we  have  seen, 
but  that  the  meaning  of  "f .  o.  b."  as  used  in 
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the  contract  is  free  on  board  cars,  the  court 
erroneously  denied  the  motion  for  a  verdict 
upon  the  theory  that  it  was  permissible  for 
the  jury  to  find  some  other  meaning. 

It  does  not  seem  to  have  occurred  to  the 
learned  circuit  court  that  "free  on  board 
cars"  might  not  so  conclusively  indicate 
that  the  seller  was  to  provide  cars  in  place 
for  him  to  load  the  lumber  as  to  preclude 
evidence  of  a  binding  custom  to  the  con- 
trary. Witnesses  were  erroneously  per- 
mitted to  testify  as  to  the  meaning  of  *'f. 
o.  b."  when,  as  we  have  seen,  it  is  so  plain 
that  it  was  not  permissible  to  explain  it  by 
custom  or  otherwise.  The  meaning  of  lan- 
guage used  in  a  contract  can  only  be  shown 
by  custom  when  it  is  ambiguous.  Such  evi- 
dence is  permissible  to  interpret  or  explain 
or  aid  in  that  regard,  not  to  contradict  or 
add  something  not  within  the*  reasonable 
meaning  of  the  language  of  the  contract. 
Greenl.  £v.  294,  295.  In  She/field  Furnace 
Co,  V.  Hull  Coal  d'  Coke  Co.  101  Ala.  446, 
481,  14  So.  672,  and  the  other  case  to  which 
we  have  referred,  it  is  held  correctly,  as  we 
believe,  that  the  meaning  of  **f.  o.  b."  and 
"free  on  board,"  as  customarilv  used  in 
mercantile,  contracts,  is  so  obvious  as  not 
to  be  onen  to  interpretation.  Whether  such 
meaning. includes,  imder  the  circumstances 
of  this  fjafc.  the  duty  of  the  seller  to  pro- 
cure the.  caf^llpn  place  for  his  use  in  load- 
ing the  merchandise,  and  that  evidence  is 
not  permil^ble'  to  show  the  existence  of  a 
custom  whieti  the  parties  contracted  with 
reference  thereto,  is  not  altogether  plain, 
but  we  are  constrained  to.  hold^that  it  is. 
In  any  e\eoX  the  inference  from  the  use  of 
such  term  could  only  be  changed  by  clear 
proof  of  the  existence  of  a  custom,  and  that 
the  buyer  knew  thereof  at  the  time  of  con- 
tracting, or  that  it  had  existed  so  long  that, 
presumably,  he  knew  thereof.  Hall  v.  Sforrs, 
7  Wis.  253.  There  was  no  such  clear  evi- 
dence here.  There  was  no  definite  evidence 
at  all  in  the  matter. 

The  court  correctly  instructed  the  jury 
that  plaintiff  duly  demanded  of  the  defend- 
ant shipment  of  the  lumber  under  the  con- 
'  tract.  That,  in  connection  with  what  has 
heretofore  been  said,  shows  there  was  noth- 
ing to  submit  to  the  jury  as  to  whether  de- 
fendant was  guilty  of  an  actionable  breach 
of  the  contract  as  alleged  in  the  complaint. 
Therefore  the  court  erred  in  refusing  to  take 
all  the  questions  from  the  jury  except  such 
as  related  to  the  damages  appellant  was  en- 
titled to  recover. 

Complaint  is  made  because  the  court  per- 
mitted evidence  to  go  to  the  jury  as  to  the 
market  value,  at  the  agreed  time  and  place 
for  the  delivery,  of  such  lumber  as  that  in 
question*  though  there  was  no  evidence  that 
there  was  a  like  quantity  of  such  lumber 
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then  and  there,  or  in  that  vicinity,  which 
could  have  been  purchased.  A  careful  ex- 
amination of  the  record  satisfies  us  that 
error  was  committed  in  this  respect.  Re- 
spondent's counsel  refers  to  places  where  it 
is  said  evidence  can  be  found  supporting  his 
contention,  but  we  are  unable  to  find  it.  It 
is  not  in  the  record.  On  the  contrary,  the 
evidence  referred  to  establishes  the  conten- 
tion of  appellant.  The  statement  is  made 
that  lumber  like  that  in  question  could  have 
been  obtained  in  most  any  lumber  yard  in 
the  vicinity  of  Butternut  or  along  the  Cen- 
tral Railroad,  referring  to  the  evidence  of 
Mr.  Altman,  who  testified,  however,  in  ef- 
fect, that  no  such  quantity  of  lumber  of  the 
agreed  quality  was  so  obtainable.  A  like 
quantity  of  lumber  of  better  quality  could 
have  been  so  obtained,  but  none  of  conse- 
quence of  the  safhe  quality.  As  the  evidence 
stood  when  the  case  was  submitted  to  the 
jury,  it  seems  that  the  rule  in  Cockhum  v. 
Ashland  Lumber  Co.  64  Wis.  619,  12  N.  W. 
49,  governed,  as  claimed  by  appellant's  coun- 
sel. The  general  rule,  as  there  stated,  is: 
"In  actions  to  recover  damages  for  the 
breach  of  an  executorv  contract  to  sell  and 
deliver  goods,  .  .  .  the  difference  between 
the  market  price  of  the  goods  at  the  time 
and  place  specified  in  the  contract  for  deliv- 
ering the  same  and  the  contract  price  is  the 
measure  of  damages.  The  basis  of  this 
rule  is  that,  on  failure  of  the  vendor  to  de- 
liver, the  purchaser  may  go  into  the  market 
at  the  time  and  place  of  delivery,  and 
supply  himself  with  the  same  kind  of  goods 
at  the  market  price.  Hence,  the  difference 
between  what  he  is  compelled  to  pay  for  the 
goods,  and  what  they  would  have  cost  him 
had  the  vendor  performed  his  contract,  just- 
ly measures  the  damages  w^hich  he  has  sus- 
tained by  the  breach  of  the  contract.  But 
this  rule  presupposes  that  the  purchasers 
may  go  into  the  market  at  the  agreed  time 
and  place  of  delivery  and  obtain  the  goods/* 

But  it  is  said  that,  where  the  basis  for  the 
rules  does  not  exist,  then  fiome  other  rule 
must  be  applied  that  will,  so  far  as  prac- 
ticable, satisfy  the  broad  principle  that  re- 
coverable damages  for  breach  of  contract 
are  "such  as  may  fairly  and  reasonably  be 
considered  either  arising  naturally,  i.  e.,  ac- 
cording to  the  usual  course  of  things  from 
such  breach  of  contract  itself,  or  such  as 
may  reasonably  be  supposed  to  have  been  in 
the  contemplation  of  both  parties  at  the 
time  they  made  the  contract,  as  the  probable 
result  of  the  breach  of  it." 

Respondent  knew  at  the  time  the  contract 
in  question  was  made  that  the  subject  there- 
of was  to  be  shipped  to  appellant  at  Mil- 
waukee, Wisconsin.  He  must  have  appre- 
hended that,  if  he  failed  to  make  the  de- 
livery according  to  agreement,  and  appel- 
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lant  could  not  supply  himself  with  the  same 
amount  and  quality  of  lumber  at  or  in  the 
vicinity  of  the  delivery  point,  he  would  prob- 
ably suffer  damages  to  the  extent  of  the  dif- 
ference between  the  market  value  of  such 
lumber  at  Milwaukee  at  the  agreed  time  for 
delivery,  and  the  contract  price,  less  what 
it  would  have  cost  appellant  for  inspection 
fees  and  freight  had  the  contract  been  per- 
formed, with  interest  on  the  principal  sum 
of  damages  at  the  legal  rate  from  th6  time 
of  the  breach  to  the  date  of  the  recovery. 


That  is  the  rule  of  damages  contended  for 
by  appellant's  counsel,  and  is  approved. 

Some  other  questions  are  presented  by 
appellant's  counsel,  but  they  are  all  covered 
incidentally  by  the  conclusions  heretofore 
reached,  or  are  rendered  thereby  immate- 
rial, and  therefore  specific  reference  thereto 
and  a  discussion  thereof  becomes  unneces- 
sarv  and  will  be  omitted. 

Ihfj  judgment  is  reversed  and  the  cause 
remanded  for  a  new  trial. 
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Page  MORRIS,  District  Judge. 
(132  Fed.  945.) 

*1.  The  pendency  In  a  mtmte  court  of  a 
prior  action  betireen  tbe  same  par- 
tie*  for  the  same  cause  furnishes  no  ground 
for  an  abatement  or  for  a  stay  of  proceed- 
ings In  a  subsequent  action  brought  by  the 
same  plaintiff  In  a  Federal  court,  where  no 
conflict  arises  between  the  courts  over  the 
custody  or  dominion  of  speclflc  property. 
Wherever,  however,  one  of  the  courts  secures 
by  proper  process  the  custody  or  dominion 
of  specific  property  which  It  Is  one  of  the  ob- 
jects of  the  suit  in  the  other  court  to  sub- 
ject to  Its  Judgment  or  decree,  the  latter  ac- 
tion should  not  be  dismissed,  but  It  should 
be  stayed  until  the  proceedings  In  the  court 
which  first  obtained  jurisdiction  of  the  prop- 
erty are  concluded,  or  ample  time  for  their 
termination  has  elapsed. 

2.  Tbe  Jurisdiction  of  tbe  Federal 
courts  may  not  be  limited  or  Impaired 
by  state  learialation  which  confers  ex- 
clusive jurisdiction  of  litigation  upon  state 
courts  or  prescribes  exclusive  methods  of 
invoking  that  jurisdiction.  Wherever  the 
citizens  of  a  state  may  secure  a  trial  of  their 
controversies  by  Its  courts  of  general  ju- 
risdiction either  by  original  process,  or  by 
appeal,  or  by  other  proceedings,  the  citizens 
of  different  states  may  obtain  the  trial  of 
like  controversies  between  them  by  some  ap- 
propriate action  in  the  Federal  courts. 

3.  Section  SO  of  tbe  cbarter  of  Dnlutb, 

*Headnotes  by  Sanbobn,  Circuit  Judge. 

Note. — The  authority  of  the  appellate  courts 
of  the  United  States  to  issue  to  the  subordinate 
courts  writs  of  mandamus,  and  other  necessary 
writs,  in  aid  of  their  appellate  jurisdiction,  Is 
discussed,  and  the  cases  given  which  Illustrate 
when,  and  under  what  circumstances,  the  au- 
thority will  be  exercised,  in  div.  V.  of  a  note 
to  State  ex  rcl.  Fourth  Nat.  Bank  v.  Johnson, 
51  L.  R.  A.  33. 
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wbicb  provides  for  appeals  from  tbe 
alloiprance     or     rejection     of     claims 

against  that  city  to  the  district  court  of  St. 
Louis  county,  Minnesota,  and  prohibits  the 
payment  of  such  claims  while  such  appeals 
are  theie  pending,  does  not  restrict  the  ju- 
risdiction of  the  Federal  courts  over  claims 
of  citizens  of  other  states,  or  the  power  of 
those  courts  to  enforce  their  judgments  up- 
on such  claims :  and  actions  by  original 
process  in  the  Federal  courts  may  be  main- 
tained in  controversies  over  such  claims  with- 
out presenting  them  to  the  city  council. 

4.  Tbe  United  States  circuit  courts  of 
appeals  ba-re  Jurisdiction  to  Issue  writs 
of  mandamus  In  the  exercise  of,  and  in  aid 
of,  their  appellate  jurisdiction. 

6.  Tbe  test  of  appellate  Jurisdiction  In 
the  exercise  and  aid  of  which  the  courts  of 
appeals  may  Issue  writs  of  mandamus  is 
the  existence  of  that  jurisdiction,  not  its 
prior  invocation.  It  is  the  existence  of  a 
right  to  review  by  a  challenge  of  the  final 
decisions  or  otherwise  in  the  cases  or  pro- 
ceedings to  which  the  applications  for  the 
writs  relate,  and  not  the  prior  exercise  of 
that  right  by  appeal  or  by  writ  of  error. 

G.  Appeals  from  tbe  alloirance  by  tbe 
city  council  of  Dulntb  of  tbe  claims 
of  a  citisen  of  tbe  state  of  West  Vir- 
grinia  were  taken  by  tbe  city  to  the 
district  court  of  St.  Louis  county,  Minnesota, 
and  the  charter  of  the  city  prohibited  its 
officers  from  paying  the  claims  pending  the 
appeals,  except  upon  the  order  of  that  court. 
Thereupon  the  petitioner  sued  the  city  upon 
its  claims  in  the  Federal  court.  The  judge 
who  was  holding  that  court  stayed  all  pro- 
ceedings in  the  case  pending  in  it  until  the 
final  determination  of  the  appeals  in  the 
state  court.  Held,  this  was  error,  remedi- 
less otherwise  than  by  the  writ  of  mandamus. 
The  court  of  appeals  has  jurisdiction  to  issue 
its  writ  of  mandamus,  and  to  command  the 
judge  holding  the  circuit  court  to  vacate  the 
stay,  and  to  proceed  with  all  convenient 
speed  to  try  and  adjudicate  the  controversy 
and  to  enforce  the  judgment  upon  it.  Writ 
accordingly  issued. 

(October  24,  1904.) 

PETITION   for   a   writ   of  mandamus   to 
compel   defendant   to  proceed  with   the 
trial  of  an  action.     Qranted. 
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Statement  by  Sanborn,  Circuit  Judge: 
The  Barber  Asphalt  Paving  Company,  a 
corporation  of  the  state  of  West  Virginia, 
presents  its  petition  to  this  court  for  a  writ 
of  mandamus  to  induce  the  Honorable  Page 
Morris,  District  Judge  holding  the  circuit 
court  for  the  district  of  Minnesota,  to  pro- 
ceed to  the  trial  and  determination  of  an  ac- 
tion at  law  against  the  city  of  Duluth  which 
the  petitioner  commenced  in  that  court  on 
May  31,  1904.    In  response  to  the  order  to 
show  cause  why  the  mandamus  should  not 
be  issued  the  respondent  has  filed  an  an- 
swer, and  by  the  petition  and  answer  these 
facts  are  admitted:     In  May,  1902,  the  Bar- 
ber company  entered  into  a  contract  with 
the  city  of  Duluth  to  pave  one  of  its  streets 
for  the  sum  of  $54,760.    Section  80  of  the 
charter  of  that  city  provides  that  the  city 
attorney  may,  and  upon  the  request  of  seven 
taxpayers  he  must,  appeal  from  the  allow- 
ance    by     its     common     council     of     any 
claim  exceeding  $25,  except  the  claims  of 
employees  or  officers  for  wages  or  salary, 
to  the  district  court  of  St.  Louis  county, 
which  shall  thereupon  have  jurisdiction  of 
the  parties  and  of  the  subject-matter,  and 
that  thereafter  no  order  shall  be  issued  for 
the  payment  of  any  part  of  the  claim  thus 
challenged  until  a  certified  copy  of  the  judg- 
ment of  the  district  court  is  filed  with  the 
city  clerk.    The  Barber  company  paved  the 
street.    On  August  3,  1903,  the  mayor  and 
common  council  of  the  city  ordered  the  pay- 
ment to  that  company  of  $25,500  on  account 
of  labor  and  material  furnished  by  it  under 
its  contract,  and  the  city  attorney,  at  the 
request  of  seven  taxpayers,  appealed  from 
this  allowance  to  the  district  court  of  St. 
Louis  county,  where  this  appeal  is  pending. 
On  October  8,  1903,  the  mayor  and  council 
of  the  city  allowed  and  ordered  the  payment 
to  the  Barber  company  of  $8,189  on  the 
«ame   account,   and   at  the   request  of  the 
same  taxpayers  the  city  attorney  appealed 
from   this   allowance   to   the    same    court, 
where  this  appeal    is    also    pending.     The 
city   charter   provides   that   these    appeals 
shall  be  placed  upon  the  calendar    of    the 
court  for  trial,  that  the  court  may  require 
pleadings,  that  issues  of  law  shall  be  sum- 
marily heard,  and  that  issues  of  fact  shall 
be  tried  as  other  issues  of  that  character 
are  heard  in  that  court.    Orders  for  plead- 
ings and  trials  have  been  made  in  these  ap- 
peals,   but   the    Barber   company   appeared 
specially  in  both  and  challenged  the  juris- 
<liction  of  the  court,  and  in  one  failed  to 
plead  farther  when  its  objections  were  over- 
ruled.      In    May,     1903,     before     the    al- 
lowance of  these  appeals,  certain  taxpayers 
of    the    city    of    Duluth,    some    of    whom 
subsequently      instigated      these      appeals, 
brought  a  suit  against    that    city  and  the 
67  L.  R.  A. 


Barber  company  in  the  district  court  of  St. 
Louis  county  to  enjoin  the  city  from  paying 
an3^hing  to  the  petitioner  on  account  of  the 
work  and  material  furnished  bv  it  under  its 
contract.  That  suit  was  tried  upon  its 
merits,  and  in  May,  1904,  that  court  decid- 
ed that  the  complainants  were  entitled  to 
no  relief,  but  stated  in  a  memorandum  filed 
with  the  decision  that,  if  thev  had  been 
diligent,  they  would  have  been  entitled  to  an 
injunction,  since,  in  the  opinion  of  the 
court,  the  contract  was  invalid  because 
there  was  not  a  sufficient  amount  in  the 
permanent  revolving  fund  at  the  time  it 
was  let  to  warrant  its  existence.  In  this 
state  of  the  case  the  petitioner  brought  an 
action  in  the  United  States  circuit  court  for 
the  district  of  Minnesota  against  the  city  of 
Duluth  on  May  31,  1904,  for  the  sum  of 
$38,316.14,  which  it  alleged  was  due  to  it 
under  its  contract,  and  a  portion  of  which 
had  been  allowed  by  the  city  council  and  was 
challenged  by  the  appeals.  The  city  moved 
the  court  to  stay  all  proceedings  in  that 
action  until  the  trial  and  final  determina- 
tion of  the  proceedings  pending  in  the  state 
court,  and  on  July  26,  1904,  Judge  Morris 
made  an  order  of  the  court  that  all  pro- 
ceedings in  that  action  should  be  stayed 
imtil  the  final  determination  of  the  two  ap- 
peals pending  in  the  district  court  of  St. 
Louis  county. 

Argued  before  8anbom,  Van  Devanter, 
and  Hooky  Circuit  Judges. 

Messrs,  Jared  How  and  Carl  Taylor* 
for  petitioner: 

Mandamus  will  lie  to  command  an  infe- 
rior court  of  the  United  States  to  hear  and 
determine  an  action  properly  brought  before 
it  when  it  erroneously  refuses  to  do  so. 

Ex  parte  Bradsireei,  7  Pet.  647,  8  L.  ed. 
815;  lAfe  d  Fire  Ins,  Co,  r,  Wilson,  8  Pet. 
291,  8  L.  ed.  949;  Life  d  Fire  Ins.  Co,  v. 
Adams,  9  Pet.  571,  9  L.  ed.  233;  Kendall  v. 
United  States,  12  Pet.  622,  9  L.  ed.  1220; 
Ex  parte  Roberts,  15  Wall.  384,  21  L.  ed. 
131;  Ex  parte  United  States,  16  Wall.  699, 
21  L.  ed.  607;  Knickerhocker  Ins,  Co.  v. 
Comstock,  16  Wall.  258,  21  L.  ed.  493;  Chi- 
cago d  A.  R.  Co.  V.  Wisioall,  23  WalL  607, 
23  L.  ed.  103;  Ex  parte  Schollenherger,  96 
U.  S.  369,  24  L.  ed.  853;  Harrington  v.  Hol- 
ler, 111  U.  S.  796,  28  L.  ed.  602,  4  Sup.  Ct. 
Rep.  697;  Ex  parte  Morgan,  114  U.  S.  174, 
29  L.  ed.  135,  5  Sup.  Ct.  Rep.  825;  Ex  parte 
Brown,  116  U.  S.  401,  29  L.  ed.  676,  6  Sup. 
Ct.  Rep.  387;  Ex  parte  Parker,  120  U.  S. 
737,  30  L.  ed.  818,  7  Sup.  Ct.  Rep.  767;  Re 
Parker,  131  U.  S.  221,  33  L.  ed.  123,  9  Sup. 
Ct.  Rep.  708;  Re  Hohorst,  150  U.  S.  653, 
37  L.  ed.  1211,  14  Sup.  Ct.  Rep.  221;  Re 
Atlantic  City  R.  Co.  164  U.  S.  633,  41  L.  ed. 
579,  17  Sup.  Ct.  Rep.  208;  Re  Grossmayer, 
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177  U.  S.  48,  44  L.  ed.  665,  20  Sup.  Ct.  Rep. 
535;  United  Stales  ex  rel.  Iron  County  v. 
Beverens,  18  C.  C.  A.  314,  37  U.  S.  App. 
622,  71  Fed.  768;  Kimherlin  v.  Commission 
to  Five  Civilized  Tribes,  44  C.  C.  A.  109, 
104  Fed.  663;  Minnesota  Moline  Plotc  Co. 
V.  Doumgino  Mfg,  Co,  61  C.  C.  A.  352,  126 
Fed.  746. 

The  United  States  circuit  court  of  ap- 
peals has  jurisdiction  to  issue  a  writ  of 
mandamus  to  compel  an  inferior  court  to 
try  and  determine  an  action  pending  before 
the  circuit  court,  of  which  it  has  appellate 
jurisdiction. 

Kendall  v.  United  States,  12  Pet.  622,  9 
L.  ed.  1220;  Bath  County  v.  Amy,  13  Wall. 
248,  20  L.  ed.  541;  Marhury  v.  Madison,  1 
Cranch,  175,  2  L.  ed.  72;  Ew  parte  Crane,  5 
Pet.  190,  8  L.  ed.  92;  Re  Green,  141  U.  S. 
325,  35  L.  ed.  765,  12  Sup.  Ct.  Rep.  11; 
Ew  parte  Hoyt,  13  Pet.  290,  10  L.  ed.  167; 
Virginia  v.  Rives  {Ex  parte  Virginia)  100 
U.  S.  327,  25  L.  ed.  672 ;  Knickerbocker  Ins. 
Co.  Y.  Comstock,  16  Wall.  258,  21  L.  ed.  493. 

The  petitioner  is  entitled,  as  a  matter  of 
right,  to  have  its  action  in  the  circuit  court 
tried  in  the  ordinary  course,  without  regard 
to  the  pendency  of  the  proceedings  in  the 
state  court. 

Stanton  v.  Embrey,  93  U.  S.  548,  23  L. 
ed.  983;  Cordon  v.  Qilfoil,  99  U.  S.  169,  25 
L.  ed.  383;  Merritt  v.  American  Steel-Barge 
Co.  24  C.  C.  A.  530,  49  U.  S.  App.  85,  79 
Fed.  228;  Zimmerman  v.  So  Relle,  25  C.  C. 
A.  518,  49  U.  S.  App.  387,  80  Fed.  417; 
Chreen  v.  Underwood,  30  C.  C.  A.  162,  57  U. 
S.  App.  535,  86  Fed.  427;  Ogden  City  v. 
Weaver,  47  C.  C.  A.  485,  108  Fed.  568 ;  Bal- 
timore A  O.  R.  Co.  V.  Wabash  R.  Co.  57  C. 
C.  A.  322,  119  Fed.  678;  Defiance  Water  Co. 
V.  Defiance,  100  Fed.  178. 

A  state  cannot  tie  up  a  citizen  of  another 
state  having  property  rights  within  its  ter- 
ritory to  suits  for  redress  in  its  own  courts.' 

Cowles  V.  Mercer  County,  7  Wall.  118,  19 
L.  ed.  86;  Lincoln  County  v.  Luning,  133 
tJ.  S.  529,  33  L.  ed.  766,  10  Sup.  Ct.  Rep. 
«  363;  Chicot  County  v.  Sherwood,  148  U.  S. 
529,  37  L.  ed.  546,  13  Sup.  Ct.  Rep.  695; 
Edwards  v.  Hill,  8  C.  C.  A.  233,  19  U.  S. 
App.  493,  59  Fed.  723;  Reagan  v.  Farmers* 
Loan  d  T.  Co.  154  U.  S.  391,  38  L.  ed.  1021, 
4  Inters.  Com.  Rep.  560,  14  Sup.  Ct.  Rep. 
1047. 

Mr.  Bert  Fesler,  for  respondent: 

A  writ  of  mandamus  cannot  be  issued  by 
the  circuit  court  of  appeals  to  command  the 
eircuit  court  to  do  an  act^  the  doing  of 
which  cannot  be  reviewed  on  appeal  or  writ 
of  error. 

United  States  ex  rel.  Earless  v.  United 
States  Ct.  App.  Judges,  29  C.  C.  A.  78,  56 
U.  S.  App.  33,  85  Fed.  177;  United  States 
em  rel.  Iron  County  v.  Severens,  18  C.  C.  A. 
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314,  37  U.  S.  App.  622,  71  Fed.  768;  Ameri- 
can Constr.  Co.  v.  Jacksonville,  T.  d  K.  W. 
R.  Co.  148  U.  S.  372,  37  L.  ed.  486,  13  Sup. 
Ct.  Rep.  758;  Re  Rice,  155  U.  S.  396,  39  L. 
ed.  198,  15  Sup.  Ct.  Rep.  149;  Ex  parte 
Whitney,  13  Pet.  404,  10  L.  ed.  221;  People 
ex  rel.  McClelland  v.  Dowling,  55  Barb. 
197 ;  Ex  parte  Ostrander,  1  Denio,  679. 

The  writ  of  mandamus,  in  the  nature  of 
a  procedendo,  should  never  issue  unless  the 
lower  court  has  come  to  a  full  stop,  or  is 
perseveringly  and  arbitrarily  delaying  the 
final  judgment. 

lAfe  d  Fire  Ins.  Co.  v.  Adams,  9  Pet.  571, 
9  L.  ed.  233;  Re  Parker,  131  U.  S.  221,  33 
L.  ed.  123,  9  Sup.  Ct.  Rep.  708;  Ex  parte 
Parker,  120  U.  S.  737,  30  L.  ed.  818,  7  Sup. 
Ct,  Rep.  767;  Ex  parte  Brown,  116  U.  S. 
401,  29  L.  ed.  676,  6  Sup.  Ct.  Rep.  387;  Re 
Hohorst,  150  U.  S.  653,  37  L.  ed.  1211,  14 
Sup.  Ct.  Rep.  221;  Livingston  v.  Dorgenois, 

7  Cranch,  577,  3  L.  ed.  444;  Leiois  v.  Balti- 
more d  L.  R.  Co.  10  C.  C.  A.  446,  8  U.  S. 
App.  645«  62  Fed.  218. 

It  is  never  granted  in  anticipation  of  an 
omission  of  duty,  but  only  after  actual  de- 
fault. 

Ex  parte  Cutting,  94  U.  S.  14,  24  L.  ed. 
49 ;  Ex  parte  Perry,  102  U.  S.  183,  26  L.  ed. 
43;  Ex  parte  Whitney,  13  Pet.  404,  10  L. 
ed.  221 ;  Kimberlin  v.  Commission  to  Five 
Civilized  Tribes,  44  C.  C.  A.  109,  104  Fed. 
653. 

No  question  of  jurisdiction  of  the  court 
of  appeals  over  the  action  Is  involved.  The 
exercise  of  such  jurisdiction  may  have  been 
delayed,  but  it  has  not  been  denied. 

Minnesota  Moline  Plow  Co.  v.  Dowagiac 
Mfg.  Co.  61  C.  C.  A.  352,  126  Fed.  746; 
United  States  ex  rel.  Earless  v.  United 
States  Ct.  App.  Judges,  29  C.  C.  A.  78,  56 
U.  S.  App.  33,  85  Fed.  177;  Kimberlin  v. 
Commission  to  Five  Civilized  Tribes,  44  C. 
C.  A.  109,  104  Fed.  653. 

In  a  case  of  doubtful  right,  the  writ  of 
mandamus  will  not  issue. 

Life  d  Fire  Ins.  Co.  v.  Wilson,  8  Pet.  291, 

8  L.  ed.  949;  Ex  parte  Davenport,  6  Pet. 
661,  8  L.  ed.  537;  Ex  parte  Cutting,  94  U. 
S.  14,  24  L.  ed.  49;  Barrow  v.  Eill,  13  How. 
54,  14  L.  ed.  48. 

The  writ  of  mandamus  will  not  issue  to 
compel  the  circuit  court  to  reverse  or  revise 
its  decision. 

Ex  parte  Bradstreet,  8  Pet.  588,  8  L.  ed. 
1054;  Ex  parte  Eoyt,  13  Pet.  279,  10  L.  ed. 
161 ;  Ex  parte  Whitney,  13  Pet.  404,  10  L. 
ed.  221;  Ex  parte  De  Oroot,  6  Wall.  497,  18 
L.  ed.  887 ;  Ex  parte  Newman,  14  Wall.  152, 
20  L.  ed.  877;  Ex  parte  Taylor,  14  How.  3, 
14  L.  ed.  302;  Ex  parte  Many,  14  How.  24, 
14  L.  ed.  311;  Ex  parte  Flippin,  94  U.  S. 
348,  24  L.  ed.  194;  Ex  parte  Schwab,  98  U. 
S.  240,  25  L.  ed.  105;  Ex  parte  Denver  d  R. 
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G.  R.  Co.  101  U.  S.  711,  25  L.  ed.  872;  Ex 
parte  Perry,  102  U.  S.  183,  26  L.  ed.  43; 
Ex  parte  Burtis  {Sew  York  d  W.  8.  S.  Co. 
V.  Aiottnt)  103  U.  S.  238,  20  L.  ed.  351;  Ex 
parte  Des  Moines  d  M.  R.  Co.  103  U.  S.  794, 
20  L.  ed.  461;  Ex  parte  Hoard,  105  U.  S. 
578,  26  L.  ed.  1176;  Ex  parte  Baltimore  d 
O.  R.  Co.  108  U.  S.  566,  27  L.  ed.  812,  2  Sup. 
Ct.  Rep.  876;  Re  Burdett,  127  U.  S.  771,  3 
L.  ed.  321,  8  Sup.  Ct.  Rep.  1394;  Re  Morri- 
son {Morrison  v.  District  Court)  147  U.  S. 
14,  37  L.  ed.  60,  13  Sup.  Ct.  Rep.  246. 

MandarauH  will  not  lie  to  control  the  con- 
duct of  a  judge  in  proceedings  which  take 
place  before  the  trial. 

Ex  parte  Bradstreet,  8  Pet.  588,  8  L.  ed. 
1054. 

Xor  to  compel  a  judge  to  proceed  accord- 
ing to  certain  rules  pf  practice  which  have 
already  been  established  for  his  court  by 
the  appellate  court. 

Ex  parte  Whitney,  13  Pet.  404,  10  L.  ed. 
221. 

The  circuit  court  should  not  proceed  with 
the  trial  of  this  action  until  the  final  deter- 
mination of  the  appeals  from  the  estimates 
pending  in  the  state  court. 

Baltimore  d  0.  R.  Co.  v.  M'ahash  R.  Co. 
57  C.  C.  A.  322,  119  Fed.  678;  Ball  v.  Tomp- 
kins, 41  Fed.  486. 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court : 

The  order  which  the  petitioner  challenges 
stays  its  action  in  the  circuit  court  of  the 
United  States  until  the  questions  which 
that  action  presents  shall  have  been  finally 
determined  by  the  courts  of  the  state.  That 
order  is  not  reviewable  by  writ  of  error  or 
by  appeal,  and  the  Barber  company  applies 
to  this  court  for  its  writ  of  mandamus  to 
direct  the  judge  holding  the  court  below  to 
proceed  to  the  trial  of  its  case. 

The  plaint  of  the  petitioner  is  that,  by 
the  order  of  the  court  below,  it  is  practical- 
ly prohibited  from  a  trial  and  decision  by 
the  national  courts  of  a  controversy  over 
$38,316.14  between  citizens  of  different 
states,  which  is  pending  in  that  court,  and 
which  involves  nothing  but  the  question  of 
the  existence  and  the  amount  of  a  simple 
contract  debt.  It  is  unnecessary  to  the  de- 
termination of  the  issues  now  presented  to 
consider  or  decide  whether  or  not  the  dis- 
trict court  of  St.  Louis  county  had  acquired, 
by  means  of  the  appeals,  jurisdiction  of  the 
subject-matter  and  of  the  parties  to  the 
action  in  the  Federal  court  when  that 
court  ordered  all  proceedings  in  the  action 
before  it  stayed  imtil  the  final  determina- 
tion of  those  appeals.  If  the  state  court 
had  not  acquired  such  jurisdiction,  there 
was  no  reason  for  staying  the  cause  in  the 
Federal  court.  If  it  had  acquired  juris- 
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diction,  the  order  practically  prohibits  the 
trial  of  the  controversy  in  the  national 
courts,  and  remits  its  decision  to  the  courts 
of  the  state,  and  the  only  reason  urged  in 
support  of  it  is  that  the  same  controversy 
was  pending  in  the  district  court  of  the 
state,  that  that  court  had  jurisdiction  of 
the  subject-matter  and  of  the  parties,  and 
that  by  the  charter  of  the  city  its  officers 
were  forbidden  to  pay  the  claim  of  the 
petitioner  until  that  court  should  so  direct. 
It  will  accordingly  be  conceded — but  it  is 
not  decided — ^that  the  district  court  of  St. 
Louis  county  had  acquired  jurisdiction  by 
means  of  the  appeals  of  the  parties  to  the 
action  in  the  Federal  court,  and  of  the 
controversy  there  presented  when  that 
action  was  commenced,  and  before  the 
order  which  enjoined  its  progress  was 
made.  It  is  also  conceded  for  the  purposes 
of  this  decision,  although  that  question  is 
not  decided,  that  the  petitioner  might  have 
removed  the  appeals  to  the  Federal  court, 
and  that  the  question  here  presented  stands 
as  though  the  Barber  company  had  first 
brought  actions  to  collect  its  debt  in  the 
state  court,  and  had  afterwards  brought  one 
in  the  Federal  court  to  enforce  the  same 
obligation. 

The  question,  then,  is,  Would  the  pendency 
of  such  actions  be,  or  was  the  pendency  of 
the  appeals,  a  sound  reason  for  prohibiting 
the  trial  of  the  controversy  between  the  pe- 
titioner and  the  citv  in  the  Federal  court 
until   the   state   courts  had   finally  decided 
the     questions    which     it     involves?       The 
general  rule  upon  this  subject  has  been  so 
clearly  announced  and  so  often  affirmed  by 
the  supreme  court  and  by  this  court  that  it 
is  no  longer  open  to  debate  or  consideration. 
It  is  that  the  pendency  in  a  state  court  of 
an  action  brought  by  the  plaintiff  in  a  sub- 
sequent action  between  the  same  parties  in 
the  Federal  court,  and  w^hich  involves  the 
same   subject-matter,   presents   no   bar   and 
furnishes  no  ground  for  the  abatement  of 
the    later   action.     Stanton   v.    Embrey,   93 
U.  S.  548,  554,  23  L.  ed.  983,  984;  Standley 
v.  Roberts,  8  C.  C.  A.  305,  314,  19  U.  S.  App. 
407,  59  Fed.  836,  844;  Merritt  v.  American 
Steel-Barge  Co.  24  C.  C.  A.  530,  535,  49  U. 
S.    App.    85,    79    Fed.    228,   233;    Green   v. 
Underwood,  30  C.  C.  A.  162,  164,  57  U.  S. 
App.    535,    86    Fed.    427,    429;    Hughes    v. 
Green,  28  C.  C.  A.  537,  539,  56  U.  S.  App. 
56,  84  Fed.  833,  835;  Hubinger  v.  Central 
Trust  Co.  36  C.  C.  A.  494,  496,  94  Fed.  788, 
790;  Ogden  City  v.  Weaver,  47  C.  C.  A.  485, 
490,  108  Fed.  564,  568;  Baltimore  d  O.  R. 
Co.  V.  Wabash  R.  Co.  57  C.  C.  A.  322,  324, 
119  Fed.  678,  680;  Ball  v.  Tompkins,  41  Fed. 
486,  490.     But  where  one  of  the  courts  has 
secured   possession  or  dominion  of  specific 
property  by  proper  process,  the  suit  in  the 
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co-ordinate  jurisdiction  to  affect  the  same 
property  should  not  be  dismissed,  but  be- 
fore a  seizure  of  the  property  is  made  there- 
in it  should  be  stayed  until  the  proceedings 
in  the  court  which  first  obtained  jurisdic- 
tion of  the  property  are  concluded,  or 
ample  time  for  their  termination  has 
elapsed.  Zimmerman  v.  So  Relle,  25  C.  C. 
A.  518,  521,  49  U.  S.  App.  387,  80  Fed.  417, 
420;  Gates  v.  Bucki,  4  C.  C.  A.  116,  120,  12 
U.  S.  App.  69,  53  Fed.  961,  965. 

The  contention  of  counsel  for  the  respond- 
ent is  that  the  action  in  the  Federal  court 
was  properly  stayed  because  by  the  charter 
of  the  city  of  Duluth  the  petitioner's  claim 
is  payable  only  out  of  the  permanent  re- 
volving fund  of  the  city,  and  the  appeals  to 
the  state  court  have  the  effect  to  attach  this 
fund,  and  to  enjoin  the  officers  of  the  city 
from  paying  it  until  the  state  court  so 
directs.  It  does  not,  however,  appear  that 
the  liability  of  the  city  to  its  contractor  is 
in  any  way  limited  to  the  amounts  which 
may  at  any  time  be  found  in  its  revolving 
fund,  or  that  it  is  anything  less  than  a 
direct  contract  liability.  Barber  Asphalt 
Paving  Co.  v.  Denver,  19  C.  C.  A.  139,  143, 
30  U.  S.  App.  499,  72  Fed.  336,  340  j  Denver 
V.  Barber  Asphalt  Paving  Co.  27  C.  C.  A. 
677,  49  U.  S.  App.  633,  83  Fed.  1020;  United 
States  ex  rel.  Masslich  v.  Saunders,  59  C. 
C.  A.  394,  401,  124  Fed.  124,  131.  More- 
over, it  is  not  true  that  the  appeals  place 
any  attachment  or  fasten  any  lien  upon  the 
revolving  fund  of  the  city.  If  that  fund  is 
charged  with  any  lien  or  trust  in  favor  of 
the  petitioner,  it  is  not  by  virtue  of  the  ap- 
peals or  of  the  suits  which  they  evidence,  but 
by  virtue  of  the  existence  of  the  indebtedness 
of  the  city  which  those  appeals  challenge. 

Nor  does  the  provision  of  the  city  charter 
which  prohibits  the  officers  of  the  city  from 
paying  the  claim  of  the  Barber  company 
pending  the  appeals  without  the  order  of 
the  state  court  in  any  way  restrict  or  im- 
pair the  jurisdiction  of  the  United  States 
circuit  court  to  proceed  to  the  trial  of  the 
controversy  before  it,  and  to  the  enforce- 
ment of  the  Judgment  which  it  may  render. 
The  provisions  of  §  80  of  the  charter  were 
not  intended  to  limit  or  affect  the  juris- 
diction of  the  Federal  court.  They  furnish 
a  convenient  and  speedy  method  of  securing 
the  opinion  of  the  state  courts  of  the  valid- 
ity of  claims  against  the  city,  and,  while 
they  provide  in  terms  that,  when  appeals 
are  taken  from  the  allowance  of  such  claims, 
they  shall  be  paid  only  upon  the  order  of 
the  appellate  court,  they  do  not  exclude 
original  suits  or  the  enforcement  of  judg- 
ments upon  them  by  the  usual  processes, 
even  in  the  state  courts  {Murphy  v.  Steele 
County,  14  Minn.  67,  Gil.  51),  much  less  in 
the  courts  of  the  United  States.  Nor  would 
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this  prohibition  of  the  charter  have  had  the 
effect  to  restrict  the  power  of  the  Federal 
courts  if  such  had  been  the  intention  of  the 
legislature  of  the  state.  The  jurisdiction 
of  the  Federal  courts  is  granted  to  them  by 
the  Constitution  and  laws  of  the  United 
States,  and  no  state  legislation  may  impair, 
restrict,  or  destroy  it.  Wherever  the 
citizens  of  a  state  may  secure  a  trial  and 
decision  of  their  controversies. in  its  courts 
either  by  original  suits,  by  appeals,  or  by 
other  proceedings,  citizens  of  different  states 
have  the  right  to  the  determination  bv  thi» 
courts  of  the  United  States  of  like  contro 
versies  between  them  which  involve  the  re- 
quisite amounts:  and  no  state,  by  confer- 
ring exclusive  jurisdiction  of  such'  contro- 
versies upon  its  own  courts,  by  prescribing 
exclusive  methods  of  commencing  litigation, 
by  prohibiting  the  payment  of  claims  save 
upon  the  order  of  its  own  courts  or  by  any 
other  means,  may  strike  down  that  right  or 
take  away  the  plenary  power  of  the  national 
courts  to  enforce  their  lawful  adjudi- 
cations. Act  August  13,  1888,  25  Stat,  at 
L.  433,  434,  chap.  866,  §  1,  U.  S.  Comp.  Stat. 
1901,  p.  508;  Davis  v.  Gray,  16  Wall.  203, 
221,  21  L.  ed.  447,  453;  Ex  parte  McNiel  13 
Wall.  236,  20  L.  ed.  624;  Cowley  v.  North- 
ern P.  R.  Co.  159  U.  S.  569,  583,  40  L.  ed. 
263,  267,  16  Sup.  Ct.  Rep.  127;  Cummings 
V.  Merchants*  Nat.  Bank,  101  U.  S.  153,  157, 
25  L.  ed.  903,  904;  Gaines  v.  Fuentes,  92 
U.  S.  10,  20,  23  L.  ed.  524.  528;  Chicago  d- 
X.  W.  R.  Co.  V.  Whit  ton,  13  Wall.  270,  278. 
287,  20  L.  ed.  571,  577;  Broderick's  Will 
(Kieley  v.  McGlynn)  21  Wall.  503,  520,  22 
L.  ed.  599,  605;  Gormley  v.  Clark,  134  U.  S. 
338,  348,  33  L.  ed.  909.  913,  10  Sup.  Ct.  Rep. 
554;  Darragh  v.  H.  Wetter  Mfg.  Co.  23  C. 
C.  A.  609,  616,  49  U.  S.  App.  1,  78  Fed.  7. 
14;  Richardson  v.  Green,  9  C.  C.  A.  565, 
571,  578,  15  U.  S.  App.  488,  61  Fed.  423. 
429,  435;  National  Surety  Co.  v.  State 
Bank,  61  L.  R.  A.  394,  56  C.  C.  A.  657,  120 
Fed.  593;  Sawyer  v.  White.  58  C.  C.  A.  587. 
591,  122  Fed.  223,  227.  The  provision  of 
the  city  charter  that,  after  the  claims  of  the 
petitioner  were  challenged  by  appeals  to  the 
state  court,  they  should  never  be  paid  by 
the  officers  of  the  city  without  the  order  of 
that  court,  was  ineffective  to  deprive  the 
court  below  of  the  power  in  a  proper  case 
before  it  to  order  those  claims  to  be  paid,  or 
to  relieve  the  oflScers  of  the  city  from  the 
duty  to  obey  such  an  order.  Covcles  v. 
Mercer  County,  7  Wall.  118,  119,  19  L.  ed. 
86;  Chicot  County  v.  Shencood,  148  U.  S. 
529,  533,  534,  37  L.  ed.  546,  548,  13  Sup.  Ct. 
Rep.  695;  Thompsoti  v.  Searcy  County,  6  C. 
C.  A.  674,  680,  12  U.  S.  App.  618,  57  Fed. 
1030,  1037;  Hess  v.  Reynolds,  113  U.  S.  73, 
77,  78,  28  L.  ed.  927-929,  5  Sup.  Ct.  Rep. 
377;  Clark  v.  Bever,  139  U.  S.  96,  103,  35 
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L.  ed.  88,  92,  11  Sup.  Ct.  Rep.  468;  Union 
Bank  v.  Vaiden,  18  How.  503,  15  L.  ed.  472; 
Lawrence  v.  Nelson,  143  TJ.  S.  215,  36  L.  ed. 
130,  12  Sup.  Ct.  Rep.  440;  Byers  v.  Mc- 
Auley,  149  U.  S.  608,  37  L.  ed.  867,  13  Sup. 
Ct.  Rep.  906;  Security  Trust  Co.  v.  Black 
River  Nat,  Bank,  187  U.  S.  211,  227,  47  L. 
ed.  147,.  154,  23  Sup.  Ct.  Rep.  52;  Barrow  8. 
8.  Co.  V.  Kane,  170  U.  S.  100,  111,  42  L.  ed. 
964,  968,  18  .Sup.  Ct.  Rep.  526;  Re  Stuts- 
man County,  88  Fed.  337,  340,  343.  Thus 
the  laws  of  the  states  relative  to  the  ad- 
ministration and  settlement  of  decedents' 
estates  generally  expressly  limit  the  rigM 
to  establish  demands  against  such  estates 
to  proceedings  in  the  probate  courts  of  the 
states.  -But  a  creditor  of  another  state  may 
nevertheless  establish  his  claim  in  an  action 
against  the  personal  representative  of  the 
deceased  in  the  proper  Federal  court  with- 
out  first  presenting  it  to  the  probate  court. 
Security  Trust  Co.  v.  Black  River  Nat. 
Bank,  187  U.  S.  227,  47  L.  ed.  154,  23  Sup. 
Ct.  Rep.  52,  and  cases  there  cited. 

By  the  law  of  their  organization,  counties 
in  Illinois  were  exempt  from  suit  elsewhere 
than  in  the  circuit  courts  of  the  county. 
But  a  suit  by  a  citizen  of  another  state 
against  such  a  county  in  the  Federal  court 
was  sustained,  and  Chief  Justice  Chase 
said:  "The  power  to  contract  with  citizens 
of  other  states  implies  liability  to  suit  by 
citizens  of  other  states,  and  no  statute  limi- 
tation of  siiability,  can  defeat  a  jurisdiction 
given  by  the  Constitution."  Cowles  v. 
Mercer  County,  7  Wall.  122,  19  L.  ed.  87. 

The  legislature  of  the  state  of  Arkansas 
provided  that  no  suit  or  proceeding  against 
a  county  in  that  state  should  be  maintained 
in  any  court  otherwise  than  by  a  presen- 
tation of  a  verified  claim  to  the  county  court 
for  allowance  or  rejection,  that  the  de- 
feated party  might  appeal  from  the  decision 
of  that  court  to  the  state  court  of  general 
jurisdiction,  where  the  case  should  be  tried 
in  the  usual  course,  but  that,  in  the  absence 
of  the  presentation  of  a  verified  claim  to 
the  county  court,  no  case  against  or  contro- 
versy with  a  county  could  arise  of  which 
Any  court,  state  or  Federal,  could  take  cogni- 
zance or  jurisdiction.  Citizens  of  New 
York  brought  an  action  against  a  county  of 
the  state  of  Arkansas  in  the  Federal  court 
by  original  process  without  presenting  any 
claim  to  the  county  court.  The  Supreme 
Court  sustained  the  action,  and  said:  ''Anv 
other  view  of  the  subject  would  prevent 
citizens  of  other  states  from  resorting  to  the 
Federal  courts  for  the  enforcement  of  their 
claims  against  counties  of  the  state,*  and 
limit  them  to  the  special  mode  of  relief  pre- 
scribed by  the  act  of  February  27,  1879 
[Ark.  Stat.  1903,  chap.  32,  §§  810-812]. 
The  jurisdiction  of  the  Federal  courts  is 
67  L.  R.  A. 


not  to  be  defeated  by  such  state  legislation 
as  this.  In  Hyde  v.  Stone,  20  How.  170, 
175,  15  L.  ed.  874,  875,  it  is  said:  'Butthia 
court  has  repeatedly  decided  that  the  juris- 
diction of  the  courts  of  the  United  States 
over  controversies  between  citizens  of  dif- 
ferent states  cannot  be  impaired  by  the  laws 
of  the  states  which  prescribe  the  modes  of 
redress  in  their  courts,  or  which  regulate 
the  distribution  of  their  judicial  power. 
In  many  cases  state  laws  form  a  rule  of  de- 
cision for  the  courts  of  the  United  States, 
and  the  forms  of  proceeding  in  these  courts 
have  been  assimilated  to  those  of  the  states, 
either  by  legislative  enactment  or  by  their 
own  rules.  But  the  courts  of  the  United 
States  are  bound  to  proceed  to  judgment, 
and  to  afford  redress  to  suitors  before  them 
in  every  case  to  which  their  jurisdiction  ex- 
tends. They  cannot  abdicate  their  authority 
or  dutv  in  any  case  in  favor  of  another 
jurisdiction.  Suydam  v.  Broadnax,  14  Pet. 
67,  10  L.  ed.  357 ;  Union  Bank  v.  Vaiden,  18 
How.  503,  15  L.  ed.  472.'  This  principle  has 
been  steadily  adhered  to  by  this  court." 
Chicot  County  v.  Sherwood,  148  U.  S.  529, 
533,  534,  37  L.  ed.  546,  548,  13  Sup.  Ct.  Rep, 
605. 

These  principles  and  authorities  render 
the  following  conclusions  unavoidable:  The 
petitioner's  right  of  action  in  the  circuit 
court  to  recover  the  debt  which  it  alleges  to 
be  due  to  it  from  the  city  was  not  con- 
ditioned by  its  presentation  of  its  claim  to 
the  city  ooimcil,  or  by  any  of  the  other  re- 
quirements of  the  charter  of  the  dty  of 
Duluth  relative  to  the  method  of  its  en- 
forcement. The  action  upon  it  was  cogni- 
zable by  original  process  in  the  circuit  court 
of  the  United  States.  There  was  nothing- 
in  the  charter  of  the  city  which  deprived 
that  court  of  the  power,  or  relieved  it  of  the 
duty,  to  proceed  with  all  convenient  speed 
to  the  trial  of  the  controversy  between 
citizens  of  different  states  which  the  peti- 
tioner presented  to  it,  to  a  judgment  upon 
that  controversy,  and  to  the  enforcement 
of  that  judgment  by  the  usual  processes  of 
the  court.  This,  then,  w^as  the  situation 
when  the  prder  which  stayed  the  action  in 
the  circuit  court  until  all  the  questions  in 
it  should  have  been  finally  determined  by 
the  state  courts  was  made.  The  suit  of  the 
taxpayers  for  an  injunction  against  the 
payment  of  the  claim  of  the  petitioner  had 
been  decided  in  its  favor,  and  that  proceed- 
ing constituted  no  reason  to  delay  the 
Barber  company's  collection  of  its  demand. 
The  appeals  from  the  allowance  of  its  claim 
and  the  action  upon  it  in  the  Federal  court 
presented  no  existing  or  prospective  con- 
flict of  jurisdiction  between  the  state  court 
and  the  Federal  court  over  any  specific 
property.    They  involved  no  lien,  no  attach- 
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ment,  no  injunction  or  prohibition,  which 
could  have  any  effect  upon  the  power  of  the 
Federal  court  to  hear  and  adjudge  the 
controversy  before  it,  and  to  redress  the 
wrongs  of  the  parties  to  it.  The  appeals 
and  the  action  in  the  circuit  court  involved 
nothing  but  the  single  question,  How  much 
is  the  city  oi  Duluth  indebted  to  the  Barber 
Asphalt  Paving  Company?  The  case, 
therefore,  fell  clearly  under  the  first  rule 
relative  to  the  pendency  of  actions  for  the 
same  cause  in  courts  of  concurrent  juris- 
diction, and  the  appeals  present  no  ground 
for  the  abatement  of  the  action  in  the  Unit- 
ed States  circuit  court. 

It  is,  however,  earnestly  argued  that  the 
order  of  the  court  below  constituted  neither 
a  bar  nor  an  abatement  of  the  action  before 
it,  but  that  it  was  a  mere  discretionary 
order  staying  proceedings  for  a  definite 
time,  and  hence  not  subject  to  challenge 
upon  an  application  for  a  writ  of  man- 
damus. The  answer  is  that  it  stayed  pro- 
ceedings imtil  they  would  in  all  probability 
be  futile,  imtil  the  petitioner  would  prob- 
ably be  estopped  by  the  final  judgments  of 
other  courts  from  any  hearing  or  trial  of  its 
controversy  upon  the  merits  in  the  courts 
of  the  nation.  Mutual  L,  Ins,  Co,  v. 
Harris,  97  U.  S.  331,  336,  338,  24  L.  ed. 
050,  062,  963.  The  reason  for  the  rule  that  the 
pendency  of  an  action  in  a  state  court  is  no 
bar  and  furnishes  no  ground  for  the  abate- 
ment of  another  action  for  the  same  cause 
between  citizens  of  different  states  in  the 
Federal  court  is  that  the  latter  court  has 
concurrent  jurisdiction  of  such  controversies 
with  the  courts  of  the  state,  and  that 
citizens  of  different  states  have  the  consti- 
tutional right  to  the  independent  opinion 
and  judgment  of  the  judges  of  the  national 
courts  upon  the  questions  presented  by  their 
controversies,  at  least  until  those  questions 
have  become  res  judicata  by  the  judgments 
of  other  competent  courts.  Orders  that 
such  citizens  shall  secure  no  such  opinions 
until  they  are  conclusively  estopped  from 
obtaining  them  by  the  final  judgments  of 
other  courts  upon  their  controversies  as  ef- 
fectually deprive  them  of  their  rights  to  ad- 
judications in  the  national  courts  as  judg- 
ments sustaining  pleas  in  bar  or  in  abate- 
ment. Nay,  they  deprive  them  of  those 
rights  more  effectually,  because  such  judg- 
ments are  reviewable  by  appeal  or  by  writ 
of  error,  while  such  stays  may  not  be  so 
challenged.  The  power  is  granted  to  the 
judges  of  the  circuit  court,  and  the  duty  is 
imposed  upon  them  by  the  Constitution  and 
the  acts  of  Congress,  to  form  and  express 
their  independent  opinions  upon  contro- 
versies between  citizens* of  different  states 
over  which  the  jurisdiction  of  their  courts 
is  properly  invoked.  However  grateful  to 
67  L.  R.  A. 


them  and  courteous  to  others  it  would  be 
in  cases  of  concurrent  jurisdiction  to  await 
the  opinions  of  the  respected  and  able 
jurists  who  adorn  the  benches  of  the  courts 
of  the  states,  and  then  to  be  bound  by  their 
decisions,  that  power  may  not  be  lawfully 
abdicated,  nor  may  that  duty  be  legally  re- 
npunced,  by  the  judges  of  the  Federal 
courts.  The  order  staying  the  proceedings 
in  the  action  in  the  circuit  court  until  the 
final  determination  of  the  appeals  in  the 
state  courts  is  violative  of  these  principles, 
is  calculated  to  deprive  the  petitioner  of  its 
right  to  the  independent  decision  of  the 
Federal  court  upon  the  questions  involved 
in  its  controversy,  and  it  cannot  be  sus- 
tained. 

But  it  is  said  that  the  error  may  not  be 
corrected  by  the  writ  of  mandamus,  and  we 
turn  to  the  consideration  of  that  question. 
Section  12  of  the  act  of  March  3,  1801, 
chap.  517,  26  Stat,  at  L.  820  (U.  S.  Comp. 
Stat.  1001,  p.  553),  provides  that  ''the 
circuit  courts  of  appeals  shall  have  the 
power  specified  in  §  716  of  the  Revised 
Statutes  of  the  United  States."  Section  716 
(U.  S.  Comp.  Stat.  1001,  p.  580),  provides 
that  "the  Supreme  Court  and  the  circuit 
and  district  courts  shall  have  power  to  issu& 
writs  of  scire  facias.  They  shall  also  have 
power  to  issue  all  writs  not  specifically  pro- 
vided for  by  statute,  which  may  be  neces- 
sary for  the  eiercise  of  their  respective 
jurisdictions  and  agreeable  to  the  usages 
and  principles  of  law."  Writs  of  man- 
damus are  among  those  "not  specifically 
provided  for  by  statute  which  may  be  neces- 
sary for  the  exercise  of  their  respective  juris- 
dictions" within  the  meaning  of  this  sec- 
tion. Bath  County  v.  Amy^  13  Wall.  244, 
240,  20  L.  ed.  530,  541 ;  Kendall  v.  United 
States,  12  Pet.  622,  0  L.  ed.  1220.  The 
power  to  issue  writs  of  mandamus  was 
granted  to  the  Supreme  Court  by  §  688  of 
the  Revised  statutes  (U.  S.  Comp.  Stat. 
1901,  p.  565),  but  the  limit  of  the  power  of 
that  court  and  of  this  is  the  same.  Each 
court  has  jurisdiction  to  issue  the  writ  to  a 
subordinate  court  or  judge  in  the  exercise 
of  and  in  aid  of  its  appellate  jurisdiction. 
It  is  without  power  to  issue  it  in  a  case 
which  is  not  reviewable  in  that  court  by  ap- 
peal or  writ  of  error  challenging  its  final 
decision,  or  otherwise,  or  to  issue  it  to 
create  a  case  for  the  exercise  of  its  appel- 
late jurisdiction. 

In  United  States  ex  rel.  Harless  v.  Unit- 
ed States  Ct.  App.  Judges,  20  C.  C.  A.  78> 
80,  56  U.  S.  App.  33,  85  Fed.  177,  170;  this 
court,  in  discussing  the  limits  of  its  power 
to  issue  this  writ,  declared  that  it  was  with- 
out authority  to  do  so  unless  the  right  of 
appeal  had  been  actually  exercised,  and  the 
case  to  which  the  writ  related  was  pending 
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in  this  court  on  appeal  or  writ  of  error.  It 
is  now  insisted  by  counsel  for  respondent, 
upon  the  authority  of  that  decision,  tliat  no 
writ  can  issue  in  this  case,  because  no  writ 
of  error  is  pending  to  review  the  action  in 
the  court  below.  The  argument  is  un- 
answerable if  the  limits  of  the  jurisdiction 
of  this  court  were  correctly  drawn  in  our 
former  opinion.  Expressions  of  the  Su- 
preme Court  may  be  found  in  the  cases  cited 
in  that  opinion  broad  enough  to  sustain  the 
view  there  taken.  In  M' Clung  v.  Sillimanf 
6  Wheat.  598,  600,  5  L.  ed.  340,  341,  it  is 
said  that  *'the  14th  section  of  the  act  under 
consideration  [Act  September  24,  1789, 
chap.  20,  1  Stat,  at  L.  81]  (now  §  716,  Re- 
vised Statutes,  U.  S.  Comp.  Stat.  1901,  p. 
580)  could  only  have  been  intended  to  vest 
the  power  ...  in  cases  where  the 
jurisdiction  already  exists,  and  not  where 
it  is  to  be  created  or  acquired  by  means  of 
the  writ  proposed  to  be  sued  out."  And 
in  Bath  County  v.  Amy,  13  Wall.  244,  249, 
20  L.  ed.  539,  541,  the  Supreme  Court  said: 
**The  writ  cannot  be  used  to  confer  a  juris- 
diction which  the  circuit  court  would  not 
have  without  it.  It  is  authorized  onlv  when 
ancillary  to  a  jurisdiction  already  ac- 
quired." These  declarations,  however,  were 
made,  not  only  in  cases  in  which  no  appel- 
late jurisdiction  had  been  actually  invoked, 
but  in  cases  in  which  the  courts  to  which 
the  applications  for  the  writs  of  mandamus 
were  made  had  no  appellate  jurisdiction 
which  ever  could  be  invoked.  The  former 
case  arose  on  an  application  for  a  writ  of 
mandamus  to  compel  the  register  of  a  land 
office  to  issue  certain  documents  to  a  pre- 
emptor,  and  the  latter  upon  an  application 
to  compel  the  officers  of  a  county  to  levy  a 
tax  to  pay  bonds  upon  which  no  suit  had 
ever  been  commenced. 

There  is  no  dissent  among  courts  or 
la>*'yers  from  the  proposition  that  the 
national  courts  may  issue  the.  writ  either  in 
the  exercise  of,  or  in  aid  of,  their  appellate 
jurisdiction.  The  only  question  here  is 
whether  they  may  issue  it  in  aid  of  that 
jurisdiction  whenever  it  exists,  or  only 
when  it  has  been  actual Iv  invoked  bv  a  writ 
of  error  or  by  an  appeal.  This  question  has 
now  been  ably  and  exhaustively  argued  by 
counsel  for  the  respective  parties  to  this 
application.  All  the  authorities  upon  it 
appear  to  have  been  called  to  our  attention, 
and  it  has  again  received  the  thoughtful  and 
deliberate  consideration  of  the  court  in  the 
light  of  the  numerous  decisions  which  have 
been  cited.  It  is  obvious  that  the  primary 
reason  for  the  grant  to  the  Federal  appel- 
late courts  of  the  dominant  power  to  issue 
their  writs  of  mandamus  to  the  inferior 
oourts  in  the  exercise  of  and  in  aid  of  their 
appellate  jurisdiction  was  to  enable  them 
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to  protect  that  jurisdiction  against  possible 
evasions  of  it.  It  is  not  less  evident  that 
the  grant  must  in  many,  nay,  in  most,  cases, 
fail  to  accomplish  its  chief  end  if  the  power 
to  issue  the  writ  can  be  exercised  onlv  after 
the*  appellate  jurisdiction  has  been  actually 
invoked  by  an  appeal  or  by  a  writ  of  error. 
Under  the  acts  of  Congress  the  proceedings 
in  every  suit  in  the  circuit  court  of  the 
United  States  are  now  reviewable  either  in 
the  Supreme  Court  or  in  the  circuit  court 
of  appeals.  The  moment  such  a  suit  is 
commenced,  the  appellate  jurisdiction  over 
it  exists,  the  power  and  the  right  to  ulti- 
mately review  the  proceedings  in  it  are 
vested  in  one  of  the  appellate  courts.  But 
in  the  great  majority  of  cases  it  is  only  by 
an  appeal  or  by  a  writ  of  error  which  chal- 
lenges the  final  decision  in  the  case  that  any 
of  the  proceedings  in  it  may  be  reviewed. 
The  opportunities  for  subordinate  courts  to 
evade  the  jurisdiction  of  the  appellate 
courts,  to  prevent  the  exercise  of  this  juris- 
diction, and  to  destroy  or  make  ineffectual 
the  right  of  the  unsuccessful  party  to  re- 
view their  rulings  by  failures  to  settle  bills 
of  exceptions,  by  unreasonable  delays,  by 
stays  of  proceedings,  and  by  direct  and  in- 
direct refusals  to  proceed  to  final  judgments 
and  to  their  enforcement,  are  far  more 
numerous  before  the  writs  of  error  or  the 
appeals  can  be  taken  than  they  can  be  there- 
after. Few,  indeed,  are  the  cases  in  which 
appellate  jurisdiction  is  disregarded  after 
the  right  to  it  has  been  actually  exercised. 
But  many  eases  arise  in  which  the  acts  or 
orders  of  the  inferior  courts,  unless  correct- 
ed by  the  writ  of  mandamus,  prevent  the 
exercise  of  appellate  jurisdiction  and  de- 
stroy its  effect  before  any  final  decision 
which  may  be  challenged  by  appeal  or  writ 
of  error  has  been  reached. 

Thus,  in  Livingston  v.  DorgenoiSy  7 
Cranch,  577,  588,  3  L.  ed.  444,  448,  an  action 
which  was  reviewable  by  the  Supreme 
Court  by  a  writ  of  error  to  challenge  the 
final  judgment  which  should  be  rendered  in 
it,  but  which  had  been  indefinitely  stayed 
by  an  order  of  the  court  below  before  judg- 
ment was  rendered,  the  plaintiff  in  error 
dismissed  his  ineffective  writ  of  error  which 
had  been  issued  to  challenge  the  stay,  and 
the  Supreme  Court  awarded  its  writ  of 
mandamus  nisi  in  the  nature  of  a  pro- 
cedendo. 

In  Ex  parte  Bradstreet,  7  Pet.  634,  644, 
8  L.  ed.  810.  814,  the  district  court,  upon 
whose  final  judgment  upon  tlte  merits  the 
cases  in  question  were  then  reviewable  in 
the  Supreme  Court,  erroneously  refused  to 
receive  certain  evidence  essential  to  estab- 
lish its  jurisdiction,  dismissed  the  actions, 
and  refused  to  make  records  of  the  orders 
and  judgments  so  that  the  plaintiffs  might 
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bring  the  cases  before  the  Supreme  Court 
by  writs  of  error.  No  writs  of  error  had 
been  procured,  no  appeals  had  been  taken; 
yet  the  Supreme  Court  issued  a  writ  of 
mandamus  to  the  district  judge,  and  com- 
manded him  to  reinstate  the  cases  and  to 
proceed  to  try  and  adjudicate  them. 

In  Life  d  Fire  Ins.  Co.  v.  Wilson,  8  Pet. 
^91,  303,  8  L.  ed.  949,  953,  the  district  judge 
refused  to  sign  a  final  judgment  which  had 
been  made  by  his  predecessor  in  office,  and 
without  which  no  appeal  or  writ  of  error 
would  lie  and  no  execution  could  issue.  The 
Supreme  Court  issued  its  writ  of  mandamus, 
and  directed  him  to  sign  the  judgment,  al- 
though the  appellate  jurisdiction  of  that 
court  had  been  invoked  in  no  other  way 
ihan  by  the  motion  for  the  mandamus. 

In  Ex  parte  Roberts,  15  Wall.  384,  386, 
21  L.  ed.  131,  132,  the  court  of  claims  re- 
fused to  entertain  and  decide  a  motion  for 
a  new  trial  under  the  erroneous  impression 
that  an  allowance  of  an  appeal  which  had 
been  revoked  had  deprived  it  of  jurisdiction, 
:and  the  Supreme  Court  commanded  it  by 
its  writ  of  mandamus  to  hear,  entertain, 
4ind  decide  the  motion. 

In  Knickerbocker  Ins,  Co.  v.  Comstock,  16 
Wall.  268,  270,  21  L.  ed.  493,  498,  the  cir- 
•cuit  court  erroneously  dismissed  an  appeal 
from  the  district  court  upon  the  ground 
ih&t  it  was  without  jurisdiction  to  hear  it. 
The  Supreme  Court  held  that  a  writ  of 
•error  which  had  been  sued  out  would  not 
lie  to  review  this  judgment  of  dismissal,  but 
that  it  had  plenary  power  to  issue  the  writ 
of  mandamus  to  the  court  below  to  require 
it  to  reinstate  the  appeal  and  to  proceed  to 
try  and  adjudge  the  issues  it  presented. 

In  Virginia  v.  Rives  {Ex  parte  Virginia) 
100  U.  S.  313,  316,  323,  327,  329,  25  L.  ed. 
667,  668,  671,  673,  the  circuit  court  had 
•erroneously  taken  jurisdiction  by  removal 
from  the  state  court  of  criminal  prosecu- 
tions and  the  custody  of  the  accused.  The 
Supreme  Court  issued  its  writ  of  mandamus, 
and  therein  directed  the  judge  of  the  court 
below  to  remand  the  prisoners  to  the  cus- 
tody of  the  state  officers,  although  its  appel- 
late jurisdiction  had  been  invoked  by  the 
application  for  the  writ  alone. 

In  the  case  of  Re  United  States,  194  U.  S. 
194,  48  L.  ed.  931,  24  Sup.  Ct.  Rep.  629,  the 
•district  judge  had  refused  to  direct  the 
clerk  of  the  district  court  to  file  the  neces- 
sary papers  to  make  a  record  which  would 
be  reviewable  by  writ  of  error  in  the  Su- 
preme Court,  and  that  court  held  that  the 
petitioner  was  entitled  to  its  writ  of  man- 
•damus  to  compel  him  to  do  so. 

The  reasons  and  decisions  to  which  we 
liave  ])ow  adverted  have  impelled  our  minds 
^ith  irresistible  force  to  the  conclusion  that 
^he  true  test  of  the  appellate  jurisdiction  in 
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the  exercise* or  in  the  aid  of  which  the  cir- 
cuit court  of  appeals  may  issue  the  writ  of 
mandamus  is  the  existence  of  that  jurisdic- 
tion, and  not  its  prior  invocation;  that  it  is 
the  existence  of  a  right  to  review  by  a  chal- 
lenge of  the  final  decisions,  or  otherwise,  of 
the  cases  or  proceedings  to  which  the  appli- 
cations for  the  writs  relate,  and  not  the 
prior  exercise  of  that  right  by  appeal  or  by 
writ  of  error;  and  that  the  power  of  those 
courts  to  issue  the  writ  is  not  restricted  as 
was  stated  in  United  States  ex  rel.  Harless 
V.  United  States  Ct.  App.  Judges.  29  C.  C. 
A.  78,  56  U.  S.  App.  33,  85  Fed.  177,  to 
cases  in  which  their  jurisdiction  has  already 
been  invoked  by  other  proceedings.  All  the 
other  authorities  sustain  this  rule,  those  to 
which  reference  has  already  been  made 
where  the  writ  was  issued  although  appel- 
late jurisdiction  had  not  been  otherwise  suc- 
cessfully invoked,  as  well  as  those  which  are 
now  to  be  cited,  many  of  which  are  relied 
upon  by  counsel  for  respondent,  and  in 
which  the  courts  to  which  the  applications 
were  made  had  no  present  or  prospective 
right  to  review  the  cases  to  which  the  appli- 
cations related,  and  in  which  the  applica- 
tions for  the  writs  of  mandamus  were  ac- 
cordingly denied.  Marbury  v.  Madison^  1 
Cranch,  137,  175,  2  L.  ed.  60,  72;  M'Iniire 
V.  Wood,  7  Cranch,  504,  3  L.  ed.  420 ;  Ken- 
dall V.  United  States,  12  Pet.  624,  9  L.  ed. 
1181;  Ex  parte  Hoyt,  13  Pet.  279,  10  L.  9d. 
161;  Riggs  v.  Johnson  County  {United 
States  ex  rel.  Riggs  v.  Johnson  County)  6 
Wall.  166,  197,  198,  18  L.  ed.  768,  776,  777; 
Ex  parte  City  Bank,  3  How.  296,  332,  11 
L.  ed.  605,  621;  Ex  parte  Gordon,  1  Bhick, 
503,  505,  17  L.  ed.  134;  Ex  parte  Perry, 
102  U.  S.  183,  26  L.  ed.  43;  Re  Oreen,  141 
U.  S.  325,  35  L.  ed.  765,  12  Sup.  Ct.  Rep. 
11;  United  States  ex  rel.  Iron  County  v. 
Severens,  18  C.  C.  A.  314,  37  U.  S.  App. 
622,  71  Fed.  768.  The  case  under  considera- 
tion is  of  the  former  class.  The  action  in 
the  circuit  court  to  which  the  application 
of  the  petitioner  relates  is  within  the  ap- 
pellate jurisdiction  of  this  court.  It  may 
be  reviewed  here  by  a  writ  of  error  to  re- 
verse any  final  judgment  that  may  be  ren- 
dered in  it.  The  order  which  stays  that 
action  until  the  final  determination  by  the 
state  courts  of  the  questions  it  involves  pre- 
vents both  the  independent  adjudication  of 
of  those  questions  by  the  United  States  cir- 
cuit court  and  the  review  of  that  adjudica- 
tion by  this  court,  and  thus  destroys,  or 
greatly  impairs,  the  appellate  jurisdiction 
of  this  court  in  that  case.  The  very  pur- 
pose of  the  grant  to  this  court  of  the  power 
to  issue  the  writ  of  mandamus  was  to  en- 
able it  to  protect  and  maintain  this  juris- 
diction, and  that  grant  not  only  conferred 
the  power,  but  it  necessarily  imposed  updn 
49 
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this  court  the  duty,  to  issue  'its  writ  of 
mandamus  to  impel  the  court  below  to  pro- 
ceed with  all  convenient  speed  to  the  trial 
and  adjudication  of  the  controversy  between 
citizens  of  different  states  in  which  its  juris- 
diction has  been  invoked  to  the  end  that  the 
appellate  jurisdiction  to  this  court  over  its 
action  may  be  seasonably  and  effectually  ex- 
ercised. 

Finally,   it   is   insisted  that  the   writ  of 
mandamus  should  not  issue  in  this  case  be- 
cause that  writ  may  not  be  used  to  compel 
a  subordinate  court  to  reverse  or  revise  its 
decision  of  a   question  properly  submitted 
for  Its  consideration  in  the  progress  of  a 
case  before  it,  or  to  direct  it  how  to  decide 
or  by   what   rules   to   proceed.      Ex   parte 
Whitney,   13   Pet.   404,    10   L.  ed.  221;    Ex 
parte  Bradstreet,  8  Pet.  588,  8  L.  ed.  1054; 
Barrow  v.  Hill,  13  How.  54,  14  L.  ed.  48. 
It  is  undoubtedly  the  general  rule  that  a 
court  has  no  power  by  writ  of  mandamus  to 
compel  a  subordinate  judicial  officer  to  re- 
verse a  conclusion  already  reached,  to  cor- 
rect an  erroneous  decision,  or  to  direct  him 
in  what  particular  way  he  shall  proceed  or 
shall  decide  a  specified  question.     But  it  is 
equally  a  part  of  this  general  rule  that  the 
court  always  has  the  power  by  means  of 
such  a  writ  to  compel  such  an  officer  to  pro- 
ceed to  try  and  decide  a  controversy  within 
his   jurisdiction,   or  to   perform   any  other 
plain  duty  imposed  by  law.      Kimherlin  v. 
Commission  to  Five  Civilized  Tribes,  44  C. 
C.  A.  109,  111,  104  Fed.  653,  655;  Minnesota 
Moline  Plaiv  Co,  v.  Dowagiac  Mfg.  Co.  61 
C.  C.  A.  352,  126  Fed.  746.      The  power  to 
compel  such  an  officer  to  proceed  to  the  trial 
and  determination  of  a  case  which  it  is  his 
duty  to  hear  and  decide  necessarily  includes 
within  it  the  power  to  compel  him  to  reverse 
and  set  aside  any  erroneous  decision  he  may 
have  made  to  the  effect  that  he  will  not  pro- 
ceed to  such  a  trial  and  judgment.     Living- 


ston V.  Dorgenois,  7  Cranch,  577,  588,  Z 
L.  ed.  444,  448 ;  Ex  parte  Bradstreet,  7  Pet. 
634,  649,  8  L.  ed.  810,  816;  Life  d  Fire  Ins. 
Co.  V.  Wilson,  8  Pet.  291,  303,  8  L.  ed.  949, 
953;  Ex  parte  Roberts,  15  Wall.  384,  386, 
21  L.  ed.  131,  132;  Knickerbocker  Ins.  Co. 
V.  Comstock,  16  Wall.  258,  270,  21  L.  ed- 
493,  498. 

The  petitioner  invoked  the  jurisdiction  of 
the  United  States  circuit  court  in  an  action 
in  personam  to  determine  the  simple  ques- 
tion, debt  or  no  debt,  between  him  and  a 
citizen  of  another  state.  Actions  for  the 
same  cause  between  the  same  parties  were 
pending  in  the  state  court.  It  was  the 
duty  of  the  judge  who  held  the  circuit  court 
to  proceed  with  convenient  speed  to  try,  and 
by  means  of  the  exercise  of  his  own  inde- 
pendent judgment  to  adjudicate,  the  peti- 
tioner's controversy.  He  stayed  all  pro- 
ceedings in  the  cause  before  him  until  thai 
controversy  should  be  finally  determined  by 
the  courts  of  the  state.  This  stay  deprived 
the  petitioner  of  its  right  to  the  independ- 
ent judgment  of  the  national  courts  upon 
the  merits  of  its  action,  and  destroys  the 
jurisdiction  of  this  court  to  review  the  ad- 
judication which  may  be  made  upon  it  in 
the  court  below.  Against  this  error  the 
petitioner  is  remediless  save  by  means  of 
the  writ  of  mandamus  of  this  court.  The 
power  is  conferred  and  the  duty  is  imposed 
upon  this  court  by  the  acts  of  Congress  to 
issue  the  writ  and  to  command  the  judge 
holding  the  circuit  court  for  the  district  of 
Minnesota  to  set  aside  and  vacate  the  order 
which  stays  proceedings  in  that  court  in  the 
case  of  the  Barber  Asphalt  Paving  Company 
against  the  city  of  Duluth,  and  to  proceed 
with  all  convenient  speed  to  a  trial,  a  judg- 
ment, and  a  just  enforcement  of  the  judg- 
ment which  may  be  rendered  in  that  action. 

Let  a  writ   of   mandamtts  issue   accord- 
ingly. 


ARKANSAS   SUPREME   COURT. 


SUPREME       LODGE        KNIGHTS 
PYTHIAS,  Appt., 

V, 

Maria  BRADLEY. 


OF 


( 


Ark 


) 


A  clause  in  an  Insurance  policy  rellev- 
luflT  the  Insurer  from  liability  In  case 
death   Is  caused   by  violation   of  any 


criminal  law  Is  not  applicable  where  in- 
sured was  shot  while  attempting  in  good 
faith  to  escape  from  a  personal  difflciilty, 
although  he  had  begun  it  by  assaulting  his 
opponent  with  a  weapon  capable  of  pro- 
dacing  gi-eat  bodily  harm,  if  not  death. 

{Battle  and  McCulloch,  J  J.,  dissent.) 
(December  10,  1904.) 


Note. — On  the  general  subject  of  death 
caused  by  crime  as  affecting  liability  of  in- 
surance company,  see  also  cases  in  note  to  Dar- 
pow  T.  Family  Fund  Soc.  6  L.  R.  A.  495; 
Bheanon  v.  Pacific  Mut.  L.  Ins.  Co.  9  L.  R.  A. 
«7  L.  R.  A. 


685,  and  the  later  cases  in  this  series  of  Wells 
y.  New  England  Mut.  L.  Ins.  Co.  53  L.  R.  A. 
327 ;  Shipman  v.  Protective  Home  Circlt,  63  Lw 
R.  A.  347 ;  and  Royal  Circle  ▼.  Achterrath,  6S 
L.  R.  A.  452. 
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APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Ashley  County  in 
favor  of  plaintiif  in  an  action  brought  to  en- 
force payment  of  the  amount  alleged  to  be 
due  on  a  life-insurance  policy.      Affirmed. 

m 

Statement  by  Hill,  Ch.  J. : 

In  January,  1901,  at  the  entrance  of  the 
courthouse  in  Hamburg,  Charles  O.  Mor- 
scheimer  shot  and  killed  Charles  H.  Bradley. 
The  appellee  is  the  widow  of  Bradley  and 
the  beneficiary  in  a  policy  for  $1,000  in  the 
appellant  order,  a  fraternal  insurance  asso- 
ciation. The  facts,  as  reflected  through  the 
verdict  of  the  jury,  were:  111  feeling  over 
a  trivial  matter  existed  between  Bradlev  and 
Morscheimer,  at  least  on  Bradley's  part. 
On  the  morning  of  the  tragedy  they  came 
face  to  face  at  the  north  entrance  of  the 
courthouse,  as  Morscheimer  was  entering, 
and  Bradley  leaving,  the  building.  Some 
words  passed,  and  Bradley  struck  Mor- 
scheimer on  the  ear  with  a  piece  of  iron  held 
in  his  hand.  Morscheimer  staggered,  or 
stepped  back  a  few  paces,  drew  his  pistol, 
and  commenced  firing  on  Bradley.  The  first 
shot,  or  one  of  the  first  shots,  passed 
through  right  breast  and  came  out  of  the 
fleshy  part  of  the  arm,  near  the  shoulder 
joint,  and  was  not  a  fatal  wound,  and  did 
not  cause  the  death.  Immediately  upon 
Morscheimer  opening  fire,  Bradley  "turned 
and  ran  back  into  the  courthouse,  and  fell 
into  the  arms  of  the  sheriff,  as  he  was  at- 
tempting to  enter  the  sheriff's  office,  24  feet 
south  of  the  entrance  where  the  rencoun- 
ter began.  He  had  received  a  fatal  wound 
in  the  back,  entering  below  the  right 
shoulder  blade  and  ranging  diagonally 
through  the  body  to  the  left  side,  and  not 
coming  out.  He  expired  almost  immediate- 
ly. Appellee  insists  from  the  nature  of  the 
wound  that  it  was  received  just  as  Bradley 
was  turning  into  the  sheriff's  office  from  the 
hall  in  w^hich  he  was  running.  Whether 
that  contention  is  sustained  or  not,  it  was 
evidently  received  after  he  turned  and  fled 
from  the  rencounter.  The  verdict  neces- 
sarily implies  it,  and  the  evidence  fairly 
establishes  it.  The  contract  of  insurance 
contained  the  following  clause:  ''If  the 
death  of  any  member  of  the  Endowment 
Rank  heretofore  admitted  into  the  first, 
second,  third,  or  fourth  classes,  or  hereafter 
admitted,  shall  result  from  suicide,  either 
voluntary  or  involuntary,  whether  such 
member  shall  be  sane  or  insane  at  the  time, 
or  if  such  death  shall  be  caused  or  superin- 
duced by  the  use  of  intoxicating  liquors, 
narcotics,  or  opiates,  or  in  consequence  of  a 
duel  or  at  the  hands  of  justice,  or  in  viola- 
tion, or  attempted  violation,  of  any  criminal 
law,  then  the  amount  to  be  paid  on  such 
member's  certificate  shall  be  a  sum  only  in 
67  L.  R.  A. 


proportion  to  the  whole  amoimt  as  the  ma- 
tured life  expectancy  is  to  the  entire  ex- 
pectancy at  date  of  admission  to  the  En- 
dowment Rank."  The  court  gave  the  fol- 
lowing instruction:  "(4)  Even  though 
you  believe,  from  the  evidence,  that  Brad- 
ley assaulted  Morscheimer  and  brought  on 
the  rencounter  between  himself  and  Mor- 
scheimer, vet,  if  vou  further  believe  from 
the  evidence  that  at  the  time  Bradley  was 
killed  he  had  in  good  faith  abandoned 
the  rencounter,  and  was  in  good  faith  re- 
treating to  avoid  further  difficulty  with 
Morscheimer,  then  he  was  not,  at  the  time 
he  was  killed,  violating,  or  attempting  to 
violate,  any  criminal  law,  and  your  verdict 
will  be  for  plaintiff  for  amount  sued  for." 
The  court  refused  to  give  the  following  in- 
struction asked  by  appellant:  "(5)  The 
jury  are  instructed  that,  if  they  believe 
from  the  evidence  in  this  case  that  C.  H. 
Bradley,  on  the  morning  of  January  1, 
1901,  made  an  assault  on  Charles  Mor- 
scheimer with  a  weapon  with  which  he  was 
capable  of  inflicting  great  bodily  harm  on 
him,  and  that,  as  a  result  of  said  assault, 
said  Bradley  was  killed,  it  makes  no  dif- 
ference whether  he  was  trying  to  escape,  or 
was  continuing  the  assault  when  he  re- 
ceived the  mortal  wound,  if  the  assault  and 
the  shooting  were  parts  of  the  same  diffi- 
culty." The  jury  rendered  a  verdict  for  the 
plaintiff  for  $1,000  and  interest,  judgment 
was  entered  thereupon,  appellant  saved  its 
exceptions  and  brought  the  case  here.  If 
the  fourth  instruction  above  set  out  was  the 
law,  and  the  requested  fifth  instruction  not 
the  law,  there  is  no  error  prejudicial  to  ap- 
pellant; otherwise  there  is. 

Mr.  C&rlos  S.  H&rdy,  with  Messrs, 
Pngb  ic  Wiley,  for  appellant: 

The  clause  in  the  policy  should  be  con- 
strued to  embrace  any  act  of  the  insured 
which  might  be  denominated  a  crime,  and, 
if  his  offense  was  of  that  character,  whether 
it  was  a  felony  or  not,  and  he  lost  his  life 
in  consequence  of  it,  and  under  circum- 
stances which  made  the  killing  justifiable 
homicide,  then  a  forfeiture  ought  to  be  de- 
clared. 

Brown  v.  Supreme  Lodge  K.  of  P.  83  Mo. 
App.  633;  Wolff  v.  Connecticut  Mut.  L. 
Ins.  Co.  5  Mo.  App.  236;  Cluff  v.  Mutual 
Ben.  L.  Ins.  Co.  99  Mass.  317,  13  Allen, 
308;  Bloom  v.  Franklin  L,  Ins.  Co.  97  Ind. 
478,  49  Am.  Rep.  469. 

It  does  not  make  any  difference  whether 
Bradley  was  retreating  or  not,  if  the  assault 
was  sufficient  reasonably  to  provoke  Mor- 
scheimer to  shoot,  and  the  shooting  was 
caused  wholly  by  the  attack,  and  was  done 
in  the  sudden  heat  of  passion    aroused    by 
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the  assault,  and  not  in  a  spirit  of  revenge 
after  the  assault  was  over. 

Murray  v.  Nac  York  L.  Ins.  Co.  96  X.  Y. 
614,  48  Am.  Rep.  658 ;  Bloom  v.  Franklin  L. 
Ins.  Co.  97  Ind.  478,  49  Am.  Rep.  469;  Neill 
V.  Travellers'  Ins.  Co.  31  U.  C.  C.  P.  394; 
Hatch  V.  Muttial  L.  Ins.  Co.  120  Mass.  550, 
21  Am.  Rep.  541;  Travellers'  Ins.  Co.  v. 
Beaver,  19  Wall.  531,  22  L.  ed.  155;  Duran 
V.  Standard  Life  d  Acd.  Ins.  Co.  63  Vt.  437, 
13  L.  R.  A.  637,  25  Am.  St.  Rep.  773,  22  Atl. 
530;  Randall  v.  Baltimore  d  0.  R.  Co.  109 
U.  S.  478,  27  L.  ed.  1003,  3  Sup.  Ct.  Rep. 
322;  Elliott  v.  Chicago,  M.  d  8t.  P.  R.  Co. 
150  U.  S.  245,  37  L.  ed.  1068,  14  Sup.  Ct. 
Rep.  85;  Schofield  v.  Chicago,  M.  d  8t.  P. 
R.  Co.  114  U.  S.  615,  29  L.  ed.  224,  5  Sup. 
Ct.  Rep.  1125;  Union  P.  R.  Co.  v.  Mc- 
Donald, 152  U.  S.  262,  38  L.  ed.  434,  14  Sup. 
Ct.  Rep.  619;  Pleasants  v.  Fant,  22  Wall. 
116,  22  L.  ed.  780. 

Mr.  Robert  E.  GraiSf  for  appellee: 

The  tendency  of  the  court  is  to  construe 
these  forfeiture  clauses  strictly,  and  hold 
the  insurer  to  the  letter  of  the  contract. 

Ooetzman  v.  Connecticut  Mut.  L.  Ins.  Co. 
3  Hun,  515;  Griffin  v.  Western  Mut.  Benev. 
Asso.  20  Neb.  620,  57  Am.  Rep.  848,  31  N. 
W.  122;  Harper  v.  Phoenix  Ins.  Co.  19  Mo. 
506;  Overton  v.  8t.  Louis  Mut.  L.  Ins.  Co. 
39  Mo.  122,  90  Am.  Dec.  455. 

Hilly  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Is  a  death  received  while  retreating  from 
a  personal  difficulty  (and  not  retreating  for 
the  purpose  of  gaining  a  vantage  ground  to 
renew  it),  where  the  rencounter  is  begun 
by  an  assault  by  the  deceased  upon  his 
slayer  with  a  weapon  capable  of  inflicting 
great  bodily  harm,  or  death,  according  to 
its  use,  a  death  within  the  meaning  of  an 
insurance  clause  exempting  against  liability 
for  a  death  '*in  violation,  or  attempted  vio- 
lation, of  any  criminal  law?"  Instruction 
numbered  4  said  it  was  not,  and  the  appel- 
lant asked  instruction  numbered  5,  that  it 
be  declared  within  the  exemption.  The 
cases  on  this  exact  question  are  not  numer- 
ous, but  they  are  well  considered,  and  come 
from  courts  of  high  standing.  The  follow- 
ing authorities  sustain  the  instructions 
given  by  the  circuit  court:  Harper  v. 
Phoeniof  Ins.  Co.  19  Mo.  506,  Reiterated  in 
Overton  v.  St.  Louis  Mut.  L.  Ins.  Co.  39 
Mo.  122,  90  Am.  Dec.  455;  Cluff  v.  Mutual 
Ben.  L.  Ins.  Co.  13  Allen,  308,  Reaffirmed  in 
the  same  case  in  99  Mass.  318 ;  and  Bradley 
V.  Mutual  Ben.  L.  Ins.  Co.  45  N.  Y.  422,  6 
Am.  Rep.  115.  It  is  insisted  that,  if  there 
is  a  causative  connection  between  the  assault 
and  the  death,  then  the  death  is  the  proxi- 
mate result  of  the  assault.  Such  reasoning 
contains  the  fallacy  that  an  assault  will  be 
67  L.  R.  A. 


repelled  with  more  than  lawful  force.  Such 
is  often,  perhaps  usually,  the  rule,  where 
blood  is  hot  and  the  strength  sufficient  or 
the  weapon  handy  enough.  But  such  is  not 
the  result  naturally  to  be  expected  under 
the  law.  An  assault  ci^lls  for  a  repulsion  of 
it  by  just  such  force  as  necessary  to  over- 
come it,  and  more  than  that  is  unlawful, 
and  unlawful  consequences  are  not  to  be 
presumed  to  follow  the  act.  Wlien  Bradley 
attacked  Morscheimer  with  a  piece  of  iron, 
then  Morscheimer  was  justified  in  orer- 
coming  that  attack,  and.  if  necessary  to 
overcome  it.  to  take  Bradley's  life,  and  a 
death  resulting  while  so  lawfully  resisting 
the  attack  would  be  the  natural  result  ex- 
pected to  flow  from  such  attack,  and  there 
would  be  a  causative  connection  between  the 
assault  and  the  death.  In  other  words,  the 
attack  would  then  be  the  proximate  ^ause 
of  the  death.  Cases  applying  the  doctrine 
of  causative  connection  between  an  unlaw- 
ful act  and  the  death,  the  latter  being  held 
to  be  within  the  consequences  flowing  from 
the  unlawful  act,  are  cited.  Bloom  v. 
FrankUn  L.  Ins.  Co.  97  Ind.  478,  49  Am. 
Rep.  469;  Murray  v.  New  York  L.  Ins.  Co. 
96  N.  Y.  614,  48  Am.  Rep.  658:  and  others 
of  kindred  nature  in  appellant's  brief.  The 
doctrine  of  the  cases  referred  to  as  sustain- 
ing this  instruction  doed  not  impinge  upon 
the  established  principles  announced  in  those 
relied  upon  by  appellant.  For  instance, 
take  the  case  of  a  husband  killing  the  para- 
mour of  his  wife.  If  caught  in  the  act  of 
adultery,  the  paramour  dies  "in  violation 
of  law;"  if  killed  subsequently,  he  dies  as 
the  natural  result  of  his  unlawful  act, — in 
consequence  of  it^  and  a  consequence 
naturally  to  be  expected, — ^and  this  is  true 
whether  killed  an  hour  or  a  year  after  the 
adultery;  and  yet  it  is  held,  and  properly 
so,  that  the  paramour  is  not  killed  ''in 
violation  of  law,"  within  the  meaning  of 
an  insurance  contract.  Qoetznuin  v.  Con- 
necticvt  Mut.  L.  Ins.  Co.  3  Hun,  515.  There 
must  be  a  line  drawn  somewhere  between 
consequences  proximately,  and  those  remote- 
ly, flowing  from  an  unlawful  assault;  and 
the  safe  place  to  draw  that  line  is  where 
the  law  draws  the  line  of  lawful  resistance 
to  the  unlawful  assault.  In  a  similar  case 
to  this  one  the  court  of  appeals  of  New 
York,  through  Mr.  Justice  Rapallo,  said: 
"So  long  as  the  evidence  falls  short  of  estab- 
lishing that  the  homicide  was  legally  justi- 
fiable, I  can  see  no  safe  rule  by  which  the 
court  could  be  guided  in  deciding  that  the 
provocation  proved  was  the  cause  of  the  kill- 
ing, and  in  withdrawing  that  question  from 
the  consideration  of  the  jury."  Bradley  v. 
Mutual  Ben.  L.  Ins.  Co.  45  N.  Y.  422,  6  Am. 
Rep.  115.  In  this  case  Bradley  fled  from 
the  conflict  and  received  his  death  wound  in 
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the  back  while  escaping.  Clearly  Mor- 
scbeinier  was  not  legally  justified  in  taking 
Bradley's  life  then,  and  his  act  in  so  doing 
was  unlawful.  Therefore  the  first  violation 
of  the  law  by  Bradley  was  not  the  proxi- 
ntiate  cause  of  his  death;  but  the  subse- 
quent unlawful  act  of  Morscheimer,  in 
shooting  his  retreating  assailant,  was  the 
proximate  cause.  Therefore  the  instruction 
was  correct,  and  the  judgment  is  affirmed. 

Battle  and  MeCnlloch,  J  J.,  dissent. 


STATE  of  Arkansas,  Appt., 

V. 

W.  B.  MALLORY. 


( 


Ark, 


) 


A  state  cannot  forbid  a  nonresident 
lando'VFner  to  take  flsb  and  same  up- 
on bis  property  within  the  state  while 
according  such  privilege  to  resident  land- 
owners, In  view  of  the  provisions  of  the 
Federal  Constitution  forbidding  denial  of  the 
equal  protection  of  laws,  and  the  deprivation 
of  property  without  due  process  of  law. 

(Hill,  Ch.  J.,  and  Buttle,  J.,  lUasent.) 

(December  3,  1004.) 

APP£AL  by  the  State  from  a  judgment  of 
the  Circuit  Court  for  Crittenden  County 
in  favor  of  defendant  in  a  prosecution  for 
violating  the  game  laws.      Affirmed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  George  N.  Murphy,  Attorney 
General,  S.  R.  Simpson,  Cantrell  Sc 
Iionshboronsh,  H.  M.  Armiatead,  and 
Gtoorge  N.  William  a  for  appellant. 

Messrs.  Roae,  Hemingway,  Sc  Rose,  T. 
K.  Riddiek,  and  James  P.  Clarke,  for 
appellee : 

It  is  improbable  that  the  legislature  in- 
tended to  forbid  anyone  to  hunt  or  fish  on 
his  own  grounds  perpetually. 

People  V.  Conrad,  125  Mich.  1,  83  N.  W. 
1012;  Vennmg  v.  Steadmati,  9  Can.  S.  C. 
210;  Murphy  v.  Ryan,  Ir.  Rep.  2,  C.  L.  143; 
Queen  v.  Robertson,  6  Can.  S.  C.  116; 
Maney  v.  State,  6  Lea,  218;  Aldrich  v. 
Wright,  53  N.  H.  398,  16  Am.  Rep.  339; 
Com.  V.  Qilhert,  160  Mass.  157,  22  L.  R.  A. 
439,  35  N.  E.  454. 

The  right  to  take  fish  in  waters  running 
by  or  through  one's  land,  or  to  hunt  on  one's 


land,  isr  property,  though  held  in  subordina- 
tion to  the  right  of  the  state  to  regulate 
its  use. 
Re  Parrott,  1  Fed.  481;  Strotlier  v.  Lucas, 

12  Pet.  436,  9  L.  ed.  1147;  Bingham  v.  Sa- 
lene,  15  Or.  208,  3  Am.  St.  Rep.  153,  14  Pac. 
523;  2  Washb.  Real  Prop.  400,  632;  Wood, 
Stat.  Fr.  §  6;  Wynn  v.  Garland,  19  Ark.  23, 
68  Am.  Dec.  ,190;  Mantooth  v.  Burke,  35 
Ark.  547. 

Defendant  owned  the  fish  in  the  lake  sur- 
rounded by  his  own  land  as  completely  as  he 
might  own  cattle  or  reclaimed  deer  which 
he  had  placed  in  a  pen. 

There  is  a  distinct  right  of  fishing  and 
Imnting  on  one's  own  lands  that  has  always 
been  recognized  as  an  incorporeal  heredita- 
ment, and  which  has  always  been  recognized 
and  protected  by  the  law. 

Sterling  v.  Jackson,  69  Mich.  488,  13  Am. 
St.  Rep.  405,  37  N.  W.  845;  Hall  v.  Alford, 
114  Mich.  165,  38  L.  R.  A.  205,  72  N.  W. 
137;  June  v.  Purcell,  36  Ohio  St.  396;  State 
v.  Shannon,  36  Ohio  St.  423,  38  Am.  Rep. 
599. 

The  grant  of  a  right  to  hunt  or  fish  on 
one's  lands  is  an  interest  in  the  lands,  and 
hence  within  the  statute  of  frauds. 

Wood,  Stat.  Fr.  §  3 ;  Wood  v.  Leadhitter, 

13  Mees.  &  W.  838;  Collins  v.  Benhury,  27 
N.  C.  (5  Ired.  U)  118,  42  Am.  Dec.  155. 

As  to  non-navigable  rivers,  the  right  of 
fishing  to  the  thread  of  the  stream  is  ex- 
clusively vested  in  the  riparian  owner. 

Hooker  v.  Cummings,  20  Johns.  90,  11 
Am.  Dec.  249;  Com.  v.  Chapin,  5  Pick.  199, 
16  Am.  Dec.  386;  Duncan  v.  Sylvester,  24 
Me.  482,  41  Am.  Dec.  400;  Waters  v.  Lilley, 
4  Pick.  145,  16  Am.  Dec.  333;  Com.  v.  Alger, 
7  Cush.  53;  State  v.  Roberts,  69  N.  H.  256, 
47  Am.  Rep.  199;  Rexroth  v.  Coon,  15  R.  I. 
35,  2  Am.  St.  Rep.  863,  23  Atl.  37;  Re  Ah 
Chong,  6  Sawy.  451,  2  Fed.  733. 

A  man  may  grant  the  right  of  fishing  in 
a  pond  or  stream  apart  either  from  the  land 
or  the  water  on  it. 

Co.  Litt.  4bj  Turner  v.  Hebron,  61  Conn. 
175,  14  L.  R.  A.  386,  22  Atl.  951;  Cobb  v. 
Davenport,  32  N.  J.  L.  369;  Albright  v. 
Cortright,  64  N.  J.  L.  330,  48  L.  R.  A.  616, 
81  Am.  St.  Rep.  504,  45  Atl.  634;  Smith  v. 
Andrews  [1891]   2  Ch.  678,  note. 

The  right  to  fish  in  non-navigable  waters 
"is  a  right  which  attaches  to  the  ownership 
of  the  land  as  an  appurtenance." 

Heckman  v.  Sicett,  99  Cal.  303,  33  Pac. 


Note. — As  to  property  rights  in  animals 
fercB  naturce,  see  also,  in  this  series,  James  v. 
Wood,  8  L.  R.  A.  448,  and  note;  State  v. 
Repp,  40  L.  R.  A.  687,  with  note  as  to  prop- 
erty rights  in  bees:  and  State  v.  Shaw,  60  L. 
K.  A.  481,  with  note  as  to  right  to  fish. 

As  to  constitutionality  of  game  laws  gener- 
ally, see  Territory  v.  Evans,  7  L.  R.  A.  288 ; 
American  Exp.  Co.  v.  People,  9  L.  R.  A.  138, 
67  L.  R.  A. 


Com.  V.  Gilbert.  22  L.  R.  A.  439;  State  v. 
Mrozluskl,  27  L.  R.  A.  76;  State  ex  rel.  Cor- 
coran V.  Chapel,  32  L.  R.  A.  131 ;  People  v. 
O'Neil.  33  L.  R.  A.  696 ;  Haggerty  v.  St.  Lonls 
Ice  Mfg.  &  Storage  Co.  40  L.  R.  A.  151 ;  State 
V.  Schumau,  47  L.  R.  A,  153 ;  State  v.  Snow- 
man, 50  L.  R.  A.  544  ;  and  Smith  v.  State.  51 
L,  R.  A.  404. 
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1099;  Brink  v.  RiohtmyeTy  14  Johnds.  255; 
People  V.  Piatt,  17  Johns.  195,  8  Am.  Dec. 
382. 

The  right  over  marine  fisheries  depends 
solely  on  the  fact  that  the  state  owns  the 
land  under  the  sea  for  the  distance  of  3 
miles  from  the  shore  line. 

Gould,  Waters,  §  2 ;  Miles  v.  Cedar  Point 
Club,  29  C.  C.  A.  5,  54  U.  S^  App.  668,  85 
Fed.  50;  McCready  v.  Virginia,  94  U.  S. 
395,  24  L.  ed.  248. 

The  act  is  unconstitutional  because  it  dis- 
criminates between  the  citizens  of  this  state 
by  denying  to  a  certain  class  the  equal  pro- 
tection of  the  law. 

Krone  v.  Cooper,  43  Ark.  547;  Ex  parte 
Kenneke,  136  Cal.  527,  89  Am.  St.  Rep.  177, 
69  Pac.  261;  Paul  v.  Virginia,  8  Wall.  180. 
Id  L.  ed.  360. 

The  owner  of  lands  bordering  on  a  non- 
navigable  stream  has  a  freehold  interest  as 
in  the  use  of  the  stream, — an  incorporeal 
hereditament,— of  which  he  cannot  be  de- 
prived without  just  compensation. 

Hough  v.  Doylestown,  4  Brevvst.  (Pa.) 
333 ;  McCord  v.  High,  24  Iowa,  336 ;  Organ 
v.  Memphis  d  L.  R,  R.  Co.  51  Ark.  272,  11 
S.  W.  96;  Riggs  v.  Martin,  5  Ark.  506,  41 
Am.  Dec.  103. 

MoCulloohy  J.,  delivered  the  opinion  of 
the  court: 

The  general  assembly  of  the  state  enacted 
a  statute  approved  April  24,  1903  (Acts 
1903,  p.  306),  entitled  "An  Act  to  Protect 
the  Game  and  Fish  of  the  State,  and  Pro- 
vide for  the  Appointment  of  Game  Ward- 
ens," and  the  prosecution  in  this  case  is 
based  on  the  4th  section  of  that  act  as  fol- 
lows :  **Sec.  4.  It  shall  be  unlawful  for  any 
person  who  is  a  nonresident  of  the  state  of 
Arkansas  to  shoot,  hunt,  fish,  or  trap  at  any 
season  of  the  year."  In  other  sections  oi 
the  act  the  open  and  closed  seasons  for  kill- 
ing certain  kinds  of  game,  and  prescribing 
penalties  for  violations  thereof,  are  de- 
clared; the  exportation  of  game  or  fish  out 
of  the  state  is  prohibited,  and  penalties 
therefor  prescribed;  and  the  sheriffs  of  the 
state  are  made  game  wardens  for  their  re- 
spective counties,  with  power  to  make 
arrests  and  prosecute  offenders  against  the 
statute.  The  appellee,  Mallory,  was  tried 
upon  the  charge  of  hunting  in  the  state,  be- 
ing a  nonresident  at  the  time;  and  from  a 
finding  of  not  guilty  by  the  court,  and  judg- 
ment discharging  him,  the  state  has  ap- 
pealed. 

The  case  was  tried  below  before  the  court 
sitting  as  a  jurj%  by  consent  of  parties,  and 
upon  the  following  agreed  statement  of 
facts:  (1)  The  defendant,  Mallory,  is  a 
native  of  the  state  of  Virginia,  and  a  bona 
fide  resident  and  citizen  of  the  city  of  Mem- 
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phis  and  the  state  of  Tennessee.  (2)  That 
he  is  the  owner  in  fee  of  a  large  body  of 
land  in  the  countv  of  Crittenden,  state  of 
Arkansas,  bv  successive  deeds,  the  title 
thereto  originating  by  a  grant  from  the 
state,  on  which  he  has  continuously  carried 
on  planting  and  farming  operations  for 
many  years  prior  to  this  date,  and  in  the 
prosecution  of  his  said  farming  operation*) 
he  has  had  occasion  to  make  frequent  visits 
to  said  land.  (3)  That  on  said  tract  of 
land  there  is  a  pond,  or  nonmeandered  lake. 
surrounded  entirely  by  the  land  of  the  de- 
fendant, without  outlet  or  inlet  except  at 
times  of  overflow,  in  which  bodv  of  water 
fish  are  to  be  found,  and  may  be  taken  there- 
from by  ordinary  methods.  (4)  That  on 
said  tract  of  land  squirrels  and  other  game 
are  to  be  found.  (5)  That  for  many  years 
the  defendant  has  been  in  the  habit  of  hunt- 
ing for  game  on  said  lands,  and  taking  fish 
from  said  waters,  both  by  himself  and  those 
who  had  his  permission  so  to  do,  and  that 
the  right  to  kill  said  game  and  to  take  such 
fish  is  valuable,  and  adds  to  the  value  of 
the  lands.  (6)  That  on  the  18th  day  of 
June,  1903,  the  defendant  engaged  in  hunt- 
ing on  said  lands  for  squirrels.  .  (7)  That 
on  the  18th  day  of  June,  1903,  the  defendant 
engaged  in  fishing  in  the  said  waters  above 
described,  and  took  therefrom,  by  means  of 
hook  and  line,  fish  found  therein. 

It  is  contended  here  on  the  part  of  the 
state  that  the  wild  game  and  fish  in  this 
state  are  its  absolute  property,  and  that  it 
may  lawfully  prohibit  the  taking  of  game 
and  fish  by  all  nonresidents,  and  that  the 
act  in  question  is  a  valid  prohibition  against 
nonresidents  owning  lands  in  the  state  hunt- 
ing or  fishing  thereon.  The  appellee  insists, 
on  the  other  hand,  among  other  things,  that 
his  right  to  take  game  and  fish  while  on  his 
own  lands  is  a  valuable  property  right, 
which  inheres  by  reason  of  his  ownership  of 
the  soil,  and,  being  so,  there  is  an  unjust 
discrimination  against  him  as  a  property 
owner  of  the  state,  in  violation  of  that  part 
of  the  14th  Amendment  to  the  Constitution 
of  the  United  States  as  follows:  "No  state 
shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citi- 
zens of  the  United  States;  nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law;  nor 
deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws." 

The  proper  solution  of  these  questions  in- 
volves an  inquiry  as  to  the  ownership  of 
game,  a  consideration  of  the  nature  of  the 
property  therein, — ^whether  exclusive,  or  ab- 
solute or  qualified, — and  the  extent  of  the 
authority  which  the  state  has  a  lawful  right 
to  exercise  in  relation  thereto. 

It    can  l)e   stated   without   question   that 
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primarily  the  title  to  game  and  fish  is  and 
has  for  all  time  been  in  the  sovereign,  but 
the  nature  and  extent  of  that  title,  and  the 
purposes  for  which  it  is  held,  are  not  alto- 
gether free  from  doubt.  Originally  the  title 
seems  to  have  been  regarded  as  vested  in 
the  sovereign  as  a  personal  prerogative,  but 
as  civilization  advanced  it  grew  to  be  dif- 
ferently regarded; — not  as  a  personal  right 
of  Kings,  but  as  a  portion  of  the  common 
property  of  subjects.  It  is  said  that  by  the 
Koman  law  animals  ferce  natures  were  classi- 
fied as  common  property,  which,  having  no 
owner,  were  considered  as  belonging  to  all 
the  citizens  of  the  state ;  yet  the  right  of  an 
owner  of  land  to  forbid  another  from  killing 
game  oh  his  property  was  recognized  as  a 
part  of  the  rights  of  ownership  of  the  land. 
Inst.  Just.  bk.  2,  pt.  1.  The  ownership  of 
such  animals  seems  to  have  been  assumed 
by  British  sovereigns,  up  to  and  including 
King  John,  as  a  personal  prerogative  of  the 
Crown,  until  Magna  Charta  and  the  Charter 
of  the  Forest,  by  which  the  assertion  and 
exercise  of  those  rights  were  distinctly  lim- 
ited. Since  then  the  ownership  of  wild  ani- 
mals, so  far  as  vested  in  the  sovereign,  has 
been  uniformly  regarded  as  a  trust  for  the 
benefit  of  the  people;  and  we  think  that 
elearly,  in  effect,  the  title  and  ownership  of 
the  sovereign  has  been  held  to  be  only  for 
the  purposes  of  protection,  control,  and  reg- 
ulation. Mr.  Justice  White,  speaking  for 
the  court  in  Oeer  v.  Connecticut,  161  U.  S. 
619,  40  L.  ed.  793,  16  Sup.  Ct.  Rep.  600, 
aays:  "The  practice  of  the  government  of 
England  from  the  earliest  time  to  the  pres- 
ent has  put  into  execution  the  authority  to 
control  and  regulate  the  taking  of  game. 
Undoubtedly  this  attribute  of  government 
to  control  the  taking  of  animals  ferce 
natures,  which  was  thus  recognized  and  en- 
forced by  the  common  law  of  England,  was 
vested  in  the  colonial  governments,  where 
not  denied  by  their  charters  or  in  confiict 
with  grants  of  the  royal  prerogative."  But 
nowhere  do  we  find  that  in  modern  times 
has  the  absolute  and  unqualified  ownership 
of  such  animals  by  government  been  asserted 
and  exercised  further  than  for  the  purposes 
of  controlling  and  regulating  the  taking  of 
the  same.  On  the  other  hand,  we  find  fre- 
quent denial  of  the  right  of  government  to 
do  more.  In  Bristaw  v.  Cormican,  24  Moak, 
Eng.  Rep.  431,  it  was  decided  that  "the 
Crown  has  no  de  jure  right  to  the  soil  or 
fisheries  of  an  inland,  nontidal  lake,"  and 
that  "a  general  grant  by  the  Grown  of  a  sev- 
eral fishery  in  a  nontidal  lake  is  not,  with- 
out more,  sufficient  to  establish  the  title 
thereto."  In  Venning  v.  Steadman,  9  Can. 
S.  C.  210,  the  right  of  riparian  owners  of 
land  on  a  non-navigable  river  to  fish  for 
salmon  was  involved,  in  the  face  of  a  stat- 
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ute  providing  that  "fishing  for  salmon  in 
the  Dominion  of  Canada,  except  under  the 
'authority  of  leases  or  licenses  from  the  de- 
partment of  marine  and  fisheries,  is  hereby 
prohibited;"  and  it  was  there  held  that  the 
prohibition  of  this  statute  did  not  extend 
to  such  riparian  ovrners.  In  the  state  of 
Wisconsin  a  statute  was  passed  prohibiting 
the  cutting  of  ice  from  any  meandered  lake 
for  shipment  out  of  the  state,  except  by 
those  permitted  to  do  so  by  a  license  issued 
by  the  Secretary  of  State;  and  the  supreme 
court,  in  the  case  of  Rossmiller  v.  State,  114 
Wis.  169,  68  L.  R.  A.  93,  91  Am.  St.  Rep. 
910,  89  N.  W.  839, — a  prosecution  for  viola- 
tion of  this  act, — held  that  the  title  to  the 
lakes  and  the  waters  thereof  was  in  the 
state  for  the  purpose  of  regulating  the  com- 
mon use  and  enjoyment,  yet  the  state  had 
no  such  proprietary  interest  as  implied  the 
right  to  sell  or  grant  special  privileges  for 
the  use.  The  court,  speaking  through  Mr. 
Justice  Marshall,  says:  "Is  ice  formed  nat- 
urally upon  the  public  waters  of  the  state, 
state  property,  in  a  proprietary''  sense, — 
property  which  it  can  deal  with  as  a  private 
person  deals  with  his  property  rights?  .  .  . 
Obviously  there  can  be  no  difference  between 
public  water  in  a  liquid  condition  and  in  the 
form  of  ice,  or  between  water  and  the  land 
covered  thereby,  or  the  fish  or  fowls  which 
inhabit  the  same,  or  any  of  the  animals  ferce 
natures,  in  respect  to  sovereign  authority 
over  the  same.  If  one  may  be  dealt  with 
as  the  absolute  property  of  the  state,  the 
others  may  be."  After  an  exhaustive  review 
of  the  authorities,  the  learned  justice  con- 
tinues: "It  seems  clear  that,  if  the  state 
cannot  sell  the  bed  of  a  navigable  lake,  it 
cannot  sell  the  waters  thereof,  or  the  fish 
therein,  or  the  fowls  that  resort  to  its  sur- 
face, or  the  ice  that  forms  thereon.  The 
rules  that  limit  its  rights  as  to  one  of  those 
matters  limit  its  power  as  to  all.  The  fore- 
going seems  not  only  to  leave  no  reasonable, 
but  no  possible,  doubt  as  to  the  conclusion 
which  ought  to  be  reached  in  this  case.  It 
stamps  the  act  in  question  indelibly,  as  the 
result  of  a  misconception  of  the  state's  in- 
terest in  navigable  lakes,  and  as  being  base- 
less and  unconstitutional.  The  title  to  the 
beds  of  such  lakes  is  in  the  state,  but  not 
for  its  own  use  as  an  entity.  The  mere 
naked  legal  title  rests  in  the  state,  but  the 
whole  beneficial  use  thereof,  including  the 
use  of  the  ice  formed  thereon,  is  vested  in 
the  people  of  the  state  as  a  class."  See 
also  Sanborn  v.  People's  Ice  Co.  82  Minn.  43, 
51  L.  R.  A.  829,  83  Am.  St.  Rep.  401,  84 
X.  W.  641;  People's  Ice  Co.  v.  Davenport, 
149  Mass.  322,  14  Am.  St.  Rep.  425,  21  N.  E. 
385 :  Roioell  v.  Doyle,  131  Mass.  474 ;  Brown 
V.  Cunningham,  82  Iowa,  512,  12  L.  R.  A. 
583,  48  N.  W.  1042;  Barroics  v.  McDermott, 
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73  Me.  441;  Woodman  v.  Pitman,  79  Me. 
456,  1  Am.  St.  Rep.  342,  10  Atl.  321;  Priewe 
V.  Wisconsin  State  Land  d  Improv,  Co.  93 
Wis.  634,  33  L.  R.  A.  645,  67  N.  W.  918; 
McLennan  v.  Prentice,  85  Wis.  427,  55  N. 
W.  764;  Illinois  C,  R.  Co,  v.  IlHnois,  146 
U.  S.  387,  36  L.  ed.  1018,  13  Sup.  Ct.  Rep. 
110. 

We  assume,  therefore,  as  firmly  estab- 
lished by  authority,  that  the  state's  owner- 
ship of  fish  and  game  is  not  such  a  proprie- 
tary interest  as  will  authorize  a  sale  thereof, 
or  the  granting  of  special  interests  therein 
or  license  to  enjoy,  but  is  solely  for  the  pur- 
poses of  regulation  and  preservation  for  the 
common  use,  and  is  not  inconsistent  with 
a  claim  of  individual  or  special  ownership 
by  the  owner  of  the  soil,  if  it  be  found  that 
there  can  be  any  such  individual  or  special 
ownership.  W^e  next  inquire  whether  the 
owner  of  lands  in  the  state  has  anv  title  to, 
or  property  rights  in,  the  fish  or  game  there- 
on. 

By  the  common  law  of  England  the  owner 
of  land  had  no  absolute  property  in  animals 
ferw  fiaturof  while  at  liberty  in  the  wild 
state,  but  had  a  qualified  interest  or  prop- 
erty in  such  as  were  found,  and  so  long  as 
they  remained,  on  his  territory,  and,  when 
killed  or  captured  thereon,  became  his  abso- 
lute property.  Bladcstone's  treatment  of 
this  subject  is  not  altogether  clear,  though 
he  seems  to  have  considered  the  complete 
ownership  of  game,  in  the  strictest  proprie- 
tary sense,  to  have  been  in  the  Crown,  as  a 
personal  prerogative,  even  since  Magna 
Charta.  Yet  he  recognized  the  right  or 
privilege  of  one  to  take  game  or  fish  on  his 
OAvn  premises  without  restraint  as  a  sub- 
stantial and  valuable  one.  2  Bl.  Com.  418, 
419.  Mr.  Christian,  in  his  learned  notes, 
combats,  with  the  approval  of  Mr.  Justice 
Coleridge,  the  doctrine  apparently  laid 
down  by  Blackstone  to  the  effect  that  the 
sole  right  to  take  game  rests  primarily  with 
the  King,  and  maintains  that  at  common 
law  every  person,  ratione  soli,  had  a  right 
to  take  ganqe  on  his  o\^ti  land.  2  Bl.  Com. 
p.  419,  note  8.  In  Blades  v.  Higgs,  11  H.  L. 
Cas.  621,  Lord  Westbury  says:  "Property 
ratione  soli  is  the  common-law  right  w^hich 
every  owner  of  land  hais  to  kill  and  take  all 
such  animals  feras  naturce  as  may  from  time 
to  time  be  found  on  his  land,  and,  as  soon 
as  this  right  is  exercised,  the  animal  so 
killed  or  caught  becomes  the  absolute  prop- 
erty of  the  owner  of  the  soil."  And  Lord 
Cranworth,  in  the  same  case,  said:  *'Wild 
animals,  whilst  living,  though  they  are,  ac- 
cording to  Lord  Holt,  the  property  of  the 
owner  of  the  soil  on  which  they  are  living, 
are  not  his  personal  chattels,  so  as  to  be  the 
subject  of  larceny.  They  partake,  while 
living,  of  the  quality  of  the  soil,  and  are, 
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as  growing  fruit  was,  considered  as  part  of 
the  realtv."  In  Falkland  Islands  Co.  ▼. 
Reg.  10  Jur.  N.  S.  807,  where  there  aroee 
the  question  of  the  construction  of  the  grant 
of  land  made  by  the  Crown  without  reser- 
vation, except  the  right  to  re-enter  for  the 
purpose  of  making  roads,  canals,  and  other 
works  of  public  utility,  and  the  right  to  cut 
timber  and  take  stone  for  keeping  such 
works  in  repair,  it  was  held  that  "the 
grant  of  land  in  fee,  and  the  demise  of 
10,000  acres  for  the  term,  conferred  on  the 
appellants  the  exclusive  right  of  killing  and 
taking  game,  beasts  of  the  chase,  and  ani- 
mals which  are  properly  feres  natures,  which 
might  at  any  time  be  upon  the  land  during^ 
the  time  such  land  was  granted."  Mr.  Ser- 
jeant Stephen,  after  discussing  the  various 
distinctions  in  claims  to  this  character  of 
property  after  being  reduced  to  possession, 
by  reason  of  the  difference  of  place  where 
the  game  is  found  or  started  and  where 
killed,  says:  "These  distinctions  seem  to 
show  that  in  general  the  property  is  ac- 
quired by  the  seizure  and  occupancy,  though 
that  cannot  prevail  against  the  better  claim 
of  him  on  whose  grounds  the  animal  is  both 
killed  and  started  (and  who  therefore  may 
be  said  to  be  entitled  ratione  soli)  or  of 
him  who  has  already  a  qualified  property 
in  it,  ratione  priviUgii.**  2  Stephen,  Laws 
of  England,  20-22. 

The  American  cases  not  only  generally 
treat  the  right  of  the  owner  of  land  to 
take  game  thereon  as  a  property  right  in- 
hering from  the  ownership  of  the  soil,  but 
recognize  the  establishment  of  that  right 
at  common  law.  In  Venning  v.  Steadman, 
9  Can.  S.  C.  210,  the  learned  chief  justice, 
in  discussing  the  right  of  government  to 
prohibit  salmon  fishing,  except  under  license 
from  the  Department  of  Marines,  says: 
"Such  an  absolute  prohibition  of  the  enjoy- 
ment of  their  property  by  riparian  proprie- 
tors, or,  what  might  be  still  worse,  by 
granting  a  license  to  one  proprietor  and 
withholding  it  from  another,  thereby  de- 
stroying the  value  of  the  property  of  the 
one  and  enhancing  the  value  of  the  property 
of  the  other,  would  simply  be  an  arbitrary 
interference  with  the  rights  of  property, 
pure  and  simple."  Mr.  Justice  Strong,  in 
this  same  case,  speaking  of  the  right  of 
riparian  landowners  to  fish  in  a  stream, 
says:  "Then  nothing  can  be  better  settled 
than  the  proposition  that  no  restraint  upon 
the  ordinary  rights  of  property,  no  deroga- 
tion from  the  fullest  enjoyment  of  these 
rights,  can  be  imposed  by  statute,  except  by 
express  words."  The  same  court  held  that 
the  right  of  riparian  proprietors  upon 
streams  above  tide  water  ( un-navigable 
waters),  and  whose  titles  were  such  as  to 
give   them,    according   to   the    common-law 
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principles,  the  ownership  of  the  beds  of  the 
streams  to  the  middle  line,  to  fish  therein 
within  the  limits  of  their  own  land,  was  a 
private  and  exclusive  right  of  property, — ^a 
proprietary  right  of  the  same  character  as 
that  to  herbage  or  trees  growing  on  the 
land,  or  the  minerals  or  game  to  be  found 
upon  it.  Queen  v.  Robertson,  6  Can.  S.  C. 
52.  The  right  of  private  ownership  in  game, 
so  far  as  recognized  as  such  at  all,  is  of 
two  kinds,  denominated  as  the  right  or  in- 
terest ratione  aoU  (meaning,  as  the  term 
implies,  a  right  by  reason  of  and  growing 
out  of  the  ownership  of  the  soil)  and  the 
right  or  interest  held  by  grant  from  the 
owner  of  the  soil,  called  "profits  A  prendre;" 
the  latter  being  defined  to  be  "a  right  to 
take  something  out  of  the  soil  of  another, 
.  .  .  as  the  right  of  common^  and  also 
some  minor  rights,  as  a  right  to  take  drifted 
sand,  or  a  liberty  to  fish,  fowl,  hunt,  hawk.'' 
1  Crabb,  Real  Prop.  125 ;  Phear,  Waters,  57. 
The  latter  right  is  not  a  mere  easement, 
but  is  held  to  be  a  right  in  the  soil.  Black, 
Law  Diet.;  Post  v.  Pearsally  22  Wend.  426; 
Washb.  Easements,  p.  7 ;  Pickering  v.  Noyes, 
4  Bam.  &  C.  639;  Waters  v.  lAUey,  4  Pick. 
145,  16  Am.  Dec.  333;  Webber  v.  Lee,  L.  R. 
0  Q.  B.  Div.  315;  Bingham  v.  Salene,  15 
Or.  208,  3  Am,  St.  Rep.  152,  14  Pac.  523; 
Tinicum  Fishing  Co.  v.  Carter,  61  Pa.  21, 
100  Am.  Dec.  597.  In  Bingham  v.  Salens, 
15  Or.  208,  3  Am.  St.  Rep.  152,  14  Pac. 
523,  a  grant  of  the  right  to  hunt  and  kill 
wild  fowls  upon  lakes  within  the  boundaries 
of  the  owner  of  the  soil  is  held  to  be  a 
right  of  profit  in  the  soil,  and  not  a  mere 
revocable  license.  Payne  v.  Sheets,  75  Vt. 
335,  55  Atl.  656,  which  is  an  exceedingly 
well-considered  and  instructive  opinion, 
holds  that  one  not  the  owner  of  the  land, 
who  has  a  right  to  shoot  game,  fish,  etc., 
has  not  a  mere  easement,  but  an  interest  in 
the  soil,  within  the  meaning  of  the  term 
"owner,"  used  in  a  statute  authorizing  an 
action  of  trespass  quare  clausum  f regit 
against  one  entering  upon  lands  without 
permission  of  the  owner  or  occupant  for  the 
purpose  of  shooting.  Mr.  Justice  Watson, 
who  delivered  the  opinion  of  the  court, 
clearly  distinguished,  with  express  approval, 
the  former  decision  of  that  court  in  the  case 
of  State  V.  Theriault,  70  Vt.  617,  43  L.  R.  A. 
290,  67  Am.  St.  Rep.  695,  41  Atl.  1030; 
wherein  the  constitutionality  of  a  law  regu- 
lating the  right  of  the  owner  of  land  to  fish 
on  his  own  premises  was  upheld  as  a  proper 
exercise  of  the  police  power;  it  having  been 
stated  in  the  former  case  that  "fish  are 
feras  naturce,  and  the  common  property  of 
the  public  or  the  state."  The  learned  jus- 
tice says:  "To  state  it  otherwise,  the  gen- 
eral o\mership  is  in  the  people  in  their 
united  sovereignty,  but,  when  such  animals 
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go  upon  private  grounds,  then  the  qualified 
or  special  right  of  property  in  the  owner 
of  the  soil  attaches  bv  virtue  of  his  ezclu- 
sive  right  to  hunt,  kill,  or  capture  them 
M'hile  there;  and  this  upon  the  principle- 
that  property  which  a  person  has  a  special 
right  to  acquire  to  the  exclusion  of  others- 
is  private  property."  The  basis  of  the  de- 
cision of  the  Supreme  Court  of  the  United 
States  in  McCready  v.  Virginia,  94  U.  S^ 
391,  24  L.  ed.  248,  upholding  the  power 
and  right  of  the  state  of  Virginia  to  pro- 
hibit nonresidents  from  planting  oysters  in 
the  soil  covered  by  her  tide  waters,  is  the 
fact  that  the  state  owned  the  bed  of  all  tide 
waters  or  navigable  streams  within  its  juris- 
diction. Chief  Justice  Waite,  speaking  for 
the  court,  says:  "The  right  which  the  peo- 
ple of  the  state  thus  acquire  comes,  not 
from  their  citizenship  alone,  but  from  their 
citizenship  and  property  combined.  It  is 
in  fact  a  property  right,  and  not  a  mere^ 
privilege  or  immunity  of  citizenship."  See 
also  Sterling  v.  Jackson,  69  Mich.  488,  13 
Am.  St.  Rep.  405,  37  N.  W.  845;  Hall  v. 
Alford,  114  Mich.  165,  38  L.  R.  A.  205,  72 
N.  W.  137 ;  Cobb  v.  Davenport,  32  N.  J.  L. 
369;  Heckman  v.  Stcett,  99  Cal.  303,  3a 
Pac.  1099. 

It  is  insisted  that  these  questions  gen- 
erally arise  in  suits  between  individuals,  in- 
volving only  individual  rights,  and  that  the 
recognized  right  to  take  game  on  one's  own 
land,  and  to  prevent  others  from  so  doing,, 
is  merely  a  right  to  prevent  a  trespass  on 
the  land,  and  not  a  right  of  property  grow- 
ing out  of  the  soil.  But  this  is  not  a  cor- 
rect estimate  of  the  force  of  these  authori- 
ties, for  the  cases  all  hold  that  it  is  a  right 
inhering  in  the  soil,  and  not  a  mere  right  to- 
prevent  an  invasion  of  the  possession  of  the 
owner.  In  Sterling  v.  Ja<!kson,  69  Mich. 
488,  13  Am.  St.  Rep.  405,  37  N.  W.  845,  the 
court  says:  "The  defendant  claims  that  he 
had  the  right  to  shoot  the  wild  fowl  from 
his  boat,  because,  as  the  waters  were  navi- 
gable where  he  was,  he  had  the  right  to  be 
there;  that,  there  being  no  property  in  wild 
fowl  until  captured,  if  he  committed  no 
trespass  in  being  where  he  was  no  action 
will  lie  against  him  for  being  there  and 
shooting  the  wild  duck.  There  is  a  plaus- 
ibility in  the  position,  which,  considered  in 
the  abstract,  is  quite  forcible,  and  if  applied 
to  waters  where  there  is  no  private  owner- 
ship of  the  soil  thereunder  would  be  unan- 
swerable. But,  so  far  as  the  plaintiff  is 
concerned,  defendant  had  no  right  to  be 
where  he  was,  except  for  the  purpose  of  pur- 
suing the  implied  license  held  out  to  the 
public  of  navigating  the  waters  over  his 
land.  So  long  as  that  license  continued, 
he  could  navigate  the  water  with  his  vessel,, 
and  do  all  things  incident  to  such  navigation. 


778 


Arkansas  Supreme  Court. 


Dec. 


He  could  seek  the  shelter  of  the  bay  in  a 
storm,  and  cast  his  anchor  therein,  but  he 
had  no  right  to  construct  a  ^hide/  nor  to 
anchor  his  decoys  for  the  purpose  of  attract- 
ing ducks  within  reach  of  his  shotgun."  In 
State  V.  Shannon,  36  Ohio  St.  423,  38  Am. 
Kep.  599,  the  same  doctrine  is  well  illus- 
trated, and  the  court  therein  says:  "True, 
navigable  streams  in  this  state  are  declared 
to  be  public  highways,  but  the  right  to  use 
a  public  highway  is  not  abridged  by  pro- 
tecting the  owner  of  the  fee  in  the  exclusive 
right  of  killing  game  therein."  So  it  is 
held  that  a  license  to  shoot  or  fish  for  a  term 
amounts  to  a  demise  of  an  incorporeal  here- 
ditament, and  comes  within  the  statute  of 
frauds,  and  can  only  be  granted  by  deed. 
Wood,  Stat.  Fr.  §  5.' 

We  therefore  conceive  it  to  be  settled  by 
authority  and  by  long  recognition  in  the 
law  that  the  owner  of  land  has  a  right  to 
take  fish  and  wild  game  upon  his  own  land, 
which  inheres  in  him  bv  reason  of  his  own- 
ership  of  the  soil.  It  is  a  property  right, 
as  much  as  any  other  distinct  right  incident 
to  his  ownership  of  the  soil.  It  is  not, 
however,  an  unqualified  and  absolute  right, 
but  is  bounded  by  these  limitations:  That 
it  must  always  yield  to  the  state's  owner- 
ship and  title,  held  for  the  purposes  of  reg- 
ulation and  preservation  for  the  public  use. 
These  two  ownerships  or  rights — that  is  to 
fiay,  the  general  ownership  of  the  state  for 
one  purpose,  and  the  qualified  or  limited 
-ownership  of  the  individual,  growing  out  of 
his  ownership  of  the  soil — are  entirely  con- 
sistent with  each  other,  and  in  no  wise  con- 
flict. The  transitory  nature  of  the  proper- 
ty renders  the  benefits  so  diffusive  that  all 
may  join  in  the  enjoyment  thereof,  and  for 
that  reason  the  sovereign  holds  as  the  rep- 
resentative of  the  public,  so  as  to  regulate 
and  protect  the  common  use.  Still  the  right 
of  the  landowner  to  hunt  and  fish  on  his 
own  lands  is  to  that  extent  a  special  prop- 
erty right,  though  subordinate  to  the  other. 

The  cases  of  Oeer  v.  Connecticut,  161  U. 
S.  619,  40  L.  ed.  793,  16  Sup.  Ct.  Rep.  600, 
and  Organ  v.  State,  56  Ark.  267,  19  S.  W. 
S40,  are  pressed  upon  our  attention  with 
gre^t  force  and  earnestness  by  the  learned 
<K)unsel  for  the  state,  as  conclusive  of  the 
■case  at  bar.  In  both  those  cases  the  gen- 
eral doctrine  of  state  ownership  of  wild 
game  and  fish  is  declared,  but  the  language 
of  the  courts  in  those  cases,  when  limited  to 
the  question  under  consideration,  as  must 
always  be  done  when  testing  the  soundness 
of  a  declared  doctrine,  is  undoubtedly  cor- 
rect, and  in  no  degree  inconsistent  with  the 
views  herein  expressed.  The  cases  were  al- 
most identical  upon  the  facts,  being  crimi- 
nal prosecutions  for  the  unlawful  exporta- 
tion of  game  out  of  the  state  in  violation  of 
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a  statute  prohibiting  the  same.  We  see  no 
reason  whatever  in  the  opinion  we  now  ex- 
press for  receding  from  the  law  declared  by 
this  court  in  Organ  v.  State.  On  the  con- 
trary, we  adhere  to  it.  The  fullest  latitude 
of  power  in  the  state  to  regulate  and  pre- 
serve the  game  for  the  common  enjoyment 
is  conceded,  and  no  such  private  property 
right  therein  which  we  hold  to  exist  can  re- 
tard or  obstruct  the  exercise  of  that  un- 
doubted power.  But  we  have  another  and 
altogether  different  question  to  deal  with  in 
this  case, — ^whether.  finding  that  landown- 
ers have  a  right  to  hunt  and  fish  upon  their 
own  lands,  which  is  a  property  right,  they 
are  entitled  to  equal  protection  in  the  enjoy- 
ment of  that  right  with  other  landowners,  or 
whether  it  be  destroyed  by  a  statute  passed 
under  the  guise  of  a  police  regulation  to  pre- 
serve the  fish  and  game,  and  the  right  of  en- 
joyment prohibited  for  the  sole  reason  that 
they  are  nonresidents  of  the  state.  It  is  not 
the  fact  that  appellee  is  excluded  from  en- 
joyment of  the  common  right  of  the  citizen 
to  fish  and  hunt  because  of  his  nonresidence 
that  he  may  complain,  but  of  the  exclusion 
by  reason  of  his  nonresidence  from  such  spe- 
cial right  which  he  should  enjoy  in  common 
with  other  landowners.  Does  the  curtail- 
ment of  this  right  fall  within  the  prohibi- 
tion of  the  14th  Amendment?  A  complete 
answer  to  the  inquiry  is  made  in  the  affirm- 
ative when  the  conclusion  is  reached  that 
the  right  denied  is  a  property  right.  Non- 
resident landowners  may  be  called  upon  to 
share  the  public  burdens,  and  property 
rights  in  some  instances  must  yield  to  the 
public  demands;  but  the  burden  must  rest 
equally  upon  all,  and  no  discrimination  in 
that  respect  be  made  against  the  nonresi- 
dents as  such.  Eldridge  v.  Trezevant,  160 
U.  S.  452,  40  L.  ed.  490,  16  Sup.  Ct.  Rep. 
345.  In  so  far  as  the  statute  under  consid- 
eration prevents  the  same  enjoyment  by  ap- 
pellee of  the  property  right  afforded  the 
more  fortunate  resident  landowner,  it  is  a 
denial  of  "equal  protection  of  the  law,'* 
within  the  meaning  of  the  constitutional 
guaranty,  and  cannot  be  enforced,  and  the 
taking  away  of  this  right  because  of  his 
nonresidence  is  without  due  process  of  law. 
Affirmed, 

Hill,  Ch.  J.,  dissenting: 

The  act  of  April  24,  1903  (Acts  1903,  p. 
306 ) ,  and  the  agreed  statement  of  facts,  pre- 
sent broadly  this  question :  Has  the  state  the 
power  to  make  it  unlawful  for  nonresident 
owners  of  real  estate  to  shoot  and  hunt  game 
and  to  fish  on  their  own  or  the  state's  prop- 
erty at  any  season,  while  permitting  resi- 
dents to  shoot  and  hunt  and  fish  on  their  own 
and  the  state's  property  during  seasons  not 
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prohibited  by  general  and  special  game  laws, 
known  as  the  "open  season."  This  question 
must  be  answered  in  the  affirmative,  unless 
there  is  a  property  interest  in  fish  and  game 
found  on,  over,  or  under  the  surface  of  the 
real  estate  owned  by  such  nonresidents,  for 
the  manifest  intention  of  the  general  assem- 
bly, as  evidenced  by  the  4th  section  of  said 
act,  and  the  object  and  purpose  of  the  act 
as  a  whole,  is  to  make  unlawful  hunting 
and  fishing  by  nonresidents.  No  exception 
is  made  in  favor  of  nonresidents  on  their 
own  land,  and  hence  it  must  be  concluded 
that  the  general  assembly  intended  to  ex- 
clude nonresidents  from  the  privilege  or 
property  interest,  as  it  may  be  construed,  of 
hunting  and  fishing  on  their  own  lands, 
while  granting  the  right  to  residents,  with- 
in certain  seasons,  of  hunting  and  fishing  on 
their  own  lands  and  the  lands  and  waters  of 
the  state.  To  restrict  the  plain  language 
of  the  act  to  hunting  and  fishing  on  the  pub- 
lic lands  and  waters  would  simply  be  judi- 
cial legislation.  Therefore  the  question 
must  be  met,  Has  the  state  power  to  do 
this? 

If  the  right  to  hunt  and  fish  on  one's  own 
land  is  a  property  right  inhering  to  the 
ownership  of  the  soil,  then  this  act  is  of- 
fensive to  the  clause  in  the  14th  Amendment 
to  the  Constitution  of  the  United  States, 
and  the  same  clause  in  §  8,  art.  1,  Ark. 
Const.,  providing  that  no  person  shall  be  de- 
prived of  "life,  liberty,  or  property  without 
^ue  process  of  law."  This  "due  process  of 
law"  clause  is  the  mudsill  of  constitutional 
government.  The  rough  barons  of  Eng- 
land wrote  it,  almost  with  their  swords,  in- 
to Magna  Charta.  in  these  words:  "No 
freeman  shall  be  taken,  or  imprisoned,  or  be 
•disseized  of  his  freehold,  or  liberties,  or  free 
customs,  or  be  outlawed  or  exiled,  or  any 
otherwise  destroyed;  nor  will  we  pass  upon 
him  nor  condemn  him,  but  bv  the  lawful 
judgment  of  his  peers,  or  by  the  law  of  the 
land."  These  principles  have  lost  no  force 
in  their  more  concise  statement  in  our  Bill 
of  Rights,  state  and  Federal.  Counsel  for 
appellee  eloquently  say:  "These  few  but 
pregnant  lines,  fortified  as  they  are  by  the 
f^ederal  Constitution,  are  all  that  stand  be- 
tween us  and  the  abyss  of  despotism  or  the 
hell  of  anarchy."  Therefore  a  court  must 
pause  and  carefully  consider  whether  the 
legislation  under  review  seeks  to  undo  the 
work  done  at  Runnymede.  The  Supreme 
Court  of  the  United  States  is  the  final  arbi- 
ter on  all  questions  involving  rights  assert- 
ed under  the  Constitution  of  the  United 
States,  and  its  decision  on  such  questions, 
whether  in  form  to  be  reviewed  bv  it  from 
this  court  or  not,  should  be  conclusive. 

In  the  case  of  Gecr  v.  Connecticut,  161  U. 
S.  519,  40  L.  ed.  793,  16  Sup.  Ct.  Rep.  600, 
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every  question  here  involved  was  considered 
and  determined  adversely  to  the  contention 
of  the  appellee,  as  will  be  herein  shown.  The 
contest  was  over  a  statute  of  the  state  of 
Connecticut  which  provided  (briefly  speak- 
ing) an  open  and  closed  season  for  hunting 
and  killing  game,  and,  further,  that  at  no 
time  should  certain  game  be  killed  for  the 
purpose  of  shipment  beyond  the  state,  and 
further  made  it  unlawful  to  transport  or 
have  in  possession  for  transportation  beyond 
the  state  any  such  game  killed  at  any  sea- 
son. Geer  was  arrested  for  violating  this 
statute,  and,  under  the  agreed  statement  of 
facts  upon  which  he  was  tried,  it  was  found 
that  he  was  in  possession  of  game  killed 
during  the  open  season  for  the  purpose  of 
transportation  without  the  state,  and  that 
the  game  was  not  unlawfully  killed  for  the 
purpose  of  transportation  beyond  the  state. 
The  case  is  stronger  on  the  facts  to  support 
the  contention  of  the  appellee  than  the  one 
at  bar,  because  it  was  only  dead  game  w^hich 
was  in  the  hands  of  Geer  to  be  transported 
beyond  the  state,  and  it  had  not  been  killed 
for  that  purpose.  Evidently,  under  the  case 
made,  after  the  game  was  lawfully  killed 
Geer  came  into  possession  of  it  for  the  pur- 
pose of  shipping  it  without  the  state.  Mr. 
Justice  Field  and  Mr.  Justice  Harlan  dis- 
sented from  the  opinion  of  the  majority  up- 
on the  grounds  that  game,  after  being  killed 
or  captured,  was  then  reduced  to  possession, 
and  the  taker  or  possessor  had  a  property 
right  in  it,  which  he  would  not  have  so  long 
as  it  was  uncaught.  The  Connecticut  court 
"decided  that  the  state  had  power  to  make 
it  an  off'ense  to  have  in  possession,  for  the 
purpose  of  transportation  beyond  the  state, 
birds  which  had  been  lawfully  killed  within 
the  state  during  the  open  season;  and  that 
the  statute,  in  creating  this  offense,  did  not 
violate  the  interstate  commerce  clause  of 
the  Constitution  of  the  United  States."  The 
Federal  Supreme  Court  said:  "In  other 
words,  the  sole  issue  which  the  case  presents 
is.  Was  it  lawful,  under  U.  S.  Const,  art.  I., 
§  8,  for  the  state  of  Connecticut  to  allow 
the  killing  of  birds  within  the  state  during 
a  designated  open  season,  to  allow  such 
birds,  when  so  killed,  to  be  used,  to  be  sold, 
and  to  be  bought  for  use  within  the  state, 
and  yet  to  forbid  their  transportation  be- 
yond the  state?  Or,  to  state  it  otherwise, 
had  the  state  of  Connecticut  the  power  to 
regelate  the  killing  of  game  within  her  bor- 
ders, so  as  to  confine  its  use  to  the  limits  of 
the  state,  and  forbid  its  transmission  out- 
side of  the  state?"  It  is  true  that  in  that 
case  and  the  one  at  bar  different  clauses  of 
the  Federal  Constitution  were  invoked 
against  the  validity  of  the  statute, — in  that 
case  the  "interstate  commerce  clause,"  and 
in  this  the  "due  process  of  law."    This  wat 
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owing  to  the  varying  facts  and  terms  of  the 
statutes.  But  the  solution  of  each  of  the 
questions  depends  solely  upon  whether  there 
is  property  interest  in  game.  If  there  is, 
then  the  Connecticut  statute  would  fall,  be- 
cause in  restraint  of  an  interstate  shipment 
of  property:  in  this  case,  because  it  takes 
the  property  right  from  the  landowner  with- 
out due  process  of  law.  The  Supreme  Court 
of  the  United  States  considered  the  question 
as  turning  on  whether  there  was  a  property 
right  in  game.  Mr.  Justice  White,  after 
stating  the  facts  and  issues  presented,  as 
above  quoted,  then  said:  "In  considering 
this  inquiry,  we,  of  course,  accept  the  inter- 
pretation affixed  to  the  state  statute  by  the 
court  of  last  resort  of  the  state.  The  solu- 
tion of  the  question  involves  a  consideration 
of  the  nature  of  the  property  in  game,  and 
the  authority  which  the  state  had  a  right 
1  awful Iv  to  exercise  in  relation  thereto." 
Then  the  learned  justice  takes  up  the  sub- 
ject of  the  ownership  of  fish  and  game  from 
the  earlier  times  known  to  the  laws  of  civil- 
ized countries.  He  traces  it  through  the 
Grecian,  Roman,  and  Salic  laws,  and  gives 
an  extract  from  the  Code  Napoleon,  w^hich 
he  says  summed  up  an  unbroken  line  of  law^ 
and  precedent,  as  follows:  "There  are 
things  which  belong  to  no  one,  and  the  use 
of  which  is  common  to  all.  Police  regula- 
tions direct  the  manner  in  which  they  may 
be  enjoyed.  The  faculty  of  hunting  and 
fishing  is  also  regulated  by  special  laws." 
He  further  says  that  the  fundamental  prin- 
ciples on  >vhich  property  in  game  rests  per- 
vade the  laws  of  Germany,  Austria,  Italy, 
and,  indeed,  all  the  countries  of  Europe. 
Then  passing  to  the  common  law  of  Eng- 
land, he  says:  *'The  common  law  of  Eng- 
land also  based  property  in  game  upon  the 
principle  of  common  ownership,  and  there- 
fore treated  it  as  subject  to  governmental 
authority."  Then  follow  quotations  from 
Blackstone,  showing  the  paramount  author- 
ity of  the  government  over  fish  and  game, 
while  recognizing  a  qualified  property  in  the 
way  of  the  privilege  of  hunting  and  fishing 
on  his  own  ground  to  the  exclusion  of  others, 
but  the  minute  the  game  passes  his  boundary 
that  fugitive  right  is  also  gone.  The  court 
proceeds  to  declare  that  this  attribute  of 
the  government  to  control  animals  ferai  na- 
ivrre  was  vested  by  inheritance  in  the  colo- 
nies founded  in  America  by  the  English  peo- 
ple, and  passed  from  the  colonies  to  the  sev- 
eral states  on  the  formation  of  the  Union, 
and  remains  in  the  states  to  the  present 
day,  in  so  far  as  its  exercise  may  be  not  in- 
compatible with,  or  restrained  by,  the  rights 
granted  the  Federal  government.  Then  the 
court  proceeds  to  a  review  of  the  niimerous 
decisions  of  the  Supreme  Court  of  the  Unit- 
ed States  and  of  the  several  states  recogniz- 
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ing  the  absolute  right  of  the  states  to  con- 
trol and  regulate  the  common  property  in 
game  and  fish.  The  court  cites  and  ap- 
proves many  cases,  not  only  of  regulation, 
but  of  control,  of  the  common  property  in 
game.  Among  others  so  cited  is  Organ  v. 
State,  56  Ark.  270,  19  S.  W.  840,  in  which 
Mr.  Justice  Hemingway,  for  this  court, 
said :  ''The  ownership  of  fish  is  in  the  state 
for  the  benefit  of  its  people  in  common,  and 
the  legislature  has  the  right  to  permit  in- 
dividuals to  catch  them  upon  such  terms 
and  conditions  as  it  may  impose,  and  to  re- 
strict the  property  acquired  in  them,  wheir 
caught,  to  such  extent  as  it  deems  proper. 
McCready  v.  T'tr^tnia,  94  U.  S.  391,  24  L. 
ed.  248;  American  Exp.  Co.  v.  People,  133 
111.  649,  9  L.  R.  A.  138,  23  Am.  St.  Rep.  641, 
24  N.  E.  758;  Magner  v.  People,  97  111. 
333."  In  the  case  of  Magner  v.  People,  cit- 
ed with  approval  by  Judge  Hemingway,  the 
Illinois  court  said:  "No  one  has  a  proper- 
tv  in  the  animals  and  fowls  denominated 
'game'  until  they  are  reduced  to  possession. 
.  .  .  Whilst  they  are  untamed  and  at 
large  the  ownership  is  said  to  be  in  the 
sovereign  authority, — in  Great  Britain,  the 
King,  .  .  .  but  with  us,  in  the  people 
of  the  state.  .  .  .  The  ownership  being 
in  the  people  of  the  state, — the  repository 
of  the  sovereign  authority, — and  no  individ- 
ual having  any  property  rights  to  be  aflfect- 
ed,  .  .  .  the  representative  of  the  peo- 
ple of  the  state  may  withhold  or  grant  to 
individuals  the  right  to  hunt  and  kill  game, 
or  qualify  and  restrict  it,  as,  in  the  opinion 
of  its  members,  will  best  subserve  the  public 
welfare.  Stated  in  other  language,  to  hunt 
and  kill  game  is  a  boon  or  privilege  granted, 
either  expressly  or  impliedly,  by  the  sover- 
eign authority, — not  a  right  inhering  in 
each  individual;  and  consequently  nothing- 
is  taken  away  from  the  individual  when  he 
is  denied  the  privilege,  at  stated  seasons,  of 
hunting  and  killing  game.  .  .  .  But  in 
any  view,  the  question  of  individual  enjoy- 
ment is  one  of  public  policy,  and  not  of  pri- 
vate right."  This  is  reiterated  and  ap- 
proved in  People  v.  Bridges,  142  111.  30,  1(^ 
L.  R.  A.  684,  31  N.  E.  115.  The  above  ex- 
cerpt, and  more,  from  Magner  v.  People,  is 
quoted  by  Mr.  Justice  White  in  the  Geer 
Case  as  expressing  the  correct  doctrine. 
Thereupon  the  case  comes  as  authority  ap- 
proved by  this  court,  and  approved  and  cop- 
ied at  length  as  part  of  its  opinion  by  the 
Supreme  Court  of  the  United  States.  Com- 
ing thus  accredited,  it  is  conclusive  and 
binding  authority  to  the  efl'ect  that  there  is- 
no  property  right  in  fish  and  game  in  indi- 
viduals, as  against  the  state,  and  the  state 
may,  as  a  boon  or  privilege,  permit  hunting 
and  fishing  to  anyone,  or  withhold  it  from 
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anyone,    and    affect    no    property    interest 
whatever. 

Ketuming  to  the  Organ  Case,  Mr.  Justice 
Hemingway  continued:  "It  [referring  to 
the  state]  may  prohibit  catching  them  en- 
tirely or  for  a  specified  season,  or  it  may 
permit  them  to  be  caught  for  the  use  of  the 
person  who  makes  the  catcji,  and  withhold 
the  right  to  sell  them  or  ship  them  for  sale. 
When  preserved  for  the  common  benefit  of 
the  people  of  the  state,  they  are  not  arti- 
cles of  commerce,  in  any  sense,  and  we  can- 
not see  that  they  become  such  simply  be- 
cause the  legislature  permits  them  to  be 
•caught  by  individuals  for  use  within  the 
state  only."  Counsel  for  appellee,  to  break 
the  force  of  this  decision  as  authority  here, 
says  of  it  that  it  "merely  follows  Geer  v. 
Connecticut.  The  fish  were  taken  from 
public  waters,  and  the  case  has  no  resem- 
blance to  this."  It  would  be  more  accurate 
to  say  that  Geer  v.  Connecticut  followed  the 
Organ  Ca^e,  as  it  is  twice  cited  approving- 
ly therein.  But  the  argument  of  counsel  is 
answered  in  the  opinion  itself,  wherein  it 
«ays:  "One  who  catches  them  had  origi- 
nally no  separate  property  in  them,  and  no 
right  to  acquire  it  except  as  the  legislature 
might  provide.  As  all  right  of  property  in 
them  is  derived  from  the  state,  it  is  subject 
to  such  terms  as  the  legislature  imposes. 
.  .  .  The  restriction  was  imposed  by 
right  of  ownership,  and  not  in  the  exercise 
of  any  assumed  power. to  regulate  the  com- 
mercial uses  of  private  property."  Thus, 
the  power  of  regulation  is  placed  upon  its 
•only  true  basis, — the  right  of  ownership  of 
the  fish  and  game  in  the  state;  and  it  mat- 
ters not  where  it  is  found,  except  reclaimed 
game  in  parks,  and  fish  in  private  ponds, 
which  have  a  property  right  impressed  in 
them  by  being  reduced  to  personal  posses- 
sion, and  are  no  longer  fercB  naturw.  But 
a  more  complete  answer  than  is  here  given 
to  the  position  of  counsel  that  the  Organ 
Case  does  not  control  as  to  game  on  private 
property,  but  only  in  public  domain,  is  giv- 
^n  in  American  Exp,  Co,  v.  People,  133  111. 
049,  9  L.  R.  A.  138,  23  Am.  St.  Rep.  641,  24 
N.  E.  758.  This  case  is  cited  as  authority 
by  Mr.  Justice  Hemingway  in  the  Organ 
Case,  and  by  Mr.  Justice  White  in  the  Geer 
•Case.  It  grew  out  of  a  statute  of  Illinois 
prohibiting  the  exportation  of  quail  killed 
anywhere  in  the  state,  whether  on  private 
or  public  domain,  and  the  court  said:  "It 
is,  however,  argued  that  where  quail  have 
been  killed  the  dead  animals  become  prop- 
erty, and  the  taker  becomes  the  absolute 
owner  of  such  property,  and  an  act  to  pre- 
vent a  sale  or  transportation  for  sale  with- 
in the  state  would  be  an  interference  with 
private  right,  amounting  to  a  destruction 
of  the  right  of  property  without  due  process 
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of  law."  This  is  not  distinguishable  from 
the  position  of  appellee  herein,  who  insists 
that  the  right  to  take  game  on  his  own 
property  is  a  property  right,  which  cannot 
be  taken  from  him  without  being  a  "de- 
struction of  the  right  of  property  without 
due  process  of  law."  But  the  Illinois  court 
answered  this  argument  as  follows:  "The 
fallacy  of  the  position  consists  in  the  suppo- 
sition that  the  person  who  may  kill  quail 
has  an  absolute  property  in  the  dead  ani- 
mals. In  the  Magner  Case,  97  111.  333,  it 
was  held,  as  has  been  seen,  that  no  one  has 
a  property  in  animals  and  fowls  denominat- 
ed game, — ^the  ownership  was  in  the  people 
of  the  state.  .  .  .  The  act,  therefore, 
does  not  destroy  a  right  of  property,  because 
no  such  right  exists."  Mr.  Justice  White, 
after  fully  reviewing  the  adjudications  of 
many  states  on  this  subject,  deduces  these 
propositions:  That  the  qualified  property 
interest  in  game  is  derived  from  the  sover- 
eign grant  of  it,  and  it  may  be  withheld, 
restricted,  or  regulated;  that  a  state  may 
permit  its  own  people  to  enjoy  their  own 
property,  and  withhold  from  them  the  right 
to  deal  with  it  as  an  article  of  interstate 
commerce;  that  there  mav  I>e  an  internal 
commerce  in  the  dead  animals,  which  does 
not  conflict  with  the  right  of  Congress  to 
regulate  interstate  commerce;  and  further: 
"The  common  ownership  imports  the  right 
to  keep  the  property,  if  the  sovereign  so 
chooses,  always  within  its  jurisdiction,  for 
every  purpose."  In  speaking  of  cases  from 
Kansas  and  Idaho  contrary  to  the  decision 
reached  in  the  Geer  Case,  Justice  White 
said:  "But  the  reasoning  which  controlled 
the  decision  of  these  cases  is,  we  think,  in- 
conclusive, from  the  fact  that  it  did  not  con- 
sider the  fundamental  distinction  between 
the  qualified  ownership  in  game  and  the 
perfect  nature  of  ownership  in  other  prop- 
erty, and  thus  overlooked  the  authority  of 
the  state  over  property  in  game  killed  within 
its  confines,  and  the  consequent  power  of 
the  state  to  follow  such  property  into  what- 
ever hands  it  might  pass  with  the  conditions 
and  restrictions  deemed  necessary  for  the 
public  interest."  This  ultimate  conclusion 
that  decisions  to  the  contrary  of  this  one 
are  based  on  a  confusion  of  the  nature  of 
the  qualified  property  right  in  game  may 
account  for  some  decisions  confiicting  with 
this  view,  but  in  the  main  there  is  no  seri- 
ous conflict  in  the  decisions.  Take,  for  in- 
stance, Payne  v.  Sheets,  75  Vt.  335,  55  Atl. 
656,  which  appellee's  counsel  present  as  the 
best  considered  opinion  dealing  with  the 
question  of  ownership  of  game.  The  action 
was  trespass  quare  clausum  fregit,  brought 
under  a  statute  of  Vermont  giving  such  ac- 
tion to  the  owner  or  occupant  of  land 
against  a  person  going  thereon  without  per- 
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mission  of  the  owner  or  occupant  for  the 
purpose  of  hunting  thereon.  The  plaintiff 
alleged  that  he  was  the  owner  and  occupant 
of  the  land  for  the  purpose  of  shooting, 
trapping,  fishing,  etc.  He  was  not  the  own- 
er of  the  fee,  but  of  these  hunting  and  fish- 
ing rights,  and  the  question  was  presented 
whether  he  was  an  owner  or  occupant  of  the 
land  within  the  statute.  In  an  earlier  Ver- 
mont case  (State  v.  Theriault,  70  Vt.  617, 
43  L.  R.  A.  290,  67  Am.  St.  Rep.  695,  41 
Atl.  1030)  the  court  had  held:  "Fish  them- 
selves are  fercB  naturce — the  common  prop- 
erty of  the  public  or  of  the  state — in  this 
country.  From  this  common  property  the 
owner  of  the  soil  over  which  the  nonboat- 
able  stream  flows  has  the  right  to  appropri- 
ate such  as  he  may  capture  and  retain,  but 
this  right  of  capture  and  appropriation  is 
subject  to  regulation  and  control  by  the  rep- 
resentatives of  the  people,  so  that  there 
shall  continue  to  be  a  common  property. 
.  .  .  Not  a  decision  in  this  country, 
state  or  national,  has  been  brought  to  our 
attention  by  the  respondent,  nor  by  quite 
an  extensive  examination  of  such  cases, 
which  holds  that  such  acts  of  the  state  leg- 
islature in  regard  to  this  class  of  property, 
and  in  restraint  of  the  right  of  the  riparian 
owner  to  take  and  appropriate  fish  there- 
from, are  unconstitutional.  Thev  have  uni- 
formly  been  held  to  be,  not  a  taking  of  pri- 
vate property  or  private  rights  for  public 
use,  for  which  compensation,  .  .  .  but 
an  exercise  of  the  police  pow^er  of  the  state 
to  preserve  or  increase  a  common  proper- 
ty," etc.  The  court,  in  Payne  v.  Sheets, 
commenting  on  this  decision,  said:  "The 
sole  question  in  State  v.  Theriault  was,  as 
considered,  the  constitutionality  of  the  law 
regulating  the  right  of  the  owner  of  land  to 
fish  on  his  own  premises.  The  law  was  up- 
held as  a  proper  exercise  of  the  police  pow- 
er, under  the  provisions  of  the  Constitu- 
tion." Thus  this  class  of  cases  was  ap- 
proved and  held  not  to  be  in  conflict  with  the 
views  entertained  in  the  case  then  before  the 
court,  which  was  a  mere  question  between  in- 
dividuals as  to  the  rights  permitted  by  the 
state.  The  court  held  that  there  was  a 
qualified  ow^nership  in  the  soil  for  the  pur- 
pose of  hunting  and  fishing,  separate  from 
the  ownership  of  the  land  itself.  This  is 
technically  known  as  a  "profit  d  prendre." 
It  is  a  well-recognized  and  valuable  right. 
As  pointed  out  by  counsel  for  appellee,  vast 
game  preserves  in  the  north  of  England  and 
Scotland  are  annually  let  to  rich  Americans 
and  other  parties  of  means  and  leisure. 
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These  game  preserves  are  not  unknown  in 
this  country,  and  in  Payne  v.  Sheets  the 
profit  d  prendre  was  protected  to  the  estent  of 
holding  the  owner  of  it  an  "owner  or  occu- 
pant/' within  the  trespass  statute  of  Ver- 
mont. But  this  valuable  incident  to  real  es- 
tate is  held  subject  to  the  right  of  the  sov- 
ereign authority.  It  is  conceded  on  all  sides 
that  the  enjoyment  of  it  may  be  restricted  by- 
regulations,  like  the  open  and  closed  seasons. 
And  it  is  thought  that  the  authorities  here 
adduced  establish  that  it  may  also  be  abso- 
lutely forbidden  by  the  sovereign,  or  granted 
as  a  boon  or  privilege  to  whom  the  sovereign 
chooses.  Therefore  the  qualified  ownership 
in  game — ^the  profit  d  prendre  in  land  for 
purpose  of  hunting  or  fishing  thereon — la  a 
valuable  right  between  individuals.  Tres- 
passing will  not  be  allowed  to  destroy  it  or 
interfere  wdth  it;  but  it  is  subject  to  the 
dominance  of  the  people,  who  have  the  per- 
fect, not  qualified,  property  interest  therein. 

The  argument  is  also  made  that  this  act 
discriminates  unlawfully  by  denying  equal 
privileges  to  citizens  of  other  states.  Mo- 
Cready  v.  Virginia,  94  U.  S.  391,  24  L.  ed. 
248,  puts  this  question  at  rest.  This  same 
question  came  up  in  Tennessee  under  a  stat- 
ute forbidding  fishing  anywhere  except  by 
rod  or  line,  and  excepting  private  ponds, 
and  was  thus  disposed  of  by  the  supreme 
court  of  that  state:  "Finally,  it  is  insisted 
that  this  act  is  void  because  violative  of  the 
1st  section  of  the  14th  Amendment  of  the 
Constitution  of  the  United  States  in  that  it 
unwarrantably  interferes  with  the  property 
rights  of  the  owners  of  lakes,  etc.  We  think 
this  contention  equally  unsound.  It  over- 
looks the  fact  that  fish  in  streams  or  bodies 
of  water  have  always  been  classed  by  the 
common  law  as  ferce  naturce,  in  which  the 
riparian  proprietor,  or  the  owner  of  the  soil 
covered  by  the  water,  even  though  he  may 
have  the  sole  and  exclusive  right  of  fishing 
in  said  waters,  has  at  best  but  a  qualified 
property,  which  can  be  rendered  absolute 
only  by  their  actual  capture,  and  which  is 
wholly  devested  the  moment  the  fish  escape 
to  other  waters."  Peters  v.  State,  96  Tenn. 
682,  33  L.  R.  A.  114,  36  S.  W.  399. 

In  the  opinion  of  the  minority  of  the 
court  in  this  case,  the  act  is  constitutional, 
and  the  4th  clause  effective  against  nonresi- 
dents hunting  and  fishing  in  their  own 
premises,  and  therefore  the  judgment  should 
be  reversed. 

Battle,  J.,  concurs  herein. 
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(66  Kan.  695.) 

*Tl&e  Judgment  of  a  covirt  In  a  proceed- 
ing In  liabean  corpus  with  regard  to  the 
cu8tod3'  of  a  child  will  not  preyent  another 
court  from  afterwards  making  a  different  or- 
der, where  the  welfare  of  the  child  requires 
it,  even  though  no  material  change  of  circum- 
stances 18  shown. 

(April  11,  1903.) 

APPLICATION  for  a  writ  of  habeas  cor- 
pus to  obtain  the  custody  of  Harry  J. 
Hines  and  Edith  May  Hines  who  were  al- 
leged to  be  illegally  detained  from  the  right- 
ful custody  of  petitioner.    Denied. 

The  facts  are  stated  in  the  opinion. 

Mr.  David  lUtehie,  for  petitioner: 

The  proceedings  of  the  district  court  of 
Saline  county  and  the  probate  court  are  a 
bar  to  further  inquiry  into  this  case. 

State  ex  rel.  Lemhke  v.  Bechdel,  37  Minn. 
360,  5  Am.  St.  Rep.  854,  34  N.  W.  334 ;  Re 
Sneden,  105  Mich.  61,  55  Am.  St.  Rep.  435, 
62  N.  W.  1009 ;  9  Am.  &  Eng.  Enc.  Law,  p. 
238;  Church,  Habeas  Corpus,  2d  ed.  575; 
Freeman,  Judgm.  4th  ed.  §  324;  Mercein  v. 
People,  25  Wend.  64,  35  Am.  Dec.  653;  Mc- 
Conologue'8  Case,  107  Mass.  170;  State  ex 
rel.  Malone  v.  Malone,  3  Sneed,  413;  Bon- 
nett  ex  rel.  Newmeyer  v.  Bonnetty  61  Iowa, 
199,  47  Am.  Rep.  810,  16  N.  W.  91. 

Mr.  Z.  C.  Millikin  for  respondent. 

♦Headnote  hy  Mason,  J. 


Note. — Habeas  corpus  decree  as  to  custody  of 
infant  as  res  judicata. 

I.  Doctrine  of  res  judicata  generally   appli- 
cable,   783. 
II.  Former    judgment    only    conclusive    upon 
same  state  of  facts,  7^-*. 

III.  Conclusiveness  as  to  issues  involved,  787. 

IV.  Parties  or  persons  concluded,  787. 

V.  Foreign  Judgment  as  res  judicata,  788. 
VI.  Dismissal    of    writ    without    decision    or 
prejudice,  788. 

I    Doctrine   of  res  judicata  generally  appUca- 

hle. 

The  general  rule  deducible  from  the  authori- 
ties is  that  a  proper  and  final  adjudication  on 
habeas  corpus,  as  to  the  custody  of  an  infant, 
conclusively  determines  all  questions  necessa- 
rily involved,  as  between  the  same  parties  and 
upon  the  same  state  of  facts. 

In  Com.  V.  Murray,  1  Legal  Record  Rep.  272, 
Cited  in  10  Pepper  &  Lewis's  (Pa.)  Dig.  col. 
16765,  a  writ  of  habeas  corpus  for  the  cus- 
tody of  a  child  was  dismissed  on  the  ground 
that  the  controversy  had  been  decided  in  fa- 
yor  of  the  respondent  after  a  full  hearing  in 
the  same  court  on  a  prior  writ. 
67  L.  R.  A. 


Maaon,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  original  proceeding,  brought 
by  Harriet  King  to  obtain  the  custody  of 
Harry  J.  Hines,  aged  six  years,  and  Edith 
May  Hines,  aj^  four  years.  The  parents 
of  these  children  were  married  in  1895,  the 
mother  being  then  about  seventeen  years  of 
age.  They  lived  near  Brookville,  in  Saline 
coimty,  Kansas,  until  1897,  when  they  went 
to  Kansas  City,  Kansas,  where,  in  February, 
1900,  the  mother  was  granted  a  divorce  from 
the  father  on  the  ground  of  nonsupport  and 
abandonment.  The  decree  made  no  refer- 
ence to  the  children,  who  had  been  left  with 
the  father's  mother,  Harriet  King,  the  peti- 
tioner in  this  case,  in  Saline  county.  In 
March,  1901,  the  mother  was  married  to 
James  E.  Peck.  In  the  following  July  she 
applied  to  the  probate  court  of  Saline  coun- 
ty for  a  writ  of  habeas  corpus  by  which  she 
sought  to  have  the  custody  of  the  children 
restored  to  her.  Mrs.  King,  the  respondent 
in  that  proceeding,  resisted  the  order 
sought,  and,  after  hearing  testimony,  the 
court,  on  August  4th,  remanded  the  children 
to  her  custody,  and  awarded  her  their  care 
and  control  until  ^'changed  in  the  manner 
prescribed  by  law."  On  August  15,  1901, 
Mrs.  Peck  made  another  attempt  to  procure 
the  custody  of  the  children  by  applying  to 
the  district  court  of  Saline  county  for  a 
writ  of  habeas  corpus.  Mrs.  King,  as  the 
respondent,  made  return,  setting  up,  among 
other  matters,  the  proceedings  in  the  pro- 
bate court.     This  part  of  the  return  was  de- 

In  Brooke  v.  Liogan,  112  Ind.  183,  2  Am. 
St.  Rep.  177,  13  N.  E.  669,  holding  an  adverse 
decision  rendered  in  an  application  by  a  fa- 
ther for  the  removal  of  a  statutory  guardian 
appointed  for  his  child,  and  for  the  appoint- 
ment of  himself  in  his  stead,  is  not  conclusive 
against  the  father  In  a  subsequent  proceeding 
by  habeas  corpus  to  obtain  possession  of  his 
child  on  the  ground  that  the  cause  of  action 
was  not  the  same,  the  court  said :  The  ques- 
tion of  the  custody  of  a  minor  child,  once 
properly  and  finally  adjudicated,  whether  in  a 
habeas  corpus  proceeding  or  otherwise,  is  set- 
tled for  all  time,  unless  there  is  an  appeal  and 
the  Judgment  rendered  is  impregnable  as  against 
a  collateral  assault.  A  subsequent  writ  may 
be  awarded,  but  upon  the  subsequent  hearing 
evidence  will  not  be  heard  which  goes  back  o^ 
the  previous  adjudication. 

An  adjudication,  made  at  special  term, 
awarding  the  custody  of  an  infant  in  a  habeas 
corpus  proceeding,  is  a  bar  to  the  prosecu- 
tion of  a  similar  proceeding  so  long  as  it  re- 
mains unreversed,  where  in  the  former  pro- 
ceeding the  matter  was  postponed  upon  a  stipu- 
lation that  no  other  writ  would  be  sued  out  or 
action  taken  until  the  decision  of  the  pending 
proceeding,  and  subsequently  an  attempt  to 
discontinue  the  proceeding  was  made  by   tue 
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murred  to,  and  the  court  overruled  the  de- 
luurrer,  and  dismissed  the  cause.  On  the 
2l8t  of  July,  1902,  Mrs.  Peck  and  her  hus- 
band went  to  the  home  of  Mrs.  King,  took 
the  children,  and  removed  them  to  their 
iiome.  The  present  proceeding  was  begun 
August  5,  1902.  Much  testimony  has  been 
taken  on  behalf  of  each  of  the  contending 
parties^  the  grandmother  and  the  mother, 
to  show  that  the  other  is  unfit  to  be  intrust- 
ed with  the  care  of  the  children. 

The  petitioner  claims  thai  the  orders  of 
the  probate  and  district  courts  form  a  bar  to 
the  present  proceeding;  that  the  whole  mat- 
ter here  presented  for  litigation  has  been  al- 
ready determined  by  a  court  of  competent 
jurisdiction,  and  is  not  subject  to  further 
judicial  investigation.  It  has  frequently 
been  held  that  the  doctrine  of  res  judicata 
applies  to  the  decisions  of  courts  in  habeas 
■corpus  ci!ises  where  the  purpose  of  the  writ 
is  to  obtain  the  custody  of  children.  15 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  213.  See 
also  the  case  of  Re  Hamilton,  66  Kan.  754, 
71  Pac.  817,  and  cases  there  cited.  Grant- 
ing the  correctness  of  the  legal  proposition 
stated,  it  only  applies  so  long  as  the  situa- 
tion of  the  parties  is  the  same.  In  the  pres- 
-ent  case  there  is  testimony  with  regard  to 
the  treatment  the  children  received  at  the 
Iiands  of  their  grandmother  after  the  termi- 
nation of  the  proceedings  in  the  probate  and 
•district  courts^  which,  if  accepted  as  true, 
would  justify  this  court  in  changing  their 
custody  upon  the  theory  that  a  new  condi- 
tion had  arisen,  materially  different  from 


that  existing  when  the  former  adjudication 
was  had.  But  there  is  also  presented  testi- 
mony to  the  contrary,  and,  as  the  testimony 
is  all  in  writing,  it  would  be  difficult  to 
reach  a  satisfying  conclusion  to  the  actual 
facts  in  this  regard,  and  we  shall  not  at- 
tempt it,  but  shall  decide  the  case  upon  other 
considerations. 

A  proceeding  in  habeas  corpus,  relating  to 
the  custody  of  a  child,  must  be  viewed  in 
two  aspects.  In  form,  the  writ  purports  to 
afford  an  inquiry  into  the  question  whether 
the  child  is  unlawfully  restrained  of  its  lib- 
erty. In  fact,  it  is  ordinarily  a  means  for 
investigating  and  determining  which  of  two 
parties  has  the  better  right  to  the  custody 
of  a  child.  Some  of  the  decisions — and  per- 
haps all  of  them — in  which  it  has  been  held 
that  a  ruling  upon  one  application  is  an  ab- 
solute bar  to  all  inquiry  upon  a  second  ap- 
plication based  upon  the  same  state  of  facts 
assume  that  the  matter  is  to  be  treated 
merely  as  a  private  controversy  between  ad- 
verse claimants  to  the  custody  of  the  cl^ild. 
A  typical  case  is  that  of  State  ex  rel. 
Lembke  v.  Bechdel,  37  Minn.  360,  5  Am.  St. 
Rep.  854,  34  N.  W.  334,  where  it  is  said: 
"In  Re  8nell,  31  Minn.  110,  16  N.  W.  692, 
this  court  held  that  a  decision  under  one 
writ  of  habeas  corpus,  refusing  to  discharge 
a  prisoner,  is  not  a  bar  to  the  issuing  of 
another  writ,  based  upon  the  same  state  of 
facts,  nor  to  a  hearing  and  discharge  there- 
on. While  there  is  room  for  a  difference  of 
opinion,  and  in  fact  a  conflict  of  decisions, 
upon  this  question,  yet,  in  view  of  the  ori- 


petltioner,  who,  apou  the  court's  refusal  to  per- 
mit a  discontlnuaoce,  made  default  upon  th« 
adjourned  day.     He  Prtce,  12  Hun,  608. 

For  cases  holding:  that  a  former  adjudication 
on  habeas  corpus  as  to  the  custody  of  an  in- 
fant is  res  judicata  while  the  state  of  facts 
remain  the  same,  see  infra,  II. 

But  it  la  held  In  Re  King  that  the  judgrment 
of  a  court,  In  a  proceeding  In  habeas  corpus, 
with  regard  to  the  custody  of  a  child,  will  not 
prevent  another  court  from  afterwards  making 
a  different  order,  where  the  welfare  of  the 
child  requires  lt«  although  no  material  change 
•of  circumstances  Is  shown.  This  decision  is 
discussed  and  disapproved  in  Cobmack  v.  Mab- 

SHALL. 

And  see  Slack  v.  Perrlne,  9  App.  D.  C.  128, 
under  infra,  IV. 

II.  Former  judt/mcnt  only  conclusive  upon  same 

state  of  foots. 

The  principle  of  res  judicata  applies  to  a 
decision  as  to  the  custody  of  a  child  on  a  writ 
of  habeas  corpus  while  the  state  of  facts  re- 
mains the  same.  Weir  v.  Marley,  99  Mo.  484, 
6  L.  R.  A.  672,  12  8.  W.  798 ;  Re  Sneden,  105 
Mich.    61,    55    Am.    St.    Rep.    435,    62    N.    W. 

1009. 

A  former  adjudication  on  the  question  of 
the  right  to  the  custody  of  an  infant  child, 
1)rought  up  on  habeas  corpus,  may  be  pleaded 
as  res  judicata,  and  is  conclusive  upon  the 
67  L.  R.  A. 


same  parties  upon  the  same  state  of  facts.  State 
ex  rel.  Lembke  v.  Bechdel,  37  Minn.  360,  5  Am. 
St.  Rep.  854,  34  N.  \V.  334  ;  Mercein  v.  People, 
25  Wend.  04.  3.">  Am.  Dec.  653.  Cited  with 
approval  in  Dubois  v.  Johnson,  96  Ind.  6. 

The  decision  of  a  judge  on  habeas  corpus  re- 
fusing to  transfer  the  custody  of  an  Infant 
child  from  its  mother  to  the  father  on  the 
ground  of  its  tender  age  Is  at  most  conclusive 
in  respect  to  facts  and  circumstances  then  ex- 
isting, but  not  as  to  such  as  may  arise  aft- 
erwards ;  and,  in  a  subsequent  similar  pro- 
ceeding instituted  by  the  father,  he  may  allege 
as  a  new  and  material  circumstance  the  ad- 
vanced age  of  the  child.  People  ex  rel.  Barry 
V.  Mercein,   3  Hill,  399,  38  Am.  Dec.  644. 

An  adverse  determination  made  in  habeas 
corpus  proceedings,  instituted  by  a  father  to 
obtain  the  custody  of  his  minor  child,  set- 
tles and  concludes  all  matters  in  issue  arising 
upon  the  same  state  of  facts,  and  precludes  their 
consideration  In  a  subsequent  habeas  corpus  pro- 
ceeding instituted  by  him.  Re  Hamilton,  66 
Kan.  754,  71  Pac.  817. 

An  adjudication  on  habeas  corpus  that  a 
minor,  who  had  enlisted  In  the  Army  without 
the  consent  of  his  parents,  could  not  be  held 
as  an  enlisted  soldier,  is  a  conclusive  deter- 
mination of  all  questions  of  law  and  fact  nec- 
essarily involved  in  that  result,  and  conclu- 
Hively  settles,  on  the  hearing  on  a  subsequent 
writ  of  habeos  corpus,  that  he  was  not  liable 
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gin,  history,  and  purposes  of  this  writ  as  a 
*writ  of  liberty/  we  adopted  this  rule  in 
this  class  of  cases  in  which  the  liberty  of 
the  citizen  is  the  question  directly  involved. 
But  such  cases  are  clearly' distinguishable, 
we  think,  both  upon  principle  and  author- 
ity, from  those  in  which  the  writ  is  sued  out 
merely  for  the  purpose  of  determining 
which  of  two  parties  is  entitled  to  the  cus- 
tody of  an  infant  child.  In  the  latter  the 
<question  is  not  really  whether  the  infant  is 
restrained  of  its  liberty,  but,  Who  is  enti- 
tled to  its  custody?  It  is  true  that  the 
charge  is  that  the  child  is  imlawfuUy  re- 
strained, etc. ;  but  the  gist  of  this  charge  is, 
not  that  the  child  is  unlawfully  deprived  of 
its  liberty,  but  that  such  restraint  is  in 
prejudice  of  the  right  of  the  relators  to  its 
<;ustody.  The  case  is  really  one  of  private 
parties  contesting  private  rights  under  the 
form  of  proceedings  on  habeas  corpus."  We 
agree  that,  so  far  as  such  a  proceeding  is  to 
be  considered  as  a  mere  trial  of  conflicting 
private  rights,  there  is  no  reason,  in  the  na- 
ture of  things,  why  the  doctrine  of  estoppel 
by  former  adjudication  should  not  apply. 
But  we  think  that  the  proceeding  is  in  a 
measure  just  what  it  purports  to  be, — an 
investigation  into  a  charge  that  a  child  is 
illegally  restrained  of  its  liberty;  that  is, 
that  it  is  restrained  by  a  custody  that  is 
illegal  in  the  sense  that  it  is  not  for  the 
•child's  best  interest.  In  such  a  view,  the 
interest  of  the  child  being  as  sacred  as  the 
liberty  of  the  citizen,  the  question  of  the  ef- 
fect of  a  former  adjudication  might  be  de- 


termined upon  the  same  considerations  as 
in  an  ordinary  habeas  corpus  case.  Al- 
though in  Weir  v.  Marley,  99  Mo.  484,  6  L. 
R.  A.  672,  12  S.  W.  798,  the  court  holds  to 
the  accepted  rule  of  estoppel,  it  uses  this 
language:  "The  distinction  thus  made  be- 
tween judgments  remanding  and  those  dis- 
charging the  prisoner  grows  out  of  the  na- 
ture of  the  writ,  whose  raison  d'etre  is  the 
protection  of  personal  libert\%  It  loses 
none  of  its  characteristics  when  used  for  the 
purpose  of  obtaining  the  custody  of  chil- 
dren, and  the  same  analogies  ought  to  obtain 
in  such  cases  as  when  used  simply  for  the 
purpose  of  discharging  a  prisoner  from  ille- 
gal restraint."  Regardless  of  the  analogy 
to  the  ordinary  habeas  corpus  proceeding, 
however,  we  hold  that  the  doctrine  of  es- 
toppel does  not  preclude  a  court  in  any  case 
where  it  has  acquired  jurisdiction  from 
making  such  order  with  regard  to  the  cus- 
tody of  a  child  as  shall  be  for  the  child's 
best  interest.  The  parents  have,  ordinarily, 
a  legal  right  to  the  custody  of  their  chil- 
dren. It  is  not  an  absolute  and  unqualified 
right,  but  it  is  a  real  right,  with  which  a 
couit  may  interfere  only  upon  a  showing  of 
exceptional  circumstances.  When  a  court, 
in  a  proper  proceeding,  wherein  conflicting 
claims  to  the  right  to  the  custody  of  a  child 
are  litigated,  takes  the  custody  from  the  par- 
ents, and  bestows  it  upon  some  other  per- 
son, the  legal  right  of  the  parent  is  to  that 
extent  extinguished,  and  the  new  custodian 
has  in  that  respect  the  same  right  formerly 
held  by  the  parents.     The  parents  may  not 


to  be  held  in  custody  upon  the  existing  state  of 
facts.     McConologue's  Case,  107  Mass.  170. 

So,  the  determination  on  habeas  corpus  that 
a  minor,  who  enlisted  in  the  army  without  the 
consent  of  his  parents,  was  not  entitled  to 
his  discharge,  is  res  judicata  upon  the  same 
facts ;  and  the  only  mode  of  correcting  it,  if 
wrong.  Is  by  certiorari.  People  ex  rel.  Allen 
v.  Burtnett,  5  Park.  Crim.  Rep.  113,  13  Abb. 
Pr.  8. 

A  decision,  in  a  habeas  corpus  proceeding, 
awarding  the  custody  of  an  Infant  as  between 
its  parents.  Is  at  most  conclusive  in  respect  to 
the  facts  and  circumstances  then  existing,  and 
-does  not  preclude  the  court  from  making  a  de- 
cree as  to  the  custody  of  the  child  in  a  subse- 
•quent  suit  for  divorce  between  the  parents. 
Everitt  V.  Ever  It  t,  29  Ind.  App.  508,  94  Am. 
St.   Rep.  276,   64  N.   E.   892. 

A  Judgment  rendered  in  a  habeas  corpus  pro- 
ceeding temporarily  awarding  the  custody  of  a 
<:hild  to  its  mother,  in  preference  to  its  fa- 
ther, while  it  may  be  recognized  as  res  judicata 
as  to  the  matters  and  issues  then  existing,  does 
not  compel  a  temporary  award  of  the  child's 
•custody  in  the  adverse  Judgment  rendered  in  a 
subsequent  action  Instituted  by  the  child's  fa- 
ther to  have  her  restored  to  his  possession, 
and  can  have  no  legal  effect  where  different 
conditions  prevail.  Lemunier  v.  McC  early,  87 
La.  Ann.   138. 

In  Edwards  v.  Edwards..  84  Mo.  App.  552, 
on  a  proceeding  by  habeas  corpus  brought  by  a 
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mother  to  recover  possession  of  her  infant 
daughter,  who  had  been  awarded  to  her  pater- 
nal grandfather  in  a  previous  habeas  corpus  pro- 
ceeding Instituted  by  the  father  against  the 
mother,  in  which  the  grandfather  intervened 
as  a  claimant  for  the  custody  of  the  child,  the 
court  committed  the  infant  to  the  care  of  her 
mother  on  the  ground  that  an  essentially  dif- 
ferent state  of  facts  had  arisen  since  the  sub- 
mission of  the  case  in  the  former  proceeding. 

So,  In  People  ex  rel.  Ludden  v.  Winston,  34 
Misc.  21,  69  N.  Y.  Supp.  452,  the  court  re- 
fused to  take  a  child  from  the  custody  of  her 
father,  to  whom  she  had  been  committed  in  a 
former  habeas  corpus  proceeding,  and  transfer 
her  to  her  mother,  where  the  facts  remained  the 
same,  and  the  mother  was  cohabiting  with  one 
whom  she  had  married  after  procuring  a  void 
foreign  divorce  from  the  child's  father.  But 
subsequently,  in  People  ex  rel.  Winston  v.  Win- 
ston, 65  App.  Dlv.  233,  72  N.  T.  Supp.  456. 
upon  a  showing  that  the  mother,  upon  the  af- 
firmance by  the  court  of  appeals  of  the  deci- 
sion declaring  her  foreign  divorce  invalid,  had 
ceased  to  cohabit  with  her  second  husband,  and 
was  conducting  a  boarding  house  for  a  living, 
and  was  able  to  support  and  educate  the  child, 
its  custody  was  awarded  to  her. 

A  decision  rendered  by  a  Judge  of  the  su- 
perior court,  in  which  he  doubts  his  authority 
to  make  an  order  disposing  on  habeas  corpus  of 
the  custody  of  a  child,  is  not  rea  judicata  on 
a  subsequent  proceeding  by  habeas  corpus  in* 
50 
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dispute  such  right,  nor  relitigate  it,  except 
upon  a  new  state  of  facts.  But  the  court 
has  the  same  power  to  change  the  custody 
as  against  the  new  custodian  as  it  had 
originally  against  the  parents.  Re  Bortj  25 
Kan.  308,  37  Am.  Rep.  255.  It  is  true  that 
in  the  cases  where  the  doctrine  of  res  judi- 
cata is  applied  in  its  widest  scope  the  wel- 
fare of  the  child  is  given  great,  and  even 
controlling,  efTect,  this  consideration  being 
treated  as  qualifying  the  legal  rights  of  the 
claimants.  Yet  in  other  cases  it  is  said 
that  the  custody  of  a  child  will  be  awarded 
as  its  own  welfare  may  require,  because  the 
interest  of  the  child  will  override  the  legal 
right,  and  authorize  an  order  in  spite  of 
such  right.  See  15  Am.  &,  Eng.  Enc.  Law, 
2d  ed.  p.  187,  and  cases  there  cited.  Wheth- 
er the  welfare  of  the  child  is  properly  spo- 
ken of  as  modifying  the  legal  right,  or  as  jus- 
tifying a^  order  in  opposition  to  the  right, 
may  not  be  important.  But  the  distinction 
between  a  question  as  to  the  comparative 
rights  of  two  conflicting  complainants,  and 
one  as  to  what  is  for  the  best  interest  of  a 
child,  is  real  and  vital.  The  former  may  be 
controlled  by  a  prior  adjudication,  but  the 
latter  is  always  open. 

In  the  present  case,  then,  we  assume  that 
the  judgment  of  the  probate  court  of  Saline 
county  determines  the  respective  legal  rights 
of  the  grandmother  and  the  mother,  and,  as 
against  the  mother,  places  the  right  to  the 
care  of  the  children  with  the  grandmother; 
and  that  the  mother  is  estopped  by  such  de- 
termination, and  cannot  relitigate  the  mat- 


stituted  in  the  supreme  court, — especially  where 
evidence  of  restraint  exercised  since  the  former 
proceeding  is  given.  People  ex  rel.  Trainer  v. 
Cooper.  8  How.  Pr.  288. 

In  Ferguson  v.  Ferguson,  36  Mo.  197,  in 
speaking  of  a  decision  rendered  on  habeas  cor- 
pus awarding  the  custody  of  minor  children,  the 
court  said :  The  decision  is  not  of  the  nature 
of  a  final  Judgment.  It  concerns  only  the 
present  actual  condition  of  things,  and  the 
order  of  the  court  is  at  once  executed  and  ac- 
complished beyond  recall ;  and.  In  reference  to 
any  new  state  of  facts  existing  afterwards,  the 
parties  have  the  same  remedies  as  before, 
whether  by  writ  of  habeas  corpus  or  other  pro- 
ceeding In  any  court  of  competent  Jurisdic- 
tion. 

In  a  contest  by  habeas  corpus  for  the  cus- 
tody of  an  infant  the  court  intimated  that  any 
order  that  it  might  make  as  to  the  disposition 
of  the  child  would  be  in  its  nature  temporary. 
That  it  could  not,  in  that  proceeding,  deter- 
mine the  question  of  guardianship ;  but  could 
only  exercise  its  discretion  on  general  princi- 
ples of  Justice,  after  full  consideration  of  all 
the  circumstances,  and  with  a  view  mainly  to 
the  child's  interest.  lie  Doyle,  16  Mo.  App. 
150. 

It  Is  said  In  Derlnger  v.  Deringer.  5  Legal 
Oaz.  325».  30  Phila.  l-eg.  Int.  336.  10  Phila. 
190.  that  an  order  of  the  court,  made  on 
habeas  corpus,  disposing  of  the  custody  of  a 
minor  child,  is  not  res  judicata,  and  is  Intend- 
67  L.  R.  A. 


ter  in  this  court,  unless  upon  a  showing  of 
a  material  change  of  conditions  since  that 
judgment  was  rendered.  But,  nevertheless, 
the  responsibility  is  cast  upon  this  court, 
which  it  cannot  avoid  if  it  would,  of  decid- 
ing what  order  herein  is  for  the  best  inter- 
est of  these  children.  In  a  matter  of  such 
importance  to  them  and  of  such  inherent 
delicacy,  it  is  to  be  regretted  that  more  ade- 
quate means  of  information  as  to  the  exact 
facts  are  not  afforded.  This  court  cannot 
undertake  to  say  just  what  portion  of  a 
mass  of  contradictory  testimony  is  to  be  be- 
lieved. From  the  spirit  of  bitterness  that 
characterizes  much  of  it,  it  is  entirely  prob- 
able that  both  charges  and  counter  charges 
are  untrue.  The  decision  of  the  probate 
court  is  entitled  to  weight,  but,  as  the  evi- 
dence in  that  court  is  not  before  us,  such 
decision  must  be  considered  in  the  light  of 
the  depositions  on  file  here,  which  seem  to 
cover  all  phases  of  the  controversy.  We 
shall  reach  a  determination  upon  a  general 
view  of  the  situation,  rather  than  upon  an 
attempted  resolution  in  detail  of  the  dis- 
puted issues  of  fact^  The  custody  is  asked 
by  the  grandmother,  who  is  sixty-two  years 
of  age,  and  who  is  living  alone.  The  chil- 
dren are  now,  and  have  been  for  over  nine 
months,  with  their  mother,  who  is  living 
with  her  present  husband,  a  man  of  good 
habits,  against  whom  nothing  is  alleged, 
and  who  professes  an  interest  in  and  affec- 
tion for  the  children  as  though  they  were 
his  own.  It  is  too  clear  for  argument  that 
in  the  case  of  children  of  such  tender  years, 

ed  only  for  the  condition  of  things  as  they  ex- 
ist at  the  time  of  the  hearing.  It  may  be  re- 
voked or  modified  whenever  required  by  a  change 
of  circumstances. 

In  Green  v.  Campbell,  35  W.  Va.  698,  29  Am. 
St.  Rep.  843,  14  S.  E.  212,  the  court  states  that 
a  decree  awai'ding  on  habeas  corpus  the  cus- 
tody of  an  infant  does  not  establish  a  perma- 
nent custody,  but  one  intended  to  continue  un- 
til a  change  of  circumstances  shall,  in  respect 
of  the  infant's  welfare,  require  a  change  of  cus- 
tody, or  until  the  Infant  has  reached  such  an 
age  that,  by  statute,  he  may  nominate  his  own 
guardian,  subject  to  the  parent*s  right  and  to 
confirmation  by  the  court. 

On  habeas  corpus  proceedings  instituted  to 
obtain  possession  of  her  infant  daughter,  by  a 
wife  who  had  left  her  husband,  the  custody  of 
the  child  was,  by  the  court  of  appeals,  ad- 
Judged  to  the  father ;  but,  after  the  return  of 
the  case  to  the  circuit  court,  and  entry  of 
mandate,  the  latter  court  declined  to  restore 
the  infant  to  the  custody  of  the  father  on  the 
ground  of  his  Immoral  conduct  since  the  origi- 
nal Judgment  was  rendered.  This  was  held  not 
to  be  a  disregard  of  the  mandate  of  the  court 
of  appeals,  where  the  circuit  court  was  directed 
to  reserve  in  its  Judgment  the  power  to  take 
the  child  from  its  father  and  give  it  to  the 
mother  if  sufficient  C4u.se  was  shown  for  It. 
Bonney  v.  Bonney,  10  Ky.  L.  Rep.  454.  9  S.  W. 
404. 

See  also  Com.  ex  rel.  Thompson  v.  Ebert,  24 
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having  regard  alone  to  their  own  welfare, 
leaving  all  other  matters  out  of  considera- 
tion, their  proper  place  is  with  their  moth- 
er, imless  it  be  foimd  that  she  is  unfit  for 
the  trust,  or  incapable  of  caring  for  them; 
and  the  evidence  in  this  case  does  not  war- 
rant such  a  finding. 

The   children   will   be   committed    to   the 


custody  of  Emma  Peck,  their  mother.  The 
costs  of  this  proceeding,  in  view  of  all  the 
circumstances  of  the  case,  will  be  taxed  to 
respondents  James  £.  Peck  and  Emma  Peck. 

Bur  oh,  J.,  having  been  of  counsel,  not 
sitting. 

All  the  other  Justices  concur. 
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Joseph  M.  CORMACK,  Petitioner, 

v. 
Thomas  MARSHALL. 

(211  111.  519.) 

An  unreversed  Judflrment  of  a  court  of 
competent  Jnrisdlction  in  a  babeas 
corpus  proceeding  for  the  custody  of  a 
child  Is,  while  the  facts  are  unchanged,  bind- 
ing upon  the  parties,  and  will  bar  independ- 
ent proceedings  in  another  court,  even 
though  it  be  one  of  higher  Jurisdiction. 

(Wilkin,  Carticright,  and  Scott,  JJ„  di89ent,) 
(October  24,  1904.) 

PETITION  for  writ  of  habeas  corpus  to 
obtain  the  custody  of  petitioner's  infant 
son.     Denied, 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  D.  Early  for  petitioner. 

Messrs,  Camea,  Dnnton,  A;  Faiaaler 
and  Clilfe  A;  Clilfe,  for  respondent: 

In  controversies  over  the  custody  of  chil- 
dren the  decision  of  the  court  in  a  habeas 
corpus  proceeding  becomes  res  judicata. 


9  Enc.  PL  &  Pr.  p.  1070;  15  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  211;  Freeman,  Judgm. 
3d  ed.  §  324 ;  Church,  Habeas  Corpus,  2d  ed. 
§  387;  Mercein  v.  People,  25  Wend.  64,  35 
Am.  Dec.  653;  Re  Hamilton,  66  Kan.  754, 
71  Pac.  817;  Re  Sneden,  105  Mich.  61,  55 
Am.  St.  Rep.  435,  62  N.  W.  1009. 

The  right  of  successive  applications  for 
the  writ  of  habeas  corpus  in  cases  involv- 
ing the  custody  of  children  does  not  depend 
upon  the  question  whether  appeal  or  writ  of 
error  lies,  but  is  denied  on  other  grounds. 

Re  Sneden,  105  Mich.  61,  56  Am.  St.  Rep. 
435,  62  N.  W^  1009;  8tate  ex  rel.  Lembke  v. 
Bechdel,  37  Minn.  360,  5  Am.  St.  Rep.  854, 
34  N.  W.  334;  Re  Stockman,  71  Mich.  180, 
38  N.  W.  876;  Re  Snell,  31  Minn.  110,  16 
N.  W.  692;  Church,  Habeas  Corpus,  2d  ed. 
§  387;  Re  Hamilton,  66  Kan.  754,  71  Pac. 
817. 

Rieks,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This   is   an  original   proceeding   in   this 


Pa.  Co.  Ct.  648 ;  Re  Barnes,  30  Ohio  L.  J.  164, 
—infra,  V. 

III.  Conclusiveness  as  to   issues  involved. 

A  decision,  in  a'  habeas  corpus  proceeding, 
awarding  the  custody  of  a  child  as  between  two 
contestants,  does  not  conclude  the  defeated 
party  from  disputing,  on  his  subsequent  appli- 
cation to  be  appointed  guardian  of  the  child, 
an  alleged  contract  between  the  child's  deceased 
father  and  the  adverse  party,  under  which  the 
latter  claims  the  child  was  permanently  relin- 
quished to  him,  where  the  former  adjudication 
was  put  in  part,  and  might  have  been  put  al- 
together, on  the  ground  that  the  applicant  for 
guardianship  was  estopped  from  raising  the 
question.  James  v.  Clegboru,  63  Ga.  335.  The 
court  remarks :  Another  reason,  perhaps,  why 
a  Judgment  rendered  between  two  contestants 
for  the  i>088e8slon  of  a  child  on  a  writ  of  habeas 
corpus  should  not  stand  in  the  way  of  future 
proceedhigs,  looking  to  the  supplying  the  child 
with  regular  guardianship,  is  that  in  the  latter 
the  child's  need  of  a  guardian  and  its  right  to 
have  a  guardian  are  the  great  and  controlling 
elements,  whilst  in  the  former  these  elements 
are  not  necessarily  involved. 

That  a  decree  on  habeas  corpus  awarding  the 
custody  of  an  infant  is  res  judicata  as  to  the 
issues  involved,  see  Re  Hamilton,  66  Kan.  754, 
71  Pac.  817 :  McConologue's  Case,  107  Mass. 
170 ;  Lemunier  v.  McCearly,  37  La.  Ann.  133, — 
supra,  II. 
G7  L.  R.  A. 


IV.  Parties  or  persons  concluded. 

That  a  former  adjudication  as  to  the  custody 
of  an  infant,  brought  up  on  habeas  corpus,  is 
conclusive  upon  the  same  parties  upon  the  same 
state  of  facts,  is  held  by  State  e«  rel.  Lembke 
V.  Bechdel,  37  Minn.  360,  5  Am.  St.  Rep.  854, 
34  N.  W.  334,  and  Mercein  v.  People,  25  Wend. 
64,  35  Am.  Dec.  053,  contrary  to  Re  King. 

But  an  adjudication,  in  a  habeas  corpus  pro- 
ceeding sued  out  by  a  husband,  awarding  the 
custody  of  a  minor  child  to  another  person,  is 
not  binding  upon  the  wife,  and  does  not  estop 
her  from  suing  out  a  like  proceeding  against  the 
same  person  to  obtain  the  custody  of  such  In- 
fant, who  was  not  the  child  of  either  of  the 
parties.  Taylor  v.  Neither,  108  Ga.  765,  33  S. 
E.  420. 

An  order  made  on  habeas  corpus,  giving  a 
mother  the  custody  of  two  of  her  chlldi'en  of 
tender  years,  is  not  conclusive  against  the  rights 
of  the  father  in  a  subsequent  proceeding  on 
habeas  corpus,  instituted  by  the  mother  to  ob- 
tain possession  of  another  child  nearly  seven 
years  of  age,  then  In  the  possession  of  its  ma- 
ternal grandmother,  with  the  consent  of  the 
father,  where  there  does  not  seem  to  have  been 
any  adjudication  in  the  former  proceeding  as 
to  the  father's  character  and  conduct,  and  he 
did  not  appear  in  either  proceeding.  Re  Rey- 
nolds, 28  N.  Y.  8.  R.  538,  8  N.  Y.   Supp.  172. 

A  decree  awarding  the  custody  and  control 
of  children,  though  res  judicata  as  to  the  par- 
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court  upon  a  writ  of  habeas  corpus  issued 
upon  the  petition  of  Joseph  M.  Cor  mack  for 
the  custody  of  his  infant  son,  Kimball 
James  Marshall  Cormack,  in  which  it  is  al- 
leged thAt  said  son  is  illegally  detained  by 
the  respondent,  the  grandfather  of  said 
child.  The  respondent,  by  his  return,  ad- 
mits the  possession  of  the  child,  and  avers 
that  he  is  legally  entitled  to  have  and  keep 
said  child  in  his  custody  by  virtue  of  an  or- 
der of  the  circuit  court  of  De  Kalb  county 
entered  at  the  October  term,  1903,  of  said 
court,  upon  a  habeas  corpus  proceeding  by 
the  petitidner  in  this  cause  against  this  re- 
spondent for  the  custody  of  this  same  child ; 
that,  upon  a  writ,  return,  traverse,,  and  full 
hearing  upon  both  the  facts  and  law  before 
said  court,  it  was  found  that  it  was  for  the 
best  interests  and  welfare  of  said  child  that 
the  respondent  have  the  care,  custody,  and 
control  of  him,  and  it  was  so  ordered;  and 
that  said  child  was  remanded  to  the  care, 
custody,  and  control  of  the  respondent.  The 
petition,  return,  and  record  of  said  former 
proceeding  are  set  out  in  the  return  in  hoBO 
verba,  and  it  is  further  averrec^  therein  that 
"there  has  been  no  change  in  the  situation 
of  said  child,  or  the  circumstances  govern- 
ing and  controlling  the  question  as  to  the 
right  of  his  custody,  since  said  hearing  and 
order  in  said  circuit  court;"  and  said  for- 


mer proceeding  and  order  are  pleaded  in  bar 
as  res  judicata.  Respondent  also  reasserts 
and  repleads  the  facts  and  circumstances  set 
forth  in  his  return  to  the  former  writ, 
wherein  are  stated  at  large  the  circumstan- 
ces under  which  said  child  first  came  into 
his  custody  and  control,  and  why  he  did  re- 
tain, and  deemed  himself  still  entitled  to 
retain,  said  child.  Petitioner  answers  the 
return  as  made  to  the  writ  in  this  court, 
and  admits  the  proceedings  had  in  the  cir- 
cuit court;  does  not  deny  that  there  has 
been  no  change  in  the  conditions,  etc...  as 
they  existed  at  the  time  of  the  former  suit, 
but  says  the  order  of  the  circuit  court  was 
not  warranted,  and  denies  that  it  can  oper- 
ate as  res  judicata.  Petitioner  then  trav- 
erses and  controverts  some  of  the  allega- 
tions of  fact  as  to  the  manner  and  claim  un- 
der which  respondent  originally  obtained 
the  custody  of  said  child,  and  the  circum- 
stances under  which  he  retained  the  same. 
The  cause  was  referred,  and  the  evidence 
taken  and  reported,  and  the  cause  heard  by 
this  court  upon  written  testimony  and 
printed  and  oral  arguments  by  counsel  for 
both  parties. 

From  the  view  we  feel  impelled  to  take  of 
the  law  in  this  case  it  would  seem  unneces- 
sary to  enter  into  a  discussion  of  the  evi- 
dence, as  it  might  affect  the  rights  of  the 


ties  to  the  proceeding,  Is  not  conclusive  as  to 
the  rights  of  the  infants  themselves,  and  does 
not  preclude  a  court  of  competent  Jurisdiction 
from  removing  them,  when  necessary  for  their 
welfare,  from  the  custody  of  the  person  to  whom 
they  were  committed  by  the  decree.  Slack  v. 
Perrlue,  9  App.  D.  C.  128.    See  also  aupra.  III. 

V.  Foreign  judgment  as  res  judicata. 

A  decree,  rendered  In  a  habeas  corpus  pro- 
ceeding by  a  court  having  Jurisdiction  of  the 
subject-matter  and  of  the  parties,  awarding  the 
custody  and  control  of  Infants,  Is  res  judicata 
as  to  the  rights  of  the  respective  parties  upon 
the  state  of  facts  then  existing, — especially 
where  the  court  has  general  Jurisdiction  over 
infants ;  and  should  be  given  the  same  effect  In 
a  foreign  Jurisdiction  that  it  has  by  law  and 
usage  at  home.  Slack  v.  Perrine,  9  .App.  D.  C. 
128,  Followed  in  Slack  v.  Slack,  9  App.  D.  C. 
184. 

So,  a  decree  made  by  a  court  of  the  state  in 
which  a  husband  and  wife  resided,  awarding 
the  custody  of  their 'infant  daughter  to  the  wife 
as  against  the  husband,  will  be  respected  by  the 
courts  of  a  sister  state  to  which  the  child  had 
been  removed  by  the  wife,  in  a  subsequent  pro- 
ceeding by  habeas  corpus  instituted  therein  by 
the  husband,  where  the  conditions  remain  un- 
changed, except  that  the  wife  is  better  able  to 
provide  for  the  child  than  at  the  time  the 
former  decree  was  rendered  in  her  favor.  Com. 
tr  rel.  Thompson  v.  Ebert.  24  Pa.  Co.  Ct.  648. 

A  decision  rendered  by  the  court  of  chancery 
of  one  state,  awarding  on  a  habeas  corpus  pro- 
ceeding the  custody  of  a  child  to  its  father  in 
preference  to  its  mother,  will  not  be  disre- 
garded in  a  subsequent  habeas  corpus  proceed- 
ing between  the  same  parties  in  another  state, 
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where  no  circumstances  have  arisen  since  the 
former  adjudication  which  put  a  different  com- 
plexion upon  the  case  or  call  for  a  different  dis- 
position of  the  custody  of  the  infant. — and  es- 
pecially where  the  mother,  who  had  procured  a 
void  foreign  divorce  from  the  father,  had  mar- 
ried again,  and  was  still  living  with  her  sup- 
posed second  husband.    People  ex  rel.   Ludden 

V.  Winston,  34  Misc.  21,  69  N.  Y.  Supp.  452. 
But  a  decision  of  the   supreme  court  of  a 

sister  state  awarding  the  custody  of  a  child 
to  her  maternal  grandparents  in  preference  to 
her  father,  and  reversing  the  decision  of  the 
circuit  court  which  had  given  Judgment  in  favor 
of  the  father,  will  not  be  regarded  as  res  judi- 
cata by  the  court  of  another  state  to  which  the 
father  removed  with  the  child  before  the  re- 
versal of  the  Judgment  of  the  circuit  court ; 
but  the  court  of  the  state  of  the  father's  resi- 
dence will  consider  the  facts  and  circumstances, 
and,  If  thej  have  so  changed  that  the  child's 
welfare  requires  that  she  remain  with  her 
father,  the  court  will  so  decree.  Re  Barnes. 
30  Ohio  L.  J.  164. 

VI.  Dismissal  of  writ  without  decision  or  prej- 

udice. 

In  proceedings  by  habeas  corpus.  Instituted  by 
a  father  to  obtain  possession  of  his  child,  who 
was  then  in  the  care  of  her  maternal  grand- 
parents, the  court,  being  equally  divided  in 
opinion  as  to  what  Judgment  should  be  entered, 
dismissed  ihe  writ  without  any  decision  upon 
the  rights  of  the  parties,  and  without  prejudice, 
either  to  any  existing  right  or  adjudication,  or 
to  any  future  remedy.  Stockman's  Case.  56 
Mich.  218.  22  X.  W.  321. 
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parties  upon  a  hearing  of  the  case  upon  its 
merits.  We  will  therefore  but  give  a  brief 
outline  of  the  more  salient  matters.  The 
petitioner  was  born  in  1855,  and  at  twelve 
years  of  age  began  to  work  to  support  him- 
self. He  was  born  in  Kansas,  and  in  his 
youth  attended  the  common  schools  of  that 
state.  By  his  labors  and  industry,  and 
without  other  assistance,  he  was  enabled  to 
attend  the  State  Agricultural  College  of 
Kansas  fiv6  terms,  beginning  in  1872.  After 
teaching  school  for  a  while,  he  entered  the 
Northwestern  University,  at  Evanston, 
where  he  remained  seven  or  eight  years, 
graduating  from  the  preparatory  depart- 
ment, the  university  proper,  and  the  Gar- 
rett Biblical  Institute,  where  he  fitted  him- 
self for  service  in  the  ministry  of  the  gos- 
pel, receiving  the  order  of  elder  in  1883.  In 
one  capacity  or  another  he  has  been  preach- 
ing since  1877.  While  at  Evanston  he  met 
Jennie  Marshall,  the  daughter  of  the  re- 
spondent and  the  classmate  of  the  petition- 
er. They  w^ere  married  in  1884.  By  this 
union  two  children  are  living, — Joseph, 
eleven  years  old,  and  Kimball,  the  child 
now  in  controversv,  who  was  born  in  Febru- 
ary,  1900.  The  mother  of  Kimball,  prior 
to  his  birth,  entered  the  Presbvterian  Hos- 
pital  of  Chicago  for  the  purpose  of  confine- 
ment, and  after  the  birth  of  Kimball  died 
on  March  3,  1900,  in  that  hospital.  Follow- 
ing the  death  and  funeral  services  of  his 
wife,  petitioner  received  notice  of  the  illness 
of  his  father  in  Kansas,  and  immediately 
went  to  his  father,  who  died  on  the  19th  day 
of  the  same  month.  The  child,  Kimball, 
was  left  in  the  hospital,  upon  the  suggestion 
of  those  in  charge  of  it,  that  it  could  be  bet- 
ter taken  care  of  there.  Though  no  well-de- 
fined ailment  developed  in  the  child,  it  did 
not  seem  to  thrive  while  at  the  hospital,  and 
petitioner  arranged  with  Mary  Ernest,  a 
sister  of  the  deceased  wife,  to  take  the  child 
and  care  for  it.  She  received  the  child  on 
the  10th  of  April.  1900,  and  petitioner  em- 
ployed a  lady  to  assist  her  in  her  household 
duties  in  order  that  she  might  care  for  the 
child.  Petitioner  lived  about  40  miles  from 
Mary  Ernest,  and  Mary  Ernest  lived  within 
5  or  6  miles  of  respondent.  Mary'  Ernest 
kept  the  child  but  two  or  three  weeks,  when 
she  visited  the  home  of  respondent  with  it, 
and  respondent  and  his  wife  insisted  upon 
keeping  the  child,  and  Mary  Ernest  left  it 
with  them  without  any  knowledge  or  ar- 
rangement between  her  and  petitioner  that 
it  should  be  done.  The  first  knowledge  that 
petitioner  had  that  the  child  was  at  the 
home  of  respondent  was  while  on  his  way 
to  visit  it  on  the  23d  of  April,  1900,  when 
he  was  so  informed,  and  went  to  the  home 
of  respondent,  and  visited  the  child.  The 
child,  Kimball,  has  remained  with  the  re- 
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spondent  thence  hitherto.  Notwithstand- 
ing the  fact  that  petitioner  has  at  no  time 
received  a  salary  of  more  than  $750,  he  pur- 
chased and  owns  unimproved  city  lots  in 
Chicago  for  which  he  paid  $3,000,  has  saved 
and  loaned  out  at  interest  over  $3,500,  has 
accumulated  a  library  of  the  value  of  $2,- 
000,  and  is  possessed  of  horses  and  buggies 
and  ample  household  effects.  In  these  ac- 
cumulations of  property  and  money  peti- 
tioner was  aided  to  the  extent  of  about  $500 
by  his  wife.  Petitioner  was  remarried  in 
September,  1902.  His  present  wife  is  now 
twenty-nine  years  of  age,  was  reared  on  a 
farm,  has  good  health,  was  educated  in  the 
district  schools  and  the  Northwestern  Uni- 
versity, has  taught  school,  is  without  chil- 
dren, and,  as  far  as  the  evidence  discloses, 
i^  a  woman  of  estimable  character,  economi- 
cal and  industrious,  and  has  at  all  times 
been  willing  to  receive  and  care  for  Kim- 
ball. After  the  death  of  his  wife  and  up  to 
the  time  of  his  remarriage  the  petitioner 
kept  up  his  household,  his  family  consist- 
ing of  himself  and  a  young  lady  who  had 
lived  with  the  family  prior  to  the  death  of 
his  wife,  and  his  son  Joseph,  whose  care  and 
custody  he  kept  all  the  time.  Respondent 
and  liis  wife  are  past  seventy  years  of  age, 
have  reared  a  family  of  seven  children,  the 
youngest  of  which  is  about  thirty  years  of 
age,  and  is  the  only  one  remaining  at  home. 
Respondent  and  his  wife  are  both  members 
of  the  same  denomination  of  which  peti- 
tioner is  a  minister.  Respondent  is  pos- 
sessed of  about  700  acres  of  valuable  farm 
land,  free  from  encumbrance,  and  also  pos- 
sessed of  a  large  amount  of  personal  and 
other  property. 

So  far  as  the  social  and  moral  fitness  of 
either  of  these  parties  is  concerned  for  the 
care  o'f  the  child,  there  would  seem  to  be  no 
question,  and  the  record  sufficiently  shows 
that  all  concerned  are  attached  to  this  child, 
and,  if  the  record  were  open  to  our  consider- 
ation, and  we  felt  free  to  act  upon  the  facts, 
we  would  have  no  hesitancy  in  holding  that 
this  father  is  entitled  to  the  custody  of  his 
child.  As  before  said,  we  feel  constrained 
to  hold  that  the  proceedings  and  order  of 
the  circuit  court  in  relation  to  the  custody 
of  this  child  are  well  pleaded  as  a  bar  to 
this  proceeding.  At  the  time  the  petition 
was  filed,  the  court  was  in  some  doubt  upon 
the  question,  and  therefore  allowed  the  case 
to  proceed  to  the  taking  of  the  evidence.  It 
is  now  with  some  reluctance  that  we  declare 
our  conclusion  that  we  are  unable  to  consid- 
er the  case  upon  its  merits.  We  regard  the 
rights  of  the  parent  as  superior  to  those  of 
any  other  person,  when  that  parent  is  a  fit 
person  to  have  the  custody  of  children  and 
is  so  circumstanced  that  he  can  provide  the 
necessaries  of  life  and  administer  to  the  re- 
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quirements  of  such  a  chai-ge.  The  mere  fact 
fhat  some  other  person  may  have  more 
money  or  property  in  any  form  is  not  one 
that  appeals  to  us.  The  divine  injunction 
to  multiply  and  replenish  the  species  was 
not  confined  to  the  rich,  nor  was  it  intend- 
ed that  the  poor  should  beget  the  children 
and  the  rich  should  rear  them.  To  recog- 
nize such  doctrine  would  be  little  less  than 
monstrous,  and  would  be  in  utter  disregard 
of  those  natural  instincts  of  love  and  care 
and  interest  found  in  the  breast  of  the  pa- 
rent. And,  while  it  is  said  in  the  books 
that  the  interest  of  the  child  is  the  control- 
ling question,  it  is  not  meant  thereby  to  say 
that  the  financial  interests,  only,  of  the 
child  shall  predominate.  The  courts  can- 
not be  unmindful  of  the  great  fact  standing 
prominently  in  all  our  biographies  and  his- 
tories, that  the  greater  number  of  the  men 
and  women  of  real  worth  in  our  nation  and 
throughout  the  world  have  come  up  through 
circumstances  that  required  a  struggle  upon 
the  part  of  their  parents  and  themselves  to 
make  themselves  what  they  were.  While 
the  financial  interests  of  the  child  are  not  to 
be  disregarded,  they  are,  likewise,  not  to  be 
controlling.  Neither  the  day  laborer,  nor 
the  minister  of  the  gospel,  is  to  be  discrimi- 
nated against  in  the  consideration  of  this 
one  of  the  highest  natural  rights  with  which 
man  is  endowed  merely  because  of  the 
wealth  of  those  who  are  contending  against 
him.  Until  it  becomes  contrary  to  law  that 
people  in  poor  or  moderate  circumstances 
shall  produce  children,  the  courts  must  rec- 
ognize and  enforce  the  sacred  rights  and  the 
legal  rights  they  have  to  their  custody,  con- 
trol, and  society. 

In  the  consideration  of  all  rights,  how- 
ever, the  unbroken  custom  of  ages,  the  good 
of  society,  and  the  very  necessities  of  the 
case  require  that  the  courts  shall  observe 
the  rules  of  established  law.  If  the  ques- 
tion here  presented  were  one  between  the  in- 
dividual seeking  his  liberty  from  alleged 
unlawful  restraint  and  the  people  or  the 
state  insisting  upon  such  restraint,  then,  by 
an  unbroken  line  of  decisions  in  this  state, 
we  would  be  free  and  bound  to  hold  that  an 
order  in  one  proceeding  before  either  a  court 
or  a  judge  thereof  is  not  a  final  order  from 
which  an  appeal  or  writ  of  error  would  lie, 
and  could  not  be  pleaded  as  a  bar  to  another 
or  further  proceeding.  Hammond  v.  Peo- 
ple, 32  111.  446,  83  Am.  Dec.  286 ;  Ex  parte 
Thompson,  93  111.  89;  9  Enc.  PI.  &  Pr.  p. 
1070.  But  in  contentions  arising  over  the 
custody  of  a  child,  between  the  parents  or 
other  parties  asserting  rights  thereto,  the 
proceeding  is  held  to  be  but  a  private  suit, 
in  which  the  public  is  not  concerned,  and 
upon  this  question  the  authorities  are  so 
uniform  that  it  can  hardly  be  said  that  the 
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question  is  open.  It  is  not  regarded  in  the 
light  of  the  infant  contending  for  his  own 
liberty,  but  in  the  true  light  of  other  per- 
sons interested,  or  claiming  to  be,  contend- 
ing for  the  custody  of  the  infant ;  and,  until 
the  infant  arrives  at  the  age  of  discretion, 
his  wishes  are  neither  considered  nor  con- 
sulted. Adopting  this  view  of  the  nature  of 
the  proceeding,  the  courts,  and  text  writers 
as  well,  have  imiformly  taken  the  view  that 
in  such  proceeding  the  order  of  the  court  or 
judge  having  competent  jurisdiction  is  a  fi- 
nal order,  and  is  binding  upon  the  parties 
under  the  same  facts  and  so  long  as  the 
same  conditions  exist  as  did  at  the  time  of 
the  hearing  and  order.  2  Spelling,  Extr. 
Rem.  §  1198;  Church,  Habeas  Corpus,  2d  ed. 
§  387;  9  Enc.  PI.  &  Pr.  1071;  15  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  213;  Tyler,  Infan- 
cy &  Coverture,  291;  Freeman,  Judgm.  3d 
ed.  §  324;  Mercein  v.  People,  25  Wend.  64, 
35  Am.  Dec.  653;  State  ex  ret.  Lembke  v, 
BechdeL  37  Minn.  360,  5  Am.  St.  Rep.  854, 
34  N.  W.  334;  Dubois  v.  Johnson,  96  Ind. 
6;  Brooke  v.  Logan,  112  Ind.  183,  2  Am.  St. 
Rep.  177,  13  N.  E.  669;  Re  Hamilton,  66 
Kan.  754,  71  Pac.  817;  Weir  v.  Marley,  99 
Mo.  484,  6  L.  R.  A.  672,  12  S.  W.  798;  Re 
Sneden,  105  Mich.  61.  55  Am.  St.  Rep.  435, 
62  N.  W.  1009. 

Mr.  Spelling,  in  his  work  on  Extraordi- 
nary Remedies,  after  stating  in  §  1197  the 
general  rule  that,  "in  the  absence  of  statu- 
tory provisions  on  the  subject,  the  refusal 
to  discharge  one  restrained  of  his  liberty 
does  not  bar  issuance  of  a  second  writ  bv 
another  court  or  officer,"  notes  the  exception 
here  adverted  to  in  the  following  language: 
"But  to  the  rule  that^  in  the  absence  of  stat- 
utory provisions,  a  party  in  confinement  or 
custody  is  at  liberty  to  make  subsequent  ap- 
plications at  will,  there  is  an  exception  in 
the  case  respecting  the  custody  of  children, 
and  the  determination  of  the  court  upon  the 
first  application  is  conclusive  in  these  cases. 
An  application  for  the  writ  will  be  denied 
in  the  absence  of  new  and  subsequent  facts 
being  presented  by  which  the  state  of  the 
case  or  the  relative  claims  of  the  parents  to 
the  custody  of  the  child  are  altered  in  some 
material  respect.  Where,  however,  new  and 
important  facts  can  be  presented,  there  is 
no  estoppel  upon  a  second  or  an  indefinite 
number  of  applications,  even  in  the  cases 
of  children."  §  1198.  The  language  used 
by  the  author  just  quoted  is  practically  the 
same  in  all  the  authorities  cited  and  exam- 
ined by  us,  and  to  further  quote  from  them 
would  but  extend  this  opinion  without  aid- 
ing it  in  explicitness  of  statement  or  clear- 
ness in  the  announcement  of  the  rule. 
Against  this  array  of  authorities,  to  which 
others  might  be  added,  we  are  not  cited  to, 
nor  have  we  found,  any  authority,  save  one. 
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either  in  the  text-books  or  a  well-oonsidered 
<!a8e,  where  the  rule  is  stated  adversely  to 
what  is  above  announced;  and  we  may 
properly  conclude,  from  the  earnestness  and 
•care  with  which  this  case  has  been  present- 
ed, and  with  the  undoubted  knowledge  on 
the  part  of  counsel  for  petitioner  that  the 
rule  is  as  we  have  stated  it,  that,  if  there 
had  been  authorities  at  variance  with  those 
cited,  or  noting  an  exception  to  the  rule, 
they  would  have  been  called  to  our  atten- 
tion. 

Our  attention  is  directed  to  Re  King,  66 
Kan.  695,  ante,  783,  97  Am.  St.  Rep.  399,  72 
Pac.  263,  which  was  an  original  proceeding 
in  the  supreme  court  of  Kansas.  In  that 
«ase  the  mother  had  applied  for  a  writ  in 
the  probate  court  of  Saline  county,  in  that 
-state,  to  obtain  the  custody  of  her  children 
from  their  grandmother,  and  on  a  hearing 
the  children  were  remanded  to  the  custody 
of  the  grandmother.  Afterwards  the 
mother  applied  for  another  writ.  The 
prior  proceedings  were  pleaded,  to  which  a 
demurrer  was  interposed,  overruled,  and  the 
proceedings  dismissed.  Later  the  mother 
applied  to  the  supreme  court,  and  upon  the 
subject  of  res  judicata  the  court  said :  "Re- 
^rdless  of  the  analogy  to  the  ordinary 
habeas  corpus  proceeding,  however,  we  hold 
that  the  doctrine  of  estoppel  does  not  pre- 
clude a  court,  in  any  case  where  it  has  ac- 
quired jurisdiction,  from  making  such  order 
with  regard  to  the  custody  of  a  child  as 
shall  be  for  the  child's  best  interest.  .  .  . 
It  is  true  that  in  the  cases  where  the 
•doctrine  of  res  judicata  is  applied  in  its 
widest  scope  the  welfare  of  the  child  is 
given  great,  and  even  controlling,  efifect, 
this  consideration  being  treated  as  qualify- 
ing the  legal  rights  of  the  claimants.  Yet 
in  other  cases  it  is  said  that  the  custody  of 
a  child  will  be  awarded  as  his  own  welfare 
may  require,  because  the  interest  of  the 
>child  will  override  the  legal  right,  and 
authorize  an  order  in  spite  of  such  right. 
^  .  .  Whether  the  welfare  of  the  child 
is  properly  spoken  of  as  modifying  the  legal 
right,  or  as  justifying  an  order  in  opposi- 
tion to  the  right,  may  not  be  important; 
but  the  distinction  between  a  question  as 
to  the  comparative  rights  of  two  conflicting 
claimants,  and  one  as  to  what  is  for  the  best 
interest  of  a  child,  is  real  and  vital.  The 
former  may  be  controlled  by  a  prior  adjudi- 
cation, but  the  latter  is  always  open." 

So  much  of  the  above  quotation  as  is 
italicized  must  be  regarded  as  the  basis 
upon  which  that  court  felt  authorized  to 
make  a  distinction  between  the  rights  of 
those  claiming  the  custody  of  the  child  and 
-the  interests  of  the  child  itself,  and  to  found 
upon  that  distinction  jurisdiction  in  that 
-court  to  reconsider  the  case  upon  its  merits, 
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although  it  had  twice  before  been  considered 
by  other  courts.  We  cannot  give  our  assent 
to  the  distinction  as  a  jurisdictional  ques- 
tion. We  recognize  the  distinction  made, 
and  understand  it  to  be  the  duty  of  any 
court,  in  considering  the  question  of  the 
disposition  of  the  custody  of  a  child,  to 
keep  that  distinction  before  it.  The  parent 
has  the  superior  right  to  the  child,  but  the 
superior  right  of  the  parent  must  yield  to 
the  best  interest  of  the  child.  There  is  a 
recognition  of  both  the  rights,  although  the 
parent  has  the  superior  right,  which  is  a 
true  statement  of  an  abstract  proposition. 
He  only  has  that  superior  right  when  it  ac- 
cords with  the  best  interest  of  the  child. 
All  things  being  equal,  as  between  the 
parent  and  strangers  or  other  persons  bear- 
ing a  different  relation  to  the  child,  the 
parent's  right  is  superior;  but  'we  can 
readily  imagine  a  parent  who  may  be  pos- 
sessed of  great  wealth,  and  surrounded  by 
all  the  luxuries  that  money  can  acquire,  or 
of  artistic  tastes,  to  which  he  has  given 
full  reign,  and  yet  there  may  be  in  his 
social  life  such  glaring  defects  and  such  dis- 
regard of  morals  as  would  compel  the  court, 
in  the  discharge  of  its  high  duty  to  the  in- 
fant, to  place  it  in  the  hands  of  one  in  mod- 
erate circumstances,  whose  social  and  moral 
record  were  such  as  fitted  him  for  such 
charge,  and  whose  influence  and  attentions 
would  be  calculated  to  be  more  beneficial  to 
the  welfare  of  the  child.  As  we  have  said, 
these  considerations  are  presented  to  the 
court  in  every  instance  where  the  custody 
of  children  is  involved;  and  we  must  pre- 
sume that  the  court  to  whom  previous  ap- 
plications have  been  made  did  not  over- 
look them. 

When  the  court  in  Re  King,  66  Kan.  695, 
ante,  783,  97  Am.  St.  Rep.  399,  72  Pac.  263, 
said  that  upon  the  question  as  to  the  custo- 
dy of  a  child  the  claimants  might  be  es- 
topped by  a  previous  adjudication,  but  that 
the  question  as  to  the  best  interests  of  the 
child  was  always  open,  if  it  meant  by  that 
declaration  that  such  question  could  be 
raised  at  any  time  by  either  of  the  claim- 
ants who  had  previously  litigated  it  before 
a  court  of  competent  jurisdiction  upon  the 
same  state  of  facts,  we  are  unwilling  to  fol- 
low that  court  and  adopt  that  rule.  In- 
fants are  the  wards  of  the  state  and  of  the 
courts  of  the  state,  and  it  may  be  that,  al- 
though some  court  had  disposed  of  an  in- 
fant upon  the  contentions  of  parties  then 
before  it,  upon  a  sufficient  showing  someone 
not  a  party  to  that  proceeding  might,  in  the 
interest  of  the  child,  invoke  the  action  of 
the  court,  and  the  court  might  entertain 
the  question;  but  to  do  so  could  only  be 
jiistified  in  extreme  cases,  where  it  was  ap- 
parent that  either  the  court  who  originally 
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passed  upon  the  case  had  been  imposed  upon 
by  the  collusion  of  parties,  or  by  perjury, 
or  some  other  extraordinary  matter  that 
would  warrant  the  court  in  declaring  an  ex- 
ception to  the  rule. 

The  rule  announced  in  Re  King  by  the 
supreme  court  of  Kansas  seems  not  to  be  the 
uniform  rule  of  that  court.  Re  Hamiltonf 
66  Kan.  754,  71  Pac.  817,  w^hich  is  con- 
tained in  the  same  volume  of  Reports,  and 
was  rendered  a  month  prior  to  the  King 
Case,  seems  not  to  be  in  accord  with  the 
latter  case.  An  original  writ  was  sued  out 
of  the  supreme  court  by  the  father  against 
the  mother  and  father  of  the  insane  wife  of 
the  petitioner  for  the  custody  of  the  peti- 
tioner's child.  A  former  application  had 
been  made  to  the  district  court,  and  the 
child,  upon  a  full  hearing  in  that  court, 
had  been  remanded  to  the  custody  of  the 
grandparents.  The  petition  in  the  supreme 
court  was  denied,  and  the  rule  stated  thus: 
** After  a  careful  examination  of  the  au- 
thorities we  are  inclined  to  the  opinion 
that,  in  cases  of  this  character,  where  the 
controversy  arises  over  the  custody  of  a 
child,  the  real  issue  is  one  between  private 
parties  contesting  a  question  of  private 
right  under  the  form  of  habeas  corpus  pro- 
ceedings, in  which  there  arises  no  question 
of  personal  liberty,  and,  in  consequence,  all 
matters  in  issue  arising  upon  the  same 
state  of  facts  determined  in  the  prior  pro- 
ceeding should  be  regarded  as  settled  and 
concluded."  And  in  support  of  the  rule 
thus  announced  appear  many  of  the  au- 
thorities above  cited  by  us.  Without  more 
substantial  reasons  for  a  departure  from 
the  rule  there  announced  by  that  court,  we 
cannot  accept  the  departure  made  in  the 
Kivg  Case  us  the  better  rule,  or  one  that 
should  be  of  general  application. 

The  contention  of  the  petitioner  that  the 
rule  we  have  adopted  is  only  applicable  in 
those  states  where  an  appeal  or  writ  of  er- 
ror will  lie  is,  we  think,  only  half  correct. 
As  applied  to  all  of  the  states  where  the 
rule  of  the  common  law  obtains  and  the  pro- 
ceeding is  in  any  inferior  court  of  record, 
if  the  judgment  be  deemed  final  a  writ  of 
error  will  lie  {Haines  v.  People,  97  111. 
161),  while  the  weight  of  authority  is  that 
the  right  of  appeal  is  statutory,  and  only 
lies  where  expressly  authorized. 

The  fact  that  Weir  v.  Marley,  99  Mo.  484, 
6  L.  R.  A.  672,  12  S.  W.  798,  was  considered 
upon  its  merits  after  the  annoimcement  of 
the  rule  that  we  have  adopted  does  not 
strengthen  petitioner's  contention,  as  the 
opinion  states  that  the  consideration  of  the 
rights  of  the  parties  upon  the  merits  wa6 
at  the  special  request  of  both  parties,  and 
the  question  mostly  considered  by  the 
tourt  in  that  case  was  as  to  the  eflfect  of  a 
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parol  contract  between  the  petitioner  and 
respondents  touching  the  custody  of  the 
child.  There  the  father  had  been  awarded 
the  custody  of  his  child  by  the  district 
court,  and  a  new  writ  was  sued  out  of  the 
supreme  court  by  the  grandparents,  w^ho 
were  respondents  in  the  former  proceeding, 
insisting  upon  a  parol  contract  between  the 
dying  mother  of  the  child  and  the  grand- 
parents, to  which  it  was  claimed  the  father 
had  assented.  That  court,  holding  that  the 
parol  contract  was  not  binding,  said:  ''And 
no  well-considered  case  will  be  found  where 
the  custody  of  a  minor  child  was  by  habeas 
corpus  taken  from  the  father  and  given  to 
another  upon  the  sole  ground  that  the  legal 
right  of  the  father  had  passed  to  and  vest- 
ed in  such  other  person  by  parol  contract.'' 
The  court  evidently  intended  to  make  no 
change  in  the  former  order,  and,  to  comply 
with  the  request  of  both  parties,  considered 
that  legal  proposition.  And  while  in  the 
Mercein  Case,  25  Wend.  64,  35  Am.  Dec.  653, 
there  seems  to  be  some  ground  for  argu- 
ment that  the  rule  of  res  judicata  was  ap- 
plied because  an  appeal  or  writ  of  error 
might  have  been  had,  we  do  not  think,  upon 
a  careful  study  of  the  case,  that  the  rule 
rested  upon  that  proposition.  The  return 
in  the  case  at  bar  states  that  no  change  of 
conditions  or  new  facts  have  arisen  affect- 
ing the  child  since  the  former  hearing,  and 
the  answer  to  the  return  admits,  or  at  least 
does  not  deny,  that  allegation;  so  that  the 
case  is  not  brought  within  the  exception  to 
the  rule  as  stated. 

We  have,  perhaps,  said  more  than  is 
necessary  to  the  proper  disposal  of  this 
case,  but  as  this  is  the  first  time  the  ques- 
tion has  come  before  us,  and  the  case  is 
fraught  with  some  general  interest,  we  have 
felt  at  liberty  to  give  it  a  somewhat  extend- 
ed consideration. 

The  custody  of  the  child,  Kimball  James 
Marshall  Cormack,  will  be  remanded  to  the 
respondent. 

Writ  denied. 

'Wilkin,  Cartwrisht,  and  Seott,  JJ., 
dissenting : 

We  dissent  from  the  foregoing  opinion  so 
far  as  it  liolds  that  a  writ  of  error  will  lie 
to  review  a  decision  of  a  judge  or  court  in 
a  habeas  corpus  proceeding,  and  that  such 
a  decision  is  res  judicata.  A  habeas  corpus 
proceeding  may  be  before  a  judge  in  va- 
cation, in  which  case  there  is  no  record  to 
be  certified  to  an  appellate  court  for  review^. 
An  order  as  to  the  custody  of  a  child  in  a 
habeas  corpus  proceeding  is  in  its  nature 
temporary  and  interlocutory,  and  we  do  not 
see  how  it  can  be  res  judicata  in  a  subse- 
quent proceeding  in  this  court. 
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V. 

FIDELITY     &     CASUALTY     COMPANY, 

Respt, 


( 


Cai. 


) 


1.  The  acceptance,  retentton,  and  re- 
ne'n'aly  for  ancceaat-ve  terma,  of  an 
accident  Inanrance  policy,  preclude  the 
personal  representatives  of  the  Insured  from 
claiming  that  there  were  provisions  in  it  to 
which  the  insured  had  not  agreed. 

2.  A  condition  In  an  Inanrance  policy 
la  not  xold  because  not  referred  to  in  the 
application. 

8.  One  iaaainir  an  accident  inanrance 
policy  may  stipulate  that  it  shall  not  cover 
injuries  received  while  assured  is  insane. 

4.  Injnrlea  to  an  Inaane  peraon  need 
not  be  intentionally  inflicted  to  re- 
lieve the  Inanrer  ffom  full  liability  un- 
der a  policy  providing  that  in  case  of  in- 
juries Intentionally  inflicted  upon  himself  by 
the  assured,  or  inflicted  upon  himself  or  re- 
ceived by  him  while  insane,  the  measure  of 
liability  shall  be  a  sum  equal  to  the  pre- 
miums paid.        « 

(November  10,  1904.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Alameda  County 
in  favor  of  defendant  in  an  action  brought 
to  enforce  payment  of  the  amount  alleged 
to  be  due  on  an  accident  insurance  policy. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  V.  Morehouse  and  J.  E. 
Alexander  for  appellant. 

Mr.  A.  E.  Slia^^,  for  respondent: 

The  cause  of  death  does  not  come  within 
the  class  of  risks  insured  against,  since 
death  was  not  caused  by  an  external,  violent, 
and  accidental  means,  operating  independ- 
ently of  all  other  causes. 

BigeloiD  v.  Berkshire  L.  Ins.  Co.  93  U.  S. 
284,  23  L.  ed.  918;  Chapman  v.  Republic  L. 
Ins.  Co.  6  Biss.  238^  Fed.  Cas.  No.  2,606. 

If  assured  is  insane  at  the  time  of  the 
injury  he  has  ceased  to  be  covered  by  the 
policy. 

Adkins  V.  Columbia  L.  Ins.  Co.  70  Mo.  27, 
35  Am.  Rep.  410;  De  Oogorza  v.  Knicker- 
bocker L.  Ins.  Co.  65  N.  Y.  232;  Chapman 
V.  Republic  L.  Ins.  Co.  6  Biss.  238,  Fed.  Cas. 
No.  2,606;  Pierce  v.  Travelers*  L.  Ins.  Co. 
34  Wis.  389;  Eastabrook  v.  Union  Mut.  L. 
Ins.  Co.    54    Me.    224,    89    Am.    Dec.    743; 

Note. — ^For  the  somewhat  similar  question  of 
validity  of  provision  in  insurance  policy  against 
liability  in  case  of  suicide,  even  while  insane, 
see  note  to  Billings  v.  Accident  Ins.  Cq.  17 
L.  R.  A.  89,  and  note  to  Mutual  L.  Ins.  Co. 
V.  Wiswell,  35  L.  R.  A.,  on  page  262. 
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Mutual  Ben.  L.  Ins.  Co.  v.  Daviess,  87  Ky. 
541,  9  S.  W.  812;  Bigelow  v.  Berkshire  L, 
In^.  Co.  93  U.  S.  284,  23  L.  ed.  918. 

The  company  and  the  assured  had  a  right 
to  enter  into  this  contract. 

De  Oogorza  v.  Knickerbocker  L.  Ins.  Co, 
65  N.  V.  262;  Mutual  Ben.  L.  Ins.  Co.  v. 
Daviess,  87  Ky.  541,  9  S.  W.  812;  Bigelow 
V.  Berkshire  L.  Ins.  Co.  93  U.  S.  284,  23  L. 
ed.  918;  Chapman  v.  Republic  L.  Ins.  Co.  6 
Biss.  238,  Fed.  Cas.  No.  2,606. 

Renewal  must  be  held  to  be  an  acceptance 
of  all  the  terms  and  conditions  of  the  policy. 

American  Ins.  Co.  v.  Neiberger,  74  Mo, 
167;  Xew  York  L.  Ins.  Co.  v.  Fletcher,  117 
U.  S.  519,  29  L.  ed.  934,  6  Sup.  Ct.  Rep.  837. 

Slia^^y  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  appeals  from  the  judgment. 
The  suit  is  upon  a  policy  of  insurance,  of 
the  kind  usually  designated  as  an  "accident 
policy,"  issued  by  the  defendant  to  John  P. 
Blunt  for  the  term  of  twelve  months.  It 
provided  that,  if  death  should  result  from 
an  injury  within  ninety  days  from  the  time 
the  injury  was  received,  the  defendant 
would  pay  to  the  wife  of  the  insured,  if  she 
survived  him,  the  sum  of  $5,000.  The 
fourth  clause  of  the  policy  was  as  follows: 
"(4)  In  case  of  injuries,  fatal  or  other- 
wise, intentionally  inflicted  upon  himself  by 
the  assured,  or  inflicted  upon  himself  or  re- 
ceived by  him  while  insane,  the  measure  of 
this  company's  liability  shall  be  a  sum 
equal  to  the  premium  paid,  the  same  being 
agreed  upon  as  in  full  liquidation  of  all 
claims  under  this  policy."  At  the  end  of 
twelve  months  the  policy  was  renewed  for 
the  same  period,  and  at  the  end  of  that  time 
it  was  again  renewed.  During  the  last  year 
of  the  insurance,  John  P.  Blunt  became  in- 
sane, and  was  committed  to  the  Mendocino 
State  Hospital.  During  the  term  of  insur- 
ance, and  while  insane,  he  fell  against  a 
steam  radiator  in  the  hospital,  and  thereby 
received  injuries  from  which,  within  ninety 
days  thereafter,  he  died.  The  plaintiff  is 
the  surviving  wife  of  the  assured.  Before 
the  action  was  begun,  the  defendant  ten- 
dered her  the  full  amount  of  the  premium 
paid,  and  in  its  answer  it  offered  to  allow 
judgment  for  that  sum  in  favor  of  the  plain- 
tiff. The  court  found  these  facts,  and  gave 
judgment  in  favor  of  the  plaintiff  for  the 
sum  tendered,  and  against  the  plaintiff,  in 
favor  of  the  defendant,  for  its  costs. 

In  contracts  of  insurance,  as  in  other  con- 
tracts, the  rights  of  the  parties  are  deter- 
mined from  the  terms  of  the  contract,  so 
far  as  it  is  lawful.    The   contract  here   in 
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question  consisted  of  the  application  for  in- 
surance made  and  delivered  bv  the  assured 
to  the  defendant,  and  the  policy  of  insurance 
made  and  delivered  bv  the  defendant  to  the 
assured.     It  cannot  be  conceded    that    the 
company  was  not  at  liberty  to  insert  con- 
ditions in  the  policy  which  were  not  men- 
tioned in  the  application.     The  application 
contained  the  affirmative  stipulations   and 
warranties  made  bv  the  assured,    and    the 
policy  contained  the  stipulations  and  limi- 
tations made  by  the  insurer.     The  two  to- 
gether    constitute     the     contract.     If     the 
policy  of  the  company,  which  was  issued  by 
the  company  upon  receipt  and  approval  of 
the  application,  had  contained  any  clause 
to  which  the  assured  did  not  agree,  he,  of 
course,  would  have  been  at  liberty  to  reject 
it,  and  either  demand  a  rescission  and  re- 
turn of  the  premium  paid,  or  insist  upon  a 
policy  without  the  clause  to  which  he  did  not 
assent.    But  when  he  received  the  policy  and 
accepted  it  without  objection,  and  especial- 
ly when,  as  the  record  here  shows,  with  the 
policy  in  his  possession,  he  twice  renewed 
it  for  an  additional  vear,  neither  he  nor  the 
beneficiary  can  with  good  reason  claim  that 
there  is  anything  contained  in  it  to  which 
he  did  not  fully  consent    and    agree.     Tlie 
fourth  clause  above  quoted  is  not  unlawful, 
and  it  cannot  be  eliminated  on  the  ground 
that  it  is  not  expressly  referred  to  in  the 
application.     The  effect  of  this    clause    is 
that  the  defendant  did  not  agree  to  insure 
the  policy  holder  against  injuries  from  ac- 
cidents received  by  him  during  such  part 
of  the  time  covered  thereby  as  the  assured 
should  be  insane,  except  to  the  amount  of 
the  premium  paid;   and  this  regardless  of 
the  question  whether  the  injuries  were  in- 
flicted by  himself,    intentionally   or   other- 
wise, or  were  received  by    him    from  some 
other    cause.      Insurance    during    such    in- 
sanity, except  to  that  extent,  was  simply 
not  a  part  of  the  contract;  and  the  agree- 
ment, in  that  contingency,    was    that    the 
company  should  be  liable  only  for  a  sum 
equal  to  the  premium  paid.    Language  could 
not  express  this  idea  more  clearly  than  it  is 
expressed  in  the  policy.      The  courts  have 
always  construed  in  favor   of   the    assured 
every  ambiguity  and  uncertainty    in    con- 
tracts of  insurance.     But  where  the  words 
are  clear  and  free  from  uncertainty,  and  the 
meaning  plain,  the  contract  as  made  by  the 
parties  is  beyond  the  power  of  the  courts 
to  change  by  a  forced  construction.     There 
was  good  reason  for  the   insertion    of    the 
clause.    A  sane  man  will  naturally  and  in- 
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stinctively  protect  himself  from  injury, 
while  if  insane  he  might  unconsciously  ex- 
pose himself  thereto.  It  is  to  be  presumed 
that,  in  fixing  the  amoimt  to  be  paid  as  a 
premium,  the  company  took  into  considera- 
tion its  proposed  exemption  from  full  lia- 
bility during  such  insanity,  if  it  should  oc- 
cur, and  reduced  the  premium  accordingly. 
The  assured  received  the  benefit  of  this 
clause  in  the  reduced  amount  of  the  pre- 
mium, and  hence  the  contract  cannot  be 
deemed  inequitable  or  unfair. 

The  appellant  contends  that  the  fourth 
clause  should  be  construed  by  interpolating 
the  word  "intentionally"  a  second  time, 
making  it  read  thus:  "In  case  of  injuries 
fatal  or  otherwise  intentionally  inflicted 
upon  himself  by  the  assured;  or  intention- 
ally inflicted  upon  himself  or  received  by 
him  while  insane,"  etc.  It  is  obvious  that 
this  would  be  an  unfair  and  forced  construc- 
tion. The  natural  inference  from  the  con- 
text is  that  the  element  of  intent  was  de- 
signedly omitted  with  respect  to  injuries 
happening  to  him  while  insane,  so  that  in 
case  of  injury  while  he  was  insane,*  either 
consciously  or  unconsciously  inflicted  by 
himself,  or  received  by  him  while  in  that 
condition,  whether  by  reason  of  his  conse- 
quent inability  to  avoid  injury,  or  from 
causes  entirely  apart  from  his  insanity,  the 
company  should  be  liable  only  to  the 
amount  of  the  premium.  The  language  used 
seems  well  adapted  to  convey  this  meaning, 
and  it  is  apparent  that  the  word  "intention- 
ally" was  purposely  omitted  from  the 
second  clause  in  order  to  avoid  any  question 
on  that  point. 

The  cases  holding  that  a  provision  ex- 
empting an  insurance  company  from  lia- 
bility if  the  assured  shall  commit  suicide 
while  insane  does  not  give  exemption  where 
the  suicide  is  the  result  of  the  insanity  go 
upon  the  theory  that  the  use  of  the  term 
"suicide,"  or  other  similar  description  of 
the  mode  of  death,  implies  a  conscious  and 
voluntary  self-destruction,  and  not  an  act 
impelled  by  the  insane  delusion,  and  in  that 
sense  involuntary.  They  do  not  apply  to 
this  policy,  which  makes  the  insane  con- 
dition, and  not  the  volition  of  the  assured, 
the  test  of  nonliability. 

2^he  judgment  is  affirmed. 


We     concur : 
Dyke,  J. 


Ansellotti,     J. ;     Vaa 


Petition  for  rehearing  denied  December  10, 
1904. 
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S.  W.  HEWIK  et  aL,  Plffs.  in  Err., 

V. 

City  of  ATLANTA. 


( 


Ga. 


) 


*1.  An  aarreement  betiiTeeii  a  namber 
of  mercliantM  and  a  corporation  pro- 
vided tliat  the  latter  slioald  print  tlie 
names  of  tlie  former  In  Ita  anbacrlb- 
era*  directory,  and  circulate  a  number  of 
copies  of  the  book  in  a  named  city,  and  that 
the  merchants  should  purchase  of  the  cor- 
poration a  number  of  so-called  trading 
stamps,  to  be  delivered  to  customers  with 
their  purchases  (and  not  to  be  otherwise  dis- 
posed of),  and  by  them  preserved  and  pasted 
In  the  books  furnished  by  the  corporation 
until  a  certain  number  had  been  secured, 
when  they  should  be  presented  to  the  cor- 
poration in  exchange  for  the  customers'  choice 
of  certain  articles  kept  in  stock  by  the  cor- 
poration. Held:  (1)  That  the  furnishing 
of  the  trading  stamps  by  a  merchant  to  his 
customers  did  not  constitute  a  business  sep- 
arate and  distinct  from  that  of  selling  mer- 
chandise, but  was  merely  an  Instrumentality 
in  or  an  Incident  to  that  business,  being  in 
its  nature  Incapable  of  such  separate  exist- 
ence as  to  constitute  of  itself  a  business  in 
either  a  commercial  or  a  legal  sense.  (2) 
That  authority  in  a  municipal  charter  "to 
make  Just  and  proper  classification  of  busi- 
ness for  taxation,'*  and  "to  classify  business, 
and  arrange  the  various  business,  trades, 
and  professions  carried  on  in  said  city  in- 
to such  classes  of  subjects  for  taxation 
as  may  be  Just  and  proi>er,*'  did  not  au- 
thorize the  passage  of  an  ordinance  sep- 
Arating  from  the  business  of  selling  merchan- 
dise the  incident  of  furnishing  trading  stamps 
for  the  purpose  of  increasing  the  sale  of 
merchandise,  and  classifying  the  furnishing 
of  such  stamps  as  a  separate  business,  sub- 
ject to  taxation.  (3)  That,  whether  the 
furnishing  of  the  trading  stamps  be  treated 
AS  a  gift,  or  as  a  part  of  the  contract  of  saie 
of  the  merchandise,  which  is  delivered  at  the 
time  the  stamps  are  furnished,  the  furnish- 
ing of  the  stamps  does  not  constitute  a  busi- 
ness subject  to  be  taxed  under  charter  au- 
thority to  classify  and  tax  business.  (4) 
That  the  word  "business,*'  in  a  commercial 
or  legal  sense,  means  something  done  or  car- 
ried on  for  a  livelihood,  profit,  or  the  like. 
(5)  That,  even  if  the  general  assembly  is 
authorized  to  Impose  a  tax  upon  one  who 
gives  away  his  property,  the  giving  away  of 
property  is  not  a  business,  within  the  mean- 
ing of  a  charter  provision  authorizing  the 
taxation  of  business. 

*Ueadnotes  by  Cobb,  J. 

Note. — ^As  to  imposition  of  tax  on  merchants 
furnishing  trading  stamps  to  their  customers, 
ifiee  also,  in  this  series,  Fleetwood  v.  Read,  47 
L.   R.   A.   205. 

As  to  imposition  of  tax  upon  concern  selling 
trading  stamps  to  merchants,  see  Winston  v. 
Beeson,  65  L.  R.  A.  167. 

As  to   constitutionality   of  statute   prohibit- 
ing use  of  trading  stamps,  see  State  v.  Dalton, 
48  L.  R.  A.  775. 
«7  L.  R.  A. 


2.  An  application  for  an  Injunction, 
filed  Jointly  by  the  tradlngr-Btamp 
company  and  one  or  more  mercliants 
yxlko  are  Ita  cnatomerBf  seeking  to  en- 
Join  the  collection  of  a  tax  imposed  under 
an  ordinance  of  the  character  above  referred 
to,  is  not  bad  for  misjoinder  of  parties. 

3.  Persona  a^alnat  -wbom  an  nnlaiwfnl 
exaction  In  tlie  form  of  a  tax  la 
aonarlit  to  be  made  may  unite  in  an  ap- 
plication for  an  injunction  to  restrain  the 
collection  of  the  tax,  and  are  not  compelled 
to  pay  the  same,  and  bring  separate  suits 
against  the  tax  ofllcer  for  damages. 

(January  27,  1905.) 

ERROR  to  the  Superior  Court  for  Fulton 
County  to  review  a  judgment  denying  an 
injunction  to  restrain  the  enforcement  of  a 
tax.     Reversed. 


Statement  by  Cobb,  J. : 

S.  W.  Hewin  and  the  Atlanta  Trading 
Stamp  Company,  a  corporation,  filed  a  peti- 
tion against  the  city  of  Atlanta,  in  which 
an  injunction  was  prayed  to  restrain  the 
city  from  enforcing  an  ordinance  under 
which  a  business  tax  had  been  levied  upon 
all  persons  furnishing  "trading  stamps  to 
their  customers."  W.  D.  PajTie  filed  an  in- 
tervention, and  was  duly  made  a  party.  The 
Atlanta  Milling  Company,  a  corporation, 
also  filed  an  inten-ention,  and  was  made  a 
party,  but  its  name  was  subsequently  strick- 
en from  the  case.  The  defendant  filed  both 
a  demurrer  and  an  answer.  At  the  hearing 
the  judge  refused  the  injunction  prayed  for, 
and  Hewin.  Tavne,  and  the  Atlanta  Trading 
Stamp  Company  excepted. 

The  trading-stamp  company  entered  into 
an  agreement  with  its  coplaintifTs  and  other 
merchants  in  the  city  of  Atlanta,  the  ma- 
terial parts  of  which  are  as  follows:  The 
trading-stamp  company  agrees  "to  print  in 
the  directoiy  of  their  subscribers'  book  the 
name,  business,  and  address  of  the  party  of 
the  second  part.     To  deliver  to  the  people  of 

said  books,   soliciting  the  trade  of 

such  persons  and  explaining  to  them  how  to 
use  the  same.  To  advertise,  and  in  every 
way  to  use  their  best  endeavor  to  promote 
the  business  interest  and  trade  of  the  party 
of  the  second  part."  The  merchant  agrees: 
"  ( 1 )  To  receive  of  the  party  of  the  first  part 
a  sufficient  number  of  trading  stamps  to  be 
supplied  as  discounts  for  cash  trade  to  all 
persons  who  may  call  for  them,  and  the  party 
of  the  second  part  also  agrees  to  give  out 
such  stamps  as  follows:  One  stamp  to  be 
given  for  each  and  every  10  cents  represented 
in  a  purchase;  10  stamps  for  $1,  etc.  Said 
party  of  the  second  part  also  agrees  not  t<? 
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sell  &aid  stamps  or  dispone  of  them  in  any 
other  way.  (2)  To  pay  the  party  of  the 
lirst  part  50  cents  per  hundred  for  all  stamps 
disposed  of ;  and  to  make  weekly  settlements 
with  the  party  of  the  first  part  for  each  full 
page  of  stamps  used.  (3)  To  co-operate  in 
every  way  possible  with  the  party  of  the  first 
part  in  promoting  the  best  interests  of  all 
merchants  named  in  said  subscribers'  book." 
The  nature  of  the  trading-stamp  business, 
and  the  elements  which  compose  it,  are  fully 
set  forth  in  the  record,  and  it  appears  that 
three  distinct  factors  co-operate  to  produce 
the  business:  (1)  The  trading-stamp  com- 
pany: (2)  the  retail  merchant;  and  (3) 
the  stamp  collector. 

The  stamp  company  maintains  a  store  in 
which*  is  kept  a  large  number  of  articles  com- 
monly used  as  necessaries  and  adornments 
for  the  house  and  kitchen.  These  articles 
are  matters  of  general  commerce.  Their  sale 
is  not  prohibited  by  the  state,  nor  do  they 
afl'ect  the  public  health  or  safety.  They  are 
not  sold  by  the  stamp  company.  The  stamp 
company  issues  small  books,  which  contain  a 
directory  of  the  merchants  who  give  its 
stamps,  with  the  address  of  the  merchant 
and  the  character  of  his  stock.  These  books 
contain  a  sufficient  number  of  blank  pages 
in  which  are  pasted  the  stamps  as  collected 
by  the  retail  purchaser.  A  book  is  com- 
pleted when  it  contains  990  of  the  stamps. 
Canvassers  are  sent  out  into  the  city  by  the 
stamp  company,  who  invite  the  proposed  re- 
tail purchaser  to  visit  the  store  and  inspect 
the  stock  of  goods  carried  by  the  company. 
When  he  does  this,  it  is  explained  to  him  that, 
by  paying  cash  for  his  purchases  from  any 
of  the  merchants  whose  names  are  in  the 
book,  he  will  be  given  a  stamp  for  each  10 
cents,  10  stamps  for  $1,  and  so  on.  He  is 
informed  that,  in  order  to  obtain  the  stamps, 
he  will  pay  no  more  for  the  article  actually 
purchased  than  he  would  pay  if  he  purchased 
either  on  credit,  or  the  same  article  from  a 
merchant  who  did  not  give  the  stamp;  the 
cash  purchase,  \>ath  a  request  for  the  stamp, 
does  not  increase  the  price  paid  for  the  ar- 
ticle which  is  the  subject-matter  of  the  sale. 
He  is  told  to  paste  his  stamps  in  the  book 
given  him,  and  when  he  has  accumulated  990 
stamps  he  will  then  be  free  to  select  any 
article  he  may  desire  in  the  store  of  the 
company.  The  company  explains  to  the  mer- 
chant that  it  will  sell  him  the  pad  of  stamps 
for  $5 ;  that  by  using  the  stamps  he  will  in- 
crease his  cash  trade;  his  business  will  be 
advertised  by  the  stamp  company  through  its 
canvassers,  by  its  books,  and  by  it  in  the 
newspapers.  He  contracts  to  give  the  stamps 
at  the  ratio  of  one  for  each  10  cents  only 
upon  cash  purchases.  He  stipulates  that  he 
will  not  give  the  stamps  for  credit  purchases, 
nor  will  he  sell  the  stamp  by  itself. 
67  L.  R.  A. 


Briefly  stated,  the  company  sells  to  the 
merchant  a  pad  of  stamps,  and,  in  return, 
advertises  his  business.  The  merchant  gives 
the  stamps  to  his  customers  for  cash  pur- 
chases. The  customer,  when  he  obtains  a  book, 
presents  it  to  the  trading-stamp  company, 
and  takes  away  the  article  selected  by  him. 
There  are  advantages  derived  by  each  of  the 
three  parties  to  this  transaction.  The  pad 
of  stamps  costs  the  company  but  little  for 
the  printing.  They  are  upon  common  paper, 
with  mucilage  applied  to  the  back.  From 
a  mere  sale  of  the  stamp  it  derives  a  large 
gross  profit.  Its  expenses  consist  of  taxes, 
license  fee,  clerk  hire,  canvassers,  salarie^^, 
insurance,  and  the  price  paid  for  the  articles 
with  which  it  redeems  the  book.  The  mer- 
chant, by  getting  cash,  is  enabled  to  discount 
bis  own  bills  by  the  payment  of  cash.  He 
is  saved  the  losses  which  are  incident  to  a 
credit  business,  such  as  failure,  expense  of 
litigation  incurred  in  the  attempt  to  collect 
accounts,  bookkeeper's  hire,  stationery,  and 
so  on.  But  the  chief  benefit  derived  by  the 
merchant  is  the  novel  way  in  which  his  busi- 
ness is  advertised.  In  place  of  paying  a 
high  price  for  an  advertisement  in  the  news- 
paper, which  is  read  by  but  a  few  of  the 
total  subscribers,  and  followed  up  by  a  still 
less  number,  he  pays,  by  using  the  trading 
stamps,  only  for  an  advertisement  which 
actually  produces  a  customer  with  cash.  It 
is  a  system  of  advertising  which  is  claimed 
to  involve  no  waste,  and  to  be  direct,  effect- 
ive, and  immediate  in  producing  material  re- 
sults. The  consumer  pays  no  more  for  the 
article  purchased  when  the  stamp  accom- 
panies it  than  he  does  by  purchasing  the 
article  either  for  credit,  or  from  a  merchant 
who  does  not  give  the  stamp.  By  paying 
cash  he  avoids,  to  a  large  extent,  the  evils 
wliich  are  incident  to  credit  purchases.  By 
merely  preserving  the  stamps  until  his  book 
is  completed,  he  ultimately  obtains  an  article 
of  considerable  value.  When  the  cost  of 
conducting  the  business  is  deducted,  the  trad- 
ing-stamp company  realizes  whatever  profit 
is  derived  from  the  sale  of  the  stamps  to  the 
merchant.  The  business  is  one  into  which 
the  element  of  chance  does  not  enter  in  any 
of  its  various  steps.  The  price  paid  by  the 
merchant  to  the  company  is  uniform.  It  Is 
$5  for  a  book  of  stamps.  The  stamps  are 
all  alike.  None  of  them  possess  any  in- 
herent value.  One  is  the  exact  equivalent 
in  every  respect  of  all  the  others.  No 
chance  is  injected  between  the  merchant  and 
the  collector.  The  merchant  is  required  to 
give  at  the  ratio  of  one  stamp  for  every  10 
cents.  One  hundred  dollars  spent  at  sep- 
arate times  in  dime  purchases  will  produce 
exactly  the  same  number  as  $100  spent  in 
one  purchase.  No  chance  appears  in  the 
transaction  between   the   collector  and  the 
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company.  When  the  book  is  produced  and 
marked  ** Canceled."  the  one  producing  it 
wanders  at  will  throughout  the  store  of  the 
•company,  and,  when  he  has  determined 
which  article  he  will  take,  it  is  pointed  out 
by  him,  his  address  taken,  and  the  article 
delivered.  The  article  desired  by  the  pur- 
•chaser  is  not  selected  by  any  turn  of  dice 
or  cards.  His  right  to  any  article  which  he 
may  desire  is  determined  alone  by  the  physi- 
cal fact  of  producing  a  book  containing  990 
stamps. 

The  Atlanta  Trading  Stamp  Company 
opened  its  store  in  Atlanta,  and  a  number 
of  merchants  bought  stamps,  and  were  using 
the  same  in  their  business  according  to  the 
method  outlined  in  the  foregoing  summary. 
In  March,  1904,  the  mayor  and  general  coun- 
cil of  Atlanta  adopted  an  ordinance,  those 
portions  of  which  are  material  to  the  pres- 
ent case  being  as  follows: 

"Section  1.  Be  it  ordained  by  the  mayor 
and  general  council  that  any  person,  firm, 
or  corporation  who  furnish  trading  stamps, 
coupons,  gift  schemes,  rebate  checks,  or 
punch  cards,  or  similar  stamps  or  cards,  as 
a  part  of  or  premium  upon  the  sales  of 
^oods,  wares,  or  merchandise,  shall  pay  an 
annual  license  therefor  of  one  hundred 
($100)  dollars,  no  license  to  be  issued  for 
less  than  the  sum  named  for  one  year. 

"Sec.  2.  Be  it  further  ordained  that  the 
furnishing  of  the  stamps,  coupons,  etc., 
iKamed  in  section  one  (1)  of  this  ordinance 
is  hereby  classified  as  a  separate  business, 
and  the  above  license  is  fixed  thereon  for 
the  furnishing  of  said  articles,  alone  or  in 
connection  with  another  business,  and  pro- 
-vided  further  that  this  ordinance  shall  not 
be  enforced  until  on  and  after  July  1,  1904." 

This  ordinance  was  attacked  in  the  peti- 
tion upon  numerous  grounds,  and  the  bill 
of  exceptions  assigns  error  upon  the  refusal 
of  the  judge  to  grant  an  injunction  upon 
each  of  the  grounds  upon  which  the  ordi- 
nance is  attacked.  The  assignments  of  er- 
ror which  are  referred  to  in  the  opinion 
are  as  follows: 

"Because  the  mere  gift  of  the  stamp  was 
not  a  business,  trade,  calling,  avocation,  or 
profession,  and  could  not  be  classified  as 
such  by  the  city  of  Atlanta,  nor  could  said 
city,  imder  its  charter,  require  the  license 
in  question^  or  any  other  license,  for  the 
furnishing  of  such  stamps  by  the  mer- 
chant." 

"Because  the  furnishing  of  stamps  by  the 
merchant  was  a  mere  incident  or  method  of 
conducting  the  business,  and  no  power  was 
conferred  upon  the  city  of  Atlanta  to  re- 
quire a  license  for  the  incidents  of  a  busi- 
ness, or  the  methods  or  means  by  which  it 
was  carried  on." 

"Because,  under  the  charter  of  said  city, 
67  L.  R.  A. 


the  power  of  the  city  to  require  a  license  for 
a  business  which  paid  an  ad  valorem  tax 
was  limited  to  $50." 

•'Because  the  attempted  classification  by 
said  ordinance  was  purely  arbitrary  and 
fanciful,  and  neither  just  nor  proper." 

Messrs.  Roscer  ft  Brandon  and  John 
L.  Hopkins  Sc  Sons,  for  plaintiffs  in  error : 

The  business  is  merely  a  method  of  adver- 
tising, and  one  which  is  therefor  obviously 
legitinuite. 

IState  V.  Ramseyer  (N.  H.)  58  Atl.  958; 
State  V.  Dodge  (Vt.)  56  Atl.  983;  State  v. 
Dalton,  22  R.  I.  77,  48  L.  R.  A.  775,  84  Am. 
St.  Rep.  818,  46  Atl.  234 ;  People  ex  rel.  Mad- 
den V.  Dycker,  72  App.  Div.  308,  76  N.  Y. 
Supp.  Ill ;  Winstofi  v.  Beeson,  135  N.  C.  271, 
66  L.  R.  A.  167,  47  S.  E.  457 ;  Young  v.  Com. 
101  Va.  863,  46  S.  E.  327 ;  People  v.  OilUon, 
109  N.  y.  389,  4  Am.  St.  Rep.  466,  17  N.  E. 
343 ;  Com.  v.  Siaaon,  178  Mass.  578,  60  N.  E. 
385;  State  v.  Shugart,  138  Ala.  86,  100  Am. 
St  Rep.  17,  35  So.  28;  Long  v.  State,  74 
Md.  566,  12  L.  R.  A.  425,  28  Am.  St.  Rep. 
268,  22  Atl.  4;  Com.  v.  Emerson,  165  Mass. 
146,  42  N.  E.  659;  Ex  parte  MoKenna,  126 
Cal.  429,  58  Pac.  916. 

The  mayor  and  council  of  a  city  have  not, 
under  legislative  grant  of  "authority  to  lev>' 
and  collect  a  license  tax  .  .  .  upon  all 
persons  exercising  any  profession,  trade,  or 
calling  within  said  city,"  the  power  to  im- 
pose upon  a  useful  and  legitimate  business 
a  prohibitory  tax. 

Morton  v.  Macon,  111  Ga.  162,  50  L.  R. 
A.  485,  36  S.  E.  627 ;  Mankato  v.  Fowler,  32 
Minn.  364,  20  N.  W.  361 ;  St.  Paul  v.  Traeger, 
25  Minn.  248,  33  Am.  Rep.  462;  Hirshfield 
V.  Dallas,  29  Tex.  App.  242,  15  S.  W.  124; 
State  V.  Moore,  113  N.  C.  698,  22  L.  R.  A. 
472,  18  S.  E.  342;  State  v.  Bean,  91  N.  C. 
554;  Caldwell  v.  lAncoln,  19  Neb.  569,  27  X. 
W.  647;  State  v.  Rowe,  72  Md.  648,  20  Atl. 
179;  Jackson  v.  ycwman,  59  Miss.  385,  42 
Am.  Rep.  367 ;  State,  Muhlenhrinok,  Prose- 
cutor, V.  Long  Branch,  42  N.  J.  L.  364,  36 
Am.  Rep.  518 ;  Sipe  v.  Murphy,  49  Ohio  St. 
536,  17  L.  R.  A.  184,  31  N.  E.  884 ;  Ex  parte 
Frank,  52  Cal.  606,  28  Am.  Rep.  642; 
Bloomington  v.  Wahl,  46  111.  489. 

It  is  one  of  the  privileges  of  every  Ameri- 
can citizen  to  adopt  and  follow  such  lawful 
industrial  pursuits — not  injurious  to  the 
community — ^as  he  may  see  fit,  without  un- 
reasonable regulation  or  molestation. 

Live  Stock  Dealers*  d  B.  Asso.  v.  Crescent 
City  L.  8.  L.  d  S.  H.  Co.  1  Abb.  (U.  S.)  398. 
Fed.  Cas.  No.  8,408 ;  Chicago  v.  tf etcher,  183 
111.  104.  48  L.  R.  A.  261,  75  Am.  St.  Rep.  93, 
.55  X.  E.  707;  State  ex  rel.  Wyatt  v.  Ash- 
brook,  154  Mo.  375,  48  L.  R.  A.  265,  77  Am. 
St.  Rep.  765,  55  S.  W.  627. 


798 


Georgia  Supreme  Court. 


Jan., 


Atlanta  has  power  to  tax  business  only. 
The  furnishing  of  trading  stamps  was  an  in- 
cident, not  a  business,  and  because  unable 
to  tax  an  incident  the  ordinance  falls. 

Qulf,  C.  d  8.  F,  R.  Co.  V.  Ellis,  165  U.  S. 
150,  41  L.  ed.  606,  17  Sup.  St.  Rep.  255; 
State  V.  Loomis,  115  Mo.  307,  21  L.  R.  A. 
789,  22  S.  W.  350;  Vanzant  v.  Waddely  2 
Yerg.  260;  Straiton  Claimants  v.  Morris 
Claimants  {Dibrell  v.  Lanier)  89  Tenn.  497, 
12  L.  R.  A.  70,  15  S.  W.  87 ;  BelVs  Gap  R. 
Co.  V.  Pennsylvania,  134  U.  S.  232,  33  L.  ed. 
892,  10  Sup.  Ct.  Rep.  533. 

The  power  to  tax  incidents  must  be  spe- 
cifically given. 

Com.  V.  Pearl  LoAindry  Co.  105  Ky.  259, 
49  S.  W.  26;  Havanndh  v.  Dehoneyy  55  Ga. 
33;  Rogers  v.  SandersvilU,  120  Ga.  192,  47 
S.  E.  557. 

Injunction  is  the  proper  remedy. 

Va^iover  v.  Davis,  27  Ga.  354 ;  Herrington 
V.  Tolhei't,  110  Ga.  532,  35  S.  E.  687 ;  Albany 
Bottling  Co.  v.  Watson,  103  Ga.  508,  30  S. 
E.  270;  Wright  v.  Southwestern  R.  Co.  64 
Ga.  783,  68  Ga.  311 :  Savannah,  F.  d  W.  R. 
Co.  V.  Morton,  71  Ga.  30;  Decker  v.  Mc- 
Gowan,  59  Gra.  805;  Keely  v.  Atlanta,  69  Ga. 
586;  Dill.  Mun.  Corp.  §  923;  Chicago  v.  Col- 
lins, 175  111.  445,  49  L.  R.  A.  408,  67  Am. 
St.  Rep.  224,  51  N.  E.  907. 

Messrs.  J.  Tu  Mayson  and  'William  P. 
Hill,  for  defendant  in  error: 

Municipal  legislation  of  the  kind  now  be- 
fore the  court  is  proper. 

Fleetwood  v.  Read,  21  Wash.  547,  47  L.  R. 
A.  205,  58  Pac.  665:  Humes  v.  Ft.  Smith,  93 
Fed.  857;  Landsburgh  v.  District  of  Colum- 
bia, 11  App.  D.  C.  512;  McQuillin,  Mun. 
Ord.  653,  659 ;  Dill.  Mun.  Corp.  §  357. 

The  city  might  classify  the  furnishing  of 
stamps  as  a  business. 

Keely  v.  Atlanta.  69  Ga.  585;  Macon  Sash, 
Door,  d  Lumber  Co.  v.  Macon,  96  Ga.  23, 
23  S.  E.  120;  Johnson  v.  Macon,  114  Ga.  429, 
40  S.  E.  322;  Savannah,  T.  d  I.  of  H.  R.  Co. 
V.  Savannah,  112  Ga.  164,  37  S.  E.  393;  Mc- 
Quillin, Mun.  Ord.  p.  653;  Alexander  v. 
State,  86  Ga.  246,  10  L.  R.  A.  859,  12  S.  E. 
408:  Weaver  v.  State,  89  Ga.  639,  15  S.  E. 
840. 

The  reasonableness  of  the  charge,  or  of 
the  ordinance,  is  a  question  solely  for  the 
court,  and  the  evidence  offered  on  this  point 
was  irrelevant  and  properly  excluded. 

Dill.  Mun.  Corp.  327 ;  Hecrwagen  v.  Cross- 
totrn  Street  R.  Co.  90  App.  Div.  288,  86  X. 
Y.  Supp.  218;  Political  Code,  §  47:  Cole- 
man, B.  d  W.  Co.  V.  Dannenbcrg  Co.  103  Ga. 
784,  41  L.  R.  A.  470,  68  Am.  St.  Rep.  143, 
30  S.-K.  639;  Kingsbery  v.  Love,  95  Ga.  546, 
22  8.  E.  617. 

The  court  will  not  undertake  to  question 
the  policy  of  the  legislature. 

McQuillin,  Mun.  Ord.  §  81;  Dill.  Mun. 
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Corp.  §  328;  Danville  v.  Hatcher,  101  Va. 
523,  44  S.  E.  723;  Anderson  v.  State  (Neb.) 
96  N.  W.  149;  Chesapeake  d  0.  R.  Co.  v, 
Maysville,  24  Ky.  L,  Rep.  615,  69  S.  W.  728 : 
Alexandria  v.  Morgan's  L.  d  T.  R.  d  S.  S.  Co^ 
109  La.  50,  33  So.  do. 

There  was  a  misjoinder  of  parties  plaintiff 
and  causes  of  action. 

Code,  §  4938;  Governor  use  of  Moore  v. 
Hicks,  12  Ga.  189;  Stuck  v.  Southern  Steel 
d  Alumi7ium  Alloy  Co.  96  Ga.  95,  22  S.  E. 
592. 

Injunctions  against  the  enforcement  of  or- 
dinances, providing  for  the  collection  of  li- 
cense fees  or  taxes,  are  not  granted,  in  the 
absence  of  strong  equitable  grounds. 

Cooley,  Taxn.  1411,  1415;  15  Enc.  PI.  ft 
Pr.  441 ;  Rice  v.  Macon,  117  Ga.  401,  43  S.  E. 
773;  Johnston  v.  Macon,  62  Ga.  652;  Decker 
V.  McGoican,  59  Ga.  807;  Martin  v.  States- 
hoio,  100  Ga.  423,  28  S.  E.  450;  Morris  Canal 
d  Bkg.  Co.  V.  Jersey  City,  12  N.  J.  Eq.  252 ; 
Payer  v.  Des  Plaines,  20  111.  App.  30,  123 
111.  Ill,  5  Am.  St.  Rep.  494,  13  N.  E.  819; 
Finegan  v.  Allen,  46  111.  App.  553;  Chicago, 
B.  d  Q.  R.  Co.  V.  Ottaiva,  47  111.  App.  73; 
Sheldon  v.  Weeks,  51  111.  App.  314;  Marvin 
Safe  Co.  V.  A' etc  York,  38  Hun,  146;  Wert- 
heimer  v.  Boonville,  29  Mo.  254. 

Cobb,  J.,  delivered  the  opinion  of  the 
court: 

The  legality  of  the  trading  stamp  busi- 
ness has  been  the  subject  of  numerous  de- 
cisions. It  has  been  held  in  a  number  of 
cases  that  there  is  nothing  in  the  business 
which  subjects  it  to  the  control  of  the  state 
or  its  subordinate  public  corporations  under 
the  police  power.  While  the  question  has 
never  been  before  this  court,  rulings  in  other 
states  seem  with  practical,  even  if  not  en- 
tire, unanimity  to  concur  in  the  conclusion, 
not  only  that  the  business  is  legitimate,  but 
that  the  right  to  engage  in  it  without  un- 
due interference  from  states  and  municipali- 
ties is  guaranteed  by  the  Constitution  of 
the  United  States  to  the  same  extent,  and 
subject  only  to  the  same  restrictions,  that 
can  be  placed  around  a  person  engaged  in 
any  lawful  business  not  within  the  range  of 
the  police  power.  Among  the  numerous 
cases  that  might  be  cited  on  this  question, 
we  call  attention  to  the  following:  Win- 
ston y.  Bceson.  135  N.  C.  271,  §5  L.  R,  A. 
167,  47  S.  E.  457;  State  v.  Dodge  (Vt.)  56 
AtJ.  983:  State  v.  Ramseyer  (N.  H.)  58 
Atl.  958:  State  v.  Shugart,  138  Ala.  86,  100 
Am.  St.  Rep.  17,  35  So.  28;  Ijong  v.  State, 
74  Md.  565,  12  L.  R.  A.  425,  28  Am.  St.  Rep. 
268,  22  Atl.  4:  Com.  v.  Sisson,  178  Mass. 
578,  60  N.  E.  385;  People  v.  Gillson,  109 
N.  Y.  389,  4  Am.  St.  Rep.  465,  17  N.  E.  343; 
Young  v.  Com.  101  Va.  853,  45  S.  E.  327. 
See  also  57  Cent.  Law  J.  421.    But  the  le- 
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gality  of  the  trading-stamp  business  is  not 
involved  in  this  case.  The  city  of  Atlanta 
has  not  proceeded  under  the  police  power. 
It  has  by  its  ordinance  treated  the  furnish- 
ing of  stamps  by  merchants  as  a  business, 
and  attempted  to  tax  it  as  such;  the  ordi- 
nance attempting  to  place  it  as  a  business 
upon  exactly  the  same  footing  with  other 
classes  of  business  not  within  the  range  of 
legislation  under  the  police  power  delegat- 
ed to  the  city.  While  the  tax  levied  is  re- 
ferred to  in  the  ordinance  as  a  license,  the 
ordinance,  taken  as  a  whole,  shows  that 
it  is  not  to  be  treated  as  a  license,  in  the 
strict  sense  of  that  term,  but  simply  as  a 
business  tax  imposed  upon  the  merchants, 
just  as  similar  taxes  are  imposed  upon 
others  engaged  in  pursuits  and  avocations 
which  are  not  regulated  by  the  city  under 
its  police  power. 

The  city  of  Atlanta  has  authority  under 
its  charter  to  impose  a  tax  upon  any  person 
carrying  on  "any  trade,  business,  calling,  or 
avocation,  or  profession"  within  the  city, 
not  to  exceed  $200  in  any  case,  and  not  ex- 
ceeding $50  where  the  person  also  pays  an 
ad  valorem  tax  on  merchandise  or  materials. 
It  has  also  power  "to  classify  business,  and 
arrange  the  various  business,  trades,  and 
professions  carried  on  in  said  city  into  such 
claases  of  subjects  for  taxation  as  may  be 
just  and  proper,*'  and  also  "to  make  a  just 
and  proper  classification  of  business  for  tax- 
ation." See  Anderson's  Code  of  Atlanta 
(1899)  §§  64,  65,  250.  The  ordinance  treats 
the  furnishing  of  trading  stamps  by  a  seller 
of  merchandise  to  his  customers  as  a  busi- 
ness, and  taxes  it  as  such.  It  is  therefore 
unnecessary  to  determine  whether  one  thus 
engaged  in  furnishing  trading  stamps  is 
carrying  on  a  "trade,  calling,  or  avocation, 
or  profession;"  the  authorities  seeking  to 
proceed  against  the  merchants  under  their 
power  to  tax  business,  and  not  having  sought 
to  classify  the  furnishing  of  stamps  under 
any  of  the  other  occupations  referred  to. 
The  questions  to  be  determined,  as  the  c&se 
is  now  presented,  are  whether  the  retail  mer- 
chant, who  furnishes  trading  stamps  to  his 
customers  under  a  contract  with  the  trad- 
ing-stamp company,  as  set  forth  in  the  state- 
ment of  facts,  is  engaged  in  a  business,  with- 
in the  meaning  of  the  charter  of  the  city 
authorizing  a  tax  to  be  imposed  upon  per- 
sons engaged  in  business,  and  whether  the 
business  is  of  such  a  character  that  it  can 
be  disconnected  and'  isolated  from  the  other 
business  of  the  retail  merchant  in  such  a 
way  as  to  make  the  retail  merchant  a  mem- 
ber of  two  classes  for  the  purposes  of  taxa- 
tion ;  that  is,  a  merchant  and  a  furnisher  of 
trading  stamps.  It  is  conceded  that  the 
trading-stamp  company  is  engaged  in  a  busi- 
ness, and  the  record  discloses  that  it  has 
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been  taxed,  and  has  paid  the  tax  imposed 
upon  it.  But  is  a  merchant  who  simply  fur- 
nishes the  stamps  purchased  by  him  from 
the  trading- stamp  company,  and  delivers 
them  according  to  the  contract  into  which 
he  has  entered  (that  is,  to  cash  customers), 
in  so  doing,  engaged  in  a  business  at  all; 
and,  if  so,  is  that  business  one  actually  sep- 
arate and  distinct,  and  legally  severable 
from  his  business  as  a  merchant,  within  the 
meaning  of  the  charter  of  Atlanta,  confer- 
ring power  and  authority  to  classify  busi- 
nesses for  taxation?  If  the  delivery  of  the 
trading  stamps  to  a  cash  customer  is  purely 
voluntary  as  between  the  merchant  and  hiS' 
customer,  the  transaction  being  without  con- 
sideration,— a  mere  gift, — ^then  we  suppose 
no  one  would  contend  that,  in  delivering  the 
stamps  under  such  circumstances,  the  mer- 
chant was  engaged  in  a  business  at  all. 
While  the  word  "business,"  as  used  collo- 
quially, carries  with  it  a  very  broad  mean- 
ing, still,. as  used  in  its  legal  and  commer- 
cial sense,  it  applies  only  to  that  in  which 
one  engages  for  the  purpose  of  livelihood^ 
profit,  or  the  like.  This  idea  of  business 
runs  through  all  of  the  definitions  contained 
in  the  dictionaries.  This  interpretation  of 
the  word  "business"  was  recognized  in  the 
case  of  Brush  Electric  Light  d  P.  Co,  v. 
Wells,  110  Ga.  198,  35  S.  E.  365.  If  the 
furnishing  of  stamps  by  a  retail  merchant 
to  his  customers  is  therefore  a  mere  gift,  it 
cannot  be  a  business,  within  the  ordinary 
and  usual  meaning  of  that  term  as  used  in 
the  commercial  world.  Laws  and  ordinances 
imposing  taxes  are  strictly  construed,  and 
authority  to  tax  a  business  will  not,  in  such 
legislation,  be  construed  to  authorize  the 
taxing  of  one  engaged  in  transactions  from 
which  he  cannot  possibly  derive  any  profit, 
which  cannot  be  the  means  of  a  livelihood, 
and  which  cannot  be  carried  on  without  in- 
evitable loss;  persons  so  engaged  not  being 
engaged  in  any  business,  within  the  ordinary 
meaning  of  that  term,  nor  within  the  mean- 
ing in  which  it  must  have  been  used  in  law» 
authorizing  or  imposing  taxes.  But  it  is  said 
that  the  furnishing  of  the  trading  stamps 
is  not  a  gift ;  that,  when  the  merchant  holds 
out  to  the  world  that  he  will  furnish  trad- 
ing stamps  to  cash  customers,  such  pur- 
chasers are  entitled  to  demand  the  delivery 
of  the  stamps,  and  therefore  a  cash  transac- 
tion involves  both  a  sale  of  the  article  of 
merchandise  as  well  as  of  the  stamp;  that,, 
while  the  stamp  has  no  intrinsic  value,  it 
is  a  symbol  of  that  which  has  value;  that 
the  title  to  the  article  finally  delivered  by 
the  stamp  company  to  the  stamp  collector  is 
really  sold  by  the  merchant  when  the  stamp- 
is  delivered;  and  that  the  merchant  would 
then  be  practically  engaged  in  selling  every 
character  of  article  which  it  is  possible  for 
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the  stamp  collector  to  obtain  from  the  stamp 
company  upon  the  presentation  of  the  stamp 
book.  If  the  stamp  is  sold  with  the  article 
with  which  it  is  delivered,  of  course  the 
title  to  the  stamp  passes  immediately  upon 
delivery,  and  this  would  also  be  true  if  the 
furnishing  of  the  stamp  were  a  mere  gift. 
The  cash  purchaser  owns  the  stamp  from 
the  time  it  is  delivered  into  his  possession. 
But  can  it  be  properly  said  that  the  title 
to  that  which  is  finally  purchased  with  the 
stamps  passes  to  the  customer  of  the  retail 
merchant  at  the  time  the  stamp  is  delivered? 
Suppose  100  stamps  represent  100  different 
transactions  with  100  different  merchants, 
none  of  whom  are  engaged  in  the  furniture 
business,  and  upon  presentation  of  the 
stamps  to  the  stamp  company  a  chair  is 
delivered.  Could  it  be  contended  that  each 
of  these  100  merchants  is  subject  to  classifi- 
<!ation  as  a  dealer  in  furniture  on  account  of 
the  delivery  of  this  chair ;  and,  if  not,  would 
they  all  be  taxable  as  joint  sellers  of  some 
character?  We  do  not  think  the  contention 
is  sound  that  the  title  to  the  article  finally 
selected  by  the  stamp  collector  passes  at 
the  time  of  the  delivery  of  the  stamp,  though 
the  title  to  the  stamp  does  pass,  and  what- 
ever that  is  worth — whatever  its  purchasing 
power — ^is  the  property  of  the  stamp  col- 
lector. The  stamp  simply  represents  the 
contract  of  the  stamp  company  that,  when  a 
given  number  are  presented,  the  holder  of 
the  stamps  can  select  an  article  from  the 
stock  of  the  company  in  exchange  for  the 
stamps.  The  stamps,  in  certain  quantities, 
have  a  purchasing  power  with  the  trading- 
stamp  company,  and  their  value  is  simply 
the  result  of  this  purchasing  power;  and,  if 
the  merchant  is  to  be  treated  as  the  seller  of 
the  stamps  at  all,  he  simply  sells  the  right  to 
•demand  of  the  stamp  company  what  it  has 
agreed  to  furnish,  and  does  not  sell  the  ar- 
ticle which  the  trading-stamp  company  ac- 
tually furnishes  to  the  collector  when  the 
book  is  delivered.  The  transaction  does  not 
differ  in  essential  particulars  from  one 
where  a  merchant,  in  consideration  of  a 
^100  purchase,  returns  to  the  purchaser  $5 
in  gold.  The  title  to  the  $5  vests  in  the 
purchaser  upon  delivery,  with  the  right  to 
use  it  to  purchase  any  article  that  it  will 
buy;  but  certainly  the  title  to  the  article 
subsequently  purchased  was  never  in  the 
merchant,  and  cannot  pass  with  the  delivery 
to  the  customer  of  tlie  $5.  The  result  would 
be  the  same  if,  instead  of  giving  $5,  the 
merchant  gave  the  purchaser  an  order  on 
another  merchant  for  an  article  worth  $5. 
And  this  would  be  the  same  as  if  the  pur- 
chaser were  given  50  ditferent  orders  at  dif- 
ferent times.  We  do  not  think  that,  even 
treating  the  furnishing  of  the  trading 
stamps  as  a  sale,  it  is  a  sale  of  the  article 
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finally  procured  from  the  stamp  company, 
so  as  to  make  the  merchant  furnishing  the 
stamp  one  engaged  in  the  business  of  sell- 
ing that  particular  article,  whatever  it  may 
be.  If  the  transaction  partakes  of  the  na- 
ture of  a  sale  at  all,  it  is  simply  a  sale  of 
the  stamp. 

Treating  the  furnishing  of  the  trading 
stamps  as  a  sale  and  a  sale  of  the  trading 
stamps,  is  it  a  business  which  can  be  car- 
ried on  for  a  livelihood,  profit,  or  the  like, 
when  disconnected  from  every  other  busi- 
ness? When  coupled  with  another  business, 
it  may  result  in  profit  owing  to  the  owner 
of  that  business.  Standing  alone,  it  can- 
not be  made  the  subject  of  profit,  even  if  it 
can  be  carried  on  at  all.  Under  the  contract 
between  the  stamp  company  and  the  mer- 
chant, and  under  the  plan,  scheme,  or  device 
— ^whatever  it  may  be  properly  characterized 
— such  a  thing  as  a  person  engaged  in  the 
furnishing  of  trading  stamps,  and  doing 
nothing  else,  does  not  come  within  the  re- 
motest range  of  the  contract,  or  the  scheme 
therein  provided  for.  Attached  to  a  busi- 
ness, the  furnishing  of  stamps  thrives,  and 
profits  result.  Detached  from  the  busi- 
ness, it  instantly  dies;  and  it  dies,  not  by 
withering  gradually  away,  but  its  death  is 
instantaneous.  The  business  of  the  mer- 
chant can  live  without  the  sale  of  trading 
stamps,  but  the  furnishing  of  trading 
stamps  cannot  live  unless  there  is  a  busi- 
ness to  which  it  can  fasten,  and  from  which 
it  can  draw  its  life  blood.  What  has  been 
said  is  applicable,  no  matter  what  the  busi- 
ness to  which  the  furnishing  of  trading 
stamps  is  attached, — ^whether  it  be  that  of  a 
merchant,  or  of  one  who  follows  a  trade  or 
profession. 

If  an  occupation  is  so  made  up  as  to  in- 
clude two  or  more  separate  and  distinct 
classes  of  business,  each  of  which  could  be 
maintained  as  a  separate  business. — that  is. 
a  business  in  the  sense  in  which  that  term  is 
above  used, — ^then,  imder  the  power  to  clas- 
sify subjects  of  business  for  taxation,  the 
municipal  authorities  might  be  empowered 
to  impose  a  separate  tax  upon  each  class  of 
business  embraced  within  this  occupation. 
The  department  store  is  a  familiar  illustra- 
tion of  different  classes  of  business  going 
to  make  up  one  occupation.  So  it  is  with 
the  hotel  keeper,  who,  in  addition  to  fur- 
nishing lodging  and  meals,  sells  cigars, 
liquors,  newspapers,  operates  a  barber  shop, 
etc.  So  where  a  merchant  undertakes  him- 
self to  deliver  his  goods  to  his  customers, 
and  operates  in  connection  therewith  the 
business  of  delivering  goods  by  wagon.  See 
Johnson  v.  Macon,  114  Ga.  426.  40  S.  E.  322 
(2).  In  Macon  Hash,  Door  d  Lumber  Co, 
V.  Macon,  96  Ga.  23,  23  S.  £.  120,  a  tax  was 
imposed  upon  a  wagon  which  was  used  by 
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one  engaged  in  the  business  of  contracting 
and  selling  builders'  supplies;  and  it  was 
held  that  the  owner  of  the  wagon  was  liable 
to  the  tax,  notwithstanding  he  also  paid  a 
tax  imposed  upon  him  as  a  contractor  or 
builder.  In  Savannah  v.  Dehoney,  55  Ga.  33, 
it  was  held  that  where  the  city  of  Savannah 
had  imposed  a  tax  upon  the  owners  or  les- 
sees of  public  stables,  and  in  the  same  or- 
dinance there  was  a  provision  imposing  a 
tax  upon  every  person  engaged  in  the  busi- 
ness of  transporting  passengers  by  omni- 
buses, it  was  a  question  of  fact  whether  the 
use  of  omnibuses  was  an  incident  to  the 
business  of  one  who  was  the  owner  of  a 
public  stable,  and,  if  so,  such  owner  would 
not  be  liable  to  a  second  tax  because  he 
used  an  omnibus  in  connection  with  the 
business  in  which  he  had  been  taxed.  See 
also  Savannah  v.  Feeley,  66  Ga.  34.  But 
where  the  business  is  made  up  of  different 
elements,  and  there  is  only  one  business,  a 
municipal  corporation,  imder  a  power  to 
classify  businesses,  cannot  separate  this 
business  into  its  different  elements,  and  call 
that  a  business  for  taxation  which  from  its 
nature  is  dependent  for  its  existence,  not 
upon  anything  inherent  in  itself,  but  upon 
its  connection  with  the  business  whicb  is 
itself  subject  to  taxation.  In  other  words, 
the  power  of  a  municipal  corporation  to  tax 
mere  incidents  of  business  is  not  conferred 
by  a  charter  which  authorizes  it  to  tax  a 
business.  In  Rogers  v.  Sandersville,  120  Ga. 
192,  47  S.  E.  557,  it  was  held  that,  where 
.one  engaged  in  the  sale  of  soda  posted  bills 
advertising  the  sale  of  his  goods,  he  was 
not  engaged  in  business  as  a  billposter,  but 
was  simply  engaged  in  performing  what  was 
an  incident  to  his  business  as  a  seller  of 
soda,  and  was  not  liable  to  a  tax  under  an 
ordinance  imposing  a  tax  upon  all  persons 
engaged  in  the  business  of  a  billposter.  In 
the  opinion  Mr.  Justice  Lamar  used  the  fol- 
lowing language,  which  is  appropriate  to 
the  present  case:  "What  he  did  was  for 
the  purpose  of  making  or  increasing  sales, 
and  the  various  steps  leading  to  that  end 
were  part  and  parcel  of  the  business  of  sell- 
ing." It  may  be  that  the  general  assembly 
would  have  authority  to  divide  an  occupa- 
tion into  its  various  elements,  and  to  tax 
each,  and  also  tax  every  incident  of  every 
business;  but  certain  it  is  that  a  municipal 
corporation  which  is  simply  given  the  right 
to  tax  a  business  and  classify  business  has 
not  had  conferred  upon  it  authority  either 
to  divide  a  business  into  its  elements  for 
the  taxation  of  each,  or  to  tax  that  which 
is  merely  an  incident  of  a  business,  and 
which  could  not  alone,  from  its  very  nature, 
constitute  a  separate  and  distinct  busi- 
ness. 
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In  the  cases  above  cited  the  furnishing  of 
trading  stamps  by  a  merchant  to  his  custom- 
ers is  sometimes  referred  to  as  a  business, 
but  a  careful  reading  of  the  opinions  will 
show  that  this  term  is  used  by  the  writers 
in  its  broad  and  colloquial  sense,  and  that 
no  question  similar  to  the  one  now  before 
us  was  under  consideration  in  any  of  the 
cases.  There  are  a  few  cases  where  the 
question  of  taxing  the  use  of  trading  stamps 
by  merchants  has  been  the  subject  of  deci- 
sion. In  Humes  v.  Ft.  Smith,  93  Fed.  857, 
an  ordinance  which  had  the  effect  to  impose 
a  tax  upon  the  use  of  trading  stamps  by 
merchants  was  upheld;  but  this  tax  was 
levied  under  an  act  of  the  legislature  of 
Arkansas  authorizing  cities  of  certain 
classes  to  license,  tax,  and  regulate  gift  en- 
terprises, and  the  act  defined  the  term  "gift 
enterprises"  so  as  to  include  the  use  of  trad- 
ing stamps  by  merchants.  This  was  also 
true  of  Lanahurgh  v.  District  of  Columbia, 
11  App.  D.  C.  512,  where  the  tax  was  im- 
posed upon  gift  enterprises  under  an  act  of 
Congress  which  defined  this  expression  in 
such  a  way  as  to  include  the  use  of  trad- 
ing stamps  by  merchants.  In  Fleetwood  v. 
Read,  21  Wash.  547,  47  L.  R.  A.  205,  58 
Fac.  665,  the  supreme  court  of  Washington 
held  that,  under  an  act  which  authorized  a 
city  to  grant  licenses  for  any  "lawful  pur- 
pose," a  license  tax  for  the  purpose  of  reve- 
nue could  be  imposed  upon  merchants  who 
used  trading  stamps.  The  question  as  to 
whether  the  furnishing  of  trading  stamps 
by  merchants  was  in  itself  a  business,  so  as 
to  be  thus  classified  for  the  purposes  of 
taxation,  was  not  involved  in  that  case.  In 
Ex  parte  MoKetma,  126  Gal.  429,  58  Pac. 
916,  the  supreme  court  of  California  held 
that  a  tax  on  merchants  iising  trading 
stamps  could  not  be  justified  as  a  tax  on 
a  lottery,  since  a  lottery  was  unlawful  and 
could  not  be  licensed,  and  that  the  mere  use 
by  one  merchant  of  trading  stamps,  when 
other  merchants  did  not  engage  in  their 
use,  was  not  a  sufficient  reason  for  passing 
an  ordinance  imposing  a  tax  burdensome  in 
amount,  if  not  prohibitory,  on  all  merchants 
issuing  trading  stamps;  and  that  such  an 
ordinance  was  discriminating  in  its  nature, 
unreasonable,  and  void,  as  in  restraint  of 
trade.  Mr.  McQuillin,  in  his  treatise  on 
Municipal  Ordinances  (p.  659),  in  enumer- 
ating the  cases  in  which  a  tax  upon  trades, 
occupations,  avocations,  etc.,  had  been  sus- 
tained, mentions  gift  enterprises,  and  in  a 
note  says  the  term  "gift  enterprise"  includes 
trading  stamps  and  similar  schemes;  the 
authorities  cited  by  him  to  sustain  this  be- 
ing Humes's  Case,  93  Fed.  857,  and  Fleet- 
wood's Case,  21  Wash.  547,  47  L.  R.  A.  205, 
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58  Pac.  665;  and  these  cases,  as  has  been 
shown,  dealt  with  legislative  acts  defining 
gift  enterprises.  In  its  ultimate  analysis, 
the  use  of  trading  stamps  by  a  merchant  is 
simply  a  unique  and  attractive  form  of  ad- 
vertising, resorted  to  for  the  purpose  of 
increasing  trade.  In  the  strict  commercial 
sense  of  the  term  "business,"  it  is  not  a 
business  at  all.  It  is  simply  a  mode  or 
manner  of  business, — an  instnunentality  or 
incident  of  a  business.  When  resorted  to 
for  the  purpose  of  increasing  the  business 
to  which  it  is  annexed,  it  occupies  the  same 
relation  to  that  business  as  newspaper  ad- 
vei*tising,  circulars,  dodgers,  and  the  like; 
and,  if  the  city  of  Atlanta  can  classify  as 
a  business  advertising  through  the  mediuim 
of  the  trading  stamp,  it  can  also  classify 
as  a  business  advertising  through  the  jour- 
nals of  the  city,  or  through  the  medium  of  a 
person  employed  to  walk  the  streets  with 
the  sandwich  upon  which  the  goods,  wares, 
and  merchandise  of  a  merchant  are  adver- 
tised, or  the  employment  of  a  dwarf  who 
carries  upon  his  shoulder  a  barrel  upon 
which  the  wares  of  a  merchant  are  adver- 
tised, and  who  stops  at  every  street  comer 
and  seats  himself  upon  it.  These  and  other 
methods  equally  unique  have  been  resorted 
to,  but  no  one  has  ever  pretended  that  the 
merchant,  in  thus  attempting  to  increase 
his  profits  from  the  sale  of  his  goods,  was 
engaging  in  a  new  business,  and  not  simply 
carrying  on  the  business  of  selling  goods. 
In  the  case  of  Keely  v.  AtUmta,  69  Ga.  583, 
in  which  the  provisions  of  the  charter  of 
Atlanta  above  referred  to  were  under  con- 
sideration, it  was  held  that  these  provisions 
conferred  power  upon  the  municipal  authori- 
ties to  divide  a  general  merchandise  busi- 
ness into  specific  classes,  such  as  dry  goods, 
boots  and  shoes,  and  the  like,  and  to  levy 
a  tax  upon  each  of  such  classes.  There  is 
nothing  in  that  decision  which  would  au- 
thorize the  taxing  of  the  mere  incidents  of 
a  business,  which  in  themselves  could  not 
exist  without  the  business  to  which  they 
were  annexed.  We  think  that  the  classifica- 
tion in  the  ordinance  under  consideration 
was  unreasonable  and  arbitrary,  and  could 
in  no  sense  be  declared  just  and  proper,  as 
the  general  assembly  has  determined  must 
be  the  case  with  all  classifications  for  taxa- 
tion made  by  the  city  of  Atlanta. 

2.  It  is  contended,  though,  that  even  if 
the  judge  erred  in  his  conclusion  as  to  the 
validity  of  the  ordinance,  the  demurrer  was 
properly  sustained,  for  the  reason  that  there 
was  a  misjoinder  of  parties;  that  the  appli- 
cation for  injunction  could  not  properly  be 
made  jointly  by  the  trading-stamp  company 
and  one  or  more  merchants  who  were  its 
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customers.  The  trading-stamp  company  was 
not  a  necessary  party,  but  it  seems  to  us 
that  it  was  a  proper  party.  While  it  had 
paid  its  tax,  and  was  not  affected  by  the 
ordinance  so  far  as  further  taxation  upon 
its  business  was  concerned,  the  effect  of  the 
ordinance  was  to  embarrass  and  hamper 
those  who  dealt  with  it,  and  diminish  its 
bujsiness,  even  if  it  did  not  have  the 
effect  to  entirely  destroy  it.  If  the  city 
of  Atlanta  were  to  impose  a  business  tax 
upon  a  merchant,  and  then  impose  a  tax 
upon  every  customer  who  entered  his  door, 
it  would  be  at  once  apparent  that  the  mer- 
chant was  vitally  and  pecuniarily  interested 
in  the  question  as  to  whether  his  customers 
should  be  burdened  with  this  tax.  In  such 
a  case  it  would  seem  that  the  court  would 
entertain  a  joint  application  by  the  mer- 
chant and  his  customers  to  restrain  the  en- 
forcement of  the  tax  attempted  to  be  col- 
lected without  authority  of  law  upon  the 
customers,  when  the  effect  of  the  collec- 
tion would  be  to  interfere  with  the  cus- 
tomer by  imposing  a  burden  upon  his  right 
to  buy,  and  to  interfere  with  the  merchant 
by  impairing  or  destroying  his  right  to 
sell. 

3.  It  is  also  contended  that  injunction  was 
not  the  remedy;  that  the  parties  should 
have  paid  the  tax  under  protest^  and  then 
have  brought  suit  against  the  tax  officer  for 
damages.  If  a  lawful  tax  had  been  levied, 
and  the  question  was  whether  the  individual 
came  within  the  description  of  persons  sub- 
ject to  the  tax,  a  question  of  fact  would 
have  been  raised,  and  equity  would  not  in- 
terfere, but  would  remit  the  party  to  his 
action  at  law.  But  where  there  is  no  law 
authorizing  the  collection  of  the  tax,  it  is 
no  tax,  and  equity  will  enjoin  the  attempt 
to  collect  it  by  anyone  at  the  instance  of 
the  person  who  is  about  to  be  made  the  sub- 
ject of  the  illegal  exaction.  Decker  v.  Mc- 
Qotoan,  59  Ga.  805;  Vanover  v.  Davis,  27 
Ga.  354.  The  ordinance  was  void.  There 
was,  hence,  no  law  authorizing  the  imposi- 
tion of  the  tax.  It  was  no  tax;  it  was  noth- 
ing; and  the  one  attempting  to  enforce  its 
collection  was  a  wrongdoer;  and  those 
against  whom  the  exaction  was  sought  to 
be  made  could  properly  unite  in  an  applica- 
tion to  a  court  of  equity  to  enjoin  the  en- 
forcement of  the  ordinance,  and  would  not 
be  driven  to  their  separate  actions  of  tres- 
pass against  the  wrongdoer,  who,  under  the 
guise  of  a  tax  officer,  was  attempting  to 
collect  that  for  which  there  was  no  author- 
ity. 

Jiidgment  reversed. 

All  the  Justices  concur. 
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City  of  ATLANTA. 
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*1.  Tlte  ordinance  of  tlie  city  of  At- 
lanta (Mun.  Code,  $  1841),  declaring  It  un- 
lawfal  to  hold  public  meetings  In  the  streets 
of  that  city  without  the  consent  of  the  mu- 
nicipal authorities,  Is  not  unconstitutional, 
either  because  It  curtails  or  restricts  the  lib- 
erty of  speech,  or  makes  an  arbitrary  discrim- 
ination In  favor  of  some  persons  against 
others,  or  because  the  city  had  no  legal  power 
to  enact  it ;  nor  Is  such  ordinance  void  upon 
the  ground  that  it  Is  an  unreasonable  and  op- 
pressiye  exercise  of  police  power. 

2.  Tlte  act  approved  December  19,  1898 

I'Acts  1803,  p.  173),  entitled  "An  Act  to 
Amend  the  Charter  of  the  City  of  Atlanta,  to 
Wit:  The  Act  Incorporating  the  City  of  At- 
lanta, Approved  February  28th,  1874,"  etc., 
and  empowering  the  mayor  and  general  coun- 
cil of  such  city  to  provide  by  ordinance  for  the 
regulation  of  public  meetings  and  public 
speaking  in  Its  streets  by  preventing  the  ob- 
struction of  the  same  or  the  gathering  of  dis- 
orderly crowds  thereon,  is  not  violative  of 
that  provision  of  the  Constitution  which  pro- 
hibits the  passage  of  any  statute  containing 
matter  different  from  that  which  is  expressed 
In  Che  title  thereof. 

3.  Wltere  it  appeared  tltat  tlte  accnsed 
violated    a    mnnicipal    ordinance    for 

the  previously  announced  purpose  of  testing^ 
its  constitutionality,  It  was  not  error  to  re-, 
fuse  to  continue  the  case  made  against  him 
merely  to  give  his  counsel  time  to  investigate 
the  constitutional  questions  claimed  to  be  In- 
volved therein. 

4.  Tlte  alleKatlons  in  tlte  petition  for 
certiorari  an  to  tlte  circnmstances 
'wlilcli  it  ^van  claimed  disqnalifled  tlte 
mayor,  as  acting  recorder,  to  try  the  peti- 
tioner, were  not  only  not  verified  by  the  an- 
swer, but  were  expressly  denied  therein. 
Neither  did  the  answer  verify  the  statements 
made  in  the  petition  in  reference  to  the  peti- 
tioner being  required,  under  the  sentence  im- 
posed, to  work  upon  the  public  works. 
^'Points  made  in  a  petition  for  certiorari,  not 
verified  by  the  answer  of  the  trial  Judge,  pre- 
sent nothing  for  determination  either  by  the 
superior  or  the  supreme  court." 

5.  'Witen  tlte  penalty  is  left  by  tbe  stat- 
nte  to  tbe  discretion  of  tbe  trial 
JndKc,  within  certain  fixed  limits,  his  judg- 
ment will  not  be  disturbed  upon  the  ground 
that  the  sentence  was  excessive.  If  the  penalty 
imposed  does  not  exceed  the  limit  provided. 

^Headnotes  by  Fish^  P.  J. 


Norn. — ^For  another  case  in  this  series  as  to 
validity  of  ordinance  prohibiting  making  of 
speech  in  streets  of  dty  without  license  from 
mayor,  see  Love  v.  Phalen,  56  L.  R.  A.  618. 

As  to  ordinance  prohibiting  making  of  pub- 
lic address  on  city  common,  see  Com.  v.  Davis, 
26  L.  R.  A.  712. 

As  to  constitutional  freedom  of  speech  and  of 
the  press  generally,  see  Cowan  v.  Falrbrother, 
32  L.  R.  A.  829. 
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I  6  liirbere  complaint  -was  made  in  a  pe- 
tition for  certiorari  that  the  trial  court 
overruled  objections  to  the  testimony  of 
named  witnesses  upon  designated  subjects, 
without  setting  forth,  either  literally  or  in 
substance,  the  testimony  to  which  the  objec- 
tions were  made,  an  assignment  of  error  that 
the  court  erred  in  overruling  such  objections 
was  not  well  taken. 

7.    Tbe    certiorari    ^-as    properly   over- 
rnled. 

(January  26,  1905.) 

TERROR  to  the  Superior  Court  for  Fulton 
-"  County  to  review  a  judgment  affirming 
a  judgment  convicting  defendant  of  violat- 
ing a  municipal  ordinance.     Affirmed, 

The  facte  are  stated  in  the  opinion. 

Messrs.  Alonso  Field  and  A«  M.  Brand 
for  plaintiff  in  error. 

Messrs.  J.  L.  Mayion  and  W.  P.  Hill, 
for  defendant  in  error: 

It  is  not  an  unconstitutional  del^ation 
of  power  for  the  legislature  to  authorize  the 
city  council  to  empower  the  city  board  of 
police  to  make  rules  and  regulations  for  the 
use  of  the  streets. 

Com.  V.  Plaisted,  148  Mass.  375,  2  L.  R.  A. 
142,  12  Am.  St.  Rep.  566,  19  N.  E.  224; 
Centralia  v.  Smith,  103  Mo.  App.  438,  77  S. 
W.  488 ;  Kansas  City  v.  MasHn,  169  Mo.  80, 
68  S.  W.  1037;  Kennedy  v.  Pawtucket,  24 
R.  I.  461,  53  Atl.  317;  Brodbine  v.  Revere, 
182  Mass.  598,  66  N.  E.  607. 

An  ordinance  expressly  authorized  by 
statute  cannot  be  declared  void  upon  the 
ground  that  it  is  an  tmreasonable  and  op- 
pressive exercise  of  the  police  power. 

Chesapeake  d  0.  R.  Co.  v.  Maysville,  24 
Ky.  L.  Rep.  615,  69  S.  W.  728;  McQuillin, 
Mun.  Ord.  p.  181 ;  Danville  v.  Hatcher,  101 
Va.  523,  44  S.  E.  723;  Anderson  v.  State 
(Neb.)  96  N.  W.  149;  Taylor  v.  Sanders- 
ville,  118  Ga.  63,  44  S.  E.  845. 

Fiih,  P.  J.,  delivered  the  opinion  of  the 
court: 

J.  L.  Fitts  was  adjudged  guilty,  in  the  re- 
corder's court  of  the  city  of  Atlanta,  of  vio- 
lating a  certain  municipal  ordinance,  and 
sentence  imposed  on  him  therefor.  He  took 
the  case  by  certiorari  to  the  superior  court, 
where,  upon  the  hearing,  the  certiorari  was 
overruled.  Thereupon  he  sued  out  a  writ  of 
error  to  this  court.  Our  learned  Brother 
Lumpkin,  who  presided  in  the  superior 
court,  rendered  an  opinion  in  the  case, 
which  comes  up  in  the  record,  and  which  is 
as  follows: 

"This  ease  presents  a  contest  of  strength 
between  'Prof.*  Fitts  and  a  municipal  ordi- 
nance of  the  city  of  Atlanta.  The  two  are 
diametrically  opposed  to  each  other,  and 
one  must  yield.  There  is  no  halfway  groiud. 
If  the  ordinance  was  a  legal  and  valid  ordi- 
nance, Prof.  Fitts's  conduct  was  illegal.   If 
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the  professor  is  right,  the  ordinance  is  il- 
legal. The  ordinance  is  contained  in  the 
Municipal  Code  of  1899^  and  reads  as  fol- 
lows: *Sec.  1841.  The  president,  chairman, 
or  other  officer,  or  committee  of  men,  or  any 
persons  who  desire  or  intend  to  call  a  pub- 
lic meeting  of  the  citizens  of  Atlanta,  for 
political  purposes,  shall  notify  the  mayor, 
or  chief  of  police,  of  such  desire  or  intent, 
and  of  the  time  and  place  of  meeting,  before 
said  meeting  is  called,  and,  upon  failure  to 
do  so,  upon  conviction  thereof,  shall  be  fined 
not  exceeding  $50  and  cost,  or  be  imprisoned 
In  the  calaboose  of  the  city  not  exceeding 
thirty  days,  in  the  discretion  of  the  record- 
er's court;  and  upon  receiving  such  notice  it 
shall  be  the  duty  of  the  mayor  or  chief  of 
police  to  attend  such  meeting  with  a  suffi- 
cient police  force  to  preserve  peace  and  or- 
der: Provided,  it  shall  not  be  lawful  to  hold 
any  such  meeting  in  any  of  the  public  streets 
of  the  city  of  Atlanta  without  the  consent 
of  the  mayor  and  council,  or  the  mayor  and 
chairman  of  the  board  of  police  commis- 
sioners of  the  city  of  Atlanta ;  and  any  per- 
son calling  or  holding  any  public  meeting, 
in  any  of  the  streets  of  the  city  of  Atlanta, 
without  such  consent,  shall,  upon  conviction 
thereof  in  the  recorder's  court  of  said  city, 
be  fined  in  a  sum  not  exceeding  $100,  or  im- 
prisoned not  exceeding  thirty  days,  in  the 
discretion  of  the  court.'  The  plaintiflf  in  cer- 
tiorari appears  to  have  made  two  or  three 
speeches  on  the  streets  of  Atlanta  under  per- 
mit or  consent  from  the  mayor  and  chair- 
man  of  the  bonrd  of  police  conunissioners, 
but  his  permit  was  withdrawn.  Afterwards 
he  determined  to  speak  on  the  streets  either 
with  or  without  a  permit  or  consent,  and, 
failing  to  obtain  one,  he  proceeded  in  defi- 
ance of  the  ordinance  and  in  spite  of  it. 
Handbills  were  issued  and  scattered,  of 
which  the  following  is  a  copy: 


f< 


"Great  Sensation! 
Testing  a  City  Ordinance. 


"Free  Street  Lecture  on  Socialism  by  Prof. 
"J.  L.  Fitts  of  South  Carolina. 
Monday,  August  17th,  8  p.  M..  corner  of 
Broad  and  Marietta  streets.  Prof.  Fitts  has 
been  refused  a  permit.  He  will  speak  under 
the  right  guaranteed  by  the  1st  Amendment 
to  the  United  States  Constitution,  which 
was  proposed  by  Jefferson  and  approved  by 
Washington.  If  interrupted,  the  case  will 
be  carried  to  the  United  States  Supremo 
Court.  Shall  we,  who  built  the  streets,  be 
deprived  of  their  use  for  lawfully  assembling 
to  discuss  our  condition  and  needs?  Come 
and  see.  Be  early  and  get  a  good  place. 
Don't  Block  Sidewalks  or  Streets. 

The  Conunittee. 

'*The  petition  states  that  this  was  admit- 
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ted  in  evidence  over  objection,  on  the  ground 
that  there  was  no  evidence  that  said  Fitts 
had  it  printed  or  circulated,  and  it  was  ir- 
relevant; but  there  is  no  assignment  of  er- 
ror on  any  such  grounds,  nor  does  the  mayor 
verify  this  statement  in  his  answer  to  the 
writ  of  certiorari.  The  answer  states  that, 
'as  part  of  its  evidence,  the  city  introduced 
the  poster  which  Fitts  scattered  over  the 
city,  as  set  forth  in  paragraph  10  of  the 
writ  of  certiorari.'  Having  gathered  his 
crowd  in  a  public  street  in*  the  very  heart 
of  the  business  portion  of  the  city,  he  pro- 
ceeded to  make  his  test  of  the  ordinance, 
and  speak  without  any  permit  or  consent. 
At  the  appointed  time,  among  those  who 
answered  his  invitation  were  members  of 
the  police  force;  and,  as  he  had  announced 
a  desire  to  make  a  test  of  the  law,  they  ac- 
commodated him  by  arresting  him  when  he 
refused  to  desist  from  speaking  on  the 
street;  and  on  his  trial  in  the  recorder's 
court,  the  mayor,  presiding,  adjudged  him 
guilty.  He  brings  the  case  to  this  court  by 
writ  of  certiorari.  The  assignments  of  error 
are  numerous,  but  the  leading  ground  of  his 
attack  upon  the  ordinance  is,  in  substance 
that  the  Constitution  of  the  United  States 
and  of  the  state  guarantee  freedom  of 
speech,  and  that  under  this  guaranty  he  had 
a  constitutional  right  to  hold  meetings  and 
make  speeches  in  the  streets  of  Atlanta,  and 
the  ordinance  which  prevented  his  doing  so 
without  a  permit  or  consent  of  the  munici- 
pal officers  was  invaid.  In  several  respects 
the  answer  of  the  mayor  to  the  writ  of  cer- 
tiorari  does  not  agree  with  the '  petition, 
and,  not  being  traversed,  it  must  control. 
The  petition  is  only  taken  as  correct  where 
verified  by  the  answer.  Childs  v.  Moran,  114 
Ga.  320,  40  S.  E.  271.  For  instance,  the 
answer  contains  the  following:  *0n  the 
night  of  the  arrest  of  Fitts  the  permit  had 
been  withdrawn,  but  Fitts  spoke  in  defiance 
of  the  authorities  of  the  city,  and  went  out 
into  Marietta  street,  gathered  a  crowd 
around  him,  and  began  his  speech.  The  side- 
walk was  not  blocked,  but  the  crowd  gath- 
ered around  Fitts  in  the  street.  The  lan- 
guage used  by  Fitts  was  not  obscene  or  vul- 
gar, but  on  the  night  of  his  arrest  he  had 
no  permit  to  speak,  issued  either  from  the 
mayor  or  anyone  else.  He  took  a  box,  and 
placed  same  out  upon  the  roadway,  and, 
standing  thereon,  undertook  to  gather  a 
crowd  around  him.  and  undertook  to  make 
a  speech.'  In  the  evidence  of  the  chief  of 
police  occurred  the  following:  'The  side- 
walk was  not  blocked,  but  people  had  gath- 
ered around  Fitts  out  in  the  street.  The 
people  in  the  street,  of  course,  obstructed 
the  street  where  they  stood.'  Another  wit- 
ness states  that  'the  language  of  Fitts  was 
not   obscene,    but   was    that   calculated   to 
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arouse  strife  and  discord  and  cause  revolu- 
tion. Ue  represented  the  socialists,  and 
seemed  to  be  trying  to  convert  the  people 
to  his  way  of  thinking  by  a  text  [attacks] 
upon  the  government,  legislature,  capital, 
etc.*  Further  on  in  the  answer  it  is  stated 
that  'the  people  gathered  around  him  out  in 
the  street,  and  when  they  undertook  to  ar- 
rest Fitts  a  number  of  his  sympathizers  be- 
came very  much  excited,  and  it  was  neces- 
saiy  to  arrest  them  in  order  to  disperse  the 
a8sembl5'.* 

"The  primary  object  of  streets  is  for  pub- 
lic passage.  They  should  be  kept  open  and 
unobstructed  for  that  purpose.  If  damage 
accrues  to  passers  by  reason  of  improperly 
allowing  them  to  be  used  for  other  purposes, 
the  citv  mav  become  liable.  The  streets  of 
the  city  are  peculiarly  within  the  police 
control  for  the  purpose  of  preserving  and 
protecting  their  use  by  the  public  as  thor- 
oughfares. A  roan  has  many  constitutional 
and  legal  rights  which  he  cannot  lawfully 
exercise  in  the  streets  of  a  city.  Thus,  every 
citizen  has  a  right  to  lawfully  acquire  and 
hold  personal  property ;  but  he  has  no  right, 
constitutional  or  otherwise,  to  insist  on  stor- 
ing his  possessions  in  the  street.  Every  man 
has  the  inalienable  right  to  sleep  and  eat 
(if  he  has  the  edibles),  but  he  has  no  con- 
stitutional right  to  make  his  bed  or  set  his 
table  in  the  street.  Every  man  has  not  only 
the  right  to,  but  he  should,  bathe  and 
cleanse  himself,  and  change  his  raiment,  if 
he  has  a  change.  This  is  a  duty  imposed  by 
his  individual  constitution,  if  not  by  that 
of  his  country.  But  there  is  no  constitu- 
tional right  on  his  part  to  perform  his  ab- 
lutions or  exercise  the  most  necessarv  de- 
nmnds  of  his  nature  in  the  public  streets. 
At  proper  times  and  in  proper  places  one 
may  make  loud  noises,  or  shoot  a  gun,  or 
test  his  lung  power  vocally  to  a  considerable 
extent,  without  offending  against  any  law; 
but  there  is  no  right,  inherent  or  constitu- 
tional, to  make  vociferous  outcries  or  prac 
tice  gunnery  in  the  street.  If  Professor 
Fitt's  idea  of  constitutional  law  were  cor- 
rect, I  see  no  reason  whv  every  citizen 
should  not  claim  a  right  to  use  the  public 
streets  for  the  exercise  of  his  trade,  calling, 
or  profession,  which  may  be  much  more  es- 
sential to  his  welfare  and  that  of  the  public 
than  speech  making  "by  the  plaintiff  in  cer- 
tiorari, however  eloquent,  and  regardless  of 
the  soundness  or  unsoundness  of  his  argu- 
ment. 

"If  the  Constitution,  state  or  Federal, 
guarantees  to  Professor  Fitts  the  right  to 
make  public  speeches  on  the  streets  of  At- 
lanta, why  does  it  not  also  guarantee  the 
same  right  to  every  lecturer  who  may  not  de- 
sire to  hire  a  hall,  and  to  every  showman 
who  wishes  to  exhibit  on  the  highway, 
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or  to  every  mechanic,  artisan,  mer- 
chant, or  other  citizen,  the  right  to  ply  his 
lawful  vocation  in  the  public  thoroughfare? 
The  constitutional  right  to  exercise  one's 
lawful  vocation  is  quite  as  sacred,  and  often 
more  important,  than  the  right  to  make 
speeches;  but  tJie  exercise  of  either  right 
must  yield  to  the  mimicipal  power  properly 
exercised  over  the  streets  for  the  primary 
objects  for  which  they  were  established.  If 
everyone  who  has  some  constitutional  right 
has  also  the  constitutional  right  to  exer- 
cise it  in  the  streets  of  a  city  regardless  of 
municipal  regulations,  these  thoroughfares 
may  soon  become  a  gathering  place  of  a 
numerous  clan  rivaling  those  adjuncts  of 
modern  exhibitions  which,  since  the  term 
was  used  during  the  Columbian  Exposition 
at  Chicago  in  1893,  have  come  to  be  dis- 
tinguished by  the  name  of  'Midway  Plai- 
sance.'  The  right  of  the  public  in  regard  to 
the  streets  is  to  use  them  for  passage  as  pub- 
lic highways,  provided  they  are  used  law- 
fully for  that  purpose.  But  even  the  right 
of  passage  is  subject  to  reasonable  legisla- 
tive regulations  for  the  general  good.  Thus, 
idling  and  loitering  in  the  public  streets  has 
generally  been  prohibited,  and  no  one  has 
yet  doubted  the  constitutionality  of  such 
legislation. 

"In  the  handbill  above  referred  to,  the 
question  is  asked,  'Shall  we,  who  built  the 
streets,  be  deprived  of  their  use  for  lawfully 
assembling  to  discuss  our  conditions  and 
needs?  Who  comprise  the  'committee* 
signing  this  handbill,  or  whether  Professor 
Fitts  was  a  part  of  it  or  all  of  it,  does  not 
appear.  But,  as  it  is  shown  that  he  was  from 
another  state,  and,  so  far  as  disclosed, 
neither  a  citizen,  taxpayer,  property  owner, 
nor  resident  of  Atlanta,  it  is  not  quite  clear 
how  this  question  has  any  relevancy,  or  how 
he  was  one  of  the  *\ve'  who  built  the  streets 
of  the  city,  pr  how  he  derived  any  peculiar 
right  to  use  them  as  a  forum  or  lecture  hall 
because  they  have  cost  the  municipality  or 
the  taxpayers  or  the  abutting  property  own- 
ers money  to  pave  or  repair  or  keep  in  order 
for  public  travel.  I  fear  that  Professor  Fitts 
has  confused  in  his  mind  the  constitutional 
right  of  freedom  of  speech  with  an  imagi- 
nary, though  nonexisting,  right  to  hold  pub- 
lic meetings  and  make  speeches  in  the  pub- 
lic streets  regardless  of  municipal  law  or 
regulations.  It  is  true  that,  under  an  ordi- 
nance prohibiting  speaking  on  the  streets 
without  a  permit,  and  a  charge  that  he  vio- 
lated such  ordinance,  the  defendant  could 
not  be  convicted  of  the  offense  of  obstruct- 
ing the  streets  arising  under  another  ordi- 
nance, although  he  might  be  guilty  of  both 
offenses ;  but.  in  considering  the  reasonable- 
ness or  propriety  of  the  ordinance  on  the 
subject  of  speaking  on  the  public  streets, 
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and  the  necessity  of  police  regulation  and 
control  of  that  subject,  the  liability  to 
cause  obstructions  in  the  streets  interfering 
with  public  passage  and  causing  disorder  is 
a  matter  for  consideration.  Neither  the  pro- 
hibition placed  on  Congress  by  the  1st 
Amendment  of  the  Constitution  of  the 
United  States,  whereby  it  was  declared  that 
'Congress  shall  make  no  law  abridging  the 
freedom  of  speech,'  nor  the  provision  of  the 
Constitution  of  this  state  which  declares 
that  no  law  shall  be  passed  curtailing  or  re- 
straining the  liberty  of  speech,  confers  any 
constitutional  right  to  gather  crowds  and 
make  public  orations  in  the  streets  of  a  city 
regardless  of  the  municipal  control  over 
them. 

"if,  then,  the  plaintiff  in  certiorari  (the 
defendant  in  the  recorder's  court)  had  no 
absolute  or  constitutional  right  to  use  the 
public  streets  of  Atlanta  as  a  place  to 
gather  an  audience  and  speak,  is  the  ordi- 
nance void  on  the  ground  that  it  makes  an 
arbitrary  discrimination  in  favor  of  some 
against  others,  because  it  requires  a  permit 
or  consent  to  be  obtained,  and  prohibits 
holding  public  meetings  on  the  streets  with- 
out one?  Under  the  general  powers  usually 
conferred  on  cities,  or  what  is  sometimes 
spoken  of  as  the  'general  welfare  clause'  in 
municipal  charters,  the  corporate  authori- 
ties could  pass  reasonable  regulations  for 
the  preservation  and  keeping  of  their  streets 
open  and  unobstructed  for  travel  and  pre- 
venting disorder  upon  them.  Not  content 
Avith  this  general  power,  the  city  of  Atlanta 
obtained  an  amendment  to  its  charter  in 
1893,  which  contains  the  following  lan- 
guage: 'The  mayor  and  general  council  of 
said  city  of  Atlanta  is  empowered  to  pro- 
vide, by  ordinance,  for  the  regulation  of  pub- 
lic meetings  and  public  speaking  in  the 
streets  of  said  city  of  Atlanta  by  preventing 
the  obstruction  of  the  streets  of  said  city 
or  the  gathering  of  disorderly  crowds  in  said 
streets.'  City  Code  of  1899,  48.  The  ordi- 
nance quoted  above  does  not,  on  its  face, 
make  any  discrimination,  or  say  that  certain 
persons,  or  persons  of  certain  classes,  might 
speak  on  the  streets  and  certain  others 
should  not  do  so.  It  says  that  none  shall  do 
so  without  a  permit  or  consent  from  certain 
officers.  By  its  own  terms  it  is  not  discrim- 
inative. Is  it  invalid  because  it  requires  a 
permit  or  consent  before  any  person  shall 
be  allowed  to  speak  on  the  streets,  or  be- 
cause it  provides  for  the  granting  of  such 
permit  by  the  mayor  and  chairman  of  the 
board  of  police  commissioners?  Counsel  for 
plaintiff  in  certiorari  have  cited  but  one 
case  on  this  subject, — that  of  Tick  Wo  v. 
Hopkins,  118  U.  S.  356-374,  30  L.  ed.  220- 
227.  6  Sup.  Ct.  Rep.  1064,  1065.  In  that  case 
an  ordinance  was  passed  which  contained 
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the  folloAving  provision:  'Section  1.  It  shall 
be  imiawful,  from  and  after  the  passage  of 
this  order,  for  any  person  or  persons  to  es- 
tablish, maintain,  or  carry  on  a  laundry 
within  the  corporate  limits  of  the  city  and 
county  of  San  Francisco,  without  having 
first  obtained  the  consent  of  the  board  of 
supervisors,  except  the  same  be  located  in  a 
building  constructed  either  of  brick  or 
stone.'  Other  sections  of  the  ordinance  pro- 
hibited the  erection  or  maintaining  of  any 
scaffolding  on  any  building  without  obtain- 
ing written  permission  of  the  board  of  super- 
visors, and  provided  punishment  for  the 
violation  of  the  ordinance.  Yick  Wo  and 
others  were  imprisoned  for  violating  this 
ordinance.  The  case  arose  on  the  application 
for  a  "writ  of  habeas  corpus.  On  the  return 
of  the  writ  and  the  hearing  then  hftd  the 
evidence  plainly  showed  that  the  great  ma- 
jority of  the  laundries  in  the  city  were,  op- 
erated by  Chinamen  in  wooden  buildings; 
that  the  board  of  supervisors  arbitrarily  re- 
fused to  consent  for  them  to  continue  to  do 
business  in  these  wooden  buildings,  although 
a  similar  right  was  granted  to  Caucasians. 
Yick  Wo  showed  that  he  had  a  city  license 
which  had  not  expired;  that  he  had  been 
engaged  in  the  laundry  business  in  the  same 
premises  and  building  for  twenty-two  years 
previously;  that  he  had  a  license  from  the 
board  of  fire  wardens,  which  showed  that 
they  had  inspected  the  premises,  and  found 
all  proper  arrangements  for  carrying  on  the 
business;  that  the  stove,  washing  and  dry- 
ing apparatus,  etc.,  were  in  good  condition, 
and  their  use  not  dangerous  to  the  sur- 
rounding property  from  fire;  and  that  all 
proper  precautions  had  been  taken  to  com- 
ply with  the  provisions  of  the  ordinance  in 
respect  to  the  fire  limits  and  making  regu- 
lations concerning  the  erecting  and  use  of 
buildings  in  the  city;  and  also  that  he  had 
a  certificate  from  the  health  officer  showing 
that  the  premises  had  been  inspected  by 
him,  and  found  to  be  sufficiently  and  prop- 
erly drained,  and  that  all  proper  arrange- 
ments for  carrying  on  the  business  of  a 
laimdry  without  injury  to  the  sanitary  con- 
ditions of  the  neighborhood  had  been  com- 
plied with.  Under  the  facts  disclosed,  the 
Supreme  Court  of  the  United  States  held 
that  the  ordinance  and  its  administration 
were  evidently  intended  to  discriminate 
against  the  Chinese  on  account  of  their 
race,  and  that  it  was  an  arbitrary  effort  to 
drive  them  out  of  business  in  favor  of  their 
Caucasian  rivals.  The  following  extract 
from  the  opinion  of  Mr.  Justice  Matthews 
will  serve  to  indicate  the  real  basis  of  the 
decision:  *It  appears  that  both  petitioners 
have  complied  with  every  requisite  deemed 
by  the  law  or  by  the  public  officers  charged 
with   its   administration  necessary  for  the 
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protection  of  neighboring  property  from  fire, 
or  as  a  precaution  against  injury  to  the 
public  health.  No  reason  whatever,  except 
the  will  of  the  supervisors,  is  assigned  why 
they  should  not  be  permitted  to  carry  on, 
in  the  accustomed  manner,  their  harmless 
and  useful  occupation,  on  which  they  depend 
for  a  livelihood.  And  while  this  consent  of 
the  supervisors  is  withheld  from  them  and 
from  two  himdred  others,  who  have  also  pe- 
titioned, all  of  whom  happen  to  be  Chinese 
subjects,  eighty  others,  not  Chinese  subjects, 
are  permitted  to  carry  on  the  same  business 
under  similar  conditions.  The  fact  of  this 
discrimination  is  admitted.  No  reason  for 
it  is  shown,  and  the  conclusion  cannot  be  re- 
sisted that  no  reason  for  it  exists  except 
hostility  to  the  race  and  nationality  to 
which  the  petitioners  belong,  and  which,  in 
the  eye  of  the  law  is  not  justified.'  That  im- 
prisonment under  an  ordinance,  the  object  of 
which  was  to  drive  out  of  business  and  pre- 
vent from  exercising  a  legitimate  and  use- 
ful calling  a  number  of  persons,  merely  be- 
cause they  were  Chinese,  in  the  interest  of 
competitors  of  another  race,  was  illegal, 
presents  a  very  diiferent  question  from  that 
involved  in  the  present  case;  nor  does  the 
ruling  that,  although  the  ordinance  involved 
may  have  been  fair  and  impartial  in  appear- 
ance, yet,  if  it  was  administered  by  public 
authority  with  an  evil  eye  and  an  imequal 
hand,  so  as  practically  to  make  ill^al  dis- 
criminations between  persons  in  similar  cir- 
cumstances material  to  their  rights,  impris- 
onment so  brought  about  was  illegal,  control 
the  present  case.  Here  no  business  or  useful 
occupation,  established  or  to  be  established, 
was  involved.  The  right  of  a  man  to  ply  his 
trade  or  business  occupying  property  owned 
or  rented  by  him,  by  which  he  serves  the 
public  and  earns  an  honest  livelihood,  is 
very  different  from  the  alleged  right  con- 
tended for  in  this  case,  to  hold  meetings  and 
make  public  speeches  in  the  public  streets 
of  the  city.  The  municipal  authorities  did 
not  prohibit  Professor  Fitts  from  speaking 
altogether,  but  prohibited  him  from  holding 
public  meetings  and  speaking  in  the  streets 
without  a  permit  or  consent,  and  he  was 
•convicted  when  he  did  so  with  the  express 
purpose  of  violating  the  municipal  ordi- 
nance and  asserting  an  alleged  right  which 
he  did  not  have.  One  who  gathers  a  crowd 
in  a  public  street  under  the  invitation  ex- 
pressed in  a  handbill,  announces  an  inten- 
tion to  violate  and  test  a  police  regulation, 
moimts  a  box,  and  insists  on  speaking, 
though  requested  to  desist  by  the  authori- 
ties>  can  hardly  claim  to  be  in  the  same 
oategoiy  with  those  who  pursue  lawful  and 
useful  occupations,  and  who  desire  to  use 
property  owned  or  rented  by  them  in  the 
<M>nduct  of  their  legitimate  business. 
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"In  Com,  V.  Pluisted,  148  Mass.  375,  2  L. 
R.  A.  142,  12  Am.  St.  Rep.  566,  19  N.  E. 
224,  a  rule  was  passed  by  the  board  of  police 
forbidding  singing  or  playing  or  performing 
on  instruments  in  the  streets  without  the 
license  of  the  board  of  police.  A  member  of 
the  Salvation  Army,  playing  on  a  musical 
instrument,  contested  the  rule,  and  the  case 
was  carried  to  the  supreme  court.  In  the 
decision  it  was  held  that  it  is  not  an  imcon- 
stitutionai  delegation  of  power  for  the  leg- 
islature to  authorize  a  city  council  to  em- 
power the  ciiy  board  of  police  to  make  rules 
and  regulations  with  reference  to  itinerant 
musicians;  and  that  the  constitutional  right 
of  freedom  of  worship  did  not  prevent  the 
adoption  of  reasonable  rules  for  the  use  of 
the  streets.  In  the  case  of  Centralia  v. 
Smith,  103  Mo.  App.  438,  77  S.  W.  488,  it 
was  held  that  a  city  ordinance  prohibiting 
the  explosion  of  firecrackers  without  the 
written  consent  of  the  mayor  is  within  the 
police  power  of  the  city.  *A  city  ordinance 
prohibiting  the  explosion  of  firecrackers 
without  the  written  consent  of  the  mayor  is 
not  void  as  a  delegation  of  legislative  power 
to  the  mayor.'  Without  discussing  this 
fully,  it  may  be  said  that,  of  course,  if  the 
statute  Itself  were  unconstitutional,  or  the 
administration  of  the  law  were  in  excess  of 
the  authority,  or  in  violation  of  the  Consti- 
tution, the  ruling  might  be  otherwise.  See 
also  Kansas  City  v.  Masiin,  169  Mo.  80, 
68  S.  W.  1037;  Kennedy  v.  Pawtuoket,  2A 
R.  I.  461,  63  Atl.  317;  Brodhvne  v.  Revere, 
182  Mass.  598,  66  N.  E.  607. 

"There  was  nothing  on  the  face  of  this 
ordinance  to  stamp  it  as  unconstitutional. 
When  a  case  of  capricious,  malicious,  or  ar- 
bitrary action  arises,  the  courts  will  deal 
with  it  as  the  law  requires;  but  I  do  not 
think  that  this  is  one  of  them.  The  answer 
of  the  mayor  to  the  writ  of  certiorari  shows 
that  there  was  ample  room  for  the  legiti- 
mate exercise  of  discretion  in  refusing  a 
permit  to  the  plaintiff  in  certiorari;  and 
the  manner  in  which  he  proceeded  to  get  up 
his  crowd  in  the  street,  and  the  disorder 
which  the  answer  of  the  mayor  shows  fol- 
lowed when  the  police  sought  to  cause  him 
to  desist,  indicate  that  there  may  have  been 
good  groimds  for  the  way  in  which  the  dis- 
cretion was  exercised.  While  he  may  have 
been  guilty  of  no  actual  acts  of  disorder  him- 
self, yet  the  gathering  of  the  crowd  in  the 
street  for  the  express  purpose  of  violating  the 
municipal  ordinance,  the  practical  dare  to  the 
municipal  authorities  to  interfere  with  him, 
and  the  disorder  occurring  when  they  did 
so,  as  well  as  the  other  evidence  in  the  case, 
indicate  that  the  exercise  of  the  discretion 
on  the  part  of  the  mayor  and  chairman  of 
the  board  in  refusing  the  permit  was  not  so 
arbitrary  or  capricious  as  to  warrant  a  find- 
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ing  that  either  the  ordinance  or  the  admin- 
istration of  it  was  unconstitutional.  In 
Montroas  v.  State,  72  Ga.  261  (5),  53  Am. 
Rep.  840,  it  is  said:  'Every  person  is  pre- 
sumed to  intend  the  natural  and  legal  conse- 
quence of  his  conduct;  and  where  the  agent 
of  a  newspaper,  know^ing  of  the  law  of  this 
state  against  circulating  obscene  literature, 
violated  it  for  the  express  purpose  of  mak- 
ing a  test  case  or  of  vindicating  the  charac- 
ter of  his  paper,  and,  to  insure  a  prosecu- 
tion, sought  the  chief  of  police,  and  gave 
him  copies  of  the  paper,  he  cannot  com- 
plain that  he  succeeded  in  obtaining  a  prose- 
cution, or  that  the  court,  in  its  charge,  did 
him  injustice  as  to  the  intent  with  which  he 
committed  the  act,  although  the  result  of 
his  experiment  was  different  from  that 
which  he  anticipated.'  In  the  present  case 
not  only  were  the  handbills  referred  to  scat- 
tered, but  the  plaintiif  in  certiorari  gave 
written  notice  to  the  mayor  of  his  intention 
to  speak  on  the  streets  of  Atlanta,  in  spite 
of  the  fact  that  he  had  no  permit  or  consent. 
I  hold  that  no  constitutional  right  of  the 
plaintiff  in  certiorari  has  been  violated. 

"There  was  no  error  in  refusing  the  mo- 
tion for  a  continuance  under  the  facts  set 
out  in  the  mayor's  answer.  Nor  was  there 
any  error  on  the  part  of  the  mayor  in  hold- 
ing that  he  was  not  disqualified  to  preside, 
under  the  statements  in  the  answer.  The  or- 
dinance was  not  void  for  any  of  the  reasons 


assigned,  nor  was  the  sentence  so  excessive 
as  to  be  illegal  under  the  facts  of  the  caae. 
Whitten  v.  8tat€,  47  Ga.  297.  Nor  does  the 
answer  of  the  mayor  verify  the  statements 
of  the  plaintiff  as  to  the  sentence.  Childs  v. 
Moran,  114  Ga.  320  (2),  40  S.  E.  271. 

'*The  assignment  of  error  in  regard  to  the 
admission  of  evidence  concerning  the  former 
speeches  and  conduct  of  the  plaintiff  in  cer- 
tiorari might  be  disregarded  on  the  ground 
that  it  is  too  vague  and  general,  and  lade- 
ing  in  specification.  But  if  it  be  considered 
that  he  sought  to  attack  the  conduct  of  the 
mayor  and  the  chairman  of  the  board  of 
police  commissioners  on  the  ground  'that  in 
denying  him  a  permit  they  acted  arbitrarily 
and  capriciously,  it  was  legitimate  to  show 
his  previous  conduct  and  language,  and  the 
circumstances  imder  which  the  municipal 
authorities  exercised  the  authority  vested 
in  them. 

*'Upon  the  whole  case  I  am  of  opinion  that 
the  certiorari  should  be  overruled,  and  the 
judgment  of  the  mayor  allowed  to  stand; 
and  an  order  will  be  entered  accordingly." 

In  our  opinion,  the  reasoning  and  autiiori- 
ties  cited  in  the  foregoing  opinion  clearly 
establish  the  conclusions  therein  stated,  and 
the  certiorari  was  properly  overruled. 

Judgment  affirmed. 

All  the  Justices  concur. 
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*1.  An  ordinance  tltat  provides,  "It 
■ball  be  anlanvf al  for  any  person  main- 
taining any  saloon,  barroom,  or  drinking  shop, 
or  any  apartment  thereto  attached,  to  per- 
mit females  to  enter  their  said  places  of 
business,"  Is  uncoDstitutlonal. 

2.  A  citF  may  by  ordinance  problbit 
females  from  enterlna:  places  where 
Intoxicating  liquors  are  sold,  for  Immoral 
purposes. 

8.  An  ordinance  tbat  provides  a  pnn- 
isbment  by  Une  of  not  less  than  $25,  nor 
more  than  |200,  or  by  Imprisonment  In  the 
city  Jail  for  not  less  than  ten  days,  nor  more 
than   sixty   days,   for  violation   of   an   ordl- 

*HeadBote8  by  Stockslageb,  Ch.  J. 

Note. — As  to  constitutionality  of  discrimi- 
nation against  women  In  police  regulations,  see 
also,  in  this  series,  Gastlneau  v.  Com.  49  L.  R. 
A.  Ill,  and  note,  and  Adams  v.  Cronln,  63  L. 
R.  A.  61. 
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nance  that  prohibits  females  from  entering 
their  places  of  business  for  immoral  pur- 
poses, is  not  void  or  unconstitutional  for 
the  reason  tbat  It  Is  unreasonable  or  op- 
pressive. 

(January  14,  1905.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Ada  Gountv 
convicting  him  of  violating  a  municipal  or- 
dinance.   Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  C.  C.  Cavaiiali,  for  appellant: 

The  ordinance  is  invalid,  imreasonable, 
unjust,  unfair,  void,  and  contravenes  the 
principle  of  common  right. 

Gastenau  v.  Com.  108  Ky.  473,  49  L.  R. 
A.  Ill,  94  Am.  St.  Rep.  386,  56  S.  W.  7u5; 
Re  Ah  Juxjo,  29  Fed.  181 ;  Re  Maguire,  57 
Cal.  604,  40  Am.  Rep.  125;  Hechinger  v. 
Maysville,  22  Ky.  L.  Rep.  486,  49  L.  R.  A. 
114,  57  S.  W.  619;  1  Dill.  Mun.  Ck)rp.  4th 
ed.  §  322;  21  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  990. 

An  ordinance  which  the  city  passes  in  the 
exercise  of  the  power  given  it  must  be  rea- 
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Bonable,  and  the  courts  have  authority  to 
inquire  into  that  question  to  a  greater  ex- 
tent than  they  have  with  reference  to  state 
statutes. 

1  McClain,  Crim.  Law,  §  65;  21  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  985. 

Whether  an  ordinance  is  reasonable  or  not 
is  a  question  solely  for  the  court. 

Com,  V.  Worcester,  3  Pick.  462;  State  v. 
Overton,  24  N.  J.  L.  435,  61  Am.  Dec.  671; 
Angell  &  A.  Priv.  Corp.  §  357;  Helena  v. 
Dwyer,  64  Ark.  424,  39  L.  R.  A.  266,  62  Am. 
St.  Rep.  206,  42  S.  W.  1071 ;  Haynes  v.  Cape 
May,  50  N.  J.  L.  55,  13  Atl.  231. 

An  ordinance  is  to  be  tested  by  its  own 
terms. 

Re  Wong  Hane,  108  Gal.  680,  49  Am.  St. 
Rep.  138,  41  Pac.  693;  Lo8  Angeles  County 
V.  Hollywood  Cemetery  Asso.  124  Cal.  344, 
71  Am.  St.  Rep.  75,  57  Pac.  153. 

The  penalty  prescribed  for  the  violation 
of  this  ordinance  is  imreasonable,  and  the 
ordinance  is  therefore  void. 

Re  Ah  You,  88  Cal.  99,  11  L.  R.  A.  408, 
22  Am.  St.  Rep.  280,  25  Pac.  974. 

Messrs.  C*  F.  Neal  and  F.  B.  Kinyon, 
for  respondent: 

The  occupation  of  appellant  is  one  in 
which  he  had  no  inherent  and  indefeasible 
right  to  engage. 

Black,  Intoxicating  Liquors,  §§  37,  39; 
Qiozza  V.  Tieman,  148  U.  S.  657,  37  L.  ed. 
599,  13  Sup.  Ct.  Rep.  721;  Bartemeyer  v. 
lotca,  18  Wall.  129,  21  L.  ed.  929;  License 
Cases,  5  How.  604,  12  L.  ed.  256;  Mugler 
V.  Kansas,  123  U.  S.  623,  31  L.  ed.  205,  8 
Sup.  Ct.  Rep.  273;  Crowley  v.  Ckristensen, 
137  U.  S.  86,  34  L.  ed.  620,  11  Sup.  Ct. 
Rep.  13. 

The  ordinance  was  valid. 

Ew  parte  Hayes,  98  Cal.  555,  20  L.  R.  A. 
701,  33  Pac.  337;  Foster  v.  Police  Comrs. 
102  Cal.  483,  41  Am.  St.  Rep.  194,  37  Pac. 
763;  Adams  v.  Cronin,  29  Colo.  488,  63  L. 
R.  A.  61,  69  Pac.  590,  192  U.  S.  108,  48  L. 
ed.  365,  and  note,  24  Sup.  Ct.  Rep.  219. 

Mr.  John  A.  Basley,  Attorney  General, 
also  for  respondent. 

StoclulaseT,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

This  action  was  commenced  before  the 
police  magistrate  of  Bois^,  and  charged  de- 
fendant with  permitting  a  female  (one  Rena 
Morrow)  to  enter  and  remain  in  a  saloon 
maintained  by  defendant,  in  violation  of  an 
ordinance  of  the  said  city.  A  trial  was  had, 
and  defendant  was  convicted  in  that  court, 
and  an  appeal  taken  to  the  district  court. 
A  trial  was  had  in  that  court  at  the  Febru- 
ary, 1904,  term,  and  defendant  was  con- 
victed, and  sentenced  to  pay  a  fine  of  $25 
and  costs.  The  appeal  is  from  this  judg- 
ment. 
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This  prosecution  is  based  on  the  follow- 
ing section  of  the. ordinance  of  the  city  of 
Bois^:  "Sec.  858.  It  shall  be  unlawful  for 
any  person  maintaining  any  saloon,  bar- 
room, or  drinking  shop,  or  any  apartment 
thereto  attached,  to  permit  females  to  enter 
their  said  place  of  business  or  maintain  any 
sign,  or  offer  any  inducement  or  any  invita- 
tion to  females  to  enter  any  such  saloon, 
barroom,  or  drinking  shop  kept  within  the 
city  of  Bois^.  Approved  Sept.  24th,  1903." 
This  section  was  introduced  in  evidence,  and 
was  the  state's  exhibit  A.  State's  exhibit  B 
follows:  "Any  person  violating  any  of  the 
provisions  of  §§  855,  856,  857,  or  858,  shall, 
upon  conviction  before  the  police  magis- 
trate, be  pimished  by  a  fine  not  less  than 
$25.00,  nor  more  than  $200.00,  or  by  im- 
prisonment in  the  city  jail  for  not  less  than 
ten  days  nor  more  than  sixty  days."  Sec- 
tion 872  provides:  "In  all  cases  where  a  fine 
shall  be  imposed  upon  a  person  for  a  viola- 
tion of  anv  of  the  ordinances  of  said  Boise 
city,  such  fine  may  be  collected  under  the 
ordinances  of  said  city  and  laws  of  Idaho, 
or  by  imprisonment  at  hard  labor  in  the 
city  prison,  or  by  working  any  person  sen- 
tenced to  such  imprisonment  upon  the 
streets,  parks,  public  squares,  workhouse,  or 
house  of  correction,  during  the  term  there- 
of,* until  such  fine  and  costs  be  paid,  at  the 
rate  of  one  day  for  every  $2  of  said  fine  and 
costs,  provided  the  total  time  of  imprison- 
ment shall  not  exceed  sixty  days." 

It  is  first  urged  by  counsel  for  appellant 
that  "this  objection  to  the  introduction  In 
evidence  of  §§  858  and  859  [plaintiff's  ex- 
hibits A  and  B]  should  have  been  sustained, 
for  the  reason  that  such  sections  of  the  re- 
vised ordinances  of  Bois6  city  are  invalid, 
void,  unreasonable,  and  an  interference  with 
individual  liberty  granted  to  the  citizens  of 
Idaho  by  the  constitutional  laws  of  Idaho, 
and,  in  its  operation,  imposes  an  unjust  and 
illegal  punishment  upon  the  owners  of 
places  where  liquors  are  sold,  whenever  a 
female  enters  said  places,  although  she  may 
enter  there  upon  lawful  business,  and  cre- 
ates an  unequal,  unjust,  and  illegal  dis- 
crimination against  women  who  enter  such 
places  upon  lawful  business."  This  seems, 
from  the  record,  to  be  the  sole  question  pre- 
sented for  our  consideration  in  this  appeal. 
If  the  section  of  the  ordinance  state's  ex- 
hibit A  is  valid,  we  do  not  think  the  penalty 
provided  by  state's  exhibit  B  too  severe. 
The  evident  intent  of  both  sections,  above  re- 
ferred to,  is  in  the  interest  of  morals,  and 
for  the  general  good  of  the  people  of  the 
city.  All  good  citizens  should  join  in  an  ef- 
fort to  protect  the  people  from  immoral  in- 
fiuences,  and  especially  the  young  people  of 
the  community.    With  this  object  in  view. 
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we  will  examine  the  provisions  of  the  ordi- 
nance in  controversy. 

In  support  of  his  contention  that  the  pro- 
vision of  the  ordinance  under  discussion  is 
invalid,  void,  unreasonable,  and  an  inter- 
ference with  individual  liberty,  counsel  for 
appellant  cites  Gaatenau  v.  Com,  108  Ky. 
473,  49  L.  R.  A.  Ill,  94  Am.  St.  Rep.  386, 
56  S.  W.  705.  The  ordinance  in  that  case  is 
dissimilar  in  some  particulars  to  the  one 
under  consideration,  but  the  reasons  for  de- 
claring the  ordinance  unconstitutional  seem 
^to  be  applicable  to  the  case  at  bar.  The  lan- 
guage of  the  ordinance  is  as  follows :  ''Be  it 
ordained  by  the  board  of  council  of  the  city 
of  Middlesboro,  Bell  county,  Kentucky :  ( 1 ) 
That  it  shall  be  imlawful  for  any  woman 
to  go  in  and  out  of  any  building  where  a 
saloon  is  kept  offering  for  sale  any  spiritu- 
ous, vinous,  and  malt  liquors,  or  to  frequent, 
loaf,  or  stand  around  said  building  within 
50  feet  thereof.  (2)  That  it  shall  be  unlaw- 
ful for  any  saloon  keeper,  or  his  clerk,  or 
employees,  to  allow  or  permit  any  woman  or 
women  to  come  in  or  out  of  his  building 
where  spirituous,  ^dnous,  and  malt  liquors 
are  sold  or  offered  for  sale,  and  it  shall  be 
the  duty  of  said  saloon  keeper,  clerk,  or  em- 
ployees to  immediately  notify  the  officers 
that  the  1st  section  of  this  ordinance  has 
been  violated,  giving  the  name  and  color  of 
the  offender."  These  two  sections  are  fol- 
lowed by  §  3,  which  provides  for  the  punish- 
ment of  the  proprietor  if  he  violates  §  2, 
and  for  the  offender  if  she  violates  §  1.  The 
Kentucky  court,  speaking  through  Mr.  Jus- 
tice Guffy,  disposes  of  the  case  in  the  fol- 
lowing concise  and  forcible  language:  "It  is 
contended  for  appellee  that  the  sole  object 
of  the  ordinance  is  to  regulate  and  control 
the  sale  of  liquors,  by  reason  of  the  fact  that 
very  disreputable,  low,  and  vile  women  con- 
gregate in  and  about  saloons  and  places 
where  liquor  is  sold,  thereby  causing  af- 
frays, fights,  murder,  and  other  crimes. 
.  .  .  It  seems  to  us  that  the  ordinance 
in  question  is  unreasonable  and  an  unnec- 
essary interference  with  individual  liberty, 
and  tends  to  subject  the  vendor  of  liquors, 
as  well  as  citizens,  to  unreasonable  prosecu- 
tions. If  the  ordinance  only  included  the 
persons  mentioned  in  appellee's  brief,  we  are 
not  prepared  to  say  that  it  would  be  invalid.. 
But  it  might  be  that  very  good  women 
would,  for  proper  and  legal  purposes,  find  it 
necessary  to  go  into  a  building  where  liquors 
are  sold;  .  .  .  and,  besides,  we  know 
of  no  rule  of  law  which  prohibits  a  well- 
behaved  woman,  for  a  lawful  purpose  and  in 
a  lawful  manner,  from  going  into  or  near 
a  saloon.  It  may  be  taken  for  granted  that 
it  is  not  often  that  such  would  be  the  case, 
but  the  ordinances  in  question  make  no  ex- 
ceptions. ]f  the  citizens  of  Middlesboro 
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choose  to  have  saloons  established  where 
liquor  is  sold,  it  follows  that  all  orderly 
and  well-behaved  persons  have  a  right,  in  an 
orderly  manner,  and  for  a  lawful  purpose,  to 
visit  such  saloons.'*  The  judgment  was  re- 
versed and  the  lower  court  directed  to  ad- 
judge the  ordinance  in  question  invalid  and 
unconstitutional.  For  the  reason  that  this 
case  is  particularly  applicable  to  the  case 
at  bar,  we  have  quoted  almost  the  entire 
opinion.  Counsel  for  respondent  urges  that 
the  ordinance  under  consideration  in  the 
case  above  cited,  after  making  it  a  misde- 
meanor for  "a  woman  to  go  into  a  building 
where  liquor  was  sold,"  went  further,  and 
provided  that  it  was  a  misdemeanor,  also, 
for  a  woman  to  "stand  within  50  feet  of  such 
building."  Counsel  for  respondent  further 
say:  "The  last  clause  of  this  ordinance  is 
an  obviously  unnecessary  interference  with 
personal  liberty,  which  finds  no  parallel  in 
the  ordinance  in  question  in  the  case  at  bar." 
It  is  true  that  the  ordinance  in  the  Ken- 
tucky case  does  add  the  last  clause,  as  sug- 
gested by  counsel,  and  that  no  such  provi- 
sion is  contained  in  the  ordinance  under  con- 
sideration ;  but  it  will  be  observed  that  the 
court  in  passing  upon  the  provisions  of  the 
ordinance,  devoted  nearly  the  entire  opinion 
to  a  discussion  of  the  clause  that  prohibited 
women  from  entering  a  building  where  in- 
toxicating liquors  were  sold. 

In  Re  Ah  Jow,  29  Fed.  181,  it  is  shown 
that  the  city  of  Modesto  passed  an  ordi- 
nance, one  section  of  which  provided  that 
"every  person  who,  in  the  city  of  Modesto, 
keeps  or' maintains  any  room  or  other  place 
where  opium,  or  any  of  its  preparations,  is 
sold  or  given  away,  and  every  person  who 
resorts  to,  frequents,  or  visits  such  room  or 
place  is  guilty  of  a  misdemeanor:  Provided, 
that  this  section  shall  not  apply  to  the  sale 
or  gift  of  any  of  the  preparations  of  opium 
by  any  druggist  for  any  ailment  not  caused 
by  the  use  of  opium,  or  any  of  its  prepara- 
tions." llie  opinion,  which  is  by  Mr.  Jus- 
tice Sawyer,  on  this  particular  feature  of 
the  ordinance,  says:  "This  language  is  ex- 
tremely comprehensive^  i^nd  embraces  every 
possible  case  of  visiting 'such  room  or  place,' 
no  matter  whether  for  a  proper  and  lawful, 
or  improper  and  imlawful,  purpose ;  whether 
the  party  has  knowledge  or  is  ignorant  of 
the  character  of  the  'room  or  place ;'  whether 
he  visits  it  innocently,  or  otherwise.  Neither 
knowledge  nor  purpose  of  the  visit  is  made 
an  element  of  the  offense.  The  mere  fact 
of  going  there,  without  any  other  element, 
is  made  an  offense." 

In  Hechinger  v.  Maysville — another  Ken- 
tucky case  by  Mr.  Justice  Guffy,  22  Ky.  L. 
Rep.  486,  49  L.  R.  A.  114,  67  S.  W.  619,— 
the  ordinance  provided  "that  it  shall  be 
unlawful  for  [any]  person  or  persona  other 
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than  the  husband,  father,  brother,  or  male 
relative,  to  associate,  escort,  converse,  or 
loiter  witli  any  female  known  as  a  common 
prostitute,  either  by  day  or  by  night,  upon 
any  of  the  streets  or  alleys  of  the  city  of 
Maysville,  and  any  person  or  persons  other 
than  the  said  husband,  father,  brother,  or 
•other  male  relative,  so  offending  shall, 
upon  conviction  thereof,  before  the  police 
court  in  said  city  be  fined."  It  is  said  in 
the  opinion:  ''Manifestly  the  ordinance  was 
intended  to  accomplish  a  proper  and  lauda- 
ble object,  but  it  seems  to  us  that  it  is  not 
properly  guarded.  .  .  .  Any  person 
should  be  allowed  to  converse  with  such  a 
female  long  enough  to  transact  any  neces- 
sary and  legitimate  business." 

Mr.  Dillon,  in  his  work  on  Municipal  Cor- 
porations, vol.  1 .  4th  ed.  §  322,  in  discussing 
the  powers  of  municipal  corporations  to  en- 
act laws  or  ordinances  for  the  punishment 
of  crime,  says:  "As  it  would  be  unrea- 
sonable and  unjust  to  make,  under  the  same 
circumstances,  an  act  done  by  one  person 
penal,  and,  if  done  by  another,  not  so,  ordi- 
nances which  have  this  effect  cannot  be  sus- 
tained. Special  and  unwarranted  discrim- 
ination or  unjust  or  oppressive  interference 
in  particular  cases  is  not  to  be  allowed.  The 
powers  vested  in  municipal  corporations 
should,  as  far  as  practicable,  be  exercised  by 
ordinances  general  in  their  nature  and  im- 
partial in  their  operation."  See  §  325,  same 
■author  and  volume. 

In  21  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  090, 
tinder  the  head  of  Contravention  of  common 
right,  this  subject  is  discussed,  and  the  au- 
thorities of  a  large  number  of  the  states 
bearing  on  this  question  cited.  Mr.  Mc- 
Clain  on  Criminal  Law,  vol.  1,  §  65,  in  dis- 
oussing  the  subject  of  reasonableness  of  or- 
dinances, says:  "An  ordinance  which  the 
•city  passes  in  the  exercise  of  the  powers 
given  it  must  be  reasonable,  and  the  courts 
have  authority  to  inquire  into  that  question 
to  a  greater  extent  than  they  have  with  ref- 
erence to  state  statutes;"  citing  a  number  of 
authorities  to  support  the  text.  On  the 
same  subject  we  find  the  following  language 
in  21  Am.  &  Eng.  Enc.  Ijaw,  2d  ed.  p.  985: 
'*It  is  well  established,  as  a  general  rule, 
that  ordinances,  in  order  to  be  valid  and 
binding,  must  be  reasonable,  and  not  arbi- 
trary or  oppressive;  and  ordinances  which 
do  not  conform  to  this  requirement  will  be 
declared  void."  Numerous  cases  are  cited 
from  many  of  the  American  states  in  sup- 
port of  this  rule.  In  Com,  v.  Worcester,  3 
Pick.  462,  it  is  said:  "Whether  a  by-law  be 
reasonable  or  not  is  for  the  court  to  de- 
termine." 

For  a  very  able  and  interesting  discus- 
sion of  the  powers  and  duties  of  city  au- 
thorities, as  well  as  the  courts  in  passing 
67  L.  R.  A. 


upon  questions  similar  to  the  one  before  us, 
see  Helena  v.  Dwyer,  64  Ark.  424,  39  L.  R. 
A.  266,  62  Am.  St.  Rep.  206,  42  S.  W.  1071'. 
In  support  of  the  contention  that  this  or- 
dinance should  be  sustained,  counsel  for  re- 
spondent rely  upon  Adams  v.  Cronin,  29 
Colo.  488,  63  L.  R.  A.  61,  69  Pac.  590,— 
a  Colorado  case.  We  have  read  this  case 
with  must  interest  and  care,  and  are  in  full 
accord  with  every  principle  of  law  enunci- 
ated. A  careful  examination  of  this  case, 
however,  discloses  that  a  very  different  ordi- 
nance was  before  the  Colorado  court  for  de- 
termination from  the  one  we  are  called  upon 
to  construe.  Section  745  of  the  Denver  ordi- 
nance provided:  "Each  and  every  liquor 
saloon,  dramshop,  or  tippling-house  keeper, 
.  .  .  who  shall  have  or  keep  in  connec- 
tion with  or  as  part  of  such  liquor  saloon, 
dramshop,  or  tippling  house,  any  wineroom 
or  other  place  either  with  or  without  door 
or  doors,  curtain  or  curtains,  or  screen  of 
any  kind,  into  which  any  female  person 
shall  be  permitted  to  enter  from  the  outside, 
or  from  such  liquor  saloon,  dramshop,  or 
tippling  house,  and  there  be  supplied  with 
any  kind  of  liquor  whatsoever,  shall,  upon 
conviction,  be  fined  as  hereinafter  provid- 
ed." Section  746  provides:  "No  person 
.  .  .  having  charge  or  control  of  any 
liquor  saloon  .  .  .  shall  suffer  or  per- 
mit any  female  person  to  be  or  remain  in 
such  liquor  saloon,  dramshop,  tippling 
house,  or  other  place  where  intoxicating  or 
malt  liquors  are  sold  or  given  away,  for  the 
purpose  of  their  being  supplied  with  any 
kind  of  liquor  whatsoever;  .  .  .  nor 
shall  any  female  person  be  or  remain  in  any 
dramshop,  tippling  house,  liquor  saloon, 
or  place  adjacent  thereto  or  connected 
therewith,  and  wait  or  attend  on  any 
person,  or  solicit  drinks  in  any  such 
place."  This  ordinance  was  declared  valid, 
and  why  not?  No  provision  in  the  or- 
dinance that  an  orderly,  well-behaved 
woman  might  not  enter  any  saloon  in  the 
city  of  Denver  for  the  transaction  of  legiti- 
mate business,  and  as  often  as  she  felt  so 
disposed,  so  long  as  she  did  not  visit  such 
place  for  the  purpose  of  being  supplied  with 
liquors  or  other  immoral  purposes.  This 
ordinance  falls  strictly  within  the  rule  laid 
down  in  Qasten^iu  v.  Com.  108  Ky.  473,  49  L. 
R.  A.  Ill,  94  Am.  St.  Rep.  386,  56  S.  W. 
705,  and,  indeed,  all  the  cases  to  which  our 
attention  has  been  called,  and  heretofore  re- 
ferred to  in  this  opinion.  It  was  aimed  at 
the  very  class  of  women  who  are  usually 
termed  "the  imfortunates  of  the  human 
family,"  and  was  designed  to  discourage  and 
prevent  tbeir  presence  in  and  around  sa- 
loons, tippling  houses,  and  wherever  intoxi- 
cating liquors  are  sold.  There  is  no  attempt 
to  prohibit  a  woman  in  the  ordinary  course 
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of  business  to  enter  such  places  in  the  dis- 
cliarge  of  her  business,  or  for  any  legitimate 
reasons.  The  distinction  between  that  ordi- 
nance and  the  one  under  consideration  is 
easily  drawn.  The  Denver  ordinance  pre- 
scribes a  punishment  for  an  offense  that  the 
proprietor  must  commit  himself^  whilst  the 
Bois^  city  ordinance  provides  a  punishment 
for  the  proprietor  if  any  woman  enters  his 
place,  unbejcnown  to  him,  without  his  con- 
sent and  against  his  will,  no  matter  what 
her  motive  or  intent  may  be.  There  is  no  ex- 
ception. The  mere  matter  of  entrance  is  the 
essence  of  the  crime.  There  is  no  question 
about  the  power,  and  we  may  say,  the  duty, 
of  the  city  authorities  to  enact  such  ordi- 
nances as  will  promote  morals  and  regulate 
the  sale  of  intoxicating  liquors  in  such  a 
way  as  to  prohibit  immoral  women  from 


frequenting  such  places  for  the  purpose  of 
drinking,  engaging  in  games,  soliciting 
trade,  or  any  other  immoral  purpose;  but 
to  say  by  an  ordinance  that  a  wife  or 
mother  may  not  enter  a  saloon,  without  sub- 
jecting herself  to  a  fine,  as  well  as  the  pro- 
prietor, in  search  of  a  recreant  husband  or 
a  wayAvard  son.  is  beyond  the  legal  power  of 
the  city.  So  long  as  the  state  and  the  city 
of  Bois4  see  fit  to  license  the  retail  sale  of 
liquors,  so  long  must  they  protect  parties 
lawfully  engaged  in  that  business  in  a  rea- 
sonable way. 

The  judgment  is  reversed^  and  cause  re- 
manded for  further  proceedings  consistent 
with  thi:!  opinion. 

Ailihie  and  Bullivan,  JJ.,  concur. 
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William  RHODES  et  al. 
( Ind.  Terr ) 

RAtlflcatlou  of  an  unautborlmed  ■iKnlna: 
of  tltelr  names  to  a  reneival  note  by 
tbe  maker  will  be  effected  in  case  sureties 
OD  a  note,  which  Is  past  due,  upon  receiying 
notice  from  the  payee  that  a  new  note  has 
been  substituted  for  the  old  one  with  their 
names  attached  to  sureties,  neglect  to  repu- 
diate the  transaction,  and  fall  to  notify  the 
payee  of  their  nonliability  until  after  the 
insolTeney  and  death  of  the  maker. 

(October  19,  1904.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Northern  District  Court  in  favor  of 
defendants  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  promis- 
sory note.    Reversed. 

Statement  by  Clayton,  J. : 

This  action  was  brought  by  the  appellant 
against  the  appellees  on  a  promissory  note 
dated  July  1,  1901,  for  $900  and  interest, 
due  January  1,  1902.  The  note  purported  to 
have  been  signed  by  one  John  W.  Ward  and 
the  three  defendants,  William  Rhodes,  J.  C. 
Welch,  and  John  Clark.  Ward,  having  died 
before  the  commencement  of  the  action,  was 
not  joined  in  the  suit.  The  defendants,  in 
their  answer,  dcnv  the  execution  of  the  note 
by  them,  and  allege  that,  if  their  names  ap- 
peared to  it,  they  were  forged.    Verdict  for 


Note. — As  to  estoppel  of,  or  ratification  by, 
person  whose  signature  Is  forged  on  commercial 
paper,  see  note  to  Traders'  Nat.  Bank  v.  Rog- 
ers, 36  L.  R.  A.  539. 
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the  plaintiff  as  against  W^illiam  Rhodes,  and 
for  the  defendants  as  to  the  others.  Motion 
for  new  trial  filed,  overruled,  exceptions 
saved,  and  cause  regularly  appealed  to  this 
court. 

Mr.  W.  H.  Komesay,  for  appellant: 

Defendants,  by  virtue  of  the  acts  of 
John  M.  Ward,  got  the  benefit  of  the  sur- 
render of  the  old  note  in  renewal  of  which 
the  present  note  was  given. 

Mechem,  Agency,  H  146. 

The  principal  may,  upon  the  discovery  of 
the  forgery,  so  conduct  himself  as,  by  per- 
mitting the  paper  to  be  taken  upon  the 
strength  of  his  assertion  of  its  genuineness; 
or  by  inducing  the  holder  to  change  his  po- 
sition or  intermit  some  remedial  proceed- 
ing upon  an  assurance  of  its  validity  or  a 
promise  of  protection;  or,  generally,  re- 
maining silent  as  to  its  invalidity  when  in 
equity  and  good  conscience  he  ought  to  have 
spoken, — to  estop  himself  from  asserting 
that  it  is  not  binding  upon  him. 

Mechem,  Agency,  K  116;  Reinhard,  Agency, 
![  121;  Bigelow,  Estoppel,  pp.  583,  584;  Wat- 
erson  v.  Rogers,  21  Kan.  530;  Leather  Mfrs. 
Isat.  Bank  v.  Morgan,  117  U.  S.  811,  29  L. 
ed.  811,  6  Sup.  Ct.  Rep.  657. 

Mr.  Preiton.  8.  Davii  for  appellees. 

Clayton,  J.,  delivered  the  opinion  of  the 

court: 

That  the  note  sued  upon  was  not  signed 
by  the  defendants  Welch  and  Clark  suffi- 
ciently appears  from  the  proof.  Their  names 
had  been  signed  to  it  by  Ward,  who  was  a 
son-in-law  of  Welch.  The  real  consideration 
of  the  note  was  the  retirement  of  another 
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note,  for  $750,  with  interest,  then  four 
months  past  due,  with  the  difference  in 
money  between  the  amount  due  on  that  note 
and  the  $900  note  sued  on  in  this  case.  This 
first  note  was  signed  by  Ward  and  Welch  as 
makers,  Clark's  name  being  put  upon  It, 
with  his  consent  and  by  his  direction,  by 
Ward,  who  was  the  real  borrower;  the 
others  being  sureties.  In  the  execution  of 
this  new  note,  it  seems  that  Ward,  after 
signing  his  own  name  to  it  and  procuring 
Rhodes  to  sign  it,  without  the  knowledge  or 
consent  of  Welch  and  Clark,  wrote  their 
names  to  it,  immediately  under  his  own  and 
Rhodes's  and  sent  it  by  mail  to  the  plain- 
tiff bank.  The  old  note  was  canceled  and  re- 
turned to  Ward,  with  the  additional  money 
necessary  to  make  up  the  $900  embraced  in 
the  new  note.  Within  a  few  days  thereafter 
the  bank,  by  its  cashier,  wrote  to  Welch  a 
letter  infprming  him  of  the  transaction,  and 
that  his  name  and  that  of  Clark  were  upon 
the  paper.  Upon  the  receipt  of  this  letter, 
Welch  saw  Clark,  and  talked  to  him  about 
it.  The  two  then  went  to  see  Ward. 

Welch's  testimony  on  this  point  is  as  fol- 
lows: 

Q.  When  did  you  first  get  notice  there 
was  such  a  note  as  this  in  existence,  claimed 
that, — in  which  they  claimed  that  you  had 
signed  it? 

A ,  I  believe,  sir,  the  first  that  I  ever  knew 
anything  about  it  was  some  time  in  the  last 
of  June  or  the  first  of  July,  in  the  summer 
before  John  died,  in  the  summer  before  John 
died  the  next  spring, — I  believe,  in  1891; 
to  the  best  of  my  recollection,  would  be  in 
1891— 

g.  1902? 

A.  1902;  and  in  the  summer  in  July — 
last  of  June  or  the  first  of  July — I  got  a 
notice  from  Mr.  George  Smith,  notifying  me 
that  there  was  such  a  note  in  existence ;  and 
I  went  to  see  Uncle  John  Clark,  and  asked 
him  about  it,  and  he  knew  nothing  of  it, 
and  I  knew  nothing  of  it;  and  he  came  to 
see  John  Ward  about  it,  and  asked  him  if 
there  was  any  such  note  in  existence,  and 
what  it  was,  and  the  reply  was  that  he, — 
He  replied  to  me.  He  said,  "That's  all 
Tight."  He  said,  "I  will  fix  that  all  right." 
He  said,  "I  have  got  notes  enough  in  the 
bank  put  up  against  this  to  pay  it  off." 

Q.  What,  if  anything,  did  you  do  towards 
replying  to  this  notice, — ^you  and  Mr.  Clark? 

A.  I  didn't  do  anything  except  go  and  tell 
John,  and  John  went  himself,  or  at  least  he 
told  me  he  went. 

Q.  What  did  he  say  after  he  went? 

A.  He  came  back  and  told  me  he  had  fixed 
it,  or  settled  it,  or  fixed  it  off  gfome  way. 
He  said,  "I  have  got  it  fixed," — is  the  words 
John  told  me. 
67  L.  R.  A. 


Q,  What  did  you  say  to  John,  if  any- 
thing, in  this  conversation,  as  to  whether  or 
not  you  had  signed  this  note? 

A.  I  told  John  I  had  never  signed  it. 

Q.  What  did  John  sav? 

A.  He  didn't  say  anything,  any  more  than 
he  said,  "That's  all  right."  That's  all  the 
reply  he  made  to  me.     .     .     . 

Cross-examination : 

Q,  You  say  you  got  a  notice  in  the  sum- 
mer before  John  died  the  next  spring,  letting 
you  know  that  this  note  was  in  existence? 

A.»  xes,'  sir. 

Q.  You  never  replied  to  those  people  at 
all,  did  you? 

A.  No,  sir. 

The  witness  is  evidently  mistaken  in  put- 
ting the  date  of  the  reception  from  the  bank 
of  the  notice  on  the  last  of  June  or  first  of 
July,  1902.  This  suit  was  filed  April  18, 
1902,  and  the  witness  himself  says  that  it  was 
in  the  summer  before  the  spring  that  John 
Ward  died,  which  was  the  spring  of  1902. 
Clark,  in  his  testimony,  puts  the  date  as  be- 
ing in  the  summer  of  1901,  which  was  un- 
questionably the  time,  and  this  was  the  date 
the  note  was  executed.  Neither  of  them  re-  . 
plied  to  the  letter,  or  otherwise  gave  the 
bank  any  information  that  they  had  not 
signed  the  note,  or  had.  not  authorized  it  to 
be  done,  until  after  the  paper  became  due, 
and  a  demand  was  made  upon  them  for  pay- 
ment. In  the  meantime  Ward  had  died, 
hopelessly  insolvent. 

We  are  of  the  opinion  that,  under  the  facts 
and  circumstances  of  the  case,  the  defendants 
Welch  and  Clark,  upon  being  notified  by  the 
bank,  so  soon  after  the  execution  of  the  note, 
of  the  fact  that  their  names  were  upon  it, 
should  have  promptly  and  at  once  given  no- 
tice of  their  repudiation  of  the  act  of  Ward 
in  putting  their  names  to  the  paper.  They 
were  on  the  original  note,  which  was  four 
months  past  due  and  unpaid.  It  was  their 
duty  to  see  that  it  was  paid.  They  were  ex- 
pecting Ward  to  look  after  it.  They  were 
interested  in  seeing  that  it  was  taken  care 
of.  There  was  such  a  mutuality  of  interest 
between  them  that  one  might  well  look  after 
it  for  all.  And  this  is  what  Ward  did.  He 
took  up  the  old  note  by  executing  a  new  one, 
to  which,  without  authority,  it  is  true,  he  put 
the  names  of  Welch  and  Clark.  But  their 
names  were  on  the  old  note,  and  they  were 
immediately  notified  of  the  transaction.  In 
their  previous  dealings  when  the  old  note 
was  executed,  Clark's  name  was,  by  author- 
ity, signed  by  Ward,  and  Welch  was  Ward's 
father-in-law.  Had  it  been  a  bald,  naked 
forgery,  w^ithout  any  relation  to  their  mu- 
tual interest  and  to  the  past  dealings  with 
the  bank^  they  might  possibly  be  excused  for 
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their  remarkable  silence  when  notified  of  the 
conditions;  but,  under  the  circumstances  of 
this  case,  the  law  will  hold  their  silence  as 
conclusive  proof  of  ratification.  It  is  a 
maxim  of  the  law  that  "he  who  remains 
silent  when,  in  conscience,  he  ought  to  speak, 
will  bo  debarred  from  speaking  when,  in  con- 
science, he  ought  to  remain  silent."  And  as 
to  forgery,  Mr.  Mechem,  in  his  work  on 
Agency  (§  116),  says:  "But  whatever  may 
be  regarded  as  the  true  rule  in  the  abstract, 
it  is  certain  that  the  principal  may,  upon 
the  discovery  of  the  forgery,  so  conduct  1dm- 
self,  as  by  permitting  the  paper  to  be  taken 
upon  the  strength  of  his  assertion  of  its 
genuineness,  or  by  inducing  the  holder  to 
change  his  position  or  intermit  some  reme- 
dial proceeding  upon  an  assurance  of  its  va- 
lidity or  a  promise  of  protection,  or,  general- 
ly, by  remaining  silent  as  to  its  invalidity, 
when,  in  equity  and  good  conscience,  he 
ought  to  have  spoken,  as  to  estop  himself 
from  asserting  that  it  is  not  binding  upon 
him."  The  same  authority  (§§  154,  155) 
says :  "A  principal,  upon  being  informed  of 
the  unauthorized  act  of  another  in  his  be- 
half, has  the  right  to  elect  whether  he  will 
ratify  or  repudiate  the  act.  And  this  right 
of  election  belongs  in  the  first  instance  to 
him  alone,  and,  so  long  as  the  condition  of 
all  parties  remains  unchanged,  he  cannot  be 
prevented  from  ratifying  because  the  other 
party  may  for  any  reason  prefer  to  treat  the 
act  as  invalid.  And  even  though  at  first  he 
may  disapprove,  he  may  afterwards,  if  the 
condition  of  all  parties  remains  imchanged, 
elect  to  give  confirmation  to  the  act.  But 
where  the  rights  and  obligations  of  third 
persons  may  depend  on  his  election,  it  is 
obvious  that  he  is  boimd  to  act,  or  sufl:er  the 
necessary  consequences  of  his  inaction,  and 
that  if,  after  knowledge,  he  remains  entirely 
passive  in  regard  to  the  transaction,  it  is 
but  just,  when  the  protection  of  third  per- 
sons may  require  it,  to  presume  that,  what 
upon  knowledge  he  has  failed  to  repudiate, 
he  has  at  least  tacitlv  confirmed.  If,  there- 
fore,  he  would  escape  responsibility  for  the 
act,  he  must  give  notice  of  his  nonconcur- 
renoe.  The  time  within  which  this  notice 
is  to  be  given  has  not  been  settled  with  abso- 
lute harmony  by  the  courts.  Many  cases 
hold  that  the  principal  is  bound  to  act  at 
once  upon  receiving  knowledge,  but  the  bet- 
ter rule,  and  the  one  supported  by  the  ma- 
jority of  the  authorities,  is  that,  if  the  prin- 
cipal desires  to  repudiate  the  transaction,  he 
must  give  notice  thereof  within  a  reasonable 
time  after  becoming  fully  informed,  and 
that,  if  he  does  not  so  dissent,  his  silence 
will  afford  conclusive  evidence  of  his  ap- 
proval. What  shall  be  deemed  to  be  a  rea- 
sonable time  depends  .  .  .  upon  the 
situation  of  the  parties  and  the  facts  and 
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circumstances  of  the  case."  Mr.  Reinhard, 
in  his  work  on  Agency  (§  121),  says:  "Im- 
plied Ratification — Intention.  But  the  most 
common  instances  of  ratification  are  those 
arising  by  implication  from  the  conduct  of 
the  supposed  principal.  The  ratification  of 
an  act  is  but  a  retroactive  grant  of  author- 
ity, and  this,  as  we  have  seen,  may  be  ef- 
fected in  the  same  manner  as  the  granting  of 
authority  prior  to  the  act.  Hence,  as  the 
delegation  of  authority  may  be  proved  by 
circumstances  from  which  an  inference  may 
be  drawn  that  such  authority  had  in  fact 
been  bestowed,  an  inference  may  likewise  be 
gathered  from  circumstances  from  which  the 
ratification  is  commonly  implied,  or  the  acts 
and  conduct  of  the  principal  with  referenoe 
to  the  transaction  performed  for  him.  One 
who  conducts  himself  in  such  a  manner  as  to 
lead  an  ordinarily  prudent  man  to  believe,  to 
his  prejudice,  that  an  act,  though  done  with- 
out authority,  has  received  the  approval  of 
him  for  whom  it  was  performed,  cannot,  in 
justice  and  good  conscience,  be  permitted  to 
say  that  he  really  never  assented  to  the  act, 
or  that  he  did  not  intend  his  words  and 
conduct  to  have  the  effect  of  such  assent.  It 
is  not  material,  therefore,  what  the  actual 
intention  of  the  ratifying  party  may  have 
been,  as  to  whether  he  woidd  affirm  the  act 
or  reject  it.  The  old  and  familiar  rule  that 
a  person  must  be  held  to  have  intended  the 
natural  and  ordinary  consequences  of  his 
act  is  fully  applicable;  and  if  his  language, 
his  silence,  or  his  acts  were  such  as  would 
naturally  cause  another  to  believe  that  he 
had  assented,  and  to  act  upon  such  belief,  it 
will  be  conclusively  presumed  that  his  in- 
tention was  consistent  with  his  conduct,  and 
he  will  be  held  responsible,  the  same  as  if 
he  had  manifested  his  assent  by  express  rati- 
fication." 

If  it  shall  be  said  that  the  principle  of 
ratification  or  estoppel  does  not  apply  in 
this  case,  because  the  bank  may  still  proceed 
to  sue  on  the  old  note,  and  therefore  the 
making  of  the  new  note  was  not  to  its  preju- 
dice, the  answer  is  that  the  making  of  the 
new  note  has  changed  the  conditions  to  the 
injury  of  the  bank.  The  time  of  payment 
was  continued  six  months,  and  Ward  has 
since  died,  leaving  an  insolvent  estate.  And 
reading  between  the  lines  of  Welch's  and 
Clark's  testimony,  and  observing  the  stren- 
uous efforts  of  their  counsel  to  keep  from 
the  jury  all  know^ledge  of  the  old  note,  and 
of  the  intentions  of  his  clients  as  to  the  pay- 
ment of  it,  it  is  evident  that  the  plaintiff  is 
to  be  driven  to  the  expense  and  annoyance 
of  another  suit.  And,  besides  there  went 
into  the  new  note  $100  or  more  that  was  not 
embraced  in  the  old  one,  and  which  was  an 
entirely  new  and  independent  consideration, 
for  which  the  sureties  on  the  old  note  are 
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not  bound ;  and.  Ward  having  died  insolvent, 
the  plaintiff  must  necessarily  look  alone  to 
the  sureties  on  the  new  one  for  payment.  If 
that  sum  cannot  be  collected  from  the  sure- 
ties, it  cannot  be  collected  at  all,  and  the 
bank  will  sustain  a  loss  of  the  whole  of  it; 
and  therefore,  as  to  that  part  of  the  consid- 
eration, the  case  is  brought  fairly  within  the 
rule  that  "the  acts  claimed  to  effect  a  ratifi- 
cation must  be  of  such  a  nature  that  the 
rights  of  the  other  party,  who  has  relied 
upon  them,  will  be  prejudiced  if  a  ratifica- 
tion has  not  taken  place."  Mechem,  Agency, 
$  131.  And:  "It  is  a  fundamental  rule 
that,  if  the  principal  elects  to  ratify  any 
part  of  the  unauthorized  act,  he  must  ratify 
the  whole  of  it.  He  cannot  avail  himself  of 
it  so  far  as  it  is  advantageous  to  him,  and 
repudiate  its  obligations;  and  this  rule  ap- 
plies, not  only  when  his  ratification  is  ex- 


press, but  also  when  it  is  implied." 
Mechem,  Agency,  §  130.  In  this  case  the 
facts  which,  in  law,  constitute  a  ratification 
of  the  act  of  Ward  in  signing  the  names  of 
the  defendants  Welch  and  Glax'k  to  the  note 
being  admitted  by  them,  they  are  undis- 
puted, and,  "where  the  facts  are  imdisputed, 
the  question  whether  or  not  they  amount  to 
a  ratification  is  one  of  law  for  the  court.'' 
Mechem,  Agency,  §  135.  In  our  opinion,  it 
was  the  duty  of  the  court  below  to  have  per- 
emptorily charged  the  jury  to  find  their  ver- 
dict for  the  plaintiff  for  the  full  amount  of 
the  note,  with  interest. 

Reversed  cmd  remanded,  with  directions 
to  the  court  below  to  grant  a  new  trial. 

Raymond,  Ch.  J.,  and  Townsend,  J., 

concur. 


KENTUCKY  COURT  OF  APPEALS. 


S.  W.  HAGER,  State  Auditor,  Appt., 

V, 

KENITJCKY     CHILDREN'S    HOME     SO- 
CIETY. 


( 


Ky. 


) 


1.  Tlte  appropriation  of  money  for  tbe 
care  of  destitnte  cblldren  Is  for  a  pub- 
lic purpose. 

2.  Tlie  appropriation  of  pnblic  money 
for  nae  by  a  prl'V'ate  corporation  or- 
ganized to  care  for  destitute  children  is  not 
prevented  by  a  constitutional  provision  for- 
bidding the  giving  or  loaning  of  the  state's 
credit  to  any  corporation. 

8.  Tbat  a  pnbllc  cbarity  is  to  be  ad- 
mlniatered  by  a  pri'V'ate  corporation 
will  not  prevent  the  state  from  appropriating 
the  public  funds  to  it. 

4.  'rbat  a  atate  baa  no  po^ver  to  remo'V'e 
tbe  ofllcera  of  a  corporation  organized 
to  administer  a  public  charity  to  which  the 
state  has  made  an  appropriation  will  not  in- 
validate the  appropriation,  where  the  state 
takes  a  bond  conditioned  upon  the  proper  use 
of  the  funds,  and  requires  a  report  of  such 
use  to  the  proper  state  officials. 

5.  A  cbarter  si^inK  a  corporation  or- 
franlaed  to  secure  bomes  for  deatitnte 
cbildren  povrer  to  adopt  by-Iavrs  in 
harmony  with  those  of  a  national  association 
does  not  show  that  an  appropriation  of  pub- 

NOTE. — As  to  what  are  public  purposes  gen- 
erally, for  which  money  may  be  appropriated 
or  raised  by  taxation,  see  note  to  Daggett  v. 
Colgan,  14  L.  R.  A.  474. 

As  to  appropriation  for  benefit  of  sufferers 
from  flood,  see  Patty  v.  Colgan,  18  L.  R.  A.  744. 

As  to  appropriation  to  pay  debt  Incurred  by 
city  for  benefit  of  sufferers  from  cyclone,  see 
State  em  reh  New  Richmond  v.  Davidson,  58  L. 
R.  A.  789. 
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lie  funds  for  Its  use  may  be  diverted  to  ob- 
jects in  which  the  state  has  no  Interest, 
where  the  statute  provides  that  the  by-law* 
must  not  be  In  conflict  with  the  laws  of  the 
state,  and  the  appropriation  act  requires  the 
money  to  be  applied  for  the  beneflt  of  the 
children  of  the  state. 

6.  An  appropriation  of  pnblic  fnnda  to 
be  expended  by  a  private  corporation 
organized  to  provide  homes  for  destitute  chil- 
dren is  not  void  as  local  or  special  legislation 
When  It  Is  for  the  beneflt  of  all  children  of 
the  class  within  the  state  generally. 

7.  An  appropriation  of  pnblic  fnnds  for 
a  pnblic  cbarity  to  be  administered  by  a 
private  corporation  does  not  create  an  in- 
debtedness against  the  state  if  It  may  be  dis- 
continued, reduced,  or  changed  at  the  pleas* 
ure  of  the  legislature. 

(December  7,  1904.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Franklin  Coun- 
ty in  favor  of  plaintiff  in  a  proceeding 
brought  to  compel  the  defendant  to  approve 
an  appropriation  which  had  been  made  by 
the  legislature  in  plaintiff's  favor.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  N.  B.  Hays,  Attorney  General, 
and  Loraine  Mix  for  appellant. 

Messrs,  Haselrlss,  Clieiiaiilty  ft  Haael- 
rlss»  ^ith  Mr,  W.  S.  Pryor,  for  appel- 
lee: 

The  support  of  paupers,  and  the  giving 
assistance  to  thqse  who,  by  reason  of  age, 
iniirmity,  or  disability,  are  likely  to  be- 
come such,  are,  by  the  practice  and  com> 
mon  consent  of  civilized  countries,  a  public- 
purpose. 

1  Cooley,  Taxn.  3d  ed.  204. 
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Kentucky  Court  of  Afpeaxs. 


Dec., 


If  for  a  public  purpose,  and  confined  to 
that  alone,  the  fund  may  be  controlled  as 
well  by  a  private  corporation  as  by  those 
directly  under  the  control  of  the  lawmaking 
power. 

Kentucky  Female  Orphan  Sohool  v.  Louis- 
ville, 100  Ky.  470,  40  L.  R.  A.  119,  36  S.  W. 
921;  Zdble  v.  LouisviUe  Baptist  Orphans* 
Home,  92  Ky.  89,  13  L.  R.  A.  668,  17  S.  W. 
212;  Norman  v.  Kentucky  Bd.  of  Managers, 
93  Ky.  537,  18  L.  R.  A.  566,  20  S.  W.  901; 
Shepherd's  Fold  of  Protestant  Church  v. 
New  York,  96  N.  Y.  138 ;  Wisconsin  Indus- 
trial School  V.  Clark  County,  103  Wis.  661, 
79  N.  W.  422. 

O'Rear,  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  involves  the  constitutionality 
of  the  act  of  general  assembly  approved 
February  20,  1904  (Acts  1904,  p.  33,  chap. 
7),  appropriating  $15,000  annually  to  the 
Kentucky  Children's  Home  Society,  a  pri- 
vate corporation  organized  under  the  laws 
of  this  state  for  purely  charitable  purposes. 
The  articles  of  incorporation  of  the  society 
show  that  it  is  conducted  solely  to  seek 
out  destitute  children  and  provide  for  them 
homes  where  they  will  be  under  the  super- 
vision of  the  institution  during  their  depend- 
ent minority.  The  constitutionality  of  the 
act  is  assailed  on  several  grounds,  which 
will  be  taken  up  in  order. 

That  the  care  of  the  indigent  poor  is  a 
purely  public  charity  is  not  really  ques- 
tioned by  the  attorney  general.  Christ 
commended  it  as  a  public  privilege,  whilst 
every  civilized  people  upon  the  earth  now 
regard  it  as  a  public  duty.  That  great 
evasive  question  propounded  in  the  adjust- 
ment of  the  first  social  relation  of  men, 
"Am  I  my  brothers  keeper?"  is  answered 
emphatically  in  the  affirmative  upon  the 
consciences  of  this  era  of  civilization,  when 
speaking  of  the  destitute  and  helpless.  In 
this  state,  from  its  earliest  history,  it  has 
bi^n  treated,  as  it  had  been  in  Virginia  and 
England  before  us,  as  a  public  charge  im- 
posed as  a  matter  of  rightful  exercise  of 
governmental  power  upon  the  state,  or  such 
subdivisions  of  it  as  legislation  might  pro- 
vide. It  was  borne  by  taxation,  in  one  form 
or  another,  applied  to  such  subjects  and  un- 
der such  conditions  as  addressed  themselves 
to  the  lawmaking  branch  as  being  the  most 
expedient.  Whatever  errors  may  have  been 
committed  so  far  in  its  exercise,  it  is  doubt- 
ed if  any  has  occurred  on  the  side  of  its 
having  been  more  liberal  than  just.  The 
care  of  the  insane,  the  special  .education  of 
the  deaf  and  dumb,  the  blind,  and  of  the 
feeble  minded,  are  particular  applications 
of  this  general  doctrine.  They  are  all  well 
provided  for  by  the  statute  laws  of  this 
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state,  and  have  been  for  many  years.  Sep- 
arate institutions,  especially  fitted  and  offi- 
cered for  the  appropriate  service  in  each 
are  established  and  maintained  at  tlie  pub- 
lic expense  by  taxation  levied  upon  all  the 
taxable  property  in  the  state.  The  care  of 
the  indigent  poor  generally  is  given  over 
to  the  counties  (Ky.  Stat.  1903,  §  3933) 
and  cities  of  the  commonwealth.  Ky.  Stat. 
1903,  §§  3058,  3290,  3490.  Instead  of  this 
being  an  exclusive  delegation  by  the  state 
of  this  governmental  function,  it  is  its 
exercise  by  the  state  in  the  limited  manner 
indicated  by  the  several  statutes,  by  the  use 
of  local  government  subdivisions.  But  the 
state  is  not  precluded  by  these  several  pro- 
visions from  exercising  some  part  of  the 
same  power  in  some  other  proper  way.  It 
would  scarcely  be  argued  that,  because  leg- 
islation had  been  adopted  making  it  the 
duty  of  the  counties  of  the  state  to  pro- 
vide for  their  pauper  citizens,  the  state  it- 
self could  not  take  on  any  part  of  that  bur- 
den. 

The  Constitution  provides  that  taxes  shall 
be  levied  for  public  purposes  only,  and  for- 
bids the  donation  or  loaning  by  the  state 
of  its  credit  to  any  individual  or  corpora- 
tion. Const.  §§  171-177.  That  the  purpose 
of  the  appropriation  in  this  case  is  a  pub- 
lic one  is  too  clear,  in  our  opinion,  to  re- 
quire more  extended  argument.  Obviously 
appropriations  of  money  out  of  the  treasury 
must  be  measured  by  the  same  test  as  that 
by  which  it  is  raised  by  taxation  and  put 
into  the  treasury.  If  taxes  could  not  be 
imposed  for  a  purpose,  money  already  in 
the  treasury  could  not  be  appropriated  to 
that  purpose. 

The  purpose  being  a  public  one,  for  which 
the  state  might  have  levied  a  tax  and  ap- 
plied it,  the  question  immediately  recurs. 
Can  the  state  apply  it  otherwise  than 
through  its  own  officers?  At  this  point  § 
177  of  the  Constitution  is  invoked  by  the 
attorney  general.  That  section  reads :  "The 
credit  of  the  commonwealth  shall  not  be 
given,  pledged,  or  loaned  to  any  individual, 
company,  corporation,  or  association,  munic- 
ipality, or  political  subdivision  of  the  state; 
nor  shall  the  commonwealth  become  an  own- 
er or  stockholder  in,  nor  make  donation  to, 
any  company,  association,  or  corporation; 
nor  shall  the  commonwealth  construct  a 
railroad  or  other  highway."  There  was  a 
time  when  the  state  was  allowed  to  sub- 
scribe, and  did  subscribe,  to  the  capital 
stock  of  various  quasi-public  improvement 
companies,  and  loaned  or  gave  its  credit  to 
such.  It  was  to  prevent  a  repetition  of  that 
practice  by  the  state  that  the  section  was 
enacted.  It  was  to  keep  the  state  out  of 
partnership  enterprises,  or  even  the  doing 
solely  on  its  own  behalf  of  that  class  of 
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public  works, — the  building  of  highways 
and  railroads,  'fhe  state  cannot  now  loan 
or  give  its  credit  to  any  person  or  corpora- 
tion for  any  purpose,  public  or  otherwise. 
But  this  does  not  mean  at  all  that  the  state 
cannot  buy  and  pay  for  what  it  needs  to 
enable  it  to  discharge  its  governmental  du- 
ties. Nor  does  it  mean  that  the  state  can- 
not employ  the  services  of  a  person  or  cor- 
poration to  do  a  lawful  act  which  it  has 
the  right  to  have  done,  and  to  pay  for  it. 
For  example,  the  state  may  provide  for  the 
mobilization  of  the  militia  at  a  given  point. 
It  may  liire  a  railroad  corporation  to  trans- 
port them,  and  some  other  person  to  provi- 
sion them,  and  may  pay  for  these  services. 
This  is  in  no  sense  donating  or  lending  the 
state's  credit  to  the  railroad  companj*  or 
to  the  caterer.  Yet  the  state  is  not  bound 
to  avail  itself  of  their  services,  but  it  may 
do  it.  If  it  does  the  transaction  in  no  wise 
involves  §  177  of  the  Constitution,  though 
it  does  §  171;  t.  e»,  the  purpose  for  which 
the  state's  money  is  paid  out  must  be  a 
public  purpose.  That  is  the  only  inquiry, 
other  than  that,  Has  the  legislature  enact- 
ed the  statute  allowing  the  thing  to  be 
done?  When  the  legislature  is  authorized 
to  do  a  thing  generally,  and  no  particular 
method  is  prescribed,  it  may  pursue  its  own 
course  in  the  means  adapted  to  the  accom- 
plishment of  the  purpose.  For  example,  it 
is  admittedly  a  public  purpose  for  the  state 
to  support  at  the  public  expense  its  pauper 
lunatics  and  idiots.  It  might  have  kept 
them  all  in  its  own  institutions.  It  might 
have  compelled  the  counties  to  keep  one 
class,  as  it  did  for  a  while,  or  to  keep  either 
class  or  both.  But  it  employs  its  own  in- 
stitutions in  the  care  of  the  former,  and 
hires  individuals  at  so  much  per  year  for 
each  pauper  idiot  kept,  to  care  for  the  lat- 
ter. Cooley,  in  his  work  on  Taxation  (2d 
ed.),  p.  125,  lays  it  down  that  the  state,  in 
its  care  for  such  dependent  objects,  might 
not  only  do  it  by  an  establishment  of  its 
own  institutions  for  the  purpose,  "but,"  he 
says,  "private  institutions  might  imdoubt- 
edly  be  aided  with  public  funds,  in  con- 
sideration of  services  to  be  rendered  to  the 
public,  and  expenses  to  be  incurred  by  them 
in  assisting- and  relieving  the  same  necessi- 
tous and  dependent  classes." 

In  1899  a  terrific  cvclone  struck  the  citv 
of  New  Richmond,  Wisconsin,  devastating 
its  homes  and  business  houses,  killing  out- 
right a  great  many  people,  seriously  injur- 
ing a  great  many  others,  killing  large  num- 
bers of  animals,  and  causing  widespread  dis- 
aster, want,  and  distress.  The  conditions 
were  such  that,  but  for  immediate  relief 
beyond  the  reduced  powers  of  the  city  and 
its  inhabitants  to  meet.  di«easo  and  pesti- 
lence, in  addition  to  the  otlier  woes  ooca- 
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sioned  by  the  storm,  Avould  in  every  prob- 
ability have  followed.  The  city  incurred  a 
heavy  debt  to  meet  the  critical  emergency, 
— one,  in  view  of  the  severe  visitation  upon 
it,  it  could  ill  afford  to  bear  alone.  The 
state  legislature  voted  an  appropriation  to 
defray  and  thus  carry  in  part  this  burden. 
Its  payment  was  resisted  on  the  ground  that 
the  state  had  not  the  right  to  tax  all  its 
inhabitants  for  the  benefit  of  those  of  New 
Richmond  alone.  The  supreme  court  of  Wis- 
consin upheld  the  appropriation  {State  ex 
rel.  New  Richmond  v.  Davidson,  114  Wis. 
563,  58  L.  R.  A.  739,  88  N.  W.  596,  90  N.  W. 
1067.  on  the  ground  that  it  was  for  a  pub- 
lic purpose.  The  court  said:  "The  state 
at  large  was  concerned  in  the  objects  of  the 
appropriation  in  question,  and  that,  if  the 
legislature  had  been  in  session  June  12, 
1899,  it  might  legitimately  have  appropriat- 
ed the  amount  mentioned  for  the  object  in 
question.  This  being  so,  it  follows  that  the 
legislature  had  the  power  to  pass  the  act  in 
question  to  reioiburse  the  city  for  such  ex- 
penditures." The  court  admitted  that,  un- 
less the  purpose  was  a  public  one,  there  was 
no  power  under  the  Constitution  to  appro- 
priate the  state's  money  to  do  it,  no  mat- 
ter how  laudable  it  may  have  been. 

The  legislature  of  Missouri  appropriated 
$50,000  to  the  St.  Louis  Insane  Asylum,  an 
institution  owned  and  conducted  by  the  city 
of  St.  Louis  alone;  the  appropriation  being 
"for  the  support  of  the  indigent  insane  in 
the  insane  asylum  in  the  city  of  St.  Louis, 
who  belong  to  the  state  outside  of  the  city 
of  St.  Louis."  The  payment  of  the  appro- 
priation was  resisted  on  the  grounds  that  it 
was  not  for  a  public  purpose ;  that  the  state 
had  otherwise  provided  for  the  care  of  its 
indigent  insane;  that  the  Constitution  of 
Missouri  expressly  prohibited  such  appro- 
priations in  the  following  provision:  "The 
general  assembly  shall  have  no  power  to 
make  any  grant,  or  to  authorize  the  making 
of  any  grant,  of  public  money  or  thing  of 
value  to  any  individual,  association  of  in- 
dividual, municipal  or  other  corporation 
whatsoever."  [Mo.  Const,  art.  4,  §  46].  The 
supreme  court  of  Missouri  upheld  the  appro- 
priation. State  ex  rel,  St,  Louis  v.  Seihert, 
123  Mo.  424,  24  S.  W.  750,  27  S.  W.  624. 
The  court  reasoned  thus,  in  part:  "The  in- 
sane of  the  state  being  proper  objects  of 
charity,  some  of  the  insane  of  the  state  out- 
side the  city  of  St.  Louis  being  supported 
bv  the  St.  Louis  Insane  Asvlum,  the  Con- 
stitution  authorizing  an  appropriation  for 
their  support,  imless  prohibited  expressly 
or  by  reasonable  implication,  the  question  is 
whether  there  is  such  prohibition.  The 
words  of  the  Constitution  do  not  contain  a 
prohibition."  The  language  of  the  provision 
fir>t  quoted  is  then  set  out.  the  court  con- 
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tinuing:  '^The  appropriation  is  for  the  'in- 
digent insane  of  the  state  outside  the  city 
of  St.  Louis/  and  not  for  the  institution. 
There  is  no  prohibition  here  unless  the 
state  has  no  power  to  dispense  its  public 
charity  through  the  agency  of  a  private  in- 
stitution. There  is  no  constitutional  inhi- 
bition against  it  doing  so.  .  .  .  But  a 
private  corporation  or  individual  may  be 
the  recipient  of  the  funds  of  taxation,  pro- 
vided that  the  use  be  a  public  one."  "We 
can  see  no  reason  why  the  insane  of  the 
state,"  concludes  the  court,  "not  belonging 
to  the  city  of  St.  Louis,  who  are  found  in 
the  city,  may  not  be  cared  for  and  support- 
ed in  its  insane  asylum  at  the  public  ex- 
pense, if  it  can  be  as  well  and  economically 
done." 

In  the  case  of  the  Shepherd's  Fold  of 
Protestant  Church  v.  New  York,  96  N.  Y. 
137,  the  object  of  the  corporation  was  to 
receive,  adopt,  keep,  support,  and  educate 
orphan  or  friendless  children,  and  the  com- 
missioners of  charities  and  corrections  were 
authorized  to  transfer  eligible  orphans  and 
friendless  children  to  it.  In  consideration 
of  the  corporation  taking  care  of  these  chil- 
dren, an  appropriation  of  $5,000  annually 
was  made  for  the  benefit  of  the  corporation. 
A  provision  of  the  Constitution  of  the  state 
prohibited  the  giving  or  loaning  of  the 
money  of  the  state  to  or  in  aid  of  any  as- 
sociation or  private  undertaking,  and  also 
prohibited  the  counties  and  cities  "from 
giving  their  moneys  in  aid  of  any  individ- 
ual, association,  or  corporation  for  the  sup- 
port of  their  poor."  The  court  held  that 
caring  for  the  poor  of  the  city  through  the 
instrumentality  of  private  corporations  was 
not  prohibited,  and  the  legislature  had  pow- 
er to  authorize  the  city  to  provide  for  the 
burden  assumed  by  plaintiff  and  cast  upon 
it  by  the  act  of  1868,  by  payment  of  a  gross 
sum.  The  fact  that  the  corporation  might 
also  receive  subjects  for  which  the  city 
would  in  no  event  be  liable  was  held  not  to 
be  material,  as  the  city  was  only  paying  for 
what  it  got. 

In  Norman  v.  Kentucky  Bd.  of  Managers, 
93  Ky.  537,  18  L.  R.  A.  556,  20  S.  W.  901, 
this  court  construed  the  two  sections  of 
the  Constitutions  now  involved, —  §§  171 
and  177.  In  that  case  an  appropriation  had 
been  made  by  the  legislature  to  the  appellee 
board,  a  corporation,  to  enable  it  to  make 
an  exhibit  of  the  resources  of  our  state  at 
the  World's  Columbian  Exposition  at  Chi- 
cago. The  court  held  the  purpose  to  be  a 
public  one.  and  that  the  appropriation  was 
not  a  loaning  of  the  credit  of  the  state.  It 
was  said:  "The  commissioners  selected  to 
expend  the  money  are  merely  the  state's 
agents  to  do  so,  and  provide  the  exhibit 
for  the  benefit  of  its  people.  The  legisla- 
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ture  bad  the  power  to  provide  the  means  for 
such  a  purpose."  A  similar  construction 
of  almost  identical  constitutional  provisions 
was  had  in  Daggett  v.  Colgan,  92  Gal.  53, 
14  L.  R.  A.  474,  27  Am.  St.  Rep.  95,  28 
Pac.  51,  and  in  Minneapolis  v.  Janney,  86 
Minn.  Ill,  90  N.  W.  313,  both  Citing  and 
Following  Norman  v.  Kentucky  Bd:  of  Man- 
agers, 93  Ky.  537,  18  L.  R.  A.  556,  20  S. 
W.  901. 

In  House  of  Reform  v.  Lexington,  112 
Ky.  171,  65  S.  W.  350.  there  was  involved 
the  power  of  a  city  of  the  second  class  to 
appropriate  $5,000  to  the  houses  of  reform, 
state  penal  institutions  for  the  correction 
of  incorrigible  youth.  It  was  held  that  the 
legislature  had  conferred  upon  the  munici- 
pality the  power  to  provide  itself  with 
houses  of  reform  for  the  keeping  of  its  ju- 
venile criminals,  and  that  having  the  pow- 
er to  do  that,  it  might  do  less  by  procur- 
ing the  state  to  locate  its  reform  houseB  so 
that  the  city  could  avail  itself  of  the  pe- 
culiar advantages  afforded  by  their  proxim- 
ity for  caring  for  the  former's  youthful 
criminals,  the  city  paying  what  was  deemed 
a  proper  equivalent  for  that  service.  Sec- 
tion 179  of  the  Constitution  makes  the  same 
restrictions  against  a  municipality's  donat- 
ing its  money  or  loaning  its  credit  that  $ 
177  does  concerning  the  state.  In  consider- 
ing whether  that  was  a  loaning  of  its  credit 
or  donation  of  its  property,  the  court  said: 
"To  hold  that  a  branch*  of  government,  such 
as  a  county  or  city,  could  not  exercise  a  gov- 
ernmental function  required  of  it  by  the  law 
by  employing  the  service  to  be  done, — such 
as  the  care  of  the  smallpox  patients  in  a 
hospital  owned  by  a  corporation  other  than 
the  city, — or  that  it  might  not  buy  a  sup- 
ply of  water  for  the  public  use  from  a  cor- 
poration without  the  city  having  the  means 
of  furnishing  it  to  the  city,  would  be  to 
place  a  narrow  and  restricted  construction 
upon  the  section,  not  warranted  by  the  evils 
existing  at  the  time  of  its  adoption,  and 
which  were  manifestly  sought  to  be  cured 
by  the  convention,  as  well  as  to  materially 
hamper  municipal  subdivisions  of  state  in 
the  exercise  of  necessary  powers  and  discre- 
tion in  government." 

These  authorities  clearlv  settle  that  the 
vital  point  in  all  such  appropriations  19 
whether  the  purpose  is  public;  and  that,  if 
it  is,  it  does  not  matter  whether  the  agency 
through  which  it  is  dispensed  is  public  or 
is  not;  that  the  appropriation  is  not  made 
for  the  agency,  but  for  the  object  which  it 
serves;  the  test  is  in  the  end,  not  in  the 
means.  The  limitation  put  upon  the  state 
government  by  the  people  is  as  to  what 
things  it  may  collect  taxes  from  them  for, 
to  which  it  may  apply  their  property 
through  taxation;  not  upon  the  means  by 
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which  or  through  which  it  will  do  it.  It 
may  well  and  wisely  be  left  to  the  legisla- 
ture to  say  how  it  will  dispense  the  state's 
charities.  Varying  conditions,  improved 
methods  of  treatment,  changing  circumstan- 
ces affecting  the  ability  of  the  people  to  pro- 
vide for  such  charges,  all  bear  upon  the 
legislative  discretion,  and  doubtless  find  a 
proper  application  in  the  measures  finally 
adopted  by  that  body.  Yet  back  of  all  that 
must  exist  the  power  to  do  the  thing  in 
question, — the  power  to  make  the  provision. 
It  is  this  power  alone  that  the  courts  can 
deal  with,  and  then  only  to  the  extent  of 
determining  whether  it  exists.  Whether  it 
is  exercised,  and  how  exercised,  are  mani- 
festly matters  of  exclusive  legislative  dis- 
cretion. What  is  this  Kentucky  Children's 
Home  Society?  A  number  of  people  in  this 
state  have  organized  a  corporation  of  that 
name.  It  has  no  capital.  It  can  make  no 
profit  to  its  stockholders  or  cheers,  and 
can  declare  no  dividends.  It  has  been  al- 
ready stated  that  it  seeks  out  helpless, 
homeless  children,  cares  for  them,  and 
places  them  in  homes  selected  by  the  insti- 
tution, and  where  the  little  ones  may  be 
adopted  into  suitable  families.  The  last 
feature  is  the  dominant  and  peculiar  one 
of  the  society.  There  are  many  foundling 
asylums  where  dependent  orphans  of  a  lim- 
ited class  are  cared  for  and  educated  for 
lives  of  usefulness  by  those  peculiarly  in- 
terested in  them.  The  poorhouses  of  thf* 
state  afford  some  sort  of  refuge  to  the  ut- 
terly destitute,  where  the  indigent,  improvi- 
dent, and  frequently  worthless  are  kept. 
Children  reared  amid  such  conditions  of  in- 
ertness and  squalor  have  a  poor  chance,  in- 
deed, in  life.  This  society  has  conceived  a 
plan  for  taking  these  children  who  have  this 
or  no  other  chance,  who  have  no  claims  upon 
other  institutions  maintained  by  certain  vol- 
untary organizations,  such  as  lodges  and 
churches,  and  to  put  them  into  homes  that 
have  no  children.  The  world  has  had  re- 
cently a  most  striking  example  of  the  prob- 
able influence  of  a  home  life  upon  a  child 
taken  from  a  public  almshouse  in  Stanley, 
who  gave  the  better  part  of  a  continent  to 
the  world,  and,  what  is  more,  brought  the 
possibilities  of  the  world  to  a  continent. 
How  much  of  it  he  owed  to  the  influences  of 
the  adopted  home  where  his  attainments 
were  gained,  and  w^here  his  character  was 
certainly  very  largely  influenced,  if  not 
formed,  it  may  be  impossible  to  say.  Judge 
Brewer,  when  a  member  of  the  Kansas  su- 
preme court,  in  passing  upon  an  applica- 
tion for  a  writ  of  habeas  corpus  {Re  Bui- 
letij  28  Kan.  781),  where  it  was  sought  to 
take  a  young  orphan  girl  from  a  charitable 
institution,  and  to  give  her  to  her  grandpar- 
ent, in  an  opinion  replete  with  wisdom  and 
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goodness  had  this  to  say:  "Two  principal 
reasons  control  in  mv  mind:  First,  her  life 
here  would  be  a  life  in  an  institution;  there. 
a  life  in  a  home.  I  need  not  stop  to  recount 
the  numberless  blessings  which  home^  gives 
to  a  child,  especially  a  female  child.  The 
common  judgment  of  all  voices  the  truth 
that  the  best  development  of  a  young  life 
is  within  the  sacred  precincts  of  a  home.  No 
institution,  however  cultured  and  refined  its 
instructors,  however  pure  its  life,  however 
faithful  and  devoted  all  its  officers  and 
teachers  to  the  care,  nurture,  and  education 
of  the  many  children  within  its  walls,  will 
give  that  sweet,  gentle,  and  attractive  de- 
velopment to  a  young  girl  that  comes  from 
the  personal  and  affectionate  training  of  a 
home.  There  is  something  of  the  same  dif- 
ference as  between  hotel  life  and  home  life. 
There  is  more  publicity  to  the  one;  more 
privacy  to  the  other.  There  is  something 
official,  as  it  were,  in  one,  and  personal  in 
the  other."  There  can  be  no  doubt  that 
foundling  institutions  may  be,  and  gener- 
ally are,  large  blessings.  But  the  belief 
voiced  by  the  eminent  judge  quoted  from 
in  the  advantages  of  home  life  as  a  beneficial 
influence  in  the  formation  of  the  most  use- 
ful and  independent  characters  may  have 
had  a  place  in  the  legislative  mind.  To  ac- 
complish such  work,  persons  whose  hearts 
are  in  it  for  simple  charity's  sake,  not  for 
the  salary  of  a  public  office,  are  the  best 
suited  for  it.  May  not  the  legislature  avail 
itself  of  the  offer  and  services  of  such  per- 
sons in  doing  what  it  unquestionably  has 
the  right  to  do  by  state  officers, — to  care 
for  the  helpless  and  destitute  children  of 
the  state? 

But  it  is  argued  that,  as  the  state  does 
not  appoint  these  officers,  and  cannot  remove 
them  for  misfeasance  or  malfeasance,  and 
cannot,  therefore,  control  the  application  of 
the  money  appropriated,  it  amounts,  after 
all,  to  the  giving  of  that  much  money  to 
the  society.  Without  admitting  the  prem- 
ise assumed,  we  turn  to  the  investigation  of 
the  question  whether  the  state  has  made 
such  an  unconditional  appropriation.  The 
proviso  attached  to  the  appropriation  reads 
as  follows:  "Provided,  no  part  of  said  ap- 
propriation shall  be  paid  until  there  has 
been  executed  on  the  part  of  said  society,  a 
bond  to  the  commonwealth  of  Kentucky, 
with  good  and  sufficient  security,  stipulat- 
ing and  providing  that  all  of  said  sums  of 
money  so  appropriated  shall  be  applied  to 
the  purposes  of  the  charter  of  said  society, 
— that  is,  to  the  care,  support,  and  main- 
tenance of  homeless  and  destitute  children 
in  this  commonwealth,  and  providing  homes 
for  same;  and  a  failure  to  do  so  to  be  a 
forfeiture  thereof.  Said  bond  to  be  ap- 
proved  by  the   auditor   of   public   accounts. 
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and  kept  as  a  record  in  his  office.  If  any 
part  of  said  appropriation  be  not  so  ap- 
plied then  all  of  such  part  thereof  as  may 
be  unexpended  shall  be  returned  to  and  cov- 
ered into  the  state  treasury.  Said  society 
shall,  by  itf^  proper  officers,  make  an  annual 
verifted  statement  and  settlement  with  the 
auditor  of  public  accounts,  showing  when, 
where,  and  how  said  funds  or  appropriations 
have  been  applied  and  disbursed."  From 
the  foregoing  it  is  seen  that  the  state  has 
taken  the  precaution  to  insure  that  every 
dollar  of  its  appropriation  is  expended  di- 
rectly for  the  benefit  of  homeless  and  desti- 
tute children  of  this  commonwealth.  The 
requiring  of  the  report  under  oath  of  the 
officials  of  the  home  to  the  auditor  of  public 
accounts  reserves  to  the  state  the  power  of 
enforcing*?  the  proper  application  of  its  ap- 
propriation,— the  power  of  visitation,  a 
power  which  in  this  country  is  by  the  gov- 
ernment itself,  through  the  medium  of 
courts  of  justice.  2  Kent,  Com.  240.  The 
language  of  the  act  also  disposes  of  the  ar- 
gument that  the  money  of  the  state  will 
be  applied  to  objects  of  charity  having  no 
direct  claim  upon  the  state,  a  fear  born  of 
a  statement  in  appellee's  charter  to  this 
etfect:  "This  corporation  may  adopt  by- 
laws not  inconsistent  with  the  laws  of  Ken- 
tucky and  these  articles  of  incorporation, 
and  in  harmony  with  the  constitution  and 
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bv-laws  of  the  Children's  Home  Society  (Na- 
tional)."  We  read  this  provision  to  mean 
that  the  general  scope  and  plaii  of  opera- 
tion by  appellee  within  its  chosen  field, 
Kentucky,  is  to  be  formulated  after  a  plan 
for  placing  homeless  children  in  childless 
homes  in  use  in  a  National  Children's  Home 
Society,  not  that  the  children  of  the  Nation- 
al Home  Society  can  have  any  part  of  Ken- 
tucky's provision  for  her  own  destitute  chil- 
dren. The  very  language  of  the  act  pre- 
cludes the  imagined  danger,  because  it  says 
the  by-laws  must  not  be  in  conflict  with 
the  laws  of  Kentuckv.  This  act  restricts 
the  appropriation  made  by  it  to  the  use  of 


Kentucky  children,  and  compels  all  money 
not  so  used  to  be  covered  into  the  stat« 
treasury.  Besides,  Ky.  Stat.  1903,  §  331c, 
makes  it  unlawful  for  any  person  to  bring 
into  this  commonwealth  destitute  children, 
except  they  be  his  own,  or  nearly  related  to 
him.  and  with  the  intention  of  taking  them 
into  his  own  family.  The  act  is  not  open 
to  the  objection  that  it  is  local  or  special 
legislation,  prohibited  by  the  Constitution. 
§  59.  It  is  an  act  for  the  benefit  of  the 
homeless  destitute  children  of  this  common- 
wealth generally.  It  selects  one  agency  to 
apply  the  money  so  appropriated,  which, 
from  the  nature  of  the  case,  calls  for  an  act 
of  appropriation  applicable  to  it  alone.  This 
is  allowed  by  subsec.  29  of  §  59.  Const.  All 
appropriations  must  be  made  by  the  legis- 
lature. Const.  §§  230  and  58.  Therefore  an 
act  of  this  character  was  the  appropriate 
method  of  making  this  appropriation.  Nor 
does  this  appropriation  create  an  indebted- 
ness against  the  commonwealth.  It  may  be 
discontinued,  reduced,  or  changed  at  th<* 
pleasure  of  the  legislature,  which  could  not 
be  done  if  it  were  a  debt.  It  is  a  gratuity, 
just  as  the  present  provision  for  the  support 
of  the  insane  and  idiots  is,  which  may  be 
altered  both  as  to  the  amount  and  manner  of 
application  at  the  pleasure  of  the  lawmak- 
ingr  bodv. 

We  find  nothing  in  the  act  violative  of  the 
Constitution.  Its  subject  is  one  wholly 
within  the  sound  discretion  of  the  legisla- 
ture. That  its  exercise  may  be  abused  is 
true  of  this  act,  as  well  as  of  many  other 
matters  committed  by  the  Constitution  to 
that  branch  of  government.  But  even  its 
abuse  is  not  a  matter  for  the  courts  to  in- 
quire into.  The  people  alone  can  control 
that.  They  have  reserved  to  themselves  that 
power  over  their  represent4itives  in  matter:* 
of  legislation. 

The  judgment  of  the  Circuit  Court  having 
been  in  conformity  to  these  rieics,  it  is  af- 
firmed. 


ILLINOIS  SUPREME  COURT, 


George  BEIDLER  et  al,  Appts.y 

V. 

SANITARY  DISTRICT  OF  CHICAGO. 

(liU    111.   G-J8.) 

1.    The  openings  of  canals  for  dockagre 
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I.  Ewtent  and  limits  of  the  right,  820. 
II.  Right  as  heticecn  state  and  Federal  gov- 
ernments, 824. 

III.  Character  of  improvement,  827. 

IV.  Improvement  companies,  828. 
V.  Booming  and  sorting  logs,  839. 
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purposes,  leadinff  ont  of  a  navlsalkle 
rl^er,  aad  maintaining  them  for  a  period  of 
twenty  years,  selling  lots  abutting  up'>n 
them,  establish  a  prescriptive  right  to  use  the 
water  of  the  river  to  01!  them;  so  that  the 
level  of  the  water  in  the  river  cannot  be 
drawn  down  for  purposes  of  public  dralnagt^ 
In  snob  a  manner  as  to  Impair  the  value  of 


VI.  Interference  with  private  rights,  841. 
VII.  Exercise  of  power  of  eminent  domain.  847. 
VIII.  Puhllc  rights  in  improvement.  848. 
IX.  TJse  of  surplus  tcater,  848. 
X.  Other  matters,  849. 

I.  Extent  and  limits  of  the  right. 
Streams  or  Iwdles  of  water  which  are  capable 
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«uch  canals  for  dockage  purposes  without 
making  compensation,  under  a  Constitution 
requiring  compensation  to  be  made  in  case 
private  property  is  taken  or  damaged  for 
public  purposes. 
:£.  Tlie  rltflit  of  tlie  public  1o  improve 
navlgratlon  ^vftbont  llabilftr  for  conse- 
quential injuries  to  riparian  rights  does  not 
Include  the  right  to  take  the  water  of  a  navi- 
gable stream  to  supply  an  artificial  channel  or 
canal. 

3.  A  public  corporation  oraranlsed  to 
provide  a  drainage  system  cannot 
contest  its  liability  to  make  compensa- 
tion for  injuries  done  to  riparian  owners  by 
taking  water  from  a  navigable  strei^m  to  sup- 
ply Its  ditch,  upon  the  ground  that  inci- 
dentally it  has  created  a  navigable  channel, 
and  that  the  public  Is  not  liable  for  injuries 
to  riparian  owners  In  consequence  of  the  Im- 
provement of  navigation. 

4.  Ito^verlniir  tbe  ^vater  of  a  navigable 


river  by  draTrluar  It  tbrovffli  a  draln- 
asre  dltcli  so  as  to  obstruct  Ingress  to  and 
egress  from  abutting  property  is  within  a 
constitutional  provision  requiring  compensa- 
tion in  case  private  property  is  damaged  for 
public  use.  and  liability  for  damages  cannot 
be  defeated  on  the  ground  that  the  act  was 
an  exercise  of  the  police  power  for  the  pro- 
motion of  the  public  health. 

6.  \i'bere  riparian  property  bas  been 
injured  by  lo^verinar  tbe  level  of  tbe 
ivater  so  as  to  interfere  with  access  between 
the  water  and  land,  the  measure  of  damages 
Is  the  difference  In  value  of  the  property  be- 
fore and  after  the  injury  was  done,  and  not 
the  cost  of  charges  made  to  avoid  the  result 
of  the  change  in  conditions. 

<l.  A  defect  In  a  declaration  In  claiming 
damages  by  an  incorrect  measure  cannot  be 
tested  by  a  general  demurrer. 

(October  24,  3904.) 


of  useful  navigation  are  public  highways  which 
may  be  used  by  the  public  to  the  extent  of  their 
capacity.  See  note  to  Willow  River  Club  v. 
Wade  (Wis.)  42  L.  H.  A.  305.  Being  high- 
ways, their  condition  and  navigability  are  as 
much  within  the  jurisdiction  of  the  public  as 
highways  on  land.  Within  their  original  lim- 
its the  public  may  do  anything  which  will  facili- 
tate the  use  of  the  water.  The  channel  may  be 
dredged  and  obstructions  removed,  or  the  depth 
of  water  increased  by  dams.  The  limit  to  this 
right  is  reached  when  it  conflicts  with  the 
rights  of  the  riparian  owner.  From  the  char- 
acter of  the  property  and  the  nature  of  the  op- 
erations necessary  to  improve  the  navigation, 
there  is  much  more  liability  to  infringe  upon 
the  rights  of  the  abutting  owner  than  there  Is 
in  the  Improvement  of  highways  on  land. 
Like  the  abutter  on  a  land  highway,  the  owner 
of  land  adjoining  a  water  highway  has  a  val- 
uable advantage  in  his  adjacency  to  it,  and  this 
advantage  has  been  held  to  be  property.  See 
note  to  State  ew  rel.  Denny  v.  Bridges  (Wash.) 
40  L.  R.  A.  593.  Under  constitutions  protecting 
the  right  of  property,  this  right  of  adjacency 
cannot  be  wholly  destroyed  by  the  removal  of 
the  channel  of  the  stream  to  another  locality. 
See  note  to  Hutton  v.  Webb  (N.  C.)  59  L.  R.  A. 
33.  But  it  has  been  a  serious  question  how  far 
this  right  may  be  Interfered  with  by  tbe  con- 
struction of  levees  or  the  changing  of  the  water 
in  the  channel  without  infringing  the  rights  of 
the  riparian  owner.  Where  the  Constitution  re- 
quires the  payment  of  damages  for  property 
taken  or  injured  for  public  benefit,  it  would 
seem  that  no  material  interference  with  the  ri- 
parian owner's  right  of  access  to  the  navigable 
portion  of  the  stream  could  be  effected  without 
paying  him  for  the  injury.  But  where  the  Con- 
stitution merely  provides  for  the  payment  of 
damages  for  property  taken,  there  is  much 
doubt  as  to  whether  or  not  the  riparian  owner 
is  entitled  to  compensation.  As  a  matter  of 
strict  justice,  it  cannot  be  questioned  that  if 
the  public,  for  its  advantage  or  benefit,  deprive 
an  individual  of  valuable  rights,  the  public 
should  pay  for  them.  But,  on  the  other  hand, 
the  public  is  never  swift  to  render  to  the  in- 
dividual more  than  he  is  by  strict  law  entitled 
to,  and  if  he  has  not  provided,  through  the  Con- 
stitution or  legislative  enactments,  for  compen- 
sation for  a  particular  injury,  it  may  safely  be 
assumed  that  he  bas  a^eed  to  donate  his  in- 
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dividual  loss  for  the  public  good.  The  cases  de- 
cided under  the  Federal  Constitution,  and  those 
from  Pennsylvania,  have,  perhaps,  gone  farther 
in  the  direction  of  denying  a  recovery  to  the 
individual  than  those  from  other  Jurisdictions. 
See  note  to  State  c»  rel.  Denny  v.  Bridges 
(Wash.)  40  L.  R.  A.  593.  In  addition  to  the 
danger  of  interfering  with  the  access  of  the  ri- 
parian owner  to  the  navigable  part  of  the 
stream,  is  that  of  injuring  his  land  by  raising 
the  height  of  the  water  so  as  to  flood  his  land 
or  render  it  wet  and  untlllable  by  lack  of  drain- 
age, or  of  changing  the  direction  of  the  cur- 
rent so  that  it  undermines  or  washes  away  por- 
tions of  the  embankment.  The  flooding  of  the 
land,  if  perman^t,  is,  of  course,  an  injury  for 
which  compensation  must  be  made.  See  note  to 
Avery  v.  Vermont  Electric  Co.  (Vt.)  59  L.  R.  A. 
817.  Where,  however,  injury  is  merely  the  inter- 
ference with  drainage,  or  the  changing  of  tli<.» 
current,  there,  again,  arises  the  question  wheth- 
er this  is  a  taking  or  destruction  of  property 
within  the  protection  of  the  various  constitu- 
tions. There  is  an  obvious  tendency  to  treat 
these  injuries  as  merely  consequential,  and  the 
courts  are  very  much  Inclined  to  hold  that  no 
compensation  need  be  made  for  merely  conse- 
quential injuries. 

Of  course  the  state  has  a  right  to  devote  its 
own  property  to  such  improvements,  so  that  a 
river  Improvement  company  which,  by  its  char- 
ter, is  given  authority  to  build  and  maintain 
levees  and  embankmenta  along  the  shores  of  a 
river,  by  Implication  has  the  right  to  use  any 
lands  owned  by  the  state  along  the  shores  of  the 
river ;  and  a  subsequent  purchaser  from  the 
state  would  take  the  lands  subject  to  the  com- 
pany's right.  Black  Klver  Improv.  Co.  v.  La 
Crosse  Boom  &  Transp.  Co.  54  Wis.  659,  41  Am. 
Rep.  66,  11  N.  W.  448. 

A  statute  providing  for  improving  the  channel 
of  a  stream,  and  making  an  appropriation  of 
state  swamp  lands  to  aid  the  work,  is  not  In 
conflict  with  that  provision  of  the  Michigan 
Constitution  which  forbids  the  state  from  en- 
gaging or  being  Interested  in  a  work  of  Internal 
improvement.  Sparrow  v.  State  Land  Office,  56 
Mich.  567,  28  N.  W.  316. 

But  an  act  authorizing  the  payment  of  the  ex- 
pense of  improving  a  river  over  and  above  the 
value  of  swamp  lands  granted  in  aid  of  the 
work,  and  permitting  the  power  of  taxation  to 
be  exercised  for  that  purpose,  violates  a  const!- 
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APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Cook  County  sus- 
taining a  demurrer  to  the  complaint  in  an 
action  brought  to  recover  damages  for  al- 
leged interference  with  plaintiffs'  riparian 
rights.    Reversed, 

Statement  by  Soott,  J. : 

This  suit  was  brought  in  the  circuit  court 
of  Cook  county  by  George  Beidler  and  oth- 
ers, who  are  owners  as  tenants  in  common 
of  the  lots  hereinafter  mentioned,  against 
the  Sanitary  District  of  Chicago,  to  recover 
as  damages  the  amount  expended  by  plain- 
tiffs in  deepening  or  lowering  the  canals 
hereinafter  referred  to,  and  in  repairing  cer- 
tain docks  fronting  on  said  canals  and  the 
south  branch  of  the  Chicago  river,  and  for 


tutlonal  provision  forbidding  the  state  from 
participating  in  works  of  internal  Improvement 
except  by  grants  of  land  or  other  property. 
Wilcox  V.  Paddock,  65  Mich.  23.  31  N.  W.  609. 

The  state  of  Michigan  Is  forbidden  by  Its 
Constitution  from  making  any  public  works  at 
its  own  expense ;  but  the  legislature  may  au- 
thorize corporations  to  Improve  waters  that 
need  Improvement,  and  charge  tolls  for  the  use 
of  the  facilities  provided.  Manistee  River 
Improv.  Co.  v.  Sands,  53  Mich.  593,  19  N.  W. 
199. 

An  act  providing  for  the  levying  of  tolls  on 
the  commerce  of  a  speclHed  river  in  sufficient 
amount  to  pny  within  five  years  for  Improve- 
ments to  its  navigability  is  In  conflict  with 
a  provision  f<>rbiddinp:  the  state  from  carrying 
on  any  work  of  Internal  improvement  except  by 
the  expenditure  of  grants  made  to  the  state 
therefor,  nor  is  it  material  that  the  original 
act  authorizing  the  Improvement  directed  pay- 
ment to  be  made  from  the  Internal  Improvement 
fund.     Ryerson  v.  Utley,  16  Mich.  269. 

The  state  of  Texas  has  appropriated  and  set 
apart  a  special  fund  for  the  improvement  of  its 
navigable  streams.  Selman  v.  Wolfe,  27  Tex. 
68. 

The  trustees  of  the  internal  improvement  fund 
will  be  enjoined,  at  the  Instance  of  a  bond- 
holder, from  appropriating  it  to  clearing  out  a 
river  channel,  although  acting  under  a  subse- 
quent act  of  the  legislature,  where  the  improve- 
ment act  specifically  appropriated  It  to  the  pay- 
ment of  interest  on  the  bonds,  but  not  to  clear- 
ing the  channel.  Internal  Improv.  Fund  v. 
Bailey,  10  Fla.  112,  81  Am.  Dec.  194. 

An  act  of  the  legislature  providing  for  the  ap- 
propriation by  certain  townships  along  a  river 
of  a  portion  of  the  state  tax  (herein  collectei 
for  the  aid  of  such  townships  in  improving  the 
navigation  of  such  river,  and  authorizing  the 
tax  collect"  r  to  pay  the  same  to  the  treasurer 
of  a  company  incorporated  for  the  purpose  of 
such  improvement.  Is  unconstitutional  and  void 
as  being  in  conflict  with  those  provisions  of  the 
state  Constitution  prohibiting  the  commutation 
of  state  taxes  of  any  taxing  district  therein  or 
the  inhabitants  thereof,  and  requiring  all  taxes 
levied  for  state  purposes  to  be  paid  into  the 
state  treasury.  People  v.  Lipplncott,  65  111. 
648. 

An  appropriation  by  the  legislature  for  the 
Improvement  of  the  navigation  of  a  particular 
river  of  no  importance,  the  sole  purpose  of 
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permanent  injury  to  said  lots,  the  nature  of 
which  is  not  specified.  The  form  of  the  ac- 
tion was  trespass  on  the  case.  A  declaration 
was  filed;  setting  up  the  following  facts  as 
a  cause  of  action :   . 

More  than  twenty  years  prior  to  January 
17,  1900,  the  South  Branch  Dock  Company,  a 
corporation,  was  the  owner  of  a  large  tract 
of  land,  divided  into  lots,  in  Green's  South 
Branch  Addition  to  the  city  of  Chicago. 
Some  of  these  lots  fronted  on  the  south 
branch  of  the  Chicago  river,  which  is  and 
was  a  natural  navigable  water  course  open- 
ing into  Lake  Michigan,  but  a  large  majority 
of  them  lay  north  of  the  lots  which  fronted 
on  the  river.  The  dock  company  had  exca- 
vated and  constructed  a  number  of  large 
canals    through  the  property  so  owned  by 


which  is  to  save  people  living  along  its  banks 
the  expense  of  making  a  carry  around  a  fall  In 
it,  is  for  a  local  purpose,  within  the  meaning 
of  a  constitutional  provision  requiring  such  acts 
to  have  a  two-thirds  majority  of  the  legislature 
to  pass  them.  People  ew  rel.  Adslt  v.  Allen. 
42  N.  Y.  378,  Reversing  1  Lans.  248. 

The  courts  will  not  take  Judicial  no- 
tice of  the  character  of  the  Bouquet  river  In 
the  state  of  New  York,  Its  name  not  being  found 
upon  the  general  maps  of  the  state,  nor  a  de< 
scrlption  of  It  found  in  the  general  history  of 
the  country,  nor  its  character  in  any  way  de- 
fined by  any  public  statute,  and  It  not  being  of 
such  notoriety  as  to  be  known  generally  to  the 
people  of  the  state.  People  ex  rel.  Adsit  v.  Al- 
len, 42  N.  y.  378. 

All  rights  of  the  public  may  he  required  to 
give  way  to  the  Improvement,  In  the  discretion 
of  the  legislature. 

The  legislature  may,  under  its  power  over  the 
highways,  authorize  the  deepening  of  the  chan 
nel  of  a  navigable  stream  to  such  an  extent  as 
to  destroy  the  fords  over  the  stream.      Zim- 
merman v.  Tnion  C'anai  Co.  1  Watts  &  S.  3-1  •» 

The  state  has  such  a  title  to  the  waters  of  a 
iloatable  stream  that  it  can.  as  against  the  pu'* 
lie  desiring  to  use  the  stream,  authorise  their 
control  by  an  improvement  company,  which  shall 
use  all  the  water  within  the  channel  so  as  best 
to  float  all  the  logs  offered  for  transportation 
on  the  stream.  Mullen  .v.  Penobscot  I>og-Dii\ 
ing  Co.  90  Me.  567,  38  Atl.  557. 

A  person  may,  by  the  King's  license.  ral.«e 
locks  upon  a  navigable  river  flowing  through 
his  land  for  the  purpose  of  Improving  Its  nav- 
igation, and  impose  a  toll  upon  vessels  using  the 
same.      Juxou   v.   ThornhlU,   Cro.   Car.   132. 

But  commissioners  of  sewers  have  no  power  to 
Improve  the  uaviirability  of  a  river  by  erectin 
locks,    or   ottier   artificial    methods.      Queen    v. 
Westham,  10  Mod.  159. 

A  state  has  the  right  to  make  improvements 
In  Its  navigable  waters  for  the  more  safe,  con- 
venient, and  useful  enjoyment  of  the  common 
right  of  navigation  in  them.  Moor  v.  Veazie.  3j 
Me.  343,  52  Am.  Doc.  655. 

The  commonwealth  has  absolute  power  over 
the  navigable  streams  for  their  improvement  as 
great  highways  for  the  people.  McKeen  v.  I>eT- 
aware  Div.  Canal  Co.  49  Pa.  424. 

If.  in  the  opinion  of  a  state,  greater  benefit 
would  result  to  her  commerce  by  the  improve- 
ment of  a  river  than  by  leaving  It  in  Its  nat> 
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them,  extending  north  from  said  river  sev- 
eral hundred  feet  and  connected  therewith, 
and  then  so  subdivided  their  property  that 
each  lot  not  fronting  on  the  waters  of  the  riv- 
er woiild  front  on  one  of  the  canals.  The 
canals  opened  into  the  river,  which,  in  turn, 
emptied  into  Lake  Michigan.  The  river  sup- 
plied them  with  sufficient  water  to  keep 
their  depth  at  about  17  feet  at  all  times. 
This  was  their  only  source  of  water  supply. 
They  varied  in  length,  the  longest  extend- 
ing back  from  the  river  2,560  feet,  and  were 
wide  enough  to  admit  large  barges,  steam- 
boats, ships,  and  other  vessels,  and  such  ves- 
sels passed  to  and  from  points  within  each  of 
said  canals  into  Lake  ]\iichigan  by  means  of 
said  canals  and  river,  and  conveyed  lumber, 
goods,  and  merchandise  to  and  from  such 


points  by  means  thereof.  Plaintififs'  prem- 
ises, fronting  on  the  canals  and  on  the  river, 
contained  valuable  docks  which  were  used  in 
connection  therewith  for  loading  and  unload- 
ing said  vessels. 

After  constructing  this  system  of  canals, 
the  dock  company  sold  66  of  the  lots  belong- 
ing to  it  to  Jacob  Beidler,  and  at  the  latter's 
death  the  lots  passed  to  plaintiffs  by  descent. 
Seven  of  these  lots  front  on  said  south 
branch  of  the  Chicago  river.  Each  of  the  re- 
maining lots  fronts  on  one  or  another  of  the 
canals.  The  lots  are  leased  to  tenants,  who 
use  them  for  lumber  yards  and  for  dock  pur- 
poses, under  leases  which  provide  that  the 
lessors  shall  at  all  times  keep  a  sufficient 
amount  of  water  in  said  canals  to  furnish 
means  of  access  for  vessels  to  said  premises. 


ural  state,  it  may  authorize  it,  althongh  thereby 
increased  InconveDlence  and  expense  may  result 
to  the  business  of  individuals.  Huse  v.  Glover, 
119  U.  S.  543,  30  L.  ed.  487,  7  Sup.  Ct.  Rep. 
313. 

The  improvement  of  the  navigation  of  a  pub- 
lic river  is  a  public  purpose  in  contemplation 
of  the  law  pertaining  to  eminent  domain. 
Weaver  v.  Mississippi  &  R.  River  Boom  Co.  28 
Minn.  534,  11  N.  W.  114. 

The  legislature  is  the  exclusive  Judge  of  the 
propriety  of  an  expenditure  for  the  improve- 
ment of  the  canals  or  navigable  rivers  of  the 
state.  Waterloo  Woolen  Mfg.  Co.  v.  Shanahan, 
128  N.  Y.  345,  14  L.  R.  A.  481,  28  N.  E.  358. 

If  the  stream  is  in  fact  floatable,  the  state 
may,  for  the  purpose  of  developing  the  use  of 
it,  authorize  dams  and  booms  where  their  use 
will  do  more  good  than  harm.  Pound  v. 
Turck,  95  U.  S.  459,  24  L.  ed.  526. 

The  state  may  grant  to  a  log-driving  com- 
pany the  right  to  the  use  of  the  water  of  a 
stream  so  that  Individuals  on  It  will  not  be 
permitted  to  use  any  water  of  the  stream  for 
the  driving  of  their  own  logs  which  will  be 
needed  by  the  company  for  driving  the  logs 
under  its  charge.  Mullen  v.  Penobscot  Log- 
Driving  Co.  90  Me.  555,  38  Atl.  557. 

The  legislature  may  Improve,  at  its  dlscre 
tion,  the  navigable  rivers  of  the  state,  and  au- 
thorize the  construction  of  any  works  on  them 
which  shall  not  materially  obstruct  their  navi- 
gability, such  as  the  erection  of  a  dam  equipped 
with  a  lock  or  otherwise  for  the  passage  of 
boats.  Spooner  v.  McConnell,  1  McLean,  337, 
Fed.  Cas.  No.  13,245. 

A  constitutional  provision  making  navigable 
waters  leading  into  the  Mississippi  common 
highways,  forever  free,  applies  only  to  the  use 
thereof  in  their  natural  state,  and  does  not  pre- 
vent the  legislature  from  authorizing  the  im- 
provement of  the  navigation  of  parts  of  a  river 
partially  navigable,  and  the  charging  of  tolls 
for  the  use  of  such  improvement.  Wisconsin 
River  Improv,  Co.  v.  Manson,  43  Wis.  255,  28 
Am.  Rep.  542. 

The  state  possesses  the  power  to  authorize 
the  formation  of  corporations  for  the  purpose 
of  improving  by  artificial  means  the  navigability 
of  rivers  and  streams  within  its  borders,  ren- 
dering them  more  useful  and  beneficial  to  the 
public,  and  to  allow  such  companies  compensa- 
tion therefor  by  way  of  tolls  or  otherwise.  East 
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lioquiam  Boom  &  Logging  Co.  v.  Neeson,  20 
Wash.  142,  54  Pac.  1001. 

The  legislature  may  authorize  a  corporation 
to  improve  the  navigation  of  a  public  stream, 
and  to  collect  toll  for  use  of  the  improvement : 
and  such  a  grant  is  primarily  for  public,  and 
not  for  private,  benefit.  Bennett's  Branch 
Improv.  Co.'s  Appeal,  65  Pac.  242;  Tewksbury 
V.  Schulenberg,  41  Wis.  584. 

The  state  board  of  harbor  commissioners  has 
power  to  authorize  a  private  individual  to  dig 
a  new  channel  for  the  benefit  of  navigation, 
where  the  present  one  is  shallow,  narrow,  and 
very  crooked.  Lane  v.  New  Haven  Harbor,  70 
Conn.  685,  40  Atl.  1058. 

Agents  of  the  state  having  In  charge  the  im- 
provement of  a  navigable  river  do  not  find  their 
power  exhausted  when  a  mistake  has  been  made 
in  the  engineering  or  construction  of  dams  or 
other  works.  McKeen  v.  Delaware  Dlv.  Canal 
Co.  49  Pa.  424. 

The  state,  in  granting  lands  upon  the  border 
uf  a  tidal  river,  did  not  devest  itself  of  the 
right  of  improving  the  navigation  of  the  river ; 
and  it  will  not  be  liable  for  injuries  to  the  ad- 
joining property  thereby  caused.  Hoi  lister  v. 
Union  Co.  0  Conn.  436,  25  Am.  Dec.  36. 

So  long  as  the  riparian  owner  is  not  thereby 
deprived  of  his  access  to  and  use  of  a  public 
river  as  a  highway,  the  right  of  the  common- 
wealth to  make  any  erections  in  the  river  for 
its  Improvement  as  a  highway  is  undoubted  and 
unlimited.  Tunicum  Fishing  Co.  v.  Carter,  61 
Pa.  21,  100  Am.  Dec.  597. 

As  against  the  unexercised  right  to  wharf  out, 
the  state  has  the  right  to  improve  navigation  by 
straightening  old  channels  or  digging  new  ones. 
lAne  V.  New  Haven  Harbor,  70  Conn.  686,  40 
Atl. .  1085 ;  Lane  v.  Smith,  71  Conn.  65,  41 
Atl.  18. 

Certificates  for  work  done  on  an  Improvement 
of  the  navigation  of  certain  rivers,  acknowledg- 
ing that  the  Indorser  is  entitled  to  receive  a 
specified  sum  with  annual  interest  at  a  specified 
rate,  that  the  same  are  payable  at  a  certain 
time  and  place,  and  that  for  the  redemption 
thereof  moneys  received  from  sales  of  land 
granted  by  the  United  States  in  aid  of  the  im- 
provement of  such  rivers  and  the  revenues  of 
such  improvement  are  pledged  and  approprl- 
ated,^-do  not  constitute  or  create  a  debt  not 
authorized  by  a  constitutional  provision  that 
the  state  shall  contract  no  debt  for  works  of 
internal  Improvement,  but  that  whenever  grants 
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The  lots  fronting  on  the  river  extend  to  the 
niiddle  thereof,  and  the  ones  fronting  on  the 
canals  extend  to  the  middle  of  such  canals. 

The  defendant  drainage  district,  which  is 
a  public  corporation,  on  January  17,  1900, 
connected  its  drainage  channel,  constructed 
for  sanitary  purposes,  with  said  branch  of 
the  Chicago  river,  and  large  quantities  of 
water  have  ever  since  flowed  from  said  river 
into  said  channel,  which  diminished  the  sup- 
ply of  water  in  the  river  and  in  each  of  the 
canals,  lowering  the  water  6  feet,  which 
made  the  canals  too  shallow  for  the  large 
vessels  to  enter  the  canals  or  reach  the  prem- 
ises of  the  plaintiffs  which  fronted  on  the 
canals.  Plaintiffs  were  therefore  compelled 
to  excavate  and  deepen  the  canals  to  the  ex- 
tent that  the  water  had  been  lowered  there- 


in which  they  did  at  a  cost  of  $10,000.  The 
docks  along  the  canals  and  along  the  river 
were  also  rendered  useless  by  reason  of  the 
water  being  lowered  therein  by  the  drainage 
channel,  and  plaintiffs  repaired  them  at  a 
cost  of  $16,000. 

The  defendant  filed  a  general  demurrer  to 
the  declaration,  the  demurrer  was  sustained, 
and  judgment  entered  in  favor  of  the  defend- 
ant.  Plaintiffs  appealed  to  this  court,  claim- 
ing that  there  has  been  a  taking  of  property 
without  compensation,  within  the  meaning 
of  §  1.3  of  article  2  of  the  Constitution  of 
this  state;  that  §§8  and  19  of  the  drainage 
act  of  May  29,  1889  (Starr  &  C.  Anno.  Stat. 
1896,  chap.  42,  HJF  8,  19),  under  which  appel- 
lee was  created,  gives  them  a  right  of  ac- 
tion; and  that  they  are  entitled  to  recover 


of  land  or  other  property  are  made  to  a  state, 
specially  dedicated  to  works  of  internal  im- 
provement, the  state  may  carry  on  such  works 
and  devote  thereto  the  avails  of  such  grants, 
and  may  pledge  and  appropriate  the  revenues 
derived  from  such  works  In  aid  of  their  com- 
pletion ;  but  merely  evidence  a  debt  already  ex- 
isting for  work  done  on  such  an  improvement  to 
which  the  contractors  are  entitled,  where  there 
is  no  money  to  pay  them,  bat  there  are  lands 
yet  unsold  and  revenues  to  be  derived  from  the 
works.  State  ex  rel.  Resley  v.  Farwell,  4 
Chand.  (Wis.)  106. 

II.  Right  as  between  state  and  Federal  govern- 
ments. 

Under  the  provisions  of  the  Federal  Constitu- 
tion giving  Congress  the  admiralty  and  mari- 
time Jurisdiction,  and  the  power  to  regulate 
commerce,  the  power  to  improve  waters  which 
are  subject  to  interstate  commerce  rests  with 
Congress  if  it  chooses  to  act;  but,  until  it  acts, 
the  states  may  make  such  improvements  as  will 
not  interfere  with  such  commerce. 

There  Is  nothing  In  the  ordinance  of  1787  for 
the  government  of  the  northwest  territory 
which  prohibits  a  state  formed  therefrom  from 
improving  the  navigation  of  its  rivers.  I^ 
Plaisance  Bay  Hart>or  Co.  v.  Monroe,  Walk.  Ch. 
(Mich.)  155. 

The  act  of  Congress  of  1817,  prescribing  the 
free  navigation  of  the  Mississippi  river  and  the 
navigable  waters  flowing  Into  It,  did  not  inhibit 
the  power,  inseparable  from  every  sovereign  or 
efficient  government,  to  devise  and  execute 
measures  for  the  Improvement  of  the  state,  al- 
though such  measures  might  induce  or  render 
necessary  changes  in  tlie  channel  or  courses  of 
rivers  within  the  interior  of  the  state,  or  might 
be  productive  of  a  change  in  the  valuation  of 
private  property.  Withers  v.  Buckley,  20 
How.  84,  15  L.  ed.  816. 

The  provisions  of  the  ordinance  of  1787,  and 
of  the  Constitution  of  the  state  of  Michigan, 
securing  to  the  public  the  free  use  of  natural 
streams  without  tax,  duty,  or  impost,  do  not 
prohibit  the  levy  of  tolls  for  the  use  of  an  im- 
proved stream.  Such  tolls  are  not  taxes,  duties, 
or  imposts,  but  are  imposed  for  the  enjoyment 
of  the  benefits  arising  from  expenditures  giving 
a  new  value  and  Increased  navigability  to  the 
stream.  Benjamin  v.  Manistee  River  Improv. 
Co.  42  Mich.  628,  4  N.  W.  488. 

A  toll  charged  for  the  improvement  of  the 
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navigation  of  a  river  is  not  prohibited  by  the 
provisions  o^  the  ordinance  of  1787  deelarlnff 
the  navigable  waters  of  the  northwest  territory 
to  be  common  highways  and  forever  free.  Pal- 
mer  v.  Cuyahoga  County,  3  McLean,  226,  Fed. 
Cas.   No.   10,688. 

A  provision  in  the  law  admitting  a  state  mto 
the  Union,  that  its  navigable  streams  be  pre- 
served for  the  use  of  the  citizens  of  the  differ- 
ent states  free  of  toll,  is  not  violated  by  a  stat- 
ute providing  compensation  to  a  boom  company 
which  receives,  scales,  and  delivers  logs  cast 
into  a  river.  The  word  ''navigation,*'  as  used 
in  treaties,  constitutions,  and  statutes,  does  not 
mean  the  running  of  saw  logs  down  a  river. 
Duluth  Lumber  Co.  v.  St  Louts  Boom  &  Improv. 
Co.  5  McCrary,  882,  17  Fed.  419. 

The  proviso  in  the  act  admitting  T^nii|i«ii» 
into  the  Union,  that  the  navigable  waters  lead- 
ing into  the  Mississippi  shall  be  common  high- 
ways and  forever  free  from  any  tax,  duty.  Im- 
post, or  toll  forever,  was  not  intended  to  pre- 
vent the  state  from  improving  and  rendering 
navigable  bayous  and  other  streams  only  capable 
of  imperfect  navigation  in  times  of  floods.  Boy- 
kin  V.   Shaffer,   13   La.   Ann.   129. 

The  assent  of  Congress  to  a  state  statute  in- 
corporating a  navigation  company  with  the  right 
to  take  toll  on  a  navigable  river  in  Alabama  re- 
lieves the  company  from  the  disability  to  collect 
toll  imposed  by  the  provision  of  the  ordinance 
adopted  by  the  Alabama  convention,  that  all 
navigable  streams  shall  remain  free  for  naviga- 
tion without  toll,  tax,  or  duty,  which  Is  revocable 
only  with  the  consent  of  the  United  States ; 
and  the  assent  of  Congress  to  subsequent  acts  of 
the  state  legislature  reviving  and  amending  the 
company's  charter,  "which  do  not  alf ect  the  dora- 
tion  thereof  or  the  amount  of  toll.  Is  not  neces- 
sary.   Columbus  V.  Rodgers,  10  Ala.  87. 

The  ^tute  of  DlmolR  has  power,  In  its  discre- 
tion, to  construct  locks  and  dams  for  the  Im- 
provement of  navigation  upon  the  Illinois  river. 
In  the  absence  of  congressional  legislation  for- 
bidding it.  Ruse  V.  Glover,  11  Blss.  660,  16 
Fed.  292. 

Where  Congress  has  not  legislated  as  to  the 
improvement  of  the  water  ways  of  a  state,  un- 
der its  power  conferred  by  the  commerce  clause 
of  the  Constitution  of  the  United  States,  a 
state  has  power  to  improve  such  water  ways 
by  the  removal  of  obstructions  from  their  chan- 
nels, and  may  authorize  persons  making  the  Im- 
provement to  collect  reasonable  tolls  for  the  In- 
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under  their  common-law  rights,  as  riparian 
owners,  for  a  diversion  of  the  water,  where- 
by they  have  been  injured. 

Mr.  William  J.  liaeey,  for  appellants: 
Under  §  13  of  article  2  of  the  Ck>nstitu- 

tion  of  the  state  of  Illinois  appellants  are 

entitled  to  recover. 

KetDanee  v.  Otley,  204  111.  402,  68  N.  E. 

388;  Juvinall  v.  Jamesburg  Drainage  Dia- 

trict,  204  111.  107,  68  N.  E.  440;  Aldis  v. 

Union  Elev.  R.  Co,  203  111.  567,  68  N.E.  95; 

Calumet  d  C,  Canal  d  Bock  Co.  v.  Mora- 

tcetz,  195  111.  398,  63  N.  E.  165;  Chicago  v. 

Jackson,  196  111.  496,  63  N.  £.  1013,  .1135; 

Wabash  R.   Co.  v.   Coon  Run  Drainage  d 

Levee  Distnct,  194  111.  310,  62  N.  E.  679; 

Illinois  C.  R.  Co.  v.  Turner,  194  111.  575,  62 


X.  E.  798;  Oinn  v.  Mottltrie,  C.  d  D.  Drain- 
age District,  188  111.  305,  58  N.  E.  988 ;  Pay- 
son  v.  People,  175  111.  277,  51  N.  E.  588; 
Doane  v.  Lake  Street  Elev.  R.  Co.  165  111. 
510,  36  L.  R.  A.  97,  56  Am.  St.  Rep.  265, 
40  X.  E.  520;  Rigney  v.  Chicago,  102  HI. 
64;  Plumleigh  v.  Dawson,  6  111.  544,  41  Am. 
Dec.  199;  Evans  v.  Merriweather,  4  111.  492, 

38  Am.  Dec.  106;  Angell,  Watercourses,  §  8, 
p.  11;  Gould,  Waters,  §  204;  Cary  v, 
Daniels,  5  Met.  238;  Crittenton  v.  Alger,  11 
Met.  284;  Stokoe  v.  Singers,  8  El.  &  Bl.  36; 
Yates  V.  Milwaukee,  10  Wall.  497,  19  L.  ed. 
984;  Wadsworth  v.  Tillotson,  15  Conn.  366, 

39  Am.  Dec.  391;  McCord  v.  High,  24  Iowa, 
336;  Baltimore  v.  Appold,  42  Md.  .442; 
Shamleifer  v.  Council  Grove  Peerless  Mill 
Co.  18  Kan.  24;  Bealeij  v.  Shaw,  6  East,  208; 


creased  facilities  thus  afforded  to  travel  aud 
traDsportation.     Morris  v.  State,  62  Tex.  728. 

A  state  has  the  power  to  Improve  the  rivers 
exclusively  within  her  territory  so  as  to  malce 
the  same  navigable,  and  to  charge  tolls  for  their 
use:  and,  so  long  as  no  discrimination  Is  made 
against  citizens  of  other  states  in  favor  of  her 
own,  the  exercise  of  this  power  is  not  in  viola- 
tlon  of  the  Federal  Constitution,  which  gives 
Congress  power  to  regulate  Interstate  commerce 
and  forbids  any  state,  without  the  consent  of 
Congress,  to  levy  any  duty  of  tonnage,  where 
Congress  has  not  enacted  laws  by  virtue  of 
these  provisions,  prohibiting  the  states  from  ex- 
ercising such  rights.  McReynoIds  v.  Small- 
house,  8  Bush,  477. 

Where  a  river  entirely  within  the  limits  of  a 
state  is  for  a  portion  of  Its  course  non-navlga- 
blc,  the  state  may  grant  the  exclusive  right  to 
navigate  It  to  one  who.  In  consideration  of  such 
right,  undertakes  to  Improve  It  for  the  purpose 
of  navigation.  Yeazle  v.  Moor,  14  How.  668,  14 
L.  ed.  545. 

A  state  has  the  power  to  lease  a  navigable 
river  within  her  territory  to  a  corporation  for 
the  free  navigation  thereof  by  Its  boats,  and 
with  power  to  collect  tolls  at  certain  prescribed 
rates  from  all  other  boats  navigating  such  river, 
upon  condition  that  It  keep  extensive  Improve- 
ments previously  made  by  the  state  In  repair  at 
Its  own  expense,  and  allow  the  free  navigation 
of  such  river  by  all  other  boats  desiring  that 
privilege  upon  payment  of  the  prescribed  tolls. 
Sinking  Fund  Comrs.  v.  Green  &  B.  River  Nav. 
Co.  79  Ky.  73. 

A  state  may  Incorporate  a  company  to  con- 
vert an  unnavlgable  into  a  navigable  stream, 
and,  with  the  express  or  Implied  consent  of  Con- 
gress, may  authorize  the  corporation  to  assess 
and  charge  for  the  use  of  the  stream  all  vessels 
which  shall  thereafter  navigate  It.  Such  a 
charge  is  not  a  charge  of  duty  forbidden  by  the 
United  States  Constitution,  but  a  compensation 
for  labors  performed  by  the  corporation  and 
availed  of  by  the  vessels.  Carondelet  Canal 
Co.  V.  Parker,  29  La.  Ann.  480. 

But  a  municipal  corporation  has  no  right  to 
Improve  a  navigable  river  over  which  the  United 
States  has  assumed  control,  without  first  sub- 
mitting the  plan  to,  and  obtaining  the  privilege 
of,  the  Secretary  of  War,  as  required  by  an  act 
of  Congress.  Chicago  v.  Law,  144  III.  669,  33 
N.   E.   866. 

The  local  Improvement  of  the  navigation  of 
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a  river  lying  entirely  within  a  state,  nnd  the 
removal  of  obstructions  therefrom  by  a  county 
under  legislative  authority,  there  being  no  in- 
terference with  the  operations,  constructions,  or 
Improvements  of  the  general  government  there- 
in, are  not  In  vlolaton  of  any  law  of  the 
United  States.  Stockton  v.  Powell,  29  Fla.  1^ 
15  L.  R.  A.  42,  10  So.  688. 

A  State  can  authorize  any  Improvement  of  a 
river  wholly  within  Its  limits  which  In  its  Judg- 
ment will  enhance  its  value  as  a  means  of 
transportation  from  one  point  of  the  state  to 
another,  If  the  free  navigation  of  the  river  Is 
not  impaired,  nor  any  system  of  Improvement 
provided  by  the  Federal  government  defeated. 
Sands  v.  Manistee  River  Improv.  Co.  123  U.  S. 
288,  31  L.  ed.  149,  8  Sup.  Ct.  Rep.  113. 

In  the  absence  of  congressional  action,  a  state 
has  the  power,  either  itself  or  through  a  cor- 
poratloD  wblch  It  has  chartered,  to  improve  the 
navigation  of  one  of  its  rivers  by  means  of  locks 
and  dams,  and  to  authorize  the  exaction  of  tolls 
for  the  use  of  such  improvements.  Mononga- 
hela  Nav.  Co.  v.  United  States,  148  U.  S.  812, 
37  L.  ed.  463,  13  Sup.  Ct.  Rep.  622. 

The  grant  by  a  state  of  a  franchise  to  a  cor- 
poration authorizing  It  to  Improve  a  navigable 
river  between  a  port  of  entry  and  a  port  of  de- 
livery established  by  Congress,  and  to  exact  tolls 
of  vessels  drawing  an  amount  of  water  that 
would  have  prevented  their  using  the  river  ex- 
cept for  the  improvement,  does  not  confiict  with 
the  power  of  Congress  to  regulate  commerce. 
Kellogg  V.  Union  Co.  12  Conn.  7. 

The  establishment  by  Congress  of  a  port  of 
delivery  on  a  navigable  river  does  not  consti- 
tute a  regulation  of  navigation  on  such  river, 
so  as  to  deprive  the  state  of  the  power  to  au- 
thorize a  corporation  to  exact  toll  as  a  compen- 
sation for  improving  the  same.  Thames  Bank 
V.  Lovell,  18  Conn.  601,  46  Am.  Dec.  332. 

An  act  of  the  legislature  authorizing  a  cor- 
poration to  Improve  the  navigation  of  a  river, 
and  exact  toll  of  vessels  of  a  description  that 
were  unable  to  navigate  the  river  before  the  im- 
provement, does  not  confiict  with  the  right  of 
Congress  to  regulate  commerce.     Ibid. 

A  state  does  not  lay  a  duty  upon  tonnage  in 
violation  of  the  United  States  Constitution  by 
charging  tolls  based  upon  the  tonnage  measure- 
ment of  boats  and  cargoes  for  the  passage  and 
use  of  locks  constructed  by  it  in  navigable  rivers 
within  its  limits,  where  such  charge  is  but  fair 
and  reasonable  compensation  for  the  use  of  the 
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Tillotson  V.  Smith,  32  N.  H.  90,  64  Am.  Dec. 
365;  Gardner  v.  Newburgh,  2  Johns.  Ch. 
162,  7  Am.  Dec.  526. 

Appellants  are  entitled  to  recover  under 
II  8  and  19  of  the  drainage  act  of  May  29, 
1889,  under  which  the  said  Sanitary  District 
of  Chicago  was  created. 

2  Starr  &  C.  Anno.  Stat.  2d  ed.  pp.  1493, 
1496;  Juvinall  v.  Jameshurg  Drainage  Dis- 
trict, 204  111.  107,  68  N.  E.  440 ;  Wabash  R. 
Co.  V.  Coon  Run  Drainage  d  Levee  District, 
194  III.  310,  62  N.  E.  679;  Ginn  v.  Moultrie, 
C.  d  D.  Drainage  District,  188  111.  305,  58  N. 
E.  988;  Payson  v.  People,  175  111.  277,  51  N. 
E.  588;  Kewanee  v.  Otley,  204  111.  402,  68  N. 
E.  388;  Qrey  ex  rel.  Simmons  v.  Pater  son,  60 
N.  J.  Eq.  385,  48  L.  R.  A.  717,  83  Am.  St. 
Rep.  642,  46  Atl.  995 ;  Kellogg  v.  ^evo  Brit- 


ain, 62  Conn.  239,  24  Atl.  996;  Vew  York  C. 
d  H,  R.  R.  Co.  V.  Rochester,  127  N.  Y.  591, 
28  N.  E.  416;  Seifert  v.  Brooklyn,  101  N.  Y. 
130,  54  Am.  Rep.  664,  4  N.  E.  321 ;  Morse 
V.  Worcester,  139  Mass.  389,  2  N.  E.  694; 
Carmichael  v.  Taa!ar1cana,  94  Fed.  561. 

Appellants  are  entitled  to  recover  under 
their  common-law  rights  as  riparian  owners 
for  a  diversion  of  the  water,  wherebv  thev 
have  been  injured. 

Kewannee  v.  Otley,  204  111.  402,  68  N.  E. 
388;  Juvinall  v.  Jamesburg  Drainage  Dis- 
trict, 204  111.  107,-  68  N.  E.  440 ;  Wabash  R. 
Co.  V.  Coon  Run  Drainage  and  Levee  Dis- 
trict,.194:  111.  310,  62  N.  E.  679;  Revell  v. 
People,  177  111.  478,  43  L.  R.  A.  790,  69  Am. 
St.  Rep.  257,  52  N.  E.  1052;  Payson  v.  Peo- 
ple, 175  111.  277,  51  N.  E.  588;  Chicago  v. 


Improved  commercial  facilities.     Huse  v.  Qiov- 
«r,  11  Bias.  550,  15  Fed.  292. 

Tolls  exacted  under  authority  of  the  state,  by 
an  improvement  company  as  compensation  for 
improving  a  navigable  river,  are  not  In  the  na- 
ture of  tonnage  duties.  Thames  Bank  v.  Lovell, 
18  Conn.  501,  46  Am.  Dec.  332. 

A  state  may  charge  tolls  based  upon  the  ton- 
nage measurement  of  boats  and  their  cargoes, 
for  the  passage  aud  use  of  locks  constructed  by 
it  in  navigable  rivers,  and  such  charge  Is  not 
inconsistent  with  U.  S.  Const,  art.  1,  |  8,  pro- 
hibltins:  states  from  laying  any  duty  upon  ton- 
nage without  the  consent  of  Congress.  Huse  v. 
Glover,  11  Biss.  550,  15  Fed.  292. 

A  municipal  corporation,  having  improved  the 
navigation  of  a  river  at  its  own  expense,  can, 
without  subjecting  itself  to  the  charge  of  im- 
properly interfering  with  Interstate  or  foreign 
commerce,  exact  of  vessels  using  the  river  in  its 
improved  condition  a  reasonable  compensation 
for  the  improved  facilities  thus  afforded.  Har- 
mon V.  Chicago,  140  111.  374,  29  N.  E.  732. 

It  is  within  the  constitutlooal  Jurisdiction  of 
Congress,  under  its  power  to  protect  and  im- 
prove navigable  rivers  in  the  interest  of  com- 
merce, to  authorize  the  construction  of  an  apron 
of  planked  timber  over  the  crest  of  a  falls  to 
prevent  the  wasting  away  of  the  underlying 
rock.  United  States  v.  Mississippi  &  R.  River 
Boom  Co.  1  McCrary,  601,  3  Fed.  548. 

The  United  States,  as  owner  of  the  works 
erected  for  the  improvement  of  the  navigation 
of  a  river,  is  entitled  to  control  the  surplus 
water  power  thereby  created,  and  not  the  state 
within  which  the  stream  Is  located.  Green 
Bay  &  M.  Canal  Co.  v.  Patten  Paper  Co.  172 
U.  S.  58,  43  L.  ed.  364,  19  Sup.  Ct.  Rep.  97. 

The  Secretary  of  War  has  power  to  authorize 
private  individuals  to  dig  a  new  channel  for 
the  benefit  of  navigation  where  the  present  one 
Is  shallow,  narrow,  and  very  crooked.  Lane  v. 
New  Haven  Harbor,  70  Conn.  685,  40  Atl.  1058. 

The  United  States  may  bring  In  the  proper 
circuit  court  a  bill  for  an  injunction  to  protect 
improvements  being  made  in  navij^able  waters 
under  the  authority  of  Congress  from  threat- 
ened injury  by  the  construction  of  a  canal  and 
the  diversion  of  water  therein  under  state  au- 
thority; and  in  such  case,  when  the  danger  or 
injury  threatened  is  of  a  character  which  can- 
not be  easily  remedied  if  the  injunction  Is  re- 
fused, and  there  is  no  denial  that  the  act 
charged  is  contemplated,  a  temporary  Injunction 
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should  be  granted,  unless  the  case  made  by  the 
bill  is  satisfactorily  refuted  by  the  defendant. 
United  States  v.  Duluth,  1  Dill.  469,  Fed.  Cas. 
No.  15,001. 

A  state  may  permit  the  United  States  govern- 
ment to  enter  its  courts  as  a  suitor  to  acquire 
by  eminent  domain  property  necessary  to  en- 
able It  to  improve  navigation.  Re  United 
States,  96  N.  Y.  227. 

The  government  of  the  United  States  maj 
exercise  its  right  of  eminent  domain  within  a 
state  for  the  purpose  of  constructing  a  canal 
and  locks  around  the  cascades  of  a  navigable 
liver.  United  States  v.  Oregon  R.  &  Nav.  Co. 
9  Sawy.  61,  16  Fed.  524. 

If  the  national  government,  for  the  purpose 
of  improving  the  navigation  of  a  river,  con- 
demns and  takes  possession  of  a  lock  erected 
under  state  authority  in  the  stream.  It  must 
pay  for  the  franchises  to  take  tolls  which  the 
state  had  given  to  its  owner  in  consideration  of 
the  construction  and  maintenance  of  the  lock. 
Monongahela  Nav.  Co.  v.  United  States,  148  U. 
S.  312,  37  L.  ed.  463,  13  Sup.  Ct.  Rep.  622. 

A  state  bordering  on  a  navigable  stream  can- 
not prevent  the  closing  of  a  channel  on  its  side 
of  an  island  in  the  stream  for  the  impruvemont 
of  the  channel  on  the  other  side  of  the  Island 
under  authority  of  Congress,  and  such  closing 
is  not  an  unlawful  preference  given  to  the  ports 
of  the  state  on  the  other  side  of  the  river. 
Ibid, 

By  appropriating  Federal  funds  to  the  dredg- 
ing of  a  public  stream,  the  United  States  does 
not  assume  control  over  it,  similar  to  an  as- 
sumption of  ownership,  and  to  the  diminution 
of  a  municipality's  control  under  the  statutes. 
Savage  v.  Philadelphia,  16  Phlla.  174. 

Improvement  of  a  navigable  river,  when  un- 
dertaken by  the  general  government,  is  exclu- 
sively under  its  control ;  and  where  an  appro- 
priation is  made  by  Congress  for  any  such  im- 
provement, and  the  execution  of  the  work  is  in- 
trusted to  the  War  Department,  the  engineer- 
ing ofiicer,  subject  to  the  approval  of  the  Sec- 
retary of  War,  prosecutes  the  work  In  »uch 
manner  as  in  his  Judgment  he  deems  best. 
United  States  v.  Rum  River  &  M.  Boom  Co.  1 
McCrary,  397,  Fed.  Cas.  No.  16,206. 

Federal  Improvements  of  navigable  waters 
may  be  protected  by  injunction.  United  States 
V.  Duluth,  1  Din.  469,  Fed.  Cas.  No.  15,001 ; 
Chicago  Harbor  Improvement,  17  Ops.  Atty 
Gen.  279. 
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Van  Ingen,  152  111.  624,  43  Am.  St.  Rep.  285, 
38  N.  E.  894;  Dwight  v.  Hayes,  150  111.  273, 
41  Am.  St.  Rep.  367,  37  N.  E.  218;  McCart- 
ney V.  Chicago  d  E.  R.  Co.  112  111.  611; 
Chicago  d  P.  R.  Co.  v.  Stein,  75  111.  44; 
Braxon  v.  Bressler,  64  III.  489;  Washington 
Ice  Co,  V.  Shortall,  101  III.  52,  40  Am. 
Rep.  196;  Ensminger  v.  People,  47  111.  384, 
95  Am.  Dec.  495;  Chicago  v.  Laflin,  49 
111.  176;  Bliss  v.  Kennedy,  43  111.  68;  Rudd 
V.  Williams,  43  111.  386;  Illinois  d  M.  Canal 
V.  Haven,  11  111.  557;  People  v.  St.  Louis, 
10  111.  370,  48  Am.  Dec.  339;  Plumleigh 
V.  Dawson,  6  111.  544,  41  Am.  Dec.  199; 
Middleton  v.  PHtchard,  4  III.  510,  38  Am. 
Dec.  112;  Evans  v.  Merriweather,  4  111.  492, 
38  Am.  Dec.    106;    Slattery  v.   Harley,   58 


Neb.  575,  79  N.  W.  151;  Woodin  v.  Went- 
worth,  57  Mich.  278,  23  N.  W.  813;  Petti- 
hone  V.  Smith,  37  Mich.  579;  Welton  v.  Mar- 
tin, 7  Mo.  307;  Gardner  v.  Xeuburgh,  2 
Johns.  Ch.  162,  7  Am.  Dec.  526:  Piatt  v. 
t/o7in«on,  15  Johns.  213,  8  Am.  Dec.  233;  Col- 
rick  V.  Svnnhtirne,  105  N.  Y.  503,  12  N.  E. 
427;  Colhurn  v.  Richards,  13  Mass.  420,  7 
Am.  Dec.  lQ(i;  Hillikerw.  Coleman,  73  Mich. 
170,  41  N.  W.  219;  Koch  v.  Delaware,  L.  d 
W\  R,  Co.  54  N.  J.  L.  401,  24  Atl.  442;  Hal- 
sey  V.  Lehigh  Y alley  R.  Co.  45  N.  J.  L.  26; 
Tillotson  V.  Smith,  32  N.  H.  90,  64  Am.  Dec. 
355;  Emporia  v.  Soden,  25  Kan.  588,  37  Am. 
Rep.  265;  Clement  v.  Gould,  61  Vt.  573,  18 
Atl.  453;  Kimberly  d  C.  Co.  v.  Hewitt,  79 
Wis.  334,  48  N.  W.  373;  Clark  v.  Pennsyl- 


III.  Character  of  improvement. 

Under  a  charter  authorizing  a  city  to  deepen 
and  cleanse  a  navigable  stream  within  its  lim- 
its, it  may  remove  wrecked  vessels  which  con- 
stitute obstructions  therein.  Buffalo  Union 
Iron  Works  v.  Buffalo,  1  Sheldon,  244. 

By  a  public  act  passed  in  the  reign  of  Henry 
VIII.,  the  corporation  of  the  city  of  Exeter  was 
empowered  to  remove  obstructions  to  naviga- 
tion of  the  River  Exe,  upon  paying  compensa- 
tion to  the  owners  of  the  soil  where  the  obstruc- 
tions are  situated.  Exeter  v.  Devon,  L.  R.  10 
Eq.  232.  18  Week.  Rep.  879. 

A  statutory  provision  authorizing  log  owners 
to  construct  chutes  in  connection  with  any  dam, 
and  to  construct  booms  upon  payment  of  dam- 
ages to  landowners,  does  not  authorize  the  con- 
demnation of  an  easement  to  float  logs  and  tim- 
ber down  the  stream,  and  to  make  improvements 
by  the  removal  of  obstructions  therein,  and  of 
a  strip  of  land  on  the  shore  for  a  distance  of  10 
feet  back  from  high-water  mark.  Re  Thomson, 
S6  Hun,  405,  33  N.  Y.  Supp.  467. 

It  is  a  "deepening  of  the  channel"  of  a  river, 
within  the  meaning  of  a  statute  authorizing 
corporations  to  undertake  such  Improvements 
and  to  collect  tolls  therefor,  where  obstructions 
in  the  bed  are  removed  or  cut  through,  abd  the 
water  Is  thereby  confined  to  the  channel.  Ben- 
jamin V.  Manistee  River  Improv,  Co.  42  Mich. 
628,  4  N.  W.  483. 

In  Callis  on  Sewers,  p.  262,  the  case  of  Hall 
V.  Mason  is  cited,  in  which  it  was  held  that  the 
<:ommissioner8  of  sewers  could  not  destroy  any 
ancient  weir,  although  It  interfered  with  navi- 
gation. 

No  recovery  can  be  had  for  damages  to  a  dock 
and  filled  land,  caused  by  digging  for  the  pur- 
pose of  clearing,  restoring,  and  making  passable 
a  water  highway  dedicated  to  and  accepted  by 
the  public,  within  the  limits  of  which  such 
land  is  filled  in  and  dock  constructed.  Yates  v. 
Judd,  iS  Wis.  118. 

Where  a  city  maintains  a  sewer  which  emp- 
ties into  a  navigable  river,  and  which  deposits 
sand  and  other  substances  in  the  river  bottom, 
and  the  city  digs  In  and  excavates  the  bottom 
•of  the  river  around  and  near  piles  on  which  a 
building  rests,  whereby  the  piles  are  under- 
mined, and  the  city  makes  the  excavation  f  r 
the  purpose  of  providing  a  settling  basin,  and 
thereby  saving  the  expense  of  the  frequent  re- 
movals of  Ihe  matters  emptied  by  the  sewer, 
so  that  such  matters  will  not  obstruct  navlga- 
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tion,  the  owner  of  the  building  may  recover 
against  the  city  for  clamages  sustained.  The 
excavating  by  the  city  in  such  a  case  is  not  the 
legitimate  dredging  which  It  might  be  entitled 
to  do  for  the  improvement  of  navigation,  and 
the  owner  of  the  building  is  not  precluded  from 
recovery  on  the  ground  that  the  city  had  a 
right  to  improve  n»vigation.  and  that  he 
had  no  remedy  if  the  land  on  which  the  piles 
were  placed  was  deprived  of  Its  lateral  sup- 
port. Pomeroy  v.  Granger,  18  R.  I.  624,  29 
Atl.  690. 

Riparian  proprietors  entitled  by  statute  to 
have  half  an  acre  of  submerged  land  on  their 
water  front  set  off  to  them  for  oyster  culture,  . 
but  who  have  each  staked  out  territory  216 
acres  in  extent,  have  not  such  a  title  to  the  lo- 
cations claimed  by  them  as  entitles  them  to 
compensation  on  the  ground  that  their  property 
is  taken  for  private  use,  where  the  oyster  beds 
are  destroyed  by  the  lawful  action  of  the  gov- 
ernment in  dredging  the  channel  of  the  river. 
Richardson  v.  United  States.  100  Fed.  714. 

Equity  will  not  interfere  at  the  Instance  of  a 
riparian  owner  to  restrain  the  dredging  and  re- 
moving of  sand  from  the  bed  of  a  navigable 
lake  opposite  his  property  where  such  acts  do 
not  injure  his  propeity  by  causing  increased 
erosions  of  the  shore,  and  do  not  prevent  accre- 
tions from  forming  upon  his  shore  line.  Blatch- 
ford  V.  Chicago  Dredging  &  Dock  Co.  22  111. 
App.  376. 

When  a  river  improvement  company  is  au- 
thorized by  charter  to  close  up  any  chutes  or 
side  cuts  for  the  purposes  of  such  Inrprov.ement, 
If  the  state  has  riparian  rights  as  owner  of  the 
banks  of  any  such  chutes  or  side  cuts  the  cor- 
poration has  the  right,  without  making  compen- 
sation, to  destroy  such  rights  by  closing  them, 
and  all  subsequent  purchasers  frcm  the  state 
will  take  subject  to  the  company's  right.  Black 
River  Improv.  Co.  v.  La  Crosse  Boom  &  Transp. 
Co.  54  Wis.  659,  41  Am.  Rep.  66,  11  N.  W.  443. 

The  Black  Snake  river  In  Wisconsin,  through 
which  a  part  of  the  waters  of  the  Black  river 
diverge  from  the  main  channel,  flowing  through 
the  bottom  lands  of  the  latter  river  and  re- 
uniting with  the  waters  thereof  in  a  lake 
further  down,  may  be  considered  a  "slough" 
Into  which  the  waters  flow  through  a  "chute" 
or  "side  cut."  within  the  meaning  of  n  statute 
granting  an  improvement  company  the  power, 
in  aid  of  the  navigation  of  Black  river,  to 
close  up  chutes  leading  from  such  river  Into  th€ 
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vania  R.  Co,  145  Pa.  438,  27  Am.  St.  Rep. 
710,  22  Atl.  989. 

If  the  property  of  a  riparian  proprietor  is 
taken  or  damaged  for  a  public  purpose,  his 
right  to  compensation  under  the  Constitu- 
tion is  not  limited  to  cases  of  illegal  tres- 
pass, but  may  extend  to  acts  which  are  legal. 

Calumet  d  C.  Canal  <C-  Dock  Co.  v.  Moror 
ioetZy  195  111.  398,  63  N.  E.  165;  Illinoia  C. 
R.  Co,  V.  Turner,  194  111.  575,  62  N.  E.  798; 
Chicago  v.  Jackson,  196  111.  496,  63  N.  E. 
1013;  Dwight  v.  Hayes,  150  111.  273,  41  Am. 
St.  Rep.  367,  37  N.  E.  218;  Aldia  v.  Union 
Elev.  R.  Co,  203  111.  567,  68  M.  E.  95;  Rigney 
V.  Chicago,  102  111.  64. 

The  diversion  of  the  water  by  the  sanitary 
district  was  a  taking  of  property,  so  the  loss 
was  di£ferent  in  kind  from  that  suffered  by 


bottom  lands  thereof  and  into  sloughs,  although 
such  river  is  a  navigable  stream.  Ibid.  In 
that  case  It  was  held  that  a  riparian  owner 
cannot  recover  damages  for  the  diversion  of  the 
waters  of  the  stream  by  a  corporation  under 
authority  of  the  legislature  for  the  purpose  of 
Improving  the  public  navigation.  It  is  said  the 
doctrine  of  the  Delaplalue  Case.  42  Wis.  230, 
cannot  be  extended  to  a  case  where  the  state 
places  obstructions  In  the  navigable  waters  of 
the  state  for  the  purpose  of  improving  the  nav- 
igability of  the  stream. 

The  legislature  may  authorize  the  construc- 
tion of  flooding  dams  without  making  compen- 
sation to  the  owners  of  mills  who  are  Injured 
by  the  Interruption  of  the  flow  of  the  water. 
Falls  Mfg.  Co.  V.  Oconto  River  Improv.  Co.  87 
Wis.  134,  58  N.  W.  257. 

The  legislature  may  authorize  the  construc- 
don  of  flooding  dams  to  facilitate  the  floating 
of  logs  on  a  river,  although  the  elfect  Is  to  in- 
terfere with  the  flow  of  the  water  so  as  to 
diminish  the  value  of  the  stream  for  steamboat 
navigation.  Heerman  v.  Beef  Slough  Mfg.  Co. 
2  Bias.  334,  Fed.  Cas.  No.  6,320.  1  Fed.  145. 

BuC,  under  a  power  to  erect  a  dam  to  im- 
prove the  floatabllity  of  a  stream,  a  splash  dam 
cannot  be  erected  the  use  of  which  will  deprive 
a  lower  riparian  proprietor  of  a  reasonable  use 
of  the  stream,  by  being  withheld  to  create  a 
sufficient  head  and  then  let  down  in  a  flood. 
Finney  v.  SomervlIIe,  80  Pa.  59. 

Under  a  statute  authorizing  the  owner  of 
timber  to  prepare  a  river  for  the  running  of 
logs  by  the  removal  of  obstructions  and  the 
constructlOQ  of  chutes  and  such  piers,  booms, 
or  other  works  as  may  be  necessary,  the  log 
owner  is  not  entitled  to  create  storage  dams 
and  let  the  water  out  In  large  quantities  for  the 
purpose  of  floating  timber.  Brewster  v.  J.  &  J. 
Rogers  Co.  42  App.  Div.  843,  59  N.  Y.  Supp.  32. 

The  owner  of  a  flooding  dam  authorized  by 
the  legislature  for  the  improvement  of  a  river 
between  designated  points  only  will  be  liable 
for  injury  caused  by  his  raising  the  stream  so 
as  to  overflow  land  farther  down  the  stream. 
Hackstack  v.  Keshena  Improv.  Co.  66  Wis.  489, 
29  N.  W.  240. 

The  flooding  of  lands  many  miles  below  the 
lowest  point  of  improvement  of  a  river  au- 
thorized by  the  legislature,  by  the  wilful  and 
unnecessary  act  of  an  Improvement  company  In 
discharging  waters  from  its  flooding  dam,  can- 
not be  considered  damnum  absque  infuria  as  an 
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the  general  public.  The  damages,  though  not 
a  taking  of  property,  differ  in  kind  from 
those  suffered  by  the  general  public. 

Kewanee  v.  Otley,  204  111.  402,  68  X.  E. 
388;  Aldis  v.  Union  hjiev.  K,  Co,  203  111. 
567,  68  X.  E.  95;  Chicago  v.  Jackson^  196  111. 
496,  63  X.  £.  1013,  1135;  Calumet  d  C. 
Canal  d  Dock  Co,  v.  Mora/voeiz,  195  111.  308, 
63  X.  E.  165;  Wabash  R,  Co,  v.  Coon  Run 
Drainage  d  Levee  District,  194  111.  310,  62  N. 
E.  679;  Payson  v.  People,  175  111.  267,  51 
X.  E.  588;  Elmore  v.  Drainage  Comrs.  135 
111.  269,  25  Am.  St.  Rep.  363,  25  X.  E.  1010; 
Oinn  V.  Moultrie,  C,  d  D.  Drainage  District, 
188  111.  305,  58  X.  E.  988;  Illinois  C.R.  Co. 
V.  Turner,  194  111.  575,  62  X.  E.  798;  Mo- 
Coombs  V.  Akron,  15  Ohio,  481. 

Appellants  are  riparian  proprietors. 


incidental  or  consequential  result  of  the  im- 
provement.    Ibid. 

The  digging  of  a  new  channel  through  tide- 
water flats  under  the  authority  of  the  state  or 
the  United  States  government  is  not  a  taking 
of  property  so  as  to  entitle  the  adjoining  pro- 
prietor to  compensation.  Lane  v.  New  Haven 
Harbor,  70  Conn.  686,  40  Atl.  1058;  Lane  t. 
Smith,  71  Conn.  65,  41  Atl.  18. 

Under  Texas  Rev.  Stat.  art.  722.  which  pro- 
vides for  the  condemnation  of  land  for  the  pai> 
pose  of  constructing  deep-water  channels  from 
the  Gulf  of  Mexico  to  the  main  land  for  the 
purposes  of  navigation  and  transportation  and 
for  the  accommodation  of  ships  and  their  car- 
goes, the  consent  of  the  Secretary  of  the  Treas- 
ury is  not  necessary  before  lands  can  be  con- 
demned. The  government  might  interfere  lo 
the  construction  of  the  channel,  but,  in  the  ab- 
sence of  any  protest,  the  owner  of  the  land  is 
not  in  a  position  to  insist  that  such  consent 
must  be  obtained.  Crary  v.  Port  Arthur  Chan- 
nel &  Dock  Co.  92  Tex.  275,  47  S.  W.  967. 

The  proprietors  of  the  navigation  of  a  river 
are  not  authorized  to  make  a  channel  or  passage 
in  the  river  to  a  new  wharf,  the  court  saying 
that  their  authority  is  limited  only  to  what  the 
owners  were  formerly  bound  to  do.  Parthe- 
riche  V.  Mason,  2  Chitty,  658. 

Although  a  court  may  not  have  the  power  to> 
review  an  award  ol  damages  for  flowage  caused 
by  a  state  dam,  if  there  was  no  authority  for 
the  award  the  error  may  be  corrected.  Dela- 
ware Div.  Canal  Co.  v.  McKeen,  52  Pa.  117. 

IV.  Improvement  companies. 

The  cost  of  the  Improvement  of  streams  Is 
at  times  so  great,  and  the  benefit  from  It  is  so 
likely,  in  many  instances,  to  be  purely  local, 
that  the  consent  of  the  legislature  to  make  the 
improvement  at  public  expense  cannot  be  se- 
cured. In  addition  to  this,  many  of  ^e  state 
Constitutions  have  forbidden  the  state  from  en- 
tering upon  works  of  Internal  Improvement. 
The  consequence  Is  that,  In  order  to  secure  the 
improvement  of  particular  streams.  It  must  be 
done  by  private  enterprise.  For  this  purpose, 
charters  are  granted  to  improvement  companies 
authorizing  them  to  take  possession  of  the 
stream,  make  the  necessary  Improvements,  and 
recover  their  compensation  by  the  exaction  of 
a  toll  upon  transportation  obtaining  the  bene- 
fit of  the  Improvement. 

Although    there   Is   a    dictum    In    Nelson    v. 
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8t,  Anthony  Falls  Water-Power  Co.  v. 
MinneapoUs,  41  Minn.  270,  43  N.  W.  56; 
Reading  v.  Althouse,  93  Pa.  400;  Weatherhy 
V.  Meiklejohn,  56  Wis.  73,  13  X.  W.  697; 
Laxcaon  v.  Mowry,  62  Wis.  235,  9  N.  W.  280; 
Tovmsend  v.  McDonald,  12  N.  Y.  381,  64  Am. 
Dec.  508;  Sutcliffe  v.  Booth,  9  Jur.  N.  S. 
1037;  Wood  v.  Waud,  3  Exch.  748;  CouUon 
A  F.  Waters,  247-261;  Adams  v.  Manning, 
43  Conn.  477;  Campbell  v.  Talbot,  132  Mass. 
174;  Cowell  v.  Thayer,  5  Met.  253,  38  Am. 
Dec.  400;  Too*?e  v.  Clifton,  22  Ohio  St.  247, 
10  Am.  Rep.  732;  Smith  v.  Musgrove,  32  Mo. 
App.  241;  Nininger  v.  Norwood,  72  Ala.  277, 
47  Am.  Rep.  412;  Ford  v.  WAiflocfc,  27  Vt. 
265;  Shepardson  v.  Perkins,  58  N.  H.  354. 

Appellants  have  acquired  riparian  rights 


Cheboygan  Slack-Water  Nav.  Co.  44  Mich.  7, 
38  Am.  Rep.  222,  5  N.  W.  908,  that  an  act  to 
transfer  to  voluntary  organizations  the  control 
of  navigable  streams  with  power  to  levy  burdens 
upon  commerce  at  discretion  Is  inoperative,  yet 
such  practice  has  now  become  too  general  to  be 
declared  unlawful. 

The  Crown  may  grant  a  franchise  to  con- 
struct locks  and  sluices  on  the  land  of  the 
grantee  for  the  purpose  of  making  coDtlnuously 
navigable  a  river  which  before  had  been  navi- 
gable only  from  mllldam  to  mllldam,  and  confer 
upon  the  grantee  the  exclusive  right  of  naviga- 
tion, under  which  it  will  be  the  grantee's  duty 
to  take  reasonable  tolls  and  keep  the  locks  and 
sluices  in  proper  working  order.  Atty.  Gen. 
V.  Simpson  L 19011  2  Ch.  671.  In  rendering 
Judgment  in  this  case,  Stirling,  L.  J.,  In  reply 
to  the  argument  that  the  Crown  could  not 
grant  the  exclusive  right  of  navigation  In  a 
river  In  which  the  public  had  previously  en- 
Joyed  the  partial  navigation, — that  is,  the  nav- 
igation from  mllldam  to  mllldam, — said  that 
he  was  unable  to  find  any  case  In  which  a  sim- 
ilar charter  had  been  the  subject  of  decision  by 
the  courts,  but  compared  it  with  the  King's 
prerogative  to  grant  ferry  franchises  In  non- 
tldal  streams,  and  said  that  the  right  closely 
resembled  that  of  a  ferry,  and  that  he  could  see 
no  reason  why  it  could  not  be  in  the  power  of 
the  Crown  to  create  it ;  that  the  exercise  of 
the  right  would  impose  on  the  grantee  similar 
obligations  to  those  of  the  ferryman. 

An  act  of  legislature  leasing  to  a  company 
Incorporated  by  such  act  for  that  purpose  the 
right  for  a  term  of  years  to  navigate  a  river 
with  its  boats,  which  had  previously  been  made 
navigable  by  a  large  expenditure  of  money  by 
the  state,  by  menus  of  locks  and  dams,  the  duty 
to  keep  which  in  repair  is  imposed  upon  such 
company  with  the  right  to  collect  certain  pre- 
scribed tolls,  not  exorbitant  so  as  to  amount  to 
a  prohibition  of  navigation,  from  all  other  boats 
using  such  locks.  Is  not  In  violation  of  any  pro- 
vision of  the  Constitution  of  Kentucky,  and  Is 
valid.     McReynolds  v.  Smallhouse,  8  Bush.  447. 

An  act  of  the  territorial  legislature  granting 
the  exclusive  privilege  of  using  for  the  floatage 
of  logs  and  timber  that  portion  of  a  river  be- 
tween designated  points,  on  compliance  with 
the  provisions  therein  for  the  improvement 
thereof  between  such  points  by  the  grantees  or 
their  assigns,  is  valid.  Carson  River  Lumber- 
ing Co.  V.  Bassett,  2  Nev.  249. 
67  L.  R.  A. 


in  the  canals  and  in  said  river  by  prescrip- 
tion. 

Murchie  v.  Gates,  78  Me.  300,  4  Atl.  698; 
Shepardson  v.  Perkins,  58  X.  H.  354;  Math- 
ewson  V.  Hoffman,  77  Mich.  420,  6  'L.  R.  A. 
349,  43  N.  W.  879;  Tovmsend  v.  McDonald, 
12  N.  Y.  381,  64  Am.  Dec.  508;  Messinger's 
Appeal,  109  Pa.  285,  4  Atl.  162;  Reading  v. 
AWiouse,  93  Pa.  400;  Weatherby  v.  Meikle- 
john,  56  Wis.  73,  13  N.  W.  697 ;  Laioson  v. 
Motory,  52  Wis.  235,  9  N.  W.  280;  Sutcliffe 
v.  Booth,  9  Jur.  N.  S.  1037 ;  Wood  v.  Waud, 
3  Exch.  748;  Coulson  &  F.  Waters,  244-261 ; 
Adams  v.  Manning;  48  Conn.  477;  Campbell 
V.  Talbot,  132  Mass.  174;  Cowell  v.  Thayer, 
5  Met.  263,  38  Am.  Dec.  400;  Tootle  v.  Clif- 
ton, 22  Ohio  St.  247,  10  Am.  Rep.  732; 
Smith  V.  Musgrove,  32  Mo.  App.  241 ;  Xinin- 


A  statute  providing  for  the  construction  of 
dams  in  a  stream  is  not  unconstitutional  as  giv- 
ing the  right  to  take  tolls  solely  for  the  pri- 
vate gain  of  the  grai/tees ;  but  the  construction 
thereof  is  clearly  intended  to  be  in  aid  of  navi- 
gation, although  there  Is  no  express  declaration 
therein  that  such  is  the  object,  where  it  requires 
the  building  of  suitable  slides  therein  for  run- 
ning logs  over  the  same,  and  requU-es  them  to 
be  kept  in  repair  and  open  during  the  driving 
stage,  unless  necessary  to  hold  the  water  back 
for  the  purpose  of  flooding  or  driving  logs ;  and 
further  providing  for  compensation  by  tolls  on 
logs  "driven  by  aid  of  such  dam  or  dams,"  and 
In  view  of  the  necessity  of  such  dams  on  many 
streams  in  the  lumber  regions.  .  Tewksbury  v. 
Schiilenburg,  41  Wis.  584. 

A  statute  providing  for  the  Improvement  of 
navigable  rivers  is  fatally  defective  where  It 
does  not  provide  for  the  appointment  of  com- 
missioners to  condemn  lands,  except  by  refer- 
ence to  a  statute  providing  for  their  appoint- 
ment in  the  consti'uctlon  of  plank  roads,  the 
requirements  of  which  are  not  applicable.  Clay 
V.  Pennoyer  Creek  Improv.  Co.  34  Mich.  204. 

An  act  providing  for  the  incorporation  of 
slack-water  navigation  companies  for  the  Im- 
provement of  rivers  in  specified  counties  does 
not  conflict  with  a  constitutional  requirement 
that  corporations  be  formed  under  general  laws. 
Such  requirement  does  not  prohibit  the  passage 
of  a  special  act  to  enable  operations  to  be  car- 
ried on  in  specific  localities,  and  which  could 
not  be  carried  on  elsewhere.  Atty.  Gen.  tx  rel. 
Nelson  v.  McArthur,  38  Mich.  204. 

A  special  act  of  Incorporation  conferring  a 
right  to  Improve  the  navigation  of  a  public 
stream  and  charge  toll  for  its  future  navigation 
is  void  If  passed  as  "An  Act  to  Incorporate  the 
Manufacturers'  Improvement  Company."  Rog- 
ers V.  Manufacturers'  Improv.  Co.  100  Pa.  100, 
1  Atl.  344. 

A  flooding  dam  association,  organized  under  a 
statute  authorizing  a  corporation  formed  there- 
under to  Improve  a  stream  when  It  "shall  have 
taken  prior  possession  of  such  stream  for  that 
purpose,"  has  no  right  to  improve  a  stream  and 
charge  toll  for  the  use  of  such  Improvement 
where  such  stream  had  been  previously  taken 
possession  of  by  a  river  Improvement  company, 
thus  rendering  It  impossible  for  It  to  comply 
with  the  condition  of  the  statute  as  to  the  tak- 
ing of  prior  possession,  which  requires  a  taking 
possession  pf  the  entire  stream.     Black   River 
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ger  v.  Norwood,  72  Ala.  277,  47  Am.  Rep. 
412;  Ford  v.  Whitlock,  27  Vt.  265;  Angell 
Watercourses,  §  206,  p.  353 ;  Gould,  Waters, 
p.  443,  §  225;  Ballard  v.  Strucktnan,  123  111. 
636,  14  N.  E.  682 ;  Vail  v.  Mix,  74  111.  127 ; 
Illinois  C.  R.  Co.  v.  Bloomington,  167  111. 
9,  47  N.  E.  318;  Totel  v.  Bonnefoy,  123  111. 
653,  5  Am.  St.  Rep.  570,  14  N.  E.  687. 

The  sanitary  district,  when  it  purchased 
the  land  whereby  it  connected  its  drainage 
canal  to  the  said  south  branch  of  the  Chicago 
river,  became  a  riparian  owner,  and  entitled 
to  a  reasonable  use  of  the  water;  but  it 
could  take  no  more  water  than  one  owner 
was  entitled  to,  having  due  regard  for  the 
rights  of  others,  and,  when  it  lessened  the 
supply  of  water  to  which  every  riparian 
owner  was  entitled,  it  thereby  became  liable 
in  damages  for  all  injuries  resulting. 


28  Am.  &  Eng.  Enc.  Law,  pp.  978,  979; 
Wright  v.  Hotcard,  1  Sim.  &  Stu.  190; 
Ewing  v.  Colquhoun,  L.  R.  2  App.  Cas.  839; 
Colbum  V.  Richards,  13  Mass.  420,  7  Am. 
Dec.  160;  Cook  v.  Hull,  3  Pick.  269,  15  Am. 
Dec.  208;  Anthony  v.  Laph^am,  5  Pick.  175; 
Hillikir  v.  Coleman,  73  Mich.  170,  41  N.  W. 
219;  Pettihone  v.  Smith,  37  Mich.  579;  Wel- 
ton  V.  Martin,  7  Mo.  307;  Gardner  v.  Neto- 
hurgh,  2  Johns.  Ch.  162,  7  Am.  Dec.  526; 
Piatt  V.  Johnson,  15  Johns.  213,  8  Am.  Dec. 
233;  Van  Hoesen  v^  Coventry,  10  Barb.  618; 
Colrick  V.  Swinburne,  105  N.  Y.  503,  12  N. 
E.  427;  Koch  v.  Delaware,  L,  d  W.  R.  Co. 
54  N.  J.  L.  401,  24  Atl.  442;  Tillotson  v. 
Smith,  32  N.  H.  90,  64  Am.  Dec.  355 ;  Sham- 
leffer  v.  Council  Orove  Peerless  Mill  Oo.  18 
Kan.  24;  Thayer  v.  Brooks,  17  Ohio,  489,  49 
Am.  Dec.  474;  Canfield  v.  Andrew,  54  Vt.  1, 


Flooding-Dam  Asso.  v.  Ketchum,  54  Wis.  313, 
11  N.  W.  551. 

The  grant  of  a  franchise  by  a  statute  provid- 
ing that  any  person  who,  or  corporation  which, 
shall  bave  improved  a  river  at  a  certain  cost 
and  in  a  certain  manner  may  charge  tolls  upon 
logs  put  into  the  stream,  is  void  for  uncertainty, 
and  the  franchise  fails  for  want  of  a  grantee. 
Sellers  v.  Union  Lumbering  Co.  39  Wis.  525. 

Under  a  statute  providing  that  upon  the  non- 
completion  of  works  within  two  years  by  a 
company  incorporated  for  the  purQose  of  con- 
structing them  its  corporate  pow^s  shall  be 
forfeited,  the  noncompletion  of  dams,  slides, 
booms,  etc.,  within  the  required  period,  by  a 
company  Incorporated  for  the  purpose  of  con- 
structing them,  does  not  ipso  facto  forfeit  the 
charter,  but  only  affords  grounds  for  proceed- 
ings to  have  a  forfeiture  declared.  Hardy 
Lumber  Co.  v.  Pickerel  River  Improv.  Co.  29 
Can.  S.  C.  211. 

The  provisions  of  a  statute  authorizing  the 
formation  of  companies  to  improve  river  navi- 
gation do  not  authorize  the  formation  of  cor- 
porations to  improve  any  but  navigable 
streams ;  nor  do  they  contemplate  the  creation 
of  navigable  rivers  out  of  non-navigable  creeks 
or  streams.  East  Branch  Sturgeon  River 
Improv.  Co.  v.  White  &  F.  Lumber  Co.  69  Mich. 
207,  37  N.  W.  192. 

Duty  of  improvement  company. 

One  constructing  locks  for  the  purpose  of 
making  a  nontldal  river  navigable,  under  a 
p:rant  from  the  Crown  giving  blm  an  exclusive 
right  of  navigation,  thereby  entitling  him  to 
receive  public  tolls  from  the  public  using  the 
navigation,  is  subject  to  the  obligation  of  main- 
taining and  working  the  locks.  Atty.  Gen.  v. 
Simpson  [19011  2  Ch.  671. 

Where  an  act  of  incorporation  prescribed  no 
definite  time  within  which  a  new  channel  of  a 
river  should  he  constructed,  it  will  be  presumed 
that  a  reasonable  time  was  Intended.  Spring 
V.  Russell,  7  Me.  273. 

When  a  navigation  corporation  is  given  con- 
trol of  the  entire  course  of  a  river,  and  author- 
ized to  collect  toll  for  its  use,  it  is  liable  for 
damage  from  any  obstruction  remaining  in  the 
stream,  even  though  it  is  not  in  one  of  its  ar- 
tilicial  channels.  Phelps  v.  Grand  River  Nav. 
Co.  12  U.  C.  Q.  B.  245. 
67  L.  R.  A. 


But  when  a  corporation  has  been  chartered  to 
make  Improvements  in  certain  parts  of  a  river 
and  collect  toil  for  the  use  thereof,  it  cannot 
be  held  responsible  for  the  navigability  of  tlie 
stream  at  other  places.  James  River  ft  K.  Co. 
v.  Early,  33  Gratt.  541. 

A  corporation  authorized  to  collect  toll  on 
the  navigation  of  a  stream  which  it  is  to  im- 
prove as  a  condition  precedent  may  exercise  its 
discretion  as  to  the  expenditure  of  Its  funds 
and  the  improvements  to  be  made.  Its  fran- 
chise to  collect  tolls  will  vest  when  the  stream 
has  been  put  in  a  reasonable  state  of  Improve- 
ment. Carman  v.  Clarion  River  Nav.  Co.  81 
Pa.  412. 

Unpaid  trustees  created  by  statute  as  con- 
servators of  a  river  are  not  liable  for  Injuries 
to  a  vessel  striking  on  submerged  piles,  though 
authorized  and  empowered  to  remove  all  ob- 
structions and  impediments  to  the  navigation, 
as  they  are  acting  for  a  public  purpose  without 
pecuniary  benefit,  and  the  duty  imposed  upon 
them  is  discretionary,  and  not  compulsory. 
Forbes  v.  Lee  Conservancy  Board.  I-.  R.  4  Exrh. 
Div.  lie,  48  L.  J.  Exch.  N.  S.  402,  27  Week. 
Rep..  688. 

A  dam  company  collecting  a  toll  for  the  use 
of  its  improvements  on  a  navigable  stream  In 
derogation  of  the  public  right  must  yield  its 
whole  resources  to  that  end  and  purpose,  and 
Its  liability  to  the  public  can  be  neither  in- 
creased nor  diminished  at  the  will  or  desire  of 
any  stockholder,  and  It  is  immaterial  who  the 
stockholders  are.  Lewlston  Steam  Mill  Co.  v. 
Richardson  Lake  Dam  Co.  77  Me.  337. 

The  right  to  exercise  the  privilege  of  dig- 
ging and  trenching  in  and  channeling  out 
the  bed  of  a  river  at  a  certain  place  under 
a  contract  with  the  owners  of  the  land  at  that 
point  is  not  dependent  upon  the  performance  of 
other  acts  therein  provided  for,  which  are  not 
burdens  imposed  upon  the  grantee  of  the  ease- 
ment, the  performance  of  which  is  required  by 
the  contract,  but  merely  other  privileges  which 
he  is  given  the  right  to  exercise,  and  which  can 
be  accepted  or  refused  at  his  option  :  and  in- 
terference by  the  grantors  of  such  privilege 
with  the  exercise  thereof  will  be  enjoined. 
Stuart  V.  Ft,  Scott  Water  Co.  32  Kan.  405,  4 
Pac.  844. 

Noncompliance  by  the  owner  of  a  franchise 
to  Improve  the  navigation  of  certain  rlvera» 
create  water  power,  etc.,  with  a  condition  im- 
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41  Am.  Rep.  828;  Kimherly  d  C.  Co.  v.  Hew- 
itt, 79  Wis.  334,  48  N.  W.  373;  Clark  v. 
Pennsylvania  R.  Co.  145  Pa.  438,  27  Am.  St. 
Rep.  710,  22  Atl.  989;  Woodin  v.  Wentworth, 
57  Mich.  278,  23  N.  W.  813;  Rudd  v.  Wil- 
Urns,  43  111.  386;  Batavia  Mfg.  Co.  v.  Neio- 
ton  Wagon  Co.  91  111.  23Q;  Doud  v.  Quthrie, 
11  111.  App.  194;  Evans  v.  Merri weather,  4 
111.  494,  38  Am.  Dec.  106. 

The  declaration  is  correct  on  the  measure 
of  damages. 

Hartford  Deposit  Co.  v.  Calkins,  186  111. 
104,  57  N.  E.  863;  Abend  v.  Terre  Haute  d 
I.  R.  Co.  Ill  111.  202,  53  Am.  Rep.  616;  To- 
ledo, P.  d  W,  R.  Co.  V.  Pindar,  53  111.  447,  5 
Am.  Rep.  57;  Illinois  C.  R.  Co.  v.  McClel- 
land, 42  111.  355 ;  State  ex  rel.  Rice  v.  Powell, 
44  Mo.  436;  Lloyd  v.  Lloyd,  60  Vt.  288,  13 
Atl.   638;   Loker  v.  Damon,  17   Pick.   284; 


Chase  v.  H^ew  York  C.  R.  Co.  24  Barb.  273; 
Simpson  v.  Keokuk,  34  Iowa,  568 ;  Mather  v. 
Butler  County,  28  Iowa,  259;  Hoehl  v.  Mus- 
catine, 57  Iowa,  444,  10  N.  W.  830;  Suther 
land.  Damages,  pp.  152,  154;  1  Sedgw.  Dam- 
ages, p.  166;  Beach,  Contrib.  Neg.  §  19;  2 
Shearm.  &  Redf.  Neg.  5th  ed.  §  741,  p.  1271. 

Diversion  of  water  is  a  cause  of  action 
without  proof  of  actual  damage,  so  that  the 
declaration  is  good  so  far  as  the  damages  are 
concerned. 

PUimleigh  v.  Dawson,  6  111.  544,  41  Am. 
Dec.  199;  New  York  Rubber  Co.  v.  Rothery, 
132  N.  Y.  293,  28  Am.  St.  Rep.  575,  30  N.  E. 
841;  Webb  v.  Portland  Mfg.  Co.  3  Sumn. 
189,  Fed.  Cas.  No.  17,322;  Gould,  Waters,  § 
401;  Parker  v.  Griswold,  17  Conn.  288,  42 
Am.  Dec.  739;  Coming  v.  Troy  Iron  d  Nail 
Factory,  40  N.  Y.  191 ;  Rochdale  Canal  Co.  v. 


posed  upon  It  to  complete  tbe  improvemeDt  of 
a  certain  portioD  of  one  river  within  a  specified 
time,  by  an  amendment  to  its  charter  passed 
after  other  portions  of  the  river  had  been  im- 
proved by  it.  Is  cause  for  forfeiture  of  the  en- 
tire franchise,  where  tlie  same  is  entire  in  its 
character,  embracing  the  whole  improvement 
as  contemplated  in  the  original  charter,  and  is 
not  separable  or  capable  of  being  divided  into 
separate  independent  franchises,  one  as  to  the 
completed  portion  of  the  improvement  below, 
and  the  other  as  to  the  incompleted  portion,  to 
which  latter  only  was  the  condition  annexed ; 
but  the  additional  requirement  upon  the  ac- 
ceptance by  the  company  of  the  amendment  im- 
posing it  became  an  express  condition  to  the 
grant  of  the  franchise  conferred,  which  tbe 
company  must  perform  to  entitle  it  to  a  contin- 
uance of  its  franchise.  People  ex  rel.  Atty. 
Gen.  V.  Kankakee  River  Iraprov.  Co.  103  111.  491. 

The  court  will  enter  a  Judgment  of  ouster 
from  its  franchise  to  improve  the  navigation 
of  certain  rivers,  etc.,  as  being  demanded  for  the 
public  good,  and  will  not  asnes.^  a  mere  fine  for 
omission  of  duty,  where  the  company  failed  to 
construct  the  Improvements  on  a  certain  por- 
tion of  a  river  so  as  to  make  the  same  naviga- 
ble within  a  specified  time  as  required  by  its 
charter,  the  performance  of  which  goes  to  the 
object  for  which  the  corporation  was  created, 
and  Is  essential  to  the  accomplishment  of  the 
enterprise  contemplated  by  the  charter.  The 
court  will  exercise  its  discretion  to  assess  a 
fine  only  when  the  omission  of  duty  is  of  minor 
importance.     Ihid. 

A  lease  by  a  state  to  a  company  of  the  slack- 
water  Improvements  of  a  navigable  river  will 
be  rescinded  and  determined,  and  possession  re- 
stored to  the  state,  where,  by  the  terms  of  such 
lease,  said  company  covenanted  to  keep  the 
locks  and  dams  in  good  repair,  which  it  failed 
to  do  to  such  an  extent  that  one  or  more  of 
such  locks  and  dams  was  in  great  and  immi- 
nent danger  of  being  washed  out  and  destroyed ; 
and  it  not  only  was  not  making  any  attempt 
to  repair  and  preserve  the  same,  but  was  hope- 
lessly Insolvent,  and  altogether  unable  to  re- 
pair and  preserve  them  as  provided  in  the  lease. 
Kentucky  River  Nav.  Co.  v.  Com.  13  Bush.  435. 

Minnesota  Gen.  Stat.  1878,  chap.  32,  title  8, 
relating  to  sluice  dams  for  logs,  gives  the  county 
commissioners  no  authority  to  take  a  bond 
from  the  licensee  of  the  sluice  dam   requiring 
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him  to  conduct  or  drive  logs,  timber,  or  lum- 
ber through  the  sluiceway ;  and  if  they  should 
take  a  bond  containing  such  a  condition  it 
would  not  be  a  statutory  condition,  and  hence 
would  be  void,  and  would  not  Inure  to  the  bene- 
fit of  third  persons,  or  give  them  any  right  of 
action  for  its  nonperformance.  Anderson  v. 
Munch,  29  Minn.  414,  13  N.  W.  192. 

The  owner  of  a  sluice  dam  across  a  stream 
erected,  maintained,  and  operated  under  a  li- 
cense granted  by  the  board  of  county  commis- 
sioners pursuant  to  Gen.  Stat.  1878,  chap.  82, 
title  8,  is  not  required  by  statute  to  perform 
the  labor  of  conducting  or  driving  logs,  timber, 
or  lumber  through  the  sluiceway.  This  is  no 
part  of  the  "operation"  of  the  dam  within  the 
meaning  of  the  statute.     Ihid. 

A  company  authorized  by  Its  charter,  upon 
payment  of  the  damages  suffered  by  owners  of 
property,  to  Improve  a  navigable  river  within 
specified  limits  in  order  to  facilitate  the  run- 
ning of  logs,  is  not  thereby  excused  from  lia- 
bility for  injuries  occasioned  by  such  improve- 
ments to  property  outside  the  prescribed 
location.  Thompson  v.  Androscoggin  River 
Improv.  Co.  58  N.  H.  108. 

A  board  incorporated  by  the  state  of  West 
Virginia,  which  by  Its  charter  Is  required  to 
keep  the  channel  of  a  river  free  from  obstruc- 
tions, may  be  sued  by  the  owner  of  a  vessel 
which  is  injured  by  an  obstruction  in  the  chan- 
nel, although  all  the  property  under  the  con- 
trol of  the  board  is  owned  by  the  state,  as  such 
suit  is  not  against  the  state  within  the  meaning 
of  the  Constitution,  which  declares  that  the 
state  of  West  Virginia  shall  never  be  made  de- 
fendant in  any  court  of  law  or  equity.  It  will 
not  be  presumed  that  the  state  created  such  a 
board  without  liability  to  be  sued,  since,  says 
the  court,  without  such  liability  the  l>oard 
would  be  a  legalized  despot,  trespassing  upon 
the  rights  of  citizens,  who  would  be  powerless 
to  protect  themselves.  Tompkins  v.  Kanawha 
Board,  19  W.  Va.  257. 

A  navigation  corporation  erecting  a  dam  as 
part  of  a  navigable  highway  cannot  convert  it 
into  a  mere  receptacle  of  the  dirt  washed  down 
from  the  country  above  to  the  Injury  *of  riparian 
inhabitants.  Schuylkill  Nav.  Co.  v.  McDon- 
ough.  33  I'a.  73. 

A  contract  by  a  river  Improvement  company 
to  build  certain  public  roads  and  keep  them  In 
repair  "so  far  as  they  may  be  damaged  from 
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King,  14  Q.  B.  122 ;  Wood  v.  Waud,  3  Exch. 
748;  Harrop  v.  Hirst,  L.  R.  4  Exch.  43; 
Branch  v.  Doane,  18  Conn.  233;  Munroe  v. 
Stickney,  48  Me.  462;  Amoskeag  Mfg.  Co.  v. 
Ooodale,  46  N.  H.  53;  Tuthill  v.  iSfcot*,  43 
Vt.  525,  6  Am.  Rep.  301;  Graver  v.  Shall,  42 
Pa.  58;  Caseheer  v.  Moiory,  55  Pa.  419,  93 
Am.  Dec.  766;  Hendrick  v.  Coofc,  4  Ga.  241; 
Stein  V.  Burden,  24  Ala.  130,  60  Am.  Dec. 
453;  Stein  v.  Aahhy,  24  Ala.  521;  Scriver  v. 
J6fwi*fe,  100  N.  Y.  471,53  Am.  Rep.  224,  3  N. 
E.  675;  Crooker  v.  Brap^f,  10  Wend.  264,  25 
Am.  Dec.  555;  Garwood  v.  New  York  C.  d 
H.  R.  R,  Co.  116  N.  Y.  649,  22  N.  E.  396. 

Mr,  James  Todd,  with  Messrs,  Seymonc 
Jones  and  William  Beebe,  for  appellee: 

Appellants  are  not  entitled  to  recover  un- 
der §§8  and  19  of  the  act  under  which  the 
sanitary  district  of  Chicago  was  created. 


Aldrich  v.  Metropolitan  West  Side  Elev. 
R.  Co.  195  111.  456,  57  L.  R.  A.  237,  63  N.  E. 
155;  New  River  Co.  v.  Johnson,  2  El.  A  El. 
435;  Corrigan  Transp.  Co.  v.  Sanitary  Dis- 
trict, 125  Fed.  611. 

The  police  power  of  the  state  may  be  dele- 
gated to  the  various  municipalities  through- 
out the  state,  and  may  be  extended  beyond 
the  limits  of  the  municipality. 

Chicago  Packing  d  Provision  Co,  v.  Chi- 
cago, 88  111.  221,  30  Am.  Rep.  545;  Gundling 
V.  Chicago,  176  111.  340,  48  L.  R.  A.  230,  52 
N.  E.  44;  Harmon  v.  Chicago,  110  III.  400, 
51  Am.  Rep.  698. 

The  property  of  plaintiffs  not  adjacent  to 
the  Chicago  river  is  not  riparian  property, 
and  the  owners  thereof  have  no  riparian 
rights. 

Gould,   Waters,   pp.   300,   301;   JoJiet  d 


floodlDg"  from  a  dam  maintained  by  it,  In  con- 
sideratlon  of  the  withdrawal  of  all  pending 
suits  and  relinquishment  of  all  prior  claims 
for  damages,  4s  valid,  and  enforceable  when  It 
Is  shown  that  the  town  has  sustained  actual 
damage  by  failure  to  comply  with  the  stipula- 
tion to  repair.  Levis  v.  Black  River  Improv. 
Co.  105  Wis.  391,  81  N.  W.  405,  669. 

Right  of  companies. 

The  legislature  may  properly  grant  exclusive 
privileges  and  emoluments  to  a  company  or- 
ganized for  the  purpose  .of  improving  naviga- 
tion. Yadkin  N'av.  Co.  v.  Benton,  9  N.  C.  (2 
Hawks)  10. 

The  legislature  may  grant  an  exclusive  fran- 
chise of  navigation  for  twenty  years  on  a 
stream  which  Is  to  be  improved  by  the  grantee, 
and,  so  long  as  It  does  not  determine  that  the 
grantee  has  not  compiled  with  the  conditions, 
equity  will  restrain  any  person  from  violating 
that  privilege.     Moor  v.  Teazle,  31  Me.  360. 

The  legislature  has  no  power  to  pass  a  re- 
pealing act  annulling  a  contract  or  lease  pre- 
viously granted  by  It  to  a  corporation  whereby 
such  corporation  acquired  the  right  for  a  term 
of  years  to  navigate  a  system  of  rivers  within 
that  state,  and  to  charge  all  others  desiring 
that  privilege  tolls  therefor  at  certain  pre- 
scribed rates,  In  consideration  of  which  such 
corporation  bound  Itself  by  its  bond  to  keep 
extensive  locks  and  dams  previously  con- 
structed by  the  state  in  order  to  make  such 
rivers  navigable  In  good  repair,  and  to  allow 
the  free  navigation  thereof  by  all  boats  desir- 
ing that  privilege  upon  payment  by  them  of 
the  prescribed  tolls,  all  of  which  conditions 
have  been  fully  complied  with  by  such  corpora- 
tion, linking  Fund  Comrs.  v.  Green  k  B.  River 
Nav.  Co.  79  Ky.  73. 

Under  Minn.  Special  Laws  1881,  chap.  222, 
the  power  of  the  board  of  county  commission- 
ers of  Mllle  liacs  county  to  license  persons  to 
maintain  sluice  dams  is  special  and  limited, 
and  to  be  strictly  construed.  No  power  is  con- 
ferred by  the  act  upon  the  commissioners  to 
delegate  to  those  licensed  by  them  the  author- 
ity to  substitute  other  grantees  in  their  place ; 
that  is  to  say,  the  license  Is  a  privilege  to  be 
exercised  by  the  licensees,  and  Is  not  author- 
ized to  run  to  their  assigns.  Mllle  Lacs  Im- 
prov. Co.  V.  Basse tt  32  Minn.  375,  20  N.  W. 
363. 
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The  fact  that  log  drivers  suifer  their  logs, to 
be  sluiced  through  a  dam  which  the  licoiaee 
has  sold  and  assigned  the  license  to  maintain 
will  not  preclude  him  from  questioning  the 
assignee's  authority  to  collect  the  tolls  fixed 
by  the  act  under  which  the  license  was  Issued, 
and  cannot  raise  an  assumpsit  on  his  part  to 
pay  such  tolls.     Ihid. 

A  corporation  authorized  to  construct  booms 
and  other  works  to  be  used  by  the  public  gen- 
erally In  a  stream  chiefly  navigable  for  logs,  to 
the  use  of  which  such  structures  are  necessary, 
is  a  quasi-public  corporation, — the  agent  of  the 
state  for  the  improvement  of  the  river, — and 
its  franchises  are  granted  for  a  public  use. 
Cohn  V.  Wausau  Boom  Co.  47  Wis.  314,  2  N. 
W.  546. 

A  charter  to  establish  lock  navigation  on  a 
public  stream  Is  a  contract.  A  charter  to  exe- 
cute a  public  work  which  can  only  be  accom- 
plished by  the  state  or  an  agent  acting  by  its 
authority  Is  essentially  a  contract  between  the 
state  and  the  agent.  Monongahela  Nav.  Co.  v. 
C<x)n,  6  Fa.  379,  47  Am.  Dec.  474. 

The  grantee  of  a  Pennsylvania  navigation 
franchise  on  a  public  stream  has  the  right  to 
use  for  navigation  and  water-power  purposes 
all  the  water  of  the  stream, — at  least  the  ordi- 
nary, usual,  and  natural  flow  and  volume  and 
quantity  of  water  In  the  river.  Lehigh  Coal 
&  Nav.  Co.  V.  Pocono  Spring  Water  Ice  Co.  7 
Northampton  Co.  Rep.  360. 

A  state  having  leased  a  navigable  river  to  a 
corporation  for  a  certain  term  In  consideration 
of  its  keeping  the  river  In  condition  for  naviga- 
tion, and  given  It  authority  to  collect  tolls,  can- 
not resume  control  of  such  river  before  the  ex- 
piration of  the  term,  except  by  exercising  Its 
power  of  eminent  domain  and  compensating 
the  company.  Sinking  Fund  Comrs.  v.  Green 
&  B.  River  Nav.  Co.  79  Ky.  73. 

Where  the  grantee  under  a  franchise  to  con- 
struct locks  for  the  purpose  of  improving  the 
uavlgatlon  of  a  river  has  neglected  to  construct 
the  same  although  more  than  twenty  years 
have  expired  since  the  granting  of  the  fran- 
chise, such  grantee  Is  not  In  the  possession  of. 
or  enjoying,  Its  franchise  so  as  to  be  entitled 
to  an  injunction  against  a  company  about  to 
construct  a  canal  and  locks  under  an  infring- 
ing franchise.  Rnfleld  Toll  Bridge  Co.  v.  Con- 
necticut River  Co.  7  Conn.  28. 

A  navigation  corporation  may  temporarily  or 
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€.  R,  Co.  V.  Healy,  94  111.  416;  Fox  River 
Flour  d  Paper  Co.  v.  Kelley,  70  Wis.  287,  35 
N.  W.  542;  2  Kinkead,  Torts,  §  682,  p. 
1312;  Penrhyn  Slate  Co,  v.  Qraiwille  Electric 
Light  d  P.  Co.  84  App.  Div.  92,  82  N.  Y. 
Supp.  547;  Hayden  v.  Long,  8  Or.  244;  Lake 
Superior  Land  Co.  v.  Emerson,  38  Minn.  406, 
8  Am.  St.  Rep.  679,  38  N.  W.  200;  Delaplaine 
V.  Chicago  d  N.  W.  R.  Co.  42  Wis.  214,  24 
Am.  Rep.  386. 

Private  individuals  cannot  acquire  pre- 
scriptive rights  against  the  public. 

Chicago  d  N.  W.  R.  Co.  v.  Hoag,  90  111. 
339;  Quincy  v.  Jones,  76  111.  231,  20  Am. 
Rep.  243;  Stone  v.  Mississippi,  101  U.  S.  814. 
25  L.  ed.  1079 ;  Boston  Beer  Co.  v.  Massaohu- 
setU,  97  U.  S.  25,  24  L.  ed,  989;  Parker  v. 
People,  111  111.  581,  53  Am.  Rep.  643. 

The  true  measure  of  damages  is  the  differ- 


ence in  the  value  of  the  property  before  and 
after  the  improvement  is  completed.  There 
can  be  no  recovery  for  the  money  expended  in 
dredging  the  slip  and  in  reconstructing  the 
docks. 

Springer  v.  Chicago,  135  111.  560,  12  L.  R. 
A.  609,  26  N.  E.  614;  Eherha/rt  v.  Chicago, 
M.dSt.  P.  R.  Co.  70  111.  349 ;  Elgin  v.  Eaton, 
83  111.  535,  25  Am.  Rep.  412;  Chicago,  M.  d 
St.  P.  R.  Co.  V.  Hall,  90  111.  45. 

The  rights  of  the  plaintiffs  in  the  waters 
of  the  south  branch  of  the  Chicago  river  are 
held  subject  to  the  paramount  authority  of 
the  state  to  make  any  and  all  improvements 
to  facilitate  navigation. 

People  V.  St.  Louis,  10  111.  351,  48  Am. 
Dec.  339;  Mississippi  River  Bridge  Co.  v. 
Loner ga^,  91  111.  508;  Cummings  v.  Chicago, 
188  U.  S.  410,  47  L.  ed.  525,  23  Sup.  Ct.  Rep. 


permanently  increase  the  height  of  its  dams  if 
necessary  for  the  Improyement  of  navigation, 
when,  without  Its  negligence,  the  dam  becomes 
filled  with  (Mbrfo,  and  the  expense  of  removing 
It  is  excessive  and  unreasonable.  Fehr  v. 
Schuylkill  Nav.  Co.  69  Pa.  161. 

The  power  to  erect  such  a  dam  across  a  nav- 
igable stream  as  may  be  necessary  to  improve 
navigation  is  not  exhausted  when  acted  upon, 
but  includes  the  right  to  raise  the  dam  first 
erected  If  found  insufficient,  and  to  keep  it  in 
repair.  McKeen  v.  Delaware  Div.  Canal  Co. 
49  Pa.  424. 

It  is  not  necessary  for  a  navigation  corpora- 
tion to  have  taken  possession  of  a  whole  stream 
in  order  that  its  franchise  to  take  toll  may 
vest,  when  the  law  requires  that  the  corpora- 
tion "shall  have  taken  prior  possession  of  such 
stream,  or  any  considerable  portion  thereof, 
upon  which  portion  no  other  person  or  corpora- 
tion has  erected  any  dams  or  other  improve- 
ments, and  which  may  have  needed  improve- 
ment for  that  purpose."  Northwestern  Im- 
prov.  ft  Boom  Co.  v.  O'Brien,  76  Minn.  335,  77 
N.  W.  989. 

A  navigation  company  has,  by  inference  at 
least,  the  right  to  insist  that  no  unlawful  in- 
terference with  the  headwaters  of  its  stream 
shall  do  harm  to  the  rights  it  may  exercise 
below.  Lehigh  Coal  &  Nav.  Co.  v.  Scranton 
-Gas  &  Water  Co.  6  Pa.  Dist.  R.  291. 

Under  a  statute  incorporating  a  navigation 
company  and  vesting  in  it  the  river  or  stream 
to  be  made  navigable,  a  new  species  of  statu- 
tory property  and  interest  in  the  water  is  cre- 
ated and  vested  in  it,  and  it  can  maintain  an 
action  against  persons  diverting  the  water  for 
the  purpose  of  supplying  certain  county  build- 
ings, although  no  actual  damage  to  the  naviga- 
tion is  inflicted.  Medway  Nav.  Co.  v.  Romney, 
9  C.  B.  N.  S.  675,  30  L.  J.  C.  P.  N.  S.  286,  7 
Jur.  N.  S.  846. 

The  sufficiency  and  suitability  of  improve- 
ments in  a  public  stream  prior  to  the  vesting 
of  an  exclusive  franchise  of  navigation  are 
questions  to  be  settled  by  the  legislature,  if  it 
thinks  proper,  by  directing  proceedings  to  va- 
cate the  charter,  and  not  by  an  individual,  as 
numerous  and  conflicting  verdicts  would  thereby 
be  made  possible.     Moor  ▼.  Veazle,  31  Me.  360. 

Where  a  city  is  granted  a  franchise  for  the 
•construction  of  a  channel  for  the  purpose  of 
navigation  and  it  authorizes  Individuals  to  con- 
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struct  and  operate  the  channel,  and  it  is  pro- 
vided by  a  city  ordinance  that,  in  case  the 
channel  is  obstructed  or  allowed  to  shoal  np. 
the  right  to  collect  tolls  shall  be  suspended 
until  the  obstructions  are  removed  or  the  chan- 
nel made  of  the  required  dimensions,  the  state 
legislature,  in  declaring  that  ordinance  valid, 
where  no  statutory  causes  of  forfeiture  are  pre- 
scribed, waives  the  right  of  forfeiture  of  the 
franchise  on  account  of  a  temporary  failure  to 
maintain  the  channel  with  the  required  dimen- 
slona  State  ea  rel.  Oussett  v.  Morris,  78  Tex. 
435,  11  8.  W.  392. 

Texas  Rev.  Stat.  art.  722,  providing  for  the 
condemnation  of  land  for  the  construction  of 
deep-water  channels  from  the  Gulf  of  Mexico 
to  the  main  land  for  the  benefit  of  transporta- 
tion and  navigation,  and  for  the  accommodation 
of  ships  and  their  cargoes,  conferred  a  priv- 
ilege, and  did  not  place  a  restriction  upon  cor- 
porations building  such  channels ;  and  it  is  not 
necessary  that  the  corporation  should  show 
that  a  condemnation  of  property  is  necessary 
to  enable  it  to  reach  a  place  of  safety  for  its 
docks.  Crary  v.  Port  Arthur  Channel  &  Dock 
Co.  92  Tex.  276,  47  8.  W.  967. 

A  river  improvement  company,  forever  ousted 
on  quo  warranto  from  the  further  exercise  of 
the  franchises  and  privileges  conferred  by  its 
charter,  has  no  power  afterwards  to  sell  an 
easement  acquired  by  it  to  overflow  lands  ad- 
jacent to  its  improvements.  Wilmington  Water 
Power  Co.  v.  Evans.  166  111.  548,  46  N.  E. 
1083. 

A  lease  by  a  state  to  a  navigation  company 
of  the  slack-water  improvements  of  a  river, 
which  provides  for  a  forfeiture  thereof  unless 
such  company,  within  sixty  days  after  the  date 
thereof,  commence  In  good  faith  the  extension 
of  slack-water  improvements  on  such  river,  re- 
quired by  the  terms  of  such  lease  to  be  made, 
is  not  forfeited  where  the  company  actually 
and  In  good  faith  began  such  improvements 
within  the  specified  time,  although  it  failed  to 
prosecute  the  work  with  proper  diligence  after 
having  commenced  it,  and  never  completed  the 
improvements  agreed  by  it  to  be  made.  Ken- 
tucky River  Nav.  Co.  v.  Com.  12  Bush,  8. 

A  corporation  having  authority  by  law  to 
Improve  a  public  stream  in  a  prescribed  man- 
ner, for  the  consideration  of  taking  toll  on  the 
lumber  and  logs  floated  thereon,  will  not  lose 
its  franchise  because  the  Improvement  is  in 
53 
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472;  Brooks  v.  Cedar  Brook  d  8.  C.  River 
Improv,  Co.  82  Me.  17,  7  L.  R.  A.  460,  17 
Am.  St.  Rep.  459,  19  Atl.  87;  Esoanaha  d 
L.  M.  Transp.  Co.  v.  Chicago,  107  U.  S.  678, 
27  L.  ed.  442,  2  Sup.  Ct.  Rep.  185;  Oihson  v. 
United  States,  166  U.  S.  269,  41  L.  ed.  996, 
17  Sup.  Ct.  Rep.  578;  Eldridge  v.  Trezevant, 
100  U.  S.  452,  40  L.  ed.  490,  16  Sup.  C5t.  Rep. 
345;  Ruch  v.  New  Orleans,  43  La.  Ann.  275, 
9  So.  473;  Scranton  v.  Wheeler,  179  U.  S. 
141,  45  L.  ed.  126,  21  Sup.  Ct.  Rep.  48; 
Slingerland  v.  International  Contracting  Co, 
169  N.  Y.  60,  56  L.  R.  A.  494,  61  N.  E.  995; 
Homochitto  River  v.  Withers,  29  Miss.  21, 
64  Am.  Dec.  126;  Morgan  v.  Reading,  3 
Smedes  &  M.  366. 

There  can  be  no  recovery  for  damages  re- 
sulting from  the  proper  exercise  of  the  po- 


lice power  for  preserving  and  safeguarding 
the  public  health;  and  §  13  of  article  2  of 
the  Constitution  has  no  application. 

Wilson  V.  Gensedl,  113  111.  403,  1  N.  K. 
905;  22  Am.  &  Eng.  Enc.  Law,  2d  ed.  922. 
938;  Tiedeman,  Pol.  Power,  444,  445;  Chi- 
cago V.  Netcher,  183  111.  104,  48  L.  R.  A.  261, 
75  Am.  St.  Rep.  93,  55  N.  E.  707 ;  Stone  v. 
Mississippi,  101  U.  S.  814,  26  L.  ed.  1079; 
Re  Cheesehrough,  78  N.  Y.  232;  Brotm  v. 
Keener,  74  N,  C.  714;  State  v.  Wheeler,  44 
N.  J.  L.  88;  Frazer  v.  Chicago,  186  111.  480, 
51  L.  R.  A.  306,  78  Am.  St.  Rep.  296,  57  X. 
E.  1065;  Bancroft  v.  Cambridge,  126  Mass. 
438;  Elgin  v.  Elgin  Hydraulic  Co.  85  111. 
App.  182;  Munn  v.  Illinois,  94  U.  S.  113.  24 
L.  ed.  77;  Boston  Beer  Co.  v.  Massaohu^ettx, 
97  U.  S.  25,  24  L.  ed.  989;  Frost  v.  People, 


fact  not  beneficial,  there  being  no  such  condi- 
tion prescribed,  and  the  legislatare  having  de- 
termined that  question  in  granting  the  charter. 
Bennett's  Branch  Improv.  Co.'s  Appeal,  65  Pa. 
242. 

Conservators  with  the  dnty  of  keeping  a  river 
navigable  may,  under  a  statute  providing  for  a 
certain  toll  for  the  reimbursement  of  expendi- 
tures made  by  them,  and  a  subsequent  act  pro- 
viding for  an  additional  toll  to  meet  a  special 
expenditure,  at  their  option  receive  a  toll  not 
exceeding  the  full  amount  authorized  to  be  tak- 
en by  the  two  acts.  Rex  v.  Tone  Conserva- 
tors, 1  Barn.  &  Ad.  561. 

No  contract  is  impaired  when  the  state  draws 
water  for  improvements  from  a  navigable 
stream,  although  to  the  injury  of  the  previously 
vested  franchise  of  a  navigation  corporation. 
McKeen  v.  Delaware  Div.  Canal  Co.  49  Pa.  424. 

The  state  having  granted  a  franchise  to  one 
corporation  to  erect  dams  and  locks  on  a  tribu- 
tary to  rivers,  and  to  collect  tolls,  does  not,  by 
afterward  granting  a  franchise  to  another  cor- 
poration to  collect  higher  tolls  on  the  river  it- 
self than  had  been  collected  before,  and  thus 
injuring  the  former  corporation's  business,  be- 
come liable  in  damages  to  such  corporation,  an 
enabling  act  having  been  passed  to  allow  it  to 
sue ;  nor  does  it  by  such  act  elect  to  purchase 
the  dams  and  locks  of  the  first  corporation  and 
pay  their  value,  such  election  being  allowed  by 
the  term  of  the  franchise  to  the  first  corpora- 
tion.    Com.  V.  Stevens,  3  Ky.  L.  Rep.  165. 

A  corporation  authorized  to  build  locks  and 
take  tolls  may  leave  some  of  its  works,  or  even 
cause  some  of  them  to  be  built  with  the  under- 
standing with  the  contractor  that  he  shall  be 
permitted  to  reimburse  himself  from  the  receipt 
of  the  tolls  arising  from  the  same.  Boykin  v. 
Shaffer,  13  La.  Ann.  129. 

Persons  authorized  by  act  of  Parliament  to 
make  certain  rivers  navigable,  and  to  do  all 
things  necessary  for  making  and  maintaining 
a  navigable  passage,  and  to  charge  toll  for  the 
use  of  the  river,  have  a  mere  easement  in  the 
land  over  which  the  river  flows,  and  are  not 
occupiers  of  it  within  the  meaning  of  a  statute 
making  occupiers  of  land  ratable  to  the  poor. 
Rex  V.  Mersey  &  I.  Nav.  Co.  9  Barn.  &  C.  96, 
4  Mann.  &  R.  84,  7  L.  J.  M.  C.  70;  Rex  v. 
Thomas,  9  Barn.  &  C.  114,  4  Mann,  ft  R.  23. 

Where,  under  an  act  of  Parliament  authoris- 
ing persons  to  make  a  certain  river  navigable, 
they  had  but  an  easement  In  the  land  over  which 
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the  rjver  flowed,  a  subsequent  statute  vesting 
the  legal  estate  and  interest  in  the  naviga- 
tion of  the  river  in  trustees,  and  authorising 
them  to  mortgage  the  navigation,  vested  in 
them  only  an  incorporeal  right  in  the  bed  of 
the  river,  and  no  title  to  the  soil  passed  so  as 
to  make  them  ratable  to  the  poor  as  occupiers 
of  land.  King  v.  Aire  &  C.  Nav.  Co.  9  Bam. 
&  C.  820. 

Limited  improvement  of  the  navigation  of  a 
river  under  a  provision  of  a  charter  for  the  Im- 
provement thereof  that  the  corporation  shall 
not  be  entitled  to  any  benefit,  privilege,  or  ad- 
vantage under  the  act,  and  that  all  its  interest 
shall  be  forfeited  and  cease,  unless  the  Im- 
provement is  completed  within  a  designated 
time  for  vessels  drawing  1  foot  of  water,  does 
not  prevent  the  subsequent,  further,  and  more 
extended  improvement  thereof  under  a  provi- 
sion of  the  charter  giving  the  company  the 
power  to  cut  canals  and  construct  such  other 
work  as  it  shall  Judge  necessary  for  improv- 
ing and  extending  the  navigation  from  place 
to  place  and  frbm  time  to  time  in  such  manner 
as  it  shall  think  fit,  where  such  improvement 
was  recognized  and  considered  as  a  work  of 
great  public  utility  intended  to  connect  the  At- 
lantic states  with  the  country  west  of  the 
Alleghany  mountains,  so  that  there  could  have 
been  no  Intention  to  limit  the  broad  power 
necessary  fully  to  secure  such  object  by  the 
provision  as  to  such  limited  Improvement;  but 
such  requirement  must  be  deemed  to  have  been 
intended  only  to  secure  a  partial  use  of  the 
river  within  a  reasonable  time.  Chesapeake 
&  O.  Canal  Co.  v.  Baltimore  &  O.  R.  Co.  4  Gill 
ft  J.  1. 

A  boom  company  is  entitled  to  an  injunction 
restraining  the  placing  of  obstructions  in  the 
river  lower  down  for  the  purpose  of  aiding  in 
the  running  of  logs,  interfering  with  the  bene- 
ficial use  of  its  works  constructed  on  a  slough 
formerly  constituting  the  main  channel  of  the 
river,  where  it  Is  lawfully  in  possession  of  such 
slough  and  works,  under  a  statute  aathorizing 
corporations  organized  for  booming  and  im- 
proving purposes  and  owning  both  shores  to 
improve  rivers  by  clearing  and  straightening 
channels  and  closing  sloughs,  because  such  stat- 
ute authorizes  it  so  to  improve  its  slough  acro«o 
a  bend  in  the  river  as  materially  to  straighten 
the  river,  and  make  such  slough  the  main  chan- 
nel, so  dedicating  it  to  public  use,  and  to  treat 
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193  111.  635,  86  Am.  St.  Rep.  362,  61  N.  E. 
1054;  Meadowcroft  v.  People,  163  111.  56,  36 
L.  R.  A.  176,  54  Am.  St.  Rep.  447,  45  N.  E. 
303 ;  Charleston  v.  Werner,  38  S.  C.  488,  37 
Am.  St.  Rep.  776,  17  S.  E.  33;  Munn  v.  Peo- 
ple, 69  111.  80;  State  v.  Schlemmer,  42  La. 
Ann.  1116,  10  L.  R.  A.  135,  8  So.  307. 

Sootty  J.,  delivered  the  opinion  of  the 
court: 

Appellants  are  the  owners  of  sixty-six  lots, 
all  of  which  they  claim  were  damaged  by  the 
act  of  the  Sanitary  District  of  Chicago  in 
lowering  the  general  level  of  the  water  in  the 
south  branch  of  the  Chicago  river.  Seven  of 
these  lots  front  or  abut  on  this  branch  of 
the  river.  The  others  front  on  canals  lead- 
ing from  the  south  branch  at  right  angles  to 


the  general  course  of  the  stream.  It  is  con- 
tended by  appellee  that  appellants  have  no 
riparian  rights  appurtenant  to  those  lots 
which  do  not  abut  on  the  river,  and  this  pre- 
sents the  first  question  for  our  determina- 
tion. 

At  the  time  the  canals  were  excavated,  the 
real  estate  through  which  they  extend  was 
all  property  of  one  owner.  More  than  twen- 
ty years  intervened  the  construction  of  the 
canals  and  the  opening  of  the  principal  chan- 
nel of  the  sanitary  district,  the  opening  of 
which  reduced  the  level  of  the  water.  After 
the  canals  were  opened  the  owner  of  the  land 
subdivided  the  same  into  lots  facing  or  abut- 
ting upon  the  canals,  except  a  few  immedi- 
ately contiguous  to  and  fronting  upon-  tlie 


the  disused  bend  of  the  former  channel  as  a 
slough.  Stevens  Point  Boom  Co.  v.  Rellly,  44 
Wis.  295. 

An  improvement  company  sustaining  loss  of 
tolls  by  reason  of  the  obstruction  of  a  naviga- 
ble stream  by  a  dam  may  maintain  a  suit  In 
equity  to  restrain  and  prevent  the  completion 
and  maintenance  thereof.  Wisconsin  River 
Improv.  Co.  v.  Lyons,  30  Wis.  61. 

The  lessee  from  the  state  of  the  "Green  & 
Barren  river  line  of  navigation"  acquired  there- 
by no  peculiar  right  in  the  navigation  of  those 
streams  not  common  to  the  public,  but  merely 
the  exclusive  proprietorship,  during  the  lease, 
of  the  locks,  dams,  and  other  improvements 
made  by  the  state  previous  to  the  leasing;  and 
the  grant  to  a  railroad  company  of  the  right  to 
erect  a  bridge  across  the  streams  "so  as  not 
unreasonably  to  obstruct  navigation"  is  not 
void  as  impairing  the  obligation  of  contract  ex- 
isting between  the  state  and  such  lessee  by  vir- 
tue of  such  lease.  Green  &  B.  River  Nav.  Co. 
V.  Chesapeake,  O.  &  S.  W.  R.  Co.  88  Ky.  1, 
2  L.  R.  A.  540,  2  Inters.  Com.-  Rep.  515,  10 
S.  W.  6. 

Where  a  corporation  was  directed  to  purchase 
the  stock  of  a  channel  company  for  $2,000,  and 
to  expend  $3,000  in  improving  the  channel  of 
a  river  during  a  stated  period,  and  to  expend 
after  that  time  the  sum  of  $500  annually,  a 
further  provision  that,  If  the  tolls  received  be 
more  than  sufflelent  to  defray  the  annual  ex- 
penses, said  excess  shall  be  first  applied  to  re- 
fund the  sums  which  shall  have  been  expended 
beyond  the  amount  of  tolls  received,  allowing 
interest  on  all  expenditures  for  the  purpose 
aforesaid,  it  being  provided  that  said  principal 
sum  of  13,000  and  the  amount  that  shall  be 
paid  for  the  channel  stock  shall  not  at  any  time 
be  refunded, — was  construed  as  entitling  the 
company  to  interest  on  the  annual  exi>enditure8 
only,  and  not  on  the  original  expenditure  of 
$5,000.  Thames  Bank  v.  River  Thames,  22 
Conn.  108. 

TolU, 

The  exaction  of  tolls  under  a  statute  for  the 
improvement  of  a  water  way  is  not  an  uncon- 
stitutional deprivation  of  property.  Sands  v. 
Manistee  River  Improv.  Co.  123  U.  S.  288,  81 
L.  ed.  140,  8  Sup.  Ct.  Rep.  118. 

An  alleged  power  to  collect  toll  on  a  public 
stream  will  be  construed  strictly  in  favor  of  the 
public,  and  will  not  vest  until  all  the  statutory 
conditions  are  met.  Northwestern  Improv.  ft 
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Boom  Co.  V.  O'Brien,  75  Minn.  335,  77  N.  W. 
989;  St.  Louis  River  Dalles  Improv.  Co.  v.  C. 
N.  Nelson  Lumber  Co.  61  Minn.  10,  62  N.  W. 
976. 

One  who  has  erected  locks  in  a  bayou,  there- 
by rendering  it  navigable,  will  not  be  required 
to  destroy  or  remove  them ;  but  he  cannot 
charge  toll  unless  such  a  franchise  lias  been 
conferred  upon  him  by  the  sovereign  power. 
Boykln  v.  Shaffer,  13  La.  Ann.  129. 

The  mere  fact  that  a  company  has  Improved 
a  stream  does  not  give  it  the  right  to  collect 
tolls  upon  logs  of  persons  driving  on  the 
stream,  who  use  their  own  forces  and  appli- 
ances. Washougal  River  Improv.  ft  Log  Driv- 
ing Co.  V.  Skamania  Logging  Co.  28  Wash.  89, 
62  Pac.  450. 

The  right  to  impose  tolls  as  a  consideration 
for  the  improvement  of  navigation  on  a  public 
river  Is  a  right  of  government,  to  which  Inill- 
vidual  inconvei|Iences  must  yield.  Bennett^s 
Branch  Improv.  Co.'s  Appeal,  65  Pa.  242. 

Under  the  Ontario  act,  tolls  can  be  charged 
for  use  of  improvements  In  a  floatable  stream 
when  they  are  made  for  the  express  purpose  of 
facilitating  the  floating  of  logs,  lumber,  and 
timber,  and  a  milldam  is  not  such  an  improve- 
ment. Re  Dam  ft  Slide  on  Little  Bob  River, 
23  Ont.  App.  177. 

Subject  to  a  paramount  authority  of  the 
nation  under  the  power  granted  to  Congresn  to 
regulate  commerce  between  the  states,  a  stute 
may  impose  tolls  upon  boats  and  cargoes  pass- 
ing through  locks  constructed  by  it  to  improve 
the  navigation  of  rivers.  Huse  v.  Glover.  11 
Biss.  650,  16  Fed.  292. 

That  a  navigable  stream  was  capable  of  use 
in  its  natural  condition  does  not  deprive  a  nav- 
igation company  of  the  right  to  collect  tolls 
from  one  who  nses  the  improved  water  way.  and 
whose  commerce  is  facilitated  by  it.  Nelson  v. 
Cheboygan  Slack- Water  Nav.  Co.  44  Mich.  7.  38 
Am.  Rep.  222,  6  N.  W.  998. 

A  navigation  improvement  company  is  enti- 
tled to  charge  tolls  pursuant  to  its  charter, 
when  it  has  expended  money  in  putting  the 
stream  into  a  reasonable  state  of  improvement 
Carman  v.  Clarion  River  Nav.  Co.  81*  Pa.  412. 
The  state  has  a  right  to  provide  for  Improv- 
ing waters  that  need  improvement,  and  may 
levy  tolls  on  property  for  use  of  the  Improve- 
ments. Such  tolls  are  not  taxes  or  Invasions 
of  property  rights,  but  a  fixed  compensation 
for   the  advantageous   use  of   that   which  lias 
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river.    These  lots  the  owner  sold  from  time 
to  time  without  any  reservation. 

Under  the  law  of  this  state,  the  owner 
of  lots  on  each  side  of  a  river,  such  as  the 
Chicago  river,  is  also  the  owner  of  the  bed 
of  the  stream  to  the  center  of  the  stream 
(McCartney  v.  Chicago  d  E,  R.  Co.  112  111/ 
611),  subject  only  to  the  right  of  the  public 
to  the  free  and  undisturbed  navigation  of  the 
river  [Chicago  d  P,  R.  Co.  v.  Stein,  76  111. 
41 ) .  A  riparian  owner  has  the  right  to  use 
the  water  in  the  stream.  This  includes  the 
right  to  take  a  reasonable  quantity  of  the 
water  for  his  own  purposes.  The  limitation 
and  extent  of  the  use  of  the  water  is  that  it 
shall  not  interfere  with  the  public  right  of 
navigation,  nor  in  a  substantial  degree  di- 
minish and  impair  the  right  of  use  of  the 


value.  They  are  collected  on  the  same  prin- 
ciple  as  turnpike  tolls  or  railway  or  wharfage 
charges.  Manistee  River  Improv.  Co.  v.  Sands, 
53  Mich.  598,  19  N.  W.  199. 

A  statute  authorizing  a  navigation  corpora- 
tion to  collect  toll  from  persons  using  the 
stream  for  floating  lumber  '^across"  its  waters, 
when  the  whole  purpose  of  the  law  relates  to 
descending  navigation,  cannot  be  held  to  relate 
merely  to  crossing  from  one  hank  to  the  other. 
Bennett's  Branch  Improv.  Co.'s  Appeal,  65  Pa. 
242. 

Where  a  city,  which  has  a  franchise  to  con- 
struct a  channel  ^or  the  purposes  of  navigation 
and  to  collect  tolls,  grants  the  same  to  individ- 
uals upon  the  condition  that  they  shall  main- 
tain the  channel  at  a  specifled  depth  and  width, 
reserving  the  right  to  suspend  tolls  in  case  the 
channel  shall  not  be  so  maintained  and  until  It 
shall  be  made  of  the  said  dimensions,  a  boat 
owner,  when  sued  for  tolls,  may  defend  on  the 
ground  that  the  tolls  had  been  so  suspended 
under  the  contract  between  the  city  and  the 
grantee  at  the  time  the  boats  of  the  defendant 
passed  through  the  channel.  Morris  v.  The 
Leona,  67  Tex.  803,  3  S.  W.  281. 

Where  a  city  is  granted  a  franchise  by  the 
state  to  erect  an  artiflcial  channel  for  the  pur- 
pose of  navigation,  and  to  take  tolls,  and  the 
city  grants  the  franchise  to  individuals,  reserv- 
ing the  right  to  suspend  the  tolls  during  any 
time  when  the  channel  Is  not  maintained  with 
specifled  dimensions,  the  city  may  suspend  the 
tolls  by  giving  notice  to  the  grantee  and  by 
passing  an  ordinance,  in  case  the  channel  is 
maintained  in  a  shoaled  condition,  and  not  of 
the  dimensions  specifled  in  the  grant.  The 
grantee  cannot  successfully  contend  that  the 
right  to  collect  tolls  can  only  be  suspended  by 
a  direct  proceeding  on  the  part  of  the  state  to 
forfeit  the  franchise.     Ibid. 

Where  the  charter  of  a  corporation  organized 
for  the  purpose  of  improving  a  river  author- 
ized it  to  exact  toll  at  a  specifled  rate,  and  flxed 
the  duration  of  the  company  at  sixty  years,  its 
right  to  charge  toll  after  the  expiration  of  flf- 
teen  years  is  not  forfeited,  in  the  absence  of  a 
direct  proceeding  to  forfeit  its  charter,  by  its 
failure  to  comply  with  a  provision  of  its  char- 
ter that  it  shall  have  the  right  to  charge  such 
tolls  for  and  during  the  term  of  flfteen  years, 
and  at  the  expiration  of  said  flfteen  years  It 
shall  submit  to  the  legislature  a  statement  of 
its  accounts,  to  the  end  that  the  legislature 
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water  by  other  riparian  owners.  Washing- 
ton Ice  Co.  v.  Shortall,  101  111.  46,  40  Am. 
Rep.  196. 

These  canals  had  been  continuously  sup- 
plied with  water  for  more  than  twenty  years 
prior  to  the  opening  of  the  sanitary  channel. 
This  court  has  on  several  occasions  held  that 
the  right  to  have  water  flow  in  an  artificial 
channel,  and  to  flood  land  which  it  would 
not  overflow  naturally,  may  be  acquired  by 
prescription.  Vail  r.  Mix,  74  111.  127 ;  Bal- 
lard v.  Struckman,  123  111.  636,  14  N.  E. 
682;  Totel  v.  Bonnefoy,  123  111.  653,  5  Am. 
St.  Rep.  570,  14  N.  E.  687.  In  other  states 
it  has  been  frequently  held  that  one  who,  by 
an  artificial  channel  or  waterway,  has  taken 
water  from  the  original  channel,  and  who 
has  continued  to  divert  and  enjoy  it  for  a  pe- 


may  reduce  the  rate  of  toll  if  the  profits  have 
exceeded  a  specifled  amount  Kellogg  v.  Union 
Co.  12  Conn.  7. 

Payment  of  the  tolls  flxed  by  the  board  of 
control  for  river-improvement  companies  can- 
not be  resisted  on  the  ground  that  the  rates 
flxed  are  too  high,  or  that  the  board  has  been 
imposed  upon  by  fraudulent  representations, 
since  their  action  Is  not  subject  to  review  by 
the  courts.  Manistee  Klver  Improv.  Go.  ▼. 
Lamport,  49  Mich.  442,  13  N.  W.  810. 

The  franchise  of  a  navigation  corporation 
to  collect  toll  on  a  public  stream  after  Its  es- 
tablishment of  an  artiflcial  navigation  does  not 
include  the  right  to  recover  that  toll  after  the 
artiflcial  navigation  has  been  destroyed  and 
the  corporation  has  neither  reconstructed  nor 
elected  to  reconstruct  it.  Lehigh  Coal  &  Nav. 
Co.  V.  Brown,  100  Pa.  838. 

A  company  which  has  Improved  a  navigable 
river  is  not  entitled,  in  the  absence  of  express 
contract,  to  recover  tolls  from  log  owners  for 
the  use  of  the  improvements,  where  the  rate  of 
tolls  has  not  been  flxed  by  the  state  board  of 
control  as  required  by  How.  Anno.  Stat.  |  3859. 
Osqueoc  Improv.  Co.  v.  Mosher,  101  Mich.  473. 
59  N.  W.  664. 

A  navigation  company  authorised  to  Improve 
the  navigation  of  a  river  and  construct  canals 
and  cuts,  and  to  charge  tolls  for  the  use  of  tbo 
same,  may  exact  tolls  from  those  using  a  por- 
tion of  the  river  which  has  been  improved  by 
them,  although  the  canals  and  cuts  have  not 
been  constructed,  where  the  statute  under  which 
they  are  operating  provides  that  it  shall  be 
lawful  for  them  from  time  to  time,  and  at  all 
times  thereafter,  to  receive  toll.  Tamar  Nav. 
Co.  V.  Wagstaff,  4  Best  ft  S.  288,  32  L.  J.  Q.  B. 
N.  S.  295,  9  Jur.  N.  S.  132. 

A  navigaiiou  company  cannot  collect  toll  upon 
logs  carried  out  of  a  stream  by  the  owners 
upon  a  freshet,  and  without  the  use  of  Its  Im- 
provements, or  which  are  rolled  from  the  banks 
contrary  to  the  direction  of  their  owner,  under 
authority  to  collect  tolls  for  driving  logs  upon 
a  stream  when  improved,  when  the  driving  Is 
done  either  at  the  request  of  the  log  owners,  or, 
without  such  request,  when  such  logs  lie  In  soch 
n  position  as  to  impede  or  obstruct  Its  own 
drive.  Washougal  River  Improv.  &  Log  Driv- 
ing Co.  V.  Skamania  Logging  Co.  23  Wash.  89, 
62  Pac.  450. 

A  lumber  owner  can  maintain  assumpsit  to 
recover  back  the  excess  tolls  collected  by  a  bar- 
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riod  beyond  the  statute  of  limitations  as  to 
real  actions,  acquires  by  prescription  the 
right  to  use  the  water  in  that  particular 
manner  and  to  continue  the  diversion  of  it 
in  the  same  way.  Murchie  v.  Gates,  78  Me. 
300,  4  Atl.  608;  Mathetoson  v.  Hoffman,  77 
Mich.  420,  6  L.  R.  A.  349,  43  N.  W.  879; 
Toionsend  v.  McDonald,  12  N.  Y.  381,  64  Am. 
Dec.  508;  Weatherhy  v.  Meiklejohn,  56  Wis. 
73,  13  N.  W.  697 ;  Cotoell  v.  Thayer,  5  Met. 
253,  38  Am.  Dec.  400;  Camphell  v.  Talbot, 
132  Mass.  174;  Belknap  v.  Trimble,  3  Paige, 
605;  Shepardeon  v.  Perkins,  58  N.  H.  354; 
Mesainger's  Appeal,  109  Pa.  285,  4  Atl.  162; 
Reading  v.  Althouse,  93  Pa.  400;  Adams  v. 
Ma/nning,  48  Conn.  477.  It  is  suggested  by 
appellee  that  these  cases  all  involve  the  rela- 
tive rights  of  private  parties,  and  that  no 


such  right  can  be  acquired  by  prescription 
against  the  public.  The  right  of  the  public 
in  this  stream  is  the  right  to  navigate  it. 
No  right  can  be  acquired  by  prescription 
which  will  interfere  With  this  right  of  navi- 
gation. It  does  not  appear  from  the  decla- 
ration in  this  case  that  filling  these  canals 
with  water  from  the  river  interfered  in  any 
wise  with  navigation.  In  view  of  the  length 
of  the  canals  and  the  amount  of  water  neces- 
sarily required  to  fill  them  to  the  level  of  the 
ri>er,  the  diversion  of  the  waters  to  the 
canals  was  an  appropriation  of  the  water  ad- 
verse to  the  rights  of  other  owners  of  abut- 
ting property,  and,  as  the  appropriation  did 
not  violate  the  public  right  of  navigation, 
the  owner  of  each  lot  fronting  upon  either 
of  these  canals  acquired  by  prescription  the 


bor  company,  being  the  difference  between  the 
tolls  specified  in  a  special  contract  and  the  reg- 
ular tolls.  Marsh  v.  Port  Hope  Harbour  Co. 
6  U.  C.  Q.  B.  O.  S.  100. 

A  statute  authorizing  improvement  of  the 
navigation  of  a  river  by  three  flooding  dams, 
and  providing  that  when  such  dams  sliall  have 
been  erected  or  acquired  the  owner  shall  be 
authorized  to  collect  tolls,  does  not  authorize 
the  collection  of  tolls  when  but  two  dams  have 
been  acquired  or  constructed.  Bauntry  v. 
Laird,  Norton  Co.  100  Wia  146,  75  N.  W.  985. 

A  statute  authorizing  the  construction  of 
three  dams  across  a  stream  within  the  space 
of  a  few  miles  for  the  purpose  of  improving 
the  navigation  of  the  stream  will  entitle  the 
grantee  to  toll  on  all  logs  entering  the  stream 
at  any  point  above  the  next  lower  improvement 
dam,  although  no  water  from  his  dams  facili- 
tates their  drive,  and  the  statute  gives  him  a 
right  to  collect  tolls  on  logs  sluiced  or  driven 
through  or  by  the  aid  of  one  of  the  dams  or 
1>y  the  aid  of  waters  collected  therein.     Ibid. 

The  right  of  a  boom  company  to  charge  tolls 
on  logs  passing  through  its  limits  does  not  de- 
pend upon  its  improvement  or  service  having 
been  actually  beneficial  to  the  log  owner  in  the 
particular  instance.  St.  Louis  Dalles  Improv. 
Co.  V.  C.  N.  Nelson  Lumber  Co.  43  Minn.  130, 
44  N.  W.  1080. 

The  right  of  a  river  improvement  company 
which  has  improved  a  river  for  the  driving  of 
logs  to  collect  tolls  upon  logs  passing  through 
its  limits  depends,  not  only  upon  the  construc- 
tion, but  on  the  maintenance,  of  the  improve- 
ments. St.  Louis  River  Dalles  Improv.  Co.  v. 
C.  N.  Nelson  Lumber  Co.  51  Minn.  10,  52  N.  W. 
976. 

The  right  of  a  state  or  its  lessees  to  charge 
toll  for  the  navigation  of  a  river  exists  by  rea- 
son of  the  facilities  afforded  those  who  by  pass- 
ing through  locks  are  able  to  navigate  a  river 
not  otherwise  navigable ;  but  where  navigation 
Is  unobstructed,  and  the  use  of  locks  and  dams 
is  unnecessary,  such  river  is  free  for  all  pur- 
poses of  navigation.  Green  &  B.  River  Nav. 
Co.  V.  Palmer,  83  Ky.  646. 

A  corporation  to  whom  the  state  leased  a 
river  with  the  right  to  charge  tolls  for  the  use 
of  the  locks  and  dams  thereof  by  all  boats, 
rafts,  etc.,  navigating  such  river,  in  considera- 
tion of  the  construction  by  it  of  such  locks  and 
dams  so  as  to  make  such  river  navigable  in 
low  water,  is  not  entitled  to  toll  from  the  owner 
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of  boats  who  navigates  such  river  during  Mgh 
water  when  such  locks  and  dams  are  not  nec- 
essary and  are  not  used  by  him.    Ibid. 

The  right  of  a  navigation  company  to  take 
toll  cannot  be  defeated  by  proof  of  the  bad 
condition  of  the  river  at  the  time  it  was  de- 
manded, in  the  absence  of  any  report  of  the 
commissioner  appointed  by  the  governor  to  su- 
pervise the  same  declaring  It  not  to  be  In  such 
repair  as  to  permit  of  the  easy  and  safe  descent 
of  boats,  and  until  the  repairing  of  which  the 
statute  declares  no  toll  shall  be  taken  by  the 
company,  as  sucJi  report  is  the  only  matter 
which  can  defeat  the  right  to  take  toll.  Duke 
V.  Cahawba  Nav.  Co.  10  Ala.  82,  44  Am.  Dec. 
472. 

The  improvements  for  facilitating  the  trans- 
portation of  logs  and  lumber  in  a  public  stream 
are  the  consideration  for  granting  a  boom  com- 
pany a  franchise  under  which  it  collects  toll  on 
all  such  transportation.  Swift  River  ft  B.  B. 
Improv.  Co.  v.  Brown,  77  Me.  40. 

A  boom  company  which  has  expended  a  large 
sum  of  money  in  Improving  a  stream  which  be- 
fore was  not  capable  of  floating  logs  is  entitled 
to  collect  a  reasonable  toll  for  driving  and  float- 
ing the  logs  of  a  .riparian  owner  down  the 
stream  to  tide  water,  and  to  a  lien  on  the  logs 
for  that  purpose,  where  such  owner  permitted 
his  logs  to  float  down  the  stream  into  the  com- 
pany's boom,  where  they  mingled  with  other 
logs,  and,  falling  to  remove  them  upon  request, 
the  company  was  obliged  to  drive  them  with 
the  others,  under  a  statute  authorizing  such 
charges  by  boom  companies  without  the  own- 
er's request  In  case  of  their  logs  lying  in  such 
position  as  to  obstruct  or  impede  the  drive. 
East  Uoquiam  Boom  ft  Logging  Co.  v.  Neeson, 
20  Wash.  142,  64  Pac.  1001. 

An  attempt  to  collect  tolls  under  a  franchise 
granted  for  the  improvement  of  a  public  stream 
may  be  defeated  if  the  improvements  which 
are  a  condition  precedent  have  not  been  made. 
Carman  v.  Clarion  River  Nav.  Co.  81*  Pa.  412. 

A  franchise  to  collect  an  increased  toll  be- 
cause of  the  expense  of  the  erection  of  a  dam 
will  be  effective  from  the  time  of  its  accept- 
ance, if  a  postponement  is  not  more  plainly 
expressed ;  but,  having  accepted  it,  the  grantee 
cannot  omit  to  perform  the  correlative  duty. 
Susquehanna  Boom  Co.  v.  Dubois,  58  Pa.  182. 

When  an  act  makes  an  appropriation  for 
riparian  improvements,  but  provides  that  "no 
charges  or  tolls  shall  be  collected  on  any  other 
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same  riparian  rights  in  the  waters  therein 
that  he  would  have  had  if  the  canals  had 
been  natural  water  ways,  and,  under  the  au- 
thorities above  cited,  his  title  extended  to 
the  middle  of  the  canal. 

Section  13  of  article  2  of  the  Constitution 
of  the  state  provides,  "Private  property  shall 
not  be  taken  or  damaged  for  public  use  with- 
out just  compensation/'  and  the  question  is 
liere  presented  whether  the  damages  sus- 
tained by  appellants  are  within  this  lan- 
guage of  the  Constitution. 

Section  19  of  the  act  for  the  creation  of 
sanitary  districts  (2  Starr  &  C.  Anno.  Stat. 
1896,  chap.  42)  provides:  "Every  sanitary 
district  shall  be  liable  for  all  damages  to  real 
estate  within  or  without  such  district  which 
shall  be  overflowed  or  otherwise  damaged  by 


reason  of  the  construction,  enlargement,  or 
use  of  any  channel,  ditch,  drain,  outlet,  or 
other  improvement  under  the  provisions  of 
this  act.'' 

In  the  case  of  Ketoanee  v.  Otley,  204  111. 
402,  68  N.  E.  388,  we  held  (p.  417,  204  111., 
p.  393,  68  N.  E.),  referring  to  Gardner  v. 
Newhurgh,  2  Johns.  Ch.  162,  7  Am.  Dec.  526, 
and  Orey  ex  rel.  Simmons  v.  Paterson,  60  N. 
J.  Eq.  385,  48  L.  R.  A.  717,  83  Am.  St.  Rep. 
642,  45  Atl.  995 :  "It  is  the  right  of  every 
owner  of  land  over  which  a  stream  of  water 
flows  to  have  it  flow  in  its  natural  state  and 
with  its  quality  unaffected.  The  right  to  a 
stream  of  water  is  as  sacred  as  a  right  to 
the  soil  over  which  it  flows.  It  is  a  part  of 
the  freehold,  of  which  the  owner  cannot  be 
disseised  except  by  due  process  of  law,  and 


pact  of  the  river  on  any  commerce  on  said  river 
which  orl^nates  above*'  said  works,  the  appro- 
priation is  not  contingent  upon  the  abandon- 
ment of  rrancblses  to  collect  8uch  tolls.  Mo- 
nongahela  River  Improvement,  18  Ops.  Atty. 
Gen.  481. 

A  cut  constructed  by  drainage  commissioners 
along  the  channel  of  a  navigable  river  which  is 
thereby  straightened  and  reconstructed  assumes 
the  character  of  the  river  as  a  navigable 
stream,  and  goods  transported  over  it  are  not 
exempt  from  toll,  under  a  statute  providing  that 
turnpike  trustees  shall  make  use  of  any  public 
or  parish  drain  leading  to  or  near  its  roads 
without  payment  of  toll.  Coulton  v.  Ambler, 
13  Mees.  &  W.  403,  14  L.  J.  Ezch.  N.  S.  11,  3 
Railway  Cas.  724,  note. 

The  right  of  a  navigation  Improvement  com- 
pany to  exact  tolls  under  its  charter  granted 
by  the  state  is  not  terminated  by  a  subsequent 
appropriation  of  money  by  Congress,  which  is 
expended  for  additional  improvements  in  the 
same  river.  Thames  Bank  v.  Lovell,  18  Conn. 
501,  46  Am.  Dec.  332. 

Equity  will  not  restrain  the  exercise  of  a 
franchise  to  collect  tolls  on  a  navigable  river 
until  its  forfeiture  has  been  declared  by  proper 
proceedings  in  law.  Pixley  v.  Roanoke  Nav. 
Co.   75   Va.   320. 

Where  a  corporation  is  authorized  to  collect 
tolls  from  those  navigating  a  river,  and  is  bound 
to  keep  the  river  in  navigable  condition,  it  is 
not  an  insurer  of  the  goods  shipped  on  the  river, 
and  is  only  liable  for  losses  which  may  occur 
by  reason  of  its  negligence  in  failing  to  main- 
tain the  river  in  a  navigable  condition.  Tomp- 
kins V.  Kanawha  Board,  21  W.  Va.  224. 

A  river  company  which  has  a  franchise  to 
collect  tolls  after  prescribed  Improvements  In 
navigation  have  been  made  will  not  be  llahle 
for  injury  sustained  by  one  navigating  the 
stream  before  the  works  are  completed  or  the 
company  charges  toll,  and  thus  vouches  for  the 
navigability  of  the  stream  as  contemplated  by 
Its  charter.  James  Ulver  &  K.  Co.  v.  Early. 
13  Gratt.  541. 

Where  a  corporation  authorized  to  collect 
tolls  of  those  navigating  a  river  has  imposed 
upon  it  by  law  the  duty  of  keeping  the  chutes 
free  from  obstruction,  proof  that  a  log  was  in 
a  chute  in  the  river  shows  negligence  in  the 
corporation  ;  and,  In  an  action  against  it  by  one 
whose  boat  was  injured  by  running  against  the 
log.   such   proof  casts   the  burden   on   the  cor- 
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poration  to  show  that  it  used  due  diligence  to 
discover  and  remove  the  obstruction.  Tompkins 
V.  Kanawha  Board,  21  W.  Va.  224. 

LiahUity  for  injuries. 

If  it  appears  in  evidence  in  a  suit  to  recover 
because  land  is  flooded  by  reason  of  the  log 
Jams  caused  by  piers  and  booms  of  a  boom  com- 
pany, that  a  certain  boom  is  so  constructed  as 
to  need  protection  by  a  cushion  of  10,000,000 
feet  of  logs,  notwithstanding  which  it  breaks, 
letting  its  contents  down  upon  the  sorting 
works  below,  whereby  they  are  put  in  danger, 
the  Jury  is  warranted  in  finding  that  the  works 
of  the  boom  company  are  not  properly  buUt, 
or  managed  with  due  care.  Doucette  v.  Little 
Falls  Improv.  &  Nav.  Co.  71  Minn.  206,  73  N. 
W.  847. 

The  mere  fact  that,  after  the  raising  of  a 
dam  to  aid  In  floating  logs  injury  was  done  to 
lower  land  which  did  not  occur  before.  Is  not 
sufficient  to  render  the  owner  of  the  dam  lia- 
ble for  the.  Injary  caused  thereby,  where  it  is 
not  shown  that  the  land  injured  was  above 
high -water  mark,  or  the  dam  owner  was  guilty 
ot  negligence.  Ramgren  v.  McDermott,  78 
Minn.  368,  76  N.  W.  47. 

A  riparian  owner  may  maintain  case  for  dam- 
ages caused  by  a  river-improvement  corpora- 
tion without  authority  of  law,  and  therefore 
not  subject  to  the  special  statutory  remedy  pro- 
vided for  it.  White  Eteer  Creek  Improv.  Co. 
V.  Sassnman,  67  Pa.  415. 

The  Pennsylvania  court  applied  the  erroneous 
doctrine  originating  In  a  dictum  of  Lord  Holt 
(see  note  to  Mayer  v.  Thompson-Uutchis^n 
Bldg.  Co.  [Ala.]  28  L.  R.  A.  433),  to  the  effect 
that  a  servant  was  not  liable  to  strangers  for 
his  negligent  acts,  in  holding  that  the  servants 
of  a  navigation  corporation  are  not  liable  for 
the  damage  done  by  the  works  they  con.struct 
for  their  employers,  for  respondeat  nuprrinr. 
Woodward  v.   Webb,  63  Pa.  234. 

But  the  ofllcers  and  agents  of  a  navigation 
company  are  not  protected  from  prosecution 
for  wilful  injury  to  a  milldam  by  the  floatage 
of  logs  because  done  while  in  the  prosecution 
of  the  corporation's  business,  where  the  cor- 
poration had  not  complied  with  the  terms  of  the 
act  upon  compliance  with  which  its  right  to 
(he  control  of  the  navigation  of  the  river 
thereunder  depended.  Olive  v.  State,  86  Ala. 
88.  4  L.  R.  A.  33,  6  So.  653. 

One  engaged  In  improving  the  navigation  of 
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the  pollution  of  a  stream  constitutes  the  tak- 
ing of  property,  which  may  not  be  done  with- 
out compensation." 

Now,  if  the  owners  of  the  various  lots 
abutting  on  the  canals  in  question  have  ac- 
quired by  prescription  the  same  right  to  the 
enjoyment  of  the  use  of  the  water  in  these 
canals  at  the  ordinary  level  that  they  would 
have,  had  these  canals  been  natural  and  not 
artificial  water  ways,  it  is  apparent  that  it  is 
their  right  to  have  the  water  flow  into  these 
canals  to  the  same  height  that  it  did  prior 
to  the  opening  of  the  drainage  district  chan- 
nel. 

It  is  urged  in  opposition  to  this  view  that 
the  title  of  the  riparian  owner  is  subordinate 
to  such  use  oi  the  water  as. may  be  consist- 
ent with  or  demanded  by  the  public  right  of 


navigation,  and  that  the  rights  of  the  plain- 
tiffs are  subject  to  the  paramount  authority 
of  the  state  to  make  any  and  all  improve- 
ments to  facilitate  navigation;  and  it  is  ar- 
gued that,  as  S  24  of  the  sanitary  district 
act  declares  that  the  drainage  channel  is  a 
navigable  stream,  consequently,  reducing  the 
level  of  the  water  in  the  Chicago  river  for 
the  purpose  of  filling  the  sanitary  channel 
was  in  the  interest  and  for  the  purpose  of 
navigation,  and  that,  as  the  rights  of  plain- 
tiffs were  subject  to  the  rights  of  the  public 
to  make  any  and  all  improvements  to  facili- 
tate navigation,  the  damages  inflicted  are 
not  of  a  character  for  which  recovery  may 
be  had.  To  this  there  are  .two  answers: 
While  it  is  true  that  the  rights  of  the  plain- 
tiffs are  subject  to  the  public  right  of  navi- 


a  tidal  river  under  contract  with  the  United 
States  government  Is  not  liable  for  injury  to 
property  on  the  shore  3,000  feet  away,  caused 
by  vibration  of  the  earth  or  air  because  of 
blasts  fired  in  the  prosecution  of  the  work.  Ben- 
ner  v.  Atlantic  Dredging  Co.  134  N.  Y.  156, 
17  L,  R.  A.  220,  31  N.  E.  328,  Reversing  58 
Hun,  369.  12  N.  Y.  Supp.  181. 

it  is  difficult  to  see  on  what  theory  that  de- 
cision can  be  upheld.  Surely  a  mere  govern- 
ment contract  does  not  absolve  the  contractor 
from  liability  for  his  negligent  acts,  and  it 
would  seem  that  Injury  to  property  at  such  a 
distance  from  the  work  as  shown  in  that  case 
would  per  se  be  evidence  of  negligence.  As  to 
liability  for  acts  within  scope  of  authority,  see 
infra,  VI. 

Validity  of  acts, 

A  navigation  company  cannot  alter  the  flow 
of  the  sti-eam  farther  than  is  necessary  for  the 
purposes  of  its  charter.  Schuylkill  Nav.  Co. 
V.  McDonough,  33  Pa.  73. 

A  lock  and  sluice  company,  having  been  char- 
tered to  make  Improvements  in  a  public  stream, 
will  be  presumed  to  have  acted  lawfully.  A 
riparian  owner  who  has  leased  lands  to  the 
company  for  flowage  and  the  erection  of  works 
will  not,  through  failure  to  sue  for  the  statu- 
tory damages,  acquire  title  to  the  said  works 
upon  the  expiration  of  the  lease ;  and  a  grant 
of  the  fee  to  such  lands  so  leased  will  be  sub- 
ject to  the  easement.  Glnn  v.  Hancock,  31  Me. 
42. 

It  is  presumed  that  state  agents  improving 
the  navigation  of  a  river  do  their  duty,  and  that 
a  dam  erected  by  them  across  its  mouth  is  neces- 
sary to  its  successful  operation.  McKeen  v. 
Delaware  Dlv.  Canal  Co.  49  Pa.  424. 

The  board  of  commissioners  of  a  county 
will  render  the  county  liable  to  a  mill  owner 
whose  mill  power  is  destroyed  by  the  erection 
of  a  dam  in  the  stream  above  his  mill  under 
authority  of  a  void  law  which  authorized  the 
improvement  of  the  stream  and  lake  of  which 
it  is  the  outlet  for  navigation  purposes,  if  the 
county  insists  on  maintaining  the  dam.  Schuss- 
ler  V.  Henepln  County,  67  Minn.  412,  89  L.  R. 
A.  75,  70  N.  W.  6. 

Rules  for  use. 

A  navigation  company  is  not  authorized  to 
make  a  by-law  closing  the  navlgration  on  Sun- 
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day  and  Imposing  a  penalty  upon  any  person 
navigating  the  same  on  such  day,  under  a  stat- 
ute empowering  it  to  make  by-laws  for  the  good 
government  of  the  company  and  for  the  good 
and  orderly  using  of  the  navigation.  Calder 
&  H.  Nav.  Co.  V.  Pilling,  14  Mees.  &  W.  75,  3 
Railway  Cas.  735,  14  L.  J.  Bzch.  N.  S.  228,  9 
.Tur.  377. 

y.  Booming  and  sorting  logs. 

Acts  which  are  not  strictly  Improvements  of 
the  navigability  of  the  stream,  but  which  are 
convenient  aids  to  the  floating  of  logs  therein, 
are  found  in  provisions  for  the  booming  and 
sorting  of  timber.  As  to  the  right  to  place 
booms  in  streams,  see  note  to  Miller  v.  Hare 
(W.  Va.)   39  L.  R.  A.  491. 

The  Mississippi  river  is,  among  other  things, 
a  public  highway  for  the  running  of  logs,  and 
a  boom  may  properly  be  regarded  as  an  im- 
provement of  the  highway,  the  purpose  and  ef- 
fect of  which  are  to  render  the  highway  more 
valuable  for  the  running  of  losjs.  for  which  the 
taking  of  private  property  may  be  regarded  as 
a  taking  for  public  use.  Cotton  v.  Mississippi 
&  R.  River  Boom  Co.  22  Minn.  372 ;  Weaver  v. 
Mississippi  &  R.  River  Boom  Co.  28  Minn.  534, 
11  N.  W.  114. 

The  right  of  a  person  to  run  logs  in  a  stream 
is  not  interfered  with  by  a  legislative  permis- 
sion to  a  boom  company  to  erect  a  boom  which 
will  detain  all  logs  running  in  the  stream,  and 
hold  them  while  logs  of  other  persons  are  being 
sorted  out.  Osborne  v.  Knife  Falls  Boom  Corp. 
32  Minn.  412,  50  Am.  Rep.  590,  21  N.  W.  704. 

So  far  as  the  charter  of  a  boom  company  au- 
thorizes it  to  enter  upon  or  occupy  lands  before 
making  compensation,  it  is  unconstitutional  and 
void.  Weaver  v.  Mississippi  &  R.  River  Boom 
Co.  30  Minn.  477,  16  N.  W.  269. 

When  a  boom  company  is  authorized  to  erect 
booms  in  a  river  for  the  sorting  of  logs  float- 
ing in  the  stream  at  that  point,  and  to  exact 
tolls  for  its  services;  and  where  the  sorting  is 
necessary  because,  from  the  nature  of  the 
stream,  the  logs  must  be  floated  loose,  and  those 
of  the  various  owners  are  unavoidably  mixed.  - 
the  company  may  exact  tolls  from  those  own- 
ers whose  logs  pass  below  the  boom,  whose 
logs  would  reach  their  destination  more  quick- 
ly without  the  boom,  and  who  are  not  aided  by 
the  boom.  Osborne  v.  Knife  Falls  Boom  Corp. 
32  Minn.  412,  50  Am.  Rep.  590,  21  N.  W.  704. 

A  boom  company  is  not  entitled  to  collect 
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gation,  and  that  damages  resulting  in  conse- 
quence of  any  work  by  the  public  for  the 
purpose  of  improving  navigation  are  dam- 
ages for  which  no  recovery  can  be  had,  still 
it  must  be  manifest  that  the  right  of  navi- 
gation and  the  right  of  improvement  for 
purposes  of  navigation,  which  are  superior 
to  the  rights  of  plaintiffs,  must  be  the  right 
to  navigate  the  south  branch  of  the  Chicago 
river  and  to  improve  navigation  in  that 
branch,  or  some  stream  or  lake  whose  waters 
naturally  flow  into  that  branch,  or  into 
which  that  branch  naturally  flows.  Here 
the  waters  were  taken  and  their  general  lev- 
els reduced  for  the  purpose  of  making  navi- 
gable an  artificial  diannel,  and  not  for  the 
purpose  of  facilitating  the  navigation  of  the 
south  branch  of  the  Chicago  river,  or  any 


stream  or  body  of  water  naturally  emptying 
into  it,  or  any  stream  or  lake  into  which  it 
naturally  empties. 

Again,  it  is  evident,  from  an  eicamination 
of  the  act  for  the  creation  of  sanitary  dis- 
tricts, that  the  primary  and  principal  pur- 
pose of  their  creation  under  the  statute  is 
to  provide  for  the  preservation  of  the  public 
health  by  improving  the  facilities  for  the 
final  disposition  of  sewage,  and  by  supplying 
pure  water.  The  fact  that  a  navigable  wa- 
ter way  may  be  created  is  a  mere  incident, 
and  not  one  of  the  purposes  for  which  a  san- 
itary district  is  created. 

Appellee  cites  a  large  number  of  cases  in 
which  it  has  been  held  that  there  can  be  no 
recovery  for  damages  resulting  from  a  prop- 
er exercise  of  the  police  power  for  preserving 


boomaf^e  charges  upon  all  logs  that  pass  down 
the  river  through  Its  boom  merely  because  it 
has  constructed  it  across  the  same,  when  It  per- 
forms no  service  in  connection  with  sach  logs, 
by  virtue  of  a  statute  authorizing  such  com- 
panies Improving  streams  to  charge  tolls  to 
sluice,  sack,  and  drive  all  logs  placed  In  snch 
streams  upon  the  owners*  request,  and  without 
such  request  in  case  of  logs  lying  in  such  posi- 
tion as  to  obstruct  and  impede  the  drive ;  since 
that  act  authorizes  charges  to  be  made  only  in 
cases  where  requested  by  the  owners,  and  with- 
out such  request  only  when  they  permit  their 
logs  to  lie  In  such  position  as  to  impede  the 
company's  drive.  Gray  Harbor  Boom  Co.  v. 
McAmmant,  21  Wash.  406,  58  Pac.  578. 

A  boom  company  given  statutory  authority 
to  retain  logs  for  sorting  may  be  made  liable 
for  unreasonable  detention  of  them.  Missis- 
sippi &  R.  Uivei*  Boom  Co.  v.  Prince,  34  Minn. 
71.  24  N.  W.  861. 

The  right  conferred  by  public  authority  to 
maintain  a  boom  in  a  stream  which  is  declared 
a  highway,  and  to  collect  tolls  for  its  use,  is  a 
privilege  and  franchise.  Chehalls  Boom  Co.  v. 
Chehalis  County,  24  Wash.  185,  63  Pac.  1128. 

The  right  to  exercise  a  booming  franchise 
cannot  be  defeated  by  objections  which  deny 
the  necessity  of  the  franchise  or  call  in  ques- 
tion the  degree  of  perfection  or  the  improve- 
ments made  by  the  company  preliminary  to  the 
vesting  of  the  franchise.  Genesee-Fork  Improv. 
Co.  V.  Ives.  144  I'a.  114,  13  L.  R.  A.  427,  22 
Atl.  887. 

It  is  competent  for  the  state  to  authorize 
boom  companies  to  charge  compensation  at 
rates,  or  within  limitations,  fixed  by  the  legis- 
lature for  the  use  of  their  Improvements  of 
streams  and  for  their  services.  Underwood 
Lumber  Co.  v.  Pelican  Boom  Co.  76  Wis.  76,  45 
N.  W.  18. 

A  statute  authorizing  a  boom  company  to 
erect  booms  at  a  certain  point  on  a  river,  and 
receive,  scale,  and  deliver  to  the  owners  ail  logs 
floating  on  the  stream  at  that  place,  charging 
a  toll  for  its  services,  is  not  In  violation  of  a 
constitutional  provision  and  enabling  act  pro- 
viding that  the  river  shall  be  "forever  free 
.  .  .  without  any  tax,  duty,  impost,  or  toll 
therefor,"  as  the  boomage  is  not  charged  for 
the  use  of  the  river,  but  as  compensation  to  the 
boom  company  for  services  in  facilitating  the 
separation  of  the  logs  floating  on  the  stream. 
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Osborne  v.  Knife  Falls  Boom   Corp.  32  Minn. 
412,  50  Am.  Rep.  690,  21  N.  W.  704. 

The  fact  that  it  becomes  necessary  that  logs 
destined  for  points  In  a  river  below  a  fall,  be- 
cause of  United  States  government  works  for 
the  preservation  of  the  fall,  shall  pass  over  it 
through  a  sluice  provided  for  that  purpose,  does 
not  impose  any  additional  duty  npon  a  hoom 
company  maintaining  a  boom  above  the  fall, 
whose  charter  prescribes  its  duties  with  refer- 
ence to  snch  logs.  Mississippi  ft  B.  River  Boom 
Co.  V.  Prince,  84  Minn.  79,  24  M.  W.  861. 

When  logs  which  were  boomed  in  the  river 
above  the  limits  flxed  by  the  statute  for  an  im- 
provement  company  which  had  improved  the 
river  to  facilitate  the  passage  of  logs  were 
broken  from  the  boom  by  a  great  freshet  and 
floated  through  the  limits  of  the  Improvement 
company,  and  when,  before  their  passage,  the 
works  of  the  Improvement  company  were  de- 
stroyed by  the  flood.  It  is  not  authorized  to  col- 
lect tolls  on  the  logs.  St.  Louis  River  Dalles 
Improv.  Co.  v.  C.  N.  Nelson  Lumber  Co.  51 
Minn.  10.  52  N.  W.  976. 

The  obligation  of  a  boom  company  to  assume 
control  of  and  drive  through  the  limits  "all  logs 
that  may  be  driven*'  down  the  river,  and  allow- 
ing tolls  to  be  charged  therefor,  under  Minn. 
Special  Laws,  chap.  48,  prevails  concerning 
logs .  which  were  retained  in  booms  above  the 
part  of  the  river  where  it  had  made  improve- 
ments for  driving  logs,  and  not  intended  to  be 
floated  further  down  the  stream,  but  which 
were  carried  out  of  the  boom  and  down  the 
river  by  a  great  freshet.  St  Louis  Dalles  Im- 
prov. Co.  V.  C.  N.  Nelson  Lumber  Co.  48  Minn. 
130,  44  X.  W.  1080. 

The  fact  that  a  boom  company  consents  to 
receive  the  rate  of  boomage  for  its  services 
flxed  by  a  statute  passed  subsequent  to  its  char- 
ter, flxlng  a  rate  less  than  the  charter  rate, 
raises  an  estoppel  to  preclude  its  denying  the 
obligation  of  the  later  enactment.  Mississippi 
ft  R.  River  Boom  Co.  v.  Prince,  34  Minn.  79, 
24  N.  W.  361. 

A  law  authorizing  boom  companies  making 
improvements  in  rivers  to  make  a  reasonable 
charge  for  sluicing,  sacking,  and  driving  down 
the  stream,  without  the  owner's  consent,  all 
logs  placed  therein,  in  case  such  logs  are  per- 
mitted to  lie  in  such  a  position  as  to  obstruct 
or  Impede  the  driving,  is  constitutional.  East 
Uoquiam  Boom  &  Logghig  Co.  v.  Neeson,  20 
Wash.  142,  64  Pac.  1001. 
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and  safeguarding  the  public  health,  and  ar- 
gues that  the  declaration  herein  does  not 
state  a  cause  of  action^  as  the  channels  of 
the  sanitary  district  were  constructed  for 
the  purpose  last  mentioned  under  and  by 
virtue  of  the  police  power  of  the  state.  This 
doctrine  is  applicable  where  compensation 
is  claimed  for  taking  property,  or  for  dam- 
aging property  not  taken,  where  the  dam- 
ages result  from  some  direct  physical  injury 
to  the  corpus  of  the  property  itself,  or  from 
the  fact  that  the  law  prescribes  some  partic- 
ular manner  in  which  the  property  shall  be 
used,  or  some  particular  manner  in  which  it 
shall  not  be  used,  and  where  the  character  or 
condition  of  the  property,  w^hetfaer  taken,  or 
damaged  without  being  taken,  is  such  that 
it  is  necessary  that  it  should  be  taken  or 


damaged  for  the  purpose  of  preserving  the 
public  health,  or  for  some  other  purpose 
which  sets  in  motion  the  police  power;  as 
where  a  slaughterhouse  or  a  soap  factory, 
located  in  a  city,  is  abated  under  reg^ations 
in  reference  to  nuisances;  where  the  erection 
of  buildings  of  combustible  material  is  pro- 
hibited within  certain  limits;  the  seizure 
and  destruction  of  intoxicating  liquors  un- 
der prohibitory  statutes ;  the  seizure  and  de- 
struction of  gambling  implements  and  ap- 
paratus under  laws  authorizing  that  course ; 
or  where  the  law  requires  the  property  own- 
ers to  fill  open  cesspools  in  use  by  them  upon 
their  property. 

In  the  case  at  bar,  however,  there  was 
nothing  in  the  condition  or  character  of  the 
property  of  the  plaintiffs  which  rendered  it 


The  effect  of  Minn.  Special  Laws  1872,  chap. 
106,  authorizins  a  boom  company  to  erect 
booms  at  a  certain  point  in  a  river  and  receive, 
scale,  and  deliver  all  logs  floating  on  the  stream 
at  that  point,  is  to  constitute  the  boom  com- 
pany a  pnblic  agent, — a  representative  of  the 
state, — charged  with  directing  the  use  of  the 
river  within  certain  limits  to  the  common  ad- 
vantage of  those  who  may  float  logs  upon  it 
Osborne  v.  Knife  Falls  Boom  Corp.  82  Minn. 
412,  60  Am.  Rep.  590,  21  N.  W.  704. 

One  who,  in  pursuance  of  statute,  has  cleared 
a  stream  from  obstructions  caused  by  the  logs 
of  another,  and  seeks  to  recover  from  such 
owner  the  cost  and  expenses  of  the  work,  may 
maintain  an  action  in  assumpsit  against  him 
therefor,  and  is  not  limited  to  yie  enforcement 
of  the  Hen  conferred  by  subsequent  sections  of 
the  act.  Chapman  v.  Keystone  I^umber  &  Salt 
Mfg.  Co.  20  Mich.  358. 

The  legislature  may  authorize  an  Individual 
to  take  charge  of  a  section  of  a  river  valuable 
for  floating  logs,  but  which,  on  account  of  the 
obstructions,  is  dlflicult  of  navigation,  and  keep 
the  channel  free  from  Jams,  and  collect  and 
sort  the  logs,  and  recover  a  toll  from  every  log 
owner,  even  against  the  latter's  consent.  Du- 
Inth  Lumber  Co.  v.  St  Louis  Boom  ft  Improv. 
Co.  5  McCrary,  382,  17  Fed.  419. 

A  state  statute  empowering  a  corporation  to 
receive,  control,  scale,  and  deliver  all  loose  logs 
coming  down  the  river  from  above,  and  which 
are  found  within  tbe  specified  townships,  and 
authorlzinK  it  to  retain  some  of  the  logs  as 
compensation  I'oi*  its  service,  is  not  unconstitu- 
tional.    Ibid. 

The  charge  for  boomage  on  logs  which  are 
destined  for  points  below  the  sorting  boom  Is 
not  alone  for  turning  them  loose,  but  to  com- 
pensate the  boom  company  for  Its  outlay  in 
maintaining  booms,  and  for  its  quasi-public 
services  in  receiving,  handling,  driving,  and  as- 
sorting logs  coming  within  its  jurisdiction. 
Mississippi  &  R.  River  Boom  Co.  v.  Prince,  84 
Minn.  79,  24  N.  W.  861. 

An  action  to  collect  charges  for  the  use  of 
booms  in  a  river  will  not  lie  where  it  appears 
that  defendant  supposed  that  in  consideration 
of  repairs  to  be  made  by  him,  he  was  to  be  al- 
lowed to  pass  hie  logs  free,  and  that  the  plain- 
tiff by  his  course  of  conduct  for  a  number  of 
years  had  led  the  defendant  to  believe  that  the 
party  who  made  the  repairs  had  the  use  of  the 
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booms  free.     Ball  v.  McCaffrey,  20  Can.  8.  C 
319. 

VI.  Interference  toiih  private  rights. 

The  question  how  far  private  rights  may  be 
Interfered  with  in  the  improvement  of  naviga- 
tion is  one  which  has  caused  the  courts  much 
trouble.  Theoretically  It  is  of  easy  solution, 
but  practically  the  decisions  upon  It  are  in 
hopeless  conflict.  On  the  one  hand,  under  the 
Constitutions  the  property  of  the  riparian  own- 
er cannot  be  taken  for  public  use  without  com- 
pensation. On  tlie  other,  the  Federal  govern- 
ment, under  the  commerce  clause  of  the  Unit- 
ed States  Constitution,  has  the  right  to  im- 
prove the  navigation  of  streams  which  come 
under  Its  Jurisdiction,  and  the  states  have  the 
same  power  by  right  of  their  sovereignty.  There 
Is  no  necessary  conflict  in  these  respective 
rights.  The  riparian  owner  cannot  object  to, 
or  interfere  with,  any  improvement  which  the 
government  may  undertake.  He  only  can  com- 
plain when  there  has  been  a  taking  of  his  prop- 
erty. Mere  inconvenience,  or,  as  it  Is  generally 
termed,  consequential  Injury,  gives  him  no 
cause  of  action.  As  to  these  general  principles 
there  Is  no  controversy. 

Riparian  ownership  is  subject  to  the  obliga- 
tion to  suffer  the  consequences  of  the  improve- 
ment of  navigation  in  the  exercise  of  the  dom- 
inant right  of  the  government  in  regard  to  snch 
improvement  Gibson  v.  United  States,  166 
U.  S.  269,  41  L.  ed.  996,  17  Sup.  Ct  Rep.  67& 

In  the  hands  of  the  state  or  of  the  state's 
grantees,  the  bed  of  a  navigable  river  remains 
subject  to  an  easement  of  navigation  which  the 
general  government  can  lawfully  enforce,  im- 
prove, and  protect  Hawkins  Point  Light- 
House  Case,  39  Fed.  77. 

The  whole  bed  of  a  public  stream  is  a  high- 
way, and  may  be  improved  or  be  made  to  con- 
tribute to  an  improvement  of  the  rest.  The 
rights  of  a  riparian  owner  below  his  high- 
water  line  are  contingent,  and  recede  before  the 
development  of  the  rights  of  navigation.  Im- 
provement of  Navigable  Waters,  18  Ops.  Atty. 
Gen.  64. 

The  United  States,  In  the  Improvement  of 
riparian  navigation,  may  place  its  jetties  even 
to  ordinary  high-water  mark  without  interfer- 
ing with  the  riparian  proprietor's  qualified  rights 
to  soil  between  high  and  low  water  marks. 
Improvement  of  Navigable  Waters,  17  Ops.  Atty. 
Gen.  109. 
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either  necessary  or  desirable  that  it  should 
be  taken  or  damaged  in  the  exercise  of  the 
police  power.  It  is  evident  that  lowering 
the  level  of  the  water  obstructed  ingress  to 
and  egress  from  the  lots  in  question,  and,  fol- 
lowing the  reasoning  of  this  court  in  Chicago 
V.  Jackson,  196  111.  496,  63  N.  E.  1013,  1135, 
we  hold  that  such  obstruction  is  a  damage 
to  private  property  for  public  use,  within 
the  meaning  of  §  13  of  article  2  of  the  Con- 
stitution of  this  state,  for  which  compensa- 
tion may  be  recovered  from  the  sanitary  dis- 
trict under  and  by  virtue  of  §  19  of  the  act 
authorizing  the  creation  of  the  district. 

It  appears  from  the  declaration  herein 
that,  when  the  level  of  the  water  was  re- 
duced, plaintiffs  deepened  the  various  canals 
passing  their  property,  so  that  there  would 


In  the  improvement  of  navigation,  the  United 
States  may  place  wing  dams  in  the  river  with- 
out the  consent  of  the  adjoining  riparian  pro- 
prietor.    J  bid. 

The  rale  that  a  state  is  not  liable  for  conse- 
quential injuries  inflicted  upon  private  proper- 
ty by  the  improvement  of  the  navigation  of  a 
river  is  based  upon  the  principle  that  the  im- 
provement of  the  navigation  is  part  of  the 
state's  governmental  duties ;  that  the  work 
which  is  done  towards  such  improvement  is 
done  in  the  discharge  of  the  governmental  pow- 
ers of  the  state;  that  the  land  of  the  riparian 
proprietor  within  the  state  is  subject  to  the 
Just  exercise  of  this  power ;  and  that,  when  the 
state  undertakes  to  exercise  its  governmental 
power,  the  public  good  is  paramount  to  the  con- 
sequential injury  to  land  which  is  incidentally 
and  naturally  affected  by  the  improvement. 
Holyoke  Water  Power  Co.  v.  Connecticut  River 
Co.  62  Conn.  670. 

The  rights  of  the  public  are  limited  to  wa- 
ters which  arc  navigable  by  nature.  These  It 
may  Improve. 

But  any  attempt  to  create  navigable  capacity 
at  the  expense  of  private  interests  can  be  justi- 
fied only  on  the  payment  of  compensation.  Thun- 
der Bay  River  Boom  Co.  v.  Speechly,  31  Mich. 
336,  18  Am.  Rep.  184. 

The  state  has  not  the  right,  without  making 
compensation,  to  take  or  destroy  the  property 
of  riparian  owners  In  making  a  water  course 
navigable  when  It  is  not  so  by  nature,  or  In 
appropriating  such  water  course  to  the  public 
use  by  artificial  erections  or  improvements. 
Weaver  v.  MlBsIssIppI  &  R.  River  Boom  Co.  28 
Minn.  534,  11  N.  W.  114. 

And  Beidler  v.  Sanitaby  District  has  made 
a  distinct  contribution  to  the  law  of  the  sub- 
ject by  holding  that  the  right  of  the  public  to 
improve  navigation  without  liability  for  conse- 
quential injuries  to  riparian  rights  does  not 
include  the  right  to  take  water  to  supply  an 
artificial  canal.  This  decision  would  seem  to 
be  based  on  sound  principles,  although,  as  will 
be  seen  by  reference  to  the  note  to  Smith  v. 
Deniff  (Mont.)  50  L.  R.  A.  737,  it  reaches 
a  different  conclusion  from  that  reached  in 
some  cases  which  hold  that  the  state  is  the 
owner  of  the  waters  of  navigable  streams,  and 
may  make  such  use  of  them  as  it  chooses.  There 
Is  no  difference  of  opinion  upon  the  proposition 
that  compensation  must  be  made  for  property 
taken,  but  that  there  is  no  liability  for  conse- 
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be  the  same  depth  of  water  at  their  docks 
that  there  was  before  the  opening  of  the  san- 
itary district  channel,  and  made  such  chan- 
ges in  the  construction  of  their  docks  as 
were  necessitated  by  deepening  the  canals; 
and  they  seek  to  measure  their  damages  by 
the  expense  of  making  these  excavations  and 
changes,  and  contend  that  they  cannot  re- 
cover for  damages  to  their  property  from 
acts  which  they  permit  to  continue  w^ithout 
making  reasonable  efforts  to  prevent  them, 
and  that  it  was  their  duty  to  make  the  ex- 
cavations and  changes,  and  thereby  lessen 
any  damage  that  would  be  occasioned  by  in- 
terference with  their  business  consequent  up- 
on the  inability  of  vessels  to  land  at  their 
docks. 

Where  the  plaintiff,  by  the  exercise  of  rea- 


quentlal  injuries.  The  dlfllculty  ariaee  in  de- 
termining what  Is  private  property,  and  what 
constitutes  a  taking  of  it.  First,  it  may  be 
stated  that  since  Pumpelly  v.  Green  Bay  &  M. 
Canal  Co.  13  Wall.  166.  20  L.  ed.  557,  it  is 
not  necessary  that  the  government  should  ac- 
tually take  possession  of  the  property  and  ap- 
propriate It  to  Its  own  use  to  constitute  a  tak- 
ing. It  is  sufllclent  if  the  public  improvement 
necessitates  the  destruction  of  the  private  use 
of  the  property. 

A  municipal  corporation  cannot,  by  dredging, 
so  change  the  channel  of  a  navigable  river 
within  its  limits  as  to  render  private  wharves 
constructed  and  maintained  for  more  than 
twenty  years  by  the  riparian  owners  on  the 
banks  of  such  river  an  obstruction  to  naviga- 
tion, and  reqiflre  their  removal  without  com- 
pensation, whore  tliey  were  no  obstruction  be- 
fore  such  change,  even  if  the  state  has  delegated 
its  rights  in  that  respect  to  such  municipality; 
since  the  state  cannot  exercise  that  right  with- 
out first  making  compensation  to  the  individ- 
uals injured  thereby.  Chicago  v.  Laflin,  49  IlL 
172. 

The  situations  which  have  led  to  the  most 
conflict  and  uncertainty  are  those  where  im- 
provements have  cut  off  those  rights  which  may 
be  Included  In  the  generic  term  ''access;"  those 
where  the  water  level  has  been  raised  so  as  to 
submerge  the  land  or  render  it  cold  and  wet: 
and  those  where  the  improvement  has  resulted 
In  washing  away  the  banks  or  shores.  The 
right  to  have  the  subsurface  water  retain  its 
natural  level  so  far  as  it  is  affected  by  adjacent 
streams  is  a  property  right,  as  is  also  the  ri- 
parian right  of  access  to  the  stream.  See 
notes  to  Avery  v.  Vermont  Electric  Co,  (Vt.) 
59  L.  R.  A.  817,  and  State  em  rel.  Denny  v. 
Bridges  iWash.)  40  L.  R.  A.  593,  where  the 
cases  are  fully  collected ;  so  that  they  will  be 
noticed  here  only  so  far  as  is  necessary  to  show 
the  conflicting  views  and  the  reasons  therefor. 

Interference  with  access. 

In  Yates  v.  Milwaukee,  10  Wall.  497,  19  L. 
ed.  984.  it  WHS  said  that  the  riparian  owner 
has  a  right  of  access  to  the  navigable  part  of 
the  stream,  which  is  valuable  and  property,  and 
can  be  taken  for  the  public  good  only  when 
due  compensation  is  made. 

In  Sage  v.  New  York,  154  N.  Y.  61,  88  L.  R. 
A.  606,  61  Am.  St.  Rep.  592,  47  N.  E.  109«. 
however,  the  court  of  appeals  of  New  York,  by 
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«onable  diligence,  prevents  or  lessens  dam- 
age which  his  property  would  otherwise  sus- 
tain through  the  negligence  of  another,  no 
doubt  the  expenditures  that  he  has  made  in 
so  doing  may  be  considered  in  ascertaining 
the  amount  of  his  damages;  but  where  prop- 
erty has  been  damaged,  though  not  taken, 
by  a  public  improvement,  and  the  damages 
are  of  such  a  character  that  recovery  may  be 
had,  the  measure  of  damages  is  the  differ- 
ence in  the  value  of  the  property  before  the 
improvement  was  constructed  and  the  value 
of  the  property  after  the  improvement  was 
<x>mpleted. 

**Where  an  action  is  brought  to  recover 
damages,  where  no  part  of  the  plaintiff's 
property  has  been  taken,  but  merely  dam- 
aged by  a  public  improvement,  the  law  is 


a  dictum,  announced  the  doctrine  that  this  right 
was  not  property  as  against  the  governmental 
right  to  improve  navigation.  The  case  in- 
volved a  right  under  the  grant  of  the  inhabi- 
tants and  freeholders  of  New  Harlem  of  land 
bounded  by  the  Harlem  river.  The  court,  in 
the  course  of  the  opinion,  demonstrated  that 
the  rights  under  this  grant  had  been  made 
subordinate  to  the  subsequent  grant  to  the  city 
of  New  York  of  a  strip  of  land  under  the  water 
around  the  Island ;  so  that  no  riparian  rights 
existed  in  the  case.  But  the  court,  in  treating 
the  claimed  right  exclusive  of  that  fact,  says 
that,  although,  as  ^against  individuals  or  the  un- 
organized public,  riparian  owners  have  special 
rights  to  the  tide  way  that  are  recognized  and 
protected  by  law  as  against  the  general  public 
as  organized  and  represented  by  government, 
they  have  no  rights  that  do  not  yield  to  com- 
mercial necessities.  The  judge  says  :  "I  think 
that  the  rule  rests  upon  the  principle  of  implied 
reservation,  and  that  in  every  grant  of  lands 
bounded  by  navigable  waters  where  the  tide 
ebbs  and  tlows,  made  by  the  Crown  or  the  state 
as  trustee  for  the  public,  there  is  reserved  by 
implication  the  right  to  so  improve  the  water 
front  as  to  aid  navigation  for  the  benefit  of  the 
general  public,  without  compensation  to  the 
riparian  owner."  Sage  v.  New  York,  154  N.  Y. 
61,  38  L.  K.  A.  613,  61  Am.  St  Rep.  592,  47 
N.  E.  1096.  When  it  is  considered  that  in  that 
case  the  improvement  consisted  of  solid  wharves 
and  docks  which  completely  cut  the  riparian 
owner  off  from  access  to  the  water,  the  scope 
of  the  dictum  will  be  apparent.  It  is  as  tnough 
the  court  had  held  that  in  a  public  grant  of 
land  bordering  on  a  highway  the  right  to  erect 
a  solid  fence  along  its  edge,  which  would  com- 
pletely destroy  the  right  of  the  abutting  owner 
to  use  it,  was  reserved.  The  principle  of  that 
di<:tum  was  adopted  in  a  Federal  case  in  which 
a  wail  was  constructed  along  the  water  front 
of  the  riparian  owner  so  as  to  cut  off  his  ac- 
cess to  navigable  water,  the  court  saying : 
Under  the  principles  of  the  Federal  Constitu- 
tion, the  states  held  the  soil  beneath  their  navi- 
gable rivers  under  a  high  public  trust  to  preserve 
them  forever  free  as  public  highways,  subject 
only  to  the  power  of  Congress  to  regulate  com- 
merce among  the  states.  The  title  which  they 
bestow  upon  riparian  owners  Is  subject  to  the 
same  public  trusts,  and  therefore  subject  to  the 
rights  of  navigation,  and  subordinate  to  the 
power  of  Congress  to  control  and  use  the  soil 
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well  settled  that  a  recoverv  cannot  be  had 
unless  the  property  claimed  to  be  damaged 
has  been  depreciated  in  value  by  the  con- 
struction of  the  public  improvement.  In 
other  words,  if  the  fair  market  value  of  the 
property  is  as  much  immediately  after  the 
construction  of  the  improvement  as  it  was 
before  the  improvement  was  made,  no  dam- 
age has  been  sustained,  and  no  recovery  can 
be  had."  Springer  v.  Chicago,  135  111.  552, 
12  L.  R.  A.  609,  26  N.  E.  514,  Citing  Elgin 
V.  Eaton,  83  111.  535,  25  Am.  Rep.  412;  Chi- 
cago d  P.  B.  Co.  V.  Francis,  70  111.  238;  Chi- 
cago, U.  d  8t.  P.  R,  Co,  V.  Hall,  90  111.  42; 
St.  Louis,  F.  d  T,  H.  R.  Co.  v.  Haller,  82  111. 
208;  St.  Louis,  V.  d  T.  H.  R.  Co.  v.  Capps,  67 
111.  607;  Eherhart  v.  Chicago,  M.  d  St.  P.  R. 
Co.  70  111.  347 ;  Chicago  d  A.  R.  Co.  v.  Maher, 


whenever  the  interests  of  commerce  and  naviga- 
tion demand  it.  Scranton  v.  Wheeler,  6  C.  0. 
A.  585,  116  U.  S.  App.  152,  67  Fed.  803. 

By  a  similar  process  of  reasoning  it  might 
be  held  that  every  public  grant  contained  the 
Implied  reservation  that  it  was  subject  to  the 
public  needs.  Of  course,  neither  court  would 
take  such  a  position  if  the  land  of  the  riparian 
owner  had  actually  been  invaded.  Neither  court 
would  hold  that  the  constitutional  provision 
requiring  compensation  for  property  taken  for 
public  use  was  subordinate  to  the  right  of  the 
state  or  general  government  to  regulate  com- 
merce. The  court,  in  United  States  v.  Lynah, 
188  U.  S.  471,  47  L.  ed.  549,  23  Sup.  Ct  Rep. 
349.  says,  If  any  one  proposition  can  be  con- 
sidered as  settled  by  the  decisions  of  this  court. 
It  is  that,  although  the  government  may  appro- 
priate property,  it  cannot  do  so  without  being 
liable  to  the  obligation  placed  upon  It  by  the 
5th  Amendment,  of  paying  Just  compensation. 

And  the  Kansas  court.  In  State  v.  Smiley,  65 
Kan.  240,  09  Pac.  206,  says  that  the  idea  that 
one  clause  of  the  Constitution  Is  subordinate  to 
another  Is  the  very  madness  of  unreason. 

It  being  conceded  that  the  right  of  access 
is  a  property  right  for  all  puri)oses  except  when 
it  conflicts  with  the  governmental  right  to  im- 
prove navigation,  it  is  dilficult  to  see  how  the 
court  can  hold  that  it  is  not  a  property  right 
for  the  purpose  of  relieving  the  government 
from  the  duty  of  making  compensation  when  it 
destroys  It.  The  public  right  of  improvement 
without  making  compensation  extends  only  so 
far  as  property  rights  are  not  infringed,  and 
to  say  that  a  right  which  is  universally  recog 
nized  as  a  property  right  for  all  other  purposes 
ceases  to  be  such  when  the  government  is  asked 
to  make  compensation  for  destroying  It  must 
result  from  failing  to  see  that  the  constitutional 
provision  applies  equally  to  incorporeal  as  to 
corporeal  property.  That  the  court  did  not 
have  in  mind,  when  these  decisions  were  made, 
the  fact  that  incorporeal  property  was  within 
the  protection  of  the  Constitution,  and  that  Its 
failure  of  memory  is  in  part  responsible  for 
tho&e  decisions,  appears  from  the  opinion  ren- 
dered in  the  Scranton  Case  In  the  Supreme 
Court  of  the  United  States  (179  U.  S.  164, 
45  L.  ed.  137,  21  Sup.  Ct.  Rep.  48).  The  con- 
tention was  there  directly  made  that  the  right 
of  access  was  a  property  right ;  but  the  court 
does  not  seem  to  be  able  to  treat  it  as  an  incor- 
poreal right  incident  to  the  land,  but  beyond 
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91  III.  312;  Chicago  d  E,  I.  R,  Co,  v.  Loeh, 
118  111.  203,  59  Am.  Rep.  341,  8  N.  £.  480; 
Chicago  d  P.  R.  Co.  v.  Stein,  75  111.  41 ;  Page 
V.  Chicago,  M.  d  8t,  P.  R.  Co.  70  111.  S24. 

The  defect  in  the  declaration  arising  from 
the  fact  that  damages  were  claimed  by  an 
incorrect  measure  is  one  which  cannot  be 
reached  by  a  general  demurrer,  which  is  the 
only  method  by  which  this  pleading  was  test- 


ed. This  declaration  states  a  good  cause  of 
action,  notwithstanding  it  does  not  adopt  a 
correct  measure  for  determining  the  amount 
of  compensation  to  which  the  plaintiffs  are 
entitled.  The  judgment  of  the  circuit  court 
will  be  reversed,  and  the  cause  remanded 
with  directions  to  overrule  the  demurrer. 
Reversed  and  remanded. 


and  superior  to  the  soli  Itself,  and  which  Is  In 
and  of  Itself  a  property  right  within  the  pro- 
tection of  the  Constitution,  regardless  of  phy- 
sical interference  with  the  land.  It  states  that, 
If  the  riparian  owner  cannot  enjoy  access  to 
navigability  because  of  the  improvement  of  navi- 
gation by  the  construction  of  public  works,  away 
from  the  shore  line,  there  Is  not.  within  the 
meaning  of  the  Constitution,  a  taking  of  pri- 
vate property  for  public  use,  but  only  a  "con- 
sequential injury  to  a  right  which  must  be  en- 
Joyed  in  due  subjection  to  the  rights  of  the  pub- 
lic'' There  certainly  is  not  a  consequential  In- 
Jury  to  the  right  of  access,  because  it  is  de- 
stroyed, so  the  court  must  have  had  Id  mind 
the  effect  on  the  land  Itself;  and  this  supposi- 
tion is  strengtheued  by  the  conclusion  that 
"plaintiff  had  no  such  right  of  property  in  the 
submerged  lands"  as  entitled  him  "to  be  com- 
pensated for  any  loss  of  access  between  upland 
and  navigability."  But  the  question  then 
arises :  Is  there  no  right  to  compensation  for 
the  property  which  the  riparian  owner  had  in 
the  right  of  access  Itself? 

[f,  as  shown  by  the  note  to  State  ea  rel. 
Denny  v.  Bridges  (Wash.)  40  L.  R.  A.  693,  the 
right  of  access  Is  In  and  of  Itself  property,  it 
Is  protected  by  the  Constitution,  and.  the  duty 
to  make  compensation  cannot  be  avoided  by 
holding  that  it  is  subject  to  public  use,  or  that 
its  destruction  Is  a  mere  consequential  Injury  to 
the  upland. 

In  Gibson  v.  United  States,  166  U.  S.  269, 
41  L.  ed.  090,  17  Sup.  Ct.  Rep.  678,  the  right 
of  access  was  merely  impaired,  and  therefore 
»  that  case  caunot  be  regarded  as  authority  upon 
the  question  of  the  right  to  compensation  for 
Its  destruction. 

Injury  to  embankment. 

The  failure  of  the  court  to  remember  that  in- 
corporeal property  Is  within  the  protection  of 
the  Constitution  is  well  Illustrated  by  the  re- 
cent case  of  Salllotte  v.  King  Bridge  Co.  65  L. 
R.  A.  620,  58  C.  C.  A.  466,  122  Fed.  378.  In 
that  case  the  dredging  of  a  channel  for  naviga- 
tion turned  the  current  directly  against  the 
bank  so  that  a  considerable  quantity  of  land 
was  torn  away.  The  court  said  that  there  could 
be  no  recovery  unless  the  Injury  constituted  an 
appropriation  of  the  land,  or  a  taking  thereof ; 
that,  as  a  riparian  proprietor,  plaintiff  was 
subject  to  all  the  injury,  not  amounting  to  a 
taking  of  his  land,  which  might  result  from  the 
lawful  Improvement  of  the  navigation  of  the 
stream.  It  then  asks :  Has  there  been  any  ap- 
propriation of  plaintiff's  land  by  anyone? — and 
answers  this  quesclon  by  saying  that  the  injury 
has  not  been  by  flooding,  or  any  sort  of  posses- 
sion, but  simply  by  the  natural  effect  of  the 
flow  of  the  current  upon  the  bank  against  wiilch 
It  has  always  flowed.  The  Incidental  injury 
was  one  which  might  have  been  guarded  against 
by  a  protecting  line  of  piles,  or  by  a  sea  wall, 
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and  the  question  at  last  Is,  whose  duty  It  was 
properly  to  protect  a  river  bank  exposed  to 
waste  by  the  Increased  volume  and  force  of  the 
current  to  which  it  is  exposed.  The  court  con- 
cludes :  "That  such  a  conseqnentlal  injury  Is 
a  taking  or  appropriation,  we  cannot  agree." 
In  that  case  the  right  of  the  riparian  owner  to 
have  the  current  of  the  stream  follow  its  an- 
cient course,  and  not  to  flow  upon  his  prop- 
erty, was  a  property  right,  and  its  destruction 
was  Just  as  much  a  taking  of  property  as 
would  be  the  appropriation  of  the  land  itself. 

The  Massachusetts  court  had  made  a  similar 
ruling.  It  held  that  the  legislature  may  au- 
thorize the  erection  of  embankments  in  tidal 
rivers  so  as  best  to  secure  public  convenience, 
and  if,  in  doing  so,  some  damage  is  done  to  ri- 
parian proprietors  by  the  changing  of  the  cur- 
rent BO  as  to  require  the  construction  of  protect- 
ing walls  to  preserve  the  land,  it  is  damnum  ab- 
sque injuria.  Fltchburg  R.  Co.  v.  Boston  ft  M. 
R.  Co.  3  Cnsh.  68. 

The  Massachusetts  Constitution,  however, 
gives  the  legislature  unusual  powers,  and  does 
not  protect  private  property  rights  to  the  same 
extent  as  do  those  of  other  states. 

The  Connecticut  court  also  hold  that  in- 
juries inflicted  upon  an  adjoining  proprietor 
In  improving  the  navigation  of  a  river  by 
erecting  piers  in  such  a  way  that  his  land  Is 
washed  away  do  not  amount  to  a  taking  of 
property  within  the  meaning  of  the  constitu- 
tional provision  Inhibiting  the  taking  of  pri- 
vate property  for  public  use  without  compensa- 
tion. Hollister  v.  Union  Co.  0  Conn.  486,  25 
Am.  Dec.  36. 

In  Hooker  v.  New  Haven  ft  N.  Co.  14  Conn. 
146,  86  Am.  Dec.  477,  where  the  plaintiff 
claimed  that  the  flowage  of  his  land  by  the  dis- 
charge from  a  wastewelr  of  the  defendant's 
canal  amounted  to  a  taking  of  property,  the  de- 
fendant cited  the  case  of  Hollister  v.  Union  Co. 
9  Conn.  439,  25  Am.  Dec.  36,  as  conclusive 
against  the  plaintiff's  contention.  In  the  lat- 
ter case  the  court  held  that  the  gradual  wear- 
ing away  of  plaintiff's  land  as  the  result  of 
straightening  the  river  by  an  improvement  com- 
pany did  not  amount  to  a  taking  of  property. 
In  deciding  the  canal  case  in  favor  of  the  plain- 
tiff's  contention,  the  court  made  the  distinction 
that,  the  river  being  a  natural  stream,  the  sov- 
ereign power  had  a  right  to  Improve  its  naviga- 
tion, and  that,  where  the  lands  on  the  bank 
were  granted,  they  were  subject  to  that  condi- 
tion, and  the  owners,  and  not  the  public,  were 
bound  to  protect  them  ;  while  the  canal  was  an 
artiflcial  highway  similar  to  a  turnpike.  To 
this  view  of  the  case,  Sherman  and  Walte.  JJ., 
dissented,  holding  that  the  cases  were  analo- 
gous. 

If  a  dam  erected  under  authority  of  the  legis- 
lature for  the  raising  of  a  head  of  water  to  float 
logs  causes  the  carrying  away  of  the  banks  and 
widening  and  deepening  of  the  channel,  the 
riparian  owner  has  no  cause  of  action.  It  beinc 
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damnum  absque  injuria.  Brooks  y.  Cedar 
Brook  &  S.  C.  River  ImproT.  Co.  82  Me.  17,  7 
L.  B.  A.  460,  10  AU.  87. 

The  above  decision  would  seem  to  conflict 
with  the  rule  that  one  attempting  to  use  a  navi- 
gable stream  is  liable  for  injuries  caused  by  ex- 
ceeding its  capacity. 

Injury  from  flooding. 

As  will  be  seen  by  a  reference  to  the  cases 
collected  In  the  note  to  Avery  v.  Vermont  Elec- 
tric Co.  (Vt.)  59  L.  R.  A.  817,  the  government 
has  no  right  to  raise  the  level  of  a  navigable 
body  of  water  for  the  purpose  of  Improving  it, 
so  as  to  flood  adjoining  property,  without  mak- 
ing compensation.  That  rule  was  settled  by 
the  Supreme  Court  of  the  United  States  in 
Pumpelly  v.  Green  Bay  &  M.  Canal  Co.  18  Wall. 
16tf,  20  L.  ed.  557. 

Uncertainty  was  thrown  upon  the  doctrine 
by  the  case  of  Mills  v.  United  States,  12  L.  R.  A. 
678,  46  Fed.  738.  The  general  claim  in  that 
case  was  for  damages  because  of  a  change  in  the 
canals  used  to  convey  water  onto  and  off  from 
the  property  for  rice  cultivation,  made  neces- 
sary by  the  improvement.  So  far  as  that  change 
was  concerned,  it  was  doubtless  a  consequen- 
tial Injury  for  which  no  recovery  could  be  had, 
and,  but  for  other  holdings  In  the  case,  the  de- 
cision would  not  be  remarkable.  But  it  further 
appeared  that,  although  the  property  was  be- 
low high  tide,  it  was  above  low  tide,  so  that 
it  could  readily  be  reclaimed  and  made  valu- 
able. The  plaintiff  alleged  that  the  govern- 
ment improvement  had  raised  both  the  high 
and  low  water  levels  so  as  to  make  it  neces- 
sary to  raiKe  the  levees  around  the  property  to 
prevent  flooding  at  high  water.  The  habit  of 
water  is  peculiar  Id  this, — that  to  maintain  its 
level  at  a  particular  point  there  must  be  a  re- 
taining wall  to  keep  it  there.  Unless  an  ar- 
tificial wall  is  provided,  it  will  provide  one  for 
itself  by  saturating  or  spreading  over  the  ad- 
Joining  land  far  enough  back  from  the  reser- 
voir to  find  an  impervious  barrier.  The  sat- 
uration of  abutting  property  by  this  water, 
and  using  it  as  a  part  of  the  retaining  wall  of 
the  reservoir,  are  a  taking  of  just  so  much  of 
the  property  as  is  saturated  as  completely  as 
though  the  water  stood  on  the  surface.  The 
abutting  owner  is  entitled  to  have  the  property 
in  its  natural  condition,  and  is  not  bound  to 
construct  barriers  to  keep  the  water  out  of  or 
off  from  it,  and.  If  the  government  raises  the 
water  so  as  to  saturate,  the  soil  and  render  it 
unfit  for  cultivation,  it  thereby  takes  the  prop- 
erty. This  tbe  court  in  the  Mills  Case  denied, 
holding  that  all  the  right  plaintiff  had  in  the 
ebb  and  flow  of  the  tide  was  subordinate  to 
the  control  of  the  government  over  the  stream 
for  its  free  navigation  by  the  public  and  it  held 
that  reclaimed  land,  which  would  be  covered  by 
the  ordinary  flow  of  the  tide.  Is  held  subservi- 
ent to  the  right  of  the  government  to  change 
such  flow  for  the  purposes  of  navigation ;  and 
the  owner  cannot  recover  damages  for  a  result- 
ing overflow  of  the  land  during  high  water. 
Mills  V.  United  States,  12  L.  R.  A.  673,  46  Fed. 
738. 

This  part  of  the  decision  must  be  regarded  as 
overruled  by  United  States  v.  Lynah,  188  U.  S. 
445,  47  L.  ed.  530,  23  Sup.  Ct.  Rep.  349.  The 
circumstances  were  similar  in  the  two  cases, 
and  the  Supreme  Court  attempts  to  distinguish 
the  Mills  Case  without  overruling  it.  But  the 
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distinction  went  merely  to  the  feature  involving 
drainage  canals.  The  Supreme  Court  held  that 
the  fact  that  the  land  was  reclaimed  land  lying 
below  high  tide  was  immaterial,  and  that  since, 
because  of  the  improvement,  the  water  perco- 
lated'through  the  levees  and  flowed  o^'er  the  top 
so  that  it  stood  upon  the  surface  of  the  ground, 
there  was  a  taking ;  the  court  saying  that  what 
was  a  valuable  rice  plantation  has  been  per- 
manently flooded,  wholly  destroyed  In  value, 
and  turned  into  an  irreclaimable  bog,  and  hold- 
ing that  this  was  a  taking. 

Riparian  owners  who,  with  their  ancestors, 
have  for  nearly  one  hundred  years  used  the  wa- 
ters  of  a  stream  for  flowing  their  rice  planta- 
tions, have  acquired  an  easement  therein  which 
constitutes  property  within  the  protection  of 
the  5th  Amendment  to  the  Constitution  of  the 
United  States,  and  are  entitled  to  compensa- 
tion, where  the  government,  in  the  improvement 
of  navigation,  diverts  such  waters  so  that  they 
are  no  longer  available,  thereby  destroying  the 
plantations.  Lowndes  v.  United  States,  105 
Fed.  838. 

From  these  decisions  It  is  apparent  that  the 
Supreme  Court  of  the  United  States  does  not 
seem  disposed  to  take  any  such  radical  ground 
as  that  suggested  in  Sage  v.  New  York,  154  N. 
Y.  61,  38  L.  R.  A.  606,  61  Am.  St.  Rep.  592, 
47  N.  B.  1096,  to  the  effect  that  private  property 
rights  are  held  subject  to  the  governmental 
right  to  improve  navigation,  but  that  it  will 
give  effect  to  the  constitutional  provision  which 
requires  coiipensatlon  to  be  made  when  prop- 
erty Is  taken.  Its  apparent  departure  from  the 
rule  in  the  Scranton  and  Qlbson  Cases  seems 
to  have  resulted  from  its  momentary  failure  to 
perceive  that  the  right  of  access  Is  in  and  of 
Itself  property,  although  incorporeal,  and  that 
It  Is,  therefore,  within  the  protection  of  the 
Constitution. 

Other  rulings. 

The  right  of  the  Federal  government  to  make 
improvement  in  aid  of  commerce  is  paramount 
to  the  right  of  the  individual  whose  property 
may  be  taken  or  injured  upon  payment  of  just 
compensation.  Avery  v.  Fox,  1  Abb.  (U.  S.) 
246,  Fed.  Cas.  No.  674. 

But  the  rights  of  a  riparian  proprietor  upon 
a  navigable  stream  should  not  be  taken  or  de- 
stroyed in  the  construction  of  a  public  improve- 
ment in  aid  of  commerce  nntil  compensation  is 
actually  made,  so  that  the  burden  of  seeking 
or  pursuing  expensive  remedies  may  not  be  im- 
posed upon  the  property  owner.     Ibid. 

A  statute  providing  for  the  rendering  naviga- 
ble of  a  non-navigable  stream,  and  which  re- 
quires mill  owners,  who  have,  prior  thereto, 
constructed  their  mills  on  such  streams  under 
legislative  authority,  to  build  and  maintain 
locks  through  their  dams,  which  will  interfere 
with  their  water  power  and  be  practically  pro- 
hibitive of  the  continuance  of  the  dams  by  rea- 
son of  the  great  expense  thereby  entailed;  and 
declaring  that,  on  failure  to  construct  such 
locks  through  any  dam,  such  dam  shall  be  a 
nuisance  and  shall  be  abated,  thrown  down,  and 
destroyed,  without  provision  for  compensation 
to  the  owner, — is  unconstitutional  and  void. 
Crenshaw  v.  Slate  River  Co.  6  Rand.  (Va.)  245. 

But  a  ripnrian  owner  cannot  recover  dam- 
ages to  his  mill  privilege  on  which  he  has  legally 
erected  a  dam  and  mill  because  of  the  exercise 
of  a  subsequently   granted  franchise   to  insti- 
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tute  lock  and  slack-water  nayigation  on  the 
river,  the  title  to  which  is  in  the  state, 
as  the  state  Is  never  presumed  to  have  parted 
with  one  of  its  franchises  in  the  absence  of  con- 
clusive proof  of  such  an  Intention.  Susquehanna 
Canal  Co. -v.  Wright,  9  Watts  &  S.  9,  42  Am. 
Dec.  312. 

So,  a  dam  haying  been  authorized  in  a  pub- 
lic stream,  although  to  the  damage  of  the  occu- 
pant of  an  adjoining  mill  privilege,  he  can  give 
no  notice  which  would  avail  to  affect  the  cor- 
poration in  building  the  dam.  Woodward  v. 
Webb,  65  Pa.  264. 

But  a  navigation  corporation  whose  charter 
requires  it  to  make  compensation  for  injuries 
intlicted  must  pay  for  damages  caused  by  its 
works  to  a  mill  and  privilege,  although  erected 
under  a  mere  license  from  tbe  state.  Ibid. 

A  state  grant  to  a  navigation  corporation  of 
the  use  and  control  of  waters  in  a  public  stream 
rescinds  all  former  licenses  inconsistent  there- 
with.    Philadelphia  v.  Gllmartin,  71  Pa.  140. 

While  the  owner  of  land  taken  for  the  pur- 
pose of  improving  the  navigation  of  the  river 
is  entitled  to  compensation  for  the  land  actual- 
ly taken,  he  Ir  not  entitled  to  compensation  for 
any  damage  that  may  result  from  his  loss  of 
the  water  power  caused  by  the  improvement. 
Reg.  ew  rel.  Atty.  Gen.  v.  Fowlds,  4  Can.  Exch. 
1. 

A  navigation  corporation  is  not  liable  for 
damages  purely  consequential  upon  the  ertetlon 
of  the  authorized  works,  unless  made  so  by  law, 
since  it  is  not  liable  in  tort  for  its  lawful  deeds. 
Young  V.  Grand  Elver  Nav.  Co.  12  U.  C.  Q.  B. 
75. 

The  rights  of  the  riparian  owner  in  Canada 
are  not  protected  by  constitutional  guaranties. 

A  corporation  is  liable  for  consequential  dam- 
ages when  its  charter  makes  it  liable  for  any 
damages  done  to  lands  or  property.  Mononga- 
hela  Nav.  Co.  v.  Coon,  6  Pa.  879,  47  Am.  Dec. 
474. 

Everyone  who  buys  property  upon  a  naviga- 
ble river  purchases  subject  to  the  superior  rights 
of  the  commonwealth  to  regulate  and  improve 
it  for  the  benefit  of  her  citizens.  McKeen  v. 
Delaware  Div.  Canal  Co.  49  Pa.  424. 

It  is  one  of  the  incidents  to  holding  property 
on  one  or  both  sides  of  a  navigable  stream  that 
the  party  is  subject  to  any  inconvenience  that 
may  arise  from  deepening  the  channel,  or  other- 
wise improving  the  navigation  of  such  stream, 
which  is  to  be  submitted  to  without  any  right 
to  damages  therefor,  except  as  such  improve- 
ment may  flood  or  drown  his  lands.  Zimmer- 
man V.  Union  Canal  Co.  1  Watts  &  S.  3^46. 

A  corporation  having  a  franchise  to  institute 
lock  ond  slack-water  navigation  on  a  public 
stream  is  not  responsible  for  consequential  dam- 
ages further  than  is  provided  in  its  charter,  as 
it  is  exercising  powers  of  sovereignty.  Monon- 
gahela  Nav.  Co.  v.  Coons,  6  Watts  &  S.  101. 

A  navigation  franchise  may  confer  far  great- 
er rights  than  those  of  a  mere  riparian  proprie- 
tor; they  may  be  paramount  to  the  private  ri- 
parian rights,  and  con  not  be  obstructed  by  such 
proprietor.  Lehigh  Coal  &  Nav.  Co.  v.  Pocono 
Spring  Water  Ice  Co.  7  Northampton  Co.  Rep. 
350. 

Consequential  damages  are  never  recoverable 
from  a  navigation  corporation,  except  when  ex- 
pressly given,  and  on  the  terms  on  which  they 
jire  allowed.     Woodward  v.  Webb,  65  Pa.  254. 

If  a  river  navigation  corporation  is  not  lia- 
ble for  damages  done  under  its  original  charter, 
when  that  charter  is  amended  it  is  no  injustice 
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to  the  corporation  to  make  it  liable  for  damage* 
both  done  and  to  be  done.  Monongahela  Nav. 
Co.  V.  Coon,  6  Pa.  879,  47  Am.  Dec.  474. 

A  company  which  has  been  authorized  by 
statute  to  improve  the  floatage  of  a  stream  in 
Its  natural  flow  will  be  liable  to  a  riparian  own- 
er in  case  it  injures  his  property  by  floods,  or 
by  the  Jamming  of  logs.  White  Deer  Creek  Im- 
prov.  Co.  V.  Sassaman,  67  Pa.  415. 

The  statute  of  21  &  22  Vict.  chap.  149,  au- 
thorizing the  Clyde  navigation  trustees  to 
dredge  and  Improve  the  bed  of  that  river,  does 
not  require  the  .consent  of  the  owner  of  the 
foreshore  over  which  the  tide  ebbs  and  flows  to 
be  procured  before  the  soil  of  such  foreshore  is 
disturbed.  Blantyre  v.  Clyde  Navigation,  L.  B. 
6  App.  Cas.  273. 

Where  the  right  of  eminent  domain  is  avaU- 
alle,  benefits  to  the  riparian  proprietor  cannot 
be  urged  and  set  off  against  damages  sustained 
in  clearing  out  a  river  at  heavy  expense,  result- 
ing in  choking  the  river  with  booms  of  logs 
causing  such  damages.  Watkinson  v.  McCoy, 
23  Wash.  372,  63  Pac.  245. 

A  navigation  company  empowered  to  take 
tolls  of  those  navigating  the  river  is  not 
bound  to  clear  away  weeds  which,  though  in- 
jurious to  the  adjoining  lands,  are  not  detri- 
mental to-  the  navigation.  Parrett  Nav.  Co. 
V.  Robins,  10  Mees.  &  W\-  593,  12  L.  J.  Exch. 
N.  S.  81,  3  Railway  Cas.  383. 

The  rule  that  a  state  has  a  right  to  Improve 
the  navigation  of  a  river  without  liability  for 
the  remote  and  consequential  injuries,  not 
amounting  to  a  taking  of  property,  occasioned 
to  the  land  of  riparian  proprietors,  does  not  ap- 
ply where  the  land  or  water  rights  injured  are 
situated  beyond  the  Jurisdiction  of  the  state. 
Holyoke  Water  Power  Co.  v.  Connecticut  River 
Co.  52  Conn.  570. 

A  statute  authorizing  any  person  desiring  to 
float  logs  down  a  river  to  construct  chutes  in 
any  dam  and  make  other  necessary  changes  in 
the  river,  doing  no  injury  to  the  rights  of  ri- 
parian owners,  and  paying  them  such  damages 
as  they  may  sustain  thereby,  the  amount  of 
which,  if  the  parties  cannot  agree.  Is  to  be  de- 
termined- by  appraisers  appointed  by  the  court. 
Is  unconstitutional  if  treated  as  an  act  for  the 
exercise  of  eminent  domain,  since  the  rights  au- 
thorized to  be  acquired  are  not  shown  to  be  for 
the  public  use.  Brewster  ▼.  J.  &  J.  Rogers  Co. 
169  N.  Y.  73,  58  L.  R.  A.  495,  62  N.  E.  164. 

It  also  provides  arbitrary  compensation,  and 
fails  to  afford  a  landowner  an  opportunity  to 
show  its  inadequacy.    Ibid. 

A  riparian  navigator  is  liable  to  the  owner 
of  a  wreck  for  tearing  it  out  when  not  necessary 
to  enable  him  to  pass  without  seriously  en- 
dangering his  own  property,  as  he  cannot  act 
in  the  general  interests  of  navigation.  Gum- 
bert  V.  Wood,  146  Pa.  370,  23  Atl.  404. 

When  the  bed  of  a  floatable  stream  is  tbe 
property  of  the  riparian  proprietor  as  an  inci- 
dent of  ownership  of  the  upland,  the  soil  there- 
in cannot  be  interfered  with  without  his  con- 
sent; so  that,  if  there  be  a  boulder  therein 
that  Interferes  somewhat  with  the  floating  of 
logs,  it  cannot  be  removed  without  the  riparian 
proprietor's  consent.  Watkins  v.  Dorris,  24 
Wash.  636,  54  L.  R.  A.  199,  64  Pac.  840. 

Fisheries. 

Riparian  owners  who  stake  out  for  oyster  enl* 
ture  an  area  of  submerged  land,  the  title  of 
which  is  in  the  state,  cannot  claim  a  license 
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for  such  territory  acquired  by  possession  under 
coSor  of  title,  where  the  lands  are  occupied  Un- 
lawfully ;  and  are  not  entitled  to  compensation 
for  the  destruction  of  their  oyster  beds  by  the 
government  while  carrying  out  a  public  im* 
proyement.  Richardson  v.  United  States,  100 
Fed.  714. 

The  digging  cf  a  new  channel  through  flats 
designated  for  the  cultivation  of  oysters  does 
not  constitute  a  taking  of  property,  as  such 
rights  are  held  subservient  to  the  right  of  pub- 
lic navigation.     Lane  v.  Smith,  71  Conn.  65,  41 

Atl.  18. 

The  destruction  of  an  oyster  bed  due  to  the 
stirring  up  of  the  mud  caused  by  the  lawful  ac- 
tion of  the  government  in  dredging  the  chan- 
nel of  a  navigable  river  without  Invading  the 
bed  itself  is  a  consequential  Injury  for  which 
compensation  cannot  be  made.  Richardson  v. 
United  States,  100  Fed.  714. 

One  who  holds  under  the  state  submerged 
lands  In  a  navigable  river,  and  devotes  them  to 
the  cultivation  of  oysters,  takes  the  premises 
subject  to  the  control  of  Congress  over  naviga- 
tion and  commerce,  and  cannot  recover  from 
the  United  States  for  damages  suffered  In  conse- 
quence of  the  improvement  of  the  river  under 
an  act  of  Congress.     Jbid. 

But  one  in  possession,  under  a  right  derived 
from  the  state,  of  submerged  land,  which  he  uses 
for  the  cultivation  of  oysters,  Is  entitled  to  com- 
pensation where  the  government  takes  posses- 
sion of  the  property  for  the  purpose  of  improve- 
ing  the  navigation  of  a  river,  in  the  bed  of 
which  the  lands  are  located.  Brown  v.  United 
States,  81  Fed.  56. 

VII.  Eofercise  of  power  of  eminent  domain. 

Under  an  act  of  Congress  providing  for  river 
and  harbor  improvements  on  condition  that 
lands  acquired  for  the  purpose  shall  be  vested 
in  the  United  States  without  charge,  the  United 
States  has  no  power  to  obtain  possession  of  the 
property  by  condemnation  proceedings.  Re 
Montgomery,  48  Fed.  806. 

Act  of  Congress  1875,  chap.  166,  giving  a 
right  of  action  in  the  state  courts  against  the 
United  States  to  ascertain  the  amount  of  com- 
pensation for  injuries  to  property  by  the  im- 
provement of  a  river,  whereby  the  government 
pledges  its  faith  to  pay  damages  so  ascertained, 
furnishes  an  adequate  mode  of  obtaining  com- 
pensation. Klmberly  &  C.  Co.  v.  Hewitt,  79 
Wis.  834,  48  N.  W.  373. 

The  improvement  of  the  navigation  of  a  river 
is  a  public  purpose,  and  the  appropriation  of 
land  for  such  purpose  is  a  proper  exercise  of 
the  power  of  eminent  domain.  Kaukauna  Wa- 
ter P.  Co.  V.  Green  Bay  &  M.  Canal  Co.  142  U. 
S.  254,  35  L.  ed.  1004,  12  Sup.  Ct  Rep.  173. 

If  the  provision  made  by  a  statute  for  com- 
pensation for  property  taken  for  river  Improve- 
ment Is  retained  for  a  reasonable  time  and 
then  repealed,  the  riparian  owners  who  have 
failed  to  take  their  compensation  under  the 
statute  will  be  deemed  to  have  waived  it. 
lUd. 

In  a  proceeding  Instituted  by  the  United 
States  to  condemn  land  for  the  erection  of  a 
lock  and  dam  upon  a  navigable  river  in  a  state 
which  has  no  statute  respecting  the  condemna- 
tion of  lands  for  such  purpose,  the  compen- 
sation to  be  awarded  must  be  determined  upon 
the  principles  of  the  common  law,  and  no  al- 
lowance of  consequential  damages  can  be  made. 
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High  Bridge  Lumber  Co.  v.  United  States,  16 
C.  C.  A.  460,  37   U.  S.  App.  234,  69  Fed.  320. 

A  statute  providing  for  the  acquirement  of 
the  right  to  use  a  non-navi^ble  stream  as  a 
public  highway  for  the  floatage  of  logs  where  a 
landowner  thereon  does  not  consent  thereto,  and 
the  acquirement  of  the  right  to  the  use  of  the 
banks  necessary  in  the  improveihent  and  man- 
agement thereof,  where  it  cannot  be  purchased 
at  a  satisfactory  price,  Is  unconstitutional  as  a 
taking  of  private  property  without  due  process 
of  law,  where  it  makes  no  provision  for  notice 
to  the  landowner  of  the  proceedings  by  viewers 
appointed  thereunder  to  assess  damages,  and 
gives  him  no  right  to  be  heard  except  by  an 
appeal  from  the  order  of  the  court  approving 
the  report  of  the  viewers  as  to  damages,  which 
must  be  taken  within  twenty  days  after  the  or- 
der is  made,  and  on  which  the  right  to  be  heard 
is  confined  to  the  question  of  damages  alone, 
ilood  River  Lumbering  Co.  v.  Wasco  County, 
35  Or.  498,  57  Pac.  1017. 

When  a  statute  provides  for  indemnity,  not 
for  acquiring  the  title,  but  for  the  loss  of  land 
cut  away  in  the  course  of  widening  a  river,  the 
indemnity  may  be  paid  without  transfer  of  the 
title  to  the  land.  Savannah  River  Improve- 
ment, 17  Ops.  Atty.  Gen.  455. 

That  an  act  of  Congress,  under  which  prop- 
erty Is  sought  to  be  condemned  for  river  and 
harbor  improvements,  fails  to  provide  for  the 
compensation  of  the  owners  of  the  property 
taken,  does  not  necessarily  invalidate  it,  since 
the  good  faith  of  the  public  Is  pledged  for  Its 
payment,  and  the  owner  may  call  Into  action 
the  resources  of  the  taxing  power  of  the  gov- 
ernment for  raising  the  amount.  Re  Mont- 
gomery, 48  B'ed.  896. 

Navigation  undertakers  authorized  to  alter 
their  dams  and  enter  upon  lands  for  that  pur- 
pose, first  making  satisfaction  to  the  owners  a» 
commissioners  under  the  act  shall  direct,  may 
enlarge  such  dams  to  the  injury  of  adjoining 
land,  though  by  the  death  of  the  commission- 
ers, they  not  having  appointed  successors,  the 
landowners  are  deprived  of  any  means  of  ob- 
taining compensation.  Kennet  &  A.  Canal  Nav. 
Co.  V.  Wltherlngton,  18  Q.  B.  531,  21  L.  J.  Q.  B. 
N.  S.  419.  From  this  Lord  Campbell,  Ch.  J., 
dissented,  holding  that,  the  compensation  clause 
having  become  incapable  of  execution  by  ex- 
tinction of  the  commissioners,  the  powers  which 
the  act  conferred  upon  the  company  to  cause 
injury  to  other  persons  could  no  longer  be  exer- 
cised. 

In  proceedings  to  condemn  lands  for  improv- 
ing the  navigation  of  rivers,  the  petition  is- 
Jurlsdlctlonal,  and  must  set  forth  all  the  facts 
necessary  to  show  that  the  corporation  is  au- 
thorized to  make  the  proposed  improvement,  be- 
fore it  can  ask  for  the  appointment  of  commis- 
sioners to  condemn  lands  for  such  purpose. 
Clay  V.  Pennoyer  Creek  Improv.  Co.  34  Mich. 
204. 

One  entitled  to  tithes  out  of  land  taken  for 
the  purpose  of  Improving  navigation  is  not  en- 
titled to  compensation  under  an  act  of  Parlia- 
ment providing  for  the  payment  or  compensa- 
tion of  all  persons  who  shall  be  seised,  pos- 
sessed, or  interested  in  any  lands,  tenements, 
or  hereditaments  taken  In  the  Improvement  of 
navigation,  as  his  Interests  are  in  the  crops,  and 
not  the  lands.  King  v.  Nene  Cutfall,  9  Barn. 
&  C.  875,  4  Mann.  &  R.  647,  8  L.  J.  K.  B.  1. 

In  a  suit  to  enjoin  a  riparian  owner  from  re- 
moving water  gates  erected  at  the  outlet  of  a 
lake  and  head  of  a  river  on  his  land,  statute» 
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authorizing  the  complainants,  who  were  private 
parties  at  first,  to  remove  obstructions,  drift 
wood,  etc.,  from  the  river  to  Improve  Its  navi- 
gability for  runzAng  logs,  and  to  make  booms, 
and  for  these  purposes  to  enter  on  the  beds  of 
the  stream  and  its  tributaries,  and  bank  logs  on 
thf  marginal  lauds  of  adjoining  owners  on  pay- 
ing or  tendering  damages,  which,  if  not  agreed 
upon,  were  to  be  fixed  by  local  officials  finally 
and  subject  to  no  appeal,  and  for  the  payment 
of  which  neither  fund  nor  security  was  pro- 
vided; and,  by  an  amendatory  act,  to  make, 
maintain,  and  control  the  gates  In  controversy, 
to  save  water  in  the  lake  not  raising  its  level 
above  the  usual  high-water  mark,  with  no  pro- 
vision as  to  damages  whatever  in  such  case, 
none,  in  fact,  being  paid  or  tendered, — ^were  de- 
clared unconstitutional  because  the  provisions 
for  compensation  were  Inadequate,  and  the 
award  of  damages  insufficient,  to  authorise  the 
taking  of  private  property,  and  because  the  acts 
done  constituted  a  taking  of  private  property 
for  which  compensation  must  be  made  at  the 
time  of  the  taking;  and,  besides,  it  Is  open  to 
43uestion  whether  such  taking  Is  for  a  public 
use;  hence,  the  injunction  prayed  for  was  re- 
fused. Foster  v.  Stafford  Nat.  Bank,  57  Vt. 
128. 

VIII.  Public  rights  in  improvement. 

One  receiving  a  charter  from  the  Crown  to 
make  a  private  river  navigable  and  take  toll 
from  those  navigating  it  does  not  thereby  dedi- 
4»te  It  to  the  public,  unless  he  puts  the  charter 
into  operation.  Atty.  Qen.  v.  Simpson  [1901] 
2  Ch.  671. 

But  a  private  river  is  dedicated  as  a  common 
highway  by  acquiescence  of  the  riparian  pro- 
prietors in  the  construction  of  sluices  for 
through  navigation,  accompanied  by  the  user  of 
the  navigation  by  the  public.     Ibid. 

One,  upon  applying  for  and  putting  in  opera- 
tion a  charter  from  the  Crown  authorising  him 
to  construct  sluices  and  locks  around  a  milldam 
in  a  private  fitream  for  the  puriMse  of  making 
continuously  navigable  a  stream  which  had  been 
previously  navigable  only  from  milldam  to  mill- 
dam,  thereby  dedicates  the  locks  and  sluices  to 
the  public  use  upon  payment  of  a  reasonable 
toll.    Ibid. 

A  log  owner  has  a  right.  Independent  of  any 
contract  or  agency,  to  the  use  of  the  Improved 
condition  of  the  stream,  to  effect  which  the 
dam  company  was  chartered ;  and  the  right  can- 
not be  interfered  with  except  under  unusual  cir- 
cumstances and  necessities,  by  those  havlxig  the 
right  to  exercise  sound,  legal  discretion  relative 
thereto.     Toothaker  v.  Wlnslow,  61  Me.  123. 

One  wishing  to  use  improvements  made  by  an 
Improvement  company  for  the  running  of'  logs 
In  a  river  has  a  right  to  the  use  of  the  stream 
In  its  Improved  condition  equal  to  those  of  other 
persons  similarly  situated,  for  the  interference 
with  which  by  a  third  person  he  can  mantain 
an  action.     Ibid. 

While  it  is  doubtless  true  that,  in  the  exer- 
cise of  any  and  all  chartered  privileges  and 
powers  which  are  In  derogation  or  restriction  of 
common  rights,  all  due  and  reasonable  care 
must  be  used  to  avoid  any  unnecessary  or  un- 
reasonable abridgment  of  the  public  right,  or 
injury  to  those  who  have  occasion  to  exercise 
it,  it  must  not  be  expected  that  such  a  construc- 
tion of  the  act  will  be  adopted  as  will  make  the 
legislative  grant  of  a  booming  franchise  nuga- 
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tory,  or  deprive  the  privilege  conferred  thereby 
of  its  substantial  value.     Ibid. 

The  use  of  the  improvement  of  a  river  for 
the  floatage  of  logs  without  the  permission  or 
the  consent  of  the  owners  thereof,  who  have 
the  exclusive  right  to  use  such  improved  por- 
tion, Is  a  trespass  which  cannot  be  waived,  and 
therefore  an  action  of  assumpsit  cannot  be 
maintained  for  the  use  thereof.  Carson  River 
Lumbering  Co.  v.  Bassett,  2  Nev.  249.  The 
court  further  says  that  no  promise  can  possibly 
be  Implied  where  the  act  constituting  the  cause 
of  action  is  done  in  defiance  of  the  plalntUTs 
rights. 

An  injunction  will  be  granted  to  restrain  log 
owners  from  taking  possession,  without  the 
owner's  permission,  of  a  dam  and  other  Im- 
provements designed  to  furnish  artificial  floods 
with  which  to  drive  logs.  Hall  v.  Nester,  122 
Mich.  141,  80  N.  W.  982. 

One  who  has  suffered  no  special  damage  can- 
not maintain  a  bill  against  a  navigation  cor- 
poration to  require  it  to  repair  Its  works  after 
they  have  been  damaged  by  a  flood.  Buck 
Mountain  Coal  Co.  v.  Lehigh  Coal  ft  Nav.  Co. 
50  Pa.  91,  88  Am.  Dec.  5S4. 

The  Crown  cannot  be  held  liable  as  a  common 
carrier  for  Injury  to  the  property  of  an  Individ- 
ual passing  his  logs  through  a  government  slide, 
caused  by  the  negligent  and  improper  manner 
In  which  the  passage  of  logs  was  performed  by 
the  person  In  charge  of  the  slide,  since  no  con- 
tract, express  or  implied,  is  created  In  such  a 
case  by  the  payment  of  the  required  tolls,  as 
such  slides  are  vested  In  the  Crown  only  for  the 
benefit  of  and  in  trust  for  the  public.  Queen  v. 
McFarlane,  7  Can.  S.  C.  216. 

If  a  person  at  his  own  charge  makes  his  own 
private  stream  passable  for  boats  by  locks  or 
cuts,  so  that  the  river,  which  was  his  own  in 
point  of  propriety,  becomes  now  capable  of  car- 
riage of  vessels,  he  may  pull  down  his  work  and 
apply  the  stream  to  his  own  private  use.  For 
It  shall  not  become  a  public  stream  unless  It  was 
done  at  a  common  charge  or  by  a  public  au- 
thority, or  the  right  to  use  which  has  been  ac- 
quired by  prescription.  Hale,  De  Jure  Marls, 
chap.  8. 

The  rights  of  the  public  In  the  waters  of  a 
private  non-navigable  stream  are  not  Increased 
because  a  riparian  owner,  by  the  expenditure  of 
money,  makes  the  stream  navigable  for  his  own 
personal  convenience  and  accommodation.  De 
Camp  V.  Thomson,  16  App.  Dlv.  628,  44  M.  Y. 
Supp.  1014. 

tX.  Use  of  surplus  tcater. 

If,  In  the  erection  of  a  dam  for  a  public  pur- 
pose, there  Is  necessarily  produced  a  surplus  of 
water  which  may  be  used  for  manufacturing 
purposes,  the  state  may  retain  to  Itself  the 
power  of  controlling  or  dispensing  such  water 
as  an  incident  of  Its  rightfully  making  such 
improvement.  Eaukauna  Water  Power  Go.  v. 
Green  Bay  ft  M.  Canal  Co.  142  U.  S.  264,  35 
L.  ed.  1004,  12  Sup.  Ct.  Rep.  173. 

A  riparian  owner  on  a  stream  on  which  works 
of  public  Improvement  have  been  constructed 
by  state  and  Federal  authority  to  Improve  navi- 
gation thereon,  and  Incidental  water  power  is 
created,  is  not  entitled  to  have  all  the  water 
flow  past  his  land  so  as  to  prevent  the  di- 
version of  the  surplus  power  by  grantees  of  the 
government,  where  he  was  given  reasonable  op- 
portunity to  obtain  compensation  for  Injuries 
sustained  by  the  construction  of  the  Improve- 
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ment  Green  Bay  &  M.  Canal  Co.  v.  Patten 
Paper  Co.  172  U.  S.  68,  43  L.  ed.  864,  19  Sap. 
Ct.  Rep.  97,  Rerersing  90  Wis.  370,  28  L.  R.  A. 
448,  61  N.  W.  1121,  68  N.  W.  1019,  and  93 
Wis.  283,  60  N.  W.  601,  67  N.  W.  432,  which 
held  that  the  state,  or  Its  grantees,  has  no  right 
to  divert  the  surplus  water  from  a  dam  built 
to  supply  water  to  a  canal  past  rapids  in  aid  of 
navigation,  from  its  natural  channel  to  the  in^ 
Jury  of  lower  riparian  owners,  through  the  canal 
and  sluiceways  therefrom,  although  the  statute 
authorizing  such  improvement  declares  that  the 
title  to  any  water  power  created  by  dams  so 
constructed  shall  belong  to  the  state. 

A  statute  reserving  to  the  state  the  surplus 
water  power  created  by  a  river  improvement 
over  and  above  that  necessary  for  navigation  is 
not  invalid  as  a  taking  of  private  property  for 
private  use,  as  such  surplus  water  power  is 
merely  incidental  to  the  Improvement,  the  abso- 
lute control  by  the  state  or  its  grantees  being 
necessary  to  the  preservation  and  maintenance 
thereof.  Green  Bay  ft  M.  Canal  Co.  v.  Kau- 
kauna  Water  Power  Co.  70  Wis.  635,  36  N.  W. 
828. 

The  state  takes  absolute  ownership  of  the 
water  power  created,  and  not  merely  so  much 
thereof  as  exists  upon  lands  owned  by  It,  under 
a  statute  providing  that  whenever  any  lands, 
water,  or  materials  appropriated  to  the  use  of 
the  Improvement  of  navigation  of  designated 
rivers  shall  belong  to  the  state,  such  lands, 
water,  and  materials,  and  so  much  of  the  adjoin- 
ing land  as  m^y  be  valuable  for  hydraulic  or 
commercial  purposes,  shall  be  reserved  to  the 
state;  "and  whenever  a  water  power  shall  be 
created  by  reason  of  any  dam  erected  or  other 
improvements  made  on  any  of  said  rivers,  such 
water  power  shall  belong  to  the  state."    Jldd. 

The  state's  control  of  the  waters  of  a  public 
stream  is  not  impaired  by  the  granting  of  rights 
to  water  power  therefrom  by  a  navigation  cor- 
poration authorized  thereto,  if  it  be  so  done 
that  It  shall  not  at  any  time  interrupt  or  im- 
pede navigation.  McKeen  v.  Delaware  Div. 
Canal  Co.  49  Pa.  424. 

One  who  takes  water  from  the  works  of  a 
navigation  corporation  In  violation  of  public 
law  is  liable  for  resulting  damages,  although  the 
corporation  might  also  have  been  answerable. 
Philadelphia  v.  Collins,  68  Pa.  106. 

One  who  tears  down  a  dam  built  by  the  state 
to  aid  navigation,  to  the  injury  of  a  riparian 
owner  who  was  using  the  surplus  water  there- 
from, cannot  question  the  right  of  such  owner 
to  take  the  water,  to  defeat  his  liability  for  the 
act,  since  the  state  alone  can  raise  that  ques- 
tion.    Harris  v.  Thompson,  9  Barb.  350. 

Grants  of  power  to  build  dams  and  Improve 
the  water  power  of  a  river  In  such  manner,  or 
to  such  an  extent,  as  shall  be  authorized  by  the 
directors  of  a  corporation,  are  subject  to  the 
paramount  rights  of  the  state  as  trustee  of  the 
public  to  divert  a  portion  of  the  waters  for  pub- 
lic use,  and  also  to  the  rights  of  the  general 
government  in  regard  to  navigation  and  com- 
merce. St.  Anthony  f'alls  Water  Power  Co. 
V.  St.  Paul  Water  Comrs.  168  U.  S.  349,  42  L. 
ed.  497,  18  Sup.  Ct.  Rep.  157. 

X.  Other  matters. 

Power  and  duty  of  municipality. 

A  provision  in  the  charter  of  a  city,  that  it 
may  remove  and  prevent  all  obstructions  in  the 
waters  which  are  public  highways  within  the 
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city,  does  not  impose  any  obligation  or  duty 
upon  the  city,  or  render  it  liable  to  a  boat  In- 
jured by  a  collision  with  a  sunken  rock  which 
was  not  removed  because  too  firmly  Imbedded 
in  the  sand  to  be  loosened.  GkxNlrlch  v.  Chi- 
cago, 4  Biss.  18,  Fed.  Cas.  No:  5,542. 

A  state  may  delegate  to  a  municipal  corpora- 
tion authority  to  deepen  or  otherwise  Improve 
a  harbor  and  navigable  river  within  its  cor- 
porate limits,  with  power  to  pass  ordinances  for 
the  preserving  of  such  harbor  and  river  and  the 
regulation  of  vessels  navigating  the  same.  Har- 
mon V.  Chicago,  140  111.  374,  29  N.  B.  732. 

A  city  bound  to  remove  obstructions  from 
navigable  channels  within  its  limits  Is  not  lia- 
ble for  injury  to  a  ship  caused  by  a  sunken 
wreck,  where  the  owner  contracted  with  a 
wrecking  company  to  remove  her,  and  the  com- 
pany prosecuted  the  work  with  diligence,  but 
did  not  succeed  because  of  the  difficulty  of  the 
enterprise.  McCaulley  v.  Philadelphia,  108 
Fed.  661. 

Failure  of  the  city  to  enforce  Its  ordinance 
providing  for  the  removal  of  obstructions  in  a 
navigable  water  within  its  limits  will  not  render 
It  liable  to  private  individuals  Injured  thereby. 
Coonley  v.  Albany,  57  Hun,  827,  10  N.  Y.  Supp. 
512,  Affirmed  in  132  N.  Y.  145,  80  N.  B.  882. 

Imposing  upon  a  city  the  duty  to  dredge  all 
tide-water  creeks  or  estuaries  which  would  be 
navigable  for  vessels  of  20  or  more  tons*  burden, 
and  were  formerly  fed  or  supplied  from  fresh- 
water streams  which  the  city  had  diverted  to 
its  own  use.  Is  a  valid  exercise  of  power  for  the 
protection  of  navigation.  Cox  v.  New  York,  26 
Misc.  177,  55  N.  Y.  Supp.  74. 

A  grant  to  a  municipal  corporation  of  the 
right  to  improve  a  portion  of  land  under  tidal 
water  for  purposes  of  navigation  may  be  re- 
sumed by  the  state  at  any  tlme«  People  v.  Van- 
derbllt,  26  N.  Y.  287. 

Procurement  of  funds. 

A  municipal  corporation  has  no  power  to 
raise  money  by  special  assessment  for  the  widen- 
ing of  a  navigable  river  within,  its  corporate 
limits,  merely  by  virtue  of  the  power  conferred 
upon  It  by  Its  charter  to  deepen  or  widen  such 
river.  In  the  absence  of  express  statutory  au- 
thority so  to  do.  Chicago  v.  Law,  144  111.  569, 
38  N.  B.  855. 

Bspecially  where  other  provisions  of  its  char- 
ter give  express  authority  to  make  such  levy  for 
certain  specified  Improvements,  thereby  imply- 
ing that  particular  authority  is  necessary  for 
that  purpose.     Wright  v.  Chicago,  20  111.  252. 

A  statute  imposing  a  direct  tax  upon  certain 
townships  to  improve  the  channel  of  a  river  Is 
within  a  constitutional  provision  forbidding  the 
state  from  engaging  in  the  work  of  internal  Im- 
provement except  by  the  grant  of  lands  there- 
for. Anderson  v.  Hill,  54  Mich.  477.  20  N.  W. 
549. 

A  statute  appropriating  for  the  improvement 
of  a  river  lands  bid  in  by  the  state  for  delin- 
quent taxes,  and  providing  for  the  imposition  of 
a  tax  for  such  improvement  if  the  lands  prove 
inadequate,  is  in  confilct  with  a  constitutional 
provision  prohibiting  the  state  from  carrying  on 
any  work  of  internal  improvement  Gibson  v. 
State  Land  Office,  121  Mich.  49,  79  N.  W.  919. 

That  a  property  owner  already  has  a  channel 
In  the  river  opposite  his  premises  suitable  and 
adequate  fof  all  his  purposes  does  not  relieve 
him  from  liability  for  ^assessment  for  a 
dredging  improvement  when  the  public  In- 
54 
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terests  require  a  wider  channel  than  that  pro- 
vided by  the  property  owner ;  nor  is  he  entitled 
to  credit  for  work  done  by  him,  where  the  as- 
sessment represents  the  benefits  derived  by 
him  from  the  Improvement  as  a  whole,  and  is 
made  in  the  same  proportion  as  that  placed 
upon  the  other  property  benefited.  Delaware  & 
H.  Canal  Co.  v.  Buffalo,  39  App.  Div.  338,  56 
N.  ¥.  Supp.  976. 

The  Improvement  of  the  navigation  of  a  river 
and  the  removal  of  obstructions  therefrom  with- 
in the  county  under  an  act  authorizing  the  im- 
provement and  the  issuance  of  bonds  in  aid 
thereof  is  a  county  purpose,  within  a  consti- 
tutional provision  for  legislative  authority  to 
the  several  counties  to  assess  and  impose  taxes 
for  county  purposes,  although  the  commerce 
on  the  river  local  to  the  county  is  small,  and  the 
river  is  used  as  a  public  highway  for  commerce 
far  beyond  the  county  limits.  Stockton  v.  Pow- 
ell, 29  Fla.  1,  16  L.  B.  A.  42,  10  So.  688. 

Property  in  a  stream  above  the  point  where 
the  stream  is  dredged  and  deepened  cannot,  as 
matter  of  law,  be  said  not  to  be  benefited  by  the 
improvement,  so  as  not  to  be  subject  to  assess- 
mer.t  therefor,  when,  by  the  removal  of  ob- 
structions at  a  comparatively  small  expense,  the 
navigation  will  extend  to  such  land.  People  ea 
rel,  Lehigh  Valley  R.  Co.  v.  Buffalo,  147  N.  Y. 
675,  42  N.  B.  344. 

The  widening  by  a  municipal  corporation  of  a 
navigable  river  within  its  limits,  over  which  the 
United  States  has  assumed  Jurisdiction,  and 
upon  which  it  has  expended  money,  being  one 
of  the  channels  over  which  the  commerce  of  the 
country  passes,  for  the  purpose  of  improving 
the  navigation  thereof,  is  not  a  "local  improve- 
ment" within  the  meaning  of  that  term  as  used 
in  a  general  act  authorising  cities,  etc.,  to  make 
local  improvements  by  special  assessment;  and 
such  municipal  corporation  has  no  power  to  as- 
sess the  cost  thereof  by  special  assessment  upon 
the  property  fronting  on  the  river.  Chicago  v. 
Law,  144  111.  569,  33  N.  B.  855. 

Under  a  statute  authorizing  a  city  to  clear 
obstructions  and  keep  a  stream  within  its  lim- 
its in  navigable  condition,  and  cause  not  less 
than  one  half  the  expense  to  be  assessed  upon 
the  property  benefited,  the  city  may  remove 
wrecked  vessels  and  assess  one  half  the  cost 
upon  adjacent  riparian  owners,  although  the 
wrecks  were  caused  by  the  negligence  of  the 
city,  and  might  have  been  abated  by  it  as  a 
nuisance.  Buffalo  Union  Iron  Works  v.  Buffa- 
lo, 1  Sheldon,  244. 

An  act  authorizing  the  improvement  of  the 
river,  bay,  and  harbor  of  Mobile,  and  providing 
for  a  county  tax  to  pay  for  such  improvement, 
is  not  a  taking  of  property  for  public  use  with- 
out due  compensation,  where  the  taxation  is  not 
so  excessive  as  to  deprive  it  of  that  character, 
and,  in  view  of  the  immediate  benefits  accruing 
to  the  county,  not  so  restricted  as  to  induce  the 
imputation  of  compelling  a  single  district  to  as- 
sume and  discharge  a  state  obligation.  Revenue 
Comrs.  V.  State,  46  Ala.  399;  Slaughter  v.  Mo- 
bile County,  73  Ala.  134. 

The  legislature  has  no  power  to  confer  upon 
the  probate  Judge  of  a  county  authority  to  ap- 
point a  commissioner  to  superintend  the  work 
of  improving  a  river,  where  the  Improvement 
extends  along  its  course  into  another  county, 
and  to  assess  taxes  for  benefits  upon  lands  in 
such  latter  county.  It  Is  an  unconstitutional 
encroachment  upon  the  right  of  local  self-gov- 
ernment. Wilcox  V,.  Paddock,  66  Mich.  23,  31 
N.  W.  609. 
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That  assessors  took  into  consideration  tht 
frontage  of  property  benefited  by  a  dredging  im- 
provement to  aid  them  in  determining  what 
part  of  the  cost  should  be  levied  upon  it  does 
not  indicate  that  the  assessment  was  not  made 
according  to  benefits,  when  the  assessors  acted 
in  entire  good  faith.  Delaware  &  H.  Canal  Co. 
V.  Buffalo,  39  App.  Dlv.  333,  56  N.  Y.  Supp.  976. 

The  location,  value,  and  accessibility  to  the 
channel  of  each  parcel  of  land  should  be  con- 
sidered in  determining  the  assessment  levied 
for  a  dredging  improvement.  The  fact  that 
property  on  one  side  of  the  river  is  assessed  at 
a  higher  rate  per  foot  front  than  other  prop- 
erty does  not  establish  the  fact  that  the  assess- 
ment is  erroneous.     Ihid, 

An  assessment  of  the  benefits  derived  by  ri- 
parian owners  by  provision  for  the  maintenance 
of  the  permanent  height  of  water  in  a  navigable 
lake  is  invalid  unless  provision  be  made  for 
compensating  such  owners  for  injuries  resulting 
from  the  maintenance  of  a  height  of  water  in 
the  lake  permanently  above  its  ordinary  stage. 
Re  Minnetonka  Lake  Improvement,  56  Minn. 
513,  68  N.  W.  296. 

Money  paid  on  a  Judgment  rendered  against 
real  estate  for  nonpayment  of  a  special  atKss- 
ment  levied  thereon  for  the  cost  of  widening 
and  deepening  a  river  cannot  be  recovered  back 
on  the  ground  that  such  assessment  was  void, 
snd  therefore  the  Judgment,  because  the  city 
had  no  authority  under  its  charter  to  levy  as- 
sessments for  the  deepening  of  that  river,  where 
the  money  was  paid  voluntarily  and  not  under 
process,  for  an  object  such  landowner  had 
helped  originate,  with  a  full  knowledge  of  all 
the  facts  of  the  case  and  in  ignorance  only  of 
his  legal  rights,  the  accomplishment  of  which 
benefited  his  estate, — especially  as  such  Jndg- 
ment  is  valid,  at  least  in  so  far  as  the  assess- 
ment upon  which  It  was  based  was  for  the  cost 
of  widening  such  river,  for  which  purpose  sncb 
city  had  the  power  to  levy  assessments,  and 
therefore,  the  court  having  Jurisdiction,  eonld 
not  be  attacked  in  a  collateral  proceeding.  Bis- 
ton  V.  Chicago,  40  111.  614,  89  Am.  Dec  361. 

Use  of  stream  as  canal. 

The  use  of  a  navigable  stream,  and  the  ap- 
propriation of  its  bank  for  a  towpath  as  part 
of  a  canal  system  to  connect  the  waters  of  an- 
other stream  with  Lake  Brie,  are  not  a  viola- 
tion of  the  ordinance  of  1787,  if  they  result 
merely  in  the  improvement  of  the  stream  with- 
in the  limits  of  the  state,  and  in  no  way  intei^ 
fere  with  navigation  and  commerce.  Carpenter 
V.  State,  12  Ohio  St.  457. 

Remedies. 

A  Federal  court  will,  at  the  suit  of  the  gov- 
ernment, grant  an  Injunction  to  protect  and  se- 
cure the  safety  of  such  public  structures  as  are 
made  to  improve  the  navigation  of  rivers  and 
to  facilitate  commerce.  United  States  ▼.  Rmn 
River  &  M.  Boom  Co.  1  McCrary,  397,  Fed.  Cas. 
No.  16,206. 

W^hen  a  special  remedy  is  provided  for  the 
recovery  from  a  navigation  corporation  of  dam- 
ages caused  by  the  exercise  of  its  franchise,  it 
must  be  strictly  pursued,  and  the  corporation 
will  only  be  liable  to  suit  by  common-law  process 
when  damages  have  been  incurred  by  its  negli- 
gence.    Fehr  v.  Schuylkill  Nav.  Co.  68  Pa.  161. 

H.  P.  F. 
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D.  J.  FAIR  et  aly  Plff8.  in  Err., 

V. 

CITIZENS'  STATE  BANK  of  Sterling. 


( 


Kan. 


) 


*1.  An  affldavit  of  a  reneKval  of  a  cbat- 
tel  mortfcaffe  in  favor  of  a  corpora- 
tion after  it  Is  received  and  filed  by  the  reg- 
ister of  deeds  of  the  county  is  not  void,  so 
as  not  to  impart  constructlye  notice  of  the 
Hen  of  the  mortgage,  by  reason  of  the  fact 
that  the  affldayit  is  sworn  to  by  an  oflicer  of 
the  corporation  before  a  notary  public,  who 
is  an  officer  and  stockholder  in  said  corpora- 
tion. 

22.  Tlie  act  of  tbe  notary  public  in  ad- 
ministeriny  tbe  oatb  in  such  case  is  min- 
isterial, and  not  jadlclal,  and  is  at  most 
voidable,  not  void. 

8.  A  cbattel  mortffase  regular  upon  it« 
face,  duly  filed  for  record,  and  accompanied 
by  an  affidavit  of  renewal,  filed  in  proper 
time,  and  regular  upon  its  face  and  regular 
in  fact,  except  for  the  latent  defect  that  the 
notary  public  who  administered  the  oath  was 
a  stockholder  In  the  mortgagee  corporation. 
Imparts  notice  as  fully  as  if  such  defect  did 
not  exist 

(January  7,  1905.) 

ERROR  to  the  District  Court  for  Mc- 
Pberson  County  to  review  a  judgment 
in  favor  of  plaintiff  in  an  action  brought 
to  enforce  a  chattel  mortgage.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  Doster  and  Prigg  Sc 
'Williams^  for  plaintiffs  in  error: 

The  affidavit  of  renewal  of  plaintiff's 
mortgage  was  verified  before  an  officer  dis- 
qualified by  his  interest  to  administer  the 
oath,  and  was,  therefore,  void. 

Warner  v.  Warner,  11  Kan.  121;  Docking 
V.  Frozen,  34  Kan.  29,  7  Pac.  618;  Carr  v. 
Hooper,  48  Kan.  256,  29  Pac.  398;  Wills  v. 
Wood,  28  Kan.  411;  Davis  v.  Beazley,  75 
Va.  491;  Wilson  v.  Traer,  20  Iowa,  231; 
City  Bank  v.  Radtke,  87  Iowa,  363,  54  N. 
W.  435;  White  v.  Connelly,  105  N.  C.  65, 
11  S.  E.  177;  Turner  v.  Connelly,  105  N. 
C.  72,  11  S.  E.  179;  Stevenson  v.  Brasher, 
90  Ky.  23,  13  S.  W.  242;  Beaman  v.  Whit- 
ney, 20  Me.  413;  Goodhue  v.  Berrien,  2 
Sandf.  Ch.  630;  Hogans  v.  Carruth,  18  Fla. 
687 ;  Qroesbeck  v.  Seeley,  13  Mich.  329 ; 
Laprad  v.  Sherwood,  79  Mich.  520,  44  N.  W. 

*Headnotes  by  Smith,  J. 

NOTK. — As  to  validity  of  acknowledgment 
taken  by  officer  of  corporation  which  is  one  of 
the  parties,  see  cases  in  note  to  Havemeyer  t. 
Dahn,  33  L.  R.  A.  337,  and  the  later  cases  in 
this  series  of  Cooper  v.  Hamilton  Perpetual 
BIdg.  &  L.  Asso.  33  L.  R.  A.  338,  and  Read  v. 
Toledo  I/oan  Co.  62  L.  R.  A.  790. 
67  L.  R.  A. 


943;  Huhhle  v.  Wright,  23  Ind.  322;  Ham- 
mers V.  Dole,  61  111.  307 ;  Baxter  v.  Howell, 
7  Tex.  Civ.  App.  198,  26  S.  W.  453;  Roths- 
child V.  Daugher,  85  Tex.  332,  16  L.  R.  A. 
719,  34  Am.  St.  Rep.  811,  20  S.  W.  142; 
Wasson  v.  Connor,  54  Miss.  351;  Long  v. 
Crews,  113  N.  C.  256,  18  S.  E.  499;  Green 
V.  Abraham,  43  Ark.  420;  Haineyy.  Alherry, 
73  Mo.  427;  21  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  569. 

An  instrument  acknowledged  before  a 
disqualified  officer  is  not  entitled  to  record, 
and  its  record  does  not  impart  construc- 
tive notice. 

Smith  V.  Clark,  100  Iowa,  605,  69  N.  W. 
1011;  Blackman  v.  Henderson,  116  Iowa, 
578,  56  L.  R.  A.  902,  87  N.  W.  666 ;  Withers 
V.  Baird,  7  Watts,  227,  32  Am.  Dec.  764,  and 
note ;  Wasson  v.  Connor,  54  Miss.  352. 

Messrs.  Samuel  Jones,  Ansel  B.  Clark, 
and  Jolin  D.  Milllken,  for  defendant  in 
error : 

The  affidavit  was  merely  voidable.  A 
voidable  instrument  is  not  subject  to  col- 
lateral attack. 

Swearingen  v.  Howser,  37  Kan.  126,  14 
Pac.  436;  Carr  v.  Hooper,  48  Kan.  257,  29 
Pac.  398;  Horkey  v.  Kendall,  53  Neb.  522, 
68  Am.  St.  Rep.  623,  73  N.  W.  953;  Keene 
Guaranty  Sav.  Bank  v.  Latorenoe,  32  Wash. 
672,  73  Pac.  681 ;  Bierer  v.  Fretz,  32  Kan. 
336,  4  Pac.  284;  Cooper  v.  Hamilton  Per- 
petual Bldg,  d  L,  Asso.  97  Tenn.  285,  33  L. 
R.  A.  338,  56  Am.  St.  Rep.  795,  37  S.  W. 
12 ;  Reed  Fertilizer  Co.  v.  Thomas,  97  Tenn. 
478,  37  S.  W.  220;  Stevens  v.  Hampton,  46 
Mo.  404;  Titus  v.  Johnson,  50  Tex.  224; 
Bancks  v.  Ollerton,  26  Eng.  L.  &  Eq.  508; 
Dohry  v.  Western  Mfg.  Co.  57  Neb.  228,  77 
N.  W.  656;  Read  v.  Toledo  Loan  Co.  68 
Ohio  St.  280,  62  L.  R.  A.  790,  96  Am.  St. 
Rep.  663,  67  N.  E.  731 ;  Ferguson  v.  Smith, 
10  Kan.  404;  Re  Huron,  58  Kan.  154,  36  L. 
R.  A.  822,  62  Am.  St.  Rep.  614,  48  Pac. 
574;  1  Cyc.  Law  &  Proc.  p.  630;  Ogden  Bldg. 
d  L.  Asso.  V.  Mensch,  196  111.  554,  89  Am. 
St.  Rep.  330,  63  N.  E.  1052 ;  Banking  House 
of  A.  Castetter  v.  Stewart  (Neb.)  98  N.  W. 
34;  Horhach  v.  Tyrrell,  48  Neb.  514,  37  L. 
R.  A.  434,  07  N.  W.  485;  Bank  of  Wood- 
land V.  Oherhaus,  125  Cal.  320,  57  Pac. 
1070 ;  Bank  of  Benson  v.  Hove,  45  Minn.  40, 
47  N.  W.  449;  Stevens  v.  Hampton,  46  Mo. 
408;  Heilbrun  v.  Hammond,  13  Hun,  480; 
Titus  V.  Johnson,  50  Tex.  224;  National 
Bank  v.  Conway,  1  Hughes,  37,  Fed.  Gas. 
No.  10,037:  Dussaume  v.  Burnett,  5  Iowa, 
103;  Webb,  Record  of  Title,  §§  65,  67;  Rous- 
sain  v.-  Norton,  53  Minn.  560,  55  N.  W. 
748 ;  Noerenherg  v.  Johnson,  51  Minn.  75, 
52  N.  W.  1069. 
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Smith,  J.,  delivered  tlje  opinion  of  the 
court : 

On  November  IG,  189G.  one  H.  L.  Stur- 
geon was  indebted  to  the  Citizens*  State 
Bank  of  Sterling,  Kausa;»,  in  the  sum  of 
$850.33,  and  gave  his  note  to  said  bank 
therefor,  due  on  or  before  April  1,  1897. 
To  secure  the  payment  of  this  note  he  gave 
the  said  bank  a  chattel  mortgage  on  12,000 
bushels  of  corn,  a  portion  of  which  was  de- 
scribed as  having  been  gathered  and  cribbed, 
and  the  remaining  was  to  be  gathered  and 
cribbed  on  lot  280  Broadway  street.  Ster- 
ling, Kansas.  This  chattel  mortgage  was 
filed  for  record  in  the  office  of  the  register 
of  deeds  of  Rice  county,  Kansas,  in  which 
county  the  parties  thereto  resided,  and  in 
which  the  mortgaged  property  was  located, 
on  the  day  following  its  execution.  On  Oc- 
tober 2G,  1897,  a  renewal  affidavit  in  regu- 
lar form,  sworn  to  by  Thomas  Atkinson,  the 
cashier  of  said  bank,  was  iiled  in  the  office 
of  the  register  of  deeds  of  said  county.  This 
affidavit  was  sworn  to  before  Curtis  A. 
Stubbs,  a  notary  public,  who,  it  is  admitted, 
was  assistant  cashier  of,  and  w^as  a  stock- 
holder in,  the  defendant  in  error  corpora- 
tion at  the  time  he  administered  the  said 
oath.  Said  lot  280  Broadwav  and  lot  282 
Broadway  are  in  the  same  block,  and  said 
two  lots  were  in  the  same  inclosure,  and 
evidently  contiguous;  and  the  corn  for 
which  judgment  was  rendered  was  cribbed 
on  lot  282,  and  not  280,  as  described  in  the 
morti^age.  There  was  no  corn  cribbed  on  lot 
280.  There  is  also  some  question  as  to  the 
particular  tract  of  land  upon  which  the  corn 
was  raised. 

We  have  examined  the  evidence  with  some 
cAre,  and  think  that  the  mortgage  is  not 
void  for  uncertainty  of  description  of  the 
mortgaged  property.  It  seems  evident  that 
a  third  person  having  the  description  given 
in  the  chattel  mortgage,  by  the  aid  of  such 
inquiries  as  the  chattel  mortgage  itself  sug- 
gests, could  identify  the  corn  which  was 
mortgaged.  Mills  v.  Kansas  Lumber  Co.  26 
Ivan.  574.  A  portion  of  the  corn  cribbed  on 
said  lot  282  was  bhelled  by  said  Sturgeon, 
and  sold  to  plaintiffs  in  error  about  Sep- 
tember 1,  1898.  This  action  was  brought  in 
the  district  court  of  Rice  county  by  the  de- 
fendant in  error  to  recover  from  the  plain- 
tiffs in  error  the  value  of  the  corn  so  bought 
of  said  Sturgeon  to  the  amount  remaining 
unpaid  on  said  note  and  mortgage  to  the 
bank.  After  one  mistrial  and  a  second  trial, 
which  resulted  in  a  judgment  in  favor  of  the 
plaintiffs  in  error,  and  which  judgment  was 
reversed  in  this  court  (66  Kan.  761,  71  Pac. 
1125),  a  third  trial  has  resulted  in  a  judg- 
ment in  favor  of  the  defendant  in  error.  To 
reverse  this  last  judgment  the  plaintiffs  in 
error  bring  the  case  here  again  for  review. 
67  L.  R.  A, 


The  plaintiffs  in  error  in  their  brief  make 
twenty  assignments  of  error,  but  seem  to 
urge  only  a  few  of  them.  The  first  and  most 
difficult  question  presented  is.  Was  the  re- 
newal affidavit  void  by  reason  of  the  fact 
that  the  notary  public  who  administered  the 
oath  was  at  the  time  an  officer  and  stock- 
holder  of   the   corporation   which  was   the 
mortgagee?    It  is  a  question  upon  which  the 
authorities  differ.    Some  of  the  authorities, 
by  analogy,  at  least,  hold  it  void;   others 
that  it  is  voidable  only.    Some  authorities 
reason  that  such  act  of  an  officer  interested 
would  be  void  or  voidable,  according  as  the 
transaction  is  or  is  not  tainted  with  fraud, 
or  even  undue  advantage.   That  one  who  is 
of  counsel,  or  is  related  to  either  party,  or 
is  otherwise  interested  in  the  event  of  an 
action,   should  be  barred,  even  in  the  ab- 
sence of  our  statutory  provision,  is  too  evi- 
dent   for    discussion.    Even    administering 
the  oath  to  an  affidavit  in  a  judicial  proceed- 
ing by  an  officer  interested  in  establishing 
the  facts  sworn  to,  especially  as  the  officer 
may    also    write    the    affidavit,    apparently 
gives  opportunity  for  undue  advantage,  and 
the  act  of  the  officer  savors  more  of  a  judi- 
cial proceeding.  In  the  case  at  bar  the  stat- 
ute by  implication  makes  the  filing  of  the 
chattel  mortgage  or  a  copy  of  it  in  the  office 
of  the  register  of  deeds  of  the  proper  county 
notice  of  the  rights  of  the  mortgagee  under 
the   mortgage   for  the  period  of  one  year 
from  the  date  of  the  mortgage,. and  if  with- 
in thirty  days  prior  to  the  expiration  of  the 
vear  an  affidavit  is  filed  setting  forth  the 
required  facts,  such  notice  is  by  implication 
extended    for    another    year.    The    affidavit 
proves  no  fact  upon  which  any  tribunal  or 
person  has  to  pass;  in  fact  the  statute  ex- 
pressly provides  (differing  from  most  other 
records)  that  a  duly  certified  copy  of  same 
shall  be   received  as  evidence  of  no  other 
fact  except  that  "the  affidavit  was  received 
and  filed  according  to  the  indorsement.''    It 
simply  allows  the  warning  to  creditors,  sub- 
sequent purchasers,  and  mortgagees  to  stand 
for  another  year.    It  is  not  apparent  how 
anyone  other  than  the  mortgagee  could  be 
prejudiced  by  even  a  false  statement  in  the 
affidavit,  imless  it  should  state  an  dxagger* 
ated  or  fictitious  amount  due  on  the  mort- 
gage to  sliield  the  property  of  the  debtor 
from  the   other   creditors  who  might  look 
to  it  to  satisfv  their  claims.   If  such  a  case 
should  arise,  a  remedv  could  be  found.   The 
instrument  in  question  is  ''a  written    decla- 
ration under  oath,  made  without  notice  to 
the  adverse  party.'"   It  was  sworn  to  before 
an  officer  authorized  bv  law  to  administer 
oaths.    It  states  the  facts  required  by  stat- 
ute to  be  stated  in  a  renewal  affidavit.   It  is 
sufficient  in  all  respects  to  continue  the  life 
and  notich>  of  the  mortgage  lien,  unless  it  is 
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abbolutely  void  by  reason  of  the  interest  of 
the  notary  public  \\-ho  administered  the 
oath.  Tlie  weight  of  authority  seems  to  be 
that  it  is  not  void,  but  at  most  only  void- 
able. In  Stcearinyen  v.  Hotcser,  37  Kan. 
126,  14  Pac.  436,  an  affidavit  in  a  judicial 
proceeding  sworn  to  before  a  notary  public 
who  was  the  attornev  of  record  of  the  affi- 
ant  in  the  proceeding  was  held  to  be  at  most 
only  voidable,  and  the  reasons  for  holding 
the  affidavit  void  in  that  case  seem  much 
stronger  than  in  this  case.  That  deci- 
sion has  not  been  reversed.  The  case  of 
Wills  v.  Wood,  28  Kan.  411,  is  not  in  poi^t. 
This  case  decides  that  an  interested  party 
wab  incompetent  to  take  an  acknowledg- 
ment to  a  conveyance  of  an  estate,  it  being 
a  quasi-judicial  proceeding.  In  such  case 
the  officer  conclusively  determines  and  cer- 
tifies to  a  fact,  and  his  certificate  of  the 
same  is  taken  as  evidence  thereof  the  civi- 
lized world  over.  Xot  so  in  this  case.  The 
case  of  Wills  v.  Wood  was  decided  before 


Hxcearingeii  v.  Hoicser,  37  Kan.  126,  14  Pac. 
436,  yet  was  not  mentioned  in  the  latter 
case,  as  it  probably  would  have  been  if  this 
court  had  considered  it  conflicting,  or  that 
it  deserved  to  be  distinguished.  In  this  case 
the  notary  public  simply  administered  the 
oath  and  certified  to  that  fact.  He  deter- 
mined nothing.  His  act  was  purely  minis- 
terial, and  at  most  only  voidable  by  reason 
of  his  interest,  and  we  do  not  decide  that 
it  was  voidable  even. 

We  have  examined  the  other  assignments 
of  error  in  this  case,  and  do  not  find  any  un- 
settled questions  of  law  to  elaborate.  We 
do  not  think  the  court  erred  in  overruling 
the  demurrer  to  plaintiff's  evidence,  nor  that 
it  committed  any  material  error  in  admit- 
ting or  excluding  evidence  or  in  giving  or 
refusing  to  give  instructions. 

The  judgment  of  the  District  Court  toill 
be  affirmed. 

All  the  Justices  concur. 
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*1.  An  acceptance  in  -writing  of  a  for- 
mal and  carefully  prepared  option  of 
«ale  of  land,  within  the  time  allowed  by 
it  for  acceptance,  using  the  formal  words, 
"according  to  terms  of  the  option  given  me," 
to  which  there  Is  added,  by  the  conjnnction 
"and/'  a  request  for  a  departure  from  its 
terms  ao  to  the  time  and  place  of  performance, 
1b  unconditional,  and  converts  the  option 
Into  an  executory  contract  of  sale. 

22.  A  mere  reanest  by  one  of  tlie  parties 
tbereto  for  an  alteration  or  modi- 
Hcation  of  a  fully  accepted  proposed  con- 
tract, which  by  acceptance  has  been  wrought 
Into  a  binding  contract,  Is  not  a  breach  there- 
of, giving  right  of  rescission  thereof  or  ac- 
tion thereon.  Neither  does  it  effect  such  al- 
teration, unless  assented  to  by  the  other 
partj^. 

3.  Snelft  reaaest  relates  to  performance 
of  tlie  contract,  and  is  not  an  element 
in  the  making  thereof,  although  written  and 
connected  as  aforesaid,  with  the  acceptance, 
on  a  single  sheet  of  paper,  so  as  to  make  of 
the  acceptance  and  request  a  compound 
sentence. 

(November  1,  1904.) 

^Headnotes  by  Poffbnbabger,  P. 
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Note. — As  to  rights  conferred  by  "refusal"  or 
option,"  including  question  of  what  constitutes 
an  acceptance,  see  also  note  to  Litz  v.  OoosUng, 
21  L.  R.  A.  127 ;  and  the  later  case  In  this 
series  of  Dyer  v.  Duffy,  24  L.  E.  A.  839. 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Monongalia  Coun- 
ty sustaining  a  demurrer  to  a  bill  seelcing 
specific  performance  of  contracts  for  the 
sale  of  coal.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  L.  Robiiuon  and  Moreland 
Sc  Olaaacook,  for  appellant: 

The  law  draws  a  very  clear  distinction 
between  matters  made  material  and  essen- 
tial to  the  making  or  coming  into  existence 
of  a  contract  and  matters  material  to  its 
proper  performance.  If  not  essential  terms 
of  the  contract,  a  collateral  arrangement  as 
to  these  matters,  or  a  proposal  by  either 
party  of  such  an  arrangement,  not  inconsist- 
ent with  the  contract,  cannot  be  held  to 
have  interfered  with  the  meeting  of  the 
minds  of  the  parties  completely  and  fully 
on  the  terms  contained  in  the  original  pro- 
posal where  that  is  unequivocally  and  un- 
conditionally accepted. 

Watson  v.  Coast,  35  W.  Va.  463,  14  S. 
E.  249 ;  Valpy  v.  Oibson,  4  C.  B.  864. 

An  acceptance  may  be  complete  though 
it  express  dissatisfaction  at  some  of  the 
terms,  if  the  dissatisfaction  stops  short  of 
dissent,  so  that  the  whole  thing  may  be  de- 
scribed as  a  "grumbling  assent." 

3  Am.  &.  Eng.  Enc.  Law,  p.  854,  note; 
Matteson  v.  Scoficld,  27  Wis.  671;  Fitzhugh 
v.  J  ones,  6  Munf.  83;  NeufviUe  v.  Stuart, 
1  Hill,  Eq.  159. 

Mr.  Henry  M.  Russell,  for  appellee: 

The  notice  was  not  a  plain  and  unoondi* 
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tional  acoeptanoe  of  the  options,  but  it  was 
an  attempted  acceptance  incorporating  con- 
ditions with  respect  to  time  and  place  which 
did  not  constitute  a  proper  acceptance  with- 
in the  established  rules. 

Weaver  v.  Burr,  31  W.  Va.  736,  3  L.  R. 
A.  94,  8  S.  E.  743;  Barrett  v.  McAllister, 
33  W.  Va.  738,  11  S.  E.  220;  Dyer  v.  Duffy, 
39  W.  Va.  148,  24  L.  R.  A.  339,  19  S.  E. 
540;  Potta  v.  Whitehead,  23  N.  J.  Eq.  512; 
Sawyer  v.  Brossart,  67  Iowa,  678,  56  Am. 
Rep.  371,  25  N.  W.  876;  Corcoran  v.  White, 
117  III.  118,  57  Am.  Rep.  858,  7  N.  E.  525; 
Coffin  V.  Portland,  43  Fed.  411;  Lamed  v. 
Wentworth,  114  Ga.  208,  39  S.  E.  855. 

Mr.  W.  S.  Meredith,  also  for  appellee: 

In  unilateral  contracts,  called  options, 
the  time  fixed  for  the  acceptance  is  of  the 
essence  of  the  contract. 

Dyer  v.  Duffy,  39  W.  Va.  148,  24  L.  R.  A. 
339,  19  S.  E.  540. 

If  to  the  acceptance  a  condition  be  fixed, 
or  any  modification  or  change  in  the  offer 
be  requested  by  the  party  to  whom  the  offer 
is  made,  this,  in  law,  constitutes  a  rejection 
of  the  offer. 

Weaver  v.  Burr,  31  W.  Va.  744,  3  L.  R. 
A.  94,  8  S.  E.  743 ;  1  Benjamin,  Sales,  §  39 ; 
1  Parsons,  Contr.  475,  476;  1  Chitty,  Contr. 
15,  16;  1  Story,  Contr.  §  502;  Ocean  Ins. 
Co.  V.  Carrington,  3  Conn.  357;  Hamilton 
V.  Lycoming  Mut.  Ins.  Co.  5  Pa.  339;  Bos- 
ton d  M.  R.  Co.  V.  Bartlett,  3  Cush.  225; 
Eliason  v.  Uenshaw,  4  Wheat.  225,  4  L.  ed. 
556;  Robinson  v.  Weller,  81  Ga,  704,  8  S.  E. 
449;  Northwestern  Iron  Co.  v.  Meade,  21 
Wis.  475,  94  Am.  Dec.  557 ;  Egger  v.  Ves- 
hitt,  122  Mo.  667,  43  Am.  St.  Rep.  596,  27 
S.  W.  385;  1  Beach,  Modem  Law  of  Con- 
tracts, 51. 

Poffenbarser,  P.,  delivered  the  opinion 
of  the  court: 

In  this  case  the  circuit  court  sustained  a 
demurrer  to  a  bill  praying  the  specific  per- 
formance of  two  alleged  contracts  for  the 
sale  of  the  Pittsburg  vein  of  coal,  underly- 
ing two  separate  tracts  of  land  in  Mononga- 
lia county.  The  owner  of  the  land  executed 
two  options  of*  sale  to  the  plaintiff,  each  of 
which  provided  that  it  should  be  accepted 
within  a  certain  time,  and,  if  not  so  accept- 
ed, it  should  be  void.  The  demurrer  was 
sustained  upon  the  theory  that  what  is  re- 
lied upon  in  the  bill  as  constituting  accept- 
ance is  insufficient,  because  it  sought  to 
introduce  a  new  element  into  the  proposed 
contract,  and  make,  not  the  contract  orig- 
inally proposed,  but  a  new  and  different  con- 
tract. The  first  option  bears  date  December 
31,  1901 ;  was  executed  by  William  Mc- 
Cormick,  as  party  of  the  first  part,  and  E. 
D.  Turner,  as  party  of  the  second  part; 
67  L.  R.  A. 


covers  the  coal  in  a  tract  of  about  150  acres 
at  the  price  of  $50  per  acre,  one  third  to 
be  paid  in  cash  on  delivery  of  deed,  and  the 
balance  in  two  equal  annual  payments;  and 
provides,  as  to  acceptance,  that  "the  party 
of  the  first  part  agrees  that  the  party  of  the 
second  part  shall  have  until  the  Ist  day  of 
March,  1902,  to  accept  the  coal  herein  de- 
scribed as  the  same  may  be.  determined  by 
the  county  surveyor.  .  .  .  And,  if  the 
party  of  the  second  part  does  not  give  no- 
tice  of  such  acceptance  by  said  date,  this 
contract  shall  be  void,  and  of  no  further  ef- 
fect." The  other  option,  executed  by  the 
same  parties,  is  dated  February  2,  1902; 
covers  the  Pittsburg  vein  of  coal  in  and 
underlying  a  tract  containing  about  104 
acres,  at  the  price  of  $41  per  acre,  one 
third  to  be  paid  in  cash  on  delivery  of  deed, 
and  the  balance  in  two  equal  annual  pay- 
ments; and  provides,  as  to  acceptance,  that 
"if  the  second  party,  heirs,  or  assigns,  fails 
to  notify  said  first  party  in  writing,  on  or 
before  the  1st  day  of  March,  1902,  that  he 
or  they  elect  to  purchase  said  coal,  then 
this  agreement  is  to  be  considered  as  re- 
scinded, null  and  void,  and  neitiier  party  to 
be  bound  thereby  or  liable  in  any  way." 
As  to  performance  and  the  consummation 
of  the  proposed  sale,  the  written  option  pro- 
vided as  follows:  "The  first  party  shall 
and  will,  within  ninety  days,  after  the  no- 
tice in  writing  that  the  said  second  party, 
his  heirs  or  assigns,  elect  to  purchase  said 
coal  at  his  own  proper  cost  and  charge, 
make,  execute,  and  deliver  to  the  said  sec- 
ond party,  his  heirs  or  assigns,  a  good  and 
sulTicient  deed  or  deeds  for  said  coal  and. 
mining  rights,  in  fee  simple,  clear  of  all 
encumbrances,  with  clause  of  general  war- 
ranty,'' etc.  The  first  option  does  not  re- 
quire acceptance  in  writing,  nor  performanoe 
within  ninety  days  after  notice  of  accept- 
ance. The  second  does  impose  these  con- 
ditions. Besides  alleging  a  verbal  accept- 
ance of  both  of  these  options  on  the  21st 
day  of  February,  1902,  the  bill  avers  an  ac- 
ceptance and  notice  thereof  in  writing,  and 
sets  out  a  copy  of  the  notice  of  acceptance, 
which  reads  as  follows: 

Morgantown,  W.  Va.,  Feb.  21,  1902. 
William  McCormick: — 

I  hereby  notify  you  that  your  coal  will 
be  accepted  according  to  terms  of  the  op- 
tion given  to  me  on  same  and  respectfully 
request  you  to  make  delivery  of  deed,  with 
abstract  of  title,  to  me,  in  Morgantown,  W. 
Va.,  on  Saturday,  June  28th,  1902,  hour 
and  place  to  be  decided  later. 

Yours  truly, 
E.  D.  Turner. 

Two  objections  to  the  written  acoeptanoe 
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are  urged.  One  of  these  relates  to  the  first 
clause,  and  is  that  its  language  relates  to 
the  future,  and  imports  a  promise  to  accept, 
and  not  to  notice  of  a  completed  accept- 
ance. The  other  objection  is  that  the  re- 
quest that  deed  be  made  on  June  28,  1902, 
in  Morgantown,  at  an  hour  and  place  there- 
after to  be  decided,  superadded  to  the  alleged 
notice  of  acceptance,  made  it  conditional, 
and  not  absolute,  by  attempting  to  introduce 
new  terms  into  the  proposed  contract.  Ac- 
ceptance of  the  first  option  gave  the  right 
to  have  immediate  performance,  and  allowed 
no  time  to  the  vendor  in  which  to  perform 
thereafter.  Absolute  acceptance  of  the  sec- 
ond option  would  have  included,  as  one  of 
the  terms  thereof,  an  agreement  that  the 
vendor  should  have  ninety  days  within 
which  to  tender  the  deed.  As  it  required 
acceptance  on  or  before  the  1st  day  of 
March,  1902,  and  performance  within  ninety 
days  thereafter,  the  request  or  condition 
in  the  notice  that  the  deed  be  delivered  on 
the  28th  day  of  Jime,  1902,  named  a  date 
more  than  ninety  days  after  the  1st  day  of 
March,  the  limit  for  acceptance,  and  one 
more  than  ninety  days  after  the  notice  of  ac- 
ceptance. 

The  first  objection  overlooks  the  substan- 
tial and  legal  meaning  of  the  terms,  and 
amounts  to  a  mere  criticism  of  the  phrase- 
ology. By  turning  this  weapon  upon  the 
appellees  themselves,  their  contention  is 
completely  overthrown.  The  language  is  not 
that  the  option  will  be  accepted,  but  that 
the  coal  will  be  accepted  in  the  future ;  and 
the  contract  itself  contemplates  performance 
in  future,  and  after  acceptance  of  the  op- 
tion. It  is  in  the  very  nature  of  a  contract 
that  it  shall  be  first  made,  and  then  per- 
formed. Moreover,  the  language  of  the  ac- 
ceptance, in  strictness,  more  nearly  con- 
forms to  the  language  of  the  contract  than 
that  which  it  is  said  should  have  been  used. 
The  provision  of  the  option  as  to  notice  of 
acceptance  uses  this  language:  "That  he 
or  they  elect  to  purchase  said  coal."  It  re- 
quire? notice  of  intention  and  election  to  do 
a  thing  in  the  future.  Hence  it  may  be 
said,  without  doing  any  violence  to  the  lan- 
guage of  the  option,  that  notice  of  an  elec- 
tion to  purchase  according  to  the  terms  of 
the  option  should  be  understood  and  deemed 
to  carry  with  it,  by  necessary  implication, 
prior  or  contemporaneous  acceptance  of  the 
terms  of  the  option.  Acceptance  of  the  coal 
according  to  the  terms  of  the  option  could 
not  take  place  without  a  full  accession  to 
all  the  terms  of  the  option.  To  this  it  may 
be  added  that  it  is  not  usual  to  refer  to 
the  instrument  by  its  date  or  otherwise,  and 
merely  say  it  is  accepted  or  its  terms  agreed 
to.  Thus,  in  Waison  v.  Coast,  35  W.  Va. 
67  L.  R.  A. 


463,  14  S.  E.  249,  the  vendee  had  telegraphed 
as  follows:  "Will  take  the  property.  Meet 
me  at  Toronto  first  train.  Answer."  An- 
other telegram  responding  to  another  propo- 
sal was:  "Will  accept  your  proposal."  No 
substantial  distinction  between  these  forms 
of  acceptance  was  discovered.  In  both  in- 
stances the  future  tense  was  used.  In  Bar- 
rett  V.  McAllister,  33  W.  Va.  738,  11  S.  E. 
220,  there  was  a  verbal  notice  in  which  the 
plaintiff  told  the  defendant,  after  looking 
over  the  land,  he  was  satisfied  with  it,  and 
was  ready  to  pay  the  money  when  the  deed 
should  be  made.  Then  a  day  or  two  after- 
wards he  wrote  a  letter  in  which  he  said: 
"I  am  here  at  your  place  of  business  ready 
to  take  the  land  and  pay  the  money  when- 
,  ever  the  deed  is  made."  In  these  instances 
the  language,  with  one  exception,  related  to 
performance,  and  it  never  occurred  to  any- 
body to  question  its  sufficiency  on  that 
ground.  In  the  same  case,  at  page  745,  33 
W.  Va.  and  page  222,  11  S.  E.  Judge  Bran- 
non  took  this  view.  He  said:  "Why  talk 
about  the  execution  of  a  deed  if  the  land 
was  not  satisfactory?  Why  talk  about  a 
deed  if  Barrett  had  not  accepted  the  option  T 
The  fact  that  they  so  talked  about  a  deed 
proves  that  Barrett  had  accepted  the  op- 
tion and  informed  McAllister  of  it.  In- 
deed, this  conversation  about  a  deed  is  of 
itself  acceptance." 

But  it  is  further  urged  that  the  reference 
to  the  future  in  the  first  clause  coupled 
with  the  request  in  the  second  clause,  bears 
out  the  theory  of  a  promise  to  accept  in 
the  future,  and  precludes  the  view  that  the 
writing  conveys  notice  of  a  prior  or  con- 
temporaneous acceptance.  It  has  already 
been  pointed  out  that  the  declaration  of 
intent  to  take  the  coal  in  accordance  vnth 
the  terms  of  the  option  presupposes  and  nec- 
essarily implies  present  or  past  acceptance 
of  the  terms.  The  notice  does  not  say,  "I 
will  take  the  coal  according  to  the  terms  of 
the  option  on  the  28th  day  of  June,"  or  "if 
you  will  deliver  the  deed  on  the  28th  day 
of  June.'*  Its  terms  are  positive.  The  no- 
tice is  that  the  coal  will  be  accepted  accord- 
ing to  the  terms  of  the  option  given.  This 
is  followed  by  a  request,  not  a  condition, 
that  the  deed  be  delivered  on  the  28th  day 
of  June,  instead  of  at  an  earlier  date.  To 
couple  the  two  clauses  in  the  manner  sug- 
gested would  be  to  depart  from  the  plain, 
common-sense  meaning  of  the  notice.  It 
would  do  violence^  also,  to  the  grammati- 
cal construction  of  the  notice.  No  reason 
is  given  why  the  latter  clause  limits  and 
qualifies  the  former.  It  is  not  pointed  out, 
nor  even  suggested,  that  the  rules  of  gram- 
matical construction  require  it,  nor  that 
the  two  clauses  have  such  logical  connec- 
tion.     The    copulative    conjunction    used 
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simply  makes  grammatical  connection  of  the 
two  clauses.  It  does  not  make  them 
mutually  dependent,  nor  the  former  con- 
ditional. 

Yielding  the  first  contention  for  the  pur- 
pose of  argument,  counsel  for  appellee  say 
that  if  the  first  clause,  standing  alone,  would 
amount  to  unconditional  acceptance,  con- 
verting the  option  into  a  contract  binding 
upon  both  parties,  the  addition* of  the  re- 
quest that  delivery  of  the  deed  be  made  on 
the  28th  day  of  June, — a  date  more  than 
ninety  days  after  acceptance,  and  after  the 
time  in  which  acceptance  coidd  be  made, — 
renders  the  notice  insufficient.  They  say 
this  request  does  not  relate  to  performance 
of  the  contract  after  the  making  thereof  as 
proposed,  and  that  the  insertion  thereof  in 
the  written  notice  was  an  attempt  to  in- 
graft upon  the  contract  proposed  conditions 
or  terms  not  embodied  in  the  original  propo- 
sition; and,  as  the  bill  does  not  show  any 
acceptance  in  writing  of  this  new  condition, 
the  effort  to  change  the  original  proposition 
has  failed,  and  no  contract  has  been  nfiade. 
If  this  last  clause  of  the  deed  thus  quali- 
fied the  first,  it  would  work  a  change  as  to 
the  time  of  payment  of  the  purchase  money 
and  delivery  of  the  deed.  It  would  also  des- 
ignate a  place  of  payment  as  to  which  the 
options  are  silent.  The  bill  avers,  as  the 
reason  for  requesting  delivery  on  the  28th 
day  of  June,  that  the  plaintiff  had  similar 
options  upon  the  coal  underlying  several 
other  tracts  of  land  in  the  neighborhood  of 
those  owned  by  the  defendantt  and  desired 
to  close  them  all  on  the  same  day;  it  being 
his  purpose  to  obtain  an  aggregate  of  1.000 
or  1,200  acres  of  coal  in  a  body.  While  this 
averment  is  not  important,  it  well  illustrates 
the  fact  that  such  a  request  may  be  added 
to  an  acceptance  for  a  good  purpose,  and  it 
does  not  necessarily  indicate  an  intention 
to  change  the  terms  of  the  proposed  con- 
tract. The  plaintiff  desired  the  land,  and 
was  willing  to  take  it  and  pay  for  it.  He 
preferred  to  close  all  the  options  on  the 
same  day,  and  therefore  added  this  request. 
Suppose  he  had  ou  one  day  put  the  first 
part  of  the  notice  in  writing,  and  sent  it  to 
the  defendant.  Tliat  would  have  closed  the 
contract  undoubtedly.  Then  suppose  on  the 
next  day  he  had  written  a  request  that 
the  performance  be  delayed  until  the  28th  of 
June.  That  would  not  have  been  a  repudia- 
tion of  the  contract.  It  would  have  been 
a  mere  request  for  an  extension  of  time. 
The  defendant  could  not  have  treated  the 
contract  as  broken  for  that  reason.  He 
could  have  enforced  it  notwithstanding  this 
request.  The  mere  fact  that  the  acceptance 
and  the  request  are  in  juxtaposition,  stand- 
ing in  the  same  sentence,  united  by  a  con- 
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junction,  does  not  change  their  character  or 
legal  sense. 

The  contention  of  counsel  for  appellee,  is 
unsupported  by  authority.  ''If  an  offer  is 
accepted  as  made,  the  acceptance  is  not 
conditional,  and  does  not  vary  from  the 
offer,  because  of  inquiries  whether  the  of- 
ferer will  change  his  terms,  or  as  to  future 
acts,  or  the  expression  of  a  hope  or  sugges- 
tions, etc.'*  9  Cyc.  Law  &  Proc.  p.  269. 
"Plaintiff  answered  a  proposition  to  lease, 
*I  will  accept  your  offer  to  lease  to  you  at 
$200  per  year  for  three  or  five  years  as  you 
choose.'  Defendant  answered,  'Make  out 
lease  for  place  for  five  years  at  $200  per 
year.'  He  also  said  in  this  letter  that  he 
would  like  to  biiild  on  a  cookroom,  with 
privilege  to  remove  it.  Plaintiff  recognized 
that  a  lease  for  five  years  existed.  Held, 
these  letters  made  a  lease  and  the  request 
as  to  the  oookroom  did  not  attach  a  con- 
dition to  defendant's  acceptance."  Culton 
V.  OilohrUt,  92  Iowa,  718,  61  N.  W.  384.  In 
Phillips  V.  Moor,  71  Me.  78,  the  court  held 
that  an  acceptance  coupled  with  a  request 
for  a  modification  is  an  absolute  and  uncon- 
ditional acceptance,  and  closes  the  contract. 
In  that  case  the  subject  of  the  contract  was 
a  lot  of  hay.  The  defendant  offered  $9.50 
per  ton  for  part  of  it,  and  $5  for  the  bal- 
ance. The  plaintiff  sent  him  a  postal  card 
in  reply  saying  he  had  hoped  the  defend- 
ant would  pay  him  $10  for  his  hay  of  the 
best  quality,  and  closed  by  saying,  "But  you 
can  take  the  hay  at  your  price,  and  when 
you  get  it  hauled  in,  if  you  can  pay  the 
$10.00  dollars,  I  would  like  to  have  you  do 
it,  if  the  hay  proves  good  enough  for  the 
price."  The  defendant,  having  received  this 
card  on  Friday  morning,  made  no  reply,  and 
Sunday  morning  the  hay  was  burned  in  the 
barn.  The  court  held  that  there  was  a  c<mi- 
tract,  and  that,  under  the  peculiar  circum- 
stances dispensing  with  actual  delivery, 
which  ordinarily  is  necessary  to  the  passing 
of  title,  the  defendant  was  liable  for  the 
price  of  the  hay.  In  Stevenson  v.  McLean, 
L.  R.  5  Q.  B.  Div.  346,  the  principle  is  well 
illustrated.  The  defendant  had  certain  war- 
rants for  iron.  He  wrote  to  plaintiffs,  ask- 
ing whether  they  could  get  him  an  offer  foi 
them.  After  some  correspondence  the  de- 
fendant fixed  a  net  cash  price  of  40  shil- 
lings per  ton,  the  offer  to  hold  good  until 
the  following  Monday.  On  the  morning  of 
that  day,  at  9:42,  plaintiffs  telegraphed 
this  request:  "Please  wire  whether  you 
would  accept  forty  for  delivery  over  two 
months,  or  if  not,  longest  limit  you  could 
give."  No  answer  having  been  received,  the 
defendant,  after  receipt  of  this  telegram  and 
without  having  replied  to  it,  sold  the  war- 
rants, and  at  1 :25  p.  m.  telegraphed  to  the 
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plaintiffs  that  he  had  done  so.  Before  the 
sending  of  this  telegram,  the  plaintiffs  found 
a  purchaser  for  the  iron,  and  at  1:34  p.  M. 
telegraphed  the  defendant,  stating  that  they 
had  secured  his  price.  The  defendant  re- 
fused to  deliver  the  iron,  and  thereupon  the 
plaintiffs  brought  an  action  against  him  for 
nondelivery,  and  recovered.  The  court  held 
that  the  inquiry  as  to  whether  the  defend- 
ant would  modify  the  terms  of  his  offer  was 
not  a  rejection  of  the  offer,  and,  he  not  hav- 
ing withdrawn  the  offer  before  the  sale  was 
effected,  a  binding  contract  was  effected  by 
the  acceptance  of  the  plaintiffs  upon  find- 
ing the  purchaser  at  1 :00  P.  M.,  twenty-live 
minutes  prior  to  the  sending  of  defendant's 
telegi'am.  The  ruling  in  that  case  is  a  very 
strong  adjudication  against  the  contention 
of  the  appellee  here.  The  request  or  sug- 
gestion for  modification  of  the  offer  made 
before  its  acceptance  might  well  have  been 
regarded  as  an  indication  of  a  purpose  not 
to  accept.  Here  the  acceptance  precedes  the 
request  for  a  modification. 

Among  the  cases  relied  upon  as  authority 
sustaining  the  action  of  the  court  in  dis- 
missing the  bill  is  that  of  Potta  v.  White- 
head, 23  N.  J  Eq.  512.  The  report  of  the 
case  in  that  volume  does  not  set  out  the 
fact  fully.  They  are  given  at  length  in  20 
N.  J.  £q.  55.  There  it  is  shown  that  the 
offer  was  such  that  an  unqualified  accept- 
ance of  it  would  not  have  constituted  a  con- 
tract, for  the  offer  and  acceptance  would 
have  left  open  to  further  negotiation  im- 
portant elements  of  the  contract.  In  that 
case  the  defendant  signed  a  paper  embody- 
ing an  offer  to  sell  certain  land  in  consid- 
eration of  $20  per  acre;  $500  of  the  price 
to  be  paid  on  the  execution  of  a  deed,  and 
the  balance  to  be  secured  by  a  mortgage  on 
the  land,  with  interest  at  6  per  cent.  When 
the  deferred  payments  of  the  purchase  mon- 
ey should  become  due  was  not  stated,  and 
this  paper  and  the  alleged  acceptance  did 
not  fix  any  time.  If  the  latter  had,  it 
would  not  have  been  binding,  unless  assent- 
ed to  by  the  defendant.  This  was  one  ground 
of  the  decision  of  the  chancellor,  holding 
that  there  was  no  contract.  The  alleged  ac- 
ceptance said:  "Have  twice  attempted  the 
tender  of  the  first  payment  of  $500.00  upon 
the  agreement  made  between  us  on  the  7th 
of  December  last.  I  will  meet  you,  .  .  . 
when  I  shall  be  ready  to  make  tender  of 
the  money  and  execute  the  proper  agree- 
ments thereupon."  This  acceptance  did  not 
say,  as  does  the  one  under  consideration 
here,  that  the  plaintiff  would  take  the  prop- 
erty in  accordance  with  the  terms  of  the 
agreement.  He  said  he  would  pay  $500 
upon  the  agreement  and  execute  the  proper 
agreement  thereupon.  There  is  scarcely  a 
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resemblance  between  the  two  papers.  What 
was  meant  by  '^proper  agreement,"  the  court 
had  no  means  of  knowing.  He  might  have 
meant  such  agreements  as  were  just  and 
fair,  or  such  as  the  offer  indicated.  The 
paper  was  indefinite  and  ambiguous.  Re- 
specting it,  the  chancellor  said:  "It  doubt- 
less might  fairly  be  inferred  from  this  let- 
ter that  the  complainant  intended  to  accept 
the  offer  hi  some  way,  and  expected  to  en- 
ter into  an  agreement  for  the  purchase  of 
this  property,  at  the  price  fixed,  but  he 
did  not  bind  himself  so  to  do." 

Another  case  relied  upon  is  Sawyer  v. 
Brosaart,  67  Iowa,  678,  56  Am.  Rep.  37  Ij 
25  N.  W.  876.  In  that  case  the  defendant, 
a  resident  of  Los  Angeles,  California,  of- 
fered for  sale,  by  letter,  two  business  rooms 
in  Iowa  City,  saying  to  the  plaiiltiff :  "You 
can  have  that  building  for  thirty^te  hun- 
dred dollars,  or  the  two  for  $5,000.  Let 
me  hear  from  you  at  once."  The  alleged 
acceptance  was  by  telegram  from  Iowa  City, 
saying:  "Accept  your  offer  for  two  build- 
ings at  five  thousand  dollars.  Money  at 
your  order  at  First  National  Bank  here." 
The  court  held  that  the  defendant  "was  en- 
titled, under  his  offer,  to  have  the  money 
paid  to  him  at  his  place  of  residence,  and 
to  deliver  the  deed  there,  and  that,  as  the 
acceptance  of  plaintiff  was  not  an  accept- 
ance of  the  offer  as  made,  it  did  not  bind 
B.,"-  the  plaintiff.  It  is  to  be  noted  here 
that  the  plaintiff  did  not  request  permis- 
sion to  pay  the  money  into  the  bank  to  the 
defendant's  credit  at  Iowa  City,  but  said, 
in  effect,  that  the  money  had  been  paid  there 
to  his  credit.  Therefore  the  payment  into 
the  bank  at  Iowa  City  was  made  a  part 
of  the  acceptance.  By  such  payment  and 
notice,  plaintiff  attempted  to  add  a  new  con- 
dition to  the  contract  proposed,  which  was 
silent  as  to  the  place  of  payment,  and 
therefore,  in  law,  contemplated  payment  at 
Los  Angeles.  It  was  not  an  unqualified  ac- 
ceptance, coupled  with  a  request  for  per- 
mission to  pay  at  Iowa  City.  Corcoran  v. 
White,  117  111.  118,  57  Am.  Rep.  858,  7  N. 
E.  525.  does  not  support  the  position  taken 
by  the  appellee.  The  letter  purporting  to- 
be  an  acceptance  said  the  party  would  ac- 
cept the  offer,  provided  the  title  was  per- 
fect. It  further  said:  "I  will  call  at  your 
office  Monday  at  10  o'clock,  at  which  time 
I  can  get  the  abstract  and  have  it  exam- 
ined." The  common  sense  of  this  letter  was 
that  the  writer  had  not  accepted,  and  would 
not  accept  if  he  did  not  find  the  title  per- 
fect. In  Coffin  v.  Portland,  43  Fed.  411,  re- 
lating to  an  attempted  sale  of  bonds,  the 
letter  said:  "We  will  take  your  .  .  . 
bonds  ...  at  par,  you  to  furnish  us 
written  opinion  of  your  city  attorney  as  to- 
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legality  of  bonds,  certified  copy  of  council 
proceedings  and  ordinance,  certified  state- 
ment of  your  city  debts,  assessed  value  of 
your  taxablcsj  probable  real  value,  the 
amount  of  your  debt,  and  your  present  [ap- 
proximate] population."  After  putting  up- 
on its  minutes  an  acceptance  of  this  propo- 
sition to  purchase,  the  council  passed  a  res- 
olution rescinding  what  the  resolution  called 
a  contract,  and  accepted  the  proposition  of 
another  person  for  the  same  bonds.  The 
court  says  in  its  opinion:  "It  is  more  rea- 
sonable to  regard  the  proposition  of  the 
plaintiffs  in  this  respect  as  being  condi- 
tional, and  the  acceptance  of  it  as  being 
upon  the  same  condition.  This  being  so, 
the  plaintiffs,  of  course,  have  no  right  of 
action."  What  is  meant  by  this  is  that  there 
had  not  been,  in  fact,  any  proposition  to 
buy,  or  acceptance  of  such  proposition.  The 
plaintiffs  were  siinply  considering  the  ad- 
visability of  purchasing,  and,  in  the  exer- 
cise of  prudence,  desired  to  examine  all  the 
proceedings  relating  to  the  issue  before  mak- 
ing an  unqualified  proposition  to  buy.  There 
is  nothing  in  that  case  that  seems  to  have 
any  bearing  upon  the  question  under  con- 
sideration here. 

Three  cases  referred  to  in  one  of  the  briefs 
for  the  appellee  are,  in  all  material  respects, 
alike.  They  are  Robinson  v.  Weller,  81  Ga. 
704,  8  S.  E.  449;  Northtoeatem  Iron  Co.  v. 
Meade,  21  Wis.  475,  94  Am.  Dec.  557;  and 
Egger  v.  Nesbiit,  122  Mo.  667,  43  Am.  St. 
Rep.  696,  27  S.  W.  385.  They  enunciate 
the  proposition  that  an  acceptance  of  an 
offer  to  sell  land,  but  fixing  a  different  place 
for  the  delivery  of  the  deed  and  payment  of 
the  money  than  the  residence  of  the  offerer, 
or  the  place  named  in  the  offer,  is  not  an 
unconditional  acceptance,  so  as  to  bind  the 
seller.  This  is  asserted  by  several  cases. 
Oilhert  v.  Baxter,  71  Towa^  327,  32  N.  W. 
364;  Jjangellier  v.  Sehaefer,  36  Minn.  361, 
31  N.  W.  690.  But  they  are  all  cases  aris- 
ing upon  loose,  informal  correspondence, 
making  it  necessary  to  look  to  the  whole  of 
each  paper  to  ascertain  the  true  meaning 
and  intent  of  the  parties.  None  of  the  let- 
ters relied  upon  as  acceptances  said  an  of- 
fer was  accepted  in  accordance  with  its 
terms,  or  that  the  property  would  be  taken 
according  to  the  terms  of  the  letter  of  pro- 
posal. In  none  of  them  was  the  word  "re- 
quest" used,  after  language  of  unequivocal 
and  definite  acceptance,  as  in  this  case.  In 
Robinson  v.  Weller  the  reply  said:  "Offer 
accepted.  Money  ready;  send  deeds  at 
once."  In  "Northwestern  Iron  Co,  v.  MeadCy 
the  letter  said:  "If  this  is  the  very  best 
offer  you  can  make,  you  may  properly  ex- 
ecute the  within  deed,"  etc.  In  Egger  v. 
Nesbiit  the  reply  said:  "I  will  accept  your 
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proposition,  with  the  understanding  that 
you  will  deliver  to  me  all  papers,"  etc.  Ow- 
ing to  the  distinctions  pointed  out,  these 
precedents  are  not  regarded  as  applicable  or 
controlling  in  the  present  case. 

Moreover,  the  reasoning  in  some  of  these 
cases  is  not  entirely  satisfactory.  Nor  does 
it  seem  to  accord  with  principles  announced 
in  Watson  v.  Coast,  35  W.  Va.  463,  14  S. 
E.  249.  If  a  man  says,  "I  accept  your  offer," 
that  makes  a  contract.  It  assents  to  all  the 
terms  of  the  offer.  What  more  is  nec- 
essary? There  is  a  complete  aggregatio 
mentium.  The  acceptance  conforms  to  the 
offer  in  every  particular.  How  can  a  mere 
request,  relating,  not  to  the  making  of  the 
contract,  but  to  its  performance,  be  deemed 
to  change  it?  Woidd  the  acceptor  be  per- 
mitted to  excuse  himself  from  performance 
on  the  ground  of  such  request?  No  prece- 
dent of  that  kind  has  been  found.  They  are 
all  cases  in  which  the  proposer,  desiring  to 
escape  from  the  consequences  of  his  offer, 
because  somebody  else  has  proposed  a  higher 
price  than  the  first  asked,  seeks  to  repudiate 
the  transaction  and  sell  to  the  other  party. 
Property  rights  are  sacred,  and  should  be 
well  guarded  by  the  law;  but,  when  a  man 
has  deliberately  made  a  fair  contract  of 
sale,  he  ought  not  to  be  permitted  to  avoid 
it  on  some  fiimsy  pretext,  in  order  to  avail 
himself  of  a  better  bargain.  Time  and 
place  of  payment,  when  not  mentioned  in 
an  accepted  offer,  are  fixed  by  law,  and 
are  matters  of  performance,  carrying  out 
the  contract, — ^a  thing  wholly  distinct  and 
separate  from  the  making  of  the  agreement. 
If,  contemporaneously  with  or  subsequent 
to  the  making  of  the  contract,  either  party 
suggest,  request,  or  propose  a  time,  place, 
or  mode  of  performance  different  from  that 
agreed  upon,  that  does  not  of  itself  effect 
such  change,  nor  does  it  cause  a  breach, 
giving  right  of  action  or  rescission  to  the 
other  party.  Sioiger  v.  Haynuin  ( decided  nt 
this  term)  48  S.  E.  839.  Either  can  com- 
pel the  other  to  perform  the  contract  as 
made.  He  may  ignore  the  suggested,  re- 
quested, or  proposed  alteration  of  or  devia- 
tion from  the  contract,  as  to  the  perform- 
ance thereof.  Watson  v.  Coast,  35  W.  Va. 
463,  14  S.  E.  249.  But  if  the  suggested 
departure  in  performance  is  not  accompa- 
nied by  a  declaration  of  unqualified  and 
unconditional  acceptance  of  the  offer,  it 
would  be  otherwise,  of  course.  Some  of  the 
cases  here  referred  to  disclosed  such  ac- 
ceptance, and  others  did  not.  The  former 
do  not  harmonize  with  the  principles  enun- 
ciated by  this  court,  and  the  latter  do. 

As  much  weight  is  accorded  to  the  use 
of  the  word  "request"  here,  and  some  of  the 
books  say  that,  if  a  request  for  a  modifi- 
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cation  be  made,  it  is  deemed  a  rejection  of 
the  proposal,  a  case  illustrating  this  rule 
will  be  noticed.  It  is  Burmester  v.  Phil- 
lips, 25  Fed.  805.  Burmester  &,  Company, 
of  Charleston,  South  Carolina,  on  the  14th 
day  of  March,  1885,  wrote  Phillips  &  Com- 
pany, of  Fredericksburg,  Virginia,  as  fol- 
lows: "On  receipt  of  letter  [you]  can  ship 
UB  a  cargo  of  10  to  15,000  bushels  choice  dry 
Bappahannock  white  com  at  51  cents,  free 
on  board,  freight  7  cents  a  bushel."  Phil- 
lips &  Company  did  not  have  the  corn,  but 
on  the  16th  of  the  same  month  they  replied 
that  they  were  endeavoring  to  get  it.  On  the 
20th  they  wrote  that  they  could  get  it  at 
the  price,  and  were  then  endeavoring  to  se- 
cure a  vessel  to  carry  it  at  7  cents.  On 
March  2od,  Burmester  &  Company  wrote 
that  they  hoped  Phillips  &  Company  would 
succeed  in  getting  a  vessel  promptly,  and 
gave  some  directions  about  ship's  papers. 
On  the  30th  Phillips  &  Company  wrote  that 
they  hoped  to  succeed  in  getting  a  vessel, 
and,  if  so,  would  observe  the  directions 
about  ship's  papers.  On  April  4th  Phillips 
A  Company  notified  Burmester  &,  Company 
by  wire  that  they  had  succeeded  in  getting 
a  vessel,  and  that  as  soon  as  she  arrived  at 
the  landing  they  would  advise,  and  that 
they  would  send  a  letter  giving  particulars. 
To  this  Burmester  &  Company  replied  by 
letter  of  April  4th  that  they  were  awaiting 
letter's  arrival  as  to  particulars.  On  April 
1H;h  Phillips  &  Company  reported  that  the 
vessel  had  arrived,  and  would  be  ready  to 
receive  the  cargo  on  the  following  Saturday, 
and  that  they  would  draw  for  the  cargo  at 
flight,  without  grace,  etc.  To  this  Bur- 
mester &  Company  made  no  reply.  On  April 
11th  Phillips  &  Company  telegraphed  as 
follows:  "Not  hearing  from  you,  we  have 
resold  the  cargo  of  com."  Burmester  & 
Company  telegraphed  back  that  they  had 
not  canceled  the  order,  and  would  expect 
cargo  as  ordered.  Burmester  &  Company 
afterwards  sued,  and  the  court  held  as  fol- 
lows: "The  letter  and  telegram  of  the  4th 
of  April  were  a  new  proposal,  and  that  the 
failure  of  the  Charleston  house  to  answer 
before  the  11th  prevented  the  meeting  of 
minds  necessary  to  a  contract,  so  that  there 
was  no  contrax^,  and  defendants  were  at 
liberty  to  resell."  In  the  opinion  the 
court  applied  general  principles,  expressed 
as  follows:  "Tf  a  condition  be  aflSxed  by 
the  party  to  whom  the  offer  is  made  or  any 
modification  or  change  in  the  offer  be  re- 
quested, this  constitutes,  in  law,  a  rejection 
of  the  offer,  and  a  new  proposal,  equally  in- 
effectual to  complete  the  contract  until  as- 
eented  to  by  the  first  proposer."  In  the 
light  of  the  facts  in  that  case  as  above  stat- 
ed, the  proposition  is  sound  and  applicable. 
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Instead  of  accepting  Burmester  &  Company's 
proposition  for  an  immediate  shipment, 
Phillips  &  Company  announced  their  in- 
ability to  do  so,  and  made  a  counter  propo- 
sition to  obtain  and  ship  the  corn  later. 
This  was  a  request  for  a  new  contract,  dif- 
ferent from  the  one  first  proposed.  The 
court  held  that  to  be  a  rejection  of  the 
first  proposition.  It  being  a  new  proposal 
on  the  part  of  Phillips  &  Company,  not  ac- 
cepted by  Burmester  &  Company,  but  treat- 
ed with  silence,  there  was  no  contract  be- 
tween the  parties.  There  was  no  pretense 
of  an  acceptance  of  the  original  proposal  of 
purchase. 

This  somewhat  lengthy  review  of  the  au- 
thorities bearing  upon  the  question  seems  to 
establi<«h  the  following  propositions:  First, 
a  request  for  a  change  or  modification  of  a 
proposed  contract,  made  before  an  accept- 
ance thereof,  amounts  to  a  rejection  of  it; 
second,  a  mere  inquiry  as  to  whether  the 
proposer  will  alter  or  modify  its  terms, 
made  before  acceptance  or  rejection,  does 
not  amount  to  a  rejection,  and,  if  the  offer 
be  not  withdrawn  before  acceptance  made 
within  a  reasonable  time,  the  offer  becomes 
a  binding  contract;  third,  a  request,  sug- 
gestion, or  proposal  of  alteration  or  modifi- 
cation, made  after  unconditional  acceptance, 
and  not  assented  to  by  the  opposite  party, 
does  not  affect  the  contract  put  in  force  and 
effect  by  the  acceptance,  nor  amount  to  a 
breach  thereof,  giving  right  of  rescission; 
fourth,  acceptance  of  a  formal  and 
carefully  prepared  option  of  sale  of  land, 
within  the  time  by  it  allowed,  and  accord- 
ing to  its  terms,  although  accompanied  by 
a  request  for  a  departure  from  its  terms  as 
to  the  time  and  place  of  performance,  is  an 
unconditional  acceptance,  and  converts  the 
option  into  an  executory  contract  of  sale, 
provided  the  request  be  not  so  worded  as 
to  limit  or  qualify  the  acceptance. 

The  bill  alleges  a  verbal  acceptance  of 
both  options  at  the  time  of  delivery  of  the 
acceptance  in  writing,  and  a  verbal  agree- 
ment extending  the  time  of  performance  un- 
til June  28th.  These  allegations  have  pro- 
voked a  good  deal  of  argument  on  the  sub- 
ject of  extensions  of  time  of  performance 
and  alterations  of  written  contracts  by  parol 
agreement.  The  conclusion  above  indicated 
renders  it  unnecessary  to  go  into  these  ques- 
tions, or  to  examine  the  authorities  cited  as 
bearing  upon  them. 

Our  conclusion  is  that  the  acceptance  in 
writing  of  the  second  proposal  is  uncondi- 
tional, and  convei-ts  the  proposal  into  a 
binding  contract.  The  other  option  does 
not  require  the  acceptance  to  be  in  writing. 
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It  was  verbally  accepted,  and  that  is  suffi- 
cient, when  the  option  does  not  require  a 
written  acceptance.  Weaver  v.  Burr,  31  W. 
Va.  736,  3  L.  R.  A.  94,  8  S.  E.  743;  Wat- 
son v.  Coast,  35  W.  Va.  463,  14  S.  E.  249; 
Barrett  v.   McAllister,   33  W.  Va.   746,   11 


S.  E.  220;  Creiph  v.  Boggs,  19  W.  Va.  240; 
Capehart  v.  Hale,  6  W.  Va.  547. 

For  the  foregoing  reasons,  the  decree  conh- 
plained  of  is  reversed,  the  demurrer  over- 
ruled and  the  cause  is  remanded  for  fur- 
ther proceedings. 


WYOMING   SUPREME   COURT. 


John  A.  JONES  et  al.,  Plffs,  in  Err., 

V. 

Margaret  H.  BOWMAN. 


( 


Wyo. 


) 


1.  Rellft'ious  belief  will  not,  in  the  absence 
•   of  statutory  requirement,  be  taken  into  con- 

sideratloD    in    determiuing   the    proper    cus- 
todian for  an  infant. 

2.  A  suardian  appointed  for  an  infant 
by  a  conrt  in  one  state  will  not,  on  the 
ground  of  comity,  be  given  custody  of  the 
child,  against  its  best  Interests  by  the  courts 
of  another  state  into  which  the  child  has 
been  taken,  although  the  child  was  removed 
from* the  state  where  the  guardian  was  ap- 
pointed contemporaneously  with,  and  possibly 
for  the  purpose  of  escaping  the  effect  of  pro- 
ceedings for,  the  guardian's  appointment. 

3.  In  determininic  the  aneation  of  tlie 
proper  cnstodr  of  an  infant*  that 
disposal  should  be  made,  if  possible,  which 
will  keep  the  family  together. 

(July  6,  1904.) 

ERROR  to  the  District  Court  for  Johnson 
County  to  review  a  judgment  in  favor 
of  petitioner  in  a  habeas  corpus  proceed- 
ing instituted  to  restore  the  custody  of  Ida 
May  Bowman  to  her  legally  appointed 
guardian.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Parmelee  &  Hill,  for  plain- 
tiffs in  error: 

The  removal  from  the  county  deprived  the 
probate  court  of  that  county  of  jurisdic- 
tion; and  an  appointment  made  without  ju- 
risdiction is  void. 

State  ex  reL  Giroux  v.  Oiroux,  19  Mont. 
149,  47  Pac.  800. 

The  authority  of  Miss  BoT^onan  as  guard- 
ian was  at  all  events  local,  and  her  power 
over  the  ward  confined  to  the  state  of  Min- 
nesota. 

Story,  Conti.  L.  §  499. 

While  acting  as  guardian  under  proper 
authority,  the  custody  of  the  child  by  Mr. 


Jones  could  not  in  anv  sense  be  said  to  be 
unlawful. 

Woerner,  Guardianship,  p.  159. 

A  demand  is  necessary  before  bringing 
legal  proceedings,  and  no  demand  was  made. 

9  Am.  &  Eng.  Enc.  Law^  p.  242. 

The  welfare  of  the  child  is  the  paramount 
consideration,  and  must  control  the  cus- 
tody, even  as  against  the  l^;al  guardian. 

Woerner,  Quardianship,  159;  Re  Welchj 
74  N.  Y.  299 ;  Wilcox  v.  Wiloow,  14  N.  Y. 
576;  People  ex  rel.  Pruyne  v.  Walts,  122 
N.  Y.  238,  25  N.  K  266;  Church,  Habeas 
Corpus,  §  446;  Re  Bullen,  28  Kan.  781; 
Hochheimer,  Custody  of  Infants,  §§44,  46. 

Even  if  Miss  Bowman  had  been  at  the 
time  the  legal  guardian  of  the  child,  and  the 
plaintiffs  in  error  had  forcibly  taken  her 
away,  it  does  not  follow  that  she  should  be 
restored  to  Miss  Bowman. 

Foster  v.  Alston,  6  How.  (Miss.)  406; 
Hochheimer,  Custody  of  Infants,  §  18. 

In  selecting  a  custodian  of  a  child  a  pref- 
erence will  be  given  to  one  of  the  same 
religion  with  the  parents. 

Re  Doyle,  16  Mo.  App.  169. 

Mr.  Jolin  W.  Laoey  also  for  plaintiffs 
in  error. 

Mr,  Gibson  Clark,  for  defendant  in 
error : 

A  determination  by  a  court  or  judge  of 
habeas  corpus  proceedings  is  not  a  final 
order  upon  which  proceedings  in  error  may 
be  predicated,  because  it  does  not  affect  a 
'^substantial  right,"  nor  does  it  "determine 
the  action." 

21  Am.  &  Eng.  Enc.  Law,  p.  129 ;  Miskim- 
mine  v.  Shaver,  8  Wyo.  392,  49  L.  R.  A. 
831,  68  Pac.  411;  11  Enc.  PI.  &  Pr.  p.  820; 
9  Enc.  PI.  &  Pr.  p.  1072;  Ex  parte  Thomp- 
son, 93  111.  89. 

The  state  statute  extends  the  appellate 
jurisdiction  of  the  supreme  court  to  "a 
judgment  rendered,  or  a  final  order  made, 


Note. — For  other  cases  in  this  series  as  to 
right  to  custody  of  child,  see  Sheers  v.  Stein, 
5  L.  R.  A.  781 ;  Weir  v.  Marley,  6  L.  R.  A.  672 ; 
Wbalen  v.  Olmstead,  16  L.  R.  A.  598;  Re 
Lally,  16  L.  R.  A.  681;  Van  Walters  v.  Chil- 
drens*  Guardians,  18  L.  R.  A.  481 ;  Kelsey  v. 
Green,  38  L.  R.  A.  471 ;  Stringfellow  v.  Somer- 
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vUle,  40  L.  B.  A.  623;  Anderson  v.  Young,  44 
L.  R.  A,  277 ;  Prleto  v.  St.  Alphonsus  Convent 
of  Mercy,  47  L.  R.  A.  656;  Hlbbette  v.  Bains, 
51  L.  R.  A.  839;  Stapleton  v.  Poynter,  63  L. 
R.  A.  784,  and  State  ew  rel,  Lasaerre  v.  IClehel, 
54  L,  R.  A.  927. 


1904. 


JoxEs  V.  Bowman. 
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by  the  district  court,"  not  to  a  judgment 
or  final  order  by  a  district  judge. 

Hammond  v.  People,  32  111.  446,  83  Am. 
Dec.  286. 

Appellate  procedure  was  never  invented 
to  review  matters  lying  in  the  judicial  dis- 
cretion. 

Elliott,  App.  Proc.  §  598;  Powell,  App. 
Proc.  p.  322. 

The  determination  in  question  is  a  mat- 
ter of  discretion. 

Church,  Habeas  Corpus,  §  389;  Jenkins 
V.  Clark,  71  Iowa,  652,  32  N.  W.  504;  Peo- 
ple ex  rel.  Brush  v.  Brown,  103  N.  Y.  684, 
-9  N.  E.  327;  Re  Welch,  74  N.  Y.  299;  State 
ex  reL  Lembke  v.  Bechdel,  38  Minn.  278, 
37  N.  W.  338;  People  ea  rel  Pruyne  v. 
Walts,  l22  N.  Y.  238,  26  N.  E.  266;  State 
V.  Nohle,  70  Iowa,  174,  30  N.  W.  396. 

The  boy  Oscar,  being  a  minor,  could  not 
•change  his  own  domicil,  much  less  that  of 
his  sister. 

The  domicil  of  the  children  is  that  of  the 
father. 

10  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  112. 

Upon  the'  death  of  the  father  and  mother 
the  children  became  wards  of  the  probate 
•court  having  jurisdiction  over  said  domicil, 
and  that  court  is  the  one  to  appoint  a  guard- 
ian over  such  children. 

Jenkins  v.  Clark,  71  Iowa,  552,  32  N.  W. 
504;  Wells  V.  Andrews,  60  Miss.  373;  Re 
Hubbard,  82  N.  Y.  90;  Lewis  v.  Castello, 
17  Mo.  App.  593;  Montgomery  v.  Smith,  3 
Dana,  600;  AUgood  v.  Williams,  92  Ala. 
551,  8  So.  722;  Woerner,  Guardianship, 
^  26:  9  Am.  &  Eng.  Enc.  Law,  p.  94;  15 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  33;  De 
Jamett  v.  Harper,  45  Mo.  App.  415. 

As  the  aforesaid  court  appointed  Mar- 
guerite Bowman  as  guardian  for  the  child, 
the  district  court  of  Johnson  county,  Wyom- 
ing, could  not  have  had  the  power  to  act 
on  the  subject-matter  before  it  in  that  in- 
stance, as  neither  the  residence,  property, 
or  domicil  of  said  minor  lay  within  its  ju- 
risdiction. 

The  doctrine  of  comity  between  states  al- 
lows the  foreign  guardian  to  recover  her 
ward. 

Woodicorth  v.  Spring,  4  Allen,  324; 
Church,  Habeas  Corpus,  §  457<f;  Taylor  v. 
Jeter,  33  Ga.  195,  81  Am.  Dec.  202;  Warren 
▼.  Hofer,  13  Ind.  167 ;  Toumsend  v.  Kendall, 
4  Minn.  412,  77  Am.  Dec.  534,  Gil.  315; 
People  ex  rel.  Allen  v.  Allen,  105  N.  Y. 
628,  11  N.  E.  143. 

Knislit,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  in  error,  Margaret  Bow- 
man, plaintiff  below,  under  the  habeas  corpus 
act  by  petition  alleged  that  Ida  May  Bow- 
man, at  that  time — ^May,  1900— of  the  age  of 
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five  years,  was  unlawfully  restrained  of  her 
liberty  by  J.  A.  Jones  and  Ella  Jones,  plain- 
tifis  in  error  here,  at  their  residence  in  the 
town  of  Buffalo,  in  Johnson  county,  Wyom- 
ing, without  legal  justification,  they  having 
caused  said  Ida  May  Bowman  to  be  forcibly 
abducted  and  spirited  away  from  said  peti- 
tioner, Margaret  Bowman,  in  the  city  of 
St.  Paul,  Minnesota,  on  or  about  February 
15,  1900,  said  petitioner  being  at  the  time 
the  qualified  and  acting  guardian  of  said  Ida 
May  Bowman,  an  orphan,  and  the  child  of 
her  brother,  John  J.  Bowman,  who  on  his 
deathbed  gave  said  child  into  her  charge: 
and  that  subsequently  and  within  a  few  days 
thereafter  said  petitioner  was  duly  ap- 
pointed the  guardian  of  said  child  by  the 
probate  court  of  Ramsey  county,  state  of 
Minnesota.  In  obedience  to  a  writ  of  habeas 
corpus,  the  defendants  there,  John  A.  Jones 
and  Ella  Jones,  his  wife,  brought  the  child. 
Ida  May  Bowman,  into  the  district  court  of 
Johnson  county,  Wyoming,  where  the  testi- 
mony of  witnesses  then  present  and  the 
depositions  of  others  then  absent  was  heard 
at  great  length,  and  the  court  found  for  the 
petitioner,  Margaret  Bowman,  awarding  to 
her  the  custody  of  said  child,  Ma  May  Bow- 
man, and  gave  its  judgment  to  that  effect, 
and  for  costs.  To  that  judgment  plaintiffs 
in  error,  John  A.  Jones  and  Ella  Jones,  his 
wife,  duly  excepted,  and  come  here  on  error. 
It  seems  to  be  necessary  and  proper  to 
say,  to  start  with,  that  it  is  evident  through- 
out this  case  that  most  of  the  difficulties 
and  disagreements  have  arisen  from  differ- 
ences in  religious  opinions,  and  as  the  stat- 
utes of  this  state  not  only  fail  to  make  any 
distinction  as  to  religious  belief,  but  abso- 
lutely prohibit  any  distinction  being  made 
on  account  thereof,  we  cannot  and  will  not 
give  such  evidence  the  slightest  weight  in 
our  decision,  which  will  be  an  attempt  to 
decide  what  shall  be  best  for  the  welfare 
of  the  child,  Ida  May  Bowman,  independent 
thereof,  as  we  fully  believe  we  are  author- 
ized to  do  by  all  the  authorities,  when  not 
otherwise  directed  by  statute.  We  say  this 
because  in  discussing  the  facts  as  shown  it 
might,  without  this  statement,  appear  that 
this  unfortunate  condition  might  have  some 
consideration  in  our  determination,  es- 
pecially since  some  reputable  courts,  by  rea- 
son of  local  statutes,  have  considered  such 
differences  of  religion.  The  facts  appear  to 
be  substantially  as  follows:  John  J.  Bow- 
man,  prior  to  his  death  on  February  5,  1900, 
had  sought  to  remove  the  child,  Ida  May 
Bowman,  from  the  care,  control,  and  infiu- 
ence  of  his  sister,  Margaret  Bowman.  Evi- 
dence of  this  fact  is  beyond  dispute,  and 
prior  to  his  death  he  charged  his  son  Oscar 
to  carry  out  this  wish.  Immediately  after 
the    funeral    the    petitioner,    Margaret    H. 


862 


Wyoming  Supbeme  Court. 


July, 


Bowman,  informed  the  boy  Oscar  that  if  he 
and  the  other  relatives  insisted  on  inter- 
fering with  her  care  and  custody  of  his  sis- 
ter, Ida  May  Bowman,  she  would  take  her 
away  where  he  would  not  see  her  again; 
and  he  says  that,  believing  she  would  keep 
her  word  good,  and  remembering  his  prom- 
ise to  his  father,  he  took  counsel  of  a  wit- 
ness, produced  by  deposition,  and  was  told 
that  the  court  should  order  otherwise;  he 
had  as  much  right  to  care  for  his  little  sis- 
ter as  had  her  aunt ;  and  on  the  15th  day  of 
February  he  took  the  child  to  his  mother's 
sister,  and  related  to  her  his  promise  g^ven 
his  father,  and  the  child  was  brought  to 
Wyoming  by  another  sister  of  the  mother, 
and  he  and  a  yoimger  brother  followed; 
and  the  plaintiff  in  error  Ella  Jones,  and 
her  husband,  J.  A.  Jones,  are  presented  and 
declared  to  have  illegally  received  the  child, 
and  assisted  her  little  brother  Oscar  in 
carrying  out  the  wishes  of  his  dead  father, 
as  he  had  promised  to  do. 

On  the  16th  of  Februaiy  letters  of  guard- 
ianship were  issued  to  Margaret  H.  Bow- 
man out  of  the  probate  court  of  Ramsey 
coimty,  Minnesota,  but  the  child  had  been, 
or  was  being,  taken  out  of  the  state  of 
Minnesota  when  these  letters  of  guardian- 
ship were  issued.  The  father,  John  J.  Bow- 
man, just  before  his  death,  had  requested 
one  William  F.  Beck,  who  was  his  friend,  to 
act  as  guardian  of  his  three  children,  which 
included  the  little  girl,  Ida  May;  and  the 
little  boy  Oscar,  in  his  distress,  appealed  to 
Mr.  Beck,  who,  on  the  14th  day  of  February, 
1900,  filed  his  petition  to  be  appointed  the 
guardian  of  said  Ida  May  Bowman  and  of 
her  brothers,  J.  Oscar  Bowman  and  Charles 
D.  Bowman;  and  the  brother  Oscar  testi- 
fies that,  relying  on  this  petition,  and  upon 
the  advice  of  the  attorney,  as  above  recited, 
he  took  the  child  to  his  aunt,  his  mother's 
sister,  as  aforesaid.  A  letter  from  this  little 
boy  to  his  other  aunt,  the  plaintiff  in  error 
here,  explains  her  action  in  receiving  the 
child  Ida  May  Bowman,  and  is  in  evi- 
dence: 

Dear  Aunt  Ella: — 

Papa  died  Monday  morning.  We  buried 
him  yesterday.  Aunt  Marguerite  had  all  the 
money  in  the  house  and  wouldn't  let  us  tele- 
graph you.  I  went  to  work  and  Chas  to 
school  and  just  got  home  about  half  an 
hour  before  he  died.  Just  before  I  went  to 
work  Aunt  Marguerite  went  to  get  break- 
fast and  I  was  left  alone  with  Papa.  He 
asked  me  to  remember  what  he  had  told  me 
about  taking  care  of  Ida  and  said  dont  let 
Aunt  Marguerite  bring  her  up.  You  know 
1  do  not  wish  it  and  Mama  wouldn't  like 
her  to.  I  dont  know  what  to  do.  I  must 
get  her  away  from  Aimt  Marguerite  and  am 
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going  to  ask  Cousin  Ida  to  take  care  of  her. 
Cousin  Eugene  can  get  me  a  job  I  think.  I 
haven't  made  any  plans  yet  but  I  must  haTe 
some  one  else  appointed  Guardian.  I  may 
bring  her  out  there.  I  wish  you  were  here, 
for  I  know  mama  would  like  you  to  have 
Ida.    With  love  to  all  I  remain. 

Your  nephew  Oscar  Bowman. 

P.  8.  Please  excuse  the  pencil  as  I  was 
in  a  hurry. 

2/8/1900  O.  B. 

Upon  receipt  of  the  above  letter,  as  shown 
by  the  evidence,  and  without  information  of 
any  action  of  any  court,  the  plaintiff  in  er- 
ror Ella  Jones  proceeded  to  the  assistance 
of  the  boy  Oscar,  who  had  already  inter- 
ested his  cousin  Ida  Saunders  to  take  the 
child  Ida  May,  and  save  her  from  being 
taken  where  he  could  never  see  her  again. 
It  is  not  necessary  to  recount  all  that  was 
done.  The  boy  Oscar  bravely  kept  his  prom- 
ise made  his  father,  and,  if  any  further 
wrong  could  be  done  him  and  his  young 
sister  than  that  already  received  in  this  case, 
it  would  be  for  this  court  to  affirm  the  de- 
cision rendered  herein,  and  separate  them, 
which  we  find  the  law  will  not  permit  us  to 
do. 

Margaret  H.  Bowman,  who  seeks  the  cus- 
tody of  this  child,  is,  by  her  own  evidence, 
without  a  home,  and  entirely  dependent 
upon  her  needle  for  support;  a  maiden  lady 
past  middle  age;  and  she  admits  the  possi- 
bility of  her  return  to  Pennsylvania.  Upon 
reaching  Wyoming  with  the  child  here  in 
controversy,  and  her  brothers  Oscar  and 
Charles  having  followed,  plaintiff  in  error 
John  A.  Jones,  the  husband  of  Ella  Jones, 
the  child's  aunt,  was  duly  appointed  guard- 
ian of  the  child  Ida  May  Bowman  by  the  dis- 
trict court  of  Johnson  county,  Wyoming, 
and  the  evidence  discloses  him  to  be  a  man 
of  means,  and  willing  and  able  to  perform 
the  duties  thereof.  The  foregoing  statement 
of  facts  by  no  means  includes  all,  but  it  is 
sufficient  to  show  that  the  interest  of  the 
child  Ida  May  Bowman  should  be  the  sole 
consideration  here.  And,  while  other  ques- 
tions were  raised  by  defendant  in  error  in 
the  brief,  it  was  admitted  that  the  sole  ques- 
tion should  be  that  above  stated.  The  trial 
court  seems  to  have  been  of  the  opinion  that 
the  action  of  the  probate  court  in  Ramsey 
county,  Alinnesota,  where  Margaret  Bow- 
man was  appointed  guardian  of  the  child 
Ida  May  Bowman,  precluded  the  making  of 
the  appointment  of  John  A.  Jones  as  her 
guardian  in  his  court  after  the  child  had 
been  brought  into  the  jurisdiction  of  his 
court,  and  at  first  that  question  was  urged 
here;  but  the  authorities  do  not  support 
such  a  contention. 

A  leading  case  in  point,  and  one  which 
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calls  attention  to  many  others,  is  found  in 
Be  Stockman,  71  Mich;  180,  38  N.  W.  876, 
and  in  that  case  the  court  says,  among  other 
things:  "Guardians  for  infants  may  be  ap- 
pointed by  the  last  will  of  the  parent,  in- 
stead of  by  the  court,  in  which  case  the 
court  will  recognize  their  authority  and 
their  control  of  the  ward  so  long  as  it  is 
right  and  proper,  and  for  the  best  interest 
of  the  ward.  The  powers  of  a  testamentary 
guardian  are  just  the  same  precisely  as  are 
those  of  a  guardian  appointed  by  the  court, 
and  are  allowed  to  be  exercised  or  withheld 
for  the  same  reasons.  Who  shall  or  may  be 
appointed  guardian  is  within  the  discretion 
of  the  court.  Relatives  of  the  infant  are 
usually  selected,  and  those  nearest  of  kin 
are  usually  preferred  when  otherwise  com- 
petent, and  as  between  those  entitled  the 
question  to  be  determined  in  making  the  se- 
lection is,  and  always  should  be,  What  will 
be  for  the  best  interest  of  the  ward  tmder 
all  the  circumstances?  It  should  control 
everything  else."  And  again,  in  the  same 
case,  the  court  says :  "Comity  cannot  be  con- 
sidered in  a  case  like  this,  when  the  future 
welfare  of  the  child  is  the  vital  question  in 
the  case.  The  good  of  the  child  is  superior 
to  all  other  considerations.  It  is  the  polar 
star  to  guide  to  the  conclusion  in  all  cases 
of  infants,  whether  the  question  is  raised 
upon  a  writ  of  habeas  corpus  or  in  a  court 
of  chancery." 

The  Missouri  court  of  appeals,  in  the 
case  Re  Delano,  37  Mo.  App.  185,  says:  "It 
has  become  a  settled  principle  in  the  juris- 
prudence both  of  England  and  America  that 
the  interest  of  the  child  ...  is  the 
paramount  consideration."  In  Totcnsend  v. 
Kendall,  4  Minn.  412,  77  Am.  Dec.  534,  Gil. 
315,  Justice  Flandrau  says:  "When  a  for- 
eign guardian  or  anybody  else  attempts  to 
exercise  any  restraint  over  the  person  of 
anyone  within  this  state,  the  writ  of  habeas 
corpus  or  any  other  appropriate  remedy  will 
always  be  effectual  to  inquire  into  the  pro- 
priety of  such  attempted  restraint,  and 
upon  such  inquiry  the  proper  court  can 
make  such  order  or  judgment  as  the  case 
may  require.  If  the  facts  stated  in  the  an- 
swer in  this  case  had  been  interposed  as  a 
return  to  a  writ  of  habeas  corpus,  and  noth- 
ing else  had  been  made  to  appear,  there 
can  be  very  little  doubt  that  they  wotild 
have  been  a  good  answer  to  a  discharge  un- 
der the  writ.  The  courts  of  this  state  have 
full  powers  to  investigate  the  whole  subject 
of  the  guardianship,  and  may,  upon  a  proper 
showing,  refuse  the  guardian  the  custody  of 
his  ward,  or  restore  him  to  such  custody." 
In  New  York  the  question  is,  how  much  im- 
portance should  be  placed  upon  foreign  judg- 
ments where  the  welfare  and  interests  of 
children  are  under  consideration;  and  in  the 
67  L.  R.  A. 


case  of  the  People  ex  rel.  Allen  v.  Allen, 
105  N.  Y.  628,  11  N.  E.  143,  the  court  says: 
"We  dismiss  this  appeal  for  the  reason  that 
the  courts  below,  upon  a  view  of  all  the 
existing  facts  relating  to  the  welfare  and 
interests  of  the  infants,  exercised  their  dis- 
cretion in  awarding  to  the  mother  the  cus- 
tody of  the  children,  and  in  so  doing  gave 
to  the  Illinois  decree,  not  the  force  of  an 
estoppel,  or  the  conclusive  effect  sometimes 
due  to  a  judgment,  but  simply  regarded  it 
as  a  fact  or  circumstance  bearing  upon  the 
discretion  to  be  exercised,  without  dictating 
or  controlling  it." 

An  interesting  case,  and  one  in  point  here, 
is  that  of  Woodtcorth  y.  Spring,  4  Allen, 
321,  and  from  the  opinion  of  Chief  Justice 
Bigelow  we  quote*:  "If  the  right  to  the 
possession  and  control  of  the  person  of  the 
child  depended  on  his  domicil,  the  right  of 
the  petitioner  to  claim  the  custody  of  his 
person  would  be  indisputable.  But  we  are 
unable  to  see  that  the  facts  that  the  child 
was  bom  in  another  state,  and  that  he  has 
never  by  an  act  or  election  of  his  own  or 
of  his  guardian  obtained  a  new  home  here, 
have  a  decisive  bearing  on  the  question  at 
issue  in  the  .present  case.  He  is  now  law- 
fully within  the  territory,  and  under  the 
jurisdiction  of  this  conmionwealth,  and  has 
a  right  to  claim  the  protection  and  security 
which  our  laws  afford  to  all  persons  coming 
within  its  limits  irrespective  of  their  origin 
or  of  the  place  where  they  may  be  legally 
domiciled.  Every  sovereignty  exercises  the 
right  of  determining  the  status  or  condi- 
tion of  persons  found  within  its  jurisdic- 
tion. The  laws  of  a  foreign  state  cannot  be 
permitted  to  intervene  to  affect  the  personal 
rights  or  privileges  even  of  their  own  citi- 
zens while  they  are  residing  on  the  terri- 
tory and  within  the  jurisdiction  of  an  inde- 
pendent government.  Effect  may  be  given  by 
way  of  comity  to  such  laws  by  the  judicial 
tribunals  of  other  states  and  countries; 
but,  ex  proprio  vigore,  they  cannot  have  any 
extraterritorial  force  or  operation.  The 
question  whether  a  person  within  the  juris- 
diction of  a  state  can  be  removed  therefrom 
depends,  not  on  the  laws  of  the  place  whence 
he  came,  or  in  which  he  may  have  his  legal 
domicil,  but  on  his  rights  and  obligations 
as  they  are  fixed  and  determined  by  the 
laws  of  the  state  or  country  in  which  he  is 
found."  Further  on  in  this  same  opinion 
this  coui-t  says:  "An  administrator  ap- 
pointed under  the  laws  of  a  foreign  state 
cannot  act  as  such  in  this  commonwealth. 
Nor,  for  like  reasons,  can  a  guardian  ap^ 
pointed  by  virtue  of  the  statutes  of  another 
state  exercise  any  authority  here  over  the 
person  or  property  of  his  ward.  His  rights 
and  powers  are  strictly  local,  and  circum- 
scribed by  the  jurisdiction  of  the  govern- 
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ment  which  clothed  him  with  the  office. 
Story,  Confi.  L.  §  499;  Morrell  v.  Dickey y 
1  Johns.  Ch.  153;  Kraft  v.  Wickcy,  4  Gill 
A  J.  332,  23  Am.  Dec.  569;  Johnstone  ▼. 
Beattie,  10  Clark  &  F.  42,  113,  145.  So  far, 
therefore,  as  the  claim  of  the  petitioner  to 
the  custody  of  the  child  in  the  present  case 
rests  on  a  supposed  rightful  authority  to 
control  his  person  in  this  commonwealth  by 
virtue  of  his  appointment  as  a  guardian  in 
the  state  of  Illinois,  it  is  not  supported 
either  on  principle  or  authority.  He  cannot 
assert  his  tutorial  power  de  jure  in  our 
courts  or  within  our  territory.  .  .  . 
But  the  decree  of  the  probate  court  does  not 
deprive  this  court  of  the  power  to  adjudicate 
and  determine  the  question  of  the  proper 
custody  of  the  child  as  between  a  domestic 
guardian  and  one  appointed  in  the  place  of 
the  domicil  of  the  infant.  The  jurisdiction 
of  this  court  to  decide,  on  habeas  corpus  or 
other  proper  process,  concerning  the  care 
and  custody  of  infants,  is  paramount,  and 
cannot  be  taken  away  by  any  decree  of  an 
inferior  tribunal.  Com,  v.  Brigga,  16  Pick. 
203.  The  result  is  that  neither  of  the  parties 
to  the  present  proceeding  can  assert  or  main- 
tain an  absolute  right  to  the  permanent 
care  and  custody  of  the  infant  who  is  ri6w 
before  the  court.  But  it  is  for  this  court 
to  determine,  in  the  exercise  of  a  sound  ju- 
dicial discretion,  having  regard  to  the  wel- 
fare and  permanent  good  of  the  child  as  a 
predominant  consideration,  to  whose  cus- 
tody he  shall  be  committed."  While  in  this 
case  it  was  admitted  by  the  respective  coun- 
sel that  the  consideration  that  should  gov- 
ern the  court  is  that  of  the  welfare  of  the 
child,  we  are  unable  to  return  this  case  for 
final  determination  without  references  to 
some  of  the  rulings  on  that  subject,  and  to 
some  showing  that  the  courts  have  always 
held  that,  where  it  is  possible,  a  family, •or 
those  remaining,  should  be  kept  together; 
and  this  latter  consideration  becomes  of 
great  importance  in  the  case  here  under  con- 
sideration for  the  reason  that  the  plaintiff 
in  error  John  A.  Jones  has  shown  by  un- 
disputed evidence  that  during  the  lifetime 
of  John  J.  Bowman,  the  father  of  the  child, 
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he  assisted  with  money  in  the  care  of  his 
family;  that  he  has  the  means  to  support 
and  educate  the  child,  and  is  willing  to  keep 
the  family  together,  not  only  because  they 
are  the  children  of  his  wife's  sister,  but  be- 
cause it  was  the  wish  of  their  dead  father. 
We  will  refer  to  only  a  few  of  the  authori- 
ties  in  point:  Bennett  v.  Byme^  2  Barb.  Ch. 
216;  Holley  v.  Chamberlain,  1  Bedf.  333; 
Watson  V.  Wamock,  31  Ga.  718;  Albert  v. 
Perry,  14  N.  J.  Eq.  640;  Com,  v.  Addieks, 
5  Binn.  520;  Underhill  v.  Dennis,  9  Paige, 
202 ;  English  v.  English,  32  N.  J.  Eq.  738 : 
Lusk  ▼.  Ltisk,  28  Mo.  91 ;  Com.  ▼.  Addicks, 
2  Serg.  &  R.  174;  Coffee  v.  Black,  82  Va. 
567;  Taylor  v.  Jeter,  33  Ga.  195,  81  Am. 
Dec.  202;  Warreti  v.  Hofer,  13  Ind.  167: 
Markicell  v.  Pereles,  95  Wis.  406,  69  N.  W. 
798;  Re  Doyle,  16  Mo.  App.  159;  Sohiltg  ▼. 
Roenitz,  86  Wis.  31,  21  L.  R.  A.  483,  39 
Am.  St.  Rep.  873,  56  N.  W.  194;  Ooffine  v. 
Horn,  1  Bradf.  143;  Rust  ▼.  Vanvaoier,  9 
W.  Va.  600.  But  the  case  which  would  seem 
to  more  than  sustain  the  argument  of  coun- 
sel for  plaintiff  in  error,  and  appeal  to  the 
human  feelings  of  any  court,  and  where  the 
rule  that  the  interests  of  the  child  must  be 
found  and  followed,  is  that  of  Re  BuUen, 
28  Kan.  781. 

And  this  court,  under  the  authorities 
cited  and  others  too  numerous  to  set  out 
(while  it  may  appear  that  we  practically 
annul  an  appointment  made  by  the  court  in 
Minnesota,  not  because  of  its  illegality,  but 
because  of  the  interests  of  the  child,  under 
the  evidence  submitted),  believe  that  we  can 
niake  a  wiser  arrangement,  and  one  author- 
ized by  law,  and  direct  that  this  case  be 
remanded  to  the  district  court  of  Johnson 
county,  Wyoming;  that  the  appointment  of 
Margaret  Bowman,  so  far  as  she  has  been 
appointed  in  this  state,  be  annulled;  and 
that  John  A.  Jones  be  appointed  guardian 
of  Ida  May  Bowman,  subject  to  the  further 
order  of  that  court;  and  that  the  plaintiffs 
in  error,  John  A.  Jones  and  Ella  Jones, 
have  judgment  for  their  costs  herein  ex- 
pended. 

Cora,  Ch.  J.,  and  Potter,  J.,  concur. 
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et  al,,  Reapts. 

(87  Minn.  456.) 

*1.  The  leffal  title  to  property  alleged 
to  Have  been  transferred  with  intent  to 
hinder,  delay,  and  defraud  creditors  is  in 
the  fraudulent  srantee,  the  fraudulent  char- 
acter of  the  transfer  not  appearing  upon  Its 
face ;  and  the  title  continues  in  such  grantee, 
notwithstanding  a  sale  of  the  property  by 
a  creditor  on  execution  against  the  grantor, 
until  the  fraud  is  exposed,  and  the  transfer 
set  aside  In  some  judicial  proceeding. 

2,  Tl&e  title    of  a  fraudulent  vrnntee  Im 

protected    by    tbe    statute    of    limita- 
tions, and,  unless  defrauded  creditors  effect 
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a  cancelation  thereof  in  some  appropriate  ac- 
tion brought  within  six  years  from  the  dis- 
covery of  the  fraud,  his  title  becomes  abso- 
lute and  unassailable. 
3.  The  defrauded  creditor  may  cause 
the  property  so  transferred  to  be  sold 
on  execution  against  a  fraudulent  grantor, 
and  then  maintain  ejectment  to  recover  the 
possession  of  the  same,  but  can  recover  only 
upon  establishing  that  the  transfer  was  In 
fact  fraudulent  as  to  him ;  and  that  question 
must  be  tried  and  determined  In  accordance 
with  the  rules  of  law,  statutory  and  other- 
wise, applicable  to  litigated  questions  gen- 
erally, if  it  appear,  either  from  the  plead- 
ings, or  from  the  evidence  in  cases  where  the 
pleadings  do  not  disclose  the  source  of  title, 
and  no  opportunity  is  presented  to  plead  the 
statute,  that  six  years  elapsed  from  tbe  dis- 
covery of  the  fraud  before  the  commencement 
of  the  action,  his  right  to  have  the  transfer 
set  aside  is  barred  by  the  statute  of  limita- 
lions.    and   he   cannot   recover.      He   cannot 


Note. — Effect  on  legal  title  of  a  conveyance  of 
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b.  Land    purchased    and    paid    for    hy 

debtor,   but   conveyed   to   another, 
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lent grantee,  891. 
V.  Title  conveyed  by  bona  fide  purchaser  to 
one    having    knoxcledge    of    the    fraud, 
898. 
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VII.  Rights  of  purchaser  other  than  judgment 

creditor  at  execution  sale,  900. 
VIII.  Conclusion,  900. 

I.  Bcope  of  note. 

The  discussion  of  the  above  subject  will  be 
limited  strictly  to  those  cases  which  Involve  con- 
veyances of  real  property  by  a  debtor  in  fraud 
of  his  creditors,  and  will  not  be  extended  to 
cases  of  fraudulent  sales  of  personal  property 
with  a  like  Intent  and  for  the  same  purpose,  al- 
though the  latter  are  not  infrequently  cited  and 
sought  to  be  applied  in  the  attempts  by  the 
courts  to  define  tbe  rules  governing  the  former. 
It  will  also  be  confined  to  creditors,  although 
from  necessity  some  ca^es  will  be  included  in 
which  the  question  of  conveyances  fraudulent 
as  to  bona  fide  purchasers  has  been  brought  In, 
to  illustrate,  either  by  analogy,  or  contradis- 
tinction. It  will  also  be  restricted  to  those 
cases  which  have  arisen  and  been  decided  at 
common  law  and  the  rules  of  equity  Jurisdic- 
tion, and  under  the  statute  13  Eliz.,  chap.  5, 
and  the  statutes  of  similar  import  of  the  several 
states,  and  no  account  will  be  taken  of  those 
special  statutes  of  some  of  tbe  states  on  tbe 
subject,  in  which,  in  applying  the  creditor's 
remedy  for  the  fraud,  the  proceeding  is  as 
though  the  legal  title  was  in  the  fraudulent 
grantor,  when  in  reality  It  is  not,  except  ns  is 
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stated  in  the  introductory  remarks  contained  in 
II.,  a,  infra. 
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II.  As  to  creditors. 
a.  Conveyance  executed  by  debtor. 


Tire  question  as  to  what  Is  the  effect  of  a 
conveyance  of  land  made  in  fraud  of  the  credit- 
ors of  the  grantor  upon  the  legal  title  to  the 
land  is  one  which  has  given  rise  to  a  variety  of 
opinion  and  a  large  amount  of  discussion.  While 
the  statute  13  Eliz.,  chap.  0,  is  generally  ac- 
knowledged to  bo  the  source  of  Judicial  deci- 
sion, not  only  as  to  when  a  conveyance  is 
fraudulent,  but  as  to  what  effect  upon  the  legal 
title  such  a  conveyance  will  have  when  thus  de- 
clared fraudulent,  yet  it  is  said  by  nearly  every 
court  which  has  considered  the  question  at  all 
to  have  been  declaratory,  and  to  have  done  noth- 
ing which  the  common  law  would  not  have  done 
without  It;  and  in  Clark  v.  Douglass,  62  Pa. 
408,  Sharswood,  J.,  at  page  16,  remarks  that 
we  must  ut  least  receive  it  as  a  true  and  ac- 
curate declaration  of  what  the  law  is,  and,  as 
stated  by  Swayne,  J.,  in  Moore  v.  Clements 
(Clements  v.  Nicholson)  6  Wail.  299,  18  L.  ed. 
786,  that  It  was  remarked  by  Lord  Mansfield  in 
Cadogan  v.  Kennctt,  2  Cowp.  432,  that  the 
common  law,  without  the  statute,  would  have 
worked  out  tbe  same  results.  Statements  sub- 
stantially to  the  same  effect  are  made  in  Hamil- 
ton V.  Russell.  1  Cranch,  300,  2  L.  ed.  118 ; 
Meeker  v.  Wilson,  1  Gall.  419,  Fed.  Caa.  No. 
9,392 ;  by  Spencer  Ch.  J.,  In  Sands  v.  Hildreth, 
14  Johns.  493 ;  Carter  v.  Castleberry,  5  Ala. 
277 ;  O'Ferrail  v.  Slmplot,  4  Iowa,  3.S1 ;  Rice 
V.  Burnett,  Speers,  Eq.  579,  42  Am,  Dec.  336 ; 
Goshorn  v.  Snodgrass,  17  W.  Va.  717. 

It  must  be  borne  In  mind  that  conveyances  of 
land  in  fraud  of  creditors  are  of  two  kinds  or 
characters.  In  the  one  the  fraudulent  debtor, 
bavin?  the  legal  title  to  the  land,  himself  con- 
veys the  same  to  another  for  the  purpose  of  de- 
vesting himself  of  that  title  and  putting  the 
land  beyond  the  reach  of  his  creditors.  Under 
such  circumstances  it  is  believed  that  the  gen- 
eral rule  Is,  that  the  lesral  title  to  the  land  for 
all  purpoHes,  except  the  satisfaction  of  his  cred- 
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avoid  the  statute  by  bringing  an  action  In 
ejectment,  instead  of  an  action  to  remove  a 
cloud  from  his  title. 
4.  In  caaea  Tvhere  the  creditor  levleii 
npon  and  Mellii  the  property  on  execu- 
tion, the  statute  of  limitations  commences 
to  run  from  the  date  of  sale,  unless  it  be 
made  to  aiipear  that  the  creditor  did  not  dis- 
cover tho  fraud  until  some  later  time. 

(Start,  Ch.  J.,  dissents.) 

(November  21,  1902.) 

APPEAL  by  plaintiflf  from  an  order  of  the 
District  Court  for  Wright  County  de- 
nying a  new  trial  after  a  dismissal  of  an 
action  brought  to  recover  possession  of  cer- 
tain real  estate.      Affirmed, 
The  facts  are  stated  in  the  opinion. 


Mr.  James  C.  Tarboz,  for  appellant: 

The  statute  of  limitations — **actions  can 
only  be  commenced  within  the  periods  pre- 
scribed in  this  chapter" — uses  the  word 
"actions'*  in  its  technical  sense. 

Baker  v.  Kelley,  11  Minn.  480,  Gil.  358; 
Golcher  v.  Brishin,  20  Minn.  453,  Gil.  407. 

It  is  always  a  matter  of  discretion  on  the 
part  of  the  plaintiflf  whether  he  will  plead 
iiis  title  in  general  terms  or  allege  the 
specific  links  which  constitute  his  chain  of 
title. 

Bracket  v.  Wilkinson,  13  How.  Pr.  102; 
Wade  V.  Rusher  4  Bosw.  537;  Jones  v.  Co- 
hen, 82  X.  C.  75. 

The  wording  of  the  statute  of  limitations 
— **an  action  for  relief  on  the  ground  of 
fraud" — ^applies  only  to  an  action  the   ob- 


itors  o;  their  debts,  passes  from  the  fraudulent 
grantor  to  the  fraudulent  grantee  (it  may  be 
here  said  that  there  would  appear  to  be  no 
question  but  that  the  grantee  in  such  a  con- 
veyance must  be  .a  participant  in  the  fraud  in 
order  to  make  it  fraudulent  as  to  creditors,  ab, 
if  be  Is  a  bona  fide  purchaser  for  a  valuable 
consideration,  he  will  take  the  title  free  from 
the  claim  of  the  creditors)  ;  but  that,  so  far  as 
creditors  are  concerned,  and  for  the  purpose 
of  enabling  them  to  overcome  the  attempt  to 
defraud  them  of  the  payment  of  their  Just 
debts,  in  the  absence  of  special  statutes  on  the 
subject,  the  title  stlH  remains  in  the  fraudulent 
grantor,  and  may  lie  pursued  in  the  same  man- 
ner as  though  the  conveyance  had  not  been 
made.  This  is  not  only  so,  but  the  creditf  r 
is  given  by  equity  tribunals  relief  in  rendering 
the  legal  title  that  he  or  any  other  purchaser  at 
a  legal  sale  may  recover  and  obtain,  clear  and 
free  from  the  encumbrance  of  the  fraudulent 
conveyance. 

The  mere  rendering  and  docketing  of  a  judg- 
ment do  nut  change  the  legal  title  to  land  of 
the  Judgment  debtor,  whether  that  land  is  In 
his  name  or  has  been  previously  conveyed  in 
fraud  of  creditors.  It  merely  establishes  a  lieu, 
which  the  Judgment  creditor  can  reduce  to  a 
legal  title  by  the  levy  of  an  execution  issue'l 
upon  the  Judgment  and  a  sale  thereunder,  and 
consequent  sheriff's  deed   to   the  purchaser. 

And  a  sale  of  land  upon  an  execution  issued 
upon  a  Judgment  rendered  after  the  Judgment 
debtor  has  conveyed  his  land  in  fraud  of  cred- 
itors will  ordinarily  convey  to  the  purchaser 
at  such  execution  sale  the  legal  title  which  was 
originally  in  the  Judgment  debtor,  and  which, 
as  to  all  persons  except  creditors  of  the  latter, 
passed  to  his  fraudulent  grantee. 

And  statutes  which  declare  conveyances  made 
in  fraud  of  creditors  void  as  to  them  operate, 
not  only  upon  conveyances  directly  from  the 
debtor,  made  with  such  fraudulent  intent,  but 
also  upon  transfers  whereby  his  title  and  own- 
ership are  passed  to  another  for  the  like  dis- 
honest purpose  through  the  agency  of  a  judicial 
sale.  Lynch  v.  Burt.  1,32  Fed.  417;  Haas  v. 
Haas,  .H.J  La.  Ann.  88.':  Decker  v.  Decker,  1()8 
N.  y.  128,  15  N.  E.  307:  Burt  v.  C.  Gotzian  & 
Co.  43  C.  C.  A.  50.  102  Fed.  937  ;  Watson  v. 
BonHN.  53  C  T.  A.  h'io,  116  Fed.  157.  See  also 
r>obson  V.  Erwln,  18  N.  C.  (1  Dev.  &  B.  L.» 
5(jn.  infra,  II.  b. 

The  following  are  cases  of  the  class  men- 
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tioned,  i.  c,  where  the  debtor,  having  in  him- 
self the  legal  title  to  the  land,  conveys  the 
same  m  fraud  of  his  creditors : 

In  an  action  of  ejectment,  where  the  plain- 
tiff claimed  under  a  deed  from  his  father,  and 
the  defendant  claimed  that  such  deed  was  in 
fraud  of  the  creditors  of  the  father,  and  of- 
fered in  evidence  a  Judgment,  tieri  facias,  and 
sale  subsequent  to  the  convej'ance,  in  an  action 
against  the  grantor  In  the  deed,  and  that  the 
cause  of  action  originated  before  the  date  of 
the  deed,  and  the  land  was  sold  under  the  fieri 
facias  to  the  party  under  whom  the  defendant 
claimed  title,  the  court  instructed  the  jury  that, 
if  the  deed  was  made  with  Intent  to  hinder, 
delay,  and  defraud  the  creditors  of  the  grantor, 
the  defendant  was  entitled  to  recover :  and 
there  was  a  verdict  for  the  defendant.  Middle- 
ton  V.  Sinclair,  5  Cranch,  C.  C.  409,  Fed.  Cas, 
Xo.  0,.534. 

In  leaner  v.  Castleberry,  5  Ala.  277,  the 
court  said  that  It  was  unable  to  perceive  any 
rea8>on  why.  if  a  deed  fraudulent  as  to  credit- 
ors could  be  avoided  in  equity,  because  the 
statute  of  frauds  has  declared  It  void,  it  is 
not  alike,  void  at  law. 

In  High  V.  Nelms,  14  Ala.  350,  48  Am.  Dec. 
103,  the  court  said  that  there  is  no  principle 
better  settled  than  that  a  person  indebted  can- 
not make  a  valid  gift  of  his  property  to  the 
prejudice  of  his  creditors,  who  may,  under  or- 
dinary circumstances,  after  having  obtained 
judgment,  proceed  and  sell  the  property,  dis- 
regarding the  gift.  In  this  case,  where  it  ap- 
peared that  a  father,  being  indebted  at  the 
time,  had  made  a  voluntary  conveyance  of  land 
to  a  child,  such  conveyance  being  void  as  to 
existing  creditors,  a  charge  of  the  court  that, 
the  deed  being  absolutely  void,  the  sheriff 
might  sell,  notwithstanding  the  fraudulent 
grantor  was  not  in  possession  at  the  time  the 
judgment  was  obtained,  or  when  the  sheriff 
levied  on  the  land,  was  affirmed. 

A  judgment  creditor  may,  at  law,  proceed  t«> 
the  sale  under  execution  of  lands  which  his 
debtor  has  fraudulently  aliened ;  and  the  par- 
chaser  may,  in  ejectment,  recover  them  of  the 
friiudulenc  donee.  Flewellen  v.  Crane,  58  Ala. 
C-J7. 

In  J?mith  v.  Cockrell,  66  Ala.  64,  the  court 
said  :  "If  the  property  of  a  debtor  has  l>een 
conveyed  by  him  with  Intent  to  delay,  hinder, 
and  defraud  his  creditors,  it  remains,  as  to  his 
debts,  as  if  no  attempt  had  ever  been  made  to 
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ject  or  gravamen  of  which  is  relief  on  the 
ground  of  fraud,  e.  g.,  the  cancelation  of  a 
fraudulent  conveyance. 

Helms  V.  Oreen,  105  N.  C.  251,  18  Am.  St. 
Rep.  893,  11  S.  E.  470;  Potter  v.  Adams, 
12o  Mo.  118,  46  Am.  St.  Rep.  478,  28  S.  W. 
490;  Rogers  v.  Brown,  61  Mo.  187;  Hunter 
V.  Hunter,  50  Mo.  445;  Jackson  v.  Hol- 
brooke 36  Minn.  494,  1  Am.  St.  Rep.  683,  32 
N.  \V.  852. 

The  judgment  creditor  may  rest  exclusive- 
ly upon  his  rights  and  remedies  at  law, 
without  invoking  the  aid  of  a  court  of 
equity. 

Jackson  v.  Holbrook,  36  Minn.  494,  1  Am. 
St.  Rep.  683,  32  N.  W.  852. 

If  the  party  has  a  right  to  several  actions, 


one  is  not  necessarily  barred  because  the 
others  are. 

Lawb  v.  Clark,  5  Pick.  193;  Ivey  v. 
Owens  J  28  Ala.  641 ;  Angell,  Limitations  of 
Actions,  6th  ed.  §  72;  Stewart  v.  Thompson, 
32  Cal.  260;  Currier  v.  Studley,  159  Mass. 
25,  33  N.  E.  709;  Amaker  v.  New,  33  S.  C. 
28,  8  L.  R.  A.  687,  1 1  S.  E.  386. 

Messrs.  Cobb  ft  Wbeelwrigbt,  for  re- 
spondents : 

A  judgment  creditor  seeking  relief 
against  prior  fraudulent  conveyances  of 
land  has  the  choice  of  three  remedies:  He 
may  sell  the  debtor's  land  upon  execution, 
or,  secondly,  he  may  bring  an  action  in 
equity  to  remove  the  fraudulent  obstruction 
to  the  enforcement  of  his  lien,  or  thirdly,  he 
mav,  on  the  return    of    an    execution    un- 


convey  It.  As  to  creditors,  and  those  claiming 
under  them  and  in  their  right,  the  legal  title 
remains  In  the  Judgment  debtor  until  the  sale 
and  conveyance  by  the  sberlflF,  and  then  it  passes 
to  the  purchaser.  This,  because  the  fraudulent 
conveyance  is  treated  as  a  nullity, — as  if  it 
had  never  been.  The  purchaser's  title  Is  legal, 
or  it  is  nothing.  If  the  debtor's  conveyance, 
in  defiance  of  which  he  purchased,  is  fraudulent, 
then  his  title  acquired  at  the  sheriff's  sale  Is 
legal,  without  a  semblance  of  an  equitable  title 
entering  Into  It.  So,  If  the  debtor's  convey- 
ance is  not  fraudulent,  the  purchaser  has  no 
title,  legal  or  equitable."  Approved  and  fol- 
lowed In  Pettus  V.   Glover,  68  Ala.  417. 

The  lien  of  a  Judgment  operates  and  binds, 
not  only  the  property  subject  to  Its  mandate, 
which  Is  in  possession  of  the  Judgment  debtor, 
or  the  title  to  which  stands  in  his  name,  but 
It  operates  equally  on  all  such  property,  with  the 
title  to  which  he  has  parted  for  the  purpose  of 
hindering,  delaying,  and  defrauding  his  credit- 
ors, until  there  is  the  coming  In  of  a  bona  fide 
purchaser,  without  notice,  and  for  a  valuable 
consideration,  from  the  fraudulent  grantee  or 
donee  having  possession.  A  conveyance  or  trans- 
fer of  the  property,  though  It  may  be  valid  be- 
tween the  parties.  Is  Invalid — It  Is  void — as  to 
creditors;  and  they  may  disregard  it  entirely, 
and  proceed  to  levy  and  sell  the  property  under 
legal  process.  Mathews  v.  Mobile  Mut.  Ins. 
Co.  75  Ala.  85. 

The  existence  of  the  right  of  a  Judgment  cred- 
itor at  law  to  proceed  to  the  sale  under  execu- 
tion of  lands  which  his  debtor  has  fraudulent- 
ly aliened  does  not  Interfere  with  the  right  to 
resort  to  a  court  of  equity  for  the  vacation  of 
the  fraudulent  conveyance,  as  an  obstacle  in 
the  way  of  the  full  enforcement  of  the  Judg- 
ment, and  a  cloud  on  the  title  to  the  property. 
Flewellen  v.  Crane,  58  Ala.  627. 

While  creditors  may  disregard  entirely  a  con- 
veyance made  by  their  debtor  In  fraud  of  their 
rights,  and  proceed  to  levy  and  sell  the  prop- 
erty under  legal  process,  they  may  also  pro- 
ceed, in  a  court  of  equity,  to  remove  the  convey- 
ance or  transfer,  as  an  obstacle  to  the  advan- 
tageous enforcement  of  their  legal  rights;  as, 
whichever  la  the  remedy  they  elect  to  pursue. 
It  is  but  a  remedy  for  the  enforcement  of  the 
lien  of  the  fieri  facias.  Mathews  v.  Mobile 
Mut.  Ins.  Co.  7.5  Ala.  85. 

In  Rountree  v,  Marshall  (Ariz.)  59  Pac.  109, 
the  court,    in   aflSrmlng  a   Judgment  which   de- 
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clared  a  conveyance  of  tlie  property  which  had 
been  sold  to  the  plaintiff  on  an  execution  aft- 
er a  conveyance  fraudulent  as  to  the  credit- 
ors of  the  grantor,  who  was  the  Judgment  debtor 
In  the  execution,  had  been  made,  said.  In  an- 
swer to  the  claim  on  the  part  of  the  transferee 
that,  until  the  transaction  should  be  attacked 
for  fraud,  and  such  transfer  be  vacated  or  set 
aside,  the  legal  title  would  be  In  the  transferee, 
and  beyond  the  reach  of  legal  process  against 
the  Judgment  debtor  and  grantor,  and  that, 
therefore,  the  levy  on  and  sale  of  the  grantor's 
title  to,  and  lntei*e8t  In,  the  property  after  such 
deed,  and  before  any  proceedings  for  the  can- 
celation thereof,  conveyed  nothing  to  the  pur- 
chaser at  the  execution  sale, — that,  If  the  trans- 
action was  voidable,  that  doctrine  woul^  apply, 
but  that  a  deed  In  fraud  of  the  rights  of  credit- 
ors Is  absolutely  void,  and  conveys  no  legal 
interest ;  and  approved  the  doctrine  which  It 
was  stated  was  the  rule  In  California,  that 
under  the  statute  of  that  state,  which  was 
almost  Identical  with  that  of  Arizona,  the  at- 
tempted transfer  by  a  fraudulent  grantor  was 
ineffectual  to  devest  him  of  the  legal  title,  and 
vest  such  title  in  the  grantee,  and  therefore 
did  not  place  the  grantor's  title  beyond  the 
reach  of  legal  process  Invoked  In  aid  of  a  bona 
fide  creditor  of  such  fraudulent  grantor,  but 
that,  such  conveyance  being  void,  a  creditor 
Ignoring  the  Ineffectual  attempt  of  the  fraudu- 
lent grantor  to  make  such  transfer,  could  levy 
upon  and  sell  the  property  as  If  no  conveyance 
had  ever  been  made  by  the  debtor. 

Under  the  statutes  of  California,  as  con- 
strued In  Hager  v.  Shindler,  20  Cal.  47,  a 
conveyance  of  real  estate,  made  In  fraud  of 
the  creditors  of  the  grantor,  passes  no  title  to 
the  grantee,  and  a  sale  upon  execution  Issued 
upon  a  Judgment  against  the  grantor  rendered 
subsequent  to  the  fraudulent  conveyance  will 
pass  the  title  to  the  purchaser  at  the  execution 
sale.  In  this  case  the  court  said  that.  In  an 
action  to  have  certain  deeds  of  land  executed  by 
a  debtor,  fraudulent  and  void  as  against  the 
plaintiff,  a  purchaser  of  the  land  at  an  execu- 
tion sale  upon  a  Judgment  against  the  debtor 
rendered  after  said  fraudulent  conveyance,  set 
aside,  there  was  no  necessity  to  allege  the  In- 
solvency of  the  Judgment  debtor ;  but,  without 
the  allegation  or  proof  of  that  fact,  the  action 
might  be  maintained  to  set  aside  and  eradicate 
from  the  record  the  fraudulent  conveyance  a*? 
being  a  cloud  upon  the  title  which  was  In  the 
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satisfied,  bring  an  action  in  tlie  nature  of 
a  creditor's  bill,  to  have  the  conveyance  ad- 
judged fraudulent  and  void. 

Jackson  v.  Holbrook,  36  Minn.  494,  1  Am. 
St.  Rep.  683,  32  N.  W.  852;  Lane  v.  Innea, 
43  Minn.  137,  45  N.  \V.  4. 

The  deed  which  is  claimed  to  have  been 
fraudulent  is  not  void,  but  voidable,  and 
stands  as  a  valid  conveyance  until  declared 
void  by  some  court  of  competent  jurisdic- 
tion; so  that  plaintiff's  execution  sale  in 
itself  confers  no  title. 

Cogel  v.  Raph,  24  Minn.  196;  14  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  312;  Merrill  v. 
Bearing,  47  Minn.  137,  49  X.  W.  693; 
Stuart  v.  Loirry,  49  Minn.  90,  51  X.  W.  662: 
Freeman  v.  Brewster,  70  Minn.  203,  72  X. 
W.  1068;  Travelers'  Ins.  Co.  v.  Walker ,  77 


Alinn.  440,  80  X.  VV.  0l8;  Duxbury  v.  Boice, 
70  Minn.  113,  72  X.  W.  838. 

The  right  of  recovery  is  not  based  upon 
any  legal  title.  It  is  only  by  the  exercise 
of  equitable  powers  that  the  court  could 
decree  possession  to  plaintiff.  If  the  court 
could  not  exercise  such  equitable  powers  in 
a  direct  action  brought  to  set  aside  the 
deeds,  why  should  it  do  it  in  this  ca-i<* 
where  the  same  powers  must  be  exercised  in 
order  to  grant  to  plaintiff  the  possession 
which  he  demands  in  his  complaint. 

McMillan  v.  Cheeney,  30  Minn.  519.  16  X. 
W.  404. 

There  was  in  law  a  delivery  of  the  deed 
as  against  all  the  world. 

Crowley  v.  C.  A'.  Xelson  Lumber  Co.  66 
Minn.  400,  69  N.  W.  321;  Conlan  v.  Grace. 


plaintiff  as  the  purchaser  at  the  execution  sale. 
That  in  such  a  case  the  plaintiff,  by  his  pur- 
chase at  the  execution  sale,  Is  owner  in  Judg- 
ment of  law ;  but,  though  he  sues  as  owner, 
still  be  Is  clothed  with  the  rights  of  the  credit- 
or, and  stands  in  his  place  so  far  as  may  be 
necessary  for  the  protection  of  his  own  title. 

In  a  similar  action  to  remove  a  cloud  upon 
the  title  of  the  purchaser  at  an  execution  sale 
on  the  ground  that  the  conveyance  constitut- 
ing such  cloud  was  in  fraud  of  the  creditors  of 
the  grantor,  the  court,  after  approving  Hager 
v.  Shlndler,  29  Cal.  47,  said,  further,  that  the 
fraudulent  deed  was  void  as  to  the  creditor, — 
an  absolute  nullity, — and  for  this  reason  was 
not  In  his  way ;  and  that,  after  obtaining  his 
sheriff's  deed  on  the  sale  on  the  execution,  he 
was  in  a  position  to  recover  possession  of  the 
land,  notwithstanding  the  fraudulent  convey- 
ance, without  first  procuring  its  cancelation  In 
equity ;  that  he  could  protect  himself  against  It 
at  law,  and  there  was  no  necessity  for  going  Into 
equity  for  a  remedy.  The  only  substantial  rem- 
edy to  him,  requiring  relief  In  equity,  was, 
therefore,  that,  being  upon  the  record,  the 
void  deed  was  a  cloud  upon  the  title  to  the 
creditor  and  those  claiming  under  him.  and 
that  that  was  the  real  ground  of  the  relief 
sought  in  the  action.  Stewart  v.  Thompson,  32 
Cal.  260. 

In  lie  Beadle.  5  Sawy.  351,  Fed.  Cas.  No. 
1,1.')5,  the  statement  Is  made  by  the  court  that 
by  the  law  of  California  it  appears  to  have 
been  settled,  ever  since  the  case  of  Hager  v. 
Shlndler,  29  Cal.  47,  that  a  conveyance  In  fraud 
of  creditors  may  be  treated  by  the  judgment 
creditor  as  absolutely  void  ah  initio,  and  as 
If  nonexistent.  That  In  that  case  It  was  held 
that  the  purchaser  of  land  at  a  sheriff's  sale 
may  maintain  a  bill  to  set  aside  and  annul  as 
a  cloud  upon  the  title  a  deed  of  the  land  given 
before  the  Judgment  by  the  Judgment  debtor 
without  consideration  and  to  defraud  his  cred- 
itors :  and  ihnt  that  decision  had  been  followed 
or  approved  In  numerous  subsequent  cases. 

The  doctrine  of  Hager  v.  Shlndler,  29  Cal. 
47,  was  also  approved  In  Bull  v.  Ford,  6G  Cal. 
176,  4  Pac.  1175 :  .Tudson  v.  Lyford,  84  Cal. 
505,  24  rac.  286;  and  PMrst  N'at.  Bank  v. 
Maxwell.  123  Cal.  3G0.  69  Am.  St.  Rep.  64.  55 
Pac.  080.  In  the  last  case  the  court  said  that 
Re  Estes,  6  Sawy.  459,  3  Fed.  134,  5  Fed.  00. 
infra,  appeared  to  sustain  a  contrary  view  ;  but 
that,  as  the  point  was  conclusively  settled  by 
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California   decisions.    It   was   not   necessary   to 
review  It. 

The  purchaser  of  the  undivided  interest  of 
one  of  three  tenants  In  common  of  a  parcel  of 
land  conveyed  such  undivided  Interest  to  a 
son,  which  conveyance  was  fraudulent  as  to  bis 
creditors.  Thereafter  the  then  three  tenants  in 
common  (the  son  and  the  two  other  original 
common  tenants)  made  the  same  partition 
among  themselves  that  the  law  would,  and  ex- 
ecuted each  to  the  other  quitclaim  deeds  to 
effectuate  the  same.  It  was  held  that  a  Judg- 
ment creditor  of  the  father,  who.  bad  made  the 
conveyance  of  his  undivided  Interest  to  his  son 
in  fraud  of  creditors,  might  treat  the  parti- 
tion as  legal,  as  having  been  made  by  the  de- 
fendant, through  the  agency  of  the  son.  by 
means  of  his  deed,  although  at  the  same  time 
Insisting  that  It  was  void  so  far  forth  as  it  was 
designed  to  defraud  the  defendant's  creditors, 
and  of  this  the  defendant  had  no  right  to  com- 
plain. Staples  V.  Bradley,  23  Conn.  167.  60  Am. 
Dec.  630.  The  Judgment  creditor  had  levied  upon 
the  land  so  set  off  to  the  son  of  the  defendant 
as  the  property  of  the  latter,  and  caused  the 
same  to  be  set  off  co  him,  the  plaintiff  and 
Judgment  creditor ;  and  this  was  an  action  of 
ejectment  brought  to  recover  possession.  On 
the  trial  the  plaintiff  bad  offered  evidence  to 
prove  that  the  deed  o'f  the  defendant  to  his  son 
was  fraudulent  and  void,  as  against  the  credit- 
ors of  the  defendant,  of  whom  the  plaintiff  was 
one.  To  the  reception  of  this  evidence  the  de- 
fendant objected,  upon  the  ground  that  th>» 
plaintiff,  by  the  levy  of  his  execution,  had  ac- 
quired no  title  to  the  demanded  premises,  and 
the  trial  court  had  excluded  the  evidence.  The 
supreme  court  held'  that  the  the  testimony 
should  have  been  received,  and  granted  a  new 
trial.  It  would  seem  that  the  effect  of  the  de- 
cision was  that  the  plaintiff  had,  by  the  levy 
and  extension  of  his  execution,  secured  such  a 
legal  title  to  the  land  as  would  enable  bim  to 
maintain  the  ejectment  action. 

In  a  voluminous  opinion  in  Colquitt  v.  Thom- 
as, 8  Ga.  258,  In  considering  the  effect  of  what 
was  c'almed  to  be  a  vendor's  Hen.  the  question 
as  to  subjecting  the  land  under  consideration 
to  a  judgment  bring  also  under  consideration. 
the  court.  In  stating  all  that  might  be  proved 
under  the  brief  Issue  arising  where  one  claimed 
real  property  levied  upon  by  an  execution,  said 
"Prima  facie,  the  property  belongs  to  the  de- 
fendant at  the  date  of  plaintiff's  Judgment,  and 
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30  Minn.- 276,  30  N.  W.  880;  Thompson  v. 
Eaaton,  31  Minn.  99,  16  N.  W.  542. 

Brown,  J.,  delivered  the  opinion  of  the 
court : 

Action  to  recover  the  possession  of  real 
estate,  which  was  dismissed  on  the  trial 
in  the  court  below,  and  plaintiff  appealed 
from  an  order  denying  a  new  trial. 

The  complaint  alleges  substantially  the 
following  facts:  On  December  3,  1888,  one 
Austin  Knights  was  the  owner  of  the  real 
estate  in  question,  and  was  then  indebted  to 
plaintiff  in  the  sum  of  $160.  That  on  or 
about  Januaiy  1,  1889,  he  executed  and 
caused  to  be  recorded  a  deed  of  the  property 
to  Michael  Knights,  his  brother.  That  the 
deed  was  without  consideration,  and  was  ex- 


ecuted and  recorded  for  the  sole  purpose  of 
placing  the  property  beyond  the  reach  of  the 
creditors  of  Austin  Knights,  and  to  hinder, 
delay,  and  defraud  them.  Though  it  was 
claimed  on  the  argument  that  the  deed  was 
never  in  fact  delivered,  the  facts  stated  in 
the  complaint  show  a  delivery,  beyond  any 
serious  doubt.  It  is  alleged  that  the  deed 
was  executed  and  recorded  pursuant  to  a 
conspiracy  between  the  two  Knights,  and 
for  the  purpose  of  hindering  and  defrauding 
creditors.  Clearly,  they  intended  the  title 
to  pass  from  one  to  the  other,  and  the  de- 
livery of  the  deed  is  sufficiently  shown.  The 
complaint  further  alleges  that  on  the  23d 
day  of  May,  1890,  in  an  action  brought  by 
plaintiff  in  the  district  court  of  Wright 
county    against    Austin    Knights,    plaintiff 


the  Hen  attaches,  and  the  claimant  is  driven 
to  show  whatever  he  can  show,  to  remove  the 
presumption,  and  to  displace  the  lien.  But  if 
the  title  to  the  claimant  be  older  than  the 
'date  of  the  judgment,  .  .  .  then  the  plain- 
tilT  may  proceed  to  show,  notwithstanding  that 
fact,  that  the  property  is  the  property  of  the 
defendant  In  execution,  and  liable  to  his  Judg- 
ment. For  example,  he  may  show  that  the  con- 
veyance of  the  property,  by  the  defendant  In 
execution,  was  with  Intent  to  delay,  hinder, 
and  defeat  him,  as  a  creditor,  and  that  the 
claimant  had  notice  of  such  intention,  and  claim 
thereby  the  protection  of  the  statute  13  Eliza- 
beth." The  decision  is  not  of  particular  force 
upon  the  subject  under  consideration,  but  it 
would  indicate  that,  in  the  mind  of  the  Judge 
who  wrote  the  opinion  at  least,  there  was  such 
a  title  In  the  claimant,  which  it  was  necessary 
to  demolish  as  fraudulent  In  order  to  retain 
the  lien  of  execution  and  secure  the  title  by  a 
sale  under  it. 

Where  an  attachment  had  been  Issued  and 
levied  upon  land  previously  conveyed  by  the 
attachment  debtor  In  fraud  of  his  creditors, 
whenever  there  has  been  a  final  Judgment  as- 
certaining the  Indebtedness,  the  judgment  lien 
relates  back  to  the  date  of  the  levy,  upon  the 
attachment,  as  against  the  Judgment  debtor 
and  his  fraudulent  grantee,  or  as  against  any- 
one purchasing  the  real  estate  as  the  property 
of  the  judgment  debtor  subsequent  to  the  at- 
tachment :  and  the  title  of  the  purchaser  at  a 
sale  under  the  Judgment  dates,  as  against  such 
Iiarties,  from  the  date  of  the  levy  of  the  attach- 
ment. McClellan  v.  Solomon,  23  Fla.  437,  11 
Am.   St.  Rep.   381,  2  So.  825. 

But  In  Gormerly  v.  Chapman.  31  Ga.  421, 
where  a  judgment  creditor  had  levied  upon 
certain  real  property  which  was  claimed  by 
another,  and  \v  the  Issue  which,  imder  the  pro- 
visions of  the  statutes  of  Georgia,  may  be  raised 
under  such  circumstances,  the  jury  had  found 
that  the  conveyance  from  the  judgment  debtor 
to  the  claimant  was  made  with  intent  to  delay 
and  defraud  his  creditors,  and  that  such  Inten- 
tion was  known  to  the  claimant  at  the  time, 
the  court  held  that,  the  conveyance  of  the  land 
to  the  claimant  being  void  as  to  the  creditors 
of  the  Judgment  debtor,  they  had  the  right  to 
levy  on  it  in  satisfaction  of  their  debts,  even 
though  the  Judgment  debtor  had  other  land. 

An  assignment  or  transfer  by  a  debtor,  insolv- 
ent at  the  time,  of  any  kind  or  character  of 
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property,  when  any  trust  or  benefit  Is  reserved 
to  the  assignor,  Is  fraudulent  and  void.  Ga. 
Civ.  Code,  fi  2605.  Being  void,  such  transfer  or 
assignment  may  be  attacked  by  a  party  Inter- 
ested, in  either  a  direct  or  collateral  legal  pro- 
ceeding, when  it  Is  sought  to  be  set  up.  If 
an  assignment  or  transfer  of  this  character  is 
made  to  a  named  trustee  with  power  of  sale, 
an  execution  of  the  power  conveys  no  title  to 
the  purchaser,  and  a  deed  purporting  to  con- 
vey to  him  any  part  of  the  property  so  trans- 
ferred is  likewise  void  and  the  property  Is 
subject  to  the  execution  of  a  creditor.  Cole- 
man &  B.  Co.  V.  Rice,  115  Ga.  510,  42  S.  B.  5. 

As  to  creditors,  a  conveyance  made  In  fraud 
of  their  rights  Is  absolutely  void,  and  a  credit- 
or of  the  grantor  In  such  a  deed  may  levy  upon 
the  land  thereby  attempted  to  be  conveyed  and 
sell  the  same,  and,  after  receiving  the  sheriff's 
deed,  may  maintain  a  suit  In  equity  to  have  such 
fraudulent  deed  set  aside  as  a  cloud  upon  his 
title.     Gould  V.  Stelnlnirg,  84  111.  170. 

Under  the  statute  of  Illinois,  in  order  to  ren- 
der a  judgment  a  lien  upon  land  fraudulently 
conveyed  by  a  Judgment  debtor,  an  execution 
must  be  issued  on  the  Judgment,  and  the  lands 
subjected  to  a  sale  in  payment  of  the  Judg- 
ment, before  an  action  in  equity  may  be  main- 
tained to  set  aside  the  fraudulent  conveyance ; 
as  such  suit  could  not  be  sustained  if  the  judg- 
ment was  not  a  Hen  upon  the  land,  and  no  lien 
would  exist  unless  an  execution  had  been  is- 
sued within  a  year.     Weis  v.  TIerman,  91  111. 

Under  the  statute  which  provides  that  fraudu- 
lent conveyances  shall  be  held  void  as  against 
creditors,  creditors  have  the  right  to  treat  such 
conveyances  as  void,  and  may  levy  attachments 
specially  on  the  land  thus  fraudulently  conveyed 
as  the  proi)erty  of  the  Judgment  debtor,  the 
grantor  In  the  fraudulent  deed,  and  such  at- 
tachments become  a  Men  against  the  lands  with 
the  same  effect  as  if  the  fraudulent  conveyance 
had  never  been  made ;  and  so,  where  one  credit- 
or of  such  a  fraudulent  grantor  had  thus 
caused  writs  of  attachments  to  be  levied  spe- 
cially upon  the  lands  sought  to  be  conveyed  by 
the  fraudulent  deed,  and  thereafter  another 
creditor  recovered  Judgment  against  the  grant- 
or and  caused  execution  to  be  issued  and  levied 
upon  the  same  lands,  and  they  thereafter  filed 
their  bill  In  equity  against  the  judgment  debtor 
and  his  grantee,  seeking  to  have  the  conveyance 
made  by  the  former  set  aside  as  made  in  fraud 
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recovered  a  judgment  for  the  indebtedness 
due  him,  which  judgment  was  duly  dock- 
eted as  required  by  statute.  Thereafter  an 
execution  was  duly  issued  upon  such  judg- 
ment, and  the  property  in  question  levied 
upon,  and  on  April  15,  1893,  sold  by  the 
sheriff;  plaintiff  being  the  purchaser  at  the 
sale.  It  further  alleges  that  on  May  31, 
1897,  Michael  Knights,  the  alleged  fraud- 
ulent grantee  of  Austin  Knights,  conveyed 
the  property  to  one  Carroll;  that  on  Febru- 
ary 11,  1899,  Carroll  conveyed  it  to  defend- 
ant in  this  action;  and  it  also  alleges  that 
Carroll  and  this  defendant  had  notice  prior 
to  their  purchase  of  the  fraudulent  char- 
acter of  the  deed  from  Austin  to  Michael; 
that  defendant  is  in  possession  of  the  prop- 
erty; and  the  prayer  for  relief  is  that  such 


possession  be  awarded  to  plaintiff.  Plain- 
tiff does  not,  in  his  demand  for  relief,  ask 
to  have  the  alleged  fraudulent  conveyance 
yet  aside,  or  the  record  thereof  canceled,  but 
rtimply  demands  judgment  for  the  possession 
of  the  premises.  This  action  was  com- 
menced September  25,  1899, — more  than  ten 
years  after  the  date  of  the  alleged  fraudu- 
lent convevanoe,  and  more  than  six  vears 
after  the  sale  on  execution.  The  complaint 
does  not  allege  when  plaintiff  discovered  the 
alleged  fraudulent  character  of  the  convey- 
ance from  Austin  to  Michael.  The  answer 
of  defendant  denies  that  the  conveyanoe  was 
fraudulent;  alleges  that  it  was  made  in 
good  faith;  that  defendant  was  a  purchaser 
of  the  property  for  a  valuable  considera- 
tion;   sets  up  certain  improvements  under 


of  creditors,  and  to  subject  the  land  to  sale  un- 
der their  judgments,  the  attaching  creditor,  by 
virtue  of  tlie  lien  thus  acquired,  obtained  a  pri- 
ority over  the  subsequent  Judgment  creditor ; 
and  his  claim  is  entitled  to  be  first  satisfied  out 
of  the  land  in  question.  McKiuney  v.  Farmers' 
Nat.  Bank.  104  111.  180. 

In  Ilallorn  v.  Trum,  125  111.  247,  17  N.  E. 
823,  it  was  held  that,  where  a  debtor  has  con- 
veyed his  land  prior  to  a  recovery  of  Judg- 
ments against  him  with  a  fraudulent  intent  to 
defeat  the  rights  of  bis  creditors,  there  is 
nothing  upon  which  the  lien  of  such  Judgments 
can  attach,  and  no  importance  Is  to  be  at- 
tached to  the  fact  that  one  was  rendered  prior 
to  the  rendition  of  the  other,  and,  the  legal  title 
having  passed  from  the  Judgment  debtor  before 
the  rendition  of  either  Judgment,  by  a  valid 
deed  as  between  him  and  bis  grantee,  the  Judg- 
ments did  not  iNfCome  liens  on  the  lands  con- 
veyed, in  the  order  of  their  rendition :  and  in 
order,  therefore,  to  determine  the  priority  of 
Ileus  between  the  two  contesting  creditors,  the 
court  must  look  to  the  proceedings  in  equity  In- 
stituted by  them  to  remove  the  fraudulent  con- 
veyance, and  subject  the  lands  to  the  satisfac- 
tion of  their  Judgments. 

These  two  cases  would  seem  to  indicate  that, 
while  a  Judgment  becomes  a  lien  generally  on 
all  real  property,  the  title  to  which  is  in  the 
Judgment  debtor,  it  would  not  be  a  lien  upon 
the  property  which  he  had.  previous  to  the 
rendition  thereof,  conveyed  in  fraud  of  credit- 
ors ;  yet  an  attachment  against  the  specific  prop- 
erty thus  fraudulently  conveyed  will  in  Illi- 
nois be  treated  with  the  same  consideration  in 
favor  of  the  priority  of  the  creditor  procuring 
it  as  though  he  had  brought  an  equity  action 
either  after  a  sale  of  the  specific  property  on 
execution  to  set  aside  the  fraudulent  deed  as  a 
cloud  upon  his  title,  or  to  set  aside  the  deed 
as  to  him  as  fraudulent  after  the  return  of  an 
execution   nulla   bona. 

In  Takolt  v.  Grant  Wire  &  Spring  Co.  131 
111.  248.  2.-;  X.  E.  403.  the  court,  in  deciding  an- 
other qu<^8tion.  enunciated  the  doctrine  laid 
down  In  Ilallorn  v.  Trum,  125  111.  247,  17  N. 
K.   S2:{. 

The  same  doctrine  was  held  In  Union  Nat. 
Bank  v.  Lane,  177  111.  171,  69  Am.  St.  Rep. 
216,  52  N.  E.  361,  and  in  that  case  the  court 
remarked  upon  the  difference  in  the  position  of  a 
creditor  wlio  simply  Issued  an  execution  upon 
his  Judgmeut,  and  the  sheriff  indorsed  a  levy 
07  L.  R.  A. 


upon  the  execution  and  a  certificate  of  such 
levy  was  filed  for  record  In  the  recorder's  of- 
fice but  no  sale  made  thereunder,  and  that  of 
a  creditor  who  had  elected  to  treat  the  land 
fraudulently  conveyed  by  his  debtor  as  the 
proi>erty  of  the  latter,  levied  on  it.  had  It  sold, 
and  obtained  a  sheriff's  deed  therefor,  and 
then  brought  his  bill  to  remove  the  fraudulent 
conveyance ;  and  said  It  was  not  necessary  to 
determine  at  what  step  of  such  proceedings, 
made  effective  by  the  sheriff's  deed,  the  lien 
would  attach,  for  the  reason  that  In  this  case 
the  creditor  did  not  pursue  this  remedy,  but, 
after  making  the  levy,  and  after  another  creditor 
had  filed  bills  to  set  aside  the  conveyance,  filed 
its  bill. 

Where  an  attachment  had  been  levied  upon 
land  which  had  been  previously  conveyed  by 
the  attachment  debtor  to  another  In  fraud  of 
his  creditors,  and  the  attachment  suit  had  pro- 
ceeded to  Judgment,  and  at  a  sale  under  an  ex- 
ecution issued  upon  such  Judgment  another 
Judgment  creditor  had  bid  upon  the  lands  an 
amount  sufficient  to  satisfy  both  Judgments.  It 
was  permissible  to  the  Judgment  creditor,  who 
had  made  such  bid.  to  decline  to  complete  the 
bid  by  payment  of  the  amount  thereof,  for  the 
reason  that  the  title  to  the  land  did  not  stand 
in  the  attachment  debtor  (and  Judgment  credit- 
or K  and  such  title  was  not  aflPecte^  by  the 
sale,  and  there  was  no  actual  satisfaction  of 
the  Judgment  in  attachment,  or  that  in  favor 
of  the  Judgment  creditor  making  the  bid,  which 
would  preclude  the  latter  from  thereafter  pro- 
ceeding in  equity  to  set  aside  the  fraudulent 
transfer  in  order  that  his  execution  might  be 
levied  on  the  land.  Scott  v.  Aultman  Co.  211 
111.   612,   71   N.   E.   1112. 

A  Judgment  creditor  has  a  right  to  sell  lands 
under  execution,  notwithstanding  they  may  have 
been  fraudulently  alienated.  Such  creditor  has 
a  right  to  treat  the  fraudulent  deed  as  a  nul- 
lity, and  hold  the  property  to  levy  and  sale  un- 
der execution  the  same  as  if  such  transfers  had 
not  been  attempted.  Wlilard  v.  Masterson,  160 
111.  44.'{.  43  K.  E.  771.  The  court  said  that  In 
such  a  case  the  creditor  may  treat  the  debtor 
as  the  owner  of  the  property,  and  pursue  his 
proper  remedy  at  law  as  If  the  title  was  un- 
embarrassed by  the  pretended  deed,  and  ap- 
proved and  affirmed  a  statement  In  Gallman  ▼. 
I'errie.  47  Miss.  131,  that  the  Jurlsdictloa  of 
a  court  of  equity  is  ample,  either  before  or 
after  a  sale  under  a  judgment,  to  set  aside  a 
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the  occupying  claimant's  act;  and  pleads  the 
statute  of  limitations.  Plaintiff,  in  reply, 
puts  in  issue  the  new  matters  alleged  in  the 
answer,  but  does  not  set  forth  any  facts  to 
obviate  defendant's  plea  of  the  statute  of 
limitations.  No  attempt  is  made  to  bring 
the  case  within  any  of  the  exceptions  pre- 
venting the  running  of  the  statute. 

At  the  trial  the  court  dismissed  the  ac- 
tion, upon  defendant's  motion,  on  the  ground 
that,  upon  the  face  of  the  pleadings,  plain- 
tiff's cause  of  action,  if  any  he  had,  was 
barred  by  the  statute  of  limitations,  the 
same  not  having  been  commenced  within  six 
years  after  the  discovery  of  the  fraud  com- 
plained of;  and  this  order  dismissing  the 
action  is  the  only  error  complained  of  bj' 
appellant.    The  position  of  appellant  is  that 


the  question  of  the  statute  of  limitations 
has  no  application  to  this  case.  It  is  in- 
sisted that,  though  the  complaint  sets  out 
all  the  facts, — those  upon  which  plaintiff 
relies  to  establish  his  title  to  the  property, 
and  those  upon  which  he  relies  to  impeach 
defendants'  title, — the  action  is  one  in  eject- 
ment, pure  and  simple,  and  that  the  ques- 
tion whether  the  convevance  from  Austin  to 
Michael  Knights  was  fraudulent,  and  made 
for  the  purpose  of  hindering  and  defrauding 
creditors,  and  therefore  void  as  to  them, 
is  merely  incidental  to  the  relief  he  demands, 
which  he  insists  may  be  determined  without 
reference  to  the  statute  of  limitations. 

Where  property  is  transferred  by  an  in- 
solvent debtor  for  the  purpose  of  placing  it 
beyond  the  reach  of  creditors  and  defrauding 


deed  made  in  fraud  of  creditors, — before  sale. 
in  order  that  the  creditors  may  realize  the  full 
value  of  the  property  by  offering  an  unem- 
barrassed title  to  bidders ;  after  sale,  so  that 
the  clouds  which  obscure,  and  which,  if  per- 
mitted to  remain,  might  endanger  it,  may  be  put 
away. 

Real  property  conveyed  by  a  husband  pend- 
ing an  action  of  divorce  against  him  by  his 
wife.  In  which  action  he  was  restrained  by  an 
order  of  the  court  from  conveying  such  prop- 
erty, all  of  which  was  Icnown  to  the  grantee  at 
the  time  of  the  conveyance,  makes  the  same 
fraudulent ;  and  the  purchaser  at  the  sale  under 
an  execution  Issued  upon  a  Judgment  for  ali- 
mony in  the  divorce  action  will  take  a  good  title 
as  against  the  fraudulent  grantee.  Frakes  v. 
Brown,  2  Blackf.  295. 

Under  the  statutes  of  Indiana  providing  that 
a  judgment  shall  be  a  lien  upon  real  estate  and 
chattels  real,  liable  to  execution,  and  that 
lands  fraudulently  conveyed  with  intent  to  delay 
or  defraud  creditors  shall  be  liable  to  all  Judg- 
ments and  attachments,  and  to  be  sold  on  ex- 
ecution against  the  debtor,  a  Judgment  against 
one  who  had  made  a  fraudulent  conveyance  of 
his  real  estate  previous  to  the  docketing  there- 
of becomes  a  lien  and  charge  upon  such  real 
estate.     Re  liOwe,  19  Fed.  589. 

If  the  deed  of  a  debtor  to  his  land  is  ac- 
tually fraudulent,  then  his  execution  creditor 
may  disregard  it,  and,  without  attacking  it, 
levy  his  execution  upon  and  sell  it  for  his  debt. 
As  against  the  fraudulent  transferee,  the  cred- 
itor may  seize  the  property  as  that  of  the 
fraudulent  debtor ;  and  the  title  that  may  be 
thus  acquired  is  not  a  mere  equity  or  right  to 
control  the  legal  title,  and  have  the  fraudulent 
sale  vacated  by  an  appropriate  proceeding,  but 
it  is  the  legal  title  itself  against  which  the 
fraudulent  transfer  Is  no  transfer  at  all,  as  the 
legal  title  remains  in  the  debtor,  as  to  bis 
creditors,  notwithstanding  the  fraudulent  trans- 
fer, and  the  possession  of  the  fraudulent  trans- 
feree may  properly  be  regarded  as  that  of  the 
debtor ;  and,  where  such  a  Judgment  creditor 
has  levied  bis  execution  previous  to  the  com- 
mencement of  an  action  in  equity  by  another 
Judgment  creditor,  In  which  action  the  fraudu- 
lent transfer  is  declared  to  be  such,  the  pur- 
chaser at  the  execution  sale  will  be  given  a 
priority  over  the  plaintiff  In  the  equity  ac- 
tion. Scott  V.  Scott,  85  Ky.  385,  3  S.  W. 
698,  5  S.  W.  423. 
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A  fraudulent  deed  passes  no  title,  and  land 
fraudulently  conveyed  by  a  debtor  may  be  levied 
upon  by  his  creditor.  Snapp  v.  Orr,  4  Ky.  L. 
Rep.  355. 

By  the  statutes  of  Maine  a  levy  may  be  made 
upon  the  land  fraudulently  conveyed  by  a 
debtor,  t.  c,  land  of  which  the  debtor  had  the 
legal  title  before  the  conveyance,  and  by  an- 
other statute  all  real  estate  liable  to  be  thus 
taken  in  execution  may  be  attached  on  mesne 
process ;  and  by  such  attachment  the  creditor 
acquires  a  lien  upon  the  property  which  is 
preserved  and  perfected  by  the  levy,  so  as  to 
be  good  against  any  intervening  conveyance. 
In  Hall  V.  Sands,  52  Me.  355,  the  court  said 
that  the  statutes  13  Eilz.,  chap.  5,  and  27  Ellz., 
chap.  4,  although  entirely  distinct,  had  often 
been  connected,  for  the  reason  that  a  voluntary 
conveyance  by  an  insolvent  debtor  Is  also  pre- 
sumed to  have  been  fraudulent,  with  the  reser- 
vation of  a  secret  trust  for  his  own  benefit ; 
and  that,  such  a  conveyance  being  void  for  one 
reason  as  to  one  class  of  persons,  and  void 
for  another  reason  as  to  another  class,  some  con- 
fusion had  resulted  in  the  Judicial  decisions. 

If  a  debtor  had  the  legal  title  to  land  levied 
upon  when  the  debt  was  contracted  upon  which 
the  Judgment  was  rendered,  execution  Issued, 
and  levy  made,  if  a  conveyance  from  the  debtor 
to  his  wife,  and  from  her  to  another  previous 
to  such  Judgment.  Is  In  fraud  of  the  creditors  of 
the  grantor,  a  creditor  thus  defrauded  may 
levy  his  execution  on  the  land  fraudulently  con- 
veyed, and  then  proceed  to  perfect  his  title 
by  bill  in  equity.  Wyman  v.  Fox,  59  Me.  100 ; 
Wyman  v.  Richardson,  62  Me.  293. 

A  deed  fraudulent  as  to  the  creditors  of  the 
grantor  is  good  as  between  the  parties,  but  void 
as  against  creditors,  and,  when  dealing  witn 
the  property  In  behalf  of  creditors,  the  law 
treats  It  as  If  no  deed  had  been  made ;  as  to 
them  It  Is  no  deed  at  all.  And  a  creditor  whose 
Judgment  is  subsequent  to  the  deed  may  levy 
upon  and  sell  the  land  ;  and  the  purchaser  takes 
all  that  the  grantor  owned  in  the  property  at 
the  time  of  the  conveyance,  and  is  substituted 
by  law  In  the  place  of  the  Judgment  debtor. 
Splndler  v.  Atkinson,  3  Md.  409,  56  Am.  Dec. 
755. 

Under  the  statute  of  Massachusetts.  If  an 
execution  on  u  Judgment  be  levied  and  extend- 
ed upon  lands  the  lands  are  appraised  at  their 
true  value,  and  the  creditor  holds  the  land  In 
fee,  subject  to  redemption  by  his  debtor  in  one 
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them,  the  defrauded  creditor  has  the  elec- 
tion of  one  of  three  remedies :  First,  he  may 
place  his  demand  in  judgment,  levy  upon  the 
property  alleged  to  have  been  fraudulently 
transferred,  cause  the  same  to  be  sold  under 
execution,  and  leave  the  purchaser  at  the 
sale  to  contest  the  validity  of  the  fraudulent 
grantee's  title;  second,  he  may  bring  suit 
aj?ainst  the  grantor,  and,  upon  the  recovery 
of  judgment  against  him,  bring  an  action  in 
equity  to  remove  the  alleged  fraudulent  con- 
vevance  as  an  obstruction  to  the  enforcement 
of  his  lien,  and  await  the  result  of  the  action 
before  selling  the  property;  or,  third,  he 
may,  on  the  return  of  his  writ  of  execution 
unsatisfied,  bring  an  action  in  the  nature  of 
a  creditors'  bill  to  have  the  conveyance  ad- 
judged fraudulent  and  void  as  to  his  judg- 


ment, and  have  the  land  sold  by  a  receiver, 
or  other  oflScer  of  the  court,  and  the  proceeds 
applied  to  the  satisfaction  of  his  claim. 
Jackson  v.  Holbrook,  36  Minn.  494,  1  Am. 
St.  Rep.  683,  32  N.  W.  852.  Plaintiflf  in 
this  action  adopted  the  first, — proceeded  to 
judgment  on  his  claim,  the  issuance  of  an 
execution,  and  the  sale  of  the  property  there- 
under; and  it  is  his  contention  at  this  time 
that  the  legal  title  to  the  property  passed  to 
him  at  such  sale,  entitling  him  to  its  pos- 
session. This  is  not  strictly  true;  for  the 
question  whether  the  legal  title  was  vested 
in  him  by  the  sale  on  execution  depends  upon 
the  further  question  whether  the  conveyance 
alleged  to  have  been  executed  to  hinder  and 
defraud  creditors  was  so  executed,  in  point 
of  fact.      Presumptively,  the  transfer   was 


year,  and  in  the  absence  of  redemption  within 
that  time  absolutely  forever.  Gore  v.  Brazier, 
3  Mass.  523,  3  Am.  Dec.   182. 

In  holding  that,  in  order  to  avoid  a  deed  as 
made  without  consideration  and  fraudulent  as 
to  creditors,  a  creditor  of  the  grantor  must  not 
only  levy  upon  the  land,  but  must  have  the 
same  appraised  and  extend  the  execution  there- 
on before  he  can  have  a  right  to  a  writ  of 
entry  as  against  the  fraudulent  grantee,  the 
court.  In  Leonard  v.  Bryant,  2  Cush.  32,  said : 
"If  any  creditor  of  the  grantor  would  avoid  the 
deed,  as  made  without  consideration,  and  there- 
fore fraudulent  as  respects  creditors,  he  must 
do  so  by  an  extent  upon  the  land  by  a  levy 
duly  made,  which  would  avoid  such  voluntary 
deed  of  the  debtor."  To  the  same  effect,  Foster 
V.  Duraut.  2  Gray,  538. 

A  Judgment  creditor  may,  notwithstanding  a 
conveyance  of  his  real  estate  by  the  judgment 
debtor,  made  with  intent  to  hinder,  delay,  or 
defraud  creditors,  levy  upon  and  sell  the  real 
estate,  because  as  to  the  creditor,  to  defraud 
whom  the  conveyance  Is  made,  it  is  void.  Camp- 
bell V.  Jones,  25  Minn.  155. 

A  Judgment  creditor  seeking  relief  against 
prior  fraudulent  conveyances  of  land  has  the 
choice  of  three  remedies.  He  may  sell  the  debtor's 
land  upon  execution  issued  on  his  Judgment, 
and  leave  the  purchaser  to  contest  the  validity 
of  the  defendant's  title  in  an  action  of  eject- 
ment ;  or,  secondly,  he  may  bring  an  action  in 
equity  to  remove  the  fraudulent  obstruction  to 
the  enforcement  of  his  Hen  by  execution,  and 
await  the  result  of  the  action  before  selling 
the  property ;  or,  thirdly,  he  may,  on  the  re- 
turn of  an  execution  unsatisfied,  bring  an  ac- 
tion in  the  nature  of  a  creditor's  bill,  to  have 
the  conveyance  adjudged  fraudulent  and  void  as 
to  his  Judgment,  and  the  land  sold  by  a  re- 
ceiver or  other  officer  of  the  court,  and  the  pro- 
ceeds applied  to  the  satisfaction  of  the  Judg- 
ment, as  In  the  case  of  equitable  Interests  the 
debtor's  assets  are  reached  and  applied.  In 
the  first  two  classes  the  creditor  will  have  en- 
forced his  Judgment  at  law,  and  the  sale  upon 
execution  must  necessarily  be  subject  to  prior 
statutory  liens.  The  purchaser  in  such  case 
succeeds  to  such  title  only  as  the  debtor  had, 
trentlng  the  debtor's  fraudulent  transfer  as 
void.  Ah  to  cases  falling  within  the  second 
class,  the  object  of  the  equitable  suit  is  to 
make  the  legal  remedy  more  effective.  In  such 
case  no  trust  Is  created  In  respect  to  the  prop- 
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erty,  but  the  creditor  falls  back  upon  his  legal 
remedy,  and,  instead  of  bringing  his  equitable 
suit  before  the  sale,  be  may,  if  necessary, 
maintain  it  after  sale  in  the  form  of  an  action 
to  remove  a  cloud  from  his  title.  The  court 
said  it  was  not  necessary  to  determine  whether. 
If  the  proceedings  had  fallen  within  the  third 
class  above  mentioned,  and  the  sale  had  been 
made  by  a  receiver,  and  the  senior  judgment 
creditors  had  not  been  brought  In,  the  rule 
would  have  been  otherwise,  but  that  It  was  held 
in  Chautanque  County  Bank  v.  Rlsley,  19  N.  Y. 
369,  75  Am.  Dec.  347,  that  it  would  not,  and 
that  the  soundness  of  the  conclusion  in  that 
case,  that  a  statutory  lien  upon  real  estate 
cannot  be  devested  by  the  court  In  proceedings 
to  which  the  holder  is  not  a  party,  can  hardly 
be  questioned.  Jackson  v.  Holbrook,  36  Minn. 
494,  1  Am.  St.  Rep,  683,  32  N.  W.  852. 

Just  what  these  cases  hold  as  to  where  the 
legal  title  to  land  conveyed  in  fraud  of  creditors 
resides,  seems  to  have  been  the  contention  be- 
tween the  majority  of  the  court  In  Bbasik  v. 
MiXNEAPOLia  Bbewing  COMPANY,  and  the  dis- 
senting chief  Justice,  the  prevailing  opinion  con- 
taining the  statement  that  that  court  had  never 
held  that  the  act  of  the  creditor  In  causing  the 
property  alleged  to  have  been  fraudnlently 
transferred  to  be  levied  upon  and  sold  on  exe- 
cution against  the  fraudulent  grantor  operated 
to  vest  the  absolute  title  to  the  property  in 
the  purchaser  at  the  sale ;  while  the  dissenting 
Justice  stated  that  that  was  exactly  what  was 
decided  in  Campbell  v.  Jones  and  Jackson  v. 
Holbrook. 

Under  the  Mississippi  statute  which  con- 
demns a  fraudulent  conveyance  to  be  null  and 
void  as  to  the  creditor,  he  has  precisely  the 
same  extent  of  right  against  the  property  em 
braced  in  it  as  though  it  had  never  been  made. 
In  effect,  the  debtor  owns  the  property  with  the 
same  extent  of  Interest  as  though  he  never  had 
conveyed,  and  the  creditor  has  a  lien  under  his 
judgment,  quite  as  controlling  over  the  title  as 
though  the  fraudulent  deed  had  never  been  exe- 
cuted, and  may  treat  his  debtor  as  owner  of  the 
property  and  may  pursue  his  process  for  sat- 
isfaction as  if  the  title  were  unembarrassed  by 
the  fraudulent  deed.  Thomason  v.  Neeley,  50 
Miss.  310 ;  Shaw  v.  Millsaps,  50  Miss.  380. 

In  the  latter  case  it  was  said  that  a  sale  of 
the  property  under  the  execution  would  pass  a 
good  title,  quite  as  available  as  though  the 
fraudulent  deed  had  not  been  executed. 
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made  in  good  faith,  with  honest  motives,  and 
for  a  valuable  oonsideration.  The  burden 
was  upon  plaintiff  to  prove  to  the  contrary, 
and,  manifestly,  until  he  established  that 
fact,  and  obtained  a  judicial  determination 
of  it,  the  legal  title  to  the  property  re- 
mained in  the  alleged  fraudulent  grantee. 
Transfers  of  property  made  for  the  purpose 
of  hindering  and  defrauding  creditors  are 
not  absolutely  void.  They  are  only  voidable, 
at  the  election  of  the  creditors  defrauded. 
While  the  statutes  pronounce  such  transfers 
void,  the  word  "void,"  as  there  used,  is  con- 
strued by  all  the  courts  to  mean  voidable. 
14  Am.  &  Eng.  Enc.  Law,  p.  280,  and  cases 
cited.  They  are  valid  between  the  parties, 
and  operate  to  transfer  the  title  to  the  gran- 
tee, subject  to  being  impeached  at  the  suit 


of  creditors.  Spooner  v.  Traveler^  Ins.  Co. 
76  Minn.  311,  77  Am.  St.  Rep.  651,  79  N.  W. 
305;  Hathaway  v.  Br  oven,  22  Minn.  214. 
The  mere  election  by  the  creditor  to  treat 
the  conveyance  as  fraudulent  and  void,  by 
levying  upon  and  selling  the  property  imder 
execution,  cannot  have  the  effect  of  cancel- 
ing or  annulling  it,  as  a  matter  of  law.  The 
creditor  must  procure  its  cancelation  in  some 
judicial  proceeding  instituted  for  that  pur- 
pose. As  remarked  in  Wait,  Fraud.  Conv. 
§  60:  "The  seizure  of  the  property  on  [exe- 
cution in  cases  of  this  kind]  subjects  the 
creditor  to  the  peril  incident  to  proving  that 
the  transfer  was  fraudulent."  If  the  cred- 
itor fails  to  do  so,  the  transfer  becomes 
effectual  as  to  all  the  world.  The  logical 
conclusion,   therefore,   is  that  prima   facie 


Under  the  statute  of  Mississippi  whicb  de- 
nounces absolute  nullity,  upon  every  gift,  grant, 
and  conveyance  made  with  intent  to  hinder, 
delay,  or  defraud  creditors,  so  far  as  a  judgment 
creditor  Is  concerned,  a  conveyance  made  in 
fraud  of  the  rights  of  creditors  Is  as  though  the 
same  had  never  been  made  and  the  title  is  still 
In  the  debtor,  the  fraudulent  grantor ;  so  that, 
notwithstanding  that  conveyance,  the  property 
is  open  to  creditors,  and  they  can  reach  it  as 
though  that  deed  had  never  been  made.  Penn- 
ington V.  Seal,  49  Miss.  518 ;  Pulllam  v.  Taylor, 
50  Miss.  551. 

Where  a  Judgment  debtor  has  made  a  fraudu- 
lent conveyance,  the  creditor  may  sell  the  prop- 
erty under  execution,  and  afterwards  go  Into 
chancery  and  set  aside  the  deed  made  by  his 
debtor  In  fraud  of  creditors,  so  that  the  clouds 
which  obscure  the  title,  and  which,  if  permitted 
to  remain,  might  endanger  it,  may  be  put  away  ; 
or  he  may  bring  his  action  in  equity  before 
the  sale,  in  order  that  he  may  realize  the  full 
value  of  the  property  by  offering  an  unembar- 
rassed title  to  bidders.  Qallman  v.  Perrie,  47 
Miss.  131 ;  Partee  v.  Mathews,  53  Miss.  140. 

In  case  of  a  fraudulent  conveyance  by  a 
judgment  debtor  he,  by  force  of  the  statute,  re- 
mains owner,  for  the  deed  is  declared  by  the 
statute  to  be  utterly  void  as  to  creditors ;  so 
that  the  Judgment  imposes  a  lien  upon  the 
property,  and  the  aid  administered  In  chancery 
is  to  put  out  of  the  way  tUe  embarrassment 
to  the  title  by  reason  of  the  erroneous  deed. 
Partee  v.  Mathews,  53  Miss.  140. 

And  where  a  debtor  had  conveyed  lands  to 
one  creditor  In  consideration  of  his  debt  to  that 
creditor  and  an  agreement  on  the  part  of  the 
latter  to  convey  a  certain  portion  of  the  land 
back  to  the  wife  and  children  of  the  del)tor, 
the  court,  distinguishing  Carlisle  v.  Tindall, 
40  Miss.  220,  II.,  b,  infra,  said  this  came  under 
the  head  of  a  fraudulent  conveyance  by  the 
debtor,  but  that  in  the  case  just  mentioned  the 
execution  debtor  had  never  had  any  title  to  the 
property  attempted  to  be  sold  under  execution, 
and  it  was,  for  that  reason,  held  not  to  be 
vendible  thereunder.  Johnson  v.  Ingram  (Miss.) 
0  So.  822. 

A  deed  made  in  fraud  of  the  rights  of  the 
creditors  of  the  grantor  Is  void  as  to  them, 
and  a  creditor  who  has  sold  the  property  upon 
an  execution  Issued  upon  his  judgment,  and 
become  the  purchaser,  may  maintain  an  action 
against  the  debtor  and  his  fraudulent  grantee 
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to  set  aside  the  conveyance,  as  the  fraud  ren- 
ders the  deed  absolutely  void  as  to  creditors, 
and  the  creditor,  who  has  become  the  purchaser. 
Is  entitled  to  recover  the  property  and  Its  rents 
as  though  no  such  fraudulent  deed  had  ever 
been  made.   Allen  v.  Berry,  50  Mo.  00. 

Where  a  debtor  had  fraudulently  conveyed 
his  real  property,  and  a  creditor  had  thereafter 
obtained  Judgment  against  him  and  levied  his 
execution  upon  the  land,  and  thereafter  an- 
other creditor  had  brought  an  attachment  and 
levied  the  same  on  the  same  property,  and  after 
the  levy  of  such  attachment  the  land  was  sold 
upon  the  execution,  the  trial  court  held  that  a 
Judgment  Is  not  a  lien  upon  property  fraudu- 
lently conveyed  prior  to  its  rendition,  and  that 
such  a  transfer  Is  not  void,  but  only  voidable 
as  against  creditors,  and  that  the  levy  of  the 
attachment  created  a  superior  lien  to  the  sup- 
posed lien  of  a  judgment  thus  rendered,  and 
decreed  the  title  in  the  attachment  creditor,  but 
this  was  reversed  by  the  supreme  court,  which 
held,  as  it  had  in  former  cases,  that  the  judg- 
ment was  a  lieu ;  that,  as  the  conveyance  was 
under  the  statute  absolutely  void  as  to  the  Judg- 
ment creditor,  the  Judgment  became  a  lien  at 
the  time  of  its  rendition,  which  was  previous  to 
the  attachment,  and  by  the  levy  and  sale  the 
Judgment  creditor  took  the  same  title  and  as 
of  the  same  time  that  he  would  had  no  such  con- 
veyance been  made,  and  therefore  his  title  was 
superior  to  that  of  the  attaching  creditor.  Slat- 
tery  v.  Jones,  96  Mo.  216,  0  Am.  St.  Rep.  344, 
8  S.  W.  554  ;  Woodard  v.  Mastln,  106  Mo.  324, 
17  S.  W.  308. 

In  the  last  case  it  was  said  that  the  land 
might  be  sold  as  if  no  such  conveyance  had  ever 
been  made,  and  the  purchaser,  upon  proof  of  the 
fraud,  is  entitled  to  a  decree  vesting  the  title 
in  him. 

Where  a  debtor  holding  the  legal  title  to  land 
makes  a  conveyance  thereof  In  fraud  of  his 
creditors,  the  purchaser  at  a  sherlflTs  sale  made 
by  virtue  of  a  creditor's  judgment  may  sue  In 
ejectment,  and  in  such  a  suit  he  may  defeat  the 
fraudulent  conveyance  by  proof  of  Its  fraudu- 
lent character.  The  fraudulent  deed  being  thus 
declared  void  from  the  beginning,  the  sherlfTs 
deed  carries  the  title.  Potter  v.  Adams,  125 
Mo.  118,  46  Am.  St.  Rep.  478,  28  S.  W.  490. 

Where  a  debtor  had  made  a  fraudulent  con- 
veyance of  land,  and  the  creditor  had  obtained 
his  Judgment  and  sold  the  property  on  his  exe- 
cution,   and    received    the    sheriff's    deed,    and 
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the  legal  title  to  property  alleged  to  have 
been  transferred  with  intent  to  defraud 
creditors  is  in  the  fraudulent  grantee, 
the  fraudulent  character  of  the  transfer  not 
appearing  on  its  face;  and  this  continues, 
notwithstanding  a  sale  of  the  property  by  a 
creditor  on  execution  against  the  fraudulent 
grantor,  until  the  fraud  is  exposed  and  the 
transfer  set  aside.  Plaintiff  in  this  action 
was  not,  therefore,  strictly  speaking,  the 
holder  of  the  legal  title  to  the  property  in 
question,  and  could  not  recover  the  posses- 
sion thereof  without  first  obtaining  a  judi- 
cial determination  that  the  transfer  was  in 
fact  fraudulent  and  void.  Perhaps  his  con- 
tention in  this  respect  would  be  sound  if  the 
invalidity  or  fraudulent  character  of  the 
deed  appeared  upon  its  face.      In  that  case 


no  judicial  proceedings  would  be  necessary 
to  cancel  or  set  it  aside.  It  would  not  con- 
stitute a  cloud  upon  the  title,  and  plaintiff 
would  be  the  legal  owner  and  entitled  to  the 
possession.  But  in  a  case  like  that  at  bar, 
where  extrinsic  evidence  is  necessary  to 
show  the  invalidity  of  the  alleged  fraudu- 
lent transfer,  an  action  of  some  nature  must 
be  brought,  wherein  .that  question  may  be 
litigated  in  the  usual  way;  and  that,  too, 
before  the  title  of  the  fraudulent  grantee  l)e- 
comes  fully  vested  by  operation  of  the  stat- 
ute of  limitations. 

But  it  is  urged  that  the  question  may  be 
determined  in  this  action, — one  to  recover 
the  possession  of  the  property, — ^and  that 
plaintiff  is  entitled  to  prove  the  fraudulent 
character  of  the  conveyance,  and  thus  defeat 


thereafter  had  commenced  his  action  to  be  re- 
lieved from  the  fraudulent  conveyance,  It  was 
held  that  the  creditor  had  obtained  a  fuil  and 
complete  title  to  the  land,  and  that  the  trial 
court  had  no  authority  to  make  a  conditional 
Judgment  providing  that,  in  case  the  fraudu- 
lent debtor  paid  the  full  amount  of  the  plain- 
tiff's claim  and  costs  and  charges  and  expenses, 
the  complaint  should  be  dismissed,  and  a  Judg- 
ment to  that  effect  was  reversed,  the  court 
holding  that  the  Judgment  creditor's  title  to 
the  land  through  the  sheriff's  deed  was  full, 
ample,  and  complete.  Kinealy  v.  Macklln,  2 
Mo.  A  pp.  241. 

All  a  Judgment  creditor  of  one  who  has  con- 
veyed his  land  in  fraud  of  creditors  is  entitled 
to  Is.  that  bis  Judgment  should  constitute  a 
lien  upon  the  property  of  his  debtor,  and  that 
upon  his  claim  being  satisfied  bis  title  to  the 
land  obtained  by  sale  on  execution  shall  be 
surrendered.  Smith  v.  Vreeland,  16  N.  J.  Eq. 
198.  infra. 

By  a  statute  of  New  Hampshire  it  is  pro- 
vided tbat  an  execution  may  be  levied  and  ex- 
tended upon  any  real  estate  of  the  Judgment 
debtor,  and  that  all  such  real  estate  levied  upon 
shall  pass  by  the  levy  against  all  persons  what- 
soever if  the  levy  Is  recorded  on  or  before  the 
return  day  of  the  execution.  In  Russell  v.  Dyer, 
33  N.  H.  186,  Judgments  bad  been  recovered 
against  one  who  had  previously  transferred  the 
same  ro  another  in  fraud  of  bis  creditors ;  the 
transferee  had  leased  the  property,  and  there- 
after the  Judgment  creditor  levied  upon  the 
property  upon  executions  issued  upon  his  Judg- 
ments, and  caused  them  to  be  extended  and  re- 
ceived, and  seisin  was  delivered  and  accepted 
thereon.  He  also  caused  the  right  of  the  Judg- 
ment debtor  to  redeem  to  be  sold  on  one  of  the 
executions,  and  thereafter  compelled  one  hold- 
ing under  a  lease  from  the  fraudulent  trans- 
feree to  attorn  to  bim,  and  received  money  from 
such  tenant.  The  action  was  brought  by  the 
fraudulent  transferee  against  the  Judgment 
creditor  thus  holding  the  land  to  compel  him  to 
pay  over  the  money  thus  received.  In  giving 
Judgment  for  the  defendant,  the  court  held 
that,  upon  all  the  provisions  of  the  statute.  It 
was  clear  that  the  Judgment  creditor  acquired 
by  the  levy  an  absolute  estate  of  inheritance  In 
the  land,  subject  to  the  defeasance,  and  tbat. 
while  In  possession  under  the  levy,  he  is  seised 
of  a  freehold,  and  his  estate  Is  as  perfect  and 
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complete  as  If  he  were  the  absolute,  unqualified 
owner. 

Advancements  in  the  shape  of  conveyances 
of  land  to  his  children,  by  one  who  was  liable 
upon  a  guaranty  for  the  payment  of  a  Judgment 
against  another,  are  fraudulent  in  law,  and  void 
as  against  the  debt  due  by  the  guaranty ;  and, 
a  Judgment  having  been  rendered  upon  the  bond 
against  the  father,  and  an  execution  Issued  by 
virtue  thereof,  and  the  premises  so  fraudulently 
conveyed  sold  at  auction,  the  purchaser  may 
successfully  maintain  ejectment  to  recover  pos- 
Bcssion  of  the  same.  Jackson  ew  dem.  Van  Wyck 
V.  Seward.  5  Cow.  67. 

The  Judgment  in  this  case  was  afterwards  re- 
versed In  8  Cow.  406,  but  upon  other  grounds. 

In  Codwlse  v.  Gelston,  10  Johns.  522.  It  was 
held  that,  where  one  executes  a  fraudulent  con- 
veyance, and  afterwards  becomes  a  bankrupt,  a 
Judgment  against  him  Intervening  the  convey- 
ance and  bankruptcy  will  be  a  lien  upon  his 
land,  and  entitled  to  a  priority  over  subsequent 
Judgments  or  liens  (the  bankruptcy  act  of  Con- 
gress makes  It  a  lien  ahead  of  the  bankruptcy 
proceedings),  as  to  hold  otherwise  would  be  con- 
trary to  the  established  principles,  as  to  the 
right  of  creditors,  and  operate  as  a  discourage- 
ment to  the  attentive  and  vigilant  creditor. 

That  fraud  in  a  conveyance  of  land  by  a  Judg- 
ment debtor  would  be  proof  in  an  action  of 
ejectment  to  rebut  the  defense  of  title  in  the 
defendant,  who  was  the  fraudulent  grantee  In 
a  fraudulent  conveyance  of  the  some  land,  seems 
to  have  been  conceded  by  all  parties,  and  taken 
for  granted  by  the  court  in  Jackson  ex  dem. 
Hooker  v.  Mather,  7  Cow.  301.  The  land  had 
been  sold  under  an  execution  issued  upon  a 
judgment  rendered  subsequent  to  the  fraudu- 
lent conveyance,  and  the  purchaser  had  taken 
the  sheriff's  deed  and  then  brought  ejectment  to 
recover  the  land,  and  the  action  was  sustained. 

Where  a  father  made  a  conveyance  In  fraud 
of  creditors  to  his  son;  and  thereafter  one  of 
his  creditors  recovered  Judgment  for  a  debt  ex- 
isting at  the  time  of  the  conveyance,  and  issued 
an  execution  thereon,  and  sold  the  land  thus 
fraudulently  conveyed,  and  received  a  sherllTs 
deed  for  the  same,  and  thereafter  filed  a  bill 
to  set  aside  the  conveyance  as  fraudulent  and 
void,  and  to  obtain  possession  of  the  land  and 
premises  In  question  and  for  an  account  of  the 
rents  and  profits  thereof, — It  was  held  that 
the  defendants  must  deliver  up  the  possession 
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it.  The  authorities  sustain  the  proposition 
that  the  question  may  be  determined  in  an 
action  of  ejectment,  but  it  is  clear,  upon 
principle,  that  it  must  be  tried  as  all  other 
issues  and  questions  are  tried,  and  deter- 
mined and  judged  by  the  rules  of  law,  stat- 
utory and  otherwise,  applicable  generally  to 
litigated  questions.  In  this  action  plaintiff 
made  the  fraudulent  character  of  the  trans- 
fer, by  his  complaint,  an  affirmative  issue 
in  the  action;  and  the  burden  was  upon  him 
to  establish  all  the  material  allegations 
there  set  forth,  to  warrant  a  recovery  in  his 
favor.  The  situation  with  respect  to  the 
trial  of  this  particular  question  would  be 
the  same,  however,  if  the  allegations  of  the 
pleadings  were  general,  alleging  title  in  the 
respective  parties  in  general  terms.    In  that 


case  no  opportunity  would  be  given  to  plead 
the  statute  of  limitations  (they  were  pleaded 
in  this  case),  and  advantage  could  be  taken 
thereof  upon  the  fact  appearing  from  the 
evidence  offered  on  the  trial..  13  Enc.  PI. 
&  Pr.  p.  187;  Dreutzer  v.  Baker,  60  Wis. 
179,  18  N.  W.  776;  Emory  v.  Keighariy  88 
111.  482;  Fairbanks  v.  Long,  91  Mo.  628,  4 
iS.  \V.  499.  The  authorities  are  very  uni- 
form, wherever  the  question  has  been  pre- 
sented, to  the  effect  that  the  title  of  a  fraud- 
ulent grantee  is  protected  by  the  statute  of 
limitations;  and  if  creditors  do  not,  by 
proper  judicial  proceedings,  effect  the  can- 
celation of  his  title  within  the  statutory 
jjeriod,  it  becomes  final  and  conclusive. 
Bump,  Fraud.  Con  v.  571;  Porter  v.  Cocke, 
Mart.  &   y.   264;    Reeves   v.   Dougherty,   7 


of  the  premises   to  the  complainant.    Mohawk 
Bank  v.  Atwater,  2  I'algre,  54. 

The  opinion  is  not  very  luminous  on  the  sub- 
ject under  consideration,  but,  as  the  equity  ac- 
tion was  based  upon  legal  sale  under  the  exe- 
cution, it  would  seem  as  if  the  effect  of  it  must 
be  practically  to  decide  that  such  a  legal  title, 
so  far  as  the  creditor  was  concerned,  remained 
in  the  fraudulent  grantor  as  might  be  levied 
upon  under  the  Judgment. 

In  Chautauque  County  Bank  v.  Risley.  lU  N. 
Y.  36d,  75  Am.  Dec.  847,  the  court  of  appeals, 
after  stating  the  equitable  remedy  which  a  judg- 
ment creditor  has  for  relief  in  equity  against  a 
conveyance  of  his  debtor  fraudulent  as  to  cred- 
itors, further  said :  "But  no  creditor  having  a 
statutory  lien  by  judgment  can  be  compelled 
to  take  the  equitable  remedy.  He  may,  If  he 
prefer,  stand  upon  his  lien  and  the  means  which 
the  law  has  given  him  of  enforcing  it.  If  his 
debtor  has  made  a  prior  fraudulent  conveyance, 
he  may,  nevertheless,  sell  upon  his  execution, 
and  the  purchaser  will  have  the  right  and  will 
take  the  risk  of  impeaching  such  conveyance." 
Approved  and  followed  in  Bergen  v.  Carman, 
70  N.  Y.  146  ;  Smith  v.  Reid,  134  N.  Y.  568,  31 
N.  E.  1082 ;  O'Brien  v.  Browning,  49  How.  Pr. 
113;  Erlckson  v.  Qiilnn,  15  Abb.  Pr.  N.  S.  168: 
Morss  V.  Purvis,  5  Thomp.  &  C.  140. 

Where  a  Judgment  debtor  has  conveyed  his 
land  in  fraud  of  his  creditors.  Judgment  cred- 
itors who  have  not  issued  executions  and  sold 
the  title  of  their  Judgment  debtor  to  the  land 
are  not  entitled  to  distribution  in  the  surplus 
moneys  arising  frrm  a  sale  by  a  receiver  In  an 
action  brought  by  another  Judgment  creditor  to 
set  aside  the  conveyance  as  fraudulent,  where 
they  did  not  become  parties  to  that  action. 
Warden  v.  Browning,  12  Hun,  497.  The  re- 
spondent In  this  case  was  the  receiver  appoint- 
ed in  the  action  of  O'Brien  v.  Browning,  49 
How.  Pr.  113,  and  claimed  the  surplus  moneys 
arising  from  a  sale  of  the  mortgaged  premises 
under  the  judgment  in  that  action.  The  court 
distinguished  Chautauque  County  Bank  v.  Ris- 
ley, 10  N.  Y.  374,  75  Am.  Dec.  347.  and  said 
tliat  the  Judgment  creditors  could  have  done 
here  what  was  done  there,  but  that  they  did 
neither  of  the  things  that  was  done  in  that 
case,  but  rested  upon  a  mere  docketing  of  the 
Judgment,  and  that  the  creditors  here  had 
passive,  not  active,  liens,  because  they  had  not 
adopted  any  steps  to  make  their  liens  effective, 
either  by  execution  or  action. 
67  L.  K.  A. 


Where  a  Judgment  has  been  recovered  before 
other  creditors  have  instituted  proceedings  in 
equity  to  set  aside  a  fraudulent  conveyance 
made  previous  to  the  rendition  of  the  Judg- 
ment, nothing  in  the  course  or  in  the  result  of 
those  equity  proceedings  can  affect  the  rights 
of  the  Judgment  creditor.  Chautauque  County 
Bank  v.  Risley,  19  N.  Y.  369,  75  Am.  Dec.  347 ; 
Shand  v.  Hanley,  71  N.  Y.  319;  White's  Bank 
V.  Farthing.  101  X.  Y.  344,  4  N.  E.  734  ;  Scouton 
V.  Bender.  3  How.  Pr.  185. 

Where  a  debtor  has  made  a  fraudulent  con- 
veyance of  his  real  estate,  a  subsequent  Judg- 
ment creditor  may  proceed  to  sell  under  his  exe- 
cution, and  the  purchaser  will  have  the  right 
to  impeach  the  conveyance.  In  an  action  at  law 
to  recover  the  premises.  Bergen  v.  Snedeker, 
8  Abb.  N.  C.  50,  79  N.  Y.  146,  Reversing  18  Hun, 
.355. 

That  the  effect  of  a  judgment  is  to  impress 
upon  the  real  estate  of  the  Judgment  debtor  a 
lien,  not  only  as  to  such  as  Is  then  actually 
held  by  him.  but  as  to  any  that  had  been  trans- 
ferred by  him  in  fraud  of  his  creditors,  is  a 
proposition  which  Is  too  (irmly  fixed  by  the  de- 
cisions of  the  courts  of  New  York  to  be  now 
questioned.  Hillyer  v.  Le  Roy  (N.  Y.)  72  N.  E. 
237.  The  court,  citing  and  following  Chautau- 
que County  Bank  v.  Risley,  19  N.  Y.  369.  75  Am. 
Dec.  347,  and  kindred  cases,  said  that  the  prop- 
erty of  a  debtor,  which  had  been  transferred  by 
him  in  fraud  of  creditors,  still  remains,  as  to 
them,  the  debtor's  property,  and  the  lien  of  the 
creditor's  Judgment  attaches  to  the  real  estate ; 
and  that  the  Judgment  creditor  may  enforce  his 
judgment  by  a  sale  of  the  land  under  execution, 
or  he  may  bring  an  action  to  remove  the  ob- 
struction caused  by  the  debtor's  fraudulent  act, 
and  proceed  to  enforce  his  Judgment  by  a  sale 
of  the  land,  unembarrassed  by  the  cloud  of  the 
transfer. 

A  debtor  had  conveyed  his  land  In  fraud  of 
creditors,  and  thereafter  the  land  had  l)een 
levied  upon  and  sold  upon  Judgments  against 
him  rendered  subsequent  to  the  conveyance,  and 
it  was  held  that  one  having  a  sheriff's  deed  of 
the  land  upon  such  sale  could  not  maintain  an 
action  to  have  the  fraudulent  conveyance 
brought  In  und  canceled  upon  the  ground  of  re- 
moving a  cloud  from  his  title.  The  reason  for 
the  declslou  was  that  the  purchaser  already  had 
the  legal  title  to  the  land  under  the  sheriff's 
deed,  and  that  there  was  no  ground  for  him 
to  come  Into  a  court  of  equity  and  ask  for  that 
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Yerg.  222,  27  Am.  Dec.  496;  Blantin  v. 
WhitakeTy  11  Humph.  313;  Lockard  v.  Nash, 
64  Ala.  385;  Osborne  v.  Wilkes,  108  N.  C. 
651,  13  S.  E.  285;  Struiton  v.  Young,  15 
Ky.  L.  Rep.  657,  25  S.  W.  109.  Nor  is  the 
fraudulent  grantee  precluded  from  invoking 
the  statute  by  the  fact  that  he  is,  in  law, 
held  as  a  trustee  for  the  benefit  of  credit- 
ors; for  he  is  so  held  against  his  will. 
Musselman  v.  Kent,  33  Ind.  452;  Bobb  y. 
Woodward,  50  Mo.  95;  Sims  v.  Gray,  93 
Iowa,  38,  61  N.  W.  171.  This  court,  in 
Lane  v.  Innes,  43  Minn;  137,  45  N.  W.  4, 
recognized  the  necessity  of  bringing  an  ac- 
tion to  cancel  a  fraudulent  conveyance  after 
the  sale  on  execution;  for  it  there  said, 
speaking  in  reference  to  the  diflferent  reme- 
dies creditors  have   in   such  cases,  that  a 


judgment  creditor  may  bring  an  action  to 
remove  the  obstruction  caused  by  a  fraudu- 
lent conveyance  before  selling  the  property, 
or  "he  may  acquire  title  by  execution  sale, 
and  then  bring  his  action."  Of  necessity, 
such  an  action  must  be  brought,  or  at  least 
the  question  as  to  the  fraudulent  character 
of  the  conveyance  must  be  determined,  in 
some  proceeding,  and  in  accordance  wuth  the 
rules  of  law  applicable  to  all  controverted 
questions.  So  long  as  it  remains  undeter- 
mined, the  legal  title  to  the  property  re- 
mains in  the  fraudulent  grantee,  and  be- 
comes final  and  conclusive  after  the  lapse 
of  six  years  from  the  discovery  of  the  fraud 
by  creditors.  The  question  as  to  the  fraud- 
ulent character  of  the  conveyance  is  not  a 
mere  incidental  fact,  but  a  vital  and  con- 


whlch  he  already  had.  Thlgpen  v.  IMtt,  54  N. 
C.  (1  Jones,  Eq.)  49. 

In  an  action  to  recover  land,  where  the  plain- 
*  tiff  showed  the  title  in  a  Judgment  debtor,  and 
an  execution  issued  upon  the  Judgment  and 
levied  upon  the  land  In  question,  and  a  sale 
thereunder,  and  the  purchase  by  the  plaintiff ; 
and  the  defendant  showed  a  conveyance  from 
the  Judgment  debtor  to  himself  previous  to  the 
rendering  of  the  Judgment. — it  was  held  that 
the  plaintiff  might,  in  reply,  prove  that  the 
deed  offered  by  the  defendant  was  fraudulent 
and  inoperative.  Helms  v.  Green,  105  N.  C. 
251.  18  Am.  St.  Rep.  803,  11  S.  E.  470. 

Where  a  debtor  previous  to  the  rendering  of 
a  Judgment  executed  a  deed  of  trust  to  secure 
the  payment  of  a  certain  amount  of  debts,  which 
deed  was  fraudulent  as  to  creditors ;  and  the 
trustee  thereunder,  by  a  fraudulent  transfer, 
thereafter  sold  the  lands  (and  other  property) 
to  irresponsible  persons  for  the  benefit  of  the 
Judgment  debtor ;  and.  after  the  return  of  an 
execution  against  property  nulla  bona  the  Judg- 
ment creditor  secured  the  arrest  of  the  Judg- 
ment debtor  upon  a  en.  sa. ;  and  after  his  ar- 
rest the  Judgment  debtor  executed  another  deed 
of  trust  to  a  trustee,  in  which  he  conveyed,  for 
the  benefit  of  his  creditors,  nearly  all  of  the 
property  which  he  had  previously  conveyed  to 
the  former  trustee,  and  which  the  latter  had 
pretended  to  sell  under  the  deed  of  trust  to  him, 
— it  was  held  that  the  title  to  the  property  re- 
mained in  the  Judgment  debtor  notwithstanding 
his  original  deed  to  the  first  trustee,  and  that, 
consequently,  he  could  conyey  it  bona  fide  to 
his  creditors  or  to  a  trustee  for  them,  and  that 
would  be  good  against  the  Judgment  creditor  if 
done  when  he  had  no  lien  by  executidu  on  it, 
which  was  the  case  here,  for  the  fieri  facias  had 
been  returned,  and  the  debtor  was  under  arrest 
on  the  ca.  sa.  King  v.  Trice,  38  N.  C.  (3  Ired. 
'Kq,>  568. 

The  effect  of  the  statute  of  North  Dalcota  is 
that,  as  to  creditors,  the  title  and  ownership 
of  the  property  transferred  with  intent  to  delay 
or  defraud  creditors  remains  in  the  grantor,  and 
is  subject  to  levy  and  sale  on  execution  at 
law  against  him,  as  fully  as  though  no  transfer 
had  been  attempted.  Lynch  v.  Burt,  132  Fed. 
417. 

Under  the  statutes  of  North  Dalcota,  convey- 
ances made  to  defraud  creditors  are  void  as  to 
them  (while  valid  between  the  parties)  at  their 
election ;  and  the  levy  of  a  writ  of  attachment 
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upon  the  property  conveyed  is  deemed  to  be  a 
declaration  by  the  creditor  of  his  election  to 
treat  the  conveyance  as  void.  Salemonson  v. 
Thompson   (N.  D.)   101  N.  W.  820. 

If  a  debtor  aliens  land  with  the  Intent  and 
for  the  purpose  of  defrauding  his  creditors,  sucb 
alienation,  as  against  such  creditors,  is  void, 
and  the  estate  is  considered  as  remaining  in  the 
debtor  for  all  purposes  beneficial  to  the  cred- 
itors. It  may  be  attached  If  the  debtor  ab- 
sconds ;  it  is  subject  to  the  Hen  of  a  Judgment ; 
and  is  in  every  way  liable  to  be  appropriated  to 
the  payment  of  the  creditors  in  the  same  man- 
ner as  if  no  conveyance  had  been  made.  Barr 
V.  Hatch,  3  Ohio,  527. 

A  conveyance  from  a  father  to  a  son  in  fraud 
of  creditors  is  to  be  treated  as  a  nullity,  and  the 
lien  of  a  Judgment  subsequent  thereto  attaches 
to  the  land  from  the  date  of  its  entry,  and  con- 
tinues to  the  day  of  sale ;  the  consequence  of 
which  is  that  a  purchaser  at  the  sheriffs  sale 
takes  a  title  which  cannot  thereafter  be  gain- 
said by  the  fraudulent  trustee.  Miner  v.  War- 
ner, 2  Grant,  Cas.  448. 

Where  land  has  been  conveyed  with  the  in- 
tent to  hinder,  delay,  or  defraud  the  creditors 
of  the  grantor,  if  a  creditor  seeks  to  recover 
the  estate  from  the  fraudulent  grantee,  he  may 
levy  upon  and  sell  It,  if  his  Judgment  is  aj^alnsc 
the  personal  representatives  (without  notice  to 
the  widow  and  heirs,  for  they  are  strangers  to 
the  contest),  and  may  maintain  ejectment 
against  the  one  in  possession  to  recover  the 
whole.    Drum  v.  Painter,  27  Pa.  148. 

Where  the  ow^ner  of  land  encumbered  with 
liens  makes  a  conveyance  which  Is  fraudulent 
as  against  creditors,  a  sherlff*s  sale,  under  a 
Judgment  subsequently  obtained  against  him. 
does  not  disturb  the  liens  existing  before  the 
conveyance,  and  therefore  they  should  not  be 
discharged  out  of  the  proceeds  of  the  sale,  as 
what  is  sold,  and  what  a  purchaser  obtains  at 
such  a  sale,  is  the  right  which  the  defrauded 
creditors  had,  to  contest  or  avoid  the  convey- 
ance. Byrod's  Appeal,  31  Pa.  241 ;  Fisher's  Ap- 
peal, 33  Pa.  294  ;  Hoffman's  Appeal,  44  Pa.  9ri. 

Where  the  title  of  a  wife  is  disputed,  and  the 
creditor  of  the  husband  has  a  right  to  proceed 
against  the  property  to  test  her  title,  the 
fraudulent  concealment  of  the  title  of  the  hus- 
band In  the  name  of  the  wife  lies  at  the  bottom 
of  such  cases,  while  on  the  surface  her  title 
may  be  apparently  good ;  and,  where  one  having 
a  Judgment  against  the  husband  proceeds  to  sell 
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trolling  issue  between  the  contending  par- 
ties. 

G«n.  Stat.  1804,  §  5136,  provides  that  an 
action  for  relief  on  the  ground  of  fraud  shall 
be  brought  within  six  years  from  the  dis- 
covery of  the  fraud;  and  it  has  been  held 
by  this  court  that  an  action  to  set  aside  a 
conveyance  alleged  to  have  been  executed  for 
the  purpose  of  defrauding  creditors  comes 
within  the  meaning  of  that  statute.  McMil- 
lan V.  Cheenet/y  30  Minn.  519,  16  N.  W.  404; 
Duxhury  v.  Botce,  70  Minn.  113,  72  N.  W. 
838.  The  complaint  in  the  case  at  bar  con- 
tains no  allegations  as  to  when  plaintiff  dis- 
covered the  fraud  complained  of;  but,  pre- 
sumably, it  was  discovered  by  him  at  the 
time  of  the  levy  upon  the  property  under 
his  execution,  for  he  now  insists  that  he 


then  elected  to  treat  the  transfer  as  fraudu- 
lent. This  being  the  fact,  his  right  of  action 
to  have  the  conveyance  set  aside  is  barred 
by  the  lapse  of  six  years  from  that  time. 
The  statute  must  run  from  the  date  of  the 
sale  on  execution,  and  not,  as  suggested  by 
plaintiff's  counsel,  from  the  expiration  of 
the  period  of  redemption.  Whatever  title 
plaintiff  acquired  under  his  execution  be- 
came vested  at  the  time  of  sale,  subject  to 
being  defeated  by  redemption.  Curriden  v. 
8t.  Paul  d  N.  P.  R.  Co.  50  Minn.  454,  52  N. 
W.  960.  So  that,  immediately  upon  the 
completion  of  the  sale  and  the  execution  of 
the  sheriff^s  certificate,  plaintiff  was  in  po- 
sition to  maintain  an  action  of  this  kind, 
and  the  statute  must  run  from  that  date. 
Statutes  of  limitations,  affecting  as  they 


land  thus  situated,  be  will  not  be  enjoined  in 
equity  at  the  suit  of  the  husband  and  wife  from 
levying  and  selling  the  land  and  thereafter  con- 
testing the  title  of  the  wife.  Winch's  Appeal, 
61  Pa.  424. 

Where  two  judgments  were  recovered  against 
the  debtor  subsequent  to  his  fraudulent  con- 
veyance of  land  to  his  wife,  it  was  held  that,  as 
the  fraudulent  conveyance  was  no  conveyance, 
the  judgment  first  recovered  was  entitled  to  the 
priority  in  the  moneys  received  from  a  sale  of 
the  lands  under  an  execution  issued  upon  the 
second  judgment.    Jacoby's  Appeal,  67  Pa.  434. 

In  Girard  Nat.  Bank  v.  Maguire,  15  Phila. 
313,  it  was  held  that  where  a  debtor  had  con- 
veyed his  land,  which  conveyance  was  fraudu- 
lent as  to  creditors,  the  remedy  of  a  creditor 
thereafter  obtaining  a  judgment  against  the 
grantor  was  to  issue  execution  upon  the  judg- 
ment, levy  upon  the  land,  and  by  a  venditioni 
exponas  sell  the  same,  and  thereafter  be  or  any 
purchaser  at  the  sheriff's  sale  could  test  the 
character  of  the  alleged  fraudulent  conveyance 
in  an  action  of  ejectment ;  and  that  a  suit  in 
equity  would  not  lie  because  of  this  adequate 
remedy  at  law. 

A  sale  on  a  judgment  which  is  a  lien  upon 
land  prior  to  the  fraudulent  conveyance  there- 
of will  pass  the  grantee's  title,  honest  or  not, 
for  it  takes  the  title  against  which  the  Hen  was 
created,  and  not  the  changed  or  vitiated  one. 
A  sale  on  a  judgment  subsequent  to  the  fraudu- 
lent transfer  of  land  passes  only  the  right  to 
contest  the  grantee's  title  for  fraud ;  it  passes 
the  quantity  of  interest  that  was  fraudulently 
conveyed  and  subject  to  the  same  lien, — that  is 
to  say,  it  passes  the  title  of  the  fraudulent 
grantee,  because  it  is  fraudulent,  and  Its  pur- 
pose and  effect  are  to  take  away  such  title. 
Fidler  v.  John,  178  Pa.  112,  35  Atl.  076. 

Where  a  judgment  creditor  seeks  to  remove  a 
fraudulent  encumbrance  out  of  the  way  of  his 
execution  he  may,  where  the  judgment  is  by 
statute  made  a  lien  upon  the  real  estate  of  the 
judgment  debtor,  file  bis  bill  as  soon  as  he 
obtains  his  judgment,  or,  where  a  levy  is  nec- 
essary to  establish  a  Hen  in  his  favor,  as  soon 
as  he  obtains  his  judgment  and  levy.  The  rea- 
son for  this  is  that  equity  is  resorted  to  in  aid 
of  the  law,  to  enable  the  creditor  to  sell  the 
property  to  better  advantage.  McKenna  v. 
Crowley,  16  R.  I.  304,  17  Atl.  354. 

The  difference  between  such  a  case  and  one 
where  the  creditor  is  seeking  to  reach  some 
07  L.  R.  A. 


equitable  estate  of  the  debtor  which  is  not  liable 
to  a  levy  and  sale  under  an  execution  at  law 
is  that  in  the  latter  be  must  exhaust  his  remedy 
at  law  by  obtaining  judgment  and  getting  exe- 
cution returned  nulla  hona  before  he  can  come 
into  a  court  of  equity  for  the  purpose  of  reach- 
ing the  equitable  estate  of  the  defendant.  And, 
to  the  same  effect,  see  Stone  v.  Westcott,  18  R. 
I.  517,  28  Atl.  662. 

And  in  First  Nat.  Bank  v.  Randall,  20  R.  I. 
310,  78  Am.  St.  Rep.  867,  38  Atl.  1055,  the 
court  said  that  the  strict  application  of  the 
rule  above  stated  has  been  so  far  relaxed  in 
McKenna  v.  Crowley,  16  R.  I.  364,  17  Atl.  354, 
as  to  hold  that,  after  a  creditor  has  secured  a 
lien  by  attachment  upon  property  fraudulently 
conveyed,  and  has  recovered  a  judgment  against 
the  grantor,  upon  which  execution  is  to  issue, 
the  court  in  equity  has  the  Independent  and 
auxiliary  jurisdiction  to  set  aside  the  convey- 
ance in  order  to  clear  away  a  cloud  upon  the 
title,  so  that  the  interest  of  the  debtor  may  be 
sold  to  better  advantage  for  both  his  and  his 
creditor's  benefit,  the  jurisdiction  being  quite 
distinct  from  that  of  a  creditor's  bill  to  reach 
equitable  assets :  and  that  the  court  there  re- 
marked that  *'it  is  a  levy  of  the  execution  giving 
a  lien,  and  not  its  return  unsatisfied,  which  is 
the  prerequisite  to  it." 

The  court  had  previously  said  that  in  that 
case  it  was  alleged  that  the  transfer  was  fraudu- 
lent and  void  as  to  the  creditor,  and  that,  as  to 
such  creditor,  the  debtor  retained  his  interest 
in  the  property,  notwithstanding  the  convey- 
ance, and  that  it  could,  therefore,  be  attached 
in  an  action  at  law.  The  reasoning  throughout 
these  oases  indicates  very  clearly  that  the  rule 
in  Rhode  Island  is  that,  as  to  the  creditor,  what 
remains  in  the  debtor  after  his  conveyance  of 
land  in  fraud  of  creditors  Is  the  legal  title,  and 
not  a  mere  equitable  interest. 

Where  one  recovered  a  judgment  for  breach 
of  promise  of  marriage  against  one  who  had, 
previous  to  the  commencement  of  the  suit  for 
such  breach  of  promise,  made  an  agreement  for 
the  sale  of  his  laud,  which  was  fraudulent  as  to 
creditors,  she  may,  notwithstanding  such  agree- 
ment, levy  upon  and  sell  the  land  under  an  exe- 
cution upon  the  judgment,  and  the  purchaser 
will  take  a  valid  legal  title  under  the  sheriff'^ 
deed,  Lowry  v.  Pinson,  2  Ball.  L.  324,  23  Am. 
Dec.  140. 

Where  a  deed  is  set  aside  as  interfering  with 
the  rights  of  creditors,  it  is  as  to  those  cred- 
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do  legal  remedies  only,  are  universally  re- 
garded with  favor  by  the  courts,  as  statutes 
of  repose,  and  are  construed  liberally.  They 
fix  periods  within  which  controversies  and 
disputes  with  respect  to  rights  and  liabili- 
ties must  be  brought  to  an  end,  and  beyond 
which  courts  will  not  lend  their  aid  to  liti- 
gants. The  courts  do  not  volunteer  their 
enforcement  when  not  insisted  upon  by  the 
parties,  nor  refuse  to  apply  them  when 
properly  invoked  to  do  so;  neither  will  the 
courts  aid  or  facilitate  parties  in  their  at- 
tempt, by  **mere  strat-egy  in  judicial  pro- 
ceedings," or  by  circuitous  route  of  action, 
to  avoid  and  escape  their  consequences. 
Such  statutes  are  applied  alike  to  all.  Yet 
to  adopt  the  contentions  of  appellant  would 
result  in  permitting  him  to  accomplish  that 


which  he  could  not  accomplish  in  any  other 
form  of  action,  viz.,  avoid  the  statute.  Had 
he  brought  an  action  direct  for  the  expre^rj 
purpose  of  procuring  a  decree  of  the  court 
canceling  the  alleged  fraudulent  conveyance, 
he  could  not  have  maintained  it,  because  of 
the  bar  of  the  statute;  and  there  is  no 
sound  logic  or  reason  in  permitting  him  to 
effect  that  result  in  this  indirect  manner. 
The  cases  cited  in  his  behalf  from  Massachu- 
setts, which  seem  to  sustain  him,  are  illogi- 
cal, and  were,  no  doubt,  influenced  to  some 
extent,  at  least,  by  the  old  judicial  prejudice 
against  the  statute  of  limitations.  The  case 
of  Jackson  v.  Holbrook,  30  Minn.  494,  1  Am. 
St.  Rep.  083,  32  N.  W.  852,  cited  and  relied 
upon  by  plaintiff,  is  not  in  point,  except 
that  it  tends  to  sustain  the  position  of  the 


Itors  as  If  It  had  never  existed,  and  the  eflfect 
of  setting  aside  the  deed  Is  to  leave  the  cred- 
itors to  enforce  their  claims  and  obtain  satis- 
faction according  to  their  le^al  priorities,  as 
the  court  will  not  disturb  legal  liens.  Gracey  v. 
Davis,  3  Strobh.  Eq.  5,").  51  Am.  Dec.  663. 

An  existing:  creditor  who  wishes  to  subject 
property  to  the  payment  of  his  debt,  which  has 
been  conveyed  by  his  debtor,  by  a  voluntary 
deed  to  another,  before  judgrment  obtained,  has 
two  remedies,  to  either  of  which  he  may  resort, 
to  wit :  He  may  disregard  the  conveyance  as 
fraudulent  and  void,  and  proceed  to  sell  the 
properly  under  his  execution,  leaving  the  valid- 
ity of  the  deed  to  be  determined  In  an  action  of 
the  purchaser  at  such  sale  to  recover  possession 
of  the  land ;  or  he  may.  by  an  action  on  the 
equity  side  of  the  corrt,  have  the  deed  set  aside 
on  the  ground  of  fraud,  and  the  land  conveyed 
by  It  subjected  to  the  payment  of  his  debt. 
Amaker  v  New,  33  S.  C.  -JS,  8  L.  R.  A.  087,  11 
S.  E.  386. 

In  Shepherd  v.  Wood  folk,  10  Lea.  503,  It  was 
held  that  where  a  creditor  has  acquired  a  spe- 
cific lien  upon  the  property,  and  an  obstruction 
In  the  form  of  a  fraudulent  conveyance  by  the 
judgment  debtor  is  interposed,  which  prevents 
a  sale  at  a  fair  valuation,  the  creditor  has  a 
right  to  come  Into  equity  to  remove  the  ob- 
struction that  he  may  obtain  a  full  price  for  the 
property ;  and  he  must  therefore  proceed  at  law 
until  he  obtains  such  Hen,  In  the  case  of  land 
a  Judgment  alone  being  commonly  sufllclent. 

A  Judgment  creditor  may  cause  his  execution 
to  be  levied  on  land  fraudulently  conveyed  by 
the  debtor,  and,  if  he  himself  becomes  the  pur- 
chaser at  the  execution  sale,  he  may  then  bring 
his  suit  to  have  the  fraudulent  conveyance  set 
aside  and  recover  the  land.  Lynn  v.  I>e  Glerse, 
48  Tex.  138. 

In  .some  re.«peotR  a  conveyance  Intended  to 
defraud  creditors  Is  not  void,  but  voidable  only, 
at  the  instance  of  the  creditor.  As  between  the 
parties  to  the  deed  it  conveys  the  legal  title, 
which  Is  good,  also,  as  against  the  creditor  un- 
til he  pursues  his  remedy  as  such  creditor,  and 
acquires  a  lien  upon  or  Interest  In  the  land. 
When  he  has  done  this,  the  deed  is  void  as  to 
him,  and  may  be  treated  by  him  In  the  prosecu- 
tion of  his  remedies  as  creditor  as  absolutely 
void  In  law  as  well  as  in  equity.  And  so  the 
essential  rights  of  the  parties  may  be  fully  and 
definitely  established,  and  a  fraudulent  deed  as 
fully  and  effectually  set  aside  In  an  action  of 
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ejectment  by  a  court  of  law  as  upon  a  bill  In  a 
court  of  equity.   Cleland  v.  Taylor,  3  Mich.  201. 

In  Trask  v.  Green,  9  Mich.  358,  It  was  said 
that  where  a  debtor  has  conveyed  land  for  the 
purpose  of  defrauding  his  creditors,  the  ri^bt 
of  creditors  to  levy  and  sell  rests  upon  the 
ground  that,  the  deed  being  void  as  to  creditors, 
the  legal  title,  as  to  them,  still  remains  In  the 
debtor,  as  if  no  conveyance  bad  been  made : 
and  the  land  may  therefore  be  sold  on  execution 
at  law,  without  Invoking  the  aid  of  a  court  of 
equity ;  and  the  purchaser  may,  if  he  chooses, 
try  the  question  of  fraud  In  an  action  at  law. 
In  this  case  the  creditor  had  Issued  an  attach- 
ment, recovered  Judgment,  and  an  execution 
had  been  Issued  thereon  and  a  levy  made  uiicn 
the  lands,  and  this  was  a  suit  In  equity  1*.  aid 
of  the  execution :  but  this  Is  by  virtue  ^  the 
statute  of  Michigan,  which  provides  that  real 
estate  of  a  debtor,  fraudulently  conveyed,  shall 
be  subject  to  the  payment  of  his  debts,  and  may 
be  sold  on  execution. 

In  Messmore  v.  Huggard,  46  Mich.  558,  0 
X.  W.  853,  where  a  judgment  creditor  had  levied 
his  execution  upon  land  upon  w  hich  there  was 
a  previous  mortgage,  and  purchased  the  land 
at  the  execution  sale,  and  taken  a  deed  from  the 
sheriff.  It  was  held  that  be  could  not  thereafter 
maintain  an  action  to  set  aside  the  mortgage 
as  fraudulent,  and  that  he  should  have  levied 
his  execution  and  then  filed  his  bill  in  aid  there- 
of ;  the  reason  lielng  that  a  court  of  equity 
would  not  sanction  the  action  of  a  Judgment 
creditor,  who,  with  knowledge  of  a  fraudulent 
mortgage,  purchased  at  a  sale  under  his  Judg- 
ment In  competition  with  others  having 
no  knowledge  of  the  fraud,  saying  "that.  If  the 
judgment  creditor  could  bid  with  the  secret 
assurance  that  he  was  to  have  an  unencumbered 
title,  when  others  must  suppose  they  were  buy- 
ing subject  to  the  mortgage,  this  assurance  gave 
him  an  advantage  In  bidding  to  the  full  amount 
of  the  mortgage,  and  practically  put  competi- 
tion entirely  out  of  the  question." 

And  in  Cranson  v.  Smith,  47  Mich.  189,  10 
X.  W.  194,  it  was  held  that  an  execution  cred- 
itor, after  levying  upon  and  selling  land  which 
had  been  previously  conveyed  by  a  judgment 
debtor  to  his  wife,  could  not  levy  his  execution 
upon  such  land  and  purchase  the  same  at  the 
sheriff's  sale  and  thereafter  bring  an  action  in 
equity  to  set  aside  the  conveyance  from  the 
husband  to  the  wife  as  fraudulent ;  the  same 
reason  being  given  as  In  Messmcre  v.  Huggard. 
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defendants.  In  that  case  it  appeared  that 
an  insolvent  .debtor  conveyed  his  property 
for  the  purpose  of  hindering  and  defrauding 
creditors,  and  that  subsequent  to  the  con- 
veyances several  judgments  were  obtained 
against  him  upon  debts  and  obligations  ex- 
isting at  the  time  of  the  conveyance.  Some 
of  the  junior  judgment  creditors  brought  an 
action  to  set  aside  the  conveyances  as  fraud- 
ulent, and  were  successful.  They  then 
caused  the  land  to  be  sold  under  executions, 
from  which  no  redemption  was  ever  made, 
and  they  subsequently  conveyed  the  title 
thus  acquired  to  a  third  person.  There- 
after, and  within  ten  years  from  the  entry 
of  his  judgment,  the  plaintiff  in  the  judg- 
ment first  entered  caused  an  execution  to  be 
issued  on  his  judgment,  and  the   property 


levied  upon  and  sold,  from  which  the  pur- 
chaser from  the  junior  judgment  creditors 
redeemed.  He  then  brought  that  action  to 
recover  against  the  junior  judgment  cred- 
itors for  breach  of  the  covenant  of  quiet 
enjoyment  contained  in  the  deed  from  them 
to  him.  All  the  court  decided  in  that  case 
was  that  the  senior  judgment  creditor  had 
the  right  to  proceed  as  he  did, — to  cause  the 
land  to  be  sold  on  execution,  without  first 
applying  to  equity  to  cancel  the  alleged 
fraudulent  conveyance.  No  action  was 
brought  by  such  senior  judgment  creditor 
to  cancel  the  conveyance,  but  his  right  to 
do  so  had  not  expired  at  the  time  of  the  re- 
demption from  his  execution  sale.  The  court 
stated  at  the  close  of  the  opinion  that  his 
right  to  bring  such  an  action  did  not  accrue 


46  Mich.  5o8.  9  N.  W.  8f)3,  and  also,  that  he 
prevented  any  person  from  bidding  against  him. 
AS  purchasers  under  the  levy  made  and  interest 
fiiold  could  not  have  moved  to  have  the  convey- 
ance declared  void,  and  that  he  should  have  Hied 
his  bill  after  the  levy  and  In  aid  of  his  execu- 
tloii,  so  that  a  fair  sale  of  the  premises  could 
have  been  had. 

In  Orendorf  v.  Budlong,  12  Fed.  24,  the  court, 
reviewing  the  cases  of  Trask  v.  Green.  9  Mich. 
358 ;  Maynard  v.  Hoskins,  9  Mich.  485  ;  Mess- 
more  V.  Huggnrd,  46  Mich.  558,  9  N.  W.  853; 
Cranson  v.  Smith.  4V  Mioh.  189,  10  N.  W.  194  ; 
and  also  Cleland  v.  Taylor,  3  Mich.  201, — ap- 
proved the  distinction  made  by  Mr.  Justice 
Cooiey  in  Messroore  v.  Iluggard,  between  the 
case  of  an  absolute  and  entire  conveyance  of  the 
judgment  debtor's  land  fraudulently,  and  a 
mortgage  of  the  same  which  was  not  absolute, 
but  left  an  equity  of  redemption  in  the  judgment 
debtor :  and,  conceding  and  approving  that  rule, 
said  that  it  seemed  that  the  case  of  Cranson  v. 
Smith,  so  far  from  being  in  afHrmance  of  it, 
was  a  clear  departure  from  it,  and  that  there 
was  no  authority  which  supports  the  principle 
announced  in  that  case. 

In  Wagner  v.  I,aw,  3  WavSh.  500,  15  L.  R.  A. 
784,  28  Am.  St.  Rep.  56,  28  Pac.  1109,  29  Pac. 
927,  It  was  held  that  a  judgment  creditor's  is- 
suing execution  and  levying  upon  and  selling 
land  which  his  judgment  debtor  has  previously 
conveyed  by  a  deed  voidable  as  to  him  because 
of  fraud  renders  the  conveyance  absolutely  void 
and  vests  the  legal  title  in  the  purchaser  at  the 
execuTiou  sale :  and  that  a  purchaser  at  such 
sale  can  maintain  a  suit  to  set  aside  the  prior 
fraudulent  conveyance  by  the  execution  debtor ; 
and  tliat  the  judgment  creditor,  by  becoming 
the  purchnser  at  such  sale,  does  not  waive  his 
right  to  relief  in  equity.  The  court  said  that 
in  .Mahama.  North  Carolina,  and  Louisiana  the 
other  doctrine  had  been  announced  by  the 
courts,  seme  of  them  on  general  propositions, 
and  others,  especially  in  Louisiana,  by  reason 
of  the  i)rovision8  of  local  statutes ;  and  that 
Cranson  v.  Smith,  47  Mich.  189,  10  N.  W.  194, 
was  a  case  exactly  In  point,  which  holds 
squarely  the  opposite  doctrine  to  that  held  in 
this  case.  The  court  also  called  attention  to 
the  fact  that  In  Cranson  v.  Smith,  Messmore  v. 
Iluggard,  40  Mich.  558,  9  N.  W.  853.  had  been 
cited  as  authority,  and  that  on  a  motion  for  a 
rehearing  the  court  had  reaffirmed  its  reliance 
on  that  case ;  but  a  consideration  of  the  opin- 
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ion  rendered  by  .Tudge  Cooley  in  that  case  con- 
vinced the  court  that  the  decision  had  been  mis- 
understood, or  at  least  misinterpreted,  in  Cran- 
son V.  Smith,  as  that  case  was  not  an  absolute 
conveyance,  but  a  mortgage ;  and  that  .Tudge 
Cooley  had  distinguished  Messmore  v.  Huggard, 
from  Cleland  v.  Taylor,  3  Mich.  202,  by  say- 
ing that,  where  the  Judgment  debtor  had  con- 
veyed away  his  whole  Interest,  any  offer  to  sell 
on  an  execution  against  him  necessarily  at- 
tacked his  conveyance,  and  that  the  judgment 
creditor,  bis  grantee,  and  all  persons  who 
should  be  inclined  to  become  bidders  at  the 
sale,  would  understand  It,  and  all  would  stand 
on  equality  with  the  judgment  creditor  in  mak- 
ing bids.  There  would  be  more  force  in  this 
reasoning  were  It  not  for  the  fact  that  Judge 
Cooley  concurred  in  the  judgment  in  Cranson  v. 
Smith. 

The  court  further  said  that,  as  between  cred- 
itor and  fraudulent  conveyancer,  the  convey- 
ance is  void ;  and,  conceding  that  It  Is  only  void- 
able, and  that  something  has  to  be  done  by  the 
creditor  to  change  it  from  a  voidable  into  a 
void  conveyance,  that  something  will  have  been 
done  if  the  judgment  creditor  Issues  execution 
and  levies  upon  and  sells  the  land  by  virtue 
thereof,  as  the  property  of  the  judgment  debtor ; 
and.  if  it  was  a  fraudulent  conveyance  it  then 
becomes  absolutely  void,  and  the  legal  title  and 
right  to  the  land  become  vested  in  the  pur< 
chaser,  and,  having  such  right  and  title,  he 
has  a  right  to  the  interposition  of  a  court  of 
equity  to  remove  any  cloud  that  Interferes  with 
the  free  and  perfect  enjoyment  of  his  rights. 
Ibid. 

Thereafter  came  the  case  of  Sawtelle  v.  Wey- 
mouth, 14  Wash.  31,  43  Pac.  1101.  in  which  it 
appeared  that,  after  a  conveyance  of  community 
real  property  by  the  husband  to  the  wife,  a  judg- 
ment was  rendered  against  the  husband  upon  a 
community  debt  existing  at  the  time  of  the  con- 
veyance, aud  afterwards  the  wife  and  her  hus- 
band conveyed  the  property  In  distinct  parts  to 
two  prior  creditors,  and  an  action  was  brought 
by  the  Judgment  creditor  to  set  aside  these  con- 
veyances. The  court  held  that  the  action  could 
not  be  maintained  because  the  conveyance  from 
the  husband  to  the  wife  was  in  form  legally 
sufficient  to  pass  all  of  the  title  and  Interest  of 
the  husband  to  the  land  ;  and  that,  as  between 
the  parties,  the  conveyance  was  absolute  and 
good  as  against  the  grantor,  and  no  Interest, 
legal  or  equitable,  remained  in  the  grantor  upon 
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until  his  purchase  at  the  execution  sale. 
The  statute  of  limitations,  as  applied  to  this 
particular  case,  was  not  there  involved, 
though  the  court  intimates  strongly  that  the 
statute  bars  the  right  to  have  a  transfer  of 
the  kind  set  aside. 

This  court  has  never  had  occasion  to  pass 
upon  the  precise  question  involved  in  this 
action;  nor  have  we  ever  held  that  the  act 
of  the  creditor  in  causing  property  alleged 
to  have  been  fraudulently  transferred  to  be 
levied  upon  and  sold  on  execution  against 
the  fraudulent  grantor,  wholly  ex  parte  and 
nonjudicial  in  its  nature,  operates  ipso 
facto  to  cancel  the  alleged  fraudulent  con- 
veyance, and  vest  the  absolute  title  to  the 
property  in  the  purchaser  at  the  sale.  The 
farthest  we  have  gone  in  that  direction  is 


to  sanction  and  approve  such  proceedings; 
and  the  most  that  can  be  deduced  from  the 
decisions  is  that  the  sale  in  such  cases  places 
the  creditor  or  purchaser,  as  the  case  may 
be,  in  position  to  attack  the  conveyance. 
The  result  of  the  decisions  is  that  the  cred- 
itor may  bring  an  action  to  set  aside  the 
alleged  fraudulent  conveyance  before  sale  on 
execution,  and  then  make  the  sale,  or  he 
may  make  the  sale,  and  then  bring  the  ac- 
tion. In  either  case  he  must  get  rid  of  the 
alleged  fraudulent  conveyance. 

Our  conclusions  from  these  considerations 
are  that,  without  regard  to  the  form  of  the 
action,  the  question  as  to  the  fraudulent 
character  of  a  transfer  such  as  that  here 
complained  of  must  be  judicially  deter- 
mined within  the  period  covered  by  the  stat- 


whlcb  a  lien  of  a  Judgment  subsequently  ren- 
dered against  him  could  attach ;  that  the  legal 
title  to  the  land  was  in  the  wife  and  not  in  the 
husband,  the  Judgment  debtor,  and  hence  no 
lien  attached  to  the  land  as  a  consequence  of 
the  Judgment,  and  the  subsequent  conveyance 
by  the  wife  and  husband  to  the  creditors  prior 
to  any  proceedings  taken  by  the  Judgment  cred- 
itor attaclcing  the  transfer  from  the  husband  to 
the  wife  was  suflBclent,  and  must  be  upheld. 

The  combined  effect  of  these  two  decisions 
would  seem  to  be  that  the  Judgment  itself,  ren- 
dered after  the  making  of  a  fraudulent  con- 
veyance, Is  ineffectual  to  change  or -pass  the 
legal  title  to  the  land,  but  that  when  the  Judg- 
ment creditor,  by  virtue  of  his  Judgment,  levies 
upon  and  sells  the  land,  the  fraudulent  convey- 
ance as  to  the  purchaser  becomes  absolutely 
void,  and  the  legal  title  becomes  vested  In  the 
purchaser. 

In  Preston-Par  ton  Mill.  Co.  v.  Dexter,  H.  & 
Co.  22  Wash.  236,  79  Am.  St.  Rep.  928,  60 
Pac.  412,  Sawtelle  v.  Weymouth,  14  Wash.  21, 
43  Pac.  1101,  was  approved,  and  It  was  held 
that  a  conveyance  of  land,  although  fraudulent 
as  to  the  creditors  of  the  grantor,  is  yet  good 
between  the  parties,  and  passes  the  legal  title, 
80  that  a  creditor  thereafter  obtaining  a  Judg- 
ment does  not  thereby  acquire  any  lien  on  the 
lands  so  conveyed,  for  the  reason  that  no  title 
or  interest  upon  which  a  Judgment  can  be  a 
lien  remains  In  the  grantor  after  the  convey- 
ance. 

Judgments  are  no  liens  on  lands  which  had 
been  deeded  by  the  Judgment  debtor  before  the 
Judgments  were  obtained,  although  the  deed 
was  in  fraud  of  creditors.  Miller  v.  Sherry,  2 
Wall.  249,  17  L.  ed.  830.  In  this  case  the  court 
said  that,  the  legal  title  having  passed  from 
the  Judgment  debtor  before  its  rendition,  by  a 
deed  valid  as  betw*een  him  and  his  grantee,  it 
could  not  be  a  lien  on  the  premises  by  operation 
of  law. 

A  Judgment  Is  not  a  lien  on  lands  which  the 
Judgment  debtor  has  previously  conveyed, 
though  with  Intent  to  defraud  creditors,  under 
Sandels  &  Hill's  Dig.  $  4204,  which  provides  that 
Judgments  shall  be  liens  on  lands  of  the  Judg- 
ment debtors,  and  S  3049,  which  provides  for 
the  sale  on  execution  of  lands  of  which  the 
Judgment  debtor,  or  any  person  for  his  use.  Is 
seised  in  law  or  equity.  Doster  v.  Manistee  Nat. 
Bank,  67  Ark.  325.  48  L.  R.  A.  334,  77  Am.  St. 
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Rep.  116,  55  S.  W.  137;  Parrott  v.  Crawford 
(Ind.  Terr.)  82  S.  W.  688. 

In  Howland  v.  Knox,  59  Iowa,  46,  12  N.  W. 
777.  the  court  made  the  broad  statement  that 
In  Its  opinion  the  defendant  In  a  Judgment 
has  no  such  Interest,  equitable  or  otherwise,  in 
real  estate  which  he  has  conveyed  to  defraud 
his  creditors  as  is  the  subject  of  a  lien  In  favor 
of  the  Judgment  creditor. 

A  Judgment  obtained  by  a  creditor  against 
his  debtor  after  the  latter  has  made  a  convey- 
ance fraudulent  as  to  creditors  of  his  real  es- 
tate Is  not  a  lien  upon  the  land;  but  It  may  be 
made  a  Hen  thereon  by  an  action  In  eqalty, 
provided  the  land  would  have  been  subject 
thereto  if  the  title  had  remained  in  the  debtor. 
Joyce  V.  Perry,  111  Iowa,  567,  82  N.  W.  941. 

By  the  laws  of  Louisiana,  where  there  has 
been  a  Judicial  sale  of  the  succession  by  a  pro- 
bate Judge,  a  creditor  of  the  estate,  who  obtains 
a  Judgment,  cannot  levy  an  execution  upon  the 
property  so  transferred,  upon  the  ground  that 
the  sale  was  fraudulent  and  void;  but  he 
should  first  bring  an  action  to  set  the  sale 
aside.  Ford  v.  Douglas,  5  How.  143,  12  L. 
ed.  89. 

Where  a  conveyance  of  land  Is  alleged  to 
be  fraudulent  as  to  creditors,  and  the  grantee 
is  in  possession  thereunder,  which  conveyance 
Is  not  void  upon  Its  face,  the  question  of  fraud 
cannot  be  Inquired  into  collaterally,  by  com- 
mencing with  a  seizure ;  and  the  complaining 
creditor  must  resort  to  the  revocatory  action. 
Trahan  v.  McMaunus.  2  La.  209;  Childress  v. 
Allen,  3  La.  477 ;  Burland  v.  Carrollton  Bank, 
14  La.  180 ;  Barbarin  v.  Saucier.  5  Mart.  N.  S. 
361 :  Kirkland  v.  New  Orleans  Gaslight  &  Bkg. 
Co.  1  La.  Ann.  300;  Holmes  v.  Barbin,  13  La. 
Ann.  474 ;  Keller  v.  Blanchard,  19  La.  Ann.  53 : 
Collins  V.  Shaffer,  20  La.  Ann.  41 ;  Payne  v. 
Graham,  23  La.  Ann.  771 ;  Currle  v.  Pierce.  27 
La.  Ann.  268:  Theurer  v.  McGibbon,  28  La. 
Ann.  20 ;  McAdam  v.  Soria,  31  La.  Ann.  864 : 
Johnson  v.  KIngsland  &  F.  Mfg.  Co.  38  La.  Ann. 
248;  Lawler  v.  Cosgrove,  39  La.  Ann.  488.  2 
So.  34  ;  Weathers  v.  Pecot,  52  La.  Ann.  932. 
27  So.  538 ;  Burg  v.  Rivera,  105  La.  144.  29  So. 
482. 

In  Willis  V.  Scott,  33  La.  Ann.  1026.  where 
immovable  property,  which  had  been  sold  by  a 
conveyance  valid  on  Its  face,  accompanied  by  a 
delivery  and  continuous  possession  by  the  trans- 
feree as  ownpr,  had  been  seized  by  a  creditor 
In  disregard  of  the  transfer,  and  such  seizure 
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ute  of  limitations,  or  it  ripens  into  full 
title  as  against  creditors  and  all  others,  and 
that,  as  it  conclusively  appears  from  the 
pleadings  in  this  action  that  the  plaintiff's 
right  to  have  the  fraudulent  conveyance  set 
aside  is  barred  by  the  statute,  the  court 
below  rightly  dismissed  the  action,  and  the 
order  denying  a  new  trial  is  affirmed. 

Start,  Ch.  J.,  dissenting: 

I  dissent  for  the  reason  that  the  majority 
opinion,  in  effect,  overturns,  as  it  seems  to 
me,  well-settled  principles  which  have  become 
rules  of  property.  This  action  is  one  at  law 
to  recover  possession  of  real  estate,  and  not 
one  in  equity  for  relief  on  the  ground  of 
fraud;  or,  in  other  words,  it  is  an  action 
of  ejectment,  in  which  the  plaintiff  stands 


upon  his  legal  rights.  li  is  true  that  the 
complaint  unnecessarily  alleges  evidentiary 
facts  which  are  the  proof  of  the  plaintiff's 
title.  It  appears  from  such  allegations  that 
on  December  3,  1888,  the  plaintiff  was  a 
creditor  of  Austin  Knights,  who  then  owned 
the  real  estate  which  is  the  subject-matter 
of  this  action,  and  who  on  January  1,  1889, 
made  a  fraudulent  conveyance  thereof  to  his 
brother  Michael,  which  was  recorded  on  the 
same  day;  that  on  May  23,  1890,  the  plain- 
tiff recovered  judgment,  which  was  duly 
docketed  on  that  day,  upon  his  debt  against 
the  fraudulent  grantor;  that  execution  was 
issued  thereon,  and  the  land  sold  thereunder 
to  the  plaintiff  on  April  15,  1893,  and  was 
never  redeemed;  and  that  the  defendant 
brewing   company   is   in   possession   of   the 


had  been  enjoined  by  the  transferee,  it  was  de- 
cided that,  where  the  third  person  enjoining 
held  under  such  a  conveyance,  fraudulent  simu- 
lation could  not  be  sustained  as  a  defense  to 
an  action  to  enjoin  the  seizure,  but  the  cred- 
itor must  resort  to  a  direct  action,  revocatory, 
or  en  declaration  de  simulation;  citing  most  of 
the  authorities  above.  In  the  view  of  the  court 
it  would  seem  that  the  question  as  to  whether 
ft  was  a  fraudulent  simulation  was  the  test  as 
to  whether  the  creditor  could  seize  the  property 
upon  the  execution  without  bringing  an  action 
for  the  purpose  of  having  the  conveyance  set 
aside.  The  court,  in  answer  to  the  claim  of 
the  defendant  that  this  was  such  a  case,  said 
that  It  had  examined  the  authorities  referred  to 
by  the  defendant's  counsel,  in  which  the  doc- 
trine that  in  cases  of  simulation  the  creditor 
might  seize  notwithstanding  the  apparent  trans- 
fer, and,  If  enjoined,  might  plead  and  show 
the  simulation  on  trial  of  the  injunction,  and 
that  in  all  of  the  cases  cited  it  appeared  that 
the  claimant  had  never  had  possession,  and  that 
it  could  not  find  any  case  distinctly  holding  that 
immovable  property  held  under  a  title,  trans- 
lative of  property,  valid  on  its  face,  and  ac- 
companied by  actual  delivery  and  continuous 
possession  and  control  as  owner,  could  be  direct- 
ly seized  by  a  creditor  of  the  transferrer. 

And  in  Emswllcr  v.  Durham,  6  La.  Ann.  710, 
the  court  said  that  an  action  is  necessary  to 
annul  a  real  transfer  of  property,  but  for  a 
fraudulent  purpose  simulation  does  not  transfer 
the  property  at  all,  and  it  is  not  necessary  to 
annul  the  mere  paper  pretense  of  title.  That 
simulated  transfers  of  property  may  be  made 
for  a  lawful  purpose,  as  to  give  credit  to  the 
vendee  to  enable  him  to  raise  money,  or  other 
purposes  rendering  the  property  liable  to  third 
persons,  while  it  is  perfectly  understood  between 
the  parties,  that  it  remains  the  property  of  the 
vendor. 

A  Judgment  creditor,  who  resorts  to  a  direct 
action  to  annul  an  outstanding  title  made  by  his 
debtor  to  a  third  person,  cannot  disregard  such 
title  during  the  pendency  of  his  action,  and 
proceed  by  seizure  and  sale  of  the  property.  A 
Judgment  perpetuating  an  injunction  until  the 
determination  of  the  direct  action  of  nullity  will 
be  maintained,  although  the  Judgment  of 
nullity  has  been  pronounced  in  the  direct  ac- 
tion.   Ulrlch  V.  Duson,  36  La.  Ann.  989. 

Where  a  debtor  assumes  to  convey  land  to 
another,  who  thereafter  convej's  the  same  to 
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his  wife,  but  the  Judgment  debtor  never  loses 
dominion  or  control  of  the  property,  but  the 
same  is  at  all  times  physically  and  really  in  his 
possession,  a  Judgment  creditor  has  the  right 
to  make  a  direct  seizure  of  the  property  as  that 
of  his  judgment  debtor.  Cochrane  v.  Gibert,  41 
La.  Ann.  735,  6  So.  731. 

In  holding  that  the  issue  of  an  execution  upon 
a  Judgment  against  one  who  had  fraudulently 
conveyed  hi»  land  to  defeat  the  rights  of  his 
creditors  was  not  necessary  before  commencing 
an  equity  action  to  set  aside  such  conveyance, 
the  court.  In  Dunham  v.  Cox,  10  N.  J.  Eq.  437, 
64  Am.  Dec.  460,  said  that  when  a  creditor  has 
established  his  debt  by  a  Judgment,  by  the  stat- 
ute he  acquires  a  lien  upon  all  the  real  estate 
of  his  debtor  to  satisfy  his  debt ;  and  the  Judg- 
ment constitutes  a  Hen  upon  the  land,  and 
there  is  no  necessity  of  compelling  the  creditor, 
as  a  mere  matter  of  form,  to  incur  the  further 
expense  at  law  of  issuing  an  execution. 

In  Cook  v.  Johnson,  12  N.  J.  Eq.  51,  72  Am. 
Dec.  381.  the  court  said  that  It  was  true  that 
a  Judgment  creditor  might  sell  the  Interest  of 
his  Judgment  debtor  in  property  that  he  had 
fraudulently  conveyed  previous  to  the  Judgment 
"as  it  now  stands  with  the  legal  title  In  the 
trustee ;"  but  that  he  was  not  obliged  to  sell 
It  with  this  fraudulent  conveyance  covering  it 
and  run  the  risk  of  it  being  satisfied,  as  he  had 
a  right  to  have  the  title  cleared  up  before  the 
sale ;  and  that  a  court  of  equity  was  the  only 
one  that  could  do  that. 

In  Smith  v.  Vreeland,  16  N.  J.  Eq.  198,  the 
plaintiff  had  proceeded  on  the  theory  that  the 
conveyance  made  by  his  Judgment  debtor  was 
null  and  void,  and  had  accordingly  proceeded  to 
a  sale  under  his  execution  at  law,  and  had  t>e- 
come  the  purchaser  at  such  sale  for  a  very  In- 
adequate price,  and  in  this  action  he  asked  the 
court  to  declare  the  previous  conveyance  fraudu- 
lent and  thus  confirm  his  title.  The  defendant 
was  also  a  Judgment  creditor,  and  the  court 
found  that  the  property  was  sufficient  to  satisfy 
both  Judgments ;  and  it  was  held  that  all  that 
the  complainant  could  ask  in  equity  was  that 
his  debt  should  be  paid,  and  that,  if  his  legal 
rights  were  more  extensive,  they  must  be  en- 
forced at  law.  without  the  aid  of  a  court  of 
equity,  and  the  fact  that  the  defendant  Judg- 
ment creditor  had  been  In  complicity  with  the 
Judgment  debtor  and  his  wife  in  effecting  the 
fraudulent  conveyance  did  not  alter  the  case, 
as  the  legal  fraud  imputed  to  him  Involved  no 
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land  through  rposne  conveyances  from  the 
fraudulent  grantor,  but  with  full  notice  of 
the  original  fraudulent  conveyance.  Thirt 
action  was  commenced  September  25,  1899, 
and  was  dismissed  by  the  trial  court  be- 
cause thie  complaint  did  not  state  facts  con- 
stituting a  cause  of  action,  in  that  it  did 
not  appear  therefrom  that  the  action  was 
brought  within  six  years  after  the  discovery 
of  the  fraud.  The  allegations  of  the  com- 
plaint, for  the  purposes  of  this  appeal,  must 
be  taken  as  true;  hence  the  defendant  is  not 
a  bona  fide  purchaser,  but  stands  in  the 
shoes  of  the  original  fraudulent  grantee,  and 
we  must  consider  the  case  as  if  it  were  be- 
tween the  creditor  and  such  grantee.  It 
mav  be  conceded  at  the  outset  that  the  title 
of  a  fraudulent  grantee  is  protected  by  the 


statute  of  limitations.  But  if  a  party  ha^ 
two  remedies,  and  one  is  barred,  it  by  no 
means  follows  that  he  may  not  avail  him- 
self of  the  other.  If  the  creditor  avails 
himself  of  the  equitable  remedy  which  he 
has  of  bringing  an  action  to  set  aside  a 
fraudulent  conveyance,  the  limitation  ir*  «i\ 
years  from  the  time  he  discovers  the  fraud: 
but,  as  I  understand  the  decisions  of  this 
court,  if  he  pursues  his  other  remedy,  and 
stands  upon  his  legal  rights, — recovers  judg- 
ment, and  seizes  and  sells  the  land  on  execu- 
tion,— and  never  brings  any  equitable  action 
to  cancel  the  fraudulent  conveyance,  his  ac- 
tion of  ejectment  to  recover  possession  of 
the  land  can  onlv  be  l>arred  bv  fifteen  vears' 
adverse  possession.  The  creditor,  althou|;h 
he  seizes  and  sells  the  land  on  execution. 


moral  turpitude.  The  latter  statement  was 
made  by  the  court  in  view  of  the  particular  cir- 
cumstances of  the  case  which  would  not  apply 
to  every  case,  but  the  court  was  very  positive 
and  prompt  in  declaring  that  all  the  complain- 
ant could  demand  was  that  his  judm^ent  should 
constitute  a  Hen  upon  the  property  of  his  debtor, 
and  that  upon  that  claim  belns:  satistled  his 
title  to  the  property  should  be  surrendered. 

The  contrary  doctrine  would  geem  to  prevail 
in  Missouri.  Klnealy  v.  Macklin.  2  Mo.  App. 
241.  8upnt. 

In  Mulford  v.  l»eterson,  .35  N.  .7.  I..  127.  It 
was  contended  by  the  counsel  for  the  defendants 
that  a  deed  fraudulently  made  with  Intent  to 
defraud  the  creditors  of  the  grantor  could  not 
be  avoided  in  a  court  of  law,  but  that  the 
remedy  was  exclusively  in  equity :  but  the  court 
held  that  this  was  not  so,  that  the  practice 
in  the  circuits  had  always  been  to  admit  evi- 
dence of  fraud  against  creditors,  in  actions  of 
ejectment,  to  overcome  title  made  under  fraudu- 
lent deeds  of  conveyance.  That  the  statute  of 
New  Jersev  was  a  re-enactment  of  the  statute 
13  Eliz.  chap.  5,  which  made  such  conveyance 
"utterly  void,  frustrate,  and  of  no  effect." 

Under  the  provisions  of  the  Oregon  Civil 
Code,  providing  that  from  the  date  of  the  dock- 
eting of  a  Judgment  such  Judgment  shall  be 
a  lien  upon  all  the  real  property  of  the  defend- 
ant within  the  county  or  counties  where  the 
same  is  docketed,  or  which  he  may  afterwards 
acquire  thereiu,  during  the  time  an  execution 
may  IsRue  thereon  :  and  that  an  execution  may 
be  levied  upon  the  real  property  belonging  to 
the  Judgment  debtor  on  the  day  when  the  Judg- 
ment is  docketed  in  the  county,  or  at  any  time 
thereafter :  and  that  all  property,  or  right,  or 
interest  therein  of  the  Judgment  debtor  shall 
be  liable  to  an  execution. — a  Judgment  Is  not  a 
lien  upon  land  which  had  been  previously  con- 
veyed by  the  Judp-ment  debtor  to  another  In 
fraud  of  creditors,  as  the  operation  of  the  Hen 
is.  by  the  statute,  limited  to  all  the  real  prop- 
erty of  the  defendant  from  the  time  the  Judg- 
ment was  docketed.  Re  Estes,  6  Sawy.  4."59, 
3  Fed.  13-1.5  Fed.  60. 

In  Oregon  a  conveyance  of  real  property 
which  Is  fraudulent  and  void  as  to  creditors 
nev»'rtheIoss  pasHe«  the  title  to  the  grantee,  so 
that  Judgment  credltc»rs  procuring  their  Judg- 
ments after  the  execution  of  the  fraudulent  con- 
veyance obtain  no  lien  upon  such  real  property  : 
but  the  Judgment  creditor  who  first  proceeds  to 
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have  the  fraudulent  conveyance  set  aside  will  be 
given  priority  from  the  time  of  bringing  bis 
suit  for  that  purpose.  Neal  v.  Foster.  36 
Fed.  29. 

The  word  "void,'*  In  f  2320.  Wis.  Rev.  Stat.. 
relating  to  fraudulent  conveyances  of  property 
by  debtors,  means  "voidable."  French  Liun- 
bering  Co.  v.  Therlault,  107  Wis.  627,  51  L.  R. 
A.  910,  81   Am.  St.  Rep.  856.  83  N.  W.  927. 

See  also  cases  in  VII.,  infra. 

b.  Land  purchased  and  paid  for  by  debtor,  hut 
conveyed  to  another. 

The  second  class  of  conveyances  in  fraud  of 
creditors  is  where  land  is  purchased  for  a  valua- 
ble consideration  which  Is  paid  by  the  debtor. 
but.  In  order  to  deprive  his  creditors  of  their 
rights,  the  legal  title  is  taken  In  the  name  of 
another. 

The  rule  at  common  law  was  that.  If  lands 
were  conveyed  to  one  person,  the  consideration 
f(.r  which  was  paid  by  another,  a  trust  resulted 
in  favor  of  the  person  who  paid  the  price.  But 
such  a  trust  was  not  the  subject  of  levy  and 
sale  under  execution,  because  no  legal  title  upon 
which  an  execution  could  fasten  was  in  the  person 
who  had  paid  the  price.  In  New  York,  however, 
it  was  held  that  such  a  trust  was  not  within  the 
statute  of  frauds,  and  by. the  former  statute  of 
uses  of  that  state  the  interest  of  the  ct'fttui  qu( 
truft  could  be  seized  and  sold  as  a  legal  estate 
on  execution  against  him.  In  Walt  v.  Day.  4 
Denio,  439,  it  was  held  that  these  rules  exi?ited 
under  the  present  Revised  Statutes,  but  the 
proposition  was  denied  by  the  court  of  chancery 
in  Brewster  v.  Power.  10  Paige,  562,  infra,  II.. 
b.  and.  in  Garfield  v.  Hatmaker,  15  N.  Y.  47ik 
where  the  special  and  general  term  had  both 
followed  Walt  v.  Day.  that  decision  was  over- 
ruled by  the  court  of  appeals,  and  It  was  held 
that,  whenever  the  statutes  of  a  state  had  pro- 
vided. In  substance,  that  when  a  grant  for  t 
valuable  consideration  shall  be  made  to  one 
person,  and  the  consideration  thereof  shall  be 
paid  by  another,  no  use  or  trust  shall  result  In 
faVor  of  the  person  by  whom  such  payment  shall 
be  made,  but  the  title  shall  vest  In  the  person 
named  as  the  alienee  in  such  conveyance,  hut 
subject  to  the  further  provision  that  every  s'lch 
conveyance  shall  be  deemed  fraudulent^  as 
against  the  creditors,  at  the  time,  of  the  person 
paying  the  consideration  ;  such  a  statute  abol- 
ishes the  trust,  which,  by  the  rule  of  the  com- 
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may,  if  he  so  elects,  resort  to  equity  to 
secure  a  cancelation  of  the  fraudulent  trans- 
ler;  but  he  is  not  bound  to  do  so.  He  may 
take  his  chances  on  being  able  to  prove  the 
conveyance  fraudulent  whenever  his  title  is 
challenged..  He  acquires  by  the  execution 
sale  the  legal  title  to  the  lands,  and  in  an 
action  at  law  by  him  to  recover  possession 
thereof,  or  in  an  action  against  him  if  he  be 
in  possession,  he  may,  as  against  the  fraud- 
ulent grantee  and  all  persons  claiming  imder 
him  with  notice,  prove  that  the  conveyance 
to  such  grantee  was  fraudulent.  He  may 
prove  such  fact  precisely  as  he  may  any 
other  fact  which  is  a  necessary  link  in  his 
chain  of  title,  as  a  matter  of  strict  legal 
right,  without  first  appealing  to  a  court  of 
equity    to    set    the    fraudulent    conveyance 


aside.  See  Tupper  v.  Thompson,  26  Minn. 
386,  4  N.  W.  621;  Furman  v.  Tewny,  28 
Minn.  77,  9  N.  W.  172;  Cumhey  v.  Lovett, 
76  Minn.  230,  79  N.  W.  99.  If,  however, 
the  pleading  of  his  adversary  discloses  the 
source  of  his  alleged  title  (that  is,  the 
fraudulent  transfer ) ,  the  creditor  must  con- 
fess and  avoid  it  by  alleging  in  his  answer 
or  reply,  as  the  case  may  be,  the  fact  that 
the  transfer  was  fraudulent,  and  prove  such 
fact  as  a  part  of  his  evidence  on  the  trial. 
Proving  on  the  trial  such  fact,  which  is  a 
necessary  link  in  the  creditor's  title,  must 
not  be  confounded  with  an  action  to  cancel 
the  fraudulent  transfer.  The  conclusion 
that  the  legal  title  passes  by  the  execution 
sale  necessarily  follows  from  the  rule,  which 
is  well  settled  in  this  state,  and  in  nearly 


mon  law,  resulted  therefrom  to  the  fraudulent 
debtor,  and  it  follows,  therefore,  that  in  place 
of  that  trust  and  of  the  common-law  principles 
upon  which  it  depended,  the  statute  has  de- 
clared a  presumption  of  fraud,  and,  through  the 
fraud,  a  resulting  trust,  not  in  favor  of  the 
debtor,  but  of  the  creditor  only.  There  is  no 
interest,  legal  or  equitable,  in  the  debtor,  and 
therefore  nothing  to  which  a  Judgment  and  exe- 
cution can  attach ;  but,  Instead  of  this,  there  is 
a  pure  trust  in  favor  of  the  creditor,  which  the 
statute  impresses  upon  the  legal  estate  in  the 
hands  of  the  grantee  in  the  conveyance,  and 
which  can  be  enforced  in  equity  only.  It  results 
in  favor  of  the  creditors,  not  so  as  to  vest  the 
title  in  them,  or  to  the  extent  of  the  entire  prop- 
erty, but  only  *'to  the  extent  that  may  be  nec- 
essary to  satisfy  their  Just  demands."  And 
these  words  plainly  imply  that  the  legal  title  is 
not  transferred  by  operation  of  the  statute, 
either  to  the  person  paying  the  consideration, 
or  to  his  creditor ;  but  the  estate  vests  in  the 
alienee,  and  is  made  subject  to  the  Just  claims 
of  the  creditor. 

And  in  Massachusetts,  where  formerly,  in- 
stead of  selling  the  land  under  an  execution  is- 
sued upon  a  Judgment,  the  execution  was  ex- 
tended upon  the  land  of  the  Judgment  debtor 
until  the  same  was  satisfied,  and  it  was  formerly 
held  that  when  any  real  estate,  or  right,  or  In- 
terest therein,  should  be  purchased  by  any  debt- 
or, or  the  purchase  money  therefor  directly  or 
indirectly  paid  by  him,  and  the  title  to  the  same 
either  retained  in  the  vendor,  or  conveyed  to 
any  other  person  with  the  design  and  for  the 
purpose  of  defrauding  a  creditor  of  such  debtor, 
the  real  estate,  or  right,  or  interest  therein,  of 
the  Judgment  debtor  could  not  be  levied  upon 
by  his  Judgment  creditor,  and,  after  the  execu- 
tion had  been  extended  upon  the  land  which  had 
been  so  paid  for  by  the  debtor  and  the  title  to 
which  had  been  fraudulently  taken  in  the  name 
of  another,  such  Judgment  creditor  could  not 
maintain  a  writ  of  entry  to  recover  the  pos- 
session of  the  land  from  the  grantee  in  the 
fraudulent  conveyance.  This  was  upon  the 
theory  that  as  to  the  legal-paper  title  such  as 
would  be  subject  to  levy  the  Judgment  debtor 
clearly  had  none,  as  he  never  was  a  grantee 
from  anyone  having  or  claiming  title  to  the 
premises.  Howe  v.  Bishop,  3  Met.  26 ;  Hamilton 
V.  Cone,  99  Mass.  478.  But  by  a  subsequent  stat- 
ute it  is  provided  that  the  right  or  interest  of 
such  debtor  under  the  circumstances  mentioned 
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may  be  attached  on  mesne  process,  or  taken  in 
execution  in  the  same  manner  and  to  the  same 
effect  as  real  estate,  the  legal  title  to  which  is 
in  such  debtor. 

In  Clark  v.  Chamberlain,  18  Allen,  257,  the 
court  held  that  the  statute  mentioned,  by  its 
own  terms,  declares  and  creates  the  interest 
which  it  empowers  the  creditor  to  take,  and 
that  to  hold  that  it  oply  applied  to  lands  to 
which  the  debtor  had  a  title  would  render  it 
senseless  and  absurd;  citing  Livermore  v.  Bou- 
telle,  11  Gray,  217,  71  Am.  Dec.  708;  Mill 
River  Loan  Fund  Asso.  v.  Claflin,  9  Allen,  101. 

A  statute  of  Michigan  provides  that  "when 
a  grant  for  a  valuable  consideration  shall  be 
made  to  one  person,  and  the  consideration  there- 
for shall  be  paid  by  another,  no  use  or  trust 
shall  result  in  favor  of  the  person  by  whom 
such  payment  shall  be  made ;  but  the  title  shall 
vest  in  the  person  named  as  the  alienee  in  such 
conveyance,  subject  only  to  the  provisions  of 
the  next  section."  The  next  section  provides 
that  "every  such  conveyance  shall  be  presumed 
fraudulent,  as  against  the  creditors  of  the  per- 
son paying  the  consideration,  and,  when  a 
fraudulent  intent  is  not  disproved,  a  trust  shall 
result  in  favor  of  such  creditors  to  the  extent 
that  may  be  necessary  to  satisfy  their  Just  de- 
mands." Tn  Maynard  v.  Hoskins,  9  Mich.  485, 
it  was  held  that  the  trust  here  reserved  in  favor 
of  creditors  can  only  be  reached  by  a  bill  filed 
by  a  Judgment  creditor  after  an  execution  has 
been  taken  out  and  returned,  on  or  after  the  re- 
turn day,  unsatisfied  in  whole  or  in  part 

It  has  not  been  deemed  advisable  to  go 
through  all  the  special  statutes  on  the  subject 
in  the  different  states ;  but  it  is  enough  to  say 
that  wherever  in  any  state  the  legislature  there- 
of has  arbitrarily  cond^nned  an  Interest  which 
would  not  otherwise  be  liable  to  execution,  to 
such  liability  by  arbitrary  law,  there  the  deci- 
sions  under  the  Massachusetts  statutes  will 
naturally  apply,  but,  where  the  common- law 
rule  has  not  been  interfered  with,  or  where,  as 
In  the  case  of  New  York  and  Michigan,  the  local 
statute  expressly  provides  that  there  shall  be 
no  resulting  trust  in  the  fraudulent  debtor  who 
pays  for  land  and  takes  the  legal  title  in  the 
name  of  another,  but  such  a  trust  shall  result 
to  his  creditors,  such  land  will  not  be  liable  to 
levy  and  sale  on  execution,  but  the  creditor  must 
resort  to  his  action  in  equity. 

In  Gilbert  v.  Stockman,  81  Wis.  602,  29  Am. 
St.  Rep.  922,  51  N.  W.  1076.  52  N.  W.  1045,  it 
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all  of  the  states  of  the  Union  having  stat- 
utes similar  to  our  own  (Gen.  Stat.  1894, 
§  4222),  that  the  title  of  the  fraudulent 
grantee  in  such  cases  is,  as  to  the  creditor, 
a  nullity,  and  his  judgment  a  valid  lien  at 
law  upon  the  land  attempted  to  he  fraudu- 
lently conveyed,  which  may  be  enforced  in 
the  same  manner  and  with  precisely  the 
same  effect  as  if  there  had  been  no  such 
conveyance.  It  is  true  that  a  fraudulent 
conveyance  is  voidable,  not  void,  in  that  it 
is  good  as  between  the  parties  to  it;  and, 
if  the  fraudulent  grantee  oonv^s  the  land 
to  a  bona  fide  purchaser  before  the  creditor 
seizes  the  land  on  execution,  it  would  de- 
stroy the  lien  of  the  judgment,  and  the  title 
of  the  purchaser  would  be  good.  But  as 
Mr.   Freeman,  in  his  work  on  Judgments, 


aptly  says:  ^As  against  the  fraudulent 
transferee,  the  creditor  may -seize  the  prop- 
erty, whether  real  or  personal,  as  that  of 
the  fraudulent  vendor,  and  may  proceed  to 
sell  it  imder  execution.  The  title  trans- 
ferred by  such  sale  is  not  a  mere  equity, — 
not  the  right  to  control  the  legal  title,  and 
to  have  the  fraudulent  transfer  vacated  by 
some  appropriate  proceeding.  It  is  the  legal 
title  itself."  2  Freeman,  Judgm.  §  350. 
The  effect  of  a  fraudulent  transfer  of  land 
on  the  rights  of  a  creditor  has  never  been 
more  clearly  or  tersely  stated  than  it  was  by 
Chief  Justice  Gilfillan  in  the  opinion  of  the 
court  in  the  case  of  Campbell  v.  Jones,  25 
Minn.  155.  He  said:  "That  a  judgment 
creditor  may,  notwithstanding  a  conveyance 
of  his  real  estate  by  the  judgment  debtor. 


was  held  that,  under  the  statute  of  Wisconsin, 
before  an  action  could  be  maintained  to  set  aside 
a  conveyance  made  by  a  debtor  of  his  land  to 
another  in  fraud  of  his  creditors,  an  execution 
must  have  been  Issued  and  returned  nulla  bona. 
The  decision  was  by  a  divided  court,  and  seems 
to  have  been  based  upon  the  theory  that  there 
was  no  real  distinction  between  such  a  case 
and  one  where  a  debtor  not  owning  real  prop- 
erty purchases  and  pays  for  land  and  takes  the 
title  in  another's  name  for  the  purpose  of  de- 
frauding his  creditors  This  would  seem  to  be 
opposed  to  all  the  decisions  on  the  subject,  as, 
almost  without  exception,  they  make  a  clear  dis- 
tinction between  the  two  cases  for  the  reason 
generally  given,  that.  In  one  case  the  title  is 
originally  In  the  fraudulent  debtor  and  grantor, 
and  that,  while  the  conveyance  as  to  him  and 
his  fraudulent  grantee  and  their  privies  is  good, 
as  to  creditors  It  is  absolutely  void,  and,  so  far 
as  they  are  concerned,  the  title  remains  In  him, 
and  is  subject  to  his  debts  as  though  the  con- 
veyance had  not  been  made,  whereas,  in  the 
other  case  the  title  never  was  in  the  fraudulent 
debtor ;  but  land  which  is  paid  for  by  him,  and 
taken  in  the  name  of  another  person  in  fraud 
of  his  creditors.  Is  subjected  to  the  claim  of  the 
creditor  upon  the  ground  that  the  consideration 
paid  by  the  fraudulent  debtor  for  the  property 
belonged  to  the  creditor,  and  should  have  been 
used  in  paying  his  debt,  and  therefore  the  land 
will  he  subjected  to  the  same  debt  The  reason- 
ing of  the  dissenting  opinion  appears  to  be  the 
stronger,  aud,  as  is  well  said  there,  the  majority 
decision  is  right  in  the  face  of  Eastman  v. 
Schettler,  13  Wis.  325,  infra,  VII.,  and  is  op- 
posed to  the  reasoning  of  the  Pennsylvania 
cases  and  to  the  decision  in  Chautauque  County 
Bank  v.  Risley,  19  N.  Y.  369,  75  Am.  Dec.  347. 

This  case  was  followed  by  French  Lumbering 
Co.  V.  Therlault,  107  Wis.  627,  51  L.  R.  A.  910, 
81  Am.  St.  Rep.  856.  83  N.  W.  927,  in  which  It 
was  stated  that  In  Gilbert  v.  Stockman,  81  Wis. 
602,  20  Am.  St.  Rep.  922,  51  N.  W.  1076,  52  N. 
W.  1045,  notwithstanding  strong  judicial  oppo- 
sition, as  Indicated  by  the  able  and  exhaustive 
dissenting  opinion,  the  early  view  of  the  law  de- 
clared in  Hyde  v.  Chapman,  33  Wis.  391,  was 
adhered  to,  and  that  It,  having  been  undisturbed 
for  twenty-five  years  or  more,  should  not  be 
changed  by  a  mere  judicial  declaration,  but  that 
the  court  must  follow  the  maxim,  Stare  deoiaU 
et  non  quiet  a  movere.  Considering  the  three 
cases  of  Hyde  v.  Chapman,  Gilbert  v.  Stock- 
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man,  and  French  Lumbering  Co.  v.  Therlault,  it 
may  be  said  that  the  feature  common  to  all  of 
them  is  that  a  judgment  against  one  who  has 
conveyed  his  property  in  fraud  of  his  creditors 
previous  to  the  entry  of  the  judgment  is  not  of 
itself  a  lien,  but  only  becomes  so  when  an  exe- 
cution is  levied  upon  the  property  so  conveyed, 
or  is  returned  unsatisfied,  and  that  not  until 
such  execution  has  been  so  levied  or  returned 
may  an  action  to  relieve  the  land  from  the  con> 
veyance  and  subject  It  to  the  judgment  be  main* 
tained. 

The  statutes  of  Indiana  provide  that  "lands, 
tenements,  and  hereditaments,  fraudulently  con- 
veyed with  intent  to  defeat,  delay,  or  defraud 
creditors,"  and  such  as  are  "holden  by  anyone 
in  trust  for,  or  to  the  use  of,  another,"  shall 
be  liable  to  be  sold  on  execution.  In  Tevis  v. 
Doe,  3  Ind.  129,  the  court  said  that  If  the 
land  which  was  the  subject  of  litigation  had 
been  contracted  to  be  purchased  by  the  judg- 
ment debtor,  and  nearly  all  of  the  purchase 

money  paid  by  him,  and,  four  days  after  the 
rendition  of  the  plaintilT's  judgment,  the  land 
was  conveyed  to  another  party  by  the  procure- 
ment of  the  judgment  debtor  with  intent  to  de- 
fraud the  judgment  creditor  out  of  his  judg- 
ment, and  the  grantee  in  the  deed  was  a  party 
to  the  fraud,  then,  without  regard  to  the  qaes- 
tlon  of  the  payment  of  the  consideration,  the 
land  was  subject  to  an  execution  on  the  jndc 
ment. 

Under  the  Iowa  statute  in  reference  to  con- 
veyances made  in  fraud  of  the  rights  of  cred- 
itors, and  also  in  reference  to  the  lien  of  a 
judgment,  a  judgment  is  a  lien  upon  the  real 
estate  of  the  defendant,  by  which  is  meant,  ail 
right  thereto  and  Interest  therein,  equitable  as 
well  as  legal ;  and  the  equitable  interest  of  a 
defendant  In  land  or  real  estate,  is  as  much 
subject  to  execution  and  sale  as  a  legal  interest 
or  estate ;  and  the  creditor  has  his  election.  In 
the  first  instance,  to  levy  upon  and  sell  either ; 
and  does  not  in  fact  need  the  aid  of  a  court  of 
equity  to  enable  him  to  subject  the  equitable  es- 
tate to  his  judgment.  If  he  elects  to  proceed 
with  his  execution  and  sell  the  property,  he  par- 
chases  at  his  own  risk  whatever  Interest  the  de- 
fendant may  have  in  the  property.  And,  when 
he  peeks  to  draw  to  the  equitable  Interest  so  pur- 
chased the  outstanding  legal  title,  if  be  shall 
fall  he  must  ordinarily  suflFer  the  consequences. 
The  court  said  that  it  thought  he  might,  after 
the  judgment,  file  his  bill  and  have  the  title  set- 
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made  with  intent  to  hinder,  delay,  or  de- 
fraud creditors,  le\^  upon  and  sell  the  real 
estate,  there  is  no  question.  As  to  the 
creditor,  to  defraud  whom  the  conveyance  is 
made,  it  is  void  (Gen.  Stat.  1878,  chap.  41, 
§  18;  Gen.  Stat.  1894,  §  4222),  and  is  of  no 
effect  whatever  in  the  way  of  passing  the 
title.  The  title,  for  the  purpose  of  enabling 
creditors  to  enforce  their  debts  against  the 
real  estate,  still  remains  in  the  grantor,  as 
though  the  conveyance  had  not  been  made; 
and  it  is  equally  clear  that  the  creditor  who 
has  proceeded  to  enforce  his  debt  against  the 
real  estate,  or  anyone  claiming  through  such 
proceedings,  may  show  the  conveyance  to  be 
void,  as  against  such  proceedings,  whenever 
anyone  shall  claim  under  such  conveyance, 
and  in  opposition  to  the  creditor's  proceed- 


ings, or  the  title  derived  through  them." 
The  last  case  cited  was  approved  in  Jackson 
V.  Holbrook,  36  Minn.  494,  1  Am.  St.  Rep. 
683,  32  X.  W.  852,  in  which  it  was  directly 
held  that  the  judgment  of  a  creditor,  recov- 
ered against  his  debtor  who  has  made  a 
prior  fraudulent  conveyance  of  real  estate, 
which  is  void  as  to  him,  is  a  valid  lien  at 
law  thereon,  and  that  the  creditor  may  rest 
exclusively  upon  his  rights  and  remedies  at 
law,  without  invoking  the  aid  of  a  court  of 
equity.  Tliis  well-settled  rule  of  this  court 
that  a  creditor  cannot  be  deprived  of  his 
legal  right  to  enforce  his  judgment  against 
tlie  land  of  hi^  debtor  fraudulently  conveyed 
prior  to  the  entry  thereof,  that  his  judg- 
ment is  a  legal  lien  thereon,  that  the  pur- 
chaser at  the  execution  sale  thereof  acquires 


tied,  before  selling,  but  that  he  was  not  bound 
to  settle  it  in  advance,  but  might  sell  under 
his  execution,  become  the  purchaser,  and  If 
there  was  no  redemption,  then  file  his  bill  and 
quiet  his  title.  But  the  court  said  further  that, 
when  the  creditor  had  thus  levied,  the  person 
holding  the  legal  or  adverse  title  might,  without 
doubt,  file  his  bill  and  enjoin  the  creditor  from 
Interfering  with  his  property  until  the  title  was 
settled.    Flarrison  v.  Kramer,  3  Iowa,  543. 

But  in  Bridgman  v.  McKissick,  15  Iowa,  260. 
It  was  held  that,  where  an  elder  Judgment  cred- 
itor sold  the  equitable  title  to  real  property  of 
his  judgment  debtor,  who  had  fraudulently 
taken  the  legal  title  to  the  same  In  the  name  ot 
his  wife,  and  a  junior  judgment  creditor  had 
commenced  an  action  alleging  the  fraudulent 
conveyance  and  asking  that  the  title  in  the  wife 
of  the  fraudulent  debtor,  whereby  the  process  of 
the  court  had  been  obstructed,  might  be  re- 
moved, and  making  the  elder  judgment 
creditor  a  party,  and  claiming  a  priority  over 
him  as  he  had  taken  no  steps  in  equity  cto  re- 
move the  legal  obstruction  to  the  title  of  such 
real  estate ;  and  the  elder  judgment  creditor  an- 
swered and  filed  a  cross  bill  claiming  to  have 
acquired  a  prior  right  by  virtue  of  his  attach- 
ment judgment  and  purchase  at  the  execution 
sale, — the  elder  judgment  creditor,  filing  his 
cross  bill  as  an  answer  to  the  plaintiff's  equity 
suit,  was  subsequent  in  point  of  time  in  the 
commencement  of  his  chancery  proceeding,  and 
that  the  plaintiffs  were  entitled  to  the  priority. 
This  was  under  the  provisions  of  chap.  127  of 
the  Revision  of  1860,  in  relation  to  equitable 
actions  supplemental  to  execution.  The  court 
said  that  these  provisions  had  been  added  to  the 
law  since  the  decision  In  Harrison  v.  Kramer. 
In  answer  to  the  suggestion,  very  naturally 
made  after  the  decision  in  the  above  case,  ttiat, 
when  it  is  conceded  that  a  judgment  Is  a  lien 
upon  any  Interest  whicli  the  debtor  may  have 
in  real  estate,  legal  or  equitable,  this  concession 
must  determine  the  question  of  priority  in  favor 
of  the  oldest  lien  holder,  and  change  the  rule  as 
it  exists  at  common  law,  in  the  chancery  prac- 
tice, in  regard  to  the  rewards  of  vigilance, 
— the  court  said  that,  plausible  as  this 
proposition  would  seem,  it  was  neverthe- 
less to  be  received,  at  least,  with  some 
quaiificatlous ;  that,  In  the  first  place,  the 
general  assembly  of  the  state  had  legislated  on 
the  subject,  and  expressly  provided  for  the 
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method  of  reaching  the  debtor's  equities,  by  an 
equitable  action  and  attachment,  whereby  a  Hen 
is  created  in  favor  of  the  party  instituting  such 
proceeding ;  that  the  implication  is  apparent 
that,  in  the  judgment  of  the  law-giving  power, 
the  lien  which  the  creditor  obtains  by  virtue 
of  his  Judgment  upon  some  interest  or  equities 
other  than  those  which  amount  to  a  legal  right 
is  not  available  at  law.  The  court  reasoned 
further,  that  the  elder  judgment  creditor  got 
nothing  by  his  ^evy,  sheriff's  sale,  and  purchase, 
as  in  this  case  the  Judgment  debtor  never  had 
the  legal  title.  lie  paid  the  price  to  an  innocent 
grantor,  and.  for  the  purpose  of  defrauding  his 
creditor,  took  the  title  in  the  name  of  bis  wife. 

In  Hershy  v.  Latham,  42  Ark.  305,  a  ques- 
tion arose  whether,  where  a  debtor  in  failing 
circumstances  had  bought  property  and  bad 
fraudulently  taken  the  title  in  the  name  of  his 
wife,  he  had  such  an  interest  as  could  be 
reached  by  the  levy  of  an  execution,  or  whether 
the  creditor  would  be  forced  to  go  into  equity 
to  uncover  the  property ;  and  it  was  stated  that 
at  common  law  the  husband's  interest  could  not 
be  sold  under  execution,  because  he  never  owned 
the  legal  title,  and  to  treat  the  conveyance  to 
the  wife  as  void  would  leave  the  title  In  the 
wife's  grantor,  and  this  would  be  of  no  benefit 
to  the  creditor ;  but,  as  the  statute  of  Arkansas 
subjects  to  execution  all  real  estate  whereof  the 
defendant,  or  any  person  for  his  use,  was  seised 
In  law  or  equity  on  the  day  of  the  rendition  of 
the  judgment,  or  at  any  time  thereafter,  the 
husband,  having  paid  the  consideration  on  It, 
had  an  estate  in  the  land  by  way  of  a  resulting 
trust,  and  the  wife,  who  bad  paid  nothing,  held 
the  formal  legal  title,  and  would  have  no  actual 
interest,  and  so  the  creditor  of  the  hus- 
band, who  had  furnished  the  purchase  money, 
could  take  the  land  in  execution  through  the  re- 
sulting trust,  although,  if  it  were  a  device  to  de- 
feat creditors,  no  court  would  aid  the  cestui  que 
trust  for  his  own  sake. 

Stix  v.  Chaytor,  55  Ark.  116,  17  S.  W.  707, 
approves  and  follows  Hershy  v.  Latham,  42  Ark. 
305,  and  holds,  further,  that  the  purchaser  at 
the  execution  sale  will  take,  "not  only  the  bene- 
ficial interest  in  the  lands,  but  also  the  legal 
title." 

Where  a  creditor  had  seized,  under  a  Judg- 
ment against  his  debtor,  property  originally 
bought  by  the  judgment  debtor  and  paid  for 
with  his  money,  but  the  title  to  which  he  had 
caused  to  be  made  to  a  woman  who  lived  with 
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the  legal  title  thereto,  and  that  lie  is  not 
bound  to  pursue  his  equitable  remedy  to 
have  the  fraudulent  transfer  set  aside,  is 
sustained  by  the  great  weight  of  judicial 
authority.  The  following  are  some  of  the 
leading  cases  in  other  states  which  support 
the  rule:  Chautauque  County  Bank  v.  Ris- 
ley,  19  N.  Y.  369,  75  Am.  Dec.  347;  Bergen 
V.  Carman,  79  N.  Y.  153;  Smiih  v.  Reid, 
134  K  Y.  568,  31  N.  E.  1082;  Thomason  v. 
Xccley,  50  Miss.  310.  It  has,  however,  been 
held  by  several  able  courts  that  the  cred- 
itor's judgment  is  not  a  legal  lien  on  land 
of  a  debtor  who  has  made  a  prior  fraudu- 
lent conveyance  thereof;  hence,  the  legal 
title  thereto  does  not  pass  to  the  purchaser 
by  a  sale  on  execution,  but  simply  an  equita- 
ble title,  which  gives  him  the  right  to  con- 
trol the  legal  title,  and  have  the  fraudulent 
transfer  set  aside  by  a  direct  equitiible 
action.  The  leading  case  in  support  of  this 
conclusion  is  Doater  v.  Manistee  Xat.  Banl\ 
67  Ark.  325,  48  L.  R.  A.  334,  77  Am.  St. 


Rep.  116,  55  S.  VV.  137.  The  opinion,  which 
was  by  a  divided  court,  repudiates  the  rule 
that  judgments  in  such  cases  are  valid  liens 
at  law,  and,  after  quoting  from  the  opinion 
in  Jackson  v.  Holbrook,  contains  tliis  state- 
ment: ''Those  states  which  hold,  under 
statutes  similar  to  ours,  that  a  judgment 
is  a  lien  upon  property  fraudulently  con- 
veyed prior  to  its  rendition,  may  very  prop- 
erly and  consistently  adopt  the  first  of  the 
above-named  remedies,  to  wit,  to  sell  the 
debtor's  land  upon  execution,  and  leave  the 
purchaser  to  contest  the  validity  of  the  de- 
fendant's title  in  an  action  of  ejectment," — 
and  then  proceeds  to  criticise  the  proposi- 
tion that  the  judgment  is  a  lien  as  an 
o|rre«rious  fallacy. 

The  majority  of  the  court  in  this  case,  it 
seems  to  me,  have  fallen  into  the  funda- 
mental error  of  assuming  as  their  premises 
that  the  plaintiff's  judgment  was  not  a  legal 
lien  upon  the  land  attempted  to  be  as  to 
him    fraudulentlv   conveved   bv   his    debtor. 


lilm,  and  she  executed  and  si|?ned  a  counter  let- 
ter acknowledj^lng  a  simulation  and  that  the 
real  title  was  In  the  judgment  debtor,  which 
letter  had  been  stolen  and  destroyed  by  her ; 
and  it  also  appeared  that  the  judgment  debtor 
continued  to  ndmlnister  the  property,  to  rent 
It  and  collect  revenues,  and,  while  he  assumed 
to  net  as  ajf^ent  of  his  transferee  generally,  did 
not  in  all  case«  observe  even  such  precaution, — 
the  court  after  stating  the  rule  laid  down  in 
Willis  v.  Scott,  :i3  La.  Ann.  1026.  t<up}a,  II.,  a. 
held  that  this  was  a  case  of  pure  simulation ; 
that  the  counter  letter,  establishing,  as  it  did 
clearly,  the  Simula  I  ion  of  the  transfer,  utterly 
destroyed  Its  eflPeot  between  the  parties,  and 
made  it  as  If  it  had  never  been  passed,  and 
took  away  all  the  reasons  which  support  the 
general  rule  laid  down  in  Willis  v.  Scott.  Carter 
v.  Farrell,  30  La.  Ann.  102,  1  So.  279. 

An  execution  upon  a  Judgment  having  been 
levied  upon  the  land  of  the  Judgment  debtor, 
he  furnished  the  money  to  his  daughter,  and 
she  purchased  at  the  sheriff's  sale,  and  the 
land  was  conveyed  to  her.  Thereafter  another 
execution  creditor  of  the  same  judgment  debtor 
levied  upon  the  land  and  sold  the  same  on 
his  execution.  It  was  held  that  the  Hrst  sale, 
although  the  sheriff  knew  nothing  about  the 
fraud,  was  a  fraudulent  one  and  conveyed  no 
title,  and  that  the  legal  title  still  remained 
in  the  judgment  debtor,  upon  which  the  sec- 
ond judgment  creditor  might  legally,  lawfully, 
and  properly  levy,  and  the  purchaser  on  such 
sale  took  a  good  legal  title  as  against  one 
claiming  under  the  fraudulent  purchaser  at  the 
previous  sale.  Dobson  v.  ICrwln,  18  N.  C.  (1 
Dev.  &  B.  L.)  569. 

Where  a  debtor  Is  entitled  to  the  convey- 
ance of  the  legal  title  to  land,  but  abstains 
from  receiving  It.  under  an  agreement  with  the 
person  in  po-ssession  of  it  that  it  shall  re- 
main In  him  in  order  that  it  may  not  be  made 
subject  to  the  payment  of  existing  debts  of 
the  debtor,  the  land  may  be  regarded  as  con- 
veyed with  intent  to  defraud,  and  be  subject 
to  execution,  under  the  statute  providing  that 
"lands  fraudulently  conveyed  with  Intent  to  de- 
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lay  or  defraud  creditors"  shall  be  so  subject. 
Pennington  v.  Clifton.  11  Ind.  162. 

I>y  a  statute  of  Missouri  it  is  provided  that 
all  real  estate  whereof  the  defendant,  or  any 
person  for  his  use,  was  seized  at  law  or  la 
equity,  may  be  subjected  to  sale  on  execution, 
and  under  this  provision  the  supreme  court  of 
that  state  has  held  that  where  a  debtor  pur- 
chased land  with  his  own  money,  and  took  the 
paper  title  thereto  in  the  name  of  another  In 
order  to  defraud  his  creditors,  there  was  a 
resulting  trust  to  the  debtor  in  favor  of  the 
creditors,  which  was  subject  to  sale  under  exe- 
cution. Rankin  v.  Harper,  23  Mo.  571) ;  Dun- 
nlca  V.  Coy,  24  Mo.  167.  69  Am.  Dec.  420.  28 
Mo.  525,  75  Am.  Dec.  133. 

In  the  jast  case  the  court  said  that  in  Rankin 
v.  Harper,  23  Mo.  570,  the  creditor  "obtained  a 
judgment  vesting  the  legal  title  in  him."  See 
also  Kdd3  v.  Daldwln.  23  Mo.  58S ;  Ilerrington 
V.  Ilerrington,  27  Mo.  500;  Bobb  v.  Woodward. 
5<)  Mo.  95. 

Previous  to  the  Revised  Statutes,  if  a  person 
purchased  real  estate  and  paid  for  it  with  his 
<  wn  means,  and  took  a  conveyance  of  the  legal 
title  in  the  name  of  another,  there  was  in 
equity  a  resulting  trust  in  favor  of  the  one 
who  paid  the  money,  except  where  It  satis- 
factorily appeared  that  the  purchase  was  In- 
r<»nded  as  a  gift  or  advancement  to  the  person 
in  whose  name  the  conveyance  of  the  legal 
title  was  taken.  But  such  an  equitable  In- 
terest in  land,  where  the  legal  title  was  in  the 
;>nsou  In  whose  name  the  conveyance  was 
taken,  could  not  be  sold  by  the  sheriff.  ui>on 
execution  against  the  cetfttii  que  trust,  previous 
to  the  statute.  21)  Car.  II..  chap.  2,  §  10,  which 
statute  was  adopted  as  a  part  of  the  law  of 
New  York,  and  continued  in  force  there  until 
I  be  Uevisfd  Statutes  went  into  effect.  Jan- 
uary 1.  1830.  Hy  that  statute,  where  the 
judgment  debtor  took  the  whole  beneticial  in- 
terest in  the  land  by  virtue  of  a  resulting 
trust,  a  sale  by  virtue  of  an  execution  against 
such  debtt.r  operated  to  vest  the  legal  title  in 
the  purchaser,  under  the  sheriff's  deed.  Brewster 
V.   Tower.   10  Paige,  502. 

Where  a  judgment  debtor  pays  the  purcba!»e 
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and  that,  as  purchaser  at  the  execution  sale, 
he  acquired  only  an  equitable  title  to  the 
land,  the  legal  title  remaining  in  the  fraud- 
ulent grantee,  which  gave  him  the  right  to 
control  the  legal  title  by  having  the  transfer 
set  aside  by  bringing  an  action  to  be  re- 
lieved from  the  fraud  by  canceling  the 
fraudulent  transfer  and  vesting  the  legal 
title  in  him.  If  the  premises  are  correct, 
it  is  plain  sailing  to  the  conclusion  reached. 
But,  unless  I  have  misconceived  the  deci- 
sions of  this  court,  the  premises  are  not  cor- 
rect, for,  if  the  conveyance  was  fraudulent 
as  against  the  creditor,  the  judgment  was  a 
lien,  and  the  legal  title  passed  to  the  plain- 
tiff on  the  execution  sale.  The  cases  cited  in 
the  opinion  to  support  the  proposition  that 
the  creditor  must,  by  a  proper  judicial  pro- 
ceeding, effect  a  cancelation  of  the  fraudu- 
lent transfer  before  he  can  acquire  the  legal 
title.,  are  not,  if  I  have  read  them  correctly, 
in  point.  All  of  them,  save  one,  were  ac- 
tions in  equity  to  cancel  such  a  transfer,  or 


to  charge  the  fraudulent  grantee  as  a  trus- 
tee; and  it  wa«  correctly  held  that  such 
actions  were  for  relief  on  the  ground  of 
fraud,  and  must  be  brought  within  the  time 
limited  after  discovering  the  fraud.  The 
excepted  case  was  an  action  of  ejectment, 
and  it  was  rightly  held  that  the  creditor's 
title  was  barred  by  adverse  possession  of  the 
land  by  the  fraudulent  grantee.  The  case  of 
McMillan  v.  Cheeney,  30  Minn.  519,  16  N. 
\V.  404,  cited  by  defendants'  counsel,  is 
clearly  not  in  point,  for  that  was  a  case 
where  the  legal  title  to  real  property  was 
obtained  by  the  alleged  fraud  of  the  gran- 
tee, and  the  grantor  had  no  remedy  except 
an  action  for  relief  on  account  of  the  fraud. 
Such  is  not  this  ca.se.  It  may  l)e  that  the 
rule  adopted  by  the  majority  of  the  court  is 
wiser,  more  logical  and  just,  than  the  old 
rule  *  established  by  this  court;  but,  if  a 
cliange  is  to  be  made,  it  ought  not  to  be  by 
a  retroactive  decision  which  may  cloud,  if 
not  unsettle,  titles  to  real  estate. 


money  for  land,  and  has  the  title  thereto  taken 
In  the  name  of  a  third  person  to  whom  It  is 
claimed  he  is  indebted,  the  question  of  the  va- 
lidity of  the  transaction  depends  upon  that 
fact.  If  the  relation  of  debtor  and  creditor  in 
fact  exists  the  conveyance  will  be  f?ood,  but  If 
it  does  not  then  the  deed  will  be  considered 
to  have  been  made  in  fraud  and  hindrance  of 
creditors,  and  such  an  interest  will  result  to 
a  Judgment  creditor  as  may  be  seized  and  sold 
on  execution  within  the  statute.  Arnot  v. 
Beadl<^.  Hilt  &  D.  Snpp.  181. 

This  would  appear  not  to  be  in  line  with 
Garfield  v.  Ilatmaker,  15  X.  Y.  475,  supra,  and 
so  must  be  overruled  by  that  case. 

By  the  Pennsylvania  statute  of  fraudulent 
cnveyances  a  purchase  by  one  indebted,  in  the 
name  of  a  natural  child,  being  intended  to 
hinder  and  delay  creditors,  the  title  is,  as 
against  the  creditors,  utterly  void,  and  a  pur- 
chaser at  a  sheriff's  sale  under  a  subsequent 
Judgment  and  execution  aj^ainat  the  father  will 
take  a  good  title.  Klmmel  v.  M'Rlght,  2  Pa. 
St.  38. 

An  Insolvent  debtor  having  a  bond  for  title 
of  land  surrendered  It  and  procured  the  party 
from  whom  he  was  entitled  to  execute  a  deed 
to  his  children.  Under  the  statutes  existing 
at  the  time  of  the  decision  in  Russell  v.  Stluson. 
'A  Hayw.  1.  the  Insolvent  debtor  had  such  a  use 
as  was  then  liable  to  execution.  Shute  v. 
Harder,  1  Yerg.  3,  24  Am.  Dec.  427 :  Smltheal 
v.  Gray,  1  Humph.  401,  34  Am.  Dec.  664 : 
Thomas  v.  Walker,  6  Humph.  03. 

Where  a  Judgment  creditor  had  levied,  upon 
an  entry  of  land  made  by  the  Judgment  debtor, 
who  thereafter  assigned  the  plat  arid  certifi- 
cate to  his  son.  who  assigned  the  same  to 
his  sisters,  in  whose  name,  before  the  levy  a 
conveyance  was  taken,  and  after  the  levy  and 
order  of  sale  they  sold  to  another  defendant, 
all  parties  having  notice  of  the  facts  In  the 
case ;  and  the  laud  was  thereafter  sold  by  vir- 
tue of  the  execution. — in  an  action  by  the 
judgment  creditor  to  have  his  title  perfected.  It 
was  held  that,  by  his  purchase,  he  acquired  an 
equitable  title,  and,  he  having  thereafter  died, 
the  piirchacer  from  the  sisters  holding  the  legal 
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title  held  the  same  as  trustee  to  the  successors 
of  the  Judgment  creditor.  Burrow  v.  Smith,  2 
Sneed.  566. 

It  would  seem  as  though  the  rule  in  Ten- 
nessee was  changed  by  the  act  of  1847,  i  101, 
which  was  substantially  re-enacted  in  the  Code, 
n  2900.  2096;  and  that,  since  the  passage  of 
that  act,  where  lands  are  purchased  by  a  debt- 
or, and  be  procures  the  title  to  be  taken  in 
the  name  of  his  children  with  intent  to  defraud 
his  creditors,  he  has  no  such  title  in  the  land 
as  is  subject  to  sale  by  execution  at  law. 
Smith   V.    Hinson,   4    Helsk.   250. 

In  Dockray  v.  Mason.  48  Me.  178,  the  court 
said  that,  under  the  Maine  statute,  a  wife  hold- 
ing an  estate  conveyed  to  her  by  another,  re- 
sulting from  the  payment  of  the  consideration 
by  her  husband,  held  the  same  in  trust,  and 
the  same  was  to  \ye  taken  as  his  property 
in  payment  of  his  debts  contracted  before  the 
purchase ;  and  that,  when  a  creditor  cannot 
effectually  reach  real  estate  which  Is  equitably 
that  of  the  debtor,  by  reason  of  a  fraud  com- 
mitted by  the  debtor  and  those  who  may  hold 
the  legal  title,  courts  of  equity  will  aid  the 
creditor  to  enable  him  to  obtain  payment  when 
the  legal  remedies  have  proved  Inadequate. 

Where  the  owner  of  land  previous  to  con- 
tracting a  debt,  and  when,  so  far  as  appeared, 
he  was  free  from  debt,  conveyed  the  land  to 
another,  and  at  an  agreed  price  which  was 
Its  full  value,  the  purchaser  giving  his  prom- 
issory note  for  the  agreed  price,  the  wife  of 
the  grantor  Joining  in  the  conveyance ;  and 
thereafter,  after  the  creditor's  debt  had  l)een 
contracted  and  he  had  commenced  an  action 
against  the  husband  and  attached  the  real  es- 
tate on  mesne  process,  the  transferee  of  the 
hrsband  conveyed  the  land  to  the  wife  and  re- 
ceived from  her  his  note,  upon  which  nothing 
h:id  been  paid.  It  was  held  that,  though  there 
was  no  evidence  that  the  husband  had  given  the 
purchaser  of  his  land  the  note  taken  by  hlin  on 
the  conveyance  to  the  wife  before  the  debt  on 
which  the  levy  was  made  was  contracted,  and 
therefore  payment  for  the  coriVeyance  to  the 
wife  must  be  deemed  to  have  been  made  with 
the  husband's  funds,  still  the  creditor  could  not 
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acquire  title  by  his  levy  so  as  to  enable  him 
to  malntalu  an  action  for  the  possession  of  the 
property,  ]>ecause  neither  the  lepal  title,  nor  any 
remains  of  It.  were  In  his  debtor  when  the 
debt  was  contracted  or  when  the  attachment 
and  levy  was  made ;  as  it  had  passed  from  him 
by  a  bona  fide  conveyance  before  the  debt  to 
the  plaintiff  was  contracted,  and  he  had  no 
more  Interest  or  estate  in  it  than  as  If  he  had 
never  owned  it.  And  If  the  plaintiff  desired 
to  hold  it  in  the  hands  of  the  wife,  as  having 
been  paid  for  out  of  the  husband's  property, 
he  must  pursue  his  remedy  in  equity.  Webster 
V.  Folsom,  58  Me.  230. 

Where  a  debtor  purchases  and  pays  for  land, 
and  procures  the  conveyance  to  be  taken  for 
his  benefit  in  the  name  of  another,  while  such 
a  transaction  Is  void  as  to  creditors  and  may 
l>e  declared  so.  It  can  only  be  done  In  equity, 
and  Is  founded  on  a  different  principle  from 
that  which  arises  where  the  estate  was  once 
In  the  debtor,  w^hlch  is  the  right  In  equity  to 
follow  the  funds  of  the  debtor.  Simply  to  set 
aside  the  conveyance  in  the  last  Instance  wotrid 
leave  the  title  in  the  original  vendor,  which 
would  not  serve  the  creditor's  purpose  at  all : 
and  so.  after  such  fraudulent  conveyance,  the 
Judjnnent  debtor  has  no  such  title  or  interest 
In  the  land  as  can  be  sold  on  execution.  Gowing 
v.  Rich,  23  N.  C.  (1  lici.\.  L.)  553.  To  the  same 
effect,  Rhem  v.  Tail,  35  N.  C.  (13  Ired.  L.)  57; 
I'ase  V.  Goodman,  43  N.  C.  (S  Ired.  Eq.)  16; 
I'arrls  v.  Thompson,  46  N.  C.  (1  Jones,  L.)  57; 
JImmerson  v.  Duncan.  4S  N.  C.  (3  Jones,  L. ) 
537:  Gentry  v.  Harper.  55  N.  C.  (2  Jones,  Eq.) 
177 ;  Wall  v.  Falrley,  73  N.  C.  464. 

And  In  Harrison  v.  Ilollis,  2  Nott  &  M'C.  578, 
it  was  held  that  where  one  purchased  and  paid 
for  the  land  In  question,  but  procured  the 
title  to  be  made  to  his  son  ;  and  thereafter  a 
creditor  of  the  father  obtained  a  judgment 
against  him,  and  had  the  lands  sold  as  bis 
property,  and  purchased  and  took  the  sheriff's 
title  for  the  same,  and  permitted  his  Judgment 
debtor  to  live  on  the  land  as  his  tenant ;  and 
thereafter  the  son  died,  but  pi-evious  to  his 
death  a  Judgment  was  recovered  against  him, 
and  after  his  death  the  land  was  sold  as  his 
property  to  satisfy  that  Judgment, — In  an  ac- 
tion by  the  purchaser  at  the  last  sale  of  tres- 
pass to  try  the  title  to  the  land  It  was  held 
that  the  plaintiff  should  recover,  as,  it  being 
an  action  at  law.  the  defense  of  a  resulting 
trust  could  not  be  interposed,  as  such  a  ques- 
tion belongs  exclusively  to  a  court  of  equity. 
To  the  same  effect,  Bauskett  v.  Holsonback,  2 
Rich.  L.  624. 

Where  a  debtor  in  insolvent  circumstances 
purchases  real  property,  and  procures  the  title 
to  be  taken  in  his  minor  son's  name,  there  Is 
no  such  legal  title  In  such  debtor  as  that  a 
Judgment  creditor  can  levy  upon  the  land  and 
sell  the  same,  and.  If  the  same  is  attempted, 
the  purchaser  at  such  a  sale  will  take  no  title 
to  the  land.   Smith  v.  Ingles,  2  Or.  43. 

In  Mississippi  the  statute  Includes  only  those 
conveyances  made  by  the  debtor  in  fraud  of  his 
creditors,  and  where  the  land  Is  purchased  by 
and  with  the  funds  of  the  debtor,  and  the 
title  is  taken  In  the  name  of  another,  the 
debtor  has  no  title  which  can  bp  sold  under 
execution,  and  a  purchaser  at  such  sale  can- 
not maintain  ejectment  of  a  bill  to  cancel 
the  outstanding  fraudulent  legal  title.  Car- 
lisle V.  Tlndall,  49  Miss.  229 :  Ferguson  v. 
Bobo,  54  Miss.  121. 
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Where  a  debtor  purchased  land,  and  took  the 
deed  in  the  name  of  his  wife  to  prevent  hia 
creditors  from  subjecting  the  property  to  the 
payment  of  their  claims  airainst  him,  the  legal 
title  is  not  In  him,  and  a  sale  of  the  land  an- 
der  an  execution  issued  upon  a  judgment 
against  such  debtor  will  pass  no  title.  Hag- 
gerty  v.  Nixon,  26  N.  J.  Eq.  42. 

Where  a  debtor  purchased  and  paid  for  land, 
and,  for  the  purpose  of  defrauding  his  cred- 
itors, procured  the  title  to  be  made  to  his 
father ;  and  Judgments  were  afterwards  ob- 
tained against  the  debtor,  and  under  them  exe- 
cutions Issued  and  levied  upon  the  land,  a  par- 
chaser  at  a  sale  upon  such  executions  took  no 
title  to  the  land,  as  the  only  remedy  of  the 
Judgment  creditors  in  such  case  is  an  action 
in  the  nature  of  a  bill  in  equity  to  subject  the 
land  to  the  payment  of  their  debts.  Everett 
V.  Raby,  104  X.  C.  479,  17  Am.  St.  Rep.  685, 
10  S.  E.  526. 

Where  a  debtor  purchased  and  paid  for 
land,  and  caused  it  to  be  conveyed  to  his  wife 
for  the  purpose  of  defrauding  his  creditors,  he 
had  no  interest  therein  to  which  the  lien  of 
a  Judgment  could  attach,  or  which  could  l>e 
.sold  under  an  execution,  the  reason  being  that 
where  land  Is  purchased  and  paid  for  by  one 
person,  but  conveyed  to  another,  a  trust  re- 
sults in  favor  of  the  person  who  paid  the  price : 
but  It  is  a  mere  equitable  interest,  and  can- 
not be  seized  or  sold  on  execution.  Silver  v. 
I.ee.  38  Or.  508,  63  Pac.  882. 

In  Buck  V.  Gilson,  37  Vt.  653,  although  the 
action  was  for  a  quantity  of  hay,  yet  the  court, 
after  saying  that,  in  order  to  enable  the  plain- 
tiff to  maintain  the  action,  he  must  have  a 
titie  to  the  premises  upon  which  the  alleged 
trespass  was  committed,  and  that  his  title  to 
the  hay  sued  for  depended  upon  his  titie  to 
the  land,  said  further,  that  In  this  case  the 
land  had  been  purchased  and  conveyed  solely 
to  the  wife,  so  that  the  legal  title  was  in 
her  and  not  in  the  husband ;  but  It  was  claimed 
that  a  part  of  the  purchase  money  was  paid 
in  a  note  given  by  the  husband.  The  court, 
after  holding  that  this  fact  did  not  constitute 
in  him  an  interest,  continued :  "But,  if  this 
were  otherwise,  and  it  were  shown  that  he  paid 
the  whole  consideration,  and  the  deed  was  taken 
to  his  wMfc  for  the  purpose  of  keeping  it  out 
of  the  reach  of  his  creditors,  the  plaintiff  did 
not,  by  his  levy,  acquire  the  legal  title  so  that 
he  could  maintain  either  ejectment  or  tres- 
pass quare  vlautfum  upon  it.  If  the  defendant 
was  the  real  owner  of  the  land,  and  the  Htle 
held  by  his  wife  was  merely  In  trust  for  him. 
his  interest  was  liable  to  be  taken  by  his  cred- 
itors by  levy.  But  a  levy  and  set-off  of  his 
equitable  estate  would  convey  to  the  creditor 
only  the  equitable  estate,  and  the  proper  course 
must  be  taken  to  obtain  the  legal  title,  he- 
fore  an  action  at  law  can  be  supported  upon 
the  title." 

A  father  had  paid  for  a  parcel  of  government 
land,  and,  being  indebted,  had  taken  the  patent 
in  the  name  of  his  infant  son.  The  court 
said :  "Here  the  infant,  though  the  legal  title 
was  cast  upon  him  by  the  fraudulent  conduct 
of  his  father,  had  no  right  to  the  land  against 
a  creditor,  or  purchaser"  from  his  father.  El- 
liott V.  Horn,  10  Ala.  348,  44  Am.  Dec.  488. 

Where  one  made  a  purchase  of  land,  ad- 
vanced the  purchase  money,  and  caused  the 
conveyance  to  be  made  to  his  minor  sons  with 
Intent  to  place  the  land  beyond  the  reach  of 
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his  creditors,  the  legal  title  Is  In  the  sons, 
and,  while  it  is  so,  the  equitable  title  of  the 
father  cannot  be  conveyed  by  a  sale  by  virtue 
of  an  execution  issued  upon  a  judgment  against 
him ;  as  the  statute  of  Oregon,  which  pro- 
vides "that  a  judgment  shall  be  a  lien  on 
real  property  of  the  judgment  debtor  . 
owned  by  him,"  intended  to  make  a  judgment  a 
Hen  on  the  legal  title  of  real  property,  and 
not  on  some  hidden  title,  which  could  only 
be  brought  to  light  and  made  available  by  the 
extraordinary  powers  and  proceedings  of  a 
court  of  equity.     Smith  v.  Ingles,  2  Or.  43. 

In  an  action  to  set  aside  as  fraudulent  a 
conveyance  of  land  purchased  by  two  debtors, 
but  conveyed,  at  their  suggestion,  to  their 
sons,  who  took  and  received  the  conveyance,  and 
took  possession  of  the  property  as  trustees  of 
their  fathers,  and  for  their  sole  interest,  bene- 
fit, and  behoof,  the  grantees  in  the  conveyance 
paying  nothing,  where  it  was  claimed  that  the 
conveyance  so  made  and  received  was  with 
the  intent  to  cheat  and  defraud  the  creditors 
of  the  fathers,  the  court.  In  stating  the  case, 
said  that  the  plaintiff  had  levied  his  execution 
upon  the  lands  as  their  property,  and  thus 
become  vested  with  all  their  equitable  rights ; 
"and  that  he  comes  into  this  court  In  order  to 
obtain  the  legal  title."  The  action  was  sus- 
tained, and  the  view  of  the  court — or,  at  least, 
of  the  judge  writing  the  opinion — was,  that  the 
whole  transaction  up  to  that  point  left  In  the 
plaintiflF  only  an  equitable  title,  and  that  the 
effect  of  the  action  would  be  to  secure  in  him 
the  legal  title.   Botsford  v.  Beers,  11  Conn.  369. 

Where  a  person  conveyed  to  a  wife  premises 
the  consideration  of  which  was  paid  by  the  hus- 
band, and  the  wife  mortgaged  the  premises  to 
another  to  secure  the  payment  of  a  sum  of 
money,  a  judgment  previously  recovered  against 
the  husband  is  not  a  lien  upon  the  premises 
prior  to  the  mortgage,  as  the  title  to  those 
premises  was  not  in  the  husband  at  any  time, 
and  the  mortgage  therefore  became  a  valid 
lien  on  that  property  before  the  commencement 
of  a  creditor's  suit  to  satisfy  such  judgment 
out  of  such  proporty  because  of  the  fact  that, 
the  consideration  of  the  land  having  been  paid 
by  the  husband,  the  transaction  was  in  fraud  of 
his  creditors.     Reynolds  v.  Park,  5  Lans.  149. 

Where  a  debtor  having  an  equitable  title  to 
real  estate  procures  the  legal  title  to  be  trans- 
ferred to  another,  judgment  creditors  of  the 
debtor  cannot  levy  upon  the  property  as  a  legal 
estate  in  their  debtor.  Ail  that  they  could  do 
\M  such  case  would  be  to  sue  out  their  execu- 
tion :  and.  upon  Its  being  returned  nulla  bona, 
on  the  institution  of  an  equitable  suit,  an  equl- 
tabie  lien  in  preference  to  other  creditors  would 
be  created  in  favor  of  the  plaintiff's  right  on 
any  fund  which  might  be  found  to  arise  from 
the  fraudulent  purchase.  Hartshorn  v.  Eames, 
31  Me.  03. 

Where  one  who  was  insolvent  and  indebted 
furnished  the  consideration  for  the  purchase 
of  land,  and  procured  the  deed  to  be  made  to 
his  wife  with  a  fraudulent  intent  as  to  his 
creditors,  and  thereafter  the  wife  In  making  a 
loan  from  a  building  and  loan  association  mort- 
gaged the  .land  to  the  latter,  the  association 
having  no  notice  of  the  fraud  or  indebtedness 
of  the  Insolvent  husband,  but  advancing  its 
money  in  good  faith  to  the  wife  upon  the  mort- 
gage, such  mortgage  will  not  be  held  invalid  at 
the  suit  of  the  creditors  of  the  husband,  as 
the  title  to  the  land  embraced  in  the  mortgage 
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to  the  association  was  in  the  wife,  and  it  did 
not  appear  that  the  name  of  the  husband  ap- 
peared anywhere  In  the  chain  of  title.  Allen  v. 
Riddle  (Ala.)  37  So.  680. 

In  Jefferson  v.  Morton,  2  Wms.'  Ssund.  11,  n 
note  states :  "At  the  common  law,  if  one  man 
was  seised  of  the  legal  estate  ...  in 
trust  for  another,  .  .  .  against  whom  a 
judgment  had  been  obtained  these  lands  were 
not  liable  to  execution  upon  the  judgment ;" 
citing  Co.  Litt.  374 ft.  But  the  same  was  changed 
by  the  statute  of  frauds,  29  Car.  II.,  chap.  3, 
§  10. 

III.  Title  of  fraudulent  grantee  as  to  parties 

not  creditors. 

The  general  rule  is  that  a  conveyance  made 
for  the  purpose  of  defrauding  the  creditors 
of  the  grantor  is  good,  not  only  as  between 
the  parties  thereto  and  their  privies,  but  as 
to  everyone,  except  the  creditors  defrauded 
thereby;  and  chat,  except  as  to  them,  the  legal 
title  in  the  grantee  is  perfect. 

Where  a  husband  had  made  a  conveyance  of 
his  real  estate  to  his  wife,  which  was  after- 
wards adjudged  to  be  fraudulent ;  and  there- 
after in  a  local  court  she  had  obtained  a  de- 
cree against  him  that  he  execute  to  her  a  mort- 
gage on  the  same  real  estate,  which  he  did,  and 
she  procured  the  same  to  be  recorded,  and  by 
the  local  law  the  mortgage  took  effect  from  the 
date  of  the  recordation  of  the  same ;  and  there- 
after the  conveyance  by  the  husband  to  the 
wife  was  adjudicated  to  be  fraudulent, — the 
wife  took  no  title  or  Hen  by  virtue  of  her 
mortgage,  us,  from  the  date  of  the  fraudulent 
deed  from  her  husband  to  her  until  the  decree 
setting  the  same  aside  as  fraudulent,  the  prop- 
erty stood  in  her  name,  and  was  hers  to  all  the 
world  except  the  creditors  of  her  husband. 
Clafiin  V.  Lisso,  27  Fed,  420. 

A  conveyance  from  a  husband  to  his  wife, 
without  consideration  and  in  fraud  of  creditors, 
is  not  absolutely  void,  but  only  voidable  as 
to  creditors.  As  between  the  parties,  the  con- 
veyance Is  absolute  and  good  as  against  the 
grantor,  and  no  interest,  legal  or  equitable, 
remains  in  the  grantor  upon  which  a  Hen  of 
the  judgment  subsequently  rendered  can  attach. 
Sawtelle  v.  Weymouth,  14  Wash.  21,  43  Pac. 
1101. 

The  decision  in  Sawtelle  v.  Weymouth,  14 
Wash.  21,  43  Pac.  1101,  was  afterwards  ac- 
cepted by  the  Federal  district  court  as  con- 
clusive in  a  suit  Instituted  by  the  United  States 
against  the  owners  of  a  tract  of  land  for  its 
condemnation  for  government  uses,  where  a 
party  had  Intervened  claiming  to  be  a  judg- 
ment creditor  of  the  former  owner,  who  had 
conveyed  the  lands,  as  the  intervener  claimed, 
fraudulently,  to  those  claiming  the  present  title, 
the  court  saying  that,  the  question  being  wheth- 
er, under  the  laws  of  W^ashington,  a  mere  equi- 
table interest  in  real  estate  becomes  impressed 
with  the  lien  of  the  judgment  against  the  own- 
er of  such  equitable  interests,  that  being  con- 
cluded by  the  decision  of  the  supreme  court 
of  the  state  In  Sawtelle  v.  Weymouth,  they 
must  hold  that  It  does  not.  United  States  v. 
Eisenbeis,  88  Fed.  4. 

In  Bell  v.  Wilson,  52  Ark.  171,  5  L.  R.  A.  370, 
12  S.  W.  328,  which  was  an  action  of  eject- 
ment to  recover  land,  plaintiff  claln^Ing  under 
a  sheriff's  deed  given  upon  a  sale  of  the  land 
upon  execution  under  a  judgment  against  the 
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person  who  was  tho  common  source  of  title, 
It  appeared  that  the  Judgment  defendant  had 
conveyed  the  lands  described  In  the  sheriff's 
deed,  eleven  years  prior  to  the  rendition  of  the 
Judgment,  to  her  grandson,  under  whom  the  de- 
fendant claimed.  It  also  appeared  that,  in 
a  suit  by  another  person,  a  creditor  of  the 
person  who  was  the  common  source  of  title, 
the  conveyance  aforesaid  was  a  fraud  upon 
the  rights  of  such  creditor,  and  the  deed  was 
in  that  action  set  aside  and  the  lands  or- 
dered to  be  sold  to  pay  his  debt.  It  was  held 
that  the  plaintiff  in  this  case,  being  a  stranger 
to  that  suit,  took  nothing  by  the  decree,  and 
could  build  no  estoppel  against  the  title  of 
the  grantee  in  the  conveyance  from  the  com- 
mon source  of  title  or  his  grantee,  upon  It. 
That  the  conveyance  was  good  between  the  par- 
ties and  against  all  the  world  except  the  cred- 
itors of  the  person  who  was  the  common  source 
of  title,  who  were  in  position  to  attack  It 
for  fraud.  And  that  the  decree  showing  that 
the  deed  had  been  adjudged  a  fraud  upon  the 
rights  cf  another  creditor  in  a  suit  In  which 
the  plaintiff  in  this  action  was  not  a  party,  did 
not  prove  that  the  conveyance  was  a  fraud  on 
his  rights. 

In  Harris  v.  Taylor,  15  Cal.  348,  the  court, 
after  deciding  that  the  allegations  of  a  peti- 
tion which  sought  to  reach  certain  funds,  the 
proceeds  of  real  property  which  had  been  sold 
in  partition,  claiming  that  the  petitioner  was 
a  creditor  of  plaintiff's  vendor,  and  seeking 
to  defeat  the  conveyance  to  the  plaintiff  on 
the  ground  of  fraud,  were  insufficient,  said,  as 
a  reason  therefor,  that  the  conveyance,  how- 
ever fraudulent  as  to  creditors,  was  valid  as 
between  the  parties,  and  that  no  one  could  im- 
peach it  without  showing  that  he  bad  been  in- 
jured by  it. 

In  elucidating  the  rule  in  regard  to  a  fraudu- 
lent transfer  of  personal  property,  the  court,  in 
Lowry  v.  Orr,  0  III.  70,  made  the  statement 
that  a  deed  made  to  defraud  creditors  will  be 
binding  between  the  parties,  and  yet  liable  to 
be  avoided,  so  far  as  It  may  be  Intended  to  de- 
feat the  Just  demands  of  others. 

And  in  Ward  v.  Enders,  29  III.  519,  the 
court.  In  modifying  a  decree  declaring  the  con- 
veyance iu  tbat  case  to  be  void  generally,  said 
that  the  Judgment  should  he  confined  to  the 
parties  to  the  bill,  and  the  decree  was  there- 
fore erroneous,  as  such  conveyances  were  not 
utterly  void ;  and  that  such  was  the  true  con- 
struction of  the  Illinois  statute  on  the  sub- 
ject, which  declared  that  such  conveyances 
should  be  deemod  and  taken  only  as  against 
the  persons,  their  heirs,  etc.,  or  assigns,  whose 
debts,  etc.,  should,  by  such  devises,  be  In  any 
wise  disturbed,  hindered,  delayed,  or  defrauded, 
as  clearly  and   utterly  void. 

The  statute  13  Eliz.  chap.  5.  Is  not  in  deroga- 
tion oi'  the  common  law.  On  the  contrary, 
it  is  either  declaratory  of  the  common  law, 
or  an  enlarpenient  of  its  principles ;  and  the 
statute  of  Indiana  has  not  changed  the  law 
upon  the  subject,  and  contains  nothing  Incon- 
sistent witn  the  principle  of  the  common  law, — 
that  a  conveyance,  void  as  to  creditors,  may 
be  binding  on  the  parties.  Findley  v,  Cooley. 
1   Blackf.  1»62. 

The  court,  in  Edwards  v.  Ilaverstlck,  53  Ind. 
348,  said  :  "It  Is  Ilrmly  settled  by  repeated  de- 
cisions In  thi?  state  that  a  contract  for  the 
sale  or  conveyance  of  property,  to  hinder  or 
delay  creditors,  is  Illegal  as  to  creditors  only. 
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As  between  the  parties,  and  as  to  all  others 
than  creditors,  it  is  legal  and  valid,  and  can  be 
enforced  in  all  of  its  terms  as  any  other  eon- 
tract.'*  The  foregoing  language  was  quoted 
and  approved  in  Etter  v.  Anderson.  84  Ind. 
333. 

A  conveyance  fraudulent  as  to  creditors  is 
valid  as  between  grantor  and  grantee.  Trent 
V.  Edmonds,  32  Ind.  App.  432.  70  N.  E.  169. 

Where  one  conveys  land  to  his  wife  in  fraud 
of  creditors,  and  the  wife  afterwards  dies,  the 
husband  cannot,  in  an  action  by  him  against  the 
heir  of  the  wife  to  quiet  what  he  claims  as 
his  title,  set  up  the  claim  that  his  wife  holds 
the  title  to  the  land  in  trust  for  him,  and 
that  he  is  entitled  as  benedcial  owner. — partic- 
ularly where  the  deed  recites  a  valuable  con- 
sideration. Hays  v.  Marsh,  123  Iowa,  81,  08 
N.   W.  604. 

The  provision  of  §  1,  art.  1,  chap.  44,  Ky. 
Gen.  Stat,,  that  "every  gift,  conveyance. 
.  .  .  or  transfer  of  .  .  .  any  estate. 
real  or  personal,  .  .  .  made  with  the 
intent  to  delay,  hinder,  or  defraud  creditors, 
purchasers,  or  other  persons,  .  .  .  shall  be 
void  as  against  such  creditors,  purchasers,  and 
other  persons,"  does  not  declare  such  gifts, 
conveyances,  etc..  void  for  any  and  all  purposes, 
but  only  as  against  creditors,  purchasers,  or 
other  persons,  who  may  be  delayed,  hindered, 
or  defrauded.  As  between  the  grantor  and 
grantee,  uuch  gifts  or  conveyances  are  valid. 
Also,  such  gifts  or  conveyances  are  valid  as 
against  all  persons  who  do  not  come  within 
the  category  mentioned  in  that  section  of  the 
statute.  Dorsey  v.  Phillips,  84  Ky.  420.  1  S. 
W.   667. 

The  general  rule  Is,  that  all  executed  con- 
tracts tainted  with  fraud  are  binding  upon  the 
immediate  parties,  for,  after  the  contract  Is 
executed,  it  is  bluding.  as  the  law  will  not  re- 
lieve either  party,  no  matter  how  great  may 
he  the  hardship  to  which  he  shall  have  sub- 
mitted himself;  and  this  rule,  in  Noble  v. 
Noble.  26  Ark.  317,  was  applied  to  a  convey- 
ance of  lands  In  fraud  ot  the  rights  of  cred- 
itors. 

A  convevance  of  real  estate,  fraudulent  as 
to  creditors.  Is  nevertheless  valid  against  the 
grantor  and  his  heirs,  and  the  land  will  con- 
stitute no  part  of  his  estate  at  his  death,  and 
Ills  representatives  cannot  have  It  set  aside : 
and  a  conveyance  under  an  order  of  the  county 
court  to  sell  the  land  for  the  debts  of  the 
fraudulent  deceased  grantor  will  convey  no 
title.  George  v.  Williamson,  26  Mo.  100.  72  Am. 
Dec.    203. 

Where  the  wife  Joins  with  her  husband  in 
a  fraudulent  conveyance  to  delay  and  hinder 
creditors  from  collecting  their  debts,  her  right 
to  dower  in  the  property  is  extinguished,  al- 
though the  conveyance  is  declared  void  as  to 
creditors.  Manhattan  Co.  v.  Evertson,  6  Paige, 
465. 

In  an  action  by  a  Judgment  creditor  against 
a  vendor  and  vendee  in  a  conveyance  for  a 
valuable  consideration,  where  a  fraudulent  in- 
tent is  esiabllshod,  all  the  Judgment  that  the 
plaintiff  is  entitled  to  is  a  sale  of  the  lot  and 
the  payment  to  him  of  the  amount  of  his 
Judgment,  Interest,  and  costs,  as.  if  the  con- 
veyance between  the  vendor  and  vendee  Is 
valid,  there  Is  nothing  to  warrant  a  Judgment 
declaring  the  same  null  and  void  as  to  every- 
one,    Orr  v.  Gil  more,  7  Lans.  345. 

A  deed  from  a  Judgment  debtor  to  another. 
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if  fraudulent.  Is  not  void,  but  voidable  only, 
at  the  election  of  creditors,  and  is  valid  be- 
tween tlie  parties  to  it.  Van  Wyck  v.  Baker,  10 
Hun,  39. 

A  conveyance  of  land,  made  with  Intent  to 
hinder,  delay,  or  defraud  creditors,  is  Kood 
against  every  interest  oxcept  that  intended  to 
be  hindered,  delayed,  or  defrauded.  Drum  v. 
Talnter.  27  Pa.  148. 

It  Is  well  settled  that  a  fraudulent  con- 
veyance is  good  between  the  parties :  only 
persons  whom  the  transaction  tended  to  de- 
fraud have  standing  in  court  to  avoid  it ;  as 
against  all  other  pc>rsons,  the  deed  vests  a 
good  title  in  the  grantee.  Prior  Hen  creditors, 
or  prior  creditors  assenting  thereto,  and  subse- 
<iuent  creditors  whom  the  debtor  did  not  intend 
to  defraud,  are  not  defrauded  by  such  a  deed, 
and  have  uo  standing  to  impeach  It.  Hender- 
son V.  Henderson,  133  Pa.  390,  19  Am.  St.  Rep. 
iJoO,  19  Atl.  424. 

In  Irwin  v.  He^s,  12  Pa.  Super.  Ct.  163,  the 
court.  In  holding  that  the  heirs  of  one  who  In 
his  lifetime  had  conveyed  land  in  fraud  of  his 
creditors  were  not  necessary  parties  to  an  ac- 
tion to  set  aside  the  conveyance,  said  the  con- 
veyance of  the  decedent  to  his  son  was  good 
as  against  himself  aud  his  heirs,  and  bad  only 
as  against  creditors. 

In  Prati  v.  Cox.  22  Gratt.  330,  the  court 
said  that,  though  the  deeds  from  the  debtor 
to  another,  and  from  him  to  the  children  of 
Ills  grantor,  may  have  been  designed  to  hinder 
and  delay  the  creditors  of  the  latter ;  and 
though  the  latter  deed  was  wholly  voluntary  as 
to  the  grantees  therein. — yet  that,  as  between 
the  parties,  it  must  be  held  that  both  were 
valid,  and  that  the  deed  from  the  first  grantee 
to  the  children  vests  In  them  the  legal  title 
to  and  absolute  property  In  the  lands  therein, 
subject,  only,  to  the  claims  of  the  prior  cred- 
itors of  the  original  grantor. 

In  Hopkins  v.  Webb.  9  Humph.  519,  the 
court.  In  holding  that  the  defendant  was  not 
in  condition  to  question  the  plaintlflT's  title 
as  being  by  the  conveyance  fraudulent  as  to 
creditors,  said  that,  under  the  statute  of  Ten- 
nessee, as  well  as  under  13  Eliz..  which  con- 
tains the  same  provisions,  conveyances  in  fraud 
of  creditors  were  utterly  void  only  as  against 
the  person  cr  persons  injured  by  them, — that 
is.  only  as  against  the  creditor  or  subsequent 
purchaser ;  and  that  an  to  all  other  persons 
they  are  good  and  valid  conveyances. 

A  conveyance  fraudulent  as  to  creditors  Is 
good  as  between  tin*  fraudulent  grantor  and 
grantee,  and  all  the  creditors  can  claim  is  that 
the  hindrance  of  that  conveyance  shall  be  re- 
moved out  of  their  way.  and  that  the  prop- 
erty of  their  debtor,  thereby  conveyed,  to  the 
extent  of  their  claims  against  him,  shall  be  ap- 
plied to  the  payment  of  those  claims.  Ellington 
V.    Moore,   4    Va.    Law    Reg.   608. 

Where  a  father  conveyed  land  to  his  son. 
an  Infant,  for  the  purpose  of  defrauding  his 
creditors,  and  thereafter  the  son,  being  still  a 
minor,  reconveyed  to  his  father,  a  purcha.ser 
and  grantee  of  the  father,  in  an  action  against 
him  by  the  son  to  recover  -the  possession  of 
the  land,  claiming  that  his  conveyance  to  his 
father  was  void  on  account  of  his  infancy,  may 
show,  in  defense  of  his  title,  that  the  original 
deed  from  the  father  to  the  son  was  made  in 
fraud  of  the  former's  creditors.  Starr  v,  Wright. 
20  Ohio  St.  97. 

A  conveyance  of  lands,  made  in  fraud  of 
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creditors,  will  convey  all  of  the  Interests  and 
title  of  the  grantor,  and  Is  good  against  the 
grantor  and  everyone  holding  under  or  In 
privity  with  him :  and  a  subsequent  conveyance 
of  the  land  by  such  fraudulent  grantor  will  not 
convey  to  the  subsequent  grantee  any  right  or 
interest,  legal  or  equitable,  in  the  land  as 
against  the  original  fraudulent  grantee,  or  his 
transferee.  Poling  v.  Williams  (W.  Va.)  46 
S.  E.  704. 

Inasmuch  as  the  grantor  in  a  conveyance 
made  by  him  In  fraud  of  creditors  cannot  com- 
plain of  the  same,  or  have  it  set  aside  for  that 
reason,  neither  can  his  heirs  at  law,  as  they 
stand  in  his  shoes,  and  have  no  rights  which  he 
did  not  have.  When  be  died,  such  rights  as  he 
then  had.  and  no  more,  passed  to  them.  Neal 
V.  Neal.  28  Ky.  L.  Rep.  962,  82  S.  W.  981. 

While,  as  a  general  rule,  courts  of  equity 
will  not  decree  a  specific  performance  of  a 
promise  made  by  a  fraudulent  grantee  to  re- 
convey  property  to  a  grantor  who  has  con- 
veyed it  to  such  grantee  to  cheat,  hinder,  and 
delay  his  creditors,  and  will  not  interpose  for 
the  relief  of  a  party  who  is  engaged  in  a  fraudu- 
lent transaction,  yet,  there  are  exceptions  to 
this  rule,  one  of  which  is  that  when  a  party 
suing, -though  pariicepti  criininis,  is  not  in  pari 
delicto  with  the  adverse  party.  Hutchinson  v. 
Park    (Ark.)    82   S.   W.   843. 

And  so  where  a  merchant  advised  and  pro- 
cured an  Illiterate  negro  to  convey  his  land 
to  him,  the  merchant,  in  order  to  defeat  a  claim 
then  in  suit  against  the  grantor,  premising 
to  reconvey  after  the  creditor  had  been  dis- 
posed of,  such  a  state  of  affairs  would  furnish 
the  fraudulent  grantor  a  perfect  defense  to  an 
action  of  ejectment  brought  by  the  fraudulent 
grantee.     Ibid. 

See  Spiudler  v.  Atkinson,  3  Md.  409,  56  Am. 
Dec.  755,  aupra^  II.,  a :  Doster  v.  Manistee  Nat. 
Bank,  67  Ark.  325,  48  L.  R.  A.  334.  77  Am. 
St.  Rep.  116,  55  S.  W.  137,  and  Neal  v.  Gregory, 
19  Fla.  356,  infra,  IV. 


IV.  Title  cf  bona  fide  purchaser  from  fraudu- 
lent grantee. 

The  question  as  to  the  validity  of  a  transfer 
by  the  fraudulent  grantee  of  a  conveyance  made 
In  fraud  of  the  creditors  of  his  grantor  to  an 
Innocent  and  bona  fide  purchaser  for  value,  and 
the  character  of  the  title  which  the  latter 
would  take  by  such  a  transfer  under  the  stat- 
ute of  Elizabeth,  chap.  5.  while  hardly  the  sub- 
ject of  cousideratlon  In  England.  In  this  coun- 
try early  became  the  subject  of  a  discussion 
as  animated  as  able,  and  participated  in  by 
some  of  the  most  noted  Judicial  minds  of  the 
period.  Its  result  and  the  subsequent  cou- 
rt rmation  of  It  by  later  decisions  appear  from 
the  following  ca-ses. 

In  Wilson's  Case,  Godb.  161,  It  Is  stated  that 
It  was  admitted  without  contradiction  that.  If 
Judgment  In  un  action  of  debt  be  given  against 
a  lessee  for  years,  and  he  afterwards  aliens 
his  term,  and  after  the  year  the  plaintiff  sues 
forth  a  scire  facias  and  has  execution,  the  term 
Is  not  liable  to  the  execution.  If  the  assign- 
ment was  made  l)ona  fide.  It  Is  also  stated  that 
the  chief  Justice  said  that,  if  a  lessee  for  years 
assigns  his  term  by  fraud  to  defeat  the  exe- 
cution, and  his  assignee  assigns  the  same  over 
unto  another  bona  fide,  In  the  hands  of  the 
second  assignee   It   is  not   liable   to  execution. 
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In  Prodgei's  v.  Langham,  Sid.  pt.  1,  p.  133, 
It  Is  stated  that  It  was  agreed  by  the  conrt 
that,  "If  one  made  feoffment  fraudulently, 
whose  feoffee  made  feoffment  for  a  valuable 
consideration,  and  then  the  first  feoffer  entered 
and  made  feoffment  for  a  valuable  consideration, 
the  feoffee  of  the  first  feoffee  would  hold  the 
land,  and  not  the  feoffee  of  the  first  feoffor 
for,  as  the  estate  of  the  first  feoffee  was  fraudu- 
lent In  its  creation  and  voidable,  still,  as  he 
enfeoffed  another  for  a  valuable  consideration, 
that  one  would  be  preferred  before  the  latter ;" 
and  that  this  was  adjudged  latterly  upon  argu- 
ment In  that  court. 

In  Halifax  Joint  Stock  Bkg.  Co.  v.  Gledhill 
[1891]  1  Ch.  31,  60  L.  J.  Ch.  N.  S.  181,  63 
L.  T.  N.  S.  623,  39  Week.  Kep.  104,  Kay,  J., 
after  stating  what  was  said  In  May's  Treatise 
on  the  statute  of  Elizabeth,  to  the  effect  that 
the  fraudulent  deed,  being  good  against  the 
grantor,  and  only  void  against  creditors,  is 
practically  not  void,  but  voidable,  at  their  suit ; 
and  that,  consequently,  a  purchaser  for  value 
of  an  interest  under  the  deed  can  successfully 
resist  any  attempt  to  avoid  it, — ^further  said : 
"It  seems  to  me  impossible  to  say  that  the 
right  of  creditors  under  the  statute  of  13  Eliz., 
chap.  .5,  is  an  equity,  if  that  Is  the  learned 
author's  meaning.  A  court  of  equity  does  not 
avoid  the  deed  in  a  suit  by  such  creditors,  but 
merely  declares,  if  it  is  proved  fraudulent,  that 
It  is  void  against  them  by  the  statute.  The 
real  question  is,  whether  a  subsequent  pur- 
chaser for  value  of  an  interest  nnder  the  set- 
tlement without  notice  has  his  purchase  pro- 
tected by  fi  5.  If  he  has,  it  does  not  matter 
whether  It  was  a  legal,  or  merely  an  equitable. 
Interest.  If  he  has  not,  then,  as  the  creditors' 
rights  are  under  a  positive  enactment  that  the 
deed  is  void  against  them,  their  claim  is  not 
equitable,  but  legal."  The  judge  proceeded  to 
say,  further,  that  It  seemed  strange  that  there 
should  be  no  direct  decision  to  the  effect,  and 
that  he  had  not  been  able  to  find  a  case  In  which 
creditors  have  prevailed  against  such  a  pur- 
chaser. 

There  is  no  doubt  of  the  dearth  of  English 
cases  on  the  subject,  but  the  judge  in  the 
last  case  either  overlooked  the  two  imme- 
diately preceding  ones,  or  deemed  them  not 
decisions,  but  only  an  admission  or  concession. 

This  rule  was  approved  and  followed,  and 
the  very  language  used.  In  Prodgers  v.  Lang- 
ham,  adopted  in  Price  v.  Junkin,  4  Watts,  85, 
28  Am.  Dec.  685,  in  which  case  the  court 
further  said :  "This  doctrine  is  elucidated  and 
confirmed  in  the  case  of  Anderson  v.  Roberts,  18 
Johns.  515,  9  Am.  Dec.  235,  in  which  it  is 
shown  that  the  statutory  enactments  (gen- 
erally more  unyielding  in  their  construction 
than  the  common  law)  fully  protect  such  pur- 
chasers, as  well  against  creditors  as  subsequent 
purchasers." 

In  the  first  decision  In  this  country  upon 
the  question  as  to  whether  the  grantee  in  a 
conveyance  of  land  which  was  fraudulent  as 
to  the  creditors  of  the  grantor,  such  grantee 
having  notice,  took  title  to  such  land  under 
the  statute  13  Eliz.,  chap.  5, — that  is  to 
say,  such  a  title  as  he  could  convey  to  a  bona 
fide  purchaser  thereof  for  value, — the  majority 
of  the  court  held  that  he  obtained  no  such  title 
by  the  fraudulent  conveyance,  and  that,  as  to 
the  creditors  of  the  grantor  therein,  the  title 
still  remained  in  the  latter,  and  that  even 
a  bona  fide  purchaser  for  value  from  the  fraudu- 
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lent  transferee  would  get  no  title.  The  fraud- 
ulent title  in  the  case  was  based  upon  a  fraudu- 
lent judgment  and  execution,  but  It  seemed 
to  be  conceded  that  it  could  make  no  difference 
in  principle  whether  the  title  of  the  bona  fide 
purchaser  was  through  a  fraudulent  judgment, 
or  a  fraudulent  grant,  and  the  judge  writing 
the  principal  opinion  for  the  majority  said  that 
be  should,  as  more  simple,  consider  the  case 
as  resting  upon  a  fraudulent  grant.  The  rea- 
soning of  the  judge  who  delivered  the  principal 
opinion  was  that,  under  the  statutes  of  Con- 
necticut declaring  all  fraudulent  conveyances  or 
judgments  designed  to  defeat  the  recovery  of 
debts  utterly  void  as  to  creditors,  and  inflicting 
heavy  penalties  on  the  parties  to  such  fraudu- 
lent conveyances,  etc.,  who  claimed  them  to  be 
fair,  or  alien,  with  an  exception  of  the  pur- 
chaser who  bought  bona  fide,  on  good  consid- 
eration, and  without  design  of  fraud,  the  bona 
fide  purchaser  there  mentioned  referred  only  to 
the  purchaser  from  a  fraudulent  grantor,  and 
In  no  way  applied  to  a  bona  fide  purchaser 
from  a  fraudulent  grantee.  And  he  further 
stated  that  ihe  object  of  13  Elizabeth,  and 
also  of  the  statute  of  Connectlcnt,  was  solely 
the  protection  of  the  creditor ;  and  that,  to 
effect  this,  all  fraudulent  conveyances  to  de- 
feat recovery  of  his  debts  were,  as  to  him,  ut- 
terly void,  and  to  all  other  purposes  good ; 
that  nothing  was  left  in  the  grantor,  except 
the  power  to  convey  to  a  creditor ;  that  he 
could  make  no  other  second  conveyance,  even 
to  a  bona  fide  purchaser.  The  fraudulent  pur- 
chaser received  the  estate  subject  to  the  lien 
of  the  creditor,  and,  having  no  title  as  against 
him,  had  no  power  to  do  any  act  that  w^ould 
defeat  the  lien  ;  and  likened  the  statute  pro- 
vision as  to  any  fraudulent  attempt  to  defeat 
a  recovery,  to  an  attachment  of  the  land  which 
could  not  be  affected  by  any  subsequent  bona 
fide  transfers.  In  comparing  the  proviso  of 
13  Elizabeth,  "that  the  act  shall  not  extend 
to  lands  conveyed  on  good  consideration  and 
bona  fide  to  a  purchaser  without  notice  or 
knowledge  of  the  fraud,"  with  the  exception 
in  the  Connecticut  statute,  "except  the  pur- 
chaser made  it  appear  that  the  contract  was 
made  bona  fide,  and  on  good  consideration,  be- 
fore seizure  by  the  creditor,  and  that  it  was 
without  design  of  fraud  to  defeat  creditors," 
he  said :  "Both  the  proviso  and  the  exception 
are.  from  their  nature,  limited  to  the  first  con- 
veyance. That,  being  fraudulent,  will,  of  course, 
be  void,  unless  saved  by  these  conditions,  viz., 
that  it  was  on  good  consideration,  bona  fide, 
and  to  a  purchaser  ignorant  of  the  fraud  in- 
tended. A  failure  in  either  of  these  conditions 
would  still  leave  the  conveyance  void."  He 
further  stated  that  the  decisions  under  the 
statute  27  Eliz..  chap.  4,  were  inapplicable  to 
this  case.  That  the  object  of  that"  statute 
was  to  protect  a  bona  fide  purchaser,  making, 
as  it  did,  void,  in  favor  of  such  purchaser,  all 
prior  fraudulent  grants  intended  to  defeat  his 
title,  and  that,  therefore,  the  grantor  had  still 
the  power  to  alienate  again  to  a  bona  fide  pur- 
chaser, notwithstanding  his  fraudulent  grant,  a 
power  which  the  fraudulent  grantor  under  13 
Elizabeth  had  not.  Another  judge,  who  united 
in  the  judgment,  agreed  that  no  argument  could 
be  drawn  from  the  cases  under  27  Elizabeth, 
saying  that  "a  careful  attention  to  the  dif- 
ferent objects  of  the  two  statutes  must  afford 
the  most  satisfactory  conviction  to  the  mind 
that,  because  the  voluntary  grantee  under  27 
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Elizabeth  can  convey  to  bis  grantee  for  a  val- 
uable consideration  a  perfect  title,  which  can- 
not be  defeated  by  any  subsequent  grant  of 
the  voluntary  grantor  to  another  for  a  valuable 
consideration,  this  furnishes  no  authority  to 
conclude  that  the  fraudulent  grantee  under  13 
Elizabeth  can,  for  a  valuable  consideration,  con- 
vey a  perfect  title  to  his  grantee ;  .  .  . 
and  here  we  must  keep  in  view  that,  where 
there  is  a  voluntary  grant,  and  the  grantor  has 
creditors,  it  Is  fraudulent,  and  within  the  pur- 
view of  13  Elizabeth ;  and  where  there  is  a 
voluntary  conveyance,  and  there  are  no  cred- 
itors, it  is  within  the  purview  of  27  Elizabeth." 
He  further  said  that,  if  one,  with  a  view  to 
defeat  his  creditors,  sold  his  property  to  a 
bona  fide  purchaser  and  absconded  with  the 
money,  the  conveyance  would  be  good  in  the 
hands  of  such  purchaser ;  that  the  precise  dan- 
ger Intended  to  be  guarded  against  was  the 
grantor's  fraudulently  conveying  to  the  grantee, 
who  was  conusant  of  the  fraud,  and  who  ac- 
cepted the  conveyance  to  give  aid  to  his  fraudu- 
lent views;  and  that  the  object  of  the  statute 
would  be  defeated  by  validating  the  conveyance 
of  the  fraudulent  grantee  to  a  bona  fide  pur- 
chaser. He  gave,  as  another  reason  why  the 
decision  as  to  the  effect  of  one  statute  would 
not  apply  to  the  other,  that,  under  the  statute 
27  Elizabeth,  the  object  of  the  legislature  was 
to  give  a  preference  to  the  purchaser  with 
consideration  over  the  volunteer,  which  object 
was  as  effectually  attained  by  a  conveyance  by 
the  voluntary  transferee  as  by  a  conveyance 
by  the  grantor  in  the  voluntary  deed ;  and  so 
the  rule  that  what  the  grantor  could  do  the 
voluntary  grantee  could  do  accomplished  the 
intent  of  that  statute.  But  that  the  rule  that 
what  the  fraudulent  grantor  could  do  the  fraud- 
ulent grantee  could  do  defeated  the  object  of 
13  Elizabeth.  He  then  proceeded  to  make 
the  broad  statement  that  ''the  obvious  mean- 
ing of  the  words  of  the  statute,  which  de- 
clares all  such  conveyances  to  be  utterly  void 
against  creditors,  is  that,  as  against  creditors, 
the  grantee  has  no  title,  but  the  estate  re- 
mains in  the  grantor,  liable  to  his  debts;  and 
so  has  ever  been  the  understanding  of  all  men.'* 
He  further  proceeded  to  reason  that,  if  the 
grantee  has  no  title  against  creditors,  It  would 
be  natural  to  conclude  that  he  could  convey 
none  against  creditors.  Two  of  the  nine  Judges 
dissented,  and  In  the  dissenting  opinion  it 
was  claimed  that  the  object  of  the  statute  in 
rendering  the  conveyance  void  as  to  creditors 
was  to  remove  the  conveyance  out  of  the  way, 
and  place  the  creditors  in  the  same  situation 
as  though  it  had  not  been  made ;  and  that  the 
effect  of  that  part  of  the  statute  rendering  the 
conveyance  valid  between  the  parties  was  to 
give  the  grantee  all  the  rights  of  the  grantor, 
subject  to  such  rights  as  the  creditors  had  be- 
fore the  conveyance  was  made,  and  such  as 
they  would  have  continued  to  have  had  the  con- 
veyance not  been  made.  That  the  creditors 
lose  non«  of  their  rights  by  the  fraudulent 
conveyance;  neither  do  they  acquire  any  new 
ones.  Their  condition  is  the  same  regarding 
the  land  as  before.  And  that  so,  on  the 
other  hand,  the  fraudulent  grantee  steps  into 
the  shoes  of  the  grantor,  and  takes  all  his 
rights,  subject  to  the  same  rights  of  the  cred- 
itors as  his  were,  and  no  other.  He  further 
stated  that  the  creditors  might  levy  on  the 
land  at  any  time,  and  thereby  secure  an  In- 
terest in  it ;  but  that  their  debtor  bad  an  equal 
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right,  at  any  time,  to  convey  the  land  to  a 
bona  fide  purchaser,  who  would  thereby  secure 
a  good  and  complete  title  in  opposition  to  all 
their  claim ;  and  that  after  a  fraudulent  con- 
veyance the  same  thing  was  true.  The  cred- 
itors had  the  same  right  to  levy  as  they  had 
before ;  and  the  grantee  had  the  same  right  to 
convey  that  the  grantor  had.  Neither  could 
make  a  fraudulent  conveyance  to  affect  cred- 
itors ;  both  could  make  a  bona  fide  one.  But 
the  strongest  reason  that  he  seemed  to  give, 
and  one  which,  as  will  be  seen,  was  afterwards 
confirmed  by  high  authority,  was  that,  unless 
the  grantee  under  a  fraudulent  conveyance 
can  transmit  the  title  to  a  bona  fide  purchaser, 
there  is  no  person  whatever  who  can ;  and  the 
estate  becomes  completely  locked  up  in  his 
hands.  That  the  creditors  certainly  cannot ; 
for  they  have  strictly  no  interest  in  the  land, 
until  they  have  proceeded  agreeably  to  law  in 
making  an  application  of  it  to  discharge  their 
debts.  That  the  fraudulent  grantor,  who  has 
made  a  conveyance  to  defeat  the  claims  of  the 
creditors,  cannot  afterwards  convey  to  a  bona 
fide  purchaser.  Preston  v.  Crofut,  1  Conn.  527, 
note. 

The  principle  of  Preston  v.  Crofut,  1  Conn. 
527,  note,  was  substantially  approved  in  Mer- 
rill  V.  Meachum,  5  Day,  341. 

Following  this  case  comes  that  of  Roberts  v. 
Anderson,  3  Johns.  Ch.  371,  in  which  Chancellor 
Kent  took  substantially  the  same  ground  as  the 
majority  of  the  court  in  Preston  v.  Crofut,  1 
Conn.  527,  note,  stating  that  he  had  availed 
himself  freely  of  the  argument  in  that  case,  in 
which  it  was  decided,  upon  their  statute  of 
frauds,  which  was  substantially  the  same  as 
the  statutes  of  Elizabeth,  that  a  bona  fide 
purchaser,  without  notice  and  for  a  valuable 
consideration,  from  a  fraudulent  grantee,  had 
no  title  against  the  creditors  of  the  fraudulent 
grantor,  and  that  that  case  might  be  consid- 
ered as  a  decision  under  13  Elizabeth,  and 
that  it  was  eminently  distinguished  for  ac- 
curacy of  research  and  closeness  of  reasoning. 
He  further  stated  that  the  case  was  discussed 
at  the  bar  and  upon  the  bendi  In  an  elaborate 
manner  and  with  very  great  ability ;  and  ad- 
mitted that,  though  he  entirely  subscribed  to 
the  opinions  of  the  majority  of  the  court.  It 
was  not  without  the  highest  respect  for  the 
talent  with  which  the  opposite  opinion  was  sup- 
ported. 

The  case  was  afterwards  removed  to  the 
court  for  the  correction  of  errors  (18  Johns. 
515,  9  Am.  Dec.  235),  and  the  decision  of  the 
chancellor  and  the  decree  entered  thereon 
unanimously  reversed  by  that  court.  Mr.  Chief 
Justice  Spencer,  delivering  the  principal  opin- 
ion, and  taking  substantially  the  same  ground 
taken  by  Smith,  J.,  in  his  dissenting  opinion 
in  Preston  v.  Crofut,  said,  among  other  things : 
"The  13th  of  Elizabeth  declares  a  conveyance 
to  be  void  only  as  against  creditors,  etc.,  at- 
tempted to  be  defrauded,  whilst  the  27th  of 
Elizabeth  declares  the  conveyance  to  be  void 
only  as  against  those  who  have  purchased,  or 
may  purchase ;  but,  as  against  the  fraudulent 
grantors,  in  both  cases  the  conveyances  are 
valid  and  effectual  and  wholly  unaffected  by 
the  provisions  of  either  statute.  What  be- 
comes, then,  of  the  estate,  and  in  whom  is  it 
vested,  after  a  conveyance  made  to  deceive 
existing  creditors,  or  those  who  become  cred- 
itors subsequent  to  the  fraudulent  conveyance? 
As   against    the   grantors,    the   conveyance    Is 
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effectual.  SubRequeiit  creditors  have  no  debt 
due  at  the  time ;  the  possibility  of  their  hav- 
ing debts  cannot  prevent  the  conveyance  from 
taking  effect.  Those  creditors  whose  debts 
are  due,  even  if  they  have  obtained  judgments 
and  acquired  a  lien,  have  gained  no  vested 
interest  in  the  lands,  and  they  may  be  paid 
without  resort  to  the  land  fraudulently  con- 
veyed. The  fee  Is  not  in  abeyance,  and  the 
Inevitable  conclusion  is  that  the  legal  title 
has  vested  in  the  fraudulent  grantee,  subject 
to  be  devested,  if  the  creditors  see  fit  to  call 
In  question  the  fraudulent  conveyance,  and  aft- 
er the  creditor  has  proceeded  to  sell,  on  execu- 
tion, the  lands  thus  fraudulently  conveyed." 
He  further  state<^  that  the  error  of  those  who 
asserted  that  a  fraudulent  grantee  under  13 
Elizabeth  takes  do  estate,  because  the  deed  is 
declared  to  be  utterly  void,  consists  in  not 
correctly  discriminating  between  a  deed  which 
is  an  absolute  nullity,  and  one  which  is  void- 
able only,  and  said  that  no  deed  can  be  pro- 
nounced, in  a  legal  sense,  utterly  void,  which 
Is  valid  as  to  some  persons,  but  may  be  avokled 
at  the  election  of  others. 

In  the  same  case  Piatt,  J.,  recognizing  what 
was  said  by  Lord  Mansfield  in  Cadogan  v.  Ken- 
nett,  2  Cowp.  432,  that  the  statute  13  Eliz., 
chap.  5,  is  declaratory  of  the  common  law,  and 
has  done  nothing  which  the  common  law  would 
not  have  done  without  it,  and  which  declara- 
tion has  been  repeated  by  numerous  courts  and 
judges  since  (Sharswood,  J.,  in  Clark  v.  Doug- 
lass, 62  Pa.  408,  416 ;  Swayne,  J.,  in  Moore  v. 
Clements  (Clements  v.  Nicholson)  6  Wall.  299, 
18  L.  ed.  786;  Hamilton  v.  Russell,  1  Cranch, 
309,  2  L.  ed.  118 ;  and  Meeker  v.  Wilson,  1  Gall. 
419.  Fed.  Cas.  No.  9,392),  said  that  If  the  stat- 
ute (of  New  York)  is  the  mere  declaration  or  de- 
velopsient  of  the  principles  of  the  common  law, 
the  decision  of  the  court  in  Preston  v.  Crofut,  1 
Conn.  627,  note,  was  perfectly  reconcilable  with 
his  construction  of  them,  vig.,  that  a  bona  fide 
purchaser  for  value  from  a  fraudulent  grantee 
would  take  a  good  title  as  against  the  cred- 
itors of  the  original  fraudulent  grantor ;  and 
said  further  that  it  better  accorded  with  the 
letter  and  spirit  of  the  statute  to  say  that  a 
general  creditor  must  assert  his  claim  before 
the  fraudulent  grantee  of  bis  debtor  has  de- 
ceived an  honest  purchaser,  or  that  such  cred- 
itor will  Jose  his  right :  and  that  a  contrary 
doctrine  would  often  enable  the  creditor  to 
"convert  his  shield  Into  a  sword."  The  rea- 
son why  the  two  were  so  reconcilable,  he  stated 
to  be  that  the  common  law,  the  statute  of  13 
Bllz.,  chap.  5,  and  the  New  York  statute 
for  the  prevention  of  frauds  all  agreed  in 
the  rule  that  a  conveyance  in  which  the  grantor 
and  grantee  conspire  to  defraud  creditors  is 
void  as  against  creditors ;  provided,  however, 
that  this  rule  shall  not  extend  to  defeat  the 
title  of  any  bona  fide  purchaser  for  good  con- 
aideration,  without  notice  of  the  fraud.  That 
the  statute  of  Connecticut,  on  which  the  de- 
•cision  in  Preston  v.  Crofut  was  founded,  con- 
tained no  such  proviso ;  and  by  such  omission 
-tb«  legislature  of  that  state  had  chosen  to 
alter  and  modify  the  rule  of  the  common  law 
so  as  to  make  no  saving  or  exception  in  favor 
of  subsequent  bona  fide  purchasers.  That  he 
unde?  stood  all  the  Judges  in  Preston  v.  Crofut  to 
agree  that,  under  their  statute,  without  such 
■proviso,  tht  first  grantee,  as  well  as  the  grant- 
or, must  participate  In  the  fraud.  In  order  to 
render  the  deed  void  as  to  creditors ;  and  that, 
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If  that  be  the  true  ezpoaltion  of  the  statutes, 
there  was  no  use  or  effect  in  the  proviso,  un- 
less it  be  construed  to  extend  to  subsequent 
purchasers.  That,  if  it  was  unnecessary  in  or- 
der to  protect  the  first  bona  fide  grantee  of 
a  fraudulent  debtor,  and  was  not  to  be  ex- 
tended to  a  subsequent  purchaser,  then  It  fol- 
lowed that  the  proviso  in  the  New  York  stat- 
ute should  be  rejected  as  surplusage.  And  that 
in  his  judgment  the  6th  section  of  the  latter, 
containing  the  proviso  of  13  Eliz.,  chap.  5,  was 
designed,  not  merely  to  explain,  but  to  limit  and 
qualify,  the  1st  section,  and  should  not  be  re- 
jected as  Inoperative.  That  the  universal  si- 
lence in  Westminster  Hall  upon  the  precise 
point  then  under  discussion  (whether  a  con- 
veyance made  In  fraud  of  creditors  was  so  ab- 
solutely void  as  to  them  as  that  the  fraudulent 
grantee  could  not  convey  a  title  to  the  land 
to  one  who  was  a  bona  fide  purchaser  for  value) 
afforded  strong  ground  to  infer  that  the  con- 
struction that  it  was,  and  that  the  bona  fide 
grantee  of  the  fraudulent  grantee  would  not 
take  a  good  title  free  from  the  lien  or  claim 
of  the  original  grantor,  was  never  sanctioned 
by  the  courts  in  England,  as,  if  such  had  been 
the  doctrine  in  that  country,  the  cases  demand- 
ing an  application  of  it  must  have  been  of  very 
frequent  occurrence ;  and  yet  there  was  no  case 
to  be  found  where  a  creditor  in  England  ever 
attempted  to  Impeach  a  conveyance  on  the 
ground  of  fraud,  except  where  the  purchaser, 
whose  title  was  sought  to  be  defeated,  was 
either  a  party  to,  or  was  presumed  conusant  of, 
such  fraud. 

In  Bean  v.  Smith,  2  Mason,  252,  Fed.  Caa. 
No.  1,174,  previous  to  the  reversal  of  the  de- 
cree in  the  last  case,  a  case  which  had  arisen 
in  the  circuit  court  of  the  United  States  for 
the  district  of  Rhode  Island,  Mr.  Justice  Story, 
who  delivered  the  opinion,  in  commenting  upon 
the  two  statutes  mentioned  said,  among  other 
things,  referring  to  the  doctrine  that  a  bona 
fide  purchaser  for  a  valuable  consideration, 
without  notice,  cannot  protect  the  estate  in 
his  own  hands  against  creditors  where  he  de- 
rives his  title  to  the  estate  through  a  grantee 
to  whom  it  was  originally  conveyed  for  the 
purpose  of  defrauding  the  creditors  of  the  first 
grantor,  that  it  was  certainly  supported  by 
high  authority  of  a  recent  date,  and  the  cases 
that  had  been  cited  were  fully  In  point ;  bat 
that,  until  he  had  perused  these  cases,  he  was 
not  aware  that  there  was  In  this  respect  any 
difference  between  the  operation  of  the  stat- 
ute of  13  Eliz.,  chap.  5,  which  avoids  con- 
veyances made  in  fraud  of  creditors,  and  that 
of  27  Eliz.,  chap.  4,  which  avoids  conveyances 
made  in  fraud  of  subsequent  purchasers.  That 
an  unbroken  current  of  authorities  establishes 
beyond  question  that  a  bona  fide  purchaser  for 
a  valuable  consideration,  without  notice,  shall 
hold  the  estate,  notwithstanding  he  claims 
through  a  grantee  to  whom  it  had  been  con- 
veyed in  fraud  of  purchasers.  He  referred  to 
the  fact  that  Cliancellor  Kent  had  held,  la 
Roberts  v.  Anderson,  3  Johns.  Ch.  371.  that 
the  same  doctrine  does  not  apply  where  there 
has  been  a  conveyance  to  defraud  creditors,  and 
said  that,  if  this  were  so,  it  was  certainly 
a  departure  from  the  general  doctrine  of  courts 
of  equity  on  the  subject  of  bona  fide  purchasers . 
without  notice,  and  proceeded  to  reason  and 
give  instances  as  to  the  solicitous  regard  which 
courts  of  equity  have  to  preserve  the  rights  of 
such  purchasers. 
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In  Dngan  v.  Vattler,  3  Blackf.  245,  25  Am. 
Dec.  105.  the  court  considered  all  of  the  fore- 
going caseB,  and  approved  and  followed  the 
doctrine  laid  down  in  Anderson  v.  Roberts,  18 
Johns.  515.  9  Am.  Dec.  235*  and  Bean  v.  Smith, 
2  Mason,  252,  Fed.  Cas.  No.  1,174. 

In  Neal  v.  Williams.  18  Me.  391,  the  supreme 
court  of  Maine  considered  Preston  v.  Crofut,  1 
Conn.  527,  note,  saying  that  It  was  approved 
and  strengthened  by  the  decision  of  Chancellor 
Kent  In  Roberts  v.  Anderson,  3  Johns.  Ch.  371, 
and  that  the  last  decision  was  reversed  in 
the  court  of  errors,  and  the  contrary  doctrine 
established  in  18  Johns.  515,  9  Am.  Dec.  235, 
and  that  Chancellor  Kent  had  stated  in  his 
Commentaries  that  such  is  jiow  the  settled  doc- 
trine (4  Com.  464),  and  that  the  question  was 
very  elaborately  examined  in  the  case  of  Somes 
V.  Brewer,  2  Pick.  184,  13  Am.  Dec.  406;  and 
the  court  came  to  that  conclusion. 

In  Andrews  v.  Marshall.  43  Me.  272,  the 
property  involved  was  personal,  but  the  court, 
in  approving  the  general  rule  applicable  to  both 
real  and  personal  property,  quoted  what  was 
said  by  Spencer,  Ch.  J.,  in  And€rson  v.  Rob- 
erts, 18  Johns.  515,  9  Am.  Dec.  235,  that  "the 
error  of  those  who  assert  that  a  fraudulent 
grantee  under  13  Elizabeth  takes  no  estate, 
because  the  deed  is  declared  to  be  utterly  void, 
consists  in  not  correctly  discriminating  between 
a  deed  which  is  an  absolute  nullity  and  one 
which  is  voidable  on!y,*'  etc. 

In  Martin  v.  Cowles,  18  N.  C.  (1  Dev.  &  B. 
L.)  29.  a  debtor  had  conveyed  to  another  land 
for  the  purpose  of  defrauding  his  creditors. 
Tiic  fraudulent  transferee  became  indebted  to 
one  who,  without  any  knowledge  of  the  fraud, 
bad  the  land  sold  to  satisfy  his  debt,  became 
the  purchaser  himself,  and  afterwards  conveyed 
the  same  to  the  plaintiff.  At  the  time  of  the 
fraudulent  conveyance  the  original  grantor  was 
indebted  to  another  person,  who,  after  the  sale 
to  the  plaintiff  mentioned,  had  an  execution 
levied  on  the  same  land,  became  the  purchaser, 
and  took  a  deed  from  the  sheriff.  He  then 
brought  an  action  of  ejectment  against  the 
tenant  of  the  plaintiff,  recovered  a  Judgment 
against  him  and  evicted  him  by  a  writ  of  pos- 
session. The  action  was  upon  the  covenant 
for  quiet  enjoyment  by  the  plaintiff  against 
his  grantor,  who  had  sold  the  land  for  his 
debt  against  the  fraudulent  grantee ;  but  it  was 
held  that  the  action  could  not  be  maintained, 
for  the  reason  that,  even  if  there  was  any 
question  whether  the  defendant  could  be  con- 
sidered a  bona  flde  purchaser,  none  existed  that 
the  plaintiff  who  purchased  from  him  was,  and, 
if  he  negligently  permitted  a  recovery  in  eject- 
ment to  be  effected,  it  did  not  entitle  him  to 
maintain  this  action.  The  court  referred  to 
the  decision  of  Chancellor  Kent  in  Roberts  v. 
Anderson,  3  Johns.  Ch.  371,  and  to  the  re- 
versal thereof  in  18  Johns.  518,  9  Am.  Dec. 
235,  and  approved  and  followed  both  that  de- 
cision and  the  reasoning  of  Judges  Spencer  and 
Piatt  therein,  to  the  effect  that  a  bona  fide 
purchaser  from  a  fraudulent  grantee  has  a  good 
title  as  against  any  claim  of  a  creditor  of  the 
fraudulent  vendor,  and  that,  the  deed  being 
good  as  between  the  parties,  and  effectual  as 
against  the  grantor,  the  fraudulent  grantee  has 
a  title  and  a  right  to  alienate ;  and.  although 
the  estate  Is  voId.<tble,  and  may  be  avoided  and 
devested  while  in  the  hands  of  the  first  grantee, 
by  action  of  the  creditors  of  the  first  grantor, 
still,  if  the  grantee  conveyed  the  estate  to  a 
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I  bona  flde  purchaser,  bis  title  is  protected  by 
the  proviso.  The  court  further  said  that  the 
question  had  been  ably  examined  by  Judge  Story 
in  Bean  v.  Smith,  2  Mason,  272,  Fed.  Cas.  No. 
1.174.  and  that  his  opinion  contained  much 
learning  and  solid  reasoning,  and  satisfactorily 
established  the  principle  that  the  bona  tide 
purchaser  from  the  fraudulent  grantee  is  pro- 
tected by  the  proviso  in  13  Elizabeth  against 
the  creditors  of  the  fraudulent  grantor. 

In  Oriental  Bank  v.  Haskins,  3  Met.  332,  37 
Am.  Dec.  140,  the  supreme  court  of  Massa- 
chusetts said  that  the  proposition  that  the 
original  fraudulent  conveyance  was  absolutely 
void  as  against  creditors,  and  not  merely  void- 
able, and  that  no  subsequent  transaction  could 
purge  the  fraud,  had  been  sustained  in  the  cases 
of  Preston  v.  Crofut,  1  Conn.  527,  note,  and 
Merrill  v.  Meachum,  5  Day,  341.  That  the  lat- 
ter case  was  decided  upon  a  supposed  dis- 
tinction between  the  effects  on  a  conveyance 
by  statute  13  EIIz.,  chap.  5,  and  statute  27 
Eliz.,  chap.  4.  That  two  of  the  Judges  dissented 
from  the  opinion  of  the  majority  of  the  Judges, 
and  for  reasons  very  forcible  and  convincing. 
The  court  did  not  mention  the  fact  that  there 
had  also  been  a  dissenting  opinion  in  Pres- 
ton V.  Crofut,  concurred  in  by  another  Judge, 
the  reasoning  in  which  was  fully  as,  if  not 
more,  forceful,  as  that  in  the  dissenting  opinions 
In  Merrill  v.  Meachum.  Referring  to  the  fact 
that  the  distinction  mentioned  had  been  main- 
tained by  Chancellor  Kent  in  Roberts  v.  An- 
derson, 3  Johns.  Ch.  371,  the  court  said  fur- 
ther, that  the  question  had  been  very  fully 
discussed  by  Judge  Story  in  Bean  v.  Smith,  2 
Mason,  252,  Fed.  Cas.  No.  1,174,  who  con- 
curred in  the  opinion  expressed  by  the  dis- 
senting Judges  in  Connecticut,  and  that  the 
same  opinion  was  expressed  in  Somes  v.  Brewer, 
2  Pick.  198,  13  Am.  Dec.  406,  and  that  Chan- 
cellor Kent's  decree  in  Roberts  v.  Anderson  had 
been  reversed  by  the  court  of  errors ;  and  fur- 
ther said  that  they  were  of  the  opinion  that 
the  rule  laid  down  would  not  be  adopted  be- 
yond the  Jurisdiction  of  Connecticut,  and  con- 
cluded by  holding  that  there  was  no  such  dis- 
tinction between  the  statutes  as  was  main- 
tained by  the  majority  of  the  court  in  Con- 
necticut, but  that  conveyances,  fraudulent  as 
against  creditors  or  against  subsequent  pur- 
chasers, are  voidable  only  and  not  absolutely 
void.     . 

In  Pennsylvania,  if  land  be  sold  which  is 
bound  by  a  Judgment,  and  that  Judgment  is  not 
discharged,  it  may  be  levied  on  in  the  hands 
of  the  vendee ;  but  a  Judgment  obtained  after- 
wards against  the  grantor  cannot  generally 
be  levied  on  lands  in  the  hands  of  him  who 
bought  it  and  got  his  deed  before  Judgment 
obtained.  And  It  can  only  be  levied  in  such 
case  when  the  land  was  conveyed  in  fraud  of 
the  creditors  of  the  grantor,  and  when  the  pur- 
chaser, as  well  as  the  seller,  knew  of  and 
Joined  in  the  fraud ;  the  reason  toeing  that,  if 
It  were  otherwise,  the  most  honest  vendee,  who 
bought  and  paid  a  full  price,  would  lose  his 
land  or  goods,  because  the  vendor  instantly 
absconded  and  took  the  purchase  money  out 
of  the  reach  of  his  creditors.  The  court  said 
that  it  had  lately  been  decided  in  Connecticut, 
and  by  Chancellor  Kent  in  New  York,  that,  al- 
though a  fair  purchaser  from  a  fraudulent  debt- 
or Is  protected,  yet  a  fair  purchaser  from 
the  fraudulent  grantee  of  a  fraudulent  debtor 
is    not  ;    and    proceeded    to    dissent    from    the 
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latter  proposition.  Mateer  y.  Hissim,  3  Penr. 
&  W.  160. 

The  statute  of  13  Elizabeth  is  a  legislative 
recognition  of  the  common  law.  The  pro- 
vision of  the  statute  declaring  conveyances  in 
fraud  of  creditors  "utterly  void"  does  not 
mean  to  declare  that  such  conveyances  are 
mere  nullities, — void  to  all  intents  and  pur- 
poses,— but  simply  voidable ;  as  no  act  can  be 
regarded  as  absolutely  void,  and  of  consequence 
a  mere  nullity,  which  takes  effect  as  to  som** 
purpose.  In  Fox  v.  Willis.  1  Mich.  321,  the 
court  said,  further,  that  Chief  Justice  Spencer, 
In  the  case  of  Anderson  v.  Roberts,  18  Johns. 
515,  9  Am.  Dec.  235,  gives  a  true  interpreta- 
tion of  the  words  "utterly  void"  as  used  In  the 
statute  of  13  Elizabeth,  when  he  says  that, 
"whenever  the  act  done  takes  effect  as  to  some 
purposes,  and  is  void  as  to  persons  who  have 
an  Interest  in  impeaching  It,  the  act  is  not  a 
nullity,  and  therefore,  In  a  legal  sense.  Is  not 
utterly  void,  but  merely  voidable."  And  also 
that  Mr.  Justice  Story,  in  the  case  of  Bean  v. 
Smith,  2  Mason,  252,  Fed.  Cas.  No.  1,174,  says : 
"A  conveyance  to  defraud  purchasers,  or  to 
defraud  creditors,  is  not  'utterly  void,*  as  has 
l>een  sometimes  supposed ;  it  conveys  the  es- 
tate effectually  as  between  the  parties  and 
their  representatives,  and  the  estate  may  be 
maintained  against  all  persons  but  those  whom 
it  was  intended  to  defraud."  The  court  fur- 
ther said  that,  although  a  voluntary  assign- 
ment to  defraud  creditors  is  not  "utterly  void," 
yet  courts,  in  administering  remedies,  treated 
the  Instrument  as  void  in  respect  to  those 
who  are  "hindered,  delayed,  or  defrauded,"  in 
their  "actions,  suits,"  etc.  In  other  words,  for 
the  purpose  of  satisfyinE:  the  claims  of  creditors 
the  courts  will  treat  the  property  conveyed 
as  though  it  still  remained  In  the  hands  of  the 
fraudulent  grantor.  The  court  proceeded  fur- 
ther to  say  that  assignments,  though  fraudu- 
lent under  13  Elizabeth,  were  nevertheless  to 
be  considered  valid  until  a  Judgment  creditor 
appeared,  seeking  in  the  ordinary  way  to  en- 
force his  legal  remedy  against  the  deed,  and 
approved  the  language  of  the  judge  delivering 
the  opinion  in  Anderson  v.  Roberts,  that  In 
such  case  "the  fee  is  not  in  abeyance,  and  the 
inevitable  conclusion  is  that  the  legal  title  has 
vested  In  the  fraudulent  grantee,  subject  to  be 
devested  if  the  creditors  see  fit  to  call  in  ques- 
tion the  fraudulent  conveyance,  and  after  the 
creditor  has  proceeded  to  sell,  on  execution,  the 
lauds  thus  fraudulently  conveyed." 

The  principle  has  long  been  established  at 
common  law,  and  repeatedly  sanctioned  in 
equity,  that,  though  a  deed  be  fraudulent  in  Its 
creation,  and  voidable  by  a  purchaser  (that  Is, 
would  become  void  by  a  person's  purchasing  the 
estate),  yet  It  may  become  good  by  matter 
ex  post  facto.  Price  v.  Junkln,  4  Watts,  85, 
28  Am.  Dec.  685.  The  court  said  that  this 
doctrine  was  elucidated  and  confirmed  in  the 
case  of  Anderson  v.  Roberts,  18  Johns.  515, 
9  Am.  Dec.  235,  in  which  It  was  shown  that 
the  statutory  enactments  (generally  more  un- 
yielding In  their  construction  than  the  common 
law)  fully  protect  such  purchasers,  as  well 
against  creditors  as  against  subsequent  pur- 
chasers. 

It  is  the  settled  doctrine  In  the  United  States 
that  a  bona  fide  purchaser  for  a  valuable  con- 
sideration, and  without  notice,  either  from  a 
fraudulent  grantor  or  grantee,  shall  be  pro- 
tected, as  he  takes  the  estate  discharged  of  the 
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fraud  that  previously  infected  the  title.  Choteau 
V.  Jones,  11  111.  ,",00,  50  Am.  Dec.  460 ;  Bean  v. 
Smith.  2  Mason,  252,  Fed.  Cas.  No.  1,174 ;  An- 
derson V.  Roberts,  18  Johns.  515,  9  Am.  Der. 
235 ;  Oriental  Bank  v.  Hasklns,  3  Met.  332.  37 
Am.  Dec.  140. 

The  lien  of  a  Judgment  at  law  upon  lands 
will  not  prevail  against  the  equity  of  the  pur- 
chaser, who,  before  rendition  of  such  a  judg- 
ment, has.  In  good  faith  and  without  notice 
of  a  previous  fraudulent  conveyance  to  his 
l^rantor,  paid  his  money,  as  the  equitable  will 
overcome  the  legal  right.  The  reason  of  this 
rule  is  that  there  is  a  higher  equity  in  favor 
of  one  who  advances  his  money,  by  way  of  pur- 
chase or  mortgage,  in  reliance  on  a  specific 
piece  of  property,  than  there  is  on  the  part 
of  a  general  creditor  who  looks  for  hiB  se- 
curity to  the  entire  estate  of  his  debtor,  with- 
out having  in  his  eye,  when  the  debt  is  in- 
curred, any  specific  part  of  It  In  reference 
to  this  reason,  the  court  said :  "Whatever  may 
be  thought  of  the  validity  of  the  reason  thus 
announced,  it  is  certain  that  the  doctrine 
founded  upon  it  is  established  by  a  long  line 
of  decisions  of  such  weight  aud  authority  that 
no  court  would  deem  It  open  to  discussion.'' 
Phelps  V.  Morrison,  25  N.  J.  Bq.  538. 

In  Garland  t.  Rives,  4  Rand.  (Va.)  282.  15 
Am.  Dec.  756,  it  was  said  that  under  the  statute 
13  Elizabeth  fraudulent  conveyances,  to  the 
prejudice  of  creditors,  were  immediately  void 
as  to  such  creditors ;  and  but  for  the  proviso 
that  the  act  should  not  extend  to  make  void  any 
estate  or  conveyance,  etc.,  which  should  be 
upon  a  good  consideration  and  bona  fide,  etc., 
the  enacting  clause  might  have  avoided  the 
deed  made  with  intent  to  defraud  creditors, 
although  that  intent  was  confined  to  the  grantor 
only ;  and  was  not  known  to  the  grantee ;  but 
the  judge  delivering  the  opinion  said  further 
that  he  did  not.  however,  think  that  this 
would  have  been  the  effect,  even  of  the  enact- 
ing clause  alone,  his  theory  being  that  the 
word  "collusive"  can  only  apply  to  cases  In 
which  both  parties  concurred  in  the  fraudu- 
lent Intent;  but  that,  however  that  might  be. 
If  the  grantor  and  grantee  colluded  to  defraud 
creditors,  the  conveyance  would  be  absolutely 
void  as  to  the  latter  ;  and  the  fraudulent  grantee 
could  not,  but  for  the  proviso,  have  transferred 
any  title  to  the  bona  fide  purchaser  from  him. 

In  jRe  Estes,  6  Sawy.  459,  3  Fed.  134,  5  Fed. 
00.  the  court  said  that  a  conveyance  in  fraud 
of  creditors,  although  declared  by  the  statute 
to  be  void  as  to  them,  is  nevertheless  valid  as 
between  the  parties  and  their  representatives, 
and  passes  all  of  the  estate  of  the  grantor  to 
the  grantee;  and  that  a  bona  fide  purchaser 
from  such  grantee  takes  the  estate  purged  of 
the  anterior  fraud  that  affected  the  title,  even 
against  the  creditors  of  the  fraudulent  grantor. 

Under  the  statute  of  fraudulent  conveyances 
of  Ohio,  which  provides  that  "every  gift,  grant. 
or  conveyance  of  lands,  tenements,  heredita- 
ments, etc.,  made  or  obtained  with  intent  to 
defraud  creditors  of  their  Just  and  lawful 
debts  or  damages,  or  to  defraud  or  deceive 
the  person  or  persons  who  shall  purchase  such 
lands,  etc.,  shall  be  deemed  utterly  void  and 
of  no  effect,"  a  bona  fide  purchaser,  without 
notice,  cannot  be  affected  by  the  intent  of  the 
grantor  to  defraud  creditors.  Aster  v.  Wells, 
4  Wheat.  487.  4  1^.  ed.  622. 

A  conveyance  in  fraud  of  creditors,  although 
declared  by  the  statute  to  be  void  as  to  them. 
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Is,  nevertheless,  valid  as  between  the  parties 
and  their  representatives,  and  passes  all  the 
estate  of  the  grantor  to  the  grantee ;  and  a  bona 
fide  parchaser  from  such  grantee  takes  such 
estate,  even  against  the  creditors  of  the  fraudu- 
lent grantor,  purged  of  the  anterior  fraud  that 
affected  the  title.  Doster  v.  Manistee  Nat. 
Bank,  67  Ark.  325,  48  L.  R.  A.  334,  77  Am. 
St.   Rep.   116,   55  S.   W.   137. 

Under  the  statute  of  Kentucky,  a  fair  and 
bona  fide  purchaser  from  a  grantor  who  makes 
the  conveyance  with  Intent  to  defraud  his 
creditors  takes  a  good  title  to  the  real  estate 
conveyed,  free  from  any  claim  of  the  cred- 
itors.    Vlolett  V.  Vlolett,  2  Dana,  324. 

Where  an  assignee  for  the  benefit  of  cred- 
itors has,  by  virtue  of  the  assignment,  con- 
veyed land  of  the  assignor,  the  grantee  in 
that  conveyance,  being  a  purchaser  in  good 
faith,  will  take  a  good  title,  although  the  as- 
signment is  thereafter  decreed  to  be  fraudu- 
lent as  against  creditors.  Wilson  v.  Marion, 
25  N.  Y.  Supp.  1066. 

In  Neal  v.  Gregory,  19  Fla.  356,  the  supreme 
court  of  that  state,  in  considering  the  ques- 
tion as  to  whether  or  not  a  certain  transfer 
of  real  property  was  in  fraud  of  the  creditors 
of  the  grantor,  stated  that  the  rule  in  regard 
to  the  question  under  consideration  is  that 
a  bona  fide  purchaser  for  value,  from  a  fraudu- 
lent grantee,  without  notice,  gets  a  good  title, 
and  approved  the  following  statement  from 
Bump  on  Fraudulent  Conveyances,  2d  ed.  482, 
that,  "as  against  the  debtor,  the  fraudulent 
deed  is  effectual,  and  the  fraudulent  grantee 
has  a  title  and  right  to  alienate.  The  only 
Infirmity  in  his  title  is  its  liability  to  be  im- 
peached by  creditors.  As  to  all  others  it  is 
perfect,  and,  when  it  has  passed  into  the  hands 
of  a  bona  fide  purchaser  for  value  without  no- 
tice, even  this  infirmity  is  cured,  and  the  title 
becomes  sound  and  indefeasible." 

Where  a  debtor  conveyed  his  real  estate  to 
his  wife  in  fraud  of  the  rights  of  his  creditors, 
and  thereafter  the  wife  conveyed  a  portion  of 
the  same  to  her  daughter,  who  was  a  bona  fide 
purchaser  for  value  and  without  notice  of  the 
fraud,  the  conveyance  of  that  portion  to  the 
daughter  gave  her  a  good  title  thereto.  Leich 
v.  Dee,  86  Iowa,  711,  47  N.  W.  881,  52  N.  W. 
209. 

Bona  fide  purchasers  from  a  fraudulent  trans- 
feree of  a  conveyance  made  to  defraud  cred- 
itors will  take  a  good  title  to  the  lands,  and 
the  creditor  will  be  remitted  to  the  purchase 
money  for  satisfaction.  Gordon  v.  Lowell,  21 
Me.  257. 

Under  Me.  Rev.  Stat.,  chap.  76.  §  13,  where 
a  levy  is  made  upon  land  fraudulently  con- 
veyed by  a  debtor  the  officer  shall  deliver  to 
the  creditor  a  momentary  seisin,  which  shall 
be  sufficient  to  enable  him  to  maintain  an  ac- 
tion for  Its  recovery  in  his  own  name ;  and, 
where  land  has  been  fraudulently  conveyed  by 
a  debtor,  a  further  conveyance  by  the  fraudu- 
lent grantee  will  not  so  completely  purge  the 
fraud  as  to  prevent  the  levying  creditor  from 
acquiring  the  momentary  seisin  necessary  to 
enable  him  to  try  the  title  with  the  party  in 
possessiom.  Morse  v.  Sleeper,  58  Me.  329.  But 
the  court  further  stated  that  by  this  it  did  not 
say  that  a  conveyance  by  the  fraudulent  grantee 
to  a  bona  fide  purchaser  for  value  without 
notice  of  the  fraud  would  not  give  the  latter 
a  better  title  than  the  creditor  would  de- 
rive from  a  subsequent  levy,  but  only  that 
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the  momentary  seisin  which  the  officer  gives 
the  creditor  will  enable  him  to  maintain  his 
action,  unless  the  party  in  possession  shows  a 
better  title  In  himself. 

In  Young  v.  Lathrop,  67  N.  C.  63,  12  Am. 
Rep.  603,  the  court  stated  that  it  was  set- 
tled, after  some  confiict  of  the  authorities, 
that  a  purchaser  of  a  fraudulent  donee,  bona 
fide,  and  for  a  valuable  consideration  at  a 
full  price,  without  notice  of  the  fraud,  ac- 
quires a  good  title  under  13  Elizabeth  against 
creditors  and  purchasers  under  their  ezecu- . 
tlons  for  a  debt  existing  at  the  time  of  the 
fraudi^ent  conveyance,  at  a  sale  subsequent  to 
the  sale  of  the  fraudulent  donee,  as,  both  of 
the  purchasers  being  bona  fide  for  a  valuable 
consideration,  the  one  to  whom  the  first  sale  was 
made  Is  preferred. 

But  purchasers  at  an  execution  sale  of  the 
lands  of  the  Judgment  debtor  will  take  a  good 
legal  title  as  against  the  transferee  of  a  fraudu- 
lent grantee  of  the  Judgment  debtor,  where 
there  is  no  evidence  that  the  transferee  from 
the  fraudulent  grantee  was  a  purchaser  for 
valuable  consideration  and  without  notice  of 
the  fraud.  Wade  v.  Saunders,  70  N.  C.  270. 
'Where  a  debtor  made  a  conveyance  of  his 
land  to  another  without  consideration,  and  with 
the  intention  on  the  part  of  both  grantor  and 
grantee  to  defeat  the  creditors  of  the  former, 
a  conveyance  by  the  fraudulent  grantee  to 
a  third  party  for  a  valuable  consideration,  al- 
though it  may  have  been  with  notice  that  the 
original  conveyance  was  in  order  to  defeat  cred- 
itors, and  although  it  may  have  been  in  aid 
of  that  design,  Is  not  impeachable  under  the 
statute  of  Elizabeth.  Dalgllsh  v.  McCarthy,  19 
Grant,   Ch.    (U.   C.)   678. 

A  bona  fide  purchaser  for  a  full  consideration 
from  the  grantee  in  a  conveyance  of  land  made 
for  the  purpose  of  defrauding  the  creditors  of 
the  original  grantor  takes  a  good  title  to  the 
land  as  against  such  creditors,  and  the  fact 
that  the  title  from  the  fraudulent  grantee  was 
by  a  quitclaim  deed  does  not  change  the  ef- 
fect. It  was  urged  that  by  the  quitclaim  deed 
he  took  no  better  title  than  his  grantor  had 
by  virtue  of  the  fraudulent  conveyance ;  but  this 
was  held  not  to  be  so.  Mansfield  v.  Dyer,  131 
Mass.  200. 

A  Judgment  rendered  after  the  execution  and 
delivery  of  deeds  of  real  property  made  for 
the  purpose  of  covering  up  the  property  of 
the  grantors,  and  fraudulent  and  voidable  as 
against  their  creditors,  constitutes  no  lien  upon 
the  real  property  thus  fraudulently  conveyed, 
and  a  bona  fide  creditor  of  the  grantors,  who, , 
with  their  consent  and  without  fraud  on  his 
part,  procures  a  mortgage  for  the  amount  of 
his  debt  from  the  fraudulent  transferee,  but 
honestly  to  secure  his  own  Indebtedness,  will 
be  protected  in  his  lien  against  the  other  cred- 
itors of  the  grantors,  and  the  fact  that  he 
had  notice  or  knowledge  that  the  deeds  to  the 
fraudulent  grantee,  his  mortgagor,  were  made 
to  defraud  the  creditors  of  the  grantors  will 
not  deprive  him  of  the  right  to  secure  the 
Just  claim  which  they  owed  him ;  because  if 
those  deeds  were  fraudulent  as  to  creditors, 
they  were  not  void ;  they  were  merely  void- 
able ;  and,  until  some  creditor  attacked  them, 
the  title  to  the  property  stood  unchallenged  in 
(he  grantee.  Johnson  v.  Trust  Co.  43  C.  C. 
A.  458,  104  Fed.  174. 

In  Brooks  v.  Wilson.  53  Hun,  176,  6  N.   Y. 
Supp. '  116,    it    was   claimed    tbat    the   statute 
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which  avoids  conveyances  made  with  Intent  to 
defraud  creditors  rendered  the  conveyance  of 
the  Judgment  debtor  a  nullity  as  respects  his 
creditors ;  and,  therefore,  that  Judgments 
against  him  became  Hens  upon  the  property 
conveyed,  as  If  no  conveyance  had  been  made. 
The  court  said  that  the  answer  to  this  argu- 
ment was,  that  the  fraudulent  conveyance  was 
not  void,  but  voidable  only,  at  the  election  of 
creditors  defrauded,  as  the  fraudulent  grantee 
can  transfer  the  title  to  the  property  conveyed 

•  to  a  bona  lide  purchaser  notwithstanding  out- 
standing Judgments  against  the  fraudulent 
grantor,  docketed  after  the  fraudulent  transfer, 
but  before  the  transfer  by  the  fraudulent 
grantee  to  a  bona  fide  purchaser.  The  court 
claimed  to  approve  and  follow  the  decision  of 
the  Supreme  Court  of  the  United  States  In 
Miller  V.  Sherry,  2  Wall.  249,  17  L.  ed.  830, 
supra,  II.,  a.  The  Judgment  In  this  case  was 
reversed  In  125  N.  Y.  256,  26  N.  E.  258,  upon 
another  question. 

But  where  the  fraud  In  the  original  convey- 
ance appears  upon  Its  face  the  purchaser  from 
the  fraudulent  grantee  will  not  take  title  free 
from  the  claims  of  the  creditor  of  the  original 
grantor,  as,  where  a  father  conveyed  to  his 
sons,  the  consideration  of  the  deed  being  that 
they  should  pay  all  Judgments  *'now  entered*' 
against  a  certain  tract  of  land,  a  purchaser 
from  the  sons  will  not  take  the  title  free  from 
the  taint  of  fraud,  as  it  appeared  upon  the 
face  of  the  deed  that  the  object  of  the  con- 
veyance was,  manifestly,  to  put  the  estate  Into 
the  bands  of  the  sons  with  no  other  burden 
than  what  the  law  had  already  imposed  on  It, 
and  that  It  then  appeared  that  there  were  debts 
unprovided  for,  and  that  fact  was  enough  to 
put  a  cautious  and  conscientious  man  on  in- 
quiry. Johnston  v.  Harvy,  2  Penr.  &  W.  82,  21 
Am.   Dec.  426. 

A  creditor  recovered  a  Judgment  against  his 
debtor,  whq  had  previously  fraudulently  con- 
veyed his  land  to  another.  The  debtor  ap- 
pealed from  the  Judgment,  and  gave  his  fraudu- 
lent transferee  for  his  security,  and  the  ap- 
pellate court  gave  Judgment  against  both,  and 
on  the  execution  the  sheriff  sold  the  land  as 
the  land  of  the  fraudulent  grantee  to  the 
creditor,  and  it  was  held  that  the  latter  was  a 
bona  fide  purchaser  under  the  provisions  of 
the  statute,  which  provides  that  the  act  In 
relation  to  fraudulent  conveyances  shall  not 
extend  to  any  estate  or  Interest  in  land  bona 
fide  and  lawfully  conveyed,  nor  to  any  person 
or  persons,  etc.,  who  may  be  subsequent  pur- 

•  chasers  for  valuable  considerations  without  no- 
tice. Wineland  v.  Conce,  5  Mo.  296,  32  Am. 
Dec.   320. 

Where  the  title  to  lands  had  been  taken 
in  the  wife,  but  paid  for  out  of  assets  belong- 
ing to  the  husband,  which  should  properly  have 
been  deyoted  to  the  payment  of  his  debts,  the 
title  to  the  lands  in  the  wife  Is  constructively 
fraudulent  as  against  the  creditors  of  the  hus- 
band; but  a  bona  fide  purchaser  for  value  from 
the  wife  before  any  proceedings  on  the  part  of 
the  creditors  of  the  husband  to  subject  the  land 
to  the  payment  of  their  debts  will  take  a  good 
title  free  from  the  claims  of  the  husband's 
creditors.  Freeman  v.  Tullen,  130  Ala.  653,  31 
So.  451. 

Where  a  debtor  paid  the  consideration  for 
the  purchase  of  a  piece  of  real  property,  and 
had  the  title  taken  in  the  name  of  his  wife  with 
Intent  to  hinder  and  delay  his  creditors,  a 
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deed  from  the  wife  to  a  subsequent  purchaser 
who  had  no  notice  of  the  fraud,  and  who  paid 
a  valuable  consideration,  will  be  held  valid,  and 
his  title  cannot  be  disturbed.  Camahan  t.  Mc- 
Cord,  116  Ind.  67,  18  N.  E.  177. 

Where  a  mother  conveyed  lands  to  her  daugh* 
ters  without  consideration,  and  the  daughters 
thereafter  executed  a  mortgage  upon  the  same, 
and  thereafter  a  Judgment  creditor  of  the 
mother  brought  an  action  to  subject  the  mort- 
gage to  his  claim,  a  plea  on  the  part  of  the 
mortgagee  that  at  the  time  of  the  making  of  the 
mortgage  the  daughters  were  in  the  actual  or 
constructive  possession  of  the  lands  described 
in  the  bill,  and  were  seised,  or  claimed  to  be 
seised,  in  the  transaction  with  the  legal  title 
to  said  lands ;  and  that  on  that  day  he  made 
a  loan  of  money  to  the  daughters,  and  contem- 
poraneously therewith  he  took  from  them  a 
mortgage  to  secure  the  repayment  of  said  sum 
of  money  and  the  Interest  thereon ;  that,  before 
the  making  said  loan,  he  required  an  examina- 
tion of  the  records  by  an  attorney,  who  re- 
ported that  the  titles  of  said  lands  wer«  in 
the  daughters ;  that,  relying  on  these  facts,  he 
made  the  loan  and  took  the  mortgage  to  se- 
cure the  sum :  that  at  the  time  he  made  such 
loan  and  took  said  mortgage  the  execution 
on  the  Judgment  of  the  plaintiff  against  the 
mother  had  not  been  received  by  the  sherilT; 
and  that  he  had  no  notice  of  the  plaintllTs 
equity,  and  knew  of  no  fact  calculated  to  put 
him  on  inquiry,  either  at  or  before  the  time 
he  parted  with  the  money  loaned,  or  at  or  be- 
fore the  time  he  took  the  mortgage  on  the  lands 
to  secure  the  loan, — is  good,  and  sets  np  a  per- 
fect defense  in  the  mortgagee  as  a  bona  fide 
purchaser.     McKee  v.  West  (Ala.)  37  So.  740. 

The  following  cases  are  also  authorities  to 
the  efTect  that  a  bona  fide  purchaser  from  the 
fraudulent  grantee  In  a  conveyance  made  to 
defraud  the  creditors  of  the  grantor  will  take 
a  valid  legal  title  to  the  land  as  against  such 
creditors :  Mathews  v.  Mobile  Mut.  Ins.  Co.  75 
Ala.  85,  Bupra,  II.  a;  Lyon  v.  Bobbins,  46  111. 
277 ;  Ilarmon  v.  Harmon,  63  III.  512 ;  Camp- 
bell V.  Whitson,  68  111.  240,  18  Am.  Rep.  553; 
Rappleye  v.  International  Bank,  93  111.  396; 
Scuit  V.  Purcell,  7  Blackf.  66,  39  Am.  Dec.  453 ; 
Gordon  v.  Ritenour,  87  Mo.  54 ;  Lewis  v.  Dudley, 
70  N.  H.  594,  49  Atl.  572 ;  Smith  v.  Vreeland, 
16  N.  J.  Eq.  198;  Jackson  edv  dem.  Bartlett  v. 
Henry,  10  Johns.  185,  6  Am.  Dec.  328;  Det- 
wiler  V.  Louison,  10  Ohio  C.  D.  95 ;  Thompson  v. 
M'Kean,  1  Ashm.  (Pa.)  129;  Hood  v.  Fahne- 
stock,  8  Watts,  4S9,  34  Am.  Dec.  489. 

V.  Title  conveyed   by  bona  fide  purchiuer  lo 
one  harinff  knowledge  of  the  fraud. 

And  so  Jealous  are  both  law  and  equity  of 
the  rights  of  one  who  has  in  good  faith  pur- 
chased, and  paid  for  with  his  own  funds,  land 
which  had  previously  been  conveyed  in  fraud 
of  the  creditors  of  the  original  grantor,  that 
any  transfer  he  may  make  of  the  land  will  be 
valid,  even  to  one  who  has  notice  of  the  orig- 
inal fraudulent  conveyance ;  and  the  legal  title 
of  the  latter  will  be  impervious  to  assaults  upon 
It  by  such  creditors. 

In  Casey  v.  I^eggett,  125  Cal.  664.  58  Pac. 
264,  the  court  approved  the  doctrine  that  a 
bona  fide  purchaser  for  a  valuable  considera- 
tion from  a  fraudulent  transferee  of  land  could 
afterwards  transfer  the  title  acquired  by  the 
deed'  to  anyone  and  the  title  would  be  good  In 
his  grantee,  whether  the  latter  was  a  purchaser 


^ 


1902. 


Brasie  v.  Mini^eafolis  Bbewixo  Co. 


899 


In  good  faith  or  not ;  ae  a  purchaser  without 
notice  of  the  fraud  may  sell  the  property  to 
a  person  who  has  notice,  for  the  law  does  not 
know  of  an  unencumbered  estate  which  is  for- 
feited by  alienation,  or  for  which  the  owner 
cannot  pass  a  good  title  to  the  purchaser. 

A  bona  flde  purchaser,  without  notice  is  not 
affected  by  the  fraud  of  his  grantor ;  and  a 
conveyance  by  such  purchaser  to  a  person  who 
may  haye  knowledge  of  the  fraud  would  be 
valid.  Swayze  v.  Burke,  12  Pet.  11,  9  L.  ed. 
980. 

In  Brandlyn  v.  Ord,  1  Atk.  571,  Lord  Chan- 
cellor Hardwicke  said  that  a  man  who  pur- 
chased for  a  valuable  consideration,  with  no- 
tice of  a  voluntary  settlement  from  a  person 
who  bought  without  notice,  shall  shelter  himself 
under  the  first  purchaser ;  yet  it  must  be  the 
very  same  Interest  in  every  respect. 

And  he  afterwards  repeated  the  observation 
In  Lowther  v.  Carlton,  2  Atk.  242. 

VI.  When  title  is  in  fraudulent  grantee  €i8  to 

hia  creditors. 

In  Edi^ards  v.  Haverstlck,  53  Ind.  348,  it 
was  held  that  a  fraudulent  conveyance  vests  the 
title  in  the  transferee,  subject  to  the  right  of 
the  creditors  of  the  grantor  to  have  it  devested 
and  the  property  subjected  to  sale  for  the 
payment  of  their  debts ;  and,  where  no  com- 
plaint is  made  by  the  creditors  of  the  fraudu- 
lent grantor  of  such  illegal  and  fraudulent  con- 
veyance, the  same  vests  a  fee  simple  in  the 
fraudulent  grantee,  and  subjects  the  land  to 
levy  and  sale  for  the  payment  of  his  debts. 

Where  one  transfers  land  in  fraud  of  his  cred- 
itors the  title  vests  in  the  grantee  as  against 
all  persons,  except  the  creditors  of  the  grantor 
or  purchasers  bona  fide  for  value ;  and  it  fol- 
lows that,  subject  to  the  rights  of  such  persons. 
It  becomes  liable  for  the  debts  of  such  grantee, 
and  a  Judgment  against  him  is  a  lien  from  the 
time  of  its  rendition,  not  only  upon  all  prop- 
erty at  the  time  owned  by  the  Judgment  de- 
fendant, but  also  upon  all  which  he  subsequent- 
ly acquires,  and  so  upon  the  fraudulent  con- 
veyance of  the  land  the  lien  of  a  judgment 
against  him  at  once  attaches  to  it.  Wright  v. 
Howell.  35  Iowa,  288. 

A  fraudulent  conveyance  of  land  is  good  as 
between  the  parties  and  all  other  persons  ex- 
cept the  creditors  of  the  grantor ;  and  so, 
where  creditors  of  the  grantor  did  not  attempt 
to  set  aside  such  conveyance,  a  voluntary  re- 
conveyance by  the  fraudulent  grantee  to  his 
grantor  will  be  fraudulent  and  void  against 
the  creditors  of  the  original  grantee  as  the  es- 
tate in  the  fraudulent  grantee  is  complete  and 
fully  vested,  so  that  it  is  subjected  to  a  sale 
and  conveyance,  or  to  descent,  no  persons  be- 
ing entitled  to  Impugn  the  same  for  the  covin 
and  collusion,  in  which  it  was  contrived  and 
transferred,  other  than  the  creditors  of  the 
original   grantor.    Walton  v.  Tnsten,  49  Miss. 

569. 

A  judgment  creditor  of  a  fraudulent  grantee 
in  a  conveyance  made  In  fraud  of  the  rights  of 
the  creditors  of  the  grantor  does  not  stand 
in  the  light  or  place  of  a  bona  fide  purchaser 
from  such  grantee,  and  the  creditors  of  the 
original  grantor,  as  to  him,  are  entitled  to 
have  the  conveyance  set  aside  for  the  fraud. 
Couse  V.  Columbia  Powder  Mfg.  Co.  (N.  J.  Eq.) 
33  Atl.  297. 
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But  where  one  with  an  express  Intent  to  de- 
fraud his  creditors  executed  a  mortgage  to  his 
son,  the  mortgage  being  purely  voluntary,  and 
thereafter  the  son  reconveyed  the  land  to  his 
father,  creditors  of  the  son,  who  had  not  ob- 
tained Judgment  Hens  until  after  such  recon- 
veyance, cannot  subject  the  lands  to  the  pay- 
ment of  their  debts ;  and,  to  the  claim  that  the 
reconveyance  was  a  fraud  upon  them,  the  court 
said  the  answer  was  that  the  land  did  not 
belong  to  the  son,  so  that  he  could  render  it 
liable  to  his  creditor ;  that  the  restoration  to 
the  owner  before  the  Hens  attached  was  the 
execution  of  an  act  of  moral  duty,  which  a 
court  of  equity  will  not  compel  or  even  assist 
in,  when  both  participate  In  the  illegal  trans- 
action ;  yet  the  voluntary  reconveyance  could 
not  be  a  fraud  upon  the  creditors  of  the  fraud- 
ulent alienee,  and  they  could  not  assail  the 
validity  of  the  return  of  the  property.  Powell 
V.  Ivey,  88  N.  C.  256. 

And  where  a  creditor  of  a  fraudulent  grantee 
of  real  estate  takes  from  him  a  mortgage  on 
such  estate  as  a  further  security  on  the  pre- 
vious debt,  but  without  notice  of  the  fraud, 
such  creditor  is  not  protected  against  the 
prior  equity  and  legal  liens  of  judgment  cred- 
itors of  the  fraudulent  grantor  whose  Judg- 
ments were  recovered  subsequent  to  the  fraudu- 
lent conveyance  but  prior  to  the  mortgage. 
Manhattan  Co.  t.  Evertson,  6  Paige,  465. 

Where  a  father,  without  the  knowledge  of 
his  son  and  while  the  latter  was  a  minor,  con- 
veyed land  to  him  with  the  object  to  hinder, 
delay,  and  defraud  the  creditors  of  the  father ; 
and  thereafter  the  son  was  made  acquainted 
with  the  fact,  and  told  that  the  land  must  be 
deeded  back  whenever  the  father  desired  it,  to 
which  the  son  assented ;  and  thereafter  the 
father  purchased  other  land,  paying  the  full 
purchase  price  himself,  but  had  the  title  trans- 
ferred to  the  son  for  the  same  fraudulent  pur- 
pose that  induced  the  first  transaction,  which 
the  son  well  understood,  and  promised  to  con- 
vey it  to  the  father  whenever  by  him  requested ; 
and  thereafter,  and  previous  to  the  rendition 
of  the  Judgment  in  an  action  for  a  breach  of 
promise  against  the  son,  but  after  a  verdict  had 
been  recovered  in  the  action,  the  son  carried 
out  his  moral  obligation  to  reconvey  to  his 
father, — it  was  held  that  the  Judgment  creditor 
in  such  action  could  not  maintain  a  suit  to  set 
aside  the  reconveyance  to  the  father.  In  so 
holding  the  court  said  the  creditors  of  the  fa- 
ther never  at  any  time  sought  to  disturb  the 
title  of  the  son.  The  land  In  the  hands  of  the 
son  was  subject  to  his  debts.  Had  a  creditor 
of  his  obtained  Judgment  against  him  while 
the  title  stood  in  his  name  the  Judgment  would 
have  been  a  lien  upon  the  land,  and  no  transfer 
to  the  father  could  have  aflPected  the  Hen. 
Lockren  v.  Rustan,  9  N.  D.  43,  81  N.  W.  60. 

A  son  conveyed  land  to  his  father,  and  there- 
after a  creditor  of  the  son  obtained  a  Judgment 
against  him,  and  later  a  creditor  of  both  the 
son  and  the  father  obtained  judgments  against 
both.  The  land  was  levied  upon  and  sold  upon 
an  execution  issued  upon  the  latter  Judgment. 
In  an  action  to  try  the  right  to  the  money  re- 
ceived on  the  sale,  and  trial  court,  after  per> 
mitting  the  creditor,  who  had  obtained  Judg- 
ment against  the  son  alone,  to  prove  that  the 
deed  from  the  son  to  the  father  was  made  to 
defraud  creditors.  Instructed  the  Jury  that,  as 
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the  legal  title  to  the  land  at  the  time  It  was 
taken  in  execution  and  sold  by  the  aherKT  was 
vested  in  the  father  by  the  deed  of  conveyance 
from  the  son,  against  both  of  whom  was  the 
judgment  and  execution  under  wtdch  the  sale 
was  made,  that  judgment  creditor  ought  to  be 
preferred.  The  supreme  court  held  that  this 
was  error,  because,  If  the  deed  of  conveyance, 
from  the  son  to  his  father  was  made  covlnously 
with  Intent  to  hinder,  delay,  and  defraud  the 
creditors  of  the  son,  it  was  absolutely  void 
under  the  statute  13  Eliz.,  chap.  5,  and  vested 
no  interest  or  estate  whatever,  either  legal  or 
equitable,  in  the  father  as  against  the  creditors 
of  the  son.     M'Kee  v.  Gilchrist.  3  Watts,  230. 

VII.  RighU  of  purchaser  y)ther  than  judgment 
creditor  at  execution  sale. 

A  judgment  creditor  who  is  in  a  position  to 
have  a  conveyance  made  by  his  judgment  debtor 
set  aside  because  fraudulent  as  to  him  may 
cause  an  execution  to  issue  on  his  judgment,  and 
be  levied  on  the  land  as  the  land  of  his  debtor, 
and  may  bring  it  to  sale,  and  the  purchaser  may 
go  Into  possession  and  defend  his  title  thus  ac- 
quired, in  ejectment  brought  by  such  fraudulent 
grantee,  by  showing  the  fraudulent  character 
of  the  conveyance,  or  he  may  maintain  an  ac- 
tion to  quiet  title,  or  forcible  detainer  to  re- 
cover possession  from  such  fraudulent  grantee; 
or  he  may  bring  ejectment  against  the  fraudu- 
lent grantee  and  obtain  possession ;  and  whether 
he  will  recover  or  not  In  any  of  these  cases 
will  depend  upon  whether  he  establishes  and 
the  court  determines  judicially  that  the  con- 
veyance was  fraudulent.  Detwller  v.  Louison, 
10  Ohio  C.  D.  95. 

A  purchaser  at  an  execution  sale  upon  a 
judgment  rendered  after  a  conveyance  of  land 
by  a  judgment  debtor  has  the  same  right  to  at- 
tack the  conveyance  as  being  in  fraud  of  cred- 
itors as  appertains  to  the  judgment  creditor 
himself,  and  the  interest  of  such  a  creditor  in 
the  land  of  his  debtor,  fraudulently  conveyed, 
is  a  legal,  and  not  an  equitable,  asset  under  the 
statutes  of  Michigan.  Orendorf  v.  Budlong,  12 
Fed.  24. 

A  purchaser  on  executions  under  a  judgment 
and  decree  of  a  debt  subsequent  to  the  date  of 
a  conveyance  made  by  the  judgment  debtor  in 
fraud  of  creditors  is  entitled  to  all  the  relief 
that  the  creditor  himself  would  have  been  en- 
titled to,  for  he  stands  In  his  place,  and  is 
armed  with  his  rights ;  and  such  purchaser  may 
maintain  a  bill  to  set  aside  such  deed  as  fraudu- 
lent and  void  as  against  him.  Hlldreth  v. 
Sands.  2  Johns.  Ch.  35. 

A  memorandum  to  the  report  states  that  this 
decree  was,  on  appeal,  unanimously  affirmed  in 
the  court  of  errors  April  4,  1817. 

As  against  a  creditor,  a  deed  executed  with 
a  view  to  defeat,  delay,  or  hinder  him,  is  void. 
He  is  therefore  at  liberty  to  treat  the  estate  of 
his  debtor,  thus  conveyed,  as  if  no  such  con- 
veyance existed,  and  to  sell  it  in  satisfaction  of 
his  debt.  The  purchaser  buying  at  such  sale 
must  be  permitted  to  show  all  the  facts  which 
make  a  title  good,  or  else  the  sale  by  the  cred- 
itor would  be  of  no  Importance ;  and  to  do 
this  he  must  stand  in  the  place  of  the  creditor, 
as  the  judgment  is  a  part  of  his  title,  and  for 
that  reason,  if  there  were  no  other,  he  must  be 
allowed  to  show  the  same  facts  which  the  credit- 
or could  in  order  to  give  It  effect.  This  was  the 
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answer  of  the  court  In  Jones  v.  Crawford.  Mc- 
Mull.  L.  373,  to  the  second  ground  of  appeal, 
which  said  that  the  Judge  below  was  in  error 
in  saying  that  the  purchaser  at  the  ezecntion 
sale  occupied  the  position  of  the  creditor  un- 
der whose  judgment  he  bought. 

The  law  is  well  settled  in  Missouri  that  where 
a  debtor  conveys  his  land  with  a  design  to  de- 
fraud his  creditors  a  resulting  trust  is  there- 
by created  in  favor  of  his*  creditors,  and  is  the 
subject  of  an  execution  sale,  and  a  purchaser 
at  such  sale  will  occupy  as  advantageous  a  po- 
sition as  though  he  were  a  creditor,  when  pro- 
ceeding to  set  aside  the  debtor's  conveyance  on 
the  ground  of  fraud.  Ryland  v.  Callison,  54  Mo. 
513. 

A  purchaser  at  a  sheriff's  sale  stands  in  the 
place  of  the  creditor  upon  whose  judgment  the 
land  was  sold,  and  as  such  may  avoid  a  deed 
fraudulently  made  by  the  debtor  for  the  pur- 
pose of  defrauding  creditors,  in  an  action  of 
ejectment,  by  proof  of  the  fraud.  Mulford  v. 
Peterson,  35  N.  J.  L.  127. 

In  an  action  at  law  to  recover  land  it  was 
held  that  a  purchaser  at  a  sheriff's  sale  under 
a  Judgment  stands,  In  reference  to  the  land  sold, 
precisely  in  the  place  of  the  judgment  creditor : 
and  If  for  any  reason,  as,  for  instance,  fraud  in 
the  conveyance,  the  judgment  creditor  could 
reach  the  property,  and  subject  it  to  the  pay- 
ment of  bis  Judgment,  then,  clearly  the  pur- 
chaser could  assail  the  conveyance  for  a  like 
reason,  as  he  represents  the  judgment  creditor, 
and  is  clothed  with  his  right  by  virtue  of  his 
rights  at  the  sheriff's  sale ;  and,  if  he  estab- 
lishes the  fact  that  the  previous  conveyance  wa.s 
made  with  Intent  to  hinder  and  delay  creditors, 
and  shows  that  the  conveyance  was  fraudulent 
and  void  as  to  creditors,  then  the  judgment  up< 
der  which  he  purchased  becomes  a  Hen,  and  hLs 
title  is  perfect.  Eastman  v.  Schettler,  13  Wis. 
324. 

A  purchaser  at  a  sheriff's  sale  under  a  Judg- 
ment, of  land  which  had  previously  l)een  con- 
veyed by  the  judgment  debtor  in  fraud  of  his 
creditors,  acquires  all  the  right,  title,  and  in- 
terest in  the  land  which  the  debtor  had  at  the 
commencement  of  the  Judgment  lien,  which  is 
that  which  he  would  have  had  had  the  fraudu- 
lent conveyance  not  been  made :  and  is  vested 
with  the  rights  of  the  creditor,  entitled  to  the 
same  relief,  and  can  protect  his  title  against  the 
frauds  of  the  Judgment  debtor  in  the  same  man 
ner,  and  to  the  same  extent,  that  the  judgment 
creditor  might  have  done  had  he  purchased. 
Barr  v.  Hatch,  3  Ohio,  527;  Glrard  Nat.  Bank 
V.  Magulre,  15  Phlla.  313. 

See  Hager  v.  Shindler,  29  Cal.  47;  Spindler 
V.  Atkinson,  3  Md.  409,  56  Am.  Dec.  755. — 
supra,  II.,  a. 

VIII.  Conclusion. 

The  result  of  the  foregoing  would  appear  t<> 
be  that  what  the  effect  on  the  legal  title  a 
conveyance  of  land  in  fraud  of  creditors,  is. 
depends :  1st,  largely  upon  the  nature  and 
character  of  the  conveyance, — that  is  to  say. 
whether  it  is  a  conveyance  made  by  a  debtor 
In  fraud  of  his  creditors  to  another  of  land  of 
which  he  is  at  the  time  owner,  or  whether  it 
is  a  conveyance  made  by  a  thifd  person  to  an- 
other, at  the  Instance  of  a  debtor  for  a  valua- 
ble consideration  which  Is  paid  by  him.  Where 
the  conveyance  Is  made  by  the  debtor  it  would 
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seem  that,  as  to  hie  creditors,  so  much  of  a 
legal  title  remains  in  him  as  that  it  may  be 
levied  upon  and  sold  under  an  execution  issued 
upon  a  judgment  rendered  against  him  subse- 
quent to  such  conveyance,  in  the  same  manner 
as  though  the  judgment  had  been  rendered  be- 
fore the  making  thereof,  and,  as  this  cannot 
be  done  where  the  Judgment  debtor  possesses 
a  mere  equitable  interest,  it  wonid  further 
seem  that  the  legal  title,  so  far  as  the  judgment 
creditor  is  concerned,  still  remains  In  the  debt- 
or notwithstanding  the  fraudulent  conveyance. 
Where,  however,  the  legal  title  to  the  land  never 
was  in  the  fraudulent  debtor,  there  never  was, 
and  is  not,  in  him  anything  of  a  leviable  nature, 
and  so, — except  in  states  where  it  is  specially 
provided  by  statute  that  the  interest  which  he 
has  in  the  land  into  which  his  money  has  gone 
as  a  consideration  for  it  may  be  levied  upon 
the  same  as  though  he  did  possess  the  legal  title 
— all  that  the  creditor  can  do  is  to  subject  the 
land  to  the  payment  of  his  debt  in  equity,  up- 
on the  theory  that  the  money  which  should  have 
gone  to  such  payment  was  paid  out  for  the  land. 
What  effect  on  the  legal  title  such  a  conveyance 
has  depends,  secondly,  largely  upon  the  con- 
struction given  by  the  courts  to  the  various 
statutes  on  the  subject  in  the  different  juris- 
dictions. The  effect  of  such  a  conveyance  upon 
the  legal  title  as  to  parties  who  are  not  cred- 
itors is,  by  an  almost  general  acquiescence  of 
Judicial  decision,  the  same  as  though  it  were 
not  fraudulent ;  and  so  much  is  this  so  that 
the  legal  title  of  a  bona  llde  purchaser  from 
the  fraudulent  grantee  in  such  a  conveyance 
will  always  be  upheld,  and  not  only  as  regards 
himself  and  persons  who  have  purchased  from 
him  in  good  faith,  but  even  as  to  those  to 
whom  he  has  conveyed,  and  who  had  knowledge 
of  the  original  fraud.  As  to  the  effect  of 
such  a  conveyance,  where  the  same  is  not  ques- 
tioned by  the  creditors  of  the  fraudulent  grant- 
or, upon  the  title  of  the  fraudulent  grantee  as 
regards  hio  creditors,  and  when  they  may  levy 
and  collect  their  judgments  against  him  out  of 
such  lands,  there  seems  to  be  something  of  a 
variety  of  opinion,  with  the  logical  deduction 
and  reasoning  in  favor  of  the  theory  that,  so 
long  as  the  creditors  of  the  fraudulent  grantor 
make  no  complaint,  and  take  no  steps  to  sub- 
ject the  land  to  the  payment  of  their  debts,  no 
one  else  can  complain,  and  the  legal  title,  so  far 
as  to  subject  the  land  to  the  debts  of  the 
fraudulent  grantee,  must  be  considered  in  him. 
From  the  fact  that  the  subject  has  been  up  for 
decision  in  several  instances,  it  would  appear 
that  the  question  has  been  raised  as  to  whether 
a  purchaser  at  the  sale  of  the  fraudulent  grant- 
or's interest  on  execution  when  he  is  not  a  judg- 
ment creditor  himself,  has  the  same  rights,  and 
the  legal  title  passes  to  him  in  the  same  man- 
ner, as  though  the  judgment  creditor  were  the 
purchaser ;  and  the  courts  are  unanimous  in 
Haying  that  he  is  entitled  to  all  the  relief  that 
the  creditor  himself  would  have  been  entitled  to, 
for  he  stands  in  his  place,  and  is  armed  with 
his  rights,  and  he  must  be  permitted,  there- 
fore, to  show  all  the  facts  which  make  his  title 
good ;  and,  as  the  creditor  is  at  liberty  to  treat 
the  estate  of  the  debtor  thus  conveyed  as  If  no 
such  conveyance  existed,  so  is  the  purchaser  at 
such  sale,  even  though  he  be  not  a  creditor. 

P.  U.  V. 
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Town  of  GLENCOE,  Respt., 
A.  H.  REED,  Appt. 


( 


Minn. 


) 


*The  fee  owner  of  abottlnv  property  re- 
moved ir ravel  from  a  gravel  bed  with- 
in the  limits  of  a  country  highway,  which 
did  not  cause  any  injury  to  the  roadway,  and 
the  gravel  was  not  required  for  the  purposes 
of  grading  or  improving  the  same, — Held,  he 
was  lawfully  In  the  exercise  of  his  rights  as 
an  abutting  owner,  within  the  rule  that  the 
only  limitation  upon  the  right  of  the  owner 
of  the  fee  to  control  and  use  the  soil  and 
other  natural  deposits  within  the  limits  of 
a  highway  fe  that  such  use  shall  be  consist- 
ent with  the  full  enjoyment  of  the  public 
easement. 

(December  23,  1904.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  McLeod  County 
in  favor  of  plaintiff  in  an  action  to  enjoin 
defendant  from  removing  gravel  from  within 
the  limits  of  the  highway.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  R.  Allen,  for  appellant: 

Appellant  was  the  owner  of  the  gravel, 
and  entitled  to  remove  the  same  so  long  as 
he  did  not  interfere  with  the  public  use  of 
the  highway. 

15  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  418; 
Rich  V.  Minneapolis,  37  Minn.  424,  5  Am.  St. 
Rep.  861,  35  N.  W.  2;  Ellsworth  v.  Lord,  40 
Minn.  339,  42  N.  W.  389 ;  Cater  v.  North- 
western Teleph.  Exch.  Co.  60  Minn.  539.  28 
L.  R.  A.  310,  61  Am.  St.  Rep.  543,  63  N.  W. 
Ill ;  L.  Realty  Co.  v.  Johnson  (Minn.)  66  L. 
R.  A.  439,  100  N.  W.  94;  Watson  v.  Chicago, 
M.  d  8t.  P.  R.  Co.  40  Minn.  321,  48  N.  W. 
1129;  Elliott,  Roads  &  Streets,  p.  299;  2 
Dill.  Mun.  Corp.  §  688. 

Mr.  C.  O.  Odqnist,  for  respondent: 

The  abutting  landowner  has  no  right  to 
remoAe  any  earth  or  gravel  from  the  public 
highway  without  the  express  consent  of  the 
town  or  highway  authorities. 

Viliski  V.  Minneapolis,  40  Minn.  304,  3 
L.  R.  A.  831,  41  N.  VV.  1050;  Elliott,  Roads 
&  Streets,  p.  478;  Callanan  v.  Oilman,  107 
X.  Y.  360,  1  Am.  St.  R^p.  831,  14  N.  E.  264; 
Hunt  V.  Rich,  38  Me.  195. 

Lewis,  J.,  delivered  the  opinion  of  the 
court : 

Action  to  enjoin  defendant  from  removing 
gravel  from  a  gravel  pit  upon  the  highway, 
and  for  the  recovery  of  $200  damages,  the 

•Headnote  by  Lewis,  J. 

Note. — For  some  cases  as  to  right  of  owner 
of  fee  of  street  to  remove  soil,  sand,  etc.,  there- 
from, see  fiote  to  Viliski  v.  Minneapolis,  3  L.  R. 
A.  831. 
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expense  of  restoring  the  highway  to  its  for- 
mer condition.  The  trial  court  found  the 
facts  as  follows:  (1)  That  defendant  was 
the  owner  of  the  fee  upon  which  the  high- 
way was  located.  (2)  That  prior  to  the 
time  of  the  acts  complained  of  there  existed 
on  the  west  side  of  the  traveled  track  in  the 
highway  an  excavation  8  to  13  feet  distant 
from  the  center  of  the  traveled  track,  from 
8  to  12  feet  wide,  and  from  4  to  8  feet  deep, 
which  had  been  made  by  the  public  author- 
ities in  the  construction  pf  and  for  the  pur- 
pose of  improving  the  highway.  (3)  That 
at  the  place  of  the  excavation,  and  west 
thereof,  there  was  a  gravel  pit,  suitable  for 
the  construction  and  repair  of  streets  and 
highways:  that  in  the  fall  of  1903,  defend- 
ant sold  to  the  village  of  Glencoe  162  loads 
of  gravel  for  the  use  of  its  streets,  which  was 
removed  from  the  west  side  of  the  excava- 
tion, and  was  worth  10  cents  a  load,  amount- 
ing to  $16.20.  (4)  That  the  road  was  not 
injured  by  the  removal  of  the  gravel  there- 
from, and  there  was  no  evidence  given  at 
the  trial  that  it  was  needed  for  the  improve- 
ment or  repair  of  the  village  roads.  Judg- 
ment was  ordered  enjoining  and  restraining 
defendant  from  removing  gravel  from  the 
highway,  and  for  its  disbursements,  but  the 
court  allowed  no  damages. 

The  appeal  is  based  upon  the  findings  of 
the  court,  and  presents  the  question  whether 
the  conclusion  of  law  is  justified  by  the 
findings  of  fact.  It  is  the  rule  in  general, 
and  in  this  slate,  that  the  dedication  of  land 
for  a  public  highway  confers  a  mere  ease- 
ment for  public  use  as  a  highway,  and  the 
landowner  retains  a  right  to  use  the  land 
for  any  lawful  purpose  compatible  with  the 
full  enjoyment  of  the  public  easement.  In 
Rich  V.  MinneapoliSy  37  Minn.  423,  5  Am. 
St.  Rep.  861,  35  N.  W.  2,  the  city  entered 
into  a  contract  with  a  certain  party  to  grade 
one  of  its  streets,  which  in  part  provided 
that,  in  consideration  of  the  grading  of  the 
street,  the  contractor  was  to  receive  and  be 
permitted  to  quarry  and  take  away  all  the 
rock  in  that  part  of  the  street  covered  by 
their  contract.  It  was  held  that  the  owner 
of  the  fee  was  entitled  to  recover  the  value 
of  the  rock  so  carried  awav,  but  the  decision 
was  based  upon  the  fact  that  it  was  not 
necessary  to  remove  the  rock  for  the  purpose 
of  grading  or  improving  the  street,  it  being 
located  below  the  grade  line.  To  the  same 
effect,  see  Viliski  v.  Minneapolis,  40  Minn. 
304,  3  L.  R.  A.  831,  41  N.  W.  1050,  where 
it  was  held  that  the  contractor  for  the  con- 
struction of  a  sewer  was  liable  to  the  owner 
of  the  fee  for  the  value  of  the  stone  taken 
from  a  ledge  in  the  street,  not  necessary  to 
be  removed  for  the  construction  of  the 
sewer.  Ellsworth  v.  Lord,  40  Minn.  337,  42 
N.  \V.  389;  Cater  v.  Northwestern  Teleph. 
67  L.  R.  A. 


Exch.  Co.  60  Minn.  539,  28  L.  R.  A.  310.  51 
Am.  St.  Rep.  543,  63  N.  W.  Ill;  and  L. 
Realty  Co.  v.  Johnson  (Minn.)  66  L.  R.  A. 
439,  100  X.  W.  94,  are  cases  illustrative  of 
the  doctrine  that  the  owner  of  the  fee  re- 
tains the  right  to  use  the  land  for  any  law- 
ful purpose  compatible  with  the  full  enjoy- 
ment of  the  public  easement,  and  that  the 
private  right  cannot  be  disregarded  by  the 
authorities,  but  must  be  respected  in  so  far 
as  may  be  consistent  with  the  public  right 
to  have  a  safe,  unobstructed,  and  convenient 
right  of  way,  taking  into  consideration  the 
nature  and  the  situation  of  the  property  and 
the  circumstances  of  the  case.  In  Elliott  on 
Roads  &  Streets,  2d  ed.  §  411,  the  author 
thus  sums  up  what  he  deems  to  be  the  rule 
as  defined  by  the  American  and  earlier  Eng- 
lish cases:  "We  believe  that  the  right  of 
the  public  is  an  easement,  and  that  the  own- 
er of  the  fee  remains  the  owner  of  the  soil, 
springs,  mines,  quarries,  timber,  and  the 
like,  except  in  so  far  as  the  public  oflScers 
may  have  a  right  to  use  suitable  materials 
for  improving  or  repairing  the  road."  So 
far  as  we  have  been  able  to  discover  from 
examination  of  the  authorities,  the  officers 
in  charge  of  a  public  highway  are  authorized 
to  use  the  material  necessary  to  remove  in 
the  improvement  of  the  highway,  at  least  so 
far  as  necessary  for  the  improvement  of  the 
rood  under  construction  across  the  premises 
involved.  There  are  not  many  cases  in  the 
books  where  the  particular  question  involved 
in  this  case  has  been  decided.  In  Old  Town 
v.  Dooley,  81  III.  255,  it  was  held  that  the 
right  of  way  existing  in  the  public  over  land 
as  a  highway  is  only  a  right  of  passage,  and 
not  a  right  to  get  water,  either  in  streams 
or  springs,  on  the  soil  of  the  landowner: 
that  a  spring  in  a  public  highway  is  not  a 
part  thereof,  nor  its  use  an  incident  to  the 
use  of  the  road:  and  the  owner  had  a  right 
to  fence  it  off  from  the  public,  so  long  as 
the  use  of  the  highway  was  not  interfered 
with.  In  ^yilliams  v.  Kcnney,  14  Barb.  629, 
the  owner  of  the  fee  sold  sand  from  a  sand 
pit  on  one  side  of  the  traveled  road  in  the 
highway,  stipulating  that  no  injurj-  should 
be  done  to  the  highway,  and  it  was  held  that 
the  soil  was  his,  ^vith  all  the  materials  which 
nature  had  placed  there:  that  he  could  dig, 
take,  use,  and  sell  to  any  extent  compatible 
with  the  full  and  secure  enjoyment  of  the 
easement  by  the  public,  and  that  he  was  not 
responsible  to  an  adjacent  owner,  there  be- 
ing no  interference  with  his  land  and  access 
to  the  highway.  In  Robert  v.  Sadler,  104  N. 
V.  220,  58  Am.  Rep.  498,  10  N.  E.  428,  a  con- 
tractor, by  the  terms  of  his  contract,  was  re- 
quired to  grade  a  roadway,  and  cover  it  with 
gravel  to  a  depth  of  15  inches.  The  land 
within  the  road  line  across  plaintifTs  prem- 
ises was  above  the  grade,  and  required  a  re- 
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moval  of  the  earth  to  the  depth  of  the  grade 
and  15  inches  below  it.  The  contractor  not 
only  removed  this  material  above  the  grade, 
and  used  it  upon  the  avenue  for  the  purpose 
of  filling  and  construction,  but  dug  pits  in 
the  roadway  to  a  depth  of  6  feet  below  the 
grade,  in  order  to  get  gravel  with  which  to 
perform  his  contract  without  paying  for  it. 
The  defendant  attempted  to  justify  upon  the 
ground  that  his  acts  were  embraced  in  the 
public  easement,  and  were  authorized  by  it. 
It  was  held  that  the  contractor  was  liable, 
and  the  decision  rests  upon  the  ground  that 
only  superincumbent  material,  necessary  to 
be  removed,  may  be  used  upon  other  parts 
of  the  road  and  upon  premises  of  other  land< 
owners. 

It  is  quite  evident  from  the  trend  of 
American  decisions  that  the  only  limitation 
upon  the  rights  of  the  owner  of  the  fee  to 
control  and  use  the  soil  and  other  natural 
deposits  within  the  limits  of  the  highway  is 
that  such  use  shall  be  consistent  with  the 
full  enjoyment  of  the  public  easement.  It 
was  found  by  the  trial  court  that  at  some 
prior  time  the  public  authorities  had  made 
an  excavation  in  this  gravel  bed,  and  used 
the  material  for  the  construction  of  the 
road,  and  it  is  fairly  inferable  from  the  find- 
ings that  such  excavation  was  made  below 
the  grade  of  the  road,  and  that  it  was  not 
necessary  to  remove  the  material  in  the 
process  of  grading  in  front  of  plaintiff's 
premises.  According  to  the  findings,  defend- 
ant continued  the  excavation,  and  removed 
his  own  gravel  from  a  point  not  only  below 
the  grade  of  the  roadway,  but  gravel  not  nec- 
essary for  its  construction  or  repair,  and 
which  did  not  injure  the  road.  As  we  un- 
derstand the  decision  of  the  learned  trial 
court,  it  was  based  upon  the  ground  that  in 
no  event  will  the  owner  of  the  fee  be  per- 
mitted to  enter  upon  a  public  highway,  and 
remove  therefrom  soil  or  gravel,  without 
permission  of  the  public  authorities.     The 


author  of  Elliott  on  Roads  and  Streets,  § 
399,  says:  "Whatever  is  necessary  to  be 
done  in  order  to  make  a  safe,  convenient 
public  country  road,  the  highway  officers 
may  lawfully  do,  and  there  may  be  cases 
where  the  necessity  will  be  such  as  to  ex- 
clude the  owner  from  using  any  part  of  the 
surface  of  the  way  for  any  permanent  pri- 
vate purpose."  Section  400:  "While  the 
control  of  the  highway  officers  over  a  rural 
road  is,  as  is  evident  from  what  we  have 
said,  by  no  means  so  extensive  as  that  of 
municipal  officers  over  a  city  street;  still  it 
is  extensive  enough  to  authorize  the  rural 
highway  officers  to  make  it  safe  and  conven- 
ient for  passage,  and  to  effect  this  object 
they  may  not  only  pave  or  gravel  the  entire 
width  of  the  way,  but  they  may  also  use  it 
for  incidental  highway  purposes."  Palatine 
V.  Ereuger,  121  111.  72,  12  N.  E.  75,  is  a  case 
wherein  the  distinction  is  pointed  out  be- 
tween the  authority  conferred  with  respect 
to  city  and  rural  highways.  In  short,  it 
may  be  said  that  in  the  case  of  country  roads 
the  public  authorities  have  jurisdiction  to 
do  all  that  is  necessary  to  meet  the  public 
Necessities,  and  make  the  highway  efficient 
and  safe  in  every  respect  j  but  this  is  the 
extent  of  their  authority.  Under  th6  find- 
ings of  this  case,  it  not  appearing  that  it 
was  necessary  to  use  that  part  of  the  high- 
way where  the  excavation  was  extended  for 
the  purpose  of  making  a  roadway,  and  it 
not  appearing  that  the  material  taken  there- 
from was  necessary  for  the  construction  or 
repair  of  such  roadway,  and  the  roadway 
not  having  been  injured,  it  follows  that  the 
public  authorities  have  no  power  to  prevent 
the  entrance  upon  the  highway  by  the  own- 
er of  the  fee  for  the  purpose  of  enjoying  the 
property  rights  incident  to  his  ownership, 
and  consequently  their  consent  was  not  nec- 
essary. 

Judgment  reversed. 


KANSAS  SUPREME  COURT. 


STATE  of  Kansas 

V. 

E.  J.  SMILEY,  Appt. 

(65  Kan.  240.) 

4*1.  The  areneral  lanvvave  of  Btatutes 
^rill  be  limited  to  such  persons  and  sub- 
jects as  it  is  reasonable  to  presume  the  leg- 
islature intended  it  should  apply. 

^Headnotes  by  Dosteb,  Ch.  J. 

Note. — As    to    illegal    trusts    under    modern 
anti-trust  laws,  see  also,  in  this  series,  Whit- 
weil  V.  Continental  Tobacco  Co.  64  L.   R.  A. 
689,  and  note, 
67  L.  R.  A. 


2.  Objections  to  the  constitutional  -va- 
lidity of  statutes  can  be  made  only  by 
those  to  whom  the  enactment  applies,  and 
against  whom  attempts  to  enforce  It  are 
made. 

8.  The  niakiniir  of  anti-conipetitiire 
trade  agrreements  as  to  products  and 
merchandise  bought  or  sold  on  the  general 
market  Is  contrary  to  public  policy,  and  it 
is  competent  for  the  legislature  to  enact  penal 
measures  to  prevent  the  making  and  carry- 
ing out  of  such  agreements. 

4.  Chapter  205,  Laws  1897  (Gen.  Stat. 
1901,  §§  7804-7874),  known  as  the 
«anti-trnst  la^r/'  does  not  conflict  with 
the  guaranty  of  right  to  acquire  property  by 
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lawful  contract  secured  by  the  Federal  Con- 
stitution, and  is  a  valid  exercise  of  legisla- 
tive power. 

6.  An  avreejuent  entered  Into  by  all 
the  dealers  on  a  certain  market, 
limiting  their  right,  severally,  under  stipu- 
lated forfeitures  or  penalties,  to  buy  all  the 
grain  they  otherwise  might  on  such  market, 
is  an  agreement  in  restraint  of  trade,  and 
falls  within  the  penal  terms  of  the  anti- 
trust act  of  1897. 

6.  An  instrnetion  to  the  Jury,  possibly 
erroneous,  but,  if  so,  harmless,  discussed,  and 
the  lack  of  error  in  giving  it  pointed  out. 

(Pollock,  J.,  dissents.) 

(June  7,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  BiBtrict  Court  for  Rush  County 
convicting  him  of  violating  the  anti-trust 
law.    Affirmed. 

The  facts  are  stated  in  the  opinions. 

Mr,  H«  Wl&iteaide,  for  appellant: 

Where  the  statute  makes  the  intent  an 
element  of  the  crime  the  intent  must  be 
alleged  and  proved. 

Wharton,  Crim.  PI.  &  Pr.  9th  ed.  §  163a; 
State  V.  Child,  42  Kan.  611,  22  Pac.  721; 
State-Y,  Bums,  35  Kan.  387,  11  Pac.  161; 
State  v.  Bush,  45  Kan.  141,  25  Pac.  614; 
State  V.  Lawrence,  43  Kan.  125,  23  Pac. 
157. 

A  combination  of  two  or  more  persons 
cannot  be  in  and  of  itself  illegal,  unless  it 
amounts  to  a  civil  or  criminal  conspiracy. 

Eddy,  Combinations,  §  170. 

The  law  encourages  and  provides  for  com- 
bination, and  recognizes  the  economical 
truth  that  the  co-operation  of  individuals  is 
essential  to  the  well-being  and  the  progress 
of  society. 

Jones  V.  Fell,  5  Fla.  510;  Eddy,  Combina- 
tions, §  262;  Central  Shade  Roller  Co.  v. 
Cushman,  143  Mass.  353,  9  N.  E.  629 ;  Her- 
riman  v.  Menzies,  115  Cal.  16,  35  L.  R.  A. 
318,  56  Am.  St.  Rep.  82,  46  Pac.  730,  44 
Pac.  660. 

Where  it  is  claimed  that  a  combination 
is  inimical  to  public  interest,  the  apprehen- 
sion of  danger  should  rest  on  evident 
grounds. 

Leslie  v.  Lorillard,  110  N.  Y.  519,  1  L. 
K.  A.  456,  18  N.  E.  363. 

All  combinations  or  contracts  that  tend 
to  suppress  competition  or  fix  prices  are  not 
illegal. 

Eddy,  Combinations,  §§  288-332;  Macau- 
ley  Bros,  V.  Tiemey,  19  R.  I.  265,  37  L.  R. 
A.  455,  61  Am.  St.  Rep.  770,  33  Atl.  1; 
Bohn  Mfg.  Co.  v.  Hollis  {Bohn  Mfg.  Co.  v. 
Xorthicestern  Lumbermen's  Asso.)  54  Minn. 
223,  21  L.  R.  A.  337,  40  Am.  St.  Rep.  319, 
55  N.  W.  1119;  Ritchie  v.  People,  155  111. 
98,  29  L.  R.  A.  79,  46  Am.  St.  Rep.  315,  40 
67  L.  R.  A. 


N.  E.  454;  Hopkins  v.  United  States,  171 
U.  S.  578,  43  L.  ed.  290,  19  Sup.  Ct.  Rep. 
40;  Anderson  v.  United  States,  171  U.  S. 
604,  43  L.  ed.  300,  19  Sup.  Ct.  Rep.  50. 

Less  than  two  cannot  possibly  be  joined 
in  an  indictment  for  conspiracy. 

Wharton,  Crim.  PI.  &  Pr.  9th  ed.  §  305; 
State  V.  Bailey,  3  Blackf.  209;  State  v. 
Jackson,  7  S.  C.  N.  S.  283,  24  Am.  Rep.  476; 
Turpin  v.  State,  4  Blackf.  72;  State  v.  Tom, 
13  N.  C.  (2  Dev.  L.)  569;  Delany  v.  People, 
10  Mich.  241 ;  State  v.  Allison,  3  Yerg.  428 ; 
State  V.  Byron,  20  Mo.  210;  State  v.  Coving- 
ton, 4  Ala.  603;  United  States  v.  Cole,  5 
McLean,  513,  Fed.  Cas.  No.  14,832;  1  Whar- 
ton, Crim.  Law,  6th  ed.  1870,  §  431;  3 
Wharton,  Crim.  Law,  §  2339;  People  v. 
Howell,  4  Johns.  296;  State  v.  Mainor,  28 
N.  C.  (6  Ired.  L.)  340;  Martin  v.  Leslie, 
93  III.  App.  44;  Jones  v.  Baker,  7  Cow. 
445 ;  Com.  v.  Edwards,  135  Pa.  474,  19  Atl. 
1064 ;  6  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  846 ; 
People  V.  Olcott,  2  Johns.  Cas.  301,  I  Am. 
Dec  168;  State  v.  Egan,  10  La.  Ann.  698; 
State  V.  O'Donald,  1  McCord,  L.  532,  10  Am. 
Dec.  601 ;  State  v.  Foster,  21  W.  Va.  769. 

Chapter  265,  Laws  1897,  is  unconstitu- 
tional and  void. 

The  liberty  to  contract  is  as  much  pro- 
tected by  the  constitutional  provision  as 
the  liberty  of  person,  and  any  attempt  to 
abridge  or  limit  that  right  will  be  held  void, 
unless  such  abridgment  or  limitation  is  nec- 
essary as  a  police  measure  to  preserve  the 
peace  and  order  of  the  commimity,  or  the 
life,  liberty,  and  morals  of  individuals. 

2  Eddy,  Combinations,  §  679.  Niagara 
F.  Ins.  Co.  v.  Cornell,  110  Fed.  816;  Re 
Grice,  79  Fed.  627. 

Messrs.  Keeler  Sc  Hite  and  AUem  A 
Allen,  with  Messrs.  A.  A.  Ck>darcl,  Attor- 
ney General,  and  J.  W.  McCormlck,  for 
appellee : 

The  commission  of  the  offense  charged 
in  the  information  is  made  a  crime  under 
the  law  of  1897,  without  any  express  refer- 
ence to  any  intent.  Therefore,  all  that  was 
necessary  was  simply  to  allege  the  commis- 
sion of  the  act. 

State  V.  Bush,  45  Kan.  138,  25  Pac.  614; 
1  Bishop,  Crim.  Proc.  §  521;  4  Am.  &  Eng. 
Enc.  Law,  p.  681 :  State  v.  Hurds,  19  Xeb. 
316,  27  N.  W.  139;  State  v.  Smith,  93  N. 
C.  516;  Parker  v.  State,  20  Tex.  App.  451 ; 
United  States  v.  Leathers,  8  Sawy.  17,  Fed. 
Cas.  No.  15,581. 

The  constituent  elements  of  the  offen*e 
are  alleged  in  the  information,  which  is 
sufficient  in  this  case. 

State  v.  Beierlin,  30  Kan.  612,  2  Pac. 
630 ;  State  v.  Gavigan,  36  Kan.  327,  13  Pac. 
554;  State  v.  Bamett,  3  Kan.  250.  87  Am. 
Dec.  471;  State  v.  Blakesley,  39  Kan.  153, 
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18  Pac.  170;  Slate  v.  Watson^  30  Kan.  281, 
1  Pac.  770. 

The  unlawful  conspiracy  is  the  gist  of  the 
offense,  and  therefore  it  is  not  necessary  to 
allege  or  prove  the  execution  of  the  agree- 
ment. 

3  Greenl.  Ev.  16th  ed.  §§  91-95;  State  v. 
NoyeSf  25  Vt.  415;  Wharton,  Crim.  Law, 
§§  2293-2295. 

The  offense  is  complete  if  the  defendant 
entered  into  an  agreement  with  another  for 
the  purpose  of  fixing  the  price  of  any  mer- 
chandise. 

Com^  V.  OHnstead,  108  Ky.  59,  55  S.  W. 
720,  57  S.  W.  471. 

One  of  two  or  more  conspirators  may  be 
separately  indicted,  tried,  and  convicted. 

People  V.  Richards,  67  Cal.  412,  56  Am. 
Rep.  716,  7  Pac.  828;  Heine  v.  Com.  91  Pa. 
145;  People  v.  Mather,  4  Wend.  230,  21  Am. 
Dec.  122;  United  States  v.  Miller,  3  Hughes, 
553,  Fed.  Cas.  No.  15,774;  Reg,  v.  Ahearne, 
6  Cox,  C.  C.  6;  King  v.  Oxford  County,  13 
East,  413,  note;  1  iiishop,  Crim.  Proc.  §  463; 
4  Am.  ft  Eng.  Enc.  Law,  p.  637,  tl  vii;  1 
Archbold,  Crim.  Pr.  &  PI,  301,  and  note;  2 
Bishop,  Crim.  Proc.  §  186 ;  3  Wharton,  Crim. 
Law,  6th  ed.  §§  2340,  2344,  2346;  Com.  v. 
Demain,  3  Clark  (Pa.)  487. 

The  statute  is  constitutional. 

United  States  v.  Trans- Missouri  Freight 
Asso,  166  U.  S.  290,  41  L.  ed.  1007,  17  Sup. 
Ct.  Rep.  540;  State  ex  rel.  Crow  v.  Fire- 
men's Fund  Ins.  Co.  152  Mo.  1,  45  L.  R.  A. 
363,  52  S.  W.  595;  Houck  v.  Anheuser-Busch 
Brewing  Asso.  88  Tex.  184,  30  S.  W.  869; 
United  States  v.  Joint  Traffic  Asso.  171  U. 
S.  505,  43  L.  ed.  259,  19  Sup.  Ct.  Rep.  25 ; 
State  ex  rel.  Astor  v.  Schlitz  Brewing  Co. 
104  Tenn.  715,  78  Am.  St.  Rep.  941,  59  S. 
W.  1033;  State  ex  rel.  Monnett  v.  Buckeye 
Pipe  Line  Co.  61  Ohio  St.  520,  56  N.  E. 
464. 

Doster,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  judgment  of  con- 
viction of  a  violation  of  the  anti-trust  law. 
The  information  on  which  the  conviction 
was  based  reads  as  follows:  '*!,  the  under- 
signed county  attorney  of  said  county,  in 
the  name  and  by  authority  and  on  behalf  of 
the  state  of  Kansas,  give  information  that 
on  the  20th  day  of  November,  a.  d.  1900,  in 
said  county  of  Rush  and  state  of  Kansas, 
one  E.  .7.  Smiley,  secretary  and  representa- 
tive of  the  Kansas  State  Grain  Dealers' 
Association,  did  then  and  there  unlawfully 
enter  into  an  agreement,  contract,  and  com- 
bination in  the  county  of  Rush  and  the  state 
of  Kansas  with  divers  and  sundry  persons, 
partners,  companies,  and  corporations,  or 
grain  dealers  and  grain  buyers  in  the  town 
of  Bison,  in  said  county  and  state  aforesaid, 
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to  wit,  Humburg  &  Ahrens,  the  LaCrosse 
Lumber  &  Grain  Company,  the  Bison  Mill- 
ing Company,  and  George  E.  Weicken,  who 
were  at  the  same  time  and  place  competitive 
grain  dealers  and  buyers,  to  pool  and  fix  the 
price  the  said  grain  dealers  and  buyers 
should  pay  at  the  said  place,  and  to  divide 
between  them  the  net  earnings  of  said  grain 
dealers  and  buyers,  and  to  prevent  competi- 
tion in  the  purchase  and  sale  of  grain  among 
the  said  dealers  and  buyers ;  contrary  to  the 
form  of  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of 
the  state.*'  The  proceeding  was  instituted 
and  conviction  had  under  chapter  265,  Laws 
1897  (Gen.  Stat.  1901,  §§  7864-7874).  A 
question  is  raised  as  to  whether  the  charge 
was  made  and  judgment  pronounced  under 
that  or  certain  other  statutes.  This  will  be 
noticed  hereafter.  The  parts  of  the  act  of 
1897  which  apply  to  the  case  read  as  fol- 
low^s : 

'*Sec.  1.  A  trust  is  a  combination  of  cap- 
ital, skill,  or  acts,  by  two  or  more  persons, 
firms,  corporations,  or  associations  of  per- 
sons, or  either  two  or  more  of  them,  for 
either,  any,  or  all  of  the  following  purposes : 
First.  To  create  or  carry  out  restrictions  in 
trade  or  commerce,  or  aids  to  commerce,  or 
to  carry  out  restrictions  in  the  full  and  free 
pursuit  of  any  business  authorized  or  per- 
mitted by  the  laws  of  this  state.  Second.  To 
increase  or  reduce  the  price  of  merchandise, 
produce,  or  commodities,  or  to  control  the 
cost  of  rates  of  insurance.  Third.  To  prevent 
competition  in  the  manufacture,  making, 
transportation,  sale,  or  purchase  of  mer- 
chandise, produce,  or  commodities,  or  to  pre- 
vent competitiou  in  aids  to  commerce. 
Fourth.  To  fix  any  standard  or  figure,  where- 
by its  price  to  the  public  shall  be,  in  any 
manner,  controlled  or  established,  any  arti- 
cle or  commodity  of  merchandise,  produce, 
or  commerce  intended  for  sale,  use,  or  con- 
sumption in  this  state.  Fifth.  To  make  or 
enter  into,  or  execute  or  carry  out,  any  con- 
tract, obligation,  or  agreement  of  any  kind 
or  description  by  which  they  shall  bind  or 
have  to  bind  themselves  not  to  sell,  manu- 
facture, dispose  of,  or  transport  any  article 
or  commodity,  or  article  of  trade,  use,  mer- 
chandise, commerce,  or  consumption,  below 
a  common  standard  figure ;  or  by  which  they 
shall  agree  in  any  manner  to  keep  the  price 
of  such  article,  commodity,  or  transporta- 
tion at  a  fixed  or  graded  figure ;  or  by  which 
they  shall  in  any  manner  establish  or  settle 
the  price  of  any  article  or  commodity,  or 
transportation,  between  them  or  themselves 
and  others,  to  preclude  a  free  and  unre- 
stricted competition  among  themselves  or 
others  in  transportation,  sale,  or  manufac- 
ture of  any  such  article  or  commodity;  or  by 
which  they  shall  agree  to  pool,  combine,  or 
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unite  any  interest  they  may  have  in  connec- 
tion with  the  manufacture,  sale,  or  trauB- 
portation  of  any  such  article  or  commodity, 
that  its  price  may  in  any  manner  be  affect- 
eil.  And  any  such  combinations  are  hereby 
declared  to  be  against  public  policy,  unlaw- 
ful, and  void. 

"Sec.  2.  All  persons,  companies,  or  corpo- 
rations >vithin  this  state  are  hereby  denied 
the  right  to  form  or  to  be  in  any  manner  in- 
terested, either  directly  or  indirectly,  as 
principal,  agent,  representative,  consignee, 
or  otherwise,  in  any  trust  as  defined  in  §  1 
of  this  act." 

Subsequent  sections  of  the  act  contain 
penal  provisions,  under  which  appellant  was 
fined,  and  ordered  committed  to  jail.  The 
above  statute  is  assailed  with  great  vehe- 
mence by  counsel  for  appellant.  Their  con- 
tention is  that  it  imposes  such  limitations 
upon  freedom  of  contract  as  to  constitute 
a  deprivation  of  the  right  of  property  con- 
trary to  the  guaranty  of  the  14th  Amend- 
ment to  the  Federal  Constitution.  They  say 
that;  instead  of  being  what  it  purports, — 
an  act  to  prevent  unreasonable  restrictions 
upon  trade, — it  is  itself  such  restriction, 
and  is  therefore  violative  of  the  fundamental 
right  to  acquire  property  by  lawful  con- 
tract. To  enforce  these  contentions  many 
generalities  of  language  culled  out  of  the 
reported  decisions  and  the  writings  of  the 
commentators  have  been  quoted,  but  no  con- 
crete instances  of  holdings,  by  courts  of  last 
resort,  adverse  to  enactments  of  the  char- 
acter of  the  one  in  question,  have  been  cited. 
Two  recent  decisions  bv  subordinate  Fed- 
eral  judges,  ruling  against  the  validity  of 
statutes  of  a  similar  kind,  have  been  called 
to  our  attention.  Re  Grice,  79  Fed.  627; 
Niagara  F.  Ins.  Co.  v.  Cornell y  110  Fed. 
816.  The  opinions  in  both  these  cases,  so  far 
as  they  discuss  the  subject  of  the  repug- 
nancy of  the  acts  under  consideration  to  the 
constitutional  guaranty  of  freedom  of  con- 
tract, are  open  to  the  criticism  of  being 
wuthout  the  bonds  of  the  meritorious  ques- 
tion at  issue.  This  is  perceivable  at  once. 
The  first-mentioned  case  involved  the  anti- 
trust statute  of  Texas.  That  statute  exempt- 
ed from  its  terms  the  original  producer  or 
raiser  of  agricultural  products  of  live  stock. 
The  other  case  involved  the  anti-trust  stat- 
ute of  Nebraska.  That  statute  exempted 
from  its  provisions  assemblies  or  associa- 
tions of  laboring  men.  The  making  of  these 
exceptions  was  class  legislation,  and  consti- 
tuted a  denial  of  the  equal  protection  of  the 
law, — so  the  judges  ruled.  That  ruling  was 
all-sufficient  for  the  purpose  of  the  cases. 
Not  only  that,  it  was  on  the  only  necessary 
question  in  the  cases.  Hence  the  disposition 
made  of  them  on  the  one  special  feature  for- 
bade an  opinion  on  the  abstract  general 
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question,  and  rendered  all  that  was  said 
upon  it  dictum  of  the  baldest  kind.  The  Su- 
preme Court  of  the  United  States  recently 
had  a  like  occasion  to  declare  the  law  in 
advance  of  the  presentation  of  a  necessary 
issue  concerning  it.  It  was  in  the  case  of 
Connolly  v.  Union  Seicer  Pipe  Co.  184  U.  S. 
540,  46  L.  ed.  679,  22  Sup.  Ct.  Rep.  431.  That 
case  involved  the  validity  of  the  anti-trust 
law  of  Illinois,  an  enactment  similar  to  the 
statutes  of  Texas  and  Nebraska,  and.  like 
them,  containing  an  exception  in  favor  of 
a  certain  class.  The  court  held  the  stat- 
ute invalid  because  of  the  exception,  but 
very  properly  refrained  from  making  pro- 
nouncement of  what  the  law  would  be  if  it 
had  not  contained  the  exception.  The  opin- 
ions of  the  judges  in  the  cases  of  Re  Grice, 
79  Fed.  627,  and  Niagara  F.  Ins.  Co.  v.  Cor- 
nell, 110  Fed.  816,  are  not  regarded  by  us 
as  authority.  They  are,  however,  adopted 
as  arguments  by  counsel  for  appellant,  and 
as  such  are  entitled  to  consideration.  Never- 
theless, as  arguments,  they  are  barren  of 
reference  to  adjudged  cases,  except  in  the 
form  of  quotations  of  abstract  and  general 
statement.  The  burden  of  their  reasoning 
is  that  the  statutes  under  consideration 
were  so  broad  and  comprehensive  in  their 
terms  as  to  be  inclusive  of  classes  of  per- 
sons and  kinds  of  business  that  it  would  be 
unreasonable  and  tyrannical  to  regulate  in 
the  mode  attempted.  In  the  case  first  cited 
it  is  said  among  other  things  of  like  kind: 
"Two  village  grocers  doing  business  at  a 
loss  to  both  could  not  form  a  partnership 
in  order  to  save  l>otli  from  bankruptcy. 
Neither  could  they  form  a  partnership  in 
order  that  they  might  lessen  their  expenses, 
and  thus  reduce  the  price  of  their  commodi- 
ties to  the  public.  Still  more,  if  A  and  B, 
each  owing  half  a  car  load  of  potatoes, 
should  agree  to  ship  together  in  order  to 
obtain  carload  rates,  thus  enabling  them  to 
sell  lower  in  the  markets,  they  would  vio- 
late this  act."  In  the  other  case  the  assumed 
unreasonableness  and  tyranny  of  the  statute 
is  illustrated  by  the  following,  among  oth- 
ers, as  typical  instances:  "If  this  law  is 
valid,  two  or  more  farmers  cannot  agree 
that  they  will  not  sell  their  wheat  to  a 
neighboring  mill  for  less  than  so  much  per 
busiiel.  Two  or  more  farmers  cannot  agree 
that  the  live-stock  feeder  shall  not  have 
their  corn  except  at  a  certain  price.  ,  .  . 
Notliing  can  be  agreed  to  by  the  manufac- 
turer, the  farmer,  gardener,  the  contractor, 
consumer,  or  laborer  to  prevent  the  reduc- 
tion of  price."  If  the  statutes  of  Texas  and 
Nebraska  were  really  to  be  enforced  against 
the  class  of  persons  mentioned  and  to  the 
utter  length  stated  by  the  judges  in  the  two 
cases  cited,  they  well  deser\'ed  the  condem- 
nation  they  received;  and,  if  our  statute  is 
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to  be  held  to  apply  in  the  like  way,  we 
should  not  hesitate  to  declare  it  to  be  viola- 
tive of  the  most  fundamental  principles  of 
constitutional  right, — that  is,  we  should  not 
hesitate  to  do  so  when  the  question  of  its 
invalidity  should  be  presented  by  someone 
entitled  to  complain,  to  wit,  one  of  the  pro- 
scribed and  oppi-esscd  classes:  nor  shall  we 
hesitate  to  do  so  in  behalf  of  appellant  in 
this  case  if,  upon  examination,  we  find  him 
to  belong  to  one  of  such  classes.  However, 
it  was  not  charged  against  him,  or  claimed 
by  him,  that  he  belonged  in  any  such  cate- 
gory. It  was  neither  charged  nor  claimed 
that  his  confederacy  with  the  other  persons 
named  in  the  information  was  for  purposes 
of  a  business  partnership,  or  that  he  was 
one  of  two  shippers  of  produce  seeking  to 
lighten  freight  charges  by  joining  with  the 
other,  or  that  he  was  a  farmer  agreeing 
with  his  neighbors  to  hold  his  grain  for  an 
advance  in  the  market;  nor  was  it  charged 
or  claimed  that  the  acts  performed  by  him 
were,  as  to  the  examples  enumerated,  of  a 
like  limited  scope  and  a  like  presiunptively 
harmless  and  reasonable  nature.  It  was 
charged  and  proved  against  him  that  he  was 
a  buyer  of  grain  on  the  general  open  mar- 
ket; that  he  was  an  intern»ediary  l>ctween 
the  public  who  produced  and  sold  and  the 
public  who  bought  and  consumed,  and  as 
such  that  be  conspired  with  others  of  like 
business  to  prevent  competition  among  them- 
selves, and  to  pool  and  fix  the  price  of  grain 
bought  and  sold  on  such  market.  Now. 
whether  this  fact  takes  him  out  of  the  list 
of  those  innocent  instances  cited  in  the 
cases  we  are  discussing  we  will  presently  in- 
quire. Suffice  it  to  say  for  the  moment  that, 
unless  he  does  belong  in  such  list,  he  can- 
not be  heard  to  complain.  He  cannot  bo 
heard  to  object  to  the  statute  merely  be- 
cause it  operates  oppressively  upon  others. 
The  hurt  must  be  to  himself.  Tlie  case,  un- 
der appellant's  contention  as  to  this  point, 
is  not  a  case  of  favoritism  in  the  law.  It 
is  not  a  case  of  exclusion  of  classes  who 
ought  to  have  been  included,  the  leaving  out 
of  which  constitutes  a  denial  of  the  equal 
protection  of  the  law,  but  it  is  the  opposite 
of  that.  It  is  a  case  of  the  inclusion  of 
those  who  ought  to  have  been  excluded. 
Hence,  unless  appellant  can  show  that  he 
himself  has  been  wrongfully  included  in  tt.e 
terms  of  the  la^T,  he  can  h'.i/e  no  ju^t  ground 
of  complaint.  This  is  fundamental,  and  de- 
cisively settled.  Kansas  City  v.  Union  P.  R. 
Co.  {Kansas  City  v.  Clark)  59  Kan.  427,  52 
L.  R.  A.  321,  53  Pac.  4G8,  Affirmed  under  the 
title,  "Clark  v.  Kansas  City;'  176  U.  S.  114, 
44  L.  ed.  302,  20  Sup.  C't.  Rep.  284;  Albany 
County  V.  Stanley.  105  U.  S.  305-311,  26  L. 
ed.  1044-1049;  Pittsburgh,  C,  C.  d  St.  L.  R. 
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Co.  V.  Montgomery  J  152  Ind.  1,  71  Am.  St. 
Rep.  302-311,  49  N.  E.  582. 

In  immediate  connection  with  the  subject 
just  discussed  the  question  arises  whether, 
assuming  the  general  phraseologj'  of  the 
statute  to  be  comprehensive  of  classes  of 
persons  who  cannot  be  rightfully  included 
therein,  the  whole  enactment  becomes  nulli- 
lied  thereby.  The  general  doctrine  is  that 
only  the  invalid  parts  of  a  statute  are  with- 
out legal  efficacy.  This  is  qualified  by  the 
further  rule  that,  if  the  void  and  valid  parts 
of  the  statute  are  so  connected  with  each 
other  in  the  general  scheme  of  the  act  that 
they  cannot  be  separated  without  violence 
to  the  evident  intent  of  the  legislature,  the 
whole  must  fail.  These  rules  are  of  every- 
day enforcement  in  the  courts.  The  latest 
case  in  which  they  were  adverted  to  by  us  is 
Hardy  v.  Kingman  County,  65  Kan.  Ill, 
68  Pac.  1078.  The  instances  in  which  the 
application  of  the  rule  first  mentioned  most 
usually  occurs  are  those  where  separable 
words,  clauses,  sentences,  or  sections  of  the 
statute  are  stricken  out,  as  it  were,  because 
constitutionally  objectionable.  However,  the 
rule  is  not  limited  to  such  instances.  It  ap- 
plies as  well  to  exclude  from  the  operation 
of  the  statute  subjects  and  classes  of  things 
lying  without  the  legislative  intent,  although 
comprehended  within  the  general  terms  of 
the  act,  as  it  does  to  exclude  parts  of  the 
verbal  phraseology.  Two  cases  strikingly 
illustrative  of  this  rule  are  Albany  County 
V.  Stanley,  105  U.  S.  305,  26  L.  ed.  1044,  and 
Com.  V.  Oagne,  153  Mass.  205,  10  L.  R.  A. 
442,  26  N.  E.  449.  See  also,  to  the  same 
effect,  McKce  v.  United  States,  164  U.  S. 
287-293.  41  L.  ed.  437-439,  17  Sup.  Ct.  Rep. 
92 ;  Keokuk  Sorthem  Line  Packet  Co.  v. 
Keokuk,  95  U.  S.  80,  24  L.  ed.  377.  In  the 
first-mentioned  case  it  was  held  that  a  state- 
taxing  statute,  general  in  its  terms,  apply- 
ing alike  to  all  taxpayers,  which  did  not 
recognize  a  certain  exception  allowed  by 
act  of  Congress  in  favor  of  stockholders  in 
national  banks,  was  not,  for  that  reason, 
void  as  a  whole,  but,  limited  by  the  con- 
trolling Federal  law,  was  valid  as  to  all  the 
persons  embraced  within  the  general  lan- 
guage employed.  In  the  other  case  it  was 
held  that  a  state  prohibitory  liquor  law 
which  did  not  except  from  its  operation 
liquors  in  original  packages,  but  by  the  gen- 
erality of  its  terms  included  them,  which, 
under  the  commerce  clause  of  the  Federal 
Constitution  as  construed  in  Leisy  v. 
Hardin,  135  U.  S.  100,  34  L.  ed.  128,  3 
Inters.  Com.  Rep.  36,  10  Sup.  Ct.  Rep.  681. 
could  not  be  done,  was  not,  for  that  reason, 
void  as  to  liquors  in  broken  packages,  but 
as  to  them  was  valid  and  enforceable.  This 
ruling,  in  necessary  effect,  was  approved  by 
the  Supreme  Court  of  the  United  States  in 
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the  case  Re  Rahrer  (Wilkerson  v.  Rahrer) 
140  U.  S.  545,  35  L.  ed.  572,  11  Sup.  Ct. 
Rep.  865.  In  that  case  Rahrer  contended 
that  after  the  decision  of  Leisy  v.  Hardin, 
135  U.  S.  100,  34  L.  ed.  128,  10  Sup.  Ct.  Rep. 
681,  there  was  no  law  in  Kansas  prohibiting 
the  sale  of  liquor  in  original  packages ;  that 
the  effect  of  the  subsequent  act  of  Congress 
popularly  called  the  **\Vilson  bill,"  being  an 
act  to  subject  interstate  importations  of 
liquor  in  original  packages  to  the  operation 
of  the  local  law,  could  not  have  the  eflfect  to 
give  vitality  to  that  which  as  a  statute  had 
existence  in  form  only,  and  not  in  fact,  but 
that  a  new  state  enactment  was  required. 
The  soundness  of  this  contention  was  denied, 
and  in  denying  it  the  court,  after  restating 
the  ground  of  the  decision  in  Leisy  v. 
Hardin,  said:  "This  was  far  from  holding 
that  the  statutes  in  question  were  absolutely 
void,  in  whole  or  in  part,  and  as  if  they  had 
never  been  enacted.  On  the  contrary,  the 
decision  did  not  annul  the  law,  but  limited 
its  operation  to  property  strictly  within 
the  jurisdiction  of  the  state."  When  the 
court  did  that  it  only  did  what  courts  are 
in  the  daily  habit  of  doing, — limited  the 
language  of  the  statute  to  the  subjects  in  re- 
spect of  which  it  was  competent  and  proper 
for  the  legislature  to  dispense.  Throughout 
the  entire  history  of  English  and  American 
law  the  courts  have  been  ruling  that  the 
general  words  of  statutes  were  to  be  re- 
strained in  import  and  application  whenever 
the  taking  of  them  in  literal  sense  would 
lead  to  absurd  or  hurtful  consequences,  and* 
the  same  is  true  under  the  American  system 
of  written  constitutions  whenever  the  tak- 
ing of  general  words  in  their  full  significa- 
tion would  expose  them  to  conflict  with  the 
organic  law.  It  is  but  an  affectation  of 
sensitiveness  of  regard  for  the  Constitution 
which  often  leads  courts  to  beat  down  the 
whole  of  a  legislative  enactment  because  of 
its  opposition  to  the  fundamental  ordinance 
in  some  minor  particular,  instead  of  ad- 
justing it  to  harmonize  with  the  controlling 
provision,  it  is  not  a  matter  of  concern  to 
us  that  the  general  language  of  the  statute 
under  consideration  may  apply  to  classes  of 
persons  who  should  not  have  been  compre- 
hended therein,  and  who  may  have  a  stand- 
ing in  court  to  claim  exception  therefrom. 
Their  cases  can  be  attended  to  when  present- 
ed in  due  form.  It  is  not  they,  but  the  ap- 
pellant, Avho  is  before  us.  Does  he  state  a 
case  entitling  him  to  exemption  from  the 
operative  scope  of  the  statute?  One  of  the 
cases  most  strikinglv  illustrative  of  the  rule 
of  interpretation  in  question  is  Opinion  of 
the  Justices,  41  N.  H.  663.  It  was  claimed 
that  certain  sections  of  the  statutes  of  New 
Hampshire  were  so  broad  and  general  as  to 
be  in  opposition  to  what  was  called  the 
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''fugitive  slave  law'  of  Congress,  and  the 
constitutional  provision  in  pursuance  of 
which  it  was  enacted.  Replying  to  this 
claim,  the  justices  said:  "But,  if  these  sec- 
tions could  not  be  applied  in  the  cases  sup- 
posed, they  are  not,  therefore,  necessarily 
void.  If  the  intention  of  any  part  of  the 
act,  determined  upon  settled  principles  of 
legal  interpretation,  were  to  obstruct  or  im- 
pede the  exercise  or  enjoyment  of  any  right 
secured  by  the  Constitution  of  the  United 
States,  or  by  any  constitutional  law  of  the 
United  States,  that  part  would  be  unocmsti- 
tutional.  But  if  the  intention  thus  de- 
termined were  merely  to  establish,  regulate, 
or  guarantee  rights  or  privileges  consistent 
with  the  Constitution  and  laws  of  the 
United  States  in  a  mode  not  in  conflict  with 
either,  and  if  the  act  would  constitutionally 
apply  to  a  large  class  of  cases  that  do  and 
will  exist,  it  would  not  be  rendered  uncon- 
stitutional by  the  fact  that,  literally  con- 
strued, its  language  might  be  broad  enough 
to  extend  to  a  few  exceptional  cases  where 
it  could  not  constitutionally  apply;  since, 
upon  settled  principles  of  construction,  the 
latter  are  as  fully  and  effectually  excepted 
by  necessai-y  implication  as  if  the  statute 
had  contained  an  express  proviso  that  it 
should  not  extend  or  apply  to  such  cases. 
The  rule  of  construction  universally  adopted 
is  that,  when  a  statute  may  constitutionally 
operate  upon  certain  persons,  or  in  certain 
cases,  and  was  not  evidently  intended  to  con- 
flict with  the  Constitution,  it  is  not  to  be 
held  unconstitutional  merely  because  there 
may  be  persons  to  whom,  or  cases  in  which, 
it  cannot  constitutionally  apply;  but  it  is 
to  be  deemed  constitutional,  and  to  be  con- 
strued not  to  apply  to  the  latter  persons  or 
cases,  on  the  ground  that  courts  are  bound 
to  presume  that  the  legislature  did  not  in- 
tend to  violate  the  Constitution."  There 
are  some  decisions  of  the  Supreme  .Court  of 
the  United  States  said  to  be  in  opposition 
to  the  above-stated  theory  of  construction  of 
statutes.  In  our  judgment,  they  are  not,  al- 
though the  language  of  some  of  the  opinions 
confuses  the  subject.  They  were  cases  in 
which  the  court,  while  admitting  the  exist- 
ence of  the  rule,  held  it  inapplicable  to  the 
particular  statutes  under  consideration. 
The  principal  ones  are  United  States  v- 
Reese,  92  U.  S.  214,  23  L.  ed.  563:  Trade- 
Mark  Cases,  100  U.  S.  82,  25  L.  ed.  550; 
United  States  v.  Harris,  106  U.  S.  629.  27 
L.  ed.  290,  1  Sup.  Ct.  Rep.  601,  and  Baldicin 
v.  Franks,  120  U.  S.  678,  32  L.  ed.  766,  7 
Sup.  Ct.  Rep.  656,  763.  All  of  these  cases 
raifted  questions  as  to  the  validity  of  legit*- 
lation  enacted  under  the  special  and  limited 
powers  of  Congress.  The  one  first  cited  in- 
volved certain  of  the  provisions  of  what  is 
known  as  the  "enforcement  act"  of  May  31  ♦ 
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1870,  which  act  sought  to  give  effect  to  the 
15th  Amendment  of  the  Constitution,  pro- 
hibiting discriminations  in  the  matter  of 
suffrage  between  citizens  on  account  of  race, 
color,  etc.  The  act,  however,  was  directed 
in  general  terms  against  discriminations  for 
any  and  all  reasons,  not  for  the  particular 
reason  of  race  or  color.  Inasmuch  as  the 
sole  power  conferred  on  Congress  by  the 
15th  Amendment  was  one  to  effectuate  by 
appropriate  legislation  the  prohibition 
against  discriminations  between  citizens  on 
account  of  the  specific  characteristics  named, 
it  was  held  that  an  act  which  undertook  to 
prohibit  discriminations  generally  could  not 
be  narrowed  by  construction  into  a  prohibi- 
tion of  discriminations  practised  because  of 
race  or  color.  In  the  Trade- Mark  Cases  the 
statute  under  consideration  was  one  which 
made  punishable  those  who  sold  or  had  in 
their  possession,  counterfeits  or  colorable 
imitations  of  the  trademarks  of  other  per- 
sons. Inasmuch  as  trademarks  are  not  the 
subjects  of  congressional  legislation,  except 
as  they  may  be  used  on  articles  of  interstate 
commerce  or  commerce  with  foreign  nations 
and  the  Indian  tribes,  it  was  decided  that  n 
statute  relating  to  their  use  on  articles  of 
commerce  generally  could  not  be  upheld  as 
applicable  to  the  one  specific  subject  in  re- 
spect to  which  Congress  might  legislate, 
there  being  no  hint  or  intimation  in  the  act 
of  a  purpose  to  have  it  so  confined.  The 
cases  of  United  States  v.  Harris  and  Bald- 
ioin  V.  Franks  involved  the  question  of  the 
validity  of  §  5519,  U.  S.  Rev.  Stat.  (U.  S. 
Comp.  Stat.  1901,  p.  3714).  That  section, 
in  general  terms,  sought  to  make  punishable 
those  who  conspired  to  deprive  other  persons 
of  the  equal  protection  of  the  laws,  or  of 
equal  privileges  and  immunities  under  the 
laws.  Inasmuch  as  Congress  can  interfere 
to  secure  equality  of  legal  protection  and 
equality  of  privileges  and  immunities  only 
as  specifically  authorized, — as,  for  instance, 
under  the  15th  Amendment,  to  prevent  dis- 
criminations in  suffrage  on  account  of  race, 
color,  etc.,  or  in  execution  of  the  treaty 
power  to  prevent  the  deprivation  of  treaty 
rights  accorded  to  citizens  or  subjects  of 
foreign  nations, — it  was  held  that  the  sec- 
tion of  the  statute  cited  was  too  general  in 
its  terms  to  be  narrowed  by  construction  in- 
to one  in  execution  of  any  of  the  specific 
powers. 

llie  decisions  we  have  thus  distinguished 
from  the  one  we  make  are  philosophic  and 
reasonable.  They  are  bottomed  upon  the 
fact  of  the  special  and  limited  powers  of 
Congress;  and  this  fact,  though  not  com- 
mented on  at  length  as  the  basis  of  the 
judgments  rendered,  is  nevertheless  adverted 
to  in  all  of  them,  and  obviously  constitutes 
the  ratio  decidendi  of  the  cases.  It  was 
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plainly  expressed  by  Mr.  Justice  Woods  in 
United  titates  v.  Harris,  who  said  in  one 
part  of  the  opinion,  "It  must,  nevertheless, 
be  stated  that  the  government  of  the  United 
States  is  one  of  delegated,  limited,  and 
enumerated  powers,"  and  who  then,  in  an- 
other part,  tersely  remarked:  "Those  provi- 
sions of  the  law  which  are  broader  than 
is  warranted  by  the  article  of  the  Constitu- 
tion by  which  they  are  supposed  to  be  au- 
thorized cannot  he  sustained."  If  we  might 
be  allowed  to  undertake  the  statement  of  a 
rule  of  interpretation  applicable  to  the  class 
of  Federal  statutes  considered  in  the  above 
cited  cases,  it  would  be  that  a  power  which 
is  specifically  limited  cannot  be  allowed  to 
express  itself  in  general  terms,  and  a  limita- 
tion of  the  general  language  to  the  specific 
power  will  not  be  implied.  On  the  other 
hand,  however,  a  power  which  is  unlimited, 
except  as  specifically  prohibited,  may  ex- 
press itself  in  general  terms,  and  the  specif- 
ic instances  of  limitation  will  be  implied  as 
provisos.  This  furnishes  a  rational  basis  of 
discrimination  between  rules  of  interpreta- 
tion applicable  in  the  respect  under  consid- 
eration to  Federal  and  state  legislation. 
Congress  cannot  legislate  on  all  subjects,  as 
can  a  state  l^islature.  Therefore  its  enact- 
ments must  show  on  their  face  their  appli- 
cation to  that  to  which,  as  matter  of  con- 
stitutional limitation,  they  should  be  con- 
fined. For  example,  a  state  legislature  is 
empowered  to  legislate  generally  in  respect 
to  all  trusts  and  conspiracies  in  restraint  of 
trade,  except  as  limited  by  the  commerce 
clause  of  the  Federal  Constitution;  but,  on 
the  other  hand.  Congress  is  not  empowered 
to  legislate  generally  with  respect  to  trusts 
and  trade  conspiracies.  It  can  legislate 
against  them  only  under  the  commerce 
clause  of  the  Constitution.  Therefore  a  state 
enactment,  though  broad  enough  in  terms  to 
apply  to  trusts  engaged  in  interstate  com- 
merce, or  conspiracies  in  restraint  of  inter- 
state trade,  will  be  limited  by  construction 
to  that  to  w^hich  it  can  alone  legally  apply ; 
but  a  congressional  act,  being  of  necessity 
limited  to  the  one  particular  class  of  trusts 
or  trade  conspiracies,  viz,.,  those  engaged  in 
interstate  or  international  trade,  must  ex- 
press that  limitation  on  its  face.  Neverthe- 
less, we  do  not  doubt  that  if  a  congressional 
enactment,  general  in  terms,  could  be  given 
specific  application  to  subjects  lying  within 
its  rightful  sphere,  without  the  aid  of  other 
and  qualifying  or  explanatory  words,  but 
which  general  terms  were  also  inclusive  of 
subjects  lying  without  such  sphere,  it  would 
be  restrained  by  construction  of  those  mat- 
ters in  respect  of  which  Congress  is  quali- 
fied to  dispense,  and  not  be  nullified  as  a 
whole. 

In  considering  the  possible  view  of  the  Su- 
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preme  Court  of  the  United  States  of  the  rule 
of  interpretation  of  the  general  language  of 
statutes,  it  is  important  to  observe  that  that 
court  does  not  apply  the  rule  of  the  Trade- 
Mark  and  other  like  cases  to  state  legisla- 
tion supposed  to  be  in  conflict  with  the  Fed- 
eral Constitution  or  laws,  but,  on  the  con- 
trary applies  the  one  we  invoke  in  this  case. 
It  did  so  in  Albany  County  v.  Stanley,  105 
U.  S.  305,  26  L.  ed.  1044 ;  Keokuk  Northern 
Line  Packet  Co.  v.  Keokuk,  95  U.  S.  80,  24 
L.    ed.    377;     Re    Rahrer     {Wilkeraon    v. 
Rahrer)    140  U.  S.  545,  35  L.  ed.  572,  11 
Sup.    Ct.    Rep.   865,   and    lately   did   so   in 
Water 8' Pierce  Oil  Co.  v.   Texas,   177   U.  S. 
28-42,  44  L.  ed.  657,  603,  20  Sup.  Ct.  Rep. 
518.   In  that  case  the  contention  was  made 
that  a  statute  of  Texas  was  so  broad  in  its 
terms   as    to   prohibit   foreign   corporations 
from  engaging  in  interstate  as  well  as  do- 
mestic commerce,  and  hence  was  unconsti- 
tutional.   This   claim,   and   the   disposition 
made  of  it,  were  stated  as  follows:    "The 
claim  is,  if  we  understand  it,  that  the  stat- 
ute prohibits  all  business  of  foreign  corpora- 
tions, and  hence  is  unconstitutional  as  in- 
cluding interstate   business,  and  cannot  be 
limited    by    judicial    construction    to    local 
business,    and    the    unconstitutional    taint 
thereby    removed.     To   sustain   the   conten- 
tion, United  States  v.  Reese,  92  U.  S.  214, 
221,  23  L.  ed.  563,  565;  Trade-Mark  Cases, 
100  U.  S.  82,  25  L.  ed.  550;   United  States 
V.  HatTis,   106  U.  S.  629,  27  L.  ed.  290,    1 
Sup.  Ct.  Rep.  601;  Baldwin  v.  Franks,  120 
U.  S.  678,  32  L.  ed.  766,  7   Sup.  Ct.  Rep. 
656,  703,  and  some  other  cases, — are  cited. 
They  do  not  sustain  the  contention.    The  in- 
terpretation   of    certain     statutes    of    the 
United  States  was  involved,  and  the  court, 
finding  the  meaning  of  the  statutes  plain, 
decided  that  it  could  not  be  changed  by  con- 
struction, even  to  save  the  statutes  from  un- 
constitutionality."    It  may  be  said  that  the 
judgment  from  which  the  above  quotation  is 
made,  so  far  as  concerned  the  point  noticed, 
was  rested  upon  the  rule  that  the  Federal 
courts  will  adopt  the  construction  which  the 
state  tribunals  place  upon  their  own  stat- 
utes.    Be  it  80,  if  that  is  a  sufficient  reason. 
We  construe  the  general  words  of  our  stat- 
ute to  be  comprehensive  only  of  those  cases 
which  are  the  rightful  subjects  of  legisla- 
tion of  the  kind  in  question.     However,  we 
disavow  doing  so  merely  in  order  to  shelter 
the  statute  under  the  rule  mentioned,  but 
because   the   ancient,   established   and   wise 
canon   of   interpretation    requires    it   to  be 
done.     Sporadic  and  anomalous  cases  indi- 
cating to  the  contrary  may  be  found,  as  they 
may  be  found  to  the  contrary  of  every  set- 
tled accepted  doctrine  of  the  law;  but  the 
rule  that  the  general  words  of  statutes  will 
be  restricted  in  application  to    cases    pre- ' 
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sumptively  within  the  legislative  intent  has 
iyeen  so  long  accepted  as  a  cardinal  principle 
that  its  occasional  denial,  even  by  the  most 
learned  of  courts,  fails  utterly  of  adverse 
impression.  "It  happens  in  two  sorts  of 
cases  that  it  is  necessary  to  interpret  the 
laws.  One  is  when  we  find  in  a  law  some 
obscurity,  ambiguity,  or  other  defect  of  ex- 
pression; for  in  this  case  it  is  necessary  to 
interpret  the  law  in  order  to  discover  its 
true  meaning.  And  this  kind  of  interpre- 
tation is  limited  to  the  expression,  that  it 
may  be  known  what  the  law  says.  The 
other  is  when  it  happens  that  the  sense  of 
a  law%  however,  clear  it  may  appear  in  the 
words,  would  lead  us  to  false  consequences, 
and  to  decisions  that  would  be  unjust,  if  the 
laws  were  indifferently  applied  to  everything 
that  is  contained  within  the  expression:  for 
in  this  case  the  palpable  injustice  that 
would  follow  from  this  apparent  sense 
obliges  us  to  discover  by  some  kind  of  in- 
terpretation, not  what  the  law  says,  but 
what  it  means,  and  to  judge  by  its  meaning 
how  far  it  ought  to  be  extended,  and  what 
are  the  bounds  that  ought  to  be  set  to  its. 
sense."  Domat's  Rules;  Potter's  Dwarr- 
Stat.  138. 

It  must  not  be  understood  from  anything 
we  have  said  that  we  assume  that  any  of 
the  cases  instanced  by  the  judges  in  Re 
Orice,  79  Fed.  627,  and  Niagara  F.  Ins.  Co. 
v.  Cornell,  110  Fed.  816,  were  really  within 
the  legislative  thought  when  our  statute  of 
1897  was  enacted,  and  therefore  that  the 
general  words  of  the  act  must  be  restrained 
to  less  than  the  intent  they  outwardly  mani- 
fest. Such  legislation  must  be  viewed  in 
the  light  of  the  fact  that  the  industrial  and 
commercial  classes  of  the  country  are  men- 
aced, or  supposed  to  be  menaced,  as  never 
before,  by  gigantic  combinations  of  capital- 
istic interests,  having  for  their  object  the 
suppression  of  competition,  the  control  of 
prices,  and  the  monopolization  of  markets; 
that  this  fact,  more  than  any  other  topic,, 
constitutes  the  theme  of  public  discussion 
and  the  occasion  of  public  alarm;  that  leg- 
islators in  both  state  and  national  assem- 
blies are  earnestly  besought  by  their  constit- 
uents  to  devise  measures  to  avert  what 
either  rightly  or  unduly  is  conjectured  to 
portend  a  direful  subversion  of  our  entire 
economic  system,  and  that  the  enactments  of 
the  kind  in  question  are  the  responses  of  the 
lawmaking  bodies  to  the  demands  of  the  im- 
mediate time.  These  are  the  facts  of  the 
current  period,  known  and  read  of  all  men. 
and  discovering  to  the  courts  as  well  as 
everybody  else  the  intent  of  the  legislature. 
How  vain,  then,  to  affect  to  find  the  small 
personal  affairs  of  obscure  and  irresponsible 
individuals  totally  lacking  all  the  elements, 
of  public  concern  embraced  within  the  legis- 
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lative  coguizance,  and  made  the  subjects  of 
hostile  legislative  liat. 

From  very  early  times  it  was  the  policy 
of  the  common  law  to  encourage  competitive 
trade,  and  to  discourage  contract  restraints 
upon  it.  The  courts  refused  to  enforce  stip- 
ulations between  parties  looking  to  the  im- 
position of  such  restraints.  That  rule  of 
policy  remains  to  this  day,  and  to  this  day 
the  courts  continue  their  refusal  to  counte- 
nance contracts  of  the  character  mentioned. 
To  this  there  has  been  and  is  but  one  excep- 
tion or  class  of  exceptions,  and  it  more 
seeming  than  real.  It  is  the  case  of  the 
sale  of  a  merchandise,  mechanical,  or  other 
like  business,  or  the  sale  of  property  for  a 
specific  use,  or  the  contract  of  an  apprentice, 
agent,  clerk,  or  servant.  In  these  and  kin- 
dred cases  it  has  been  held  lawful  to  insert 
a  stipulation  that  the  seller  shall  not  engage 
in  competitive  business  with  the  buyer  of 
his  property;  or  that  the  apprentice,  agent, 
clerk,  or  servant,  after  learning  the  mas- 
ter's or  employer's  business,  shall  not  set 
up  in  opposition  to  him.  The  reason  for 
these  exceptions  is  that  in  such  cases  the 
buyer  bargains  for  more  than  physical  prop- 
erty. He  bargains  for  the  good  will  of  his 
vendor's  business,  or  other  like  valuable  ad- 
vantage, and  the  master  or  employer  parts 
with  something  more  than  the  wages  he 
pays.  He  parts  with  instruction  in  the  busi- 
ness learned ;  parts  not  only  with  the  secrets 
of  the  general  trade  or  calling,  but  with  the 
secrets  of  his  own  particular  business,  and 
parts  with  the  favorable  acquaintance  of 
his  own  customers  or  clients.  The  fact  of 
these  and  the  like  constituting  the  only  ex- 
ceptions to  the  general  rule,  and  the  grounds 
upon  which  the  exceptions  rest,  are  elab- 
orately set  forth  in  the  opinion  of  Judge 
Taft  in  the  caae  of  United  States  v.  Addya- 
ton  Pipe  d  Steel  Co.  46  L.  R.  A.  122,  29  C. 
C.  A.  141,  54  U.  S.  App.  723,  85  Fed.  271. 
In  that  case  the  validity  of  legislation  of 
the  character  now  in  question  was  upheld 
in  an  opinion  of  great  strength  and 
cogency,  and  with  citations  to  a  great  list 
of  supporting  authorities.  The  case  was 
appealed  to  the  Supreme  Court,  which  af- 
firmed the  decree  rendered  so  far  as  it 
sought  to  enforce  the  provisions  of  the  act 
of  Congress  of  July  2,  1890,  known  as  the 
"Sherman  anti-trust  act,"  modifying  it  only 
to  the  extent  of  excluding  from  its  terms 
the  operations  of  the  appellant  company  in 
matters  of  domestic  commerce  over  which 
the  Federal  law  could  not  be  extended.  175 
U.  S.  211,  248,  44  L.  ed.  136,  150,  20  Sup. 
Ct.  Rep.  96.  A  great  array  of  decisions. 
English  and  American,  will  be  found  cited 
in  the  first-mentioned  case,  all  tending  to 
the  establishment  of  the  proposition  that 
combinations  having  for  their  object  the  re- 
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struint  of  trade  by  the  prevention  of  compe- 
tition are  inimical  to  public  policy,  their 
contracts  in  furtherance  of  their  object  non- 
enforceable,  and  their  agreements  of  con- 
federacy followed  by  acts  in  prosecution  of 
their  purpose,  rightful  subjects  of  restrictive 
and  penal  legislation.  T\i'o  of  these  deci- 
sions were  made  in  United  States  v.  Trans- 
Missouri  Freight  Asso.  166  U.  S.  290,  41  L. 
ed.  1007,  17  Sup.  Ct.  Rep.  540,  and  United 
States  V.  Joint  TrafjUo  Asso,  171  U.  S.  505, 
43  L.  ed.  259,  19  Sup.  Ct.  Rep.  25.  In  those 
cases  it  was  held  that  agreements  between 
competing  railroad  companies  to  fix  and 
maintain  noncompetitive  trafiic  rates  were 
in  violation  of  the  anti-trust  act  of  Con- 
gress, and  were  subject  to  be  annulled,  and 
the  associations  formed  thereby  dissolved, 
at  the  suit  of  the  government.  Counsel  for 
appellant  denies  the  applicability  of  these 
cases  and  that  of  the  Addyston  Pipe  d  Steel 
Co.  175  U.  S.  211,  248,  44  L.  ed.  136,  150, 
20  Sup.  Ct.  Rep.  96,  on  the  grounds:  First, 
that  the  statute  which  the  decisions  enforced 
was  enacted  under  the  authority  of  Congress 
to  regulate  commerce  between  the  states; 
second,  that  such  statute  is  not  directed 
against  agreements  or  combinations  restric- 
tive of  competitive  trade,  but  has  for  its 
object  the  suppression  of  monopolies.  The 
first  of  these  distinctions  is  founded  on  the 
dictum  of  the  judge  in  Niagara  F,  Ins,  Co, 
v.  Cornell,  110  Fed.  816.  He  said:  "The 
Railroad  Traffic  Asso,  Case,  166  U.  S.  290, 
41  L.  ed.  1007,  17  Sup.  Ct.  Rep.  540,  has 
been  strongly  urged  by  the  attorney  general 
as  upholding  the  doctrine  of  this  statute. 
But  it  does  not,  for  the  reason  that  the  stat* 
ute  under  consideration  in  that  case  was 
upheld  by  reason  of  the  commerce  clause  of 
the  Constitution,  and  to  that  extent  the  com- 
merce clause  controlled  the  other  clauses  of 
the  Constitution ;  and  I  repeat  that  the  stat- 
ute with  which  I  am  dealing  is  a  state  stat- 
ute." There  is  one  plainly  expressed  and 
one  possible  thought  in  this  excerpt:  First 
(the  possible  one),  the  authority  can  be  ex- 
ercised in  pursuance  only  of  express  consti- 
tutional grant.  That  is  not  true  of  a  state 
enactment,  because  the  legislature  of  a  state 
possesses  all  power  not  expressly  withheld. 
It  is  true  of  a  congressional  enactment,  be- 
cause Congress  possesses  only  such  power  as 
is  expressly  conferred.  The  express  grant 
of  power  to  Congress  conferred  by  the  com- 
merce clause  of  the  Constitution  only  put 
that  body  on  the  footing  as  to  interstate 
commerce  that  the  local  legislature  has  as 
to  domestic  commerce  without  an  express 
grant  and  in  virtue  of  its  general  authority. 
The  grant  to  Congress  was  not  of  anything 
diirerent  in  nature  from  what  the  states  pos- 
sessed. It  was  a  grant  of  the  same  thing; 
no  more;  only  to  be  exercised  in  a  different 
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sphere.  As  to  the  other  thought, — the  one 
plainly  expressed  by  the  judge  in  the  above 
quotation,  to  wit,  that  the  commerce  clause 
of  the  Constitution  controlled  the  other 
clauses  of  that  instrument. — ^we  trust  we 
will  not  be  taken  to  mean  disrespect,  or  to 
impugn  motives,  when  we  say  it  is  a  thought 
which  can  be  entertained  only  by  one  fatally 
bent  on  finding  pretexts  to  justify  his  own 
mischievous  rulings.  The  plain  import  of 
the  language  used  is  that  the  commerce 
clause  is  stronger  than  the  other  clauses, 
stronger  than  the  guaranties  of  liberty, 
property,  and  process  of  law  contained  in 
the  14th  Amendment.  In  other  words,  the 
claim  is  that  the  commerce  clause  gives 
Congress  the  authority  to  override  and  set 
at  naught  the  guaranties  of  popular  right 
contained  in  the  Constitution  whenever  and 
wherever  necessary  to  effectuate  the  power 
to  regulate  interstate  and  international 
trade.  This  is  the  very  madness  of  unrea- 
son. The  proposition  needs  but  to  be  stated 
in  the  ultimate  terms  to  which  we  have  de- 
duced it, — and  they  are  the  terms  to  which 
of  necessity  it  must  be  finally  reduced, — to 
show  its  utter  unsoundness.  The  second  dis- 
tinction which  counsel  for  appellant  seek 
to  draw  between  the  Federal  cases  cited  and 
this  case,  to  wit,  the  difference  between  leg- 
islation restrictive  of  noncompetitive  agree- 
ments and  restrictive  of  monopolies,  has  no 
more  basis  upon  which  to  rest  than  has  the 
first  one.  The  power  to  regulate  is  the  same 
in  both  cases,  and  may  be  exercised  to  the 
same  extent.  However,  the  statute  enforced 
in  the  Freight  Association  Cases  and  the  Ad- 
dyston  Pipe  d  Steel  Company  Case  was  a 
statute  in  prohibition  of  contracts  restric- 
tive of  competitive  trade  as  well  as  in  pro- 
hibition of  monopolies.  That  statute  (26 
Stat,  at  L.  209,  chap.  647,  U.  S.  Comp.  Stat. 
1901,  p.  3200)  differs  in  verbal  phraseology, 
but  not  in  essential  particular  or  effect, 
from  ours.     It  reads: 

''See.  1.  Every  contract,  combination  in 
the  form  of  trust  or  otherwise,  or  conspir- 
acy, in  restraint  of  trade  or  commerce 
among  the  several  states,  or  with  foreign  na- 
tions, is  hereby  declared  to  be  illegal,"  etc. 

"Sec.  2.  Every  person  who  shall  monopo- 
lize, or  attempt  to  monopolize,  or  combine 
or  conspire  with  any  other  person  or  persons 
to  monopolize,  any  part  of  the  trade  or  com- 
merce among  the  several  states,  or  with  for- 
eign nations,  shall  be  deemed  guilty  of  a 
misdemeanor,"  etc. 

The  Federal-court  decisions  cited  were 
more  particularly  in  assertion  of  the  author- 
ity of  Congress  to  enact  measures  in  sup- 
pression of  anti-competitive  trade  combina- 
tions than  they  were  in  assertion  of  its  right 
to  prohibit  trade  monopolies.  In  the  case  of 
United  States  v.  Joint  Traffic  Asao.  one  of 
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the  headnotes  reads:  "Congress,  with  re- 
gard to  interstate  commerce,  and  in  the 
course  of  regulating  it  in  the  case  of  rail- 
road corporations,  has  the  power  to  say  that 
no  contract  or  combination  shall  be  legal 
which  shall  restrain  trade  and  commerce  by 
shutting  out  the  operation  of  the  general 
law  of  competition."  If  counsel  mean  to 
say  that  agreements  restrictive  of  trade 
competition  may  not  be  prohibited  until  they 
eventuate  in  monopolies,  we  reply,  without 
pausing  to  reason  the  contrary  of  the  propo- 
sition, that  the  rationale  of  all  the  cases, 
and  particularly  those  of  the  Federal  courts 
commented  on  above,  is  opposed  to  the 
claim;  and  in  United  States  v.  Addffston 
Pipe  d  Steel  Co,  46  L.  R.  A.  122,  29  C.  C. 
A.  141,  54  U.  S.  App.  723,  85  Fed.  271,  it 
was  expressly  ruled  that,  "in  order  to  vitiate 
a  contract  or  combination,  it  is  not  essen- 
tial that  its  result  should  be  a  complete 
monopoly.  It  is  sufficient  if  it  really  tends 
to  that  end,  and  to  deprive  the  public  of  the 
advantages  which  flow  from  free  competi- 
tion.'*' That  ruling  was  on  a  substantive  is- 
sue involved  in  the  case,  and  as  made  is  a 
quotation  from  the  opinion  arguendo  of 
Chief  Justice  Fuller  in  United  States  v.  E. 
C.  Knight  Co,  156  U.  S.  1,  39  L.  ed.  325,  15 
Sup.  Ct.  Rep.  249.  If  counsel  mean  to  say 
that  acts  prohibitive  of  anti-competitive  com- 
binations must  express  on  their  face  a  limi- 
tation to  combinations  constituting  or  t«id- 
ing  to  monopoly,  a  sufficient  reply  is  that 
the  anti-trust  act  of  Congress,  above  par- 
tially quoted,  and  which  has  been  repeatedly 
upheld  as  a  valid  exercise  of  legislative  au- 
thority, does  not  express  any  such  limita- 
tion. Whether  an  agreement  restrictive  of 
trade  combinations  tends  to  monopoly  is 
probably  a  question  determinable  by  the 
courts  as  well  as  by  the  legislature,  but,  pri- 
marily at  least,  it  is  a  question  in  economic 
science,  addressed  to  the  business  judgment 
and  experience  of  the  members  of  the  law- 
making body.  However,  if  the  legislature 
should  condemn  a  particular  engagement  be- 
tween men  on  the  score  of  its  tendency  to 
monopoly  which  the  general  sense  of  man- 
kind perceived  could  not  have  that  effect, 
we  doubt  not  the  courts  w^ould  be  compe- 
tent to  so  declare,  and,  so  declaring,  disap- 
prove the  act  on  the  constitutional  ground 
of  its  interference  with  the  freedom  of  the 
citizen ;  but  beyond  such  instances  we  appre- 
hend the  judicial  tribunals  are  not  author- 
ized to  go.  The  courts  may  determine  with- 
out previous  legislative  declaration  that  a 
particular  agreement  is  contrary  to  public 
policy,  and  therefore  nonenforceable ;  but 
they  cannot  adjudge,  in  opposition  to  a  leg- 
islative declaration  that  a  general  class  of 
agreements  is  opposed  to  the  rules  of  public 
policy,  that  such  is  not  the  case. 
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One  other  topic  included  in  the  general 
subject  remains  to  be  discussed.  It  will  be 
done  briefly.  It  will  be  observed  by  an  ex- 
amination of  the  cases, — both  those  on  the 
subject  of  anti-competitive  trade  agreements 
and  those  on  the  subject  of  monopolies, — 
that  most  of  them  relate  to  the  acts  or 
agreements  of  vendors  (sellers  on  the  mar- 
ket), and  not  to  the  acts  or  agreements  of 
vendees  (buyers  on  the  market).  This  has 
not  been  because  different  principles  of  law 
apply  to  the  two  classes  of  persons  in  their 
trade  relations  and  dealings,  but  because  the 
oldest  and  favorite  form  of  forestalling  and 
engrossing  markets  has  been  to  monopolize 
the  supply  of  trade  products,  and  hold  them 
for  extortionate  prices.  The  rules  of  public 
policy  forbid  the  making  of  agreements  not  to 
buy  on  the  market  as  well  as  agreements  not 
to  sell.  This  is  well  illustrated  by  two  cases. 
In  Craft  v.  MoCanoughy,  79  111.  346,  22  Am. 
Rep.  171,  it  appeared  that  the  grain  dealers 
of  a  town  had  made  a  compact  not  to  com- 
pete  with  one  another  in  the  purchase  of 
grain,  but  collectively  to  control  the  market 
at  fixed  prices.  One  of  them  sued  in  execu- 
tion of  the  agreement,  but  the  court  denied 
relief  on  the  ground  that  it  was  a  contract 
in  restraint  of  trade,  and  contrary  to  public 
policy.  In  Chapin  v.  Brown  Bros.  83  Iowa, 
156,  12  L.  R.  A.  428,  32  Am.  St.  Rep.  297, 
48  N.  W.  1074,  it  appeared  that  the  grocery 
men  of  a  town,  in  order  to  throw  the  trade 
in  butter  entirely  in  the  hands  of  one  of 
their  number,  entered  into  an  agreement 
with  one  Another  not  to  buy  butter  or  take 
it  in  exchange  for  other  goods.  Suit  was 
brought  on  the  agreement  against  one  of  the 
grocery  men  to  enjoin  him  from  dealing  in 
butter.  The  court  refused  the  injunction, 
l»ccaus6  the  contract  entered  into  was  re- 
strictive of  trade  competition,  and  tended 
to  monopoly,  and  was,  therefore,  opposed  to 
public  policy.  See  also  Hilton  v.  Eckersley, 
6  £1.  &  Bl.  47.  Now,  the  agreement  entered 
into  by  appellant  and  others  named  in  the 
information  in  this  case  did  not  differ  in  any 
essential  particular  from  the  agreements 
condemned  in  the  cases  above  cited.  In 
this  case  it  was  shown  that  the  parties 
named  embraced  all  of  the  grain  'buyers  at 
the  town  of  Bison;  that  they  agreed  among 
themselves  to  divide  the  grain  trade  at  that 
place;  that,  although  the  agreement  was 
that  anyone  was  at  liberty  to  buy  as  much 
grain  as  he  chose,  and  to  pay  for  it  such 
price  as  he  chose,  nevertheless,  if  he  pur- 
chased more  than  his  allotted  share,  he 
should  pay  to  the  others  three  cents  per 
bushel  for  the  excess  bought:  that  this 
agreement  was  entered  into  for  the  express 
purpose  of  preventing  competition  among 
the  buyers,  and  that  it  had  that  effect;  that 
it  was  entered  into  for  the  purpose  of  pool- 
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ing  the  profits  of  the  grain  trade  and  the 
formation  of  a  grain  trust  among  the  buy- 
ers, and  that  it  had  those  effects.  Such  an 
agreement  would  have  been  void  and  non- 
enforceable  at  common  law.  It  would  have 
been  void  and  nonenforceable  because  re- 
strictive of  trade  competition,  and  because 
of  its  tendency  to  monopoly,  and  for  these 
reasons  it  would  have  been  declared  opposed 
to  the  rules  of  public  policy.  It  is  certainly 
competent  for  the  legislature  to  make  penal 
the  doing  of  that  which  the  courts  them- 
selves recognize  as  hurtful  to  the  body  pol- 
itic, and  for  that  reason  refuse  to  counte- 
nance. The  legislature  of  1897' did  that;  nor 
did  it  do  anything  more.  It  is  no  argument 
to  launch  the  platitudes  of  personal  liberty, 
and  freedom  of  contract,  and  due  process 
of  law,  etc.,  against  this  statute.  Whiat  spe- 
cific prohibition  does  it  contain  that  the 
common  law  has  not  contained  for  ages 
past?    Absolutely  none. 

We  come  now  to  a  final  question.  The 
first  statute  for  the  suppression  of  unlaw- 
ful trade  combinations  enacted  in  this  state 
was  chapter  175  of  the  Laws  of  1887  (Gen. 
Stat.  1901,  §9  2427-2429).  That  statute 
was  directed  against  grain  dealers  alone. 
Section  1  reads  as  follows:  "That  it  shall 
be  unlawful  for  any  grain  dealer,  or  grain 
dealers,  partnership,  company,  corporation, 
or  association  of  grain  dealers,  or  any  other 
person,  or  persons,  partnership,  company, 
corporation,  or  association,  to  enter  into  any 
agreement,  contract,  or  combinntion  with 
any  other  grain  dealer,  or  grain  dealers, 
partnership,  company,  corporation,  or  asso- 
ciation of  gprain  dealers,  or  any  other  person 
or  persons,  partnership,  company,  corpora- 
tion, or  association,  for  the  pooling  of  prices 
of  different  and  competing  dealers  and  buy- 
ers, or  to  divide  between  them  the  aggregate 
or  net  proceeds  of  the  earnings  of  such 
dealers  and  buyers,  or  any  portion  thereof, 
or  for  fixing  the  price  which  any  grain  deal- 
er, or  grain  dealers,  partnerships,  company, 
corporation,  or  association  of  grain  dealers, 
or  any  other  person,  or  persons,  partnership, 
company,  corporation,  or  association,  shall 
pay  for  grain,  hogs,  cattle,  or  stock  of  any 
kind  or  nature  whatever ;  and  in  case  of  any 
agreement,  contract,  or  combination  for 
such  pooling  of  prices  of  different  and  com- 
peting dealers  and  buyers,  or  to  divide  be- 
tween them  the  aggregate  or  net  proceeds 
of  the  earnings  of  such  dealers  and  buyers, 
or  any  portion  thereof,  or  for  fixing  the 
price  which  any  grain  dealer,  or  grain  deal- 
ers, partnership,  company,  corporation,  or 
association  of  grain  dealers,  or  any  other 
person,  or  persons,  partnership,  company, 
corporation,  or  association,  shall  pay  for 
grain,  hogs,  cattle,  or  stock  of  any  kind  or 
nature  whatever,  each  day  of  its  continuance 
68 
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shall  be  deemed  a  separate  offense."  The 
above-quoted  section  was  followed  by  another 
prescribing  a  penalty.  The  court,  in  the  in> 
structions  to  the  jury  in  this  case,  quoted 
the  act  of  1887,  and  likewise  quoted  the 
one  of  1897,  above  discussed.  The  jury 
were  not  told  which  of  the  acts  was  applica- 
ble to  defendant's  case.  The  claim  is  made 
that  the  act  of  1887  was  repealed  by  the 
later  one,  and  hence  that  the  defendant  may 
have  been  convicted  under  a  statute  which 
had  ceased  of  existence.  It  will  be  observed 
that  the  act  of  1897  covers  an  entire  field 
of  which  the  one  of  1887  covered  only  a 
part,  but  the  one  of  1897  covers,  though  in 
general  terms,  the  specific  matter  embraced 
in  the  earlier  act.  The  character  of  pun- 
ishment and  maximum  penalty  is  the  same 
in  the  case  of  both  acts,  and  the  appellant's 
sentence  of  conviction  was  within  the  terms 
of  either  one.  Assuming  that  the  act  of  1887 
was  repealed  by  implication  by  that  gf  1897, 
what,  if  any,  effect  to  produce  the  appel- 
lant's conviction  is  to  be  attributed  to  the 
court's  reference  to  the  earlier  enactment. 
We  think  none  whatever.  The  statute  of 
1887  did  not  define  the  offense  charged  in 
any  other  terms  than  does  the  later  act; 
nor  did  it  define  it  in  any  other  terms  than 
the  court  was  required  to  define  it,  and  did 
define  it,  in  the  charge  to  the  jury.  The 
facts  to  1)e  proved  under  the  statute  of  1887 
were  no  different  from  the  facts  which,  by 
the  act  of  1897,  were  required  to  be  proved 
against  thQ  defendant,  and  it  is  impossible 
to  see  in  what  way  he  could  have  been  preju- 
diced by  the  mistake  of  the  court,  if  mistake 
it  was.  However,  it  is  said  that,  if  the 
statute  of  1887  was  not  repealed  by  that  of 
1897,  but  is  still  to  be  classed  among  the  ex- 
isting enactments,  it  is  unconstitutional, 
because  it  is  class  legislation.  It  is  said 
chat  it  singles  out  grain  dealers  from  among 
all  the  different  classes  of  persons  engaged 
in  domestic  commerce,  and  subjects  them  to 
penalties  for  doing  that  which  the  other 
elapses  are  allowed  to  do  without  let  or  hin- 
drance. Grant  it  (which,  however,  we  do 
not,  except  hypothetically,  and  for  reply  to 
the  proposition).  An  unconstitutional  stat- 
ute is  no  different  from  a  repealed  statute. 
Like  a  statute  repealed,  it  is  no  statute  at 
all.  Hence,  if  the  appellant  could  not  be 
harmed  by  the  court's  quotation  of  a  re- 
pealed statute,  he  could  not  be  harmed  by 
the  quotation  of  an  unconstitutional  stat- 
ute. The  general  rule  in  criminal  as  in 
civil  cases  is  that  errors  harmless  in  their 
nature — nominal  errors,  but  not  errors  in 
fact — shall  not  be  ground  of  reversal.  It 
is  expressed  in  Crim.  Code,  §  293  (Gen. 
Stat.  1901,  §  5731):  "On  an  appeal  the 
court  must  give  judgment  without  regard  to 
technical  errors  or  defects,  or  to  exceptions 
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which  do  not  prejudice  the  substantial 
rights  of  the  parties."  The  above  provision 
of  the  Code  has  been  often  interposed 
against  technical  and  unsubstantial  claims 
of  error  in  criminal  cases,  and  especially 
in  cases  where  immaterial,  but  unpre ju- 
dicial, evidence  has  been  admitted,  and  mis- 
taken, but  harmless,  instructions  have  been 
given.  State  v.  Hilton,  35  Kan.  338-349,  11 
Pac.  164;  State  v.  Baldwin,  36  Kan.  1-14» 
12  Pac.  318. 

Some  minor  claims  of  error  are  made. 
They  do  not  involye  anything  fundamental, 
but  relate  to  unimportant  matters  of  prac- 
tice. However,  we  have  examined  them,  and 
perceive  that  none  of  them  is  well  founded. 
The  judgment  of  the  court  below  is  af- 
firmed. 


Jolmstoiit       Smitl&y 
Greene,  and  Ellis,  JJ.,  concur. 

Pollock,  J.,  dissenting: 

Believing,  as  I  do,  that  no  recent  decision 
of  this  court  is  comparable  in  its  conse- 
quences to  the  public  at  large,  especially 
the  business  and  commercial  world,  with 
that  just  announced  in  this  case;  convinced 
beyond  all  reasonable  doubt  that  legislation 
so  drastic  in  terms,  tending  in  such  large 
measure  to  make  criminal  the  otherwise  in- 
nocent, every-day  affairs  of  life,  should  not 
be  upheld  by  this  court;  and  fully  satisfied 
beyond  all  escape  from  the  conviction  that 
the  act  itself  in  express  terms  involves  more 
of  personal  liberty  and  the  rights  of  pri- 
vate property,  in  turpitude,  and  crime  than 
has  any  prior  act  ever  upheld  by  this 
court;  and  also  convinced  that  the  process 
of  reasoning  employed  in  the  opinion  for  the 
purpose  of  upholding  the  act  is  inherently 
and  radically  false  in  principle,  and  danger- 
ous in  conclusion, — I  refuse  to  concur  there- 
in, and  respectfully  state  my  reasons  there- 
for. 

A  Qareful  reading  of  the  opinion  will  dis- 
close the  fact  that  the  validity  of  the  act 
in  question  is  first  attempted  to  be  main- 
tained by  tacitly  admitting  the  .language  of 
the  act  to  be  in  violation  of  the  14th  Amend- 
ment to  the  Federal  Constitution,  but  up- 
holding its  validity  by  exclusion  from  its 
condemnation  those  cases  which  the  court 
may  deem  to  have  been  in  excess  of  the 
legislative  power,  upon  the  theory  that  the 
legislature  did  not  intend  to  include  such 
cases  as  would  impair  the  validity  of  the 
act;  and  by  denying  appellant  the  right  to 
question  the  validity  of  the  act  under  which 
he  has  been  tried,  convicted,  and  sentenced, 
upon  the  ground  that,  under  the  facts 
charged  against  him,  he  does  not  belong  in 
the  category  of  cases  which  the  court 
should  exclude  by  construction,  and  there- 
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fore  he  cannot  be  heard  to  complain  of  his 
punishment,  or  challenge  the  validity  of 
the  act  under  which  he  is  punished.  That 
this  is  a  fair  construction  of  the  language 
employed,  and  the  true  ground  upon  which 
the  opinion  is  based,  will  appear  from  the 
first  and  second  points  of  the  syllabus  and 
the  corresponding  portions  of  the  opinion, 
and  from  the  further  fact  that  the  law  as 
stated  in  the  syllabus  and  the  argument  em- 
ployed in  the  opinion  can  have  no  place  in 
this  case  if  it  is  not  admitted  that  the  act  in 
certain  respects  is  unconstitutional  and 
void.  If  it  is  within  the  province  of  the 
courts  to  thus  separate  the  valid  from  the 
void  provisions  of  a  statute  by  construc- 
tion, and  give  force  to  the  valid,  so  ascer- 
tained, and  reject  the  void,  it  is  difficult  to 
comprehend  why  any  legislative  act  should 
be  declared  void  in  to  to.  What  the  legisla- 
ture creates  void,  the  courts,  the  final  ar- 
biters of  the  power  of  the  legislature  to  cre- 
ate, can  reconstruct,  separate,  and  make 
good.  It  is  a  settled  rule  that  courts  shall 
resolve  all  doubts  in  favor  of  the  constitu- 
tionality of  the  statute  challenged,  and  in 
all  cases  where  possible,  consistently  with 
the  rules  of  law,  uphold  the  validity  of  the 
statute.  Hence,  if  the  doctrine  announced 
in  this  case  is  sound,  in  no  case  should  an 
entire  act  be  overthrown  by  the  courts.  On 
the  contrary,  it  would  become  the  duty  of 
the  court  to  reject  those  provisions  beyond 
the  constitutional  power  of  the  legislature 
to  include  in  an  act  as  not  intended  by  the 
legislature  to  be  included,  because  beyond 
its  power  to  do  so,  and  enforce  the  re- 
mainder. Is  this  doctrine  sound  in  prin- 
ciple, and  fortified  by  authority?  It  is  the 
settled  rule  of  interpretation  of  statutes 
that  the  words  employed  by  the  lawmaking 
power  are  to  be  first  consulted.  When  their 
meaning  is  clear,  plain,  and  unambiguous, 
there  is  no  room  left  for  interpretation.  Mr. 
Black,  in  his  work  on  Interpretation  of 
Laws  (§  43),  sayB:  "But  it  must  be  ob- 
served that  the  presumption  of  constitution- 
ality, like  all  the  other  presumptions  of  this 
class,  is  available  only  in  case  of  doubt 
or  ambiguity.  The  courts  cannot  revise  or 
correct  an  act  of  the  legislature  in  order  to 
make  it  conform  to  the  Constitution.  If  it 
is  plainly  and  palpably  invalid,  it  is  their 
duty  to  so  declare  it.  Where  the  language 
is  not  ambiguous,  and  the  meaning  is  clear 
and  obvious,  an  unconstitutional  conse- 
quence cannot  be  avoided  by  forcing  upon 
the  language  of  the  act  a  meaning  which, 
upon  a  fair  test,  is  repugnant  to  its  terms." 
The  1st  section  of  the  act  in  question  cre- 
ates and  defines  the  offense.  The  parts  are 
interdependent  and  inseparable,  constituting 
one  general  scheme.  All  acts  therein  pro- 
hibited are  made  alike  criminal.  There  is 
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no  attempt  at  classification.  All  acts  in- 
hibited are  alike  criminal;  all  persons  vio- 
lating the  act  alike  criminals.  In  such  case 
the  entire  section  must  stand  or  fall  to- 
gether. Separation  is  impossible.  Either 
all  is  good,  or  all  bad.  Mr.  Justice  Field, 
in  Norfofi  v.  Shelby  County ^  118  U.  S.  425, 
30  L.  ed.  178,  6  Sup.  Ct.  Rep.  1121,  says: 
"An  uncoustitutil)nal  act  is  not  a  law;  it 
confers  no  rights;  it  imposes  no  duties;  it 
affords  no  protection ;  it  creates  no  office ;  it 
is,  in  legal  contemplation,  as  inoperative  as 
though  it  had  never  been  passed."  I  have 
no  desire  to  dispute  the  familiar  and  well- 
recognized  rule  of  law,  when  part  of  a  stat- 
ute is  constitutional  and  part  is  unconstitu- 
tional, that  which  is  constitutional  will,  if 
capable  of  separation  and  independent  en- 
forcement, be  separated  and  enforced,  and 
that  which  is  unconstitutional  be  rejected. 
This  is  a  principle  so  well  recognized  and 
of  such  every-day  application  in  courts  of 
justice  that  a  citation  of  authorities  in  its 
support  is  unnecessary  and  ill-appropriate. 
I  dispute  neither  the  existence  nor  the 
soundness  of  this  rule  in  cases  w^here  applic- 
able. What  I  do  deny  is  its  application  to 
this  case,  and  the  manner  in  which  it  is 
applied  to  the  case.  The  writer  of  the  opin- 
ion, after  stating  the  rule  and  its  exception, 
states  the  extension  of  the  rule  applied  in 
this  case  as  follows:  "However,  the  rule 
is  not  limited  to  such  instances.  It  applies 
as  well  to  exclude  from  the  operation  of  the 
statute  subjects  and  classes  of  things  lying 
without  the  legislative  intent,  although  com- 
prehended within  the  general  terms  of  the 
act,  as  it  does  to  exclude  parts  of  the  verbal 
phraseology,*'  and  makes  application  of  the 
extension  of  the  rule  in  the  following  man- 
ner: "He  cannot  be  heard  to  object  to  the 
statute  merely  because  it  operates  oppres- 
sively upon  others.  The  hurt  must  be  to 
himself.  The  case,  under  appellant's  con- 
tention as  to  this  point,  is  not  a  case  of 
favoritism  in  the  law.  It  is  not  a  case  of 
exclusion  of  classes  who  ought  to  have  been 
included,  the  leaving  out  of  which  consti- 
tutes a  denial  of  the  equal  protection  of  the 
law;  but  it  is  the  opposite  of  that.  It  is  a 
case  of  the  inclusioh  of  those  who  ought  to 
have  been  excluded.  Hence,  unless  appel- 
lant can  show  that  he  himself  has  been 
wrongly  included  in  the  terms  of  the  law, 
he  can  have  no  just  groimd  of  complaint. 
This  is  fundamental  and  decisivelv  settled." 
This  is  not  the  first  instance  in  which  it  has 
been  attempted  to  uphold  the  validity  of  an 
enactment  beyond  the  constitutional  power 
by  limiting  the  scope  of  the  act  by  construc- 
tion, and  thus  eliminating  the  provisions  in 
conflict  with  the  organic  law.  But  limita- 
tion by  construction  is  not  separation.  It 
is  merely  an  attempt  on  the  part  of  the 
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court  to  both  make  and  enforce  laws  without 
the  aid  of  the  legislative  branch  of  the  gov- 
ernment. Mr.  Justice  Waite,  in  United 
States  V.  Reese,  92  U.  S.  214,  23  L.  ed.  563, 
said  of  this  doctrine :  "There  is  no  attempt 
in  the  sections  now  under  consideration  to 
provide  specifically  for  such  an  offense.  If 
the  case  is  provided  for  at  all,  it  is  because 
it  comes  under  the  geiferal  prohibition 
against  any  wrongful  act  or  unlawful  ob- 
struction in  this  particular.  We  are  there- 
fore directly  called  upon  to  decide  whether 
a  penal  statute  enacted  by  Congress,  with  its 
limited  powers,  which  is  in  general  language 
broad  enough  to  cover  wrongful  acts  without 
as  well  as  within  the  constitutional  juris- 
diction, can  be  limited  by  judicial  construc- 
tion so  as  to  make  it  operate  only  on  that 
which  Congress  may  rightfully  prohibit  and 
punish.  For  this  purpose  we  must  take 
these  sections  of  the  statute  as  they  are. 
We  are  not  able  to  reject  a  part  which  is 
unconstitutional,  and  retain  the  remainder, 
because  it  is  not  possible  to  separate  that 
which  is  unconstitutional,  if  there  be  any 
SUCH,  from  that  which  is  not.  The  proposed 
effect  is  not  to  be  attained  by  striking  out 
or  disregarding  words  that  are  in  the  sec- 
tion, but  by  inserting  those  that  are  not 
now  there.  Each  of  the  sections  must  stand 
as  a  whole,  or  fall  together.  The  lan- 
guage is  plain.  There  is  no  room  for  con- 
struction, unless  it  be  as  to  the  effect  of  the 
Constitution.  The  question,  then,  to  be  de- 
termined, is  whether  we  can  introduce  words 
of  limitation  into  a  penal  statute,  so  as  to 
make  it  specific,  when,  as  expressed,  it  is 
general  only.  It  would  certainly  be  danger- 
ous if  the  legislature  could  set  a  net  large 
enough  to  catch  all  possible  offenders,  and 
leave  it  to  the  courts  to  step  inside  and  say 
who  could  be  rightfully  detained,  and  who 
should  be  set  at  large.  This  would,  to  some 
extent,  substitute  the  judicial  for  the  legis- 
lative department  of  the  government.  The 
courts  enforce  the  legislative  will  when  as- 
certained, if  within  the  constitutional  grant 
of  power.  Within  its  legitimate  sphere 
Congress  is  supreme,  and  beyond  the  control 
of  the  courts;  but  if  it  steps  outside  of  its 
constitutional  limitations,  and  attempts  that 
which  is  beyond  its  reach,  the  courts  are  au- 
thorized to,  and  when  called  upon  in  due 
course  of  legal  proceedings  must,  annul  its 
encroachments  upon  the  reserve  power  of 
the  states  and  the  people.  To  limit  this 
statute  in  the  manner  now  asked  for  would 
be  to  make  a  new  law,  not  to  enforce  an  old 
one.  This  is  no  part  of  our  duty."  Mr. 
Justice  Matthews,  in  delivering  the  opinion 
in  Poindexter  v.  Oreenhow,  114  U.  S.  270, 
29  L.  ed.  185,  5  Sup.  Ct.  Rep.  903,  962,  says: 
"It  is  undoubtedly  true  that  there  may  be 
cases  where  one  part  of  a  statute  may  be  en- 
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forced  as  constitutional  and  another  be  de- 
clared inoperative  and  void,  because  unconsti- 
tutional ;  but  these  are  cases  where  the  part? 
are  so  distinctly  separable  that  each  can 
stand  aloni*,  and  where  the  court  is  able  tci 
see  and  to  declare  that  the  intention  of  the 
legislature  was  that  the  part  pronounced 
Valid  should  be  enforceable,  even  though  the 
other  part  should  fail.  To  hold  otherwise 
would  be  to  substitute  for  the  law  intended 
by  the  legislature  one  they  may  never  have 
been  willing  by  itself  to  enact.  An  illustra- 
tion of  this  principle  is  found  in  the  Trtuie- 
Mark  Cases,  100  U.  S.  82, 26  L.  ed.  550,  where 
an  act  of  Congress,  which,  it  was  claimed, 
would  have  been  valid  as  a  regulation  of 
commerce  with  foreign  nations  and  among 
the  states,  was  held  to  be  void  altogether, 
because  it  embraced  all  commerce,  including 
that  between  the  citizens  of  the  same  state, 
which  was  not  within  the  jurisdiction  of 
Congress,  and  its  language  could  not  be 
restrained  to  that  which  was  subject  to  the 
control  of  Congress,  *If  we  should,'  said 
the  court  in  that  case  ( p.  90,  L.  ed.  p.  554 ) , 
4n  the  case  before  us,  undertake  to  make, 
by  judicial  construction,  a  law  which  Con- 
gress did  not  make,  it  is  quite  probable  w« 
should  do  what,  if  the  matter  were  now 
before  that  body,  it  would  be  unwilling  to 
do.' "  In  the  case  of  Baldwin  v.  Franks,  120 
U.  S.  678,  32  L.  ed.  766,  7  Sup.  Ct.  Rep.  656, 
763,  Mr.  Chief  Justice  Waite,  in  delivering 
the  opinion,  said:  "It  is  now  said,  how- 
ever, that  in  that  case  the  conspiracy 
charged  was  by  persons  in  a  state  against  a 
citizen  of  the  United  States  and  of  the  state 
to  deprive  him  of  the  protection  he  was 
entitled  to  under  the  laws  of  that  state,  no 
special  rights  or  privileges  arising  under  the 
Constitution,  laws,  or  treaties  of  the  United 
States  being  involved ;  and  it  is  argued  that, 
although  the  section  be  invalid  so  far  as 
such  an  offense  is  concerned,  it  is  good  for 
the  punishment  of  those  who  conspire  to 
deprive  aliens  of  the  rights  guaranteed  to 
them  in  a  state  by  the  treaties  of  the  United 
States.  In  support  of  this  argument,  reli- 
ance is  had  on  the  w^ell-settled  rule  that  a 
statute  may  be  in  part  constitutional  and  in 
part  unconstitutional,  and  that  under  some 
circumstances  the  part  which  is  constitu- 
tional will  be  enforced,  and  only  that  which 
is  unconstitutional  rejected.  To  give  effect 
to  this  rule,  however,  the  parts — ^that  which 
is  constitutional  and  that  which  is  unconsti- 
tutional— must  be  capable  of  separation,  so 
that  each  may  be  read  by  itself.  This  stat- 
ute, considered  as  a  statute  punishing  con- 
spiracies in  a  state,  is  not  of  that  character, 
for  in  that  connection  it  has  no  parts  within 
the  meaning  of  the  rule.  Whether  it  is 
separable,  so  that  it  can  be  enforced  in  a 
territory,  though  not  in  a  state,  is  quite  an- 
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other  question,  and  one  we  are  not  now 
called  on  to  decide.  It  provides  in  general 
terms  tor  the  punishment  of  all  who  con- 
spire for  the  purpose  of  depriving  any  per- 
son, or  any  class  of  persons,  of  the  equal 
protection  of  the  laws,  or  of  equal  privileges 
or  immunities  under  the  laws.  A  single 
provision,  which  makes  up  the  whole  sec- 
tion, embraces  those  who  conspire  against 
citizens  as  Avell  as  those  who  conspire 
against  aliens,-7-those  who  conspire  to  de- 
prive one  of  his  rights  under  the  laws  of  a 
state,  and  those  who  conspire  to  d<^prive 
him  of  his  rights  under  the  Constitution, 
laws,  or  treaties  of  the  United  States.  The 
limitation  which  is  sought  must  be  made, 
if  at  all,  by  construction,  not  by  separation. 
This,  it  has  often  been  decided,  is  not 
enough."  See  also  Sutherland,  Stat.  Constr. 
§  173;  Trade-Mark  Cases,  100  U.  S.  82,  25 
L.  ed.  550;  United  States  v.  Harris,  106  U. 
S.  629,  27  L.  ed.  290,  1  Sup.  Ct.  Rep.  601; 
Wynehamer  v.  People,  13  N.  Y.  378;  M'esh- 
meter  v.  State,  11  Ind.  482.  Nor  are  the 
cases  cited  and  relied  upon  by  the  writer 
of  the  opinion  to  support  the  doctrine  an- 
nounced in  conflict  with  the  views  here  ex- 
pressed. The  cases  of  Albany  County  v. 
Stanley,  105  U.  S.  305,  26  L.  ed.  1044,  and 
Com.  V.  Gagne,  153  Mass.  205,  10  L.  R.  A. 
442,  26  N.  E.  449,  arose  upon  a  conflict  be- 
tween legislative  acts,  state  and  Federal,  no 
question  of  conflict  between  a  legislative  act 
and  the  organic  law  being  involved.  And 
in  none  of  the  cases  cited  did  the  decision 
turn  upon  the  power  of  the  court  to  sepa- 
rate and  eliminate  from  a  legislative  act 
by  construction  those  cases  provided  for  by 
the  terms  of  the  act  which  would  render  it 
in  conflict  witli  the  organic  law. 
'  It  certainly  needs  no  argument  to  satisfy 
the  mind,  no  citation  of  authorities  to  sup- 
port the  contention,  that,  if  the  act  in  ques- 
tion in  express  terms  strikes  down  personal 
rights  guaranteed  to  all  by  the  Federal  Con- 
stitution, in  so  doing  the  act  is  completely 
and  utterly  void,  and  that  appellant,  tried, 
convicted,  and  punished  under  this  void 
act,  can  assert  its  invalidity,  although  it 
may  appear  from  the  charge  contained  in 
the  information  and  the  evidence  at  the  trial 
that  appellant  might  be  convicted  under  a 
proper  law.  Mr.  Justice  Woods,  delivering 
the  opinion  of  the  court  in  United  States  v. 
Harris,  106  U.  S.  629,  27  L.  ed.  290,  1  Sup. 
Ct.  Rep.  601,  commenting  upon  and  apply- 
ing the  decision  in  United  States  v.  Reese, 
92  U.  S.  214,  23  L.  ed.  563,  says:  "The  in- 
dictment in  the  case  charged  two  inspectors 
of  a  municipal  election  in  the  state  of  Ken- 
tucky with  refusing  to  receive  and  count  at 
such  election  the  vote  of  William  Gamer, 
a  citizen  of  the  Cnited  States  of  African 
descent.  It  was  contended  by  the  defend- 
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ants  that  it  was  not  within  the  constitu- 
tional power  of  Congress  to  pass  the  section 
upon  which  the  indictment  was  based.  The 
attempt  was  made  by  the  couns<»l  for  the 
United  States  to  sustain  the  law  as  war- 
ranted by  the  15th  Amendment  to  the  Con- 
stitution of  the  United  States.  But  this 
court  held  it  not  to  be  appropriate  legisla- 
tion under  that  amendment.  The  ground 
of  the  decision  was  that  the  sections  re- 
ferred to  were  broad  enough  not  only  to 
punish  those  who  hindered  and  delayed  the 
enfranchised  colored  citizen  from  voting  on 
account  of  his  race,  color,  or  previous  condi- 
tion of  servitude,  but  also  those  who  hin- 
dered or  delayed  the  free  white  citizen.  The 
court,  speaking  by  the  chief  justice,  said: 
*lt  would  certainly  be  dangerous  if  the  leg- 
islature could  set  a  net  large  enough  to 
catch  all  possible  offenders,  and  leave  it  to 
the  courts  to  step  inside  and  say  who  could 
be  rightfully  detained  and  who  should  be 
set  at  large.  This  would,  to  some  extent, 
substitute  the  judicial  for  the  legislative 
department  of  the  government.  The  courts 
enforce  the  legislative  will,  when  ascer- 
tained, if  within  the  constitutional  grant  of 
power.  But  if  Congress  steps  outside  of  its 
constitutional  limitation,  and  attempts  that 
which  is  beyond  its  reach,  the  courts  are 
authorized  to,  and,  when  called  upon,  must, 
annul  its  encroachment  upon  the  reserve 
rights  of  the  states  and  the  people.' "  This 
precise  question  was  considered  also  in 
Wynehamer  v.  People,  13  N.  Y.  378,  in  which 
Johnson,  J.,  says:  "The  prohibitions  of  the 
1st  section,  taken  together, — ^and  they  form 
but  a  single  scheme,  and  are  to  be  enfoiH^ed 
by  the  same  penalties, — cannot,  therefore,  in 
my  judgment,  be  upheld, — at  least  in  respect 
to  property  which  had  been  acquired  while 
there  wus  no  prohibition  against  the  acquisi- 
tion of  such  property.  The  future  acquisi- 
tion the  legislature  might,  in  my  opinion, 
control ;  and  1  am  not  disposed  to  deny  that 
they  could  have  subjected  such  future  ac- 
quisitions to  the  prohibitions  this  act  im- 
poses. But  in  this  act  they  have  made  no 
discrimination.  The  provisions  extend,  and 
were  clearly  meant  to  extend,  to  all  liquors. 
It  is  no  part  of  the  proof  to  make  out  the 
offense  according  to  the  statute  to  show  that 
the  liquovs  were  acquired  after  the  prohibi- 
tions became  operative,  nor  is  the  fact  that 
they  were  previously  acquired  any  defense 
under  the  statute.  The  only  way  of  defend- 
ing against  it  on  the  ground  in  question  is 
by  asking  to  have  it  declared  void.  Laws  in 
relation  to  civil  rights  are  sometimes  held 
to  be  unconstitutional  in  so  far  as  they  af- 
fect the  rights  of  certain  persons,  and  valid 
in  respect  to  others.  This  is  done  mainly 
upon  the  ground  that  the  courts  will  not 
construe  th^m  to  relate  to  such  cases  as  the 
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legislature  had  not  power  to  act  upon.  To 
statutes  creating  criminal  offenses  such  a 
rule  of  construction  ought  not  to  be  applied, 
and  I  cannot  find  any  trace  of  its  ever  hav- 
ing been  applied.  It  is  of  the  highest  im- 
portance to  the  administration  of  criminal 
justice  that  acts  creating  crime  should  be 
certain  in  their  terms  and  plain  in  their  ap- 
plication; and  it  would  be  in  no  small  degree 
unseemly  that  courts  should  be  called  upon, 
in  administering  the  criminal  law,  to  ad- 
judge an  act  creating  offenses  at  one  time 
valid  and  at  another  time  void.  It  must,  I 
think,  stand  as  it  has  been  enacted,  or  not 
stand  at  ail." 

The  statute  under  consideration  is  crim- 
inal. The  acts  condemned  and  punished 
thereby  were  neither  criminal  nor  unlawful 
at  common  law.  The  rule  of  strict  con- 
struction applies  in  this  case  with  all  its 
force.  The  cases  cited  in  the  opinion  in 
support  of  the  doctrine  announced  are  civil 
cases.  An  examination  will  show  their  in- 
applicability in  this  case.  That  the  rule  of 
separation  of  valid  from  void,  rejecting  the 
void  and  upholding  the  good  by  construc- 
tion, employed  in  this  case,  is  wrong  in 
principle,  I  have  no  doubt.  That  the  appel- 
lant may  be  heard  to  question  the  power  of 
the  legislature  to  enact  the  law  under  which 
he  stands  convicted,  I  do  not  doubt.  To 
hold  that  he  may  is  sound  in  reason,  and 
fully  settled  by  the  authorities  above  cited. 
But  it  is  contended  by  the  writer  of  the 
opinion  that  there  is  a  distinction  between 
Federal  and  state  legislation ;  that  Congress 
possesses  only  such  legislative  power  as  is 
expressly  granted  by  the  Federal  Constitu- 
tion; whereas  the  legislature  of  the  state 
possesses  all  legislative  power  not  expressly 
withheld  by  the  Constitution  of  the  state. 
Therefore  the  reasoning  employed  in  the 
above  cases  construing  Federal  statutes  as 
opposed  to  the  Federal  Constitution  is  in- 
applicable to  the  case  at  bar;  and  the  case 
of  Waters-Pierce  Oil  Co.  v.  TexaSy  177  U.  S. 
28-42,  44  L.  ed.  657-663,  20  Sup.  Ct.  Rep. 
518,  is  relied  upon  to  support  the  conten- 
tion made.  Such  reasoning  is  more  to  be 
admired  for  its  ingenuity  than  to  be  com- 
mended for  its  logic.  While  the  rule  gov- 
erning the  power  of  national  and  state  legis- 
latures to  legislate  is  correctly  stated,  yet 
it  does  not  follow  that  a  different  rule  of 
construction  is  to  be  employed  in  arriving  at 
a  conclusion  as  to  the  validity  of  an  act 
challenged  as  obnoxious  to  the  Federal  Con- 
stitution. That  Constitution  is  the  supreme 
law  of  the  land,  equally  binding  upon  this 
court  and  the  Federal  Supreme  Court.  The 
14th  Amendment  does  not  touch  upon  Fed- 
eral legislation,  but  is  an  express  limitation 
upon  legislation  by  a  state.  If  the  act  in 
question  is  violative  of  its  prohibitive  provi- 
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sious,  it  is  void,  and  that  is  an  end  of  it. 
The  question  before  us,  which  should  be 
squarely  met,  is.  Does  the  act  in  question 
contravene  the  Federal  Constitution?  and 
not,  How  may  this  court  attempt  to  hew 
round  it  by  the  process  of  specious  reason- 
ing employed?  The  case  cited  is  not  in 
point,  and  does  not  touch  upon  the  ques- 
tion at  issue  here.  The  question  involved  in 
Waters-Pierce  Oil  Co.  Case,  and  the  only 
question,  was  the  power  of  the  state  of 
Texas  to  impose  conditions  upon  a  foreign 
eorporntiou  desiring  to  transact  business  in 
that  state.  The  question  sought  to  be 
rallied  by  counsel  for  plaintiff  in  error  in 
that  case  is  tlie  one  raised  in  the  case  at 
bar.  The  authorities  relied  upon  here  are 
the  autliorities  cited  there.  It  was  ruled  in 
that  case,  not  that  the  contention  here  made 
is  untenable,  or  the  authorities  cited  are  un- 
sound, or  inapplicable  to  the  question,  but 
that  the  question  here  at  issue  was  not  in- 
volved in"  that  case.  It  is  also  worthy  of  re- 
mark here  that  the  able  counsel  represent- 
ing the  stat«  neither  in  their  voluminous 
briefs  nor  at  the  oral  argument  made  men- 
tion of  the  doctrine  applied  by  the  court; 
nor  have  counsel  for  appellant  been  heard 
upon  this  proposition. 

Is  the  act  of  1897  within  the  legislative 
power  of  the  state,  constitutional,  and  val- 
id? Whatever  may  be  the  extent  of  power 
possessed  by  the  state  over  quasi  public  cor- 
porations engaged  in  the  performance  of  a 
public  service,  or  whatever  the  power  of 
Congress  to  control  and  regulate  such  serv- 
ants of  the  public  under  the  interstate  com- 
merce clause  of  the  Federal  Constitution,  is 
not  the  question  in  controversy.  The  power 
of  the  state  to  prevent  the  formation  of 
monopolies  and  combinations  tending  to 
monopoly,  and  exercising  control  over 
them  to  prevent  public  oppression,  is  not 
the  subject  under  consideration.  Tlie  power 
of  the  state  to  prohibit  such  combinations 
as  may,  to  an  unreasonable  extent,  restrain 
trade  or  commerce,  or  may  unreasonably  re- 
strict competition  in  trade,  commerce,  man* 
ufacturing,  or  business,  is  not  the  question 
at  issue.  By  the  act  in  question  the  legis- 
lature has  attempted  to  prohibit,  by  combina- 
tions of  capital,  skill,  or  acts,  ail  restraint 
upon  trdde  and  commerce,  and  all  restric- 
tions upon  trade,  commerce,  manufacturing, 
or  transportation,  whether  such  restriction 
is  in  its  nature  and  extent  such  as  may  be 
reasonable  and  necessary  to  the  self-preser- 
vation and  protection  of  the  parties  en- 
gaged from  financial  ruin,  or  oppressive  to 
the  public.  Unbridled  competition,  which 
is,  in  effect,  a  license  to  the  strong  to  de- 
stroy and  obliterate  the  weak,  is  command- 
ed. With  the  public  policy  of  this  act. 
whether  wise  or  unwise,  we  have  no  concern. 
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With  the  power  of  the  legislature  to  enact 
this  law  and  the  duty  of  the  courts  to  com- 
mand its  enforcement  or  deny  its  validity 
aa  opposed  to  the  fundamental  law  of  the 
land,  we  are  concerned.     The  right  of  the 
legislature,  in  the  exercise  of  what  is  called 
the  police  power  of  the  state,  to  restrain  and 
prohibit  monopolies  and  combinations  tend- 
ing to  monopoly,  is    freely    granted.     The 
power  of  the  legislature  to  prohibit  such 
restrictions   upon   trade   and   commerce   as 
are  in  their  nature    unreasonable,  and    to 
condemn  such  restraints  upon  competition 
in  trade  and  commerce  as  are  unreasonable, 
oppressive,  and  injurious  to  the  public,  is 
also  admitted.     But  that  in  a  free  govern- 
ment  the   right   of   two   or   more   persons, 
firms,  or  corporations  transacting  commer- 
cial or  other  business,  drawn  into  unreason- 
able and  dcsti*uctive  competition,  threaten- 
ing financial   ruin,  to  agree  one  with  the 
other  to  restore  and  maintain  the  price  of 
their  goods  at  or  above  cost,  having  in  view 
the    laudable    and    reasonable    purpose    of 
averting    financial     self-destruction,     every 
right-minded  man  must  concede.    A  denial  of 
such  right  is  a  denial  of  the  right  of  self- 
defense  ;  is  oppression ;  is  tyranny.  Yet  that 
such  an  agreement  is  clearly  within  the  pro- 
hibition of  the  act  in  question  is  not  open 
to  dispute.    The  right  of  two  or  any  number 
of  persons  engaged  in  agriculture  to  agree 
that  they  will  combine  and  place  their  agri- 
cultural  products   in   elevators   and   store- 
houses, and  that  they  will  not  sell  the  same 
until  a  certain  price  is  obtained,  which  price 
will  net  them  a  profit  for  their  labor,  is 
founded  upon  such  natural  justice  as  to  be 
beyond  the  reach  of  legislative  power  to  pro- 
hibit.   Yet  such  right  is  by  the  act  denied. 
Many  of  the  states  have  exercised  the  pow- 
er of  fixing  for  those  engaged  in  transpor- 
tation such  maximum  and  minimum  rates 
of  carriage  as  shall  not  be  exceeded  under 
penalty  of  the  law.    Yet  any  combination  of 
those  engaged  in  transportation  to  charge 
only  the  minimum  rate  so  fixed  is  in  terms 
prohibited  by  this  act.    Other  examples  may 
be  given  ad  libitum.    Upon  an  examination 
of  the  act  others  will  occur  to  the  mind  dd 
infinitum.     All  combinations,  justifiable  or 
unjustifiable,    reasonable    or    unreasonable, 
necessary  or  unnecessary,  beneficial  or  op- 
pressive, to  the  public,  are  alike  prohibited 
and  made  criminal.    Under  this  act  the  fact 
'that  the  prohibited  agreement  was  made  for 
justifiable  ends,  or  for  self-preservation,  is 
no  defense.    May  such  an  act  exist  in  a  free 
country?     Will  such  an  act  be  enforced  in 
a    free   government?     Any   student   at   all 
familiar  with  history  will  recall  the  baneful 
and  disastrous  elfect  of  kindred  legislation 
in    England,    Italy,    and    other    European 
countries,  where  the  legislative  power  oper- 
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ates  untrammeled  by  a  written  constitution. 
It  is  useless   in  the  consideration   of  this 
question  to  attempt  a  citation  or  review  of 
the  many  authorities  in  this  country  making 
application  of  the  provision  found  in  the 
14th  Amendment  to  the  Federal  Constitu- 
tion to  such  legislation.     The  English  au- 
thorities have  no  application,  because  an- 
nounced under  no  written  constitution.  The 
source  of  power  relied  upon  to  support  this 
act  and  all  others  of  kindred  character  is 
the  police  power  of  the  state ;  but  this  power 
has,  and  of  necessity  must  have,  its  limi- 
tations.     That  the  police    power,   or   any 
power  of  the  state,  authorizes  the  act  in 
question,  I  deny.    I  deny  it  because  it  is  an 
unwarranted  abridgment  of  personal  liber- 
ty; because  it  takes  away  private  property 
without  due  process  of  law;  because  it  de- 
nies equal  protection  under  the  law,  with- 
out justifiable  ends.    A  legislature  may  be- 
come as  much  a  tyrant  as  a  czar  or  a  king. 
"By  the  term  'liberty,'  as  used  in  the  pro- 
vision, something  more  is  meant  than  mere 
freedom    from    physical    restraint    or  -the 
bounds  of  a  prison.    It  means  freedom  to  go 
where  one  may  choose,  and  to  act  in  such 
manner,    not    inconsistent   with    the    equal 
rights  of  others,  as  his  judgment  may  dic- 
tate  for  the   promotion  of  his   happiness; 
that  is,  to  pursue  such  callings  and  avoca- 
tions as  may  be  most  suitable  to  develop 
his  capacities,  and  give  to  them  their  high- 
est enjoyment."    Mr.  Justice  Field  in  Grang- 
er Cases   {Munn  v.  Illinois)   94  U.  S.  113, 
24  L.  ed.  77,    The  Federal  Constitution  (ar- 
ticle 6)   declares:     "This  Constitution,  and 
the  laws  of  the  United  States  which  shall 
be  made  in  pursuance  thereof,  and  all  treat- 
ies made,  or  which  shall  be  made,  under  the 
authority  of  the  United  States,  shall  be  the 
supreme  law  of  the  land;  and  the  judges  in 
every  state  shall  be  bound  thereby,  anything 
in  the  Constitution  or  laws  of  any  state  to 
the  contrary  notwithstanding."     The    14th 
Amendment  to  the   Constitution  is:      "No 
state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States;  nor  shall 
any  state  deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws."    Guizot, 
in  his  Lectures  on  Government,  says :    "Lib- 
erties are  nothing  until  they  have  become 
rights,  positive  rights,  formally  recognized 
and  consecrated;    rights,  even  when  recog- 
nized, are  nothing  so  long  as  they  are  not 
intrenched  within  guaranties:   and,   lastly, 
guaranties  are  nothing,  so  long  as  they  are 
not   maintained    by   forces    independent   of 
them  in  the  limit  of  their  rights.    Surround 
rights  by  guaranties;  intrust  the  keeping  of 
those  rights  to  forces  independent  of  them; 
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such  are  the  necessary  steps  in  the  prog- 
ress towards  a  free  govemment."  Mr.  Jus- 
tice Field,  in  Slaughter-House  Cases,  16 
Wall.  36,  21  L.  ed.  394,  quoting  from  lAve 
Stock  D.  d  B.  Asso.  v.  Crescent  City  L.  8.  L, 
d  8,  H,  Co,  1  Abb.  (U.  S.)  398,  Fed.  Cas. 
No.  8,408,  says:  "It  is  one  of  the  privi- 
leges of  every  American  citizen  to  adopt 
and  follow  such  lawful  industrial  pursuit, 
not  injurious  to  the  community,  as  he  may 
see  fit,  without  imreasonable  regulation  or 
molestation."  And  again:  *'There  is  no 
more  sacred  right  of  citizenship  than  the 
right  to  pursue  unmolested  a  lawful  em- 
ployment in  a  lawful  manner.  It  is  noth- 
ing more  nor  less  than  the  sacred  right  of 
labor."  Air.  Eddy,  in  his  work  on  Combi- 
nations (§  681),  says:  "Any  extension  of 
the  police  power  beyond  the  preserving  of 
peace  and  order  in  the  community,  and  the 
protection  of  life,  health,  and  morals  of  the 
individual,  is  a  departure  so  radical  as  to 
be  absolutely  destructive  of  all  limitations 
upon  the  exercise  of  the  power.  If  the 
state  can  go  beyond  considerations  affecting 
the  peace  and  order  of  the  community  and 
the  life,  health,  or  morals  of  the  individual, 
and  intervene  for  reasons  of  a  purely  social 
or  economic  nature,  then  there  are  no  limi- 
tations whatsoever  upon  the  power  of  leg- 
islatures to  intervene,  and  in  their  discre- 
tion dictate  terms  upon  which  various  con- 
tracts shall  be  made  and  different  occupa- 
tions pursued."  In  Frorer  v.  People,  141 
111.  171,  16  L.  R.  A.  492,  31  N.  E.  396,  it  is 
said:  "Other  instances  of  statutory  r^u- 
lations  of  private  rights  are  in  lien  laws 
in  favor  of  homesteaders,  mechanics,  etc.; 
limitation  laws;  the  statute  of  frauds,  and 
other  statutes  relating  to  evidence;  laws  in 
regard  to  pleadings;  exemption  laws,  and 
insolvent  laws.  But  these  all  relate,  not  to 
the  power  to  contract  in  regard  to  matters 
of  general  right,  but  to  the  remedy  for  the 
enforcing  of  contracts,  as  to  which  the  leg- 
islature may  make  sucli  r^ulations  as  the 
public  welfare  seems  to  demand,  so  long  as 
under  pretense  of  regulating  the  remedy  it 
does  not  impair  the  right  itself."  In  Brace- 
ville  Coal  Co,  v.  People,  147  111.  66,  22  L. 
R.  A.  340,  37  Am.  St.  Rep.  206,  35  N.  E. 
62,  it  is  held:  "Constitutional  liberty 
means  not  only  freedom  of  the  citizen  from 
servitude  and  restraint,  but  includes  the 
right  of  every  man  to  be  free  in  the  use  of 
his  powers  and  faculties,  and  to  adopt  and 
pursue  such  avocation  or  calling  as  he  may 
choose,  subject  only  to  the  restraints  nec- 
essary to  secure  the  common  welfare."  In 
the  opinion  it  is  said:  "The  fundamental 
principle  upon  which  liberty  is  based  in  free 
and  enlightened  government  is  equality  un- 
der the  law  of  the  land.  It  has  accordingly 
been  everywhere  held  that  *  liberty,'  as  that 
term  is  used  in  the  Constitution,  means,  not 
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only  freedom  of  the  citizen  from  servitude 
and.  restraint,  but  is  deemed  to  embrace  the 
right  of  every  man  to  be  free  in  the  use  of 
his  powers  and  faculties,  and  to  adopt  and 
pursue  such  avocation  or  calling  as  he  may 
choose,  subject  only  to  the  restraints  nec- 
essary to  secure  the  common  welfare.  Frorer 
V.  People,  141  111.  171,  16  L.  R.  A.  492,  31 
N.  E.  395;  Com,  v.  Perry,  155  Mass.  117,  14 
L.  R.  A.  325,  31  Am.  St.  Rep.  533,  28  N.  £. 
1126;  People  v.  Qillson,  109  N.  Y.  389,  4 
Am.  St.  Rep.  465,  17  N.  E.  343;  Live  Stock 
D,  d  B,  Asso,  T.  Crescent  City  L.  8.  L,  d 
S,  H,  Co,  1  Abb.  (U.  S.)  398,  Fed.  Cas.  No. 
8,408;  Slaughter-House  Cases,  16  Wall.  36, 
21  L.  ed.  304;  Oodcharles  v.  Wigeman,  113 
Pa.  431,  6  Atl.  354;  State  ▼.  Goodwill,  33 
W.  Va.  179,  6  L.  R.  A.  621,  25  Am.  St.  Rep. 
863,  10  S.  £.  285.    Property,  in  its  broader 
sense,  is  not  the  physical  thing  which  may 
be  the  subject  of  ownership,  but  is  t^e  right 
of  dominion,  possession,  and  power  of  dispo- 
sition which  may  be  acquired  over  it;  and 
the  right  of  property  preserved  by  the  Con- 
stitution is  the  right,  not  only  to  possess 
and  enjoy  it,  but  also  to  acquire  it  in  a 
lawful  mode,  or  by  following  any  lawful  in- 
dustrial pursuit,  which  the  citizen  in  the 
exercise    of    the    liberty   guaranteed,    may 
choose  to  adopt."    In  Ritchie  v.  People,  155 
ni.  98,  29  L.  R.  A.  79,  46  Am.  St.  Rep. 
315,  40  N.  £.  454,  it  is  held:     "Statutes 
passed   in   pursuance  of  the   police   power 
must  have  some  relation  to  the  end  sought 
to  be  accomplished.     Where  the  ostensible 
object  is  to  secure  the  public  comfort,  wel- 
fare and  safety,  the  statute  must  appear  to 
be  adapted  to  that  end.  It  cannot  invade  the 
rights  of  persons  and  property  imder  the 
guise  of  a  mere  police  regulation  when  such 
is  not  the  effect."    In  the  opinion  it  is  said: 
"But  it  is  claimed  on  behalf  of  defendant  in 
error  that  this  section  can  be  sustained  as 
an  exercise  of  the  police  power  of  the  state. 
The  police  power  of  the  state  is  that  power 
which  enables  it  to  promote  the  health,  com- 
fort, safety,  and  welfare  of  society.  It  is  very 
broad  and  far-reaching,  but  it  is  not  without 
its  limitations.  Legislative  acts  passed  in  pur- 
suance of  it  must  not  be  in  conflict  with  the 
Constitution,  and  must  have  some  relation  to 
the  end  sought  to  be  accomplished;  that  is 
to  say,  to  the  comfort,  welfare,  or  safety  of 
society.     Where  the  ostensible  object  of  an 
enactment  is  to  secure  the  public  comfort, 
welfare,  or    safety,  it  must  appear  to    be 
adapted  to  that  end.    It  cannot  invade  the 
rights  of  person  and  property  under  the 
guise  of  a  mere  police  regulation,  when  it  is 
not  such  in  fact;  and  where  such  an  act 
takes  away  the  property  of  a  citizen,  or 
interferes  with  his  personal  liberty,  it  is 
the    province  of  the  courts  to    determine 
whether  it  is  really  an  appropriate  measure 
for  the   promotion  of  the  comfort,   safety. 
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and  welfare  of  society.  Lake  View  v.  Rose 
Hill  Cemetery  Co.  Vo  111.  191,  22  Am. 
Rep.  71;  2te  Jacobs,. 9S  N.  Y.  98,  60  Am. 
Rep.  636 ;  People  v.  Oillaon,  109  N.  Y.  389, 
4  Am.  St.  Rep.  465,  17  N.  E.  343."  Mr. 
Justice  Harlan,  in  declaring  the  anti-trust 
act  of  the  state  of  Illinois  unconstitutional 
and  void  in  the  recent  case  of  Connolly  v. 
Union  Sewer  Pipe  Co,  184  U.  S.  540,  46  L. 
ed.  679,  22  Sup.  Ct.  Rep.  431,  said:  "The 
question  of  constitutional  law  to  which  we 
have  referred  cannot  be  disposed  of  by  say- 
ing that  the  statute  in  question  may  be  re- 
ferred to  what  are  called  the  *police  powers' 
of  the  state,  which,  as  often  stated  by  this 
court,  were  not  included  in  the  grants  of 
power  to  the  general  government,  and  there- 
fore were  reserved  to  the  states  when  the 
Constitution  was  ordained.  But,  as  the 
Constitution  of  the  United  States  is  the  su- 
preme law  of  the  land,  anything  in  the  Con- 
stitution or  statutes  of  the  states  to  the 
contrary  notwithstanding,  a  statute  of  a 
stnte,  even  when  avowedly  enacted  in  the  ex- 
ercise of  its  police  powers,  must  yield  to 
the  law.  No  right  granted  or  secured  by 
the  Constitution  of  the  United  States  can 
be  impaired  or  destroyed  by  a  state  enact- 
ment, whatever  may  be  the  source  from 
which  the  power  to  pass  such  enactment 
may  have  been  derived.  'The  nullity  of 
any  act  inconsistent  with  the  Constitution 
is  produced  by  the  declaration  that  the  Con- 
stitution is  the  supreme  law.'  The  state 
lias  uiAdoubtedly  the  power  by  appropriate 
legislation  to  protect  the  public  morals,  the 
public  health,  and  the  public  safety;  but  if, 
by  their  necessary  operation,  its  regulations 
looking  to  either  of  those  ends  amount  to 
a  denial  to  persons  within  its  jurisdiction 
of  the  equal  protection  of  the  laws,  they 
must  be  deemed  unconstitutional  and  void. 
Oilhons  \.  Oyden,  9  Wheat.  1,  210,  6  L.  ed. 
23,  73;  Sinnot  v.  Davenport,  22  How.  227, 
16  L.  ed,  243;  Missouri,  K.  d  T.  R.  Co,  v. 
Haher,  169  U.  S.  613,  42  L.  ed.  878,  18  Sup. 
Ct.  Rep.  488."  True,  in  that  case  the  act 
under  consideration  was  declared  void  be- 
cause denying  equal  protection  under  the 
law;  but,  if  the  police  power  of  the  state 
of  Illinois  was  insufficient  to  uphold  the  act 
because  that  act  contravened  the  14th 
Amendment  to  the  Federal  Constitution, 
how  may  it  be  contended  the  same  source 
of  power  relied  upon  here  will  uphold  this 
act,  which  deprives  the  citizen  of  his  prop- 
erty without  due  process  of  law, — ^that  is, 
arbitrarily  denies  to  those  engaged  in  cer- 
tain branches  of  trade  and  business  the 
right  to  contract  with  relation  to  that  busi- 
ness and  their  private  property:  arbitrarily 
denies  the  right  to  po  conduct  their  business 
as  they  may  choose  without  injury  to  oth- 
ers; arbitrarily  and  unreasonably  interferes 
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with  the  liberty  of  private  contracts  not 
injurious  to  the  public  morals,  public 
health,  or  public  safety.  As  was  said  by 
McPherson,  J.,  in  Niagara  F.  Ins.  Co.  v. 
Cornell,  110  Fed.  816,  in  declaring  the  anti- 
trust act  of  Nebraska  unconstitutional  and 
void  upon  this  precise  ground:  "If  we  can- 
not acquire  property,  then  we  have  a  gov- 
ernment of  socialism.  And  how  can  we  ac- 
quire property,  or  enjoy .  the  property  we 
do  have,  without  the  right  of  contract?  If 
this  law  is  valid,  two  or  more  farmers  can- 
not agree  that  they  will  not  sell  their  wheat 
to  a  neighboring  mill  for  less  than  so  much 
per  bushel.  Two  or  more  farmers  cannot 
agree  that  the  live-stock  feeder  shall  not 
liave  their  com  only  at  a  certain  price. 
Blacksmiths  cannot  agree  that  they  will 
charge  so  much  for  shoeing  horses.  Noth- 
ing can  be  agreed  to  by  the  manufacturer, 
the  farmer,  gardner,  the  contractor,  con- 
sumer, or  laborer  to  prevent  the  reduction 
of  price.  Can  it  be  possible  that  such  leg- 
islation is  valid?  If  it  is  valid,  then  what 
becomes  of  the  provision,  'No  man  shall  be 
deprived  of  equal  protection  of  the  law,'  or 
of  that  other  provision,  'No  man  shall  be 
deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law?' "  As  was  said  by 
Judge  Catron  in  Wally  v.  Kennedy,  2  Yerg. 
555,  24  Am.  Dec.  511,  and  Vanzant  v.  Wad- 
del,  2  Yerg.  270:  "The  rights  of  every  indi- 
vidual must  stand  or  fall  by  the  same  rule 
or  law  that  governs  every  other  member  of 
the  body  politic  or  land  under  similar  cir- 
cumstances; and  every  partial  or  private 
law  which  directly  proposes  to  destroy  or 
affect  individual  rights,  or  does  the  same 
thing  by  affording  remedies  leading  to  simi- 
lar consequences,  is  unconstitutional  and 
void.  Were  it  otherwise,  odious  individ- 
luils  or  corporate  bodies  would  be  governed 
by  one  law ;  the  mass  of  the  conununity,  and 
those  3vho  made  the  law,  by  another ;  where- 
as a  like  general  law,  affecting  the  whole 
community  equally,  could  not  have  been 
passed."  "The  idea  of  a  people,  through 
their  representatives,  making  laws  whereby 
are  swept  away  the  life,  liberty,  and  prop- 
erty of  one  or  a  few  citizens,  by  which  nei- 
ther the  representatives  nor  their  other  con- 
stituents are  willing  to  be  bound,  is  too 
odious  to  be  tolerated  in  any  government 
where  freedom  has  a  name.  Such  abuses 
resulted  in  the  adoption  of  the  Magna  Char- 
ta  in  England,  .  .  .  which  is,  and  for 
centuries  has  been,  the  foundation  of  Eng- 
lish liberty.  Its  infraction  was  a  leading 
cause  why  we  separated  from  that  country, 
and  its  value  as  a  fundamental  rule  for  the 
protection  of  the  citizen  against  legislative 
usurpation  was  the  reason  of  its  adoption 
as  part  of  our  Constitution." 

The  argument  made  that  the  colossal  ag- 


922 


Kansas  Supreme  Coubt. 


June, 


gregations  of  capital  and  rapid  formation  of 
gigantic  industrial  trusts  of  recent  years 
have  created  public  alarm  and  widespread 
apprehension  of  danger,  calling  forth  pub- 
lic clamor  for  enactments  of  the  character 
in  question  by  the  legislature,  and  their 
enforcement  by  the  courts,  if  true,  is  with- 
out merit  here.  There  is  no  safety  to  the 
citizen  where  the  convictions  of  lawmakers, 
and  the  settled  principles  of  the  law  as 
enunciated  by  the  courts  as  well,  melt  away 
before  the  hot  breath  of  public  clamor. 

Again,  from  the  information  it  cannot  be 
determined  upon  what  act  of  the  legisla- 
ture the  prosecution  in  this  case  is  based. 
At  the  trial  the  court  not  only  gave  the 
jury  in  his  charge  the  anti-trust  act  of 
1897  above  discussed,  but  also  in  his  in- 
structions gave  to  the  jury  the  unlawful 
trust  and  combination  act  (Laws  1887, 
chap.  175),  found  in  chapter  145,  Gen.  Stat. 
1897  (Gen.  Stat.  1901,  §§  2427-2429), 
quoted  at  length  in  the  opinion.  By  instruc- 
tion No.  4  the  jury  are  directed  as  follows: 
"Gentlemen  of  the  jury,  you  are  instructed 
that  if  you  find  from  the  evidence  that  the 
defendant,  E.  J.  Smiley,  did,  on  or  about 
the  20th  day  of  November,  1900,  unlawfully 
enter  into  an  agreement,  contract,  and  com- 
bination, in  the  county  of  Rush  and  staU: 
of  Kansas,  with  certain  partnerships,  com- 
panies, corporations  of  grain  dealers  and 
grain  buyers  in  the  town  of  Bison,  in  the 
said  county  and  state ;  and  you  further  find 
that  the  said  parties  were  competitive  grain 
buyers,  dealers,  and  buyers,  to  pool  and  fix 
the  price  the  said  grain  dealers  and  buyers 
should  pay  for  grain  at  the  said  place,  and 
to  divide  between  them  the  net  earnings  of 
the  said  grain  dealers  and  grain  buyers, 
and  to  prevent  competition  in  the  purchase 
and  sale  of  grain  among  the  said  dealers  and 
buyers, — that  would  be  a  violation  of  chap- 
ter 145,  and  you  should  so  find,  and  find 
the  defendant  guilty."  That  this  act  of 
1887  is  clearly  unconstitutional  and  void 
because  denying  equal  protection  under  the 
law  is  scarcely  a  debatable  question.  It 
singles  out  one  class  of  persons  engaged  in 
domestic  trade  and  commerce  from  the  gen- 
eral class,  and  makes  acts  by  them  done 
criminal,  which,  if  done  by  other  members 
of  the  general  class,  remain  innocent.  That 
such  legislation  cannot  be  upheld  is  not 
only,  in  effect,  conceded  in  the  opinion,  but 
is  conclusively  settled  by  authority.  In 
Cowiolly  V.  Union  Sewer  Pipe  Co,  184  U.  S. 
540,  46  L.  ed.  679,  22  Sup.  Ct.  Rep.  431,  it 
is  said :  "We  conclude  this  part  of  the  dis- 
cussion by  saying  that  to  declare  that  some 
of  the  class  engaged  in  domestic  trade  or 
commerce  shall  be  deemed  criminals  if  they 
violate  the  regulations  prescribed  by  the 
state  for  the  purpose  of  protecting  the  pub- 
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lie  against  illegal  combinations  formed  to 
destroy  competition  and  to  control  prices, 
and  that  others  of  the  same  class  shall  not 
be  bound  to  regard  those  regulations,  but 
may  combine  their  capital,  skill,  or  acts  to 
destroy  competition  and  to  control  prices 
for  their  special  benefit,  is  so  manifestly 
a  denial  of  the  equal  protection  of  the 
laws  that  further  or  extended  argument  to 
establish  that  position  would  seem  to  be 
unnecessary."  Re  Orioe,  79  Fed.  627;  yi- 
agara  F.  Ins.  Co.  v.  Cornell,  110  Fed.  816. 
The  validity  of  this  act  of  1887  is  directly 
and  pointedly  challenged  by  the  record  and 
urged  upon  this  court  by  counsel  in  their 
briefs  and  at  the  oral  argument;  yet  this 
question  is  disposed  of  as  wholly  immaterial 
and  harmless  error.  Bv  what  means  this 
court  ascertained  what  inffaence  the  charge 
of  the  court  upon  the  act  of  1887  had  upon 
the  minds  of  the  jury  is  not  shown.  How 
it  determined  the  jury  would  have  convict- 
ed had  this  portion  of  the  charge  been  omit- 
ted, is  not  clear.  The  defendant  is  engaged 
in  the  grain  business.  The  act  of  1887  is 
directed  against  grain  dealers.  The  conspir- 
acy charged  in  the  information  is  one  with 
grain  dealers.  The  unlawful  acts  charged 
therein  relate  solely  to  the  grain  trade. 
All  the  evidence  found  in  the  record  per- 
tains to  the  grain  business,  and  yet 
escape  is  made  from  the  consideration  of 
the  validitv  of  the  act  of  1887  because  in 
the  judgment  of  the  court  the  defendant 
might  have  been  tried  and  convicted  under 
the  act  of  1897.  Section  236  of  the  Crimi- 
nal Code  (Gen.  Stat.  1901,  §  5681)  pro- 
vides: "The  judge  must  charge  the  jury 
in  writing,  and  the  charge  shall  be  filed 
away  among  the  papers  of  the  cause.  In 
charging  the  jury  he  must  state  to  them  all 
matters  of  law  which  are  necessary  for  their 
information  in  giving  their  verdict."  This 
court  has  held  that  the  failure  of  a  trial 
court,  although  not  requested  to  so  do,  to 
fully  instruct  the  jury  upon  the  law  govern- 
ing the  case  under  the  above  section,  is  ma- 
terial error.  State  v.  Orubby  55  Kan.  678. 
41  Pac.  951.  By  a  parity  of  reasoning,  and 
upon  general  principles,  it  must  be  true 
that  the  action  of  a  trial  court  upon  a 
criminal  prosecution  instructing  the  jury  to 
ascertain  and  determine  the  guilt  of  the  de- 
fendant by  a  statute  which  is  not  the  law, 
but  is  unconstitutional  and  void,  is  equally 
erroneous,  and  reversible  error. 

The  conviction  in  this  case  should  be  set 
aside. 

Petition  for  rehearing  denied. 

Affirmed    by    Supreme   Court   of    United 
States  February  20,  1905.      , 
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PEOPLE  of  the  State  of  Michigan 

V. 

Charles  H.  PRATT,  Plff,  in  Err, 
(133  Mich.   125.) 

The  Judse  -vrbo  convened  a  srand  Jury 
Tvlilcli  i«  inveatlaratins  a  crime  can- 
not be  permitted  to  slve  In  evidence 
a  confe««lon  niade  to  him  by  a  witness 
called  before  such  Jury,  who  is  sabseqaently 
Indicted  and  placed  on  trial,  where  the  wit- 
ness, being  unable  to  obtain  advice  from  a 
lawyer  in  whom  he  had  confidence,  went  to 
the  judge,  and,  upon  stating  hla  difficulty, 
was  told  by  the  Judge  that  he  could  give  him 
no  advice,  but  that  he  should  tell  the  truth, 
whereupon  the  witness  made  the  confession ; 
such  evidence  is  excluded  upon  the  grounds 
that  It  is  In  the  nature  of  a  confidential  com- 
munication from  client  to  counsel,  and  that 


it  was  received  by  the  Judge  in  his  official 
capacity,  as  having  charge  of  the  grand  Jury 
and  being  required  to  determine  what  testi- 
mony the  witnesses  before  it  might  be .  re- 
quired to  give. 

{Grant,  J.,  and  Hooker,  Ch.  J.,  dissent.) 
(May  12,   1903.) 

ERROR  to  the  Circuit  Court  for  Ingham 
County  to  review  a  judgment  convict- 
ing defendant  of  the  unlawful  use  of  money 
for  the  purpose  of  influencing  the  action  of 
members  of  the  legislature.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Alex.  J.  Oroeabeok,  for  plaintiff  in 
error : 

Proof  of  the  body  of  the  crime,  or,  as  it 
is  termed,  the  corpus  delicti,  cannot  be  made 


Note. — Admissibility  in  evidence  of  communi- 
cations made  to  persons  serving  in  a  judicial 
capacity. 

The  question  of  privilege  as  applied  to  com- 
munications between  an  attorney  and  his  client 
is  treated  generally  in  a  note  to  Diersteln  v. 
Schnbkagei,  6  L.  R.  A.  481,  where  the  authori- 
ties are  collected.  It  is  not  proposed,  there- 
fore, to  consider  the  general  subject  here,  ex- 
cept to  call  attention  to  some  constructions  of 
the  rule,  which  throw  light  upon  the  subject  of 
this  note.  The  principles  enunciated  in  the 
following  cases,  as  to  which  there  is  practically 
no  confiict  of  authority,  seem  decisive  of  the 
main  question. 

The  protection  afforded  communications  made 
to  attorneys  from  disclosure  in  court,  it  is 
said,  Is  not  based  upon  the  ground  that  they 
are  made  confidentially.  Barnes  v.  Harris,  7 
Cush.  576,  54  Am.  Dec.  734 ;  People  v.  Hess,  8 
App.  Div.  143,  40  N.  Y.  Supp.  486.  The  prin- 
ciple of  the  rule,  according  to  Chief  Justice 
Shaw,  is  that,  in  view  of  the  complexity  of  the 
laws  by  which  the  rights  and  duties  of  citi- 
zens are  governed,  and  the  importance  that 
they  be  permitted  to  avail  themselves  of  the 
superior  skill  and  learning  of  those  who  are 
sanctioned  by  the  law  as  its  ministers  and  ex- 
pounders, without  publishing  those  facts  which 
they  have  a  right  to  keep  secret,  but  which 
must  be  disclosed  to  a  legal  adviser,  the  law 
considers  it  good  policy  to  encourage  and  sanc- 
tion this  confidence  by  requiring  that  on  snch 
facts  the  mouth  of  the  attorney  shall  be  for- 
ever scaled.  Hatton  v.  Robinson,  14  Pick.  416, 
422,  25  Am.  Dec.  415. 

And  Lord  Brougham  said,  in  Greenough  v. 
Oaskell,  1  Myl.  &  K.  103,  that  the  rule  is  es- 
tablished **out  of  regard  to  the  Interests  of 
Justice,  which  cannot  be  upholden,  and  to  the 
administration  of  Justice,  which  cannot  go  on, 
without  the  aid  of  men  skilled  in  Jurisprudence, 
In  the  practice  of  the  courts,  and  in  those  mat- 
ters affecting  rights  and  obligations,  which  form 
the  subject  of  all  Judicial  proceedings.  If  the 
privilege  did'  not  exist  at  all,  everyone  would 
be  thrown  upon  his  own  legal  resources." 

Substantially  the  same  view  Is  presented  in 
the  following  cases :  Goddard  v.  Gardner,  28 
Conn.  172 ;  Connecticut  Mut.  L.  Ins.  Co.  v. 
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Schaefer,  iH  U.  S.  457,  24  L.  ed.  251 :  Verdelli 
V.  Gray's  Harbor  Commercial  Co.  115  Cal.  517, 
47  Pac.  364:  Crisler  v.  Garland,  11  Smedes  & 
M.  lo6,  49  Am.  Dec.  49;  McMannus  v.  State, 
2  Head.  213;  Doheny  v.  Lacy,  168  N.  Y.  223, 
61  N.  E.  258. 

Such  being  the  reason  for  the  rule,  it  is 
said,  In  Barnes  v.  Harris,  7  Cush.  578,  54  Am. 
Dec.  734,  the  rule  should  be  applied  to  those 
cases  only  which  fall  within  that  reason.  There- 
fore, the  court  refused  to  hold  a  communication 
to  a  student  in  an  attorney*s  olfice  as  within 
the  rule,  where  it  did  not  appear  that  such 
person  was  the  attorney's  agent  or  clerk. 

Likewise,  in  Schubkagel  v.  Diersteln,  131 
Pa.  46,  6  L.  R.  A.  481,  18  Atl.  1059,  it  is  said, 
that  confidential  communications  to  a  law  stu- 
dent, employed  to  advise  and  assist  a  plaintiff 
in  a  breach  of  promise  suit,  are  no  more  privi- 
leged than  communications  made  to  a  black- 
smith retained  in  a  like  service.  To  the  same 
effect  are  Sample  v.  Frost,  10  Iowa,  266,  and 
Hawes  v.  State,  88  Ala.  37,  7  So.  302. 

The  ground  upon  which  these  decisions  are 
based  is  that,  the  privilege  being  accorded  in 
the  interest  of  persons  needing  the  advice  and 
assistance  of  those  learned  in  the  law,  and  to 
advance  the  administration  of  Justice,  it  is 
applicable  only  where  the  relation  of  attorney 
and  client  exists,  or,  at  least,  is  believed  to 
exist ;  and  that  even  the  belief  of  its  existence 
cannot  obtain  where  the  person  whose  counsel 
is  sought  is  not  an  attorney.  Peek  v.  Boone,  90 
Ga.  707,  17  S.  E.  66;  Earle  v.  Grout,  46  Vt. 
113 ;  Thelsen  v.  Dayton,  82  Iowa,  74,  47  N.  W. 
801 ;  Sample  v.  Frost,  10  Iowa.  266. 

A  communication  to  a  magistrate,  by  one 
whose  business  he  usually  attended  to,  and  to 
whom  he  frequently  gave  advice  and  counsel, 
is  not  privileged,  since  the  rule  Is  applicable 
only  to  "disclosures  made  to.  practising  attor- 
neys for  the  purpose  of  obtaining  professional 
advice."  Plerson  v.  Steortz,  Morris  (Iowa) 
136. 

Llkewlbe.  a  communication  made  to  one  who 
was  not  known  to  be  an  attorney  at  the  time, 
and  by  whom  the  advice  was  gratuitously  given, 
has  been  held  not  privileged.  Union  P.  R.  Co. 
v.  Day.  68  Kan.  726,  75  Pac.  1021 ;  Hawes  v. 
State,  88  Ala.  37,  7  So.  302. 
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by  the  introduction  of  respondent's  admis- 
sions alone. 

People  V.  Lambert,  5  Mich.  349,  72  Am. 
Dec.  49;  People  v.  Lane,  49  Mich.  340,  13 
N.  W.  622 ;  People  v.  Parker,  67  Mich.  222, 
11  Am.  St.  Rep.  578,  34  N.  W.  720;  People 
V.  Hess,  85  Mich.  132,  48  N.  W.  181;  People 
V.  Isham,  109  Mich.  73,  67  N.  W.  819; 
Winslow  V.  State,  76  Ala.  47 ;  Mose  v.  State, 
36  Ala.  211 ;  Mattheics  v.  State,  55  Ala.  187, 
28  Am.  Rep.  698 ;  Johnson  v.  State,  59  Ala. 
37;  Ryan  v.  State,  100  Ala.  94,  14  So.  868; 
Harden  v.  State,  109  Ala.  51,  19  So.  494; 
People  V.  Simonsen,  107  Cal.  345,  40  Pac. 
440;  People  v.  Tapia,  131  Cal.  647,  63  Pac. 
1001;  Oray  v.  Com.  101  Pa.  380,  47  Am. 
Rep.  733;  Territory  v.  Farrell,  6  Mont.  12, 
9  Pac.  536;  Williams  v.  People,  101  111. 
382;  Campbell  v.  People,  159  111.  24,  50  Am. 
St.  Rep.  134,  42  N.  E.  123;  Gore  v.  People, 
162  111.  265,  44  N.  E.  500;  May  v.  People, 
92  111.  343;  People  v.  Hennessey,  15  Wend. 
147;  People  v.  Badgley,  16  Wend.  53;  Ber- 


gen  v.  People,  17  111.  427,  65  Am.  Dec.  672; 
Yoe  V.  People,  49  111.  410;  AfkierMm  v. 
£ffate,  72  Ga.  98;  Andrews  v.  People,  117 
111.  195,  7  N.  E.  265;  Cook  v.  fifta*«,  11  Ga. 
53,  56  Am.  Dec.  410;  Brady  v.  State,  32 
Tex.  Crim.  Rep.  264,  22  S.  W.  924;  People 
V.  Thrall,  50  Cal.  415;  Roberts  v.  People, 
11  Colo.  213,  17  Pac.  637;  United  States  v. 
Boese,  46  Fed.  917;  People  v.  Jaehne,  103 
N.  Y.  199,  8  N.  E.  374;  People  v.  O'.Vei/, 
109  N.  Y.  266,  16  N.  E.  68;  Sullivan  v. 
State,  58  Neb.  796,  79  N.  W.  721. 

Messrs.  Qninoy  A.  Smith  and  O.  J. 
H<»od  also  for  plaintiff  in  error. 

Mr.  W»tta  S.  Humphrey,  with  Messrs. 
Arthur  J.  Tuttle  and  Horace  M.  Ores, 
Attorney  General,  for  defendant  in  error: 

Defendant's  admissions  are  competent  evi- 
dence of  the  corpus  delicti  when  there  is 
substantial  and  material  corroboration  of 
the  confession  by  evidence  outside  of  the 
respondent's  confession  or  admissions. 

People  V.  Jaehne,  103  N.  Y.  199,  8  N.  E. 


It  has  been  held,  however,  where  one's  regu- 
lar employment  for  many  years  has  been 
the  practice  of  law  before  Justices  of  the  peace, 
although  not  admitted  to  practice  in  courts  of 
record,  that  communications  made  by  one  who 
seeks  his  aid  and  counsel,  in  answer  to  inquiries 
as  to  the  facts  concerning  his  alleged  offense, 
are  privileged.  Benedict  v.  State,  44  Ohio  St. 
679,  11  N.  E.  123. 

And  where  a  detective  represents  to  one  ac- 
cused of  crime  that  he  Is  a  celebrated  attorney, 
and,  in  the  conlidence  of  that  supposed  rela- 
tion, procures  from  the  accused  a  statement  of 
his  connection  with  the  crime,  the  communica- 
tion is  privileged.  People  v.  Barker,  60  Mich. 
277,  1  Am.  St.  Rep.  501,  27  N.  W.  589. 

Since  the  rule  Is  In  contravention  of  the  gen- 
eral rules  of  law,  and  has  a  tendency  to  pre- 
vent the  full  disclosure  of  the  truth,  it  is 
generally  held  that  it  Is  to  be  construed  strict- 
ly, and  is  not  to  be  extended  beyond  the  prin- 
ciple of  public  policy  upon  which  it  is  founded. 
"The  rule,"  says  Mr.  Starkie,  "is  strictly  con- 
fined to  counsel,  solicitors,  and  attorneys."  2 
Starkie,  £v.  229  To  the  same  effect  is  Foster 
V.  Hall,  12  Pick.  89,  22  Am.  Dec.  400. 

Not  only  must  the  person  applied  to  for  ad- 
vice be  in  fact  an  attorney,  but  the  relation  of 
attorney  and  client  must  exist  as  to  the  sub- 
ject of  the  communication.  And  it  neces- 
sarily follows  that  the  attorney  must  not  be 
disqualified  from  serving  as  such.  The  com- 
munication, to  be  privileged,  must  be  made  by 
the  client  to  his  attorney,  and  for  the  purpose 
of  obtaining  legal  advice.  Foster  v.  Hall,  12 
Pick.  89.  99,  22  Am.  Dec.  400;  Hatton  v.  Rob- 
inson, 14  Pick.  416,  423,  25  Am.  Dec.  415; 
Barnes  v.  Harris,  7  Cush.  576,  54  Am.  Dec.  734  ; 
Satterlee  v.  Biiss,  86  Cal.  489 ;  Sharon  v.  Shar- 
on, 79  Cal.  633,  22  Pac.  26,  131 ;  Ferguson  v. 
McBean,  91  Cal.  63,  14  L.  R.  A.  65,  27  Pac. 
518;  Patten  v.  Glover,  1  App.  D.  C.  466,  Af- 
firmed in  165  U.  S.  394,  41  L.  ed.  760,  17  Sup. 
Ct.  Rep.  411;  Skellie  v.  James.  81  Ga.  419, 
8  S.  B.  607 ;  Granger  v.  Warrington,  8  111.  299 ; 
Borum  v.  Fonts,  15  Ind.  50 ;  Relnhart  v.  John- 
son, 62  Iowa,  155,  17  N.  W.  452;  Wasson  v. 
Millsap,  77  Iowa,  762,  42  N.  W.  528 ;  McLellan 
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V.  Longfel^w,  32  Me.  494,  54  Am.  Dec.  599; 
Riley  V.  Conner,  79  Mich.  497,  44  N.  W.  1040 ; 
Alderman  v.  People.  4  Mich.  414,  69  Am.  Dec. 
321 ;  House  v.  House,  61  Mich.  69,  1  Am.  St. 
Rep.  570,  27  N.  W.  858;  Hanson  v.  Bean,  51 
Minn.  546,  38  Am.  St.  Rep.  516,  53  N.  W.  871  ; 
Coates  V.  Semper,  82  Minn.  460,  85  N.  W.  217 ; 
Crlsler  v.  Garland,  11  Smedes  &  M.  136,  49 
Am.  Dec.  49 ;  Rande!  v.  Yates,  48  Miss.  68r> ; 
Farley  v.  Peebles,  50  Neb.  723.  70  N.  W.  231  ; 
Heaton  v.  Find  lay,  12  Pa.  304 ;  Beeson  v. 
Beeson,  9  Pa.  279 ;  McMannus  v.  State,  2  Head. 
213;  Flack  v.  Nelll,  26  Tex.  275;  Henderson 
V.  Terry,  62  Tex.  285 ;  Coon  v.  Swan,  30  Vt. 
6;  Earle  v.  Grout,  46  Vt,  113;  Bray  ton  v. 
Chase,  8  Wis.  456. 

In  Calley  v.  Richards,  19  Beav.  401,  aIthou{;h 
a  communication  between  a  person  and  bU 
legal  adviser,  who  had  been  a  solicitor,  but 
who,  unbeknown  to  the  person  seeking  advice, 
had  ceased  to  practice.  Is  held  to  be  privileged, 
yet  the  master  of  the  rolls  said :  "If,  indeed,  a 
client  knows  that  the  person  with  whom  he 
communicates  Is  not  and  cannot  act  as  solicitor, 
of  course  the  communications  do  not  fall  within 
the  reason  of  the  rule,  and  are  not  privileged." 

And  where  an  attorney,  at  the  request  of  a 
neighbor,  if  Ives  him  friendly  advice,  without 
charging  ur  expecting  compensation,  a  com- 
munication made  to  him  under  snch  circumstan- 
ces is  not  privileged.  Coon  v.  Swan,  30  Vt 
6;  Oliver  v.  Cameron,  MacArth.  ft  M.  237; 
Hoffman  v.  Smith.  1  Calnes,  157 ;  Annesley  v. 
Anglesey  cited  In  MacNally,  Ev.  241. 

To  tax  a  lawyer's  courtesy  or  liberality  for 
advice  or  services  Is  not  to  employ  him.  In 
such  case  he  Is  "raided,"  not  retained,  and 
communications  made  to  him  under  snch  cir- 
cumstances are  not  privileged.  Brown  v.  Mat- 
thews, 79  Ga.  1,  4  S.  E.  13. 

In  Hatton  v.  Robinson.  14  Pick.  416.  423, 
25  Am.  Dec.  415.  It  Is  said,  so  strictly  is  this 
rule  applied,  that  in  a  late  case  a  communication 
made  to  obtain  information  as  tea  matter  of 
fact,  merely,  was  held  not  to  be  privileged,  al- 
though the  relation  of  attorney  and  client  ex- 
isted. 

The  foregoing  case  cites,   In   support  of  Its 
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374;  People  v.  O'Neil,  109  N.  Y.  251,  16 
N.  E.  68;  Sullivan  v.  State,  58  Neb.  796, 
79  N.  W.  721 ;  Flower  v.  United  States,  53 
C.  C.  A.  271,  116  Fed.  241;  6  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  582;  State  v.  Hall,  31 
W.  Va.  505,  7  S.  E.  422. 

Carpenter,  J.,  delivered  the  opinion  of 
the  court: 

Defendant  was  convicted  under  an  indict- 
ment in  which  he  was  charged  with  unlaw- 
fully and  corruptly  promising  the  sum  of 
$20,000  to  a  member  of  the  house  of  repre- 
sentatives of  the  state  of  Michigan,  with  in- 
tent to  influence  the  act,  vote,  decision,  and 
judgment  of  said  member,  in  his  legislative 
capacity,  on  a  certain  joint  resolution  then 
and  there  pending  in  the  house  of  repre- 
sentatives, and  with  unlawfully  and  cor- 
ruptly giving  said  sum  to  said  member  with 
8aid  intent  to  influence  his  action  on  said 
resolution.  Defendant  assigns  116  errors. 
We  deem  it  necessary,  however,  to  discuss 


but  one  of  these  assignments.  That  relates 
to  the  admission  of  the  testimony  of  Honor- 
able Rollin  H.  Person,  the  judge  of  the  Ing- 
ham county  circuit  court  at  the  time  the 
defendant  was  indicted.  Defendant  was 
subpcenaed  as  a  witness  before  the  grand 
jury.  Arthur  J.  Tuttle,  the  prosecuting  at- 
torney of  said  county,  testified :  "Mr.  Pratt 
said  to  me:  '1  would  like  to  talk  to  some 
attorney  before  I  go  before  the  grand  jury. 
I  have  been  up  to  see  Judge  Cahill,  and  for 
some  reason  he  could  not  talk  to  me  about 
it.  ...  I  would  like  to  see  someone  that 
I  have  confidence  in,  before  I  go  before  the 
grand  jury  and  give  my  testimony.  .  .  . 
Where  is  Judge  Person?  Couldn't  I  see 
him  and  talk  to  him?'  I  took  him  .  .  . 
to  Judge  Person's  room,  .  .  .  and  intro- 
duced him  to  Judge  Person,  and  they  were 
together  for  some  time,  and  Mr.  Pratt  then 
went  back  before  the  grand  jury."  Before 
Judge  Person  testified,  he  said:  "While  it 
is  immaterial  to  me  personally,  I  think  I 


position,  the  case  of  Bramweil  v.  Lucas,  2  Barn. 
A  C.  745,  where  it  Is  said:  "Whether  the 
privilege  extends  to  all  coDfidential  communica- 
tions between  attorney  and  client  or  not,  there 
Is  no  doubt  that  it  is  confined  to  communica- 
tions, and  to  communications  to  the  attorney 
In  his  character  of  attorney.  A  question  for 
lei^l  advice  may  come  within  the  description 
of  a  confidential  communication,  because  it  is 
part  of  the  attorneyts  duty,  as  attorney,  to 
i^lve  advice ;  but  a  question  for  Information  as 
to  matter  of  fact,  as  to  a  communication  the 
attorney  had  made  to  others,  where  the  com- 
munication might  have  been  made  by  any  other 
per9on  as  well  as  an  attorney,  and  where  the 
character  or  office  of  attorney  has  not  been 
called  into  action,  has  never  been  held  within 
the  protection,  and  Is  not  within  the  principle 
upon  which  the  privilege  Is  founded." 

Nor  can  the  relation  of  attorney  and  client 
be  said  to  exist  when  the  attornev  whose  ad- 
vice Is  asked  refuses  to  serve.  A  communi- 
cation made  to  one  after  his  declaration,  that 
be 'cannot  and  will  not  act  as  the  party's  at- 
torney. Is  not  privileged.  Farley  v.  Peebles,  50 
Neb.  728,  70  N.  W.  231 ;  Tbelsen  v.  Dayton,  82 
Iowa,  74,  47  N.  W.  891;  Ellis  v.  Stote,  92 
Tenn.  85,  105,  20  S.  W.  500. 

Of  course,  if  the  communication  be  made  by 
reason  of  the  anticipated  employment  of  one 
as  attorney,  by  a  person  seeking  his  aid  and  ad- 
vice, It  would  be  privileged  whether  the  at- 
torney is,  or  is  not,  employed.  Peek  v.  Boone, 
90  Ga.  767,  17  S.  E.  66;  Cross  v.  Rlgglns,  50 
Mo.  835;  Denver  Tramway  Co.  v.  Owens,  20 
Colo.  107,  128,  36  Pac.  848,  855;  Sheehan  v. 
Allen,  67  Kan.  712,  74  Pac.  245;  Thorp  v. 
Ooewey,  65  111.  611. 

To  recapitulate,  the  foregoing  authorities  es- 
tablish the  following  principles  of  construction, 
for  determining  the  applicability  of  th^  rule  of 
privilege : 

First.  That  It  is  the  relation  of  attorney  and 
client,  rather  than  the  repose  of  confidence  in 
the  person  to  whom  the  communication  Is 
made,  that  determines  the  question  of  privi- 
lege. 

Second.  That  the  relation  of  attorney  and 
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client  can  be  said  to  exist,  within  the  rule  of 
privilege,  only  when  the  person  applied  to  for 
advice  Is  qualified  to  serve  in  the  capacity  of 
counsel,  solicitor,  or  attorney. 

Third.  That  the  rule  is  to  be  strictly  con- 
strued, and  should  not  be  extended  to  communi- 
cations which  are  not  within  the  reason  upon 
which  the  rule  Is  based. 

Applying  these  principles  of  construction  to 
communications  made  to  persons  acting  in  a 
Judicial  capacity,  It  would  seem  that  the  pre- 
ponderance of  authority  Is  on  the  side  of  the 
dissenting  opinion  in  People  v.  Pbatt.  A 
Judge  being  disqualified  from  practising  either 
as  barrister  or  counselor,  the  relation  of  at- 
torney and  client  cannot  exist  as  between  him 
and  a  party  coming  to  him  for  counsel.  And 
if.  as  in  People  v.  Pbatt,  the  Judge  informs  the 
party  seeking  his  advice,  before  any  communica- 
tion Is  made,  that  he  cannot  advise  him,  and 
that  he  "had  better  see  an  attorney,"  any  com- 
munication thereafter  made  should  be  deemed 
outside  the  rule,  under  the  authorities  above 
cited. 

The  only  case  directly  in  point,  which  we  have 
been  able  to  find.  Is  that  of  People  v.  Hess, 
8  App.  Dlv.  143,  40  N.  Y.  Supp.  486,  6  Misc. 
246,  26  N.  Y.  Supp.  630.  There  a  prisoner 
charged  with  homicide,  being  brought  before  a 
magistrate,  who  had  acted  as  his  attorney  in 
other  matters,  requested  him  to  take  his  case. 
This  the  magistrate  refused  to  do  because  of 
his  office.  Subsequently  the  prisoner,  when  In 
Jail,  again  sent  for  him,  and,  after  being  told 
by  the  magistrate  that  he  could  not  and  would 
not  be  his  attorney  or  counsel  in  the  matter, 
said  that,  because  of  ills  confidence  In  him,  he 
wanted  to  send  a  communication  to  a  person 
named.  Thereupon  the  defendant  related  to 
the  magistrate  certain  facts  about  the  shooting, 
which  he  wished  him  to  tell  such  person.  The 
magistrate  did  the  errand,  and  brought  back 
a  reply.  *  The  communication  thus  sent,  and 
the  Interview  which  took  place  when  the  reply 
was  reported  to  the  defendant,  constituted  the 
evidence  which  it  was  claimed  was  privileged. 
The  court  says :  **Tbere  Is  no  doubt  of  the 
materiality  of  the  evidence.     Clearly,   accord- 
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ought  to  raise  the  question  whether  I  should 
state  matters  that  came  to  me  in  that  wav, 
when  I  was  on  the  bench;  that  is,  whether 
it  is  against  public  policy  for  me  to  be  re- 
quired to  state  them.  .  .  .  Mr.  Pratt 
said  that  he  was  before  the  grand  jury,  and 
wanted  to  get  some  advice.  I  said,  *Mr. 
Pratt,  I  cannot  give  you  any  advice.*  He 
stood  a  moment,  irresolute,  and  I  said,  'I 
will  say  this  to  you,^that  you  are  not 
obliged  to  say  anything  before  the  grand 
jury  to  criminate  yourself.'  He  said  he 
knew  that,  but  he  wanted  advice  as  to  what 
course  he  ought  to  pursue  for  his  benefit. 
I  said  'Mr.  Pratt,  you  had  better  see  an  at- 
torney.' He  said:  'I  have  seen  an  attor- 
ney here,  but  got  no  advice  from  him.  I  am 
not  acquainted  with  the  attorneys  here,  and 
I  don't  know  how  much  they  may  be  em- 
ployed in  these  matters  by  various  parties 
against  my  interest, — ^where  they  would  con- 
flict our  interests.'  'Well,'  I  said,  *I  cannot 
give  you  any  advice  as  to  what  you  ought 
to  do  for  your  personal  benefit,  but  you  are 
not  obliged  to  testify  to  anything  that  will 
incriminate  yourself;  but,  if  you  do  testify, 
I  will  say  this  much  to  you :  Tell  the  truth, 
whatever  it  is.'  He  stood  a  moment,  and 
burst  into  tears,  like  a  baby,  and  said,  That 
is  the  last  thing  my  wife  said  to  me  before 
I  left  home, — was  to  tell  the  truth,  what- 
ever I  told,'  and  he  dropped  into  a  chair  and 
cried;  and  in  a  moment  he  straightened  up 
and  he  said:  'I  must  tell.  I  won't  stand 
this  any  longer.'  And  he  went  right  on 
rapidly  and  told  his  story."  At  this  point, 
defendant's  counsel  objected  to  Judge  Per- 
son's testimony  on  the  ground  that  the  com- 
munication   in    question    was    confidential, 


and  its  disclosure  forbidden  on  grounds  of 
public  policy.  The  trial  court  ruled  that 
there  was  nothing  exempting  Judge  Person 
from  testifying  (to  which  ruling  defendant 
excepted),  and  he  proceeded  and  detailed 
the  statement  made  to  him  by  defendant. 
The  testimony  detailing  this  statement  oc- 
cupies about  314  pages  of  the  printed  record. 
It  may  be  described  briefly  as  follows:  De- 
fendant, with  the  co-operation  of  a  certain 
prominent  state  official,  planned  to  corruptly 
secure  the  adoption  of  a  certain  joint  reso- 
lution. To  carry  out  this  plan,  defendant 
delivered  drafts  to  the  amount  of  $20,000 
to  a  prominent  member  of  the  house  of  rep- 
resentatives. 

It  is  to  be  noted  that  the  purpose  of  the 
defendant  (though  this  does  not  appear  to 
have  been  known  to  Judge  Person)  was  **to 
talk  with  someone  he  had  confidence  in." 
It  is  obvious,  too,  that  this  confidence  was 
given  by  reason  of  Judge  Person's  profession 
and  official  position,  and  of  the  advice  given 
by  him  to  defendant.  Is  the  communica- 
tion made  under  these  circumstances  to  be 
regarded  as  confidential,  and  its  disclosure 
forbidden  by  principles  of  public  policy? 
Counsel  for  the  people  has  neither  in  his 
argument  nor  brief  endeavored  to  sustain 
the  ruling  of  the  court  below.  He  has  taken 
a  course  which  merits  the  highest  commen- 
dation. Apparently  doubtful  of  the  pro- 
priety of  the  ruling  permitting  this  disclos- 
ure, he  has  not  endeavored  to  support  it  by 
inapplicable  argument  or  authority.  He 
has  contented  himself  with  saying:  "This 
matter  received  the  careful  attention  of 
counsel  in  the  court  below.  The  court  ad- 
mitted the  testimonv.      It  is  for  this  court 


Ing  to  tbe  evidence  of  Hailenbeck  [the  magis- 
trate]»  the  relation  of  attorney  and  client  did 
not  exist  between  the  defendant  and  Hailen- 
beck as  to  the  affair  then  under  consideration, 
and  the  defendant  was  distinctly  so  informed. 
The  fact  that,  an  to  other  matters,  the  relation 
may  have  existed,  does  not  confer  the  privilege 
here,— especially  when  the  relation  here  is  dis- 
tinctly repudiated  to  the  party.  .  .  .  The 
fact  simply  that  the  communication  is  confiden- 
tial is  not  enough." 

The  proposition  that  the  rule  of  privilege 
is  not  applicable  to  communications  made  to  a 
person  who  is  disqualified,  by  reason  of  his 
official  position,  from  serving  as  an  attorney,  is 
further  supported  by  the  case  of  Wilson  v. 
Rastall,  4  T.  R.  753.  In  that  case  the  trial 
court  refused  to  permit  an  attorney  to  pro- 
duce in  evidence  certain  letters,  which  had 
been  communicated  to  him  in  consequence  of 
the  defendant's  consulting  him  professionally ; 
but  he  had  declined  employment,  because  he 
was  under-sheriff,  and  a  material  witness.  On 
appeal,  l^ord  Kenyon,  Ch.  J.,  in  revising  the 
ruling  of  the  trial  judge,  said :  *'In  order  to 
show  that  the  privilege  extends  beyond  the 
case  of  an  attorney  and  client,  a  hard  case 
has  been  pressed  upon  our  feelings,  of  confi- 
dence reposed  In  a  friend.  But  if  a  friend 
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could  not  reveal  what  was  imparted  to  him  In 
confidence,  what  is  to  become  of  many  cases, 
even  affecting  life.  ...  I  therefore  think 
that  this  privilege  is  only  allowed  in  the  case  of 
attorney  and  client.'*  And  Buller,  J.,  said : 
"The  question  therefore  here  is,  whether  B. 
Handley  were  privileged  with  respect  to  any 
person.  As  to  W.  Handley,  he  certainly  was 
not ;  for  he  said  that  the  witness  neither  was, 
nor  could  be,  his  attorney,  because  he  was  at 
that  time  acting^  as  under-sheriff.  Neither  was 
he  privileged  as  to  this  defendant  for  the  same 
reason ;  and  though  it  was  said  that  the  defend- 
ant (by  W.  Handley)  consulted  him  in  his  pro- 
fession as  a  confidential  person,  the  meaning 
of  that  was  that,  as  B.  Handley  was  more  con- 
versant with  business  of  this  kind  than  those 
who  were  not  of  his  profession,  W.  Handley  cod- 
suUed  him,  but  did  not  employ  him  as  an  at- 
torney. ...  As  B.  Handley  was  neither 
the  attorney  of  W.  Handley,  nor  of  the  defend- 
ant, I  am  of  opinion  that  he  was  improperly 
prevented  from  producing  the  letters  in  ques- 
tion." 

And  in  Pierson  v.  Steortz,  Morris  (Iowa> 
136,  it  is  said  that  the  rule  is  applicable  only 
to  disclosures  made  to  "practising  attorneys."' 
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to  say  whether  or  not  that  decision  was  cor- 
rect. If  it  was  correct,  there  is  no  error 
in  this  case.  If  incorrect,  the  conviction 
should  be  set  aside  and  defendant  dis- 
charged, for  without  this  testimony  another 
conviction  cannot  be  obtained.'' 

It  seems  to  us  that  the  principle  which 
prohibits  the  disclosure  of  communications 
between  attorney  and  client  prohibits  the 
disclosure  under  consideration.  That  prin- 
ciple is  found  in  the  common  law,  and  is  not 
confined  in  its  application  to  cases  where 
the  technical  relation  of  attorney  and  client 
exists.  In  the  case  of  People  v.  Barker,  60 
Mich.,  at  page  297,  I  Am.  St.  Rep.,  at  page 
513,  27  N.  W.,  at  page  546,  this  court,  speak- 
ing through  Mr.  Justice  Champlin,  said: 
"Confidential  communications  made  in  reli- 
ance upon  the  supposed  relation  of  attorney 
and  client,  whether  the  party  assuming  to 
act  as  such  is  an  attorney  or  not,  are  ex- 
cluded updn  the  plainest  principles  of  jus- 
tice." The  principle  extends  to  communica- 
tions made  under  the  erroneous  belief  that 
the  party  consulted  had  consented  to  act  as 
counsel.  Smith  v.  Fell,  2  Curt.  Eccl.  Rep. 
667.  The  privilege  is  not  confined  to  com- 
munications made  for  the  purpose  of  ob- 
taining advice.  It  extends  to  "Conununica- 
tions  made  to  an  attorney  in  the  course  of 
any  professional  employment,  .  .  .  and 
which  may  be  supposed  to  have  been  drawn 
out  in  consequence  of  the  relation  in  which 
the  parties  stand  to  each  other."  Williams 
V.  Fitch,  18  N.  Y.,  at  page  551.  It  is  not 
material  that  no  fee  has  yet  been  paid  or  is 
to  be  paid.  Sargent  v.  Hampden,  38  Me. 
581;  Wade  v.  Ridlejf,  87  Me.  368,  32  Atl. 
975;  Davis  v.  Morgan,  19  Mont.  141,  47 
Pac.  793. 

Have  these  principles  any  application  to 
the.  question  under  consideration  ?  Defend- 
ant informed  Judge  Person  that  he  wished 
advice  as  to  what  course  he  should  pursue 
for  his  benefit.  When  advised  by  Judge 
Person  to  see  an  attorney,  he  made  known 
the  circumstances  which  prevented  his  act- 
ing in  accordance  with  this  advice.  There- 
upon Judge  Person  said:  "I  cannot  give 
you  any  advice  as  to  what  you  ought  to  do 
for  your  personal  benefit,  but  you  are  not 
obliged  to  testify  to  any  thing  that  will  in- 
criminate yourself;  but,  if  you  do  testify,  I 
will  say  this  much  to  you:  Tell  the  truth, 
whatever  it  is."  This  statement  of  Judge 
Person  was  obviously  advice,  and  it  was 
advice,  which  properly  should,  and  in  this 
case  did,  come  from  a  lawyer  to  a  layman 
who  desired  to  be  advised.  It  is  immate- 
rial that  the  advice  is  so  simple  that  an 
intelligent  layman  could  have  given  it.  This 
would  perhaps  characterize  the  best  legal 
advice  that  ever  was  given,  but  it  would  be 
legal  advice  none  the  ]ess.  If  it  were  true 
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that  the  course  of  action  prescribed  by  this 
advice  was  the  only  proper  course  to  pur- 
sue, a  relation  of  confidence  nevertheless 
resulted  from  its  being  given.  But  it  is 
not  true  that  the  course  of  action  prescribed 
by  this  advice  is  the  only  course  an  honest 
law^rer  might  have  advised  defendant  to  fol- 
low. It  is  quite  conceivable  that  a  lawyer 
having  regard  to  the  personal  interests  of 
defendant,  acting  from  the  highest  motives, 
might  have  said:  "Testify  to  nothing  that 
is  not  true,  but,  if  you  are  asked  to  testify 
to  anything  that  may  incriminate  you,  I 
advise  you  to  decline  to  answer,  upon  that 
ground."  It  is  clear  that  defendant  then 
and  there  decided  to  adopt  and  act  upon  the 
advice  which  Judge  Person  had  given  him, 
and,  as  a  result,  gave  his  confidence,  and 
made  the  communication  under  considera- 
tion. 

If  Judge  Person  had  not  been,  as  he  was, 
the  judge  of  the  circuit  court  for  the  county 
of  Ingham,  who  had  convened-  the  grand 
jury,  the  principles  of  law  above  referred  to 
would  have  prevented  his  disclosing  the 
communication  respondent  made  to  him.  It 
is  true  that  Judge  Person's  position  as 
judge  of  the  circuit  court  prevented,  his  be- 
coming, in  law,  respondent's  attorney.  But 
it  did  not,  in  fact,  prevent  his  advising  re- 
spondent what  course  to  pursue.  How  is 
the  principle  which  regards  as  confidential 
communications  between  attorney  and  client 
affected  by  the  fact  that  the  attorney  in  this 
case  was  also  a  judge?  If  it  be  true  that 
the  fact  that  the  attorney  was  the  judge 
prevented  his  legally  acting  as  attorney,  it 
is  also  true  that  the  fact  that  he  occupied 
that  position  gave  an  increased  weight  to 
his  advice.  The  reasons  for  regarding  as 
confidential  communications  made  in  con- 
sequence of  advice  from  an  ordinary  attor- 
ney apply  with  full  force,  and  are  re-en- 
forced by  others,  when  that  advice  emanates 
from  an  attorney  who  is  also  a  judge.  The 
law  protects  these  communications  as  con- 
fidential, because  of  the  nature  of  the  confi- 
dence which  exists  between  the  client  and 
the  attomev  of  his  choice.  That  confidence 
is  not  diminished,  but  is  increased,  when 
the  advice  is  given  by  the  judge  authorized, 
not  merely  to  express  an  opinion,  but  to 
declare  the  law.  Not  often  will  a  judge 
undertake  to  give  legal  advice.  Circum- 
stances may,  however,  as  in  this  case,  make 
it  his  duty  to  give  it.  When  they  do,  he 
will  not,  in  any  technical  sense,  become  the 
attorney  of  the  person  to  whom  it  was  given. 
But  if,  as  a  result  of  such  advice,  he  re- 
ceives the  confidence  of  that  person,  the 
principles  of  public  policy  applicable  to  at- 
torney and  client  require  that  confidence  to 
be  respected. 

I  think  our  decision  in  this  case  might  be 
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based  on  another  ground,  viz.,  the  communi- 
cation under  consideration  is  privileged 
because  made  to  the  judge  in  control  of  the 
deliberations  of  the  grand  jury  before  whom 
defendant  had  been  called  as  a  witness.  De- 
fendant, wishing  advice  as  to  what  testi- 
mony he  should  give  before  the  grand  jury, 
and  having  no  opportunity  to  consult  a  law- 
yer of  his  own  choice,  went  directly  to 
Judge  Person,  who  had  the  power  to  compel 
him  to  testify.  See  People  ex  rel.  Taylor 
V.  Forbes,  143  N.  Y.  219,  38  N.  E.  303; 
Miniers  v.  People,  139  111.,  at  page  365,  29 
N.  £.  45.  If  defendant  had  gone  before  the 
grand  jury,  and  had  refused  to  answer  ques- 
tions put  to  him,  his  right  to  persist  in  such 
refusal  would  have  been  determined  by 
Judge  Person.  See  above  cases.  It  is 
obvious  that  whatever  Judge  Person  thus 
leamed-^-and  in  that  event  he  would  have 
learned  what  testimony  defendant  had  given 
— ^would  have  been  privileged.  If  in  that 
manner  Judge  Person  had  learned  all  that 
he  did  by  the  communication  under  consid- 
eration, the  entire  disclosure  would  have 
been  privileged.  Is  it  to  be  said  that,  be- 
cause defendant  anticipated  his  dilemma, 
and  obtained  this  advice  shortly  before  it 
was  necessary  to  act  upon  it,  he  thereby 
loses  the  privilege  which  he  would  other- 
wise have  had?  I  do  not  think  so.  I  think 
we  should  look  upon  Judge  Person  as  the 
judge  in  charge  of  the  grand  jury,  the  ad- 
vice given  by  him  as  advice  respecting  tes- 
timony to  be  given  before  said  grand  jury, 
and  that  we  should  therefore  decide  that 
the  communication  made  in  consequence 
thereof  is  privileged,  in  accordance  with  the 
principle  that  governs  testimony  before  said 
grand  jury. 

It  follows  from  this  reasoning  that  there 
was  error  in  receiving  the  testimony  of 
Judge  Person;  and  inasmuch  as,  according 
to  the  statement  of  counsel,  and  according 
to  our  own  judgment  of  the  record,  there 
can  be  no  conviction  without  this  testimony, 
the  conviction  will  not  only  be  set  aside, 
but  the  defendant  loill  he  discharged  from 
custody. 

Montsomery  and  Moore,  JJ.,  concur 
with  Carpenter,  J. 

Grajit,  J.,  dissenting: 

A  grand  jury  had  been  summoned  by  the 
circuit  court  of  Ingham  county,  Judge  Per- 
son presiding.  One  of  the  subjects  under 
investigation  by  the  grand  jury  was  an  at- 
tempt to  bribe  legislators  to  secure  the  pas- 
sage of  a  certain  bill  then  pending  before 
the  legislature.  The  respondent  was  the 
agent  of  and  represented  a  corporation  in 
the  attempt  to  secure  the  passage  of  this 
bill.  Undoubtedly  the  respondent  believed 
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that  he  was  summoned  a^  a  witness  before 
the  grand  jury  to  testify  in  regard  to  this 
transaction.     Before  going  before  the  grand 
jury  he  went  to  the  presiding  judge,  and 
made  a  voluntary  confession  of  his  crime. 
He  knew  that  the  presiding  judge  could  not 
act  as  his  attorney  or  counsel,  any  more 
than  could  the  prosecuting  attorney.      To 
hold  that  he  believed  that  the  judge  could 
so  act  would  be  a  reflection  upon  the  re- 
spondent's common  sense  and  intelligence. 
He  was  a  man  of  age  and  experience,  and 
the  trusted  agent  of  a  large   corporation. 
I  do  not  think  that  it  can  be  said,  under 
this  record,  that  he  approached  the  presid- 
ing judge  and  made  his  confession  with  any 
idea  that  he  stood  to  him  in  that  confession 
in  the  relation  of  client  and  attorney.    The 
confession  was  made,  not  onlv  without  any 
threats  or  promises,  or  even  inducements, 
but  after  the  presiding  judge  had  told  him 
that  he  could  not  advise  him;  thus  practi- 
cally saying  to  him:     ''You  know  that  the 
relation  between  us  is  not  that  of  client  and 
attorney,  and  cannot  be,  and  that  whatever 
you  say  to  me  is  not  privileged,  under  the 
law."      Everyone  knows   that  a  presiding 
judge  cannot  advise  litigants,  for  it  would 
disqualify  bim  from  sitting  in  the  case.     It 
is  immaterial  what  the  motive  of  respond- 
ent was  in  making  this  confession, — whether 
he  did  it  from  sting  of  conscience,  or  from 
repentance   for  his   error,   or   a  desire    to 
escape   sentence,  or  in  order   to   obtain   a 
lighter  one.     The  confession  was  not  made 
as  an  informer,  for  the  purpose  of  causing 
an  investigation  into  the  crime  of  others. 
It  was  no  less  a  confession,  pure  and  simple, 
because   it   involved   other   participants    in 
the  crime.      As  against  such  participant.^, 
the  confession  would  not  be  competent  evi- 
dence,— at  least  until  a  conspiracy  had  been 
established  by  other  evidence.     Confessions 
are   potent   evidence   of   guilt  when    made 
voluntarily,   without  threats,   promises,   or 
duress.      See  Daniels  v.  State,  6  Am.  St. 
Rep.  238,  and  note   (78  Ga.  98). 

It  will  be  conceded  that  there  is  no  stat- 
ute of  this  state  covering  the  case.  The 
only  statutory  privileged  communication^^ 
are  where  a  confession  is  made  to  a  prie^i^t 
"in  the  course  of  discipline  enjoined  by  the 
rules  or  practice  of  such  denomination"  to 
which  such  priest  belongs  (Gomp.  Laws. 
§  10,180),  and  information  acquired  by  a 
physician  in  attending  a  patient  in  his  pro- 
fessional character,  which  information  must 
be  necessary  to  enable  him  to  prescribe 
(Comp.  Laws,  §  10,181).  Under  these  stat- 
utes, confessions  of  crime  made  to  a  physi- 
cian, not  necessary  for  the  physician's  pre- 
scription, or  to  a  priest,  not  in  accordance 
with  the  discipline  of  his  church,  would  be 
competent.     At  the  common  law,  communi- 
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cations  to  clergymen  and  physicians  were 
not  privileged.  1  Greenl.  Ev.  16th  ed. 
8  247a.  The  question  of  communications 
by  a  layman  to  his  priest  arose  in  the  Eng- 
lish courts,  and  the  court  said :  ^*It  was  not 
to  be  supposed  for  a  single  moment  that  a 
clergyman  had  any  right  to  withhold  infor- 
mation from  a  court  of  law.  It  was  a 
principle  of  our  jurisprudence  that  justice 
should  prevail,  and  no  unrecognized  priv- 
ilege could  be  allowed  to  stand  in  the  way 
of  it."  Normanahaiw  v.  NarmanshaWf  69 
L.  T.  N.  S.  468,  The  common  law  throws 
the  mantle  of  secrecy  over  two  classes  of 
communications,  viz.,  between  lawyer  and 
client  and  between  government  officials  and 
informers.  What  is  the  basis  of  this  rule 
of  the  conmion  law?  Such  communications 
are  not  excluded  for  the  protection  of  crimi- 
nals, but  solely  on  the  ground  of  public  pol- 
icy. Many  efforts  have  been  made  before 
the  courts  to  ascertain  who  informed  gov- 
ernment officials  of  frauds  and  crimes 
against  the  government,  but  the  testimony 
has  been  universally  excluded,  not  for  the 
purpose  of  protecting  the  informer  against 
prosecutions,  but  solely  because  public  pol- 
icy requires  that  this  information,  so  essen- 
tial to  protect  the  government  from  frauds 
and  crimes,  should  not  be  made  public;  oth- 
erwise the  government  would  suffer,  for  it  is 
evident  that  but  few,  if  any,  would  give  such 
information  if  they  knew  that  it  could  be 
made  the  basis  of  a  libel  suit,  or  could  be 
used  against  them  in  other  ways.  See  Wor- 
thington  v.  Scribner,  109  Mass.  487,  12  Am. 
Rep.  736;  Rex  v.  Akera,  6  Esp.  125,  note; 
Atty,  Gen.  v.  Brianty  15  Mees.  &  W.  169; 
Robinson  v.  May,  2  Smith,  3;  Beatson  v. 
Skene,  5  Hurlst.  k  N.  838.  In  Shingle- 
meyer  v.  Wright,  124  Mich.  230,  50  L.  R.  A. 
129,  82  N.  W.  887,  we  said:  "The  defend- 
ant did  not  make  these  statements  for  repe- 
tition. He  made  them  for  the  exclusive  use 
and  benefit  of  the  trusted  and  sworn  officers 
of  the  law.  They  should  have  been  forever 
locked  in  their  breasts,  and  never  disclosed; 
otherwise,  few  persons  would  dare  to  dis- 
close to  an  officer  the  name  of  a  suspect,  or 
anything  they  had  learned  about  his  charac- 
ter." This  rule  also  covers  communications 
made  to  those  in  authority,  relative  to  the 
character  and  conduct  of  a  party  applying 
for  a  public  office.  Earl  v.  V<i8a,  1  Shaw, 
229;  Gam  v.  Lockard,  108  Mich.  196,  65  N. 
W.  764;  Pollaaky  v.  Minchener,  81  Mich. 
280,  9  L.  R.  A.  102,  21  Am.  St.  Rep.  516,  46 
N.  W.  5;  Bacon  v.  Michigan  C.  B,  Co.  66 
Mich.  166,  33  N.  W.  181 ;  Wieman  v.  Mabec, 
45  Mich.  484,  40  Am.  Rep.  477,  8  N.  W.  71. 
This  case  is  not  within  the  principle  of 
those  above  cited.  Evidence  of  these  com- 
munications is  rejected  "upon  the  ground  of 
public  policy,  because  greater  mischiefs 
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would  probably  result  from  requiring  or 
permitting  its  admission  than  from  any  re- 
fusal to  receive  it."  23  Am.  &  Eng.  Enc. 
Law,  2d  ed.  50. 

The  rejection  of  this  testimony  is  sought 
upon  the  basis  of  the  existence  of  the  rela- 
tion of  attorney  and  client.  The  authori- 
ties hold  that  "it  is  absolutely  essential,  [in 
order  to  make  the  communication  privi- 
leged] that  the  relation  of  attorney  and  cli- 
ent should  have  existed,"  and  that  "the 
communication  must  also  be  made  solelv  on 
account  of  the  relation  of  attorney  and  cli- 
ent, and  for  the  purpose  of  obtaining  pro- 
fessional assistance  or  advice,"  etc.  23 
Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  58,  62,  and 
authorities  there  cited;  Bramwell  v.  Lucas, 
4  Dowl.  &  R.  367.  If  that  relation  existed, 
the  evidence  is  inadmissible;  otherwise  it  is 
admissible.  There  is  no  privilege  for  a  con- 
fidential communication,  merely  as  such.  1 
Greenl.  Ev.  16th  ed.  $  248.  It  is  not  a  ques- 
tion of  sentiment,  but  of  law.  The  lan- 
guage of  Lord  Camden,  quoted  in  Greenleaf 
on  Evidence,  is  appropriate  here:  "It  is 
not  befitting  the  dignity  of  this  high  court 
of  justice  to  be  debating  the  etiquette  of 
honor  at  the  same  time  when  we  are  trying 
lives  and  liberties."  1  Greenl.  Ev.  §  248. 
There  must  be  found  some  well- recognized 
rule  of  the  common  law,  founded  upon  com- 
mon sense  and  justice,  which  justifies  the 
exclusion  of  a  voluntary  confession  of 
crime.  Public  policy  protects  communica- 
tions between  lawyer  and  client  from  the 
eyes  of  the  public,  because  they  are  regard- 
ed as  essential  to  enable  the  lawyer  to 
make  a  proper  defense  for  him.  It  -does  not 
protect  confessions  or  communications 
where  that  relation  does  not  exist,  no  mat- 
ter how  close  any  other  relation  between  the 
parties  to  it  may  be,  or  what  the  purpose 
may  be  in  making  the  confession.  No  sa- 
credness  attaches  to  the  confession  of  a 
criminal,  and,  when  he  seeks  protection 
from  its  consequences,  he  must  show  his 
privilege  to  be  within  some  well-recognized 
rule  of  law.  I  do  not  believe  in  extending 
the  rule  for  his  protection,  but,  rather,  in 
restricting  it  for  the  protection  of  the  pub- 
lic. Chief  Justice  Shaw  said  that  the  com- 
munication, to  be  privileged,  must  be  "with 
a  view  to  obtain  his  advice  and  opinion  in 
matters  of  law  in  relation  to  his  legal 
rights,  duties,  and  obligations,  whether  with 
a  view  to  the  prosecution  or  defense  of  a 
suit,  or  other  lawful  object.  .  .  .  This 
principle  we  take  to  be  this:  That  so  nu- 
merous and  complex  are  the  laws  by  which 
the  rights  and  duties  of  citizens  are  gov- 
erned, so  important  is  it  that  they  should 
be  permitted  to  avail  themselves  of  the  su- 
perior skill  and  learning  of  those  who  are 
sanctioned  by  the  law  as  its  ministers  and 
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expounders,  both  in  ascertaining  their 
rights  in  tlie  country,  and  maintaining  them 
most  safely  in  courts,  without  publishing 
those  facts  which  they  have  a  right  to  keep 
secret,  but  which  must  be  disclosed  to  a  le- 
gal adviser  and  advocate  to  enable  him  suc- 
cessfully to  perform  the  duties  of  his  office, 
that  the  law  has  considered  it  the  wisest 
policy  to  encourage  and  sanction  this  confi- 
dence, by  requiring  that  on  such  facts  the 
mouth  of  the  attorney  shall  be  forever 
sealed.  To  the  rule  as  thus  stated  we  are 
still  inclined  to  adhere.  But  the  privilege 
of  exemption  from  testifying  to  facts  actu- 
ally known  to  the  witness  is  in  contraven- 
tion to  the  general  rules  of  law.  It  is 
therefore  to  be  watched  with  some  strict- 
ness, and  is  not  to  be  extended  beyond  the 
limits  of  that  principle  of  policy  upon 
which  it  is  allowed.  It  is  extended  {o  no 
other  person  than  an  advocate  or  legal  ad- 
viser, and  those  persons  whose  intervention 
is  strictly  necessary  to  enable  the  client 
and  attorney  to  communicate  with  each 
other  as  an  interpreter,  agent,  or  attorney's 
clerk.  And  this  privilege  is  confined  to 
counsel,  solicitors,  and  attorneys,  when  ap- 
plied to  as  such,  and  when  acting  in  that 
capacity.  Wilson  v.  Roratall,  4  T.  R.  753. 
.  .  .  And  so  strictly  is  the  rule  held  that 
the  privilege  extends  only  to  communica- 
tions made  by  the  client  to  his  attorney, 
for  the  purpose  of  obtaining  legal  advice, 
that  in  a  late  case  it  was  held  that  a  com- 
munication made  by  a  client  to  his  attor- 
ney, not  for  the  purpose  of  asking  his  legal 
advice,  but  to  obtain  information  as  to  a 
matter  of  fact,  is  not  privileged,  and  may 
be  disclosed  by  the  attorney  if  called  as  a 
witness  in  a  cause.  Brwmwell  v.  Lucas,  2 
Bam.  &  C.  745."  Hat  tan  v.  Robinson,  14 
Pick.  416,  25  Am.  Dec.  415. 

As  applied  to  this  case,  the  relation  of 
client  and  attorney  is  the  only  basis  upon 
which  the  confession  can  be  held  privileged. 
How  can  this  relation  be  held  to  exist  in  the 
face  of  the  fact  that  the  respondent  knew 
he  was  not  talking  to  Judge  Person  as  his 
lawyer;  and  most  certainly  did  he  know 
this,  when  the  judge  promptly  told  him  that 
he  could  not  advise  him.  Not  only  did  the 
judge  plainly  tell  him  this  once,  but  also 
told  him  he  had  better  see  an  attorney;  and 
after  respondent  said  he  had  seen  an  attor- 
ney, but  got  no  advice  from  him,  etc,  the 
judge  again  said,  emphatically,  "I  cannot 
give  you  any  advice  as  to  what  you  ought 
to  do  for  your  personal  benefit;"  and  after 
all  this  the  respondent  told  his  story  of  the 
crime.  I  cannot  yield  my  assent  to  the  ex- 
istence of  a  relation  between  this  respond- 
ent and  Judge  Person  which  neither,  in  my 
judgment,  believed  to  exist. 

I  have  carefully  examined  the  authorities 
07  L.  R.  A. 


to  find  under  what  circumstances  judges  are 
privileged  from  testifying  as  to  matters 
which  take  place  before  them,  and  the  only 
privilege  I  find  accorded  to  them  is  that^  on 
grounds  of  public  policy,  they  cannot  be 
called  on  to  state  what  occurred  before 
them  in  court.  1  Greenl.  £v.  16th  ed.  fi  254c. 

I  find  one  case  which  is  somewhat  in 
point.    State  v.  Chambers,  45  La.  Ann.  36, 

II  So.  944.  That  case,  in  its  facts,  is  al- 
most the  counterpart  of  this,  except  that  in 
that  case  the  judge  sought  the  respondent, 
while  in  this  the  respondent  sought  the 
judge.  The  respondent  was  charged  with 
the  crime  of  murder.  The  district  judge, 
before  whom  he  was  first  tried,  visited  the 
respondent  in  prison,  and  communicated  with 
him.  Upon  the  second  trial,  presided  over 
by  the  judge's  successor,  he  (the  judge) 
was  placed  upon  the  stand  as  a  witness. 
The  objection  was  made,  not  that  the  com- 
munication was  privileged,  but  that  the  pres- 
ence of  the  judge  in  his  official  capacity  in 
the  prison  intimidated  the  respondent,  so 
that  his  answers  were  not  free  and  volun- 
tary. The  court,  in  disposing  of  the  case, 
said:  "We  find  no  legal  and  valid  reason 
to  set  aside  the  verdict  ox%  this  account. 
His  testimony  shows  that  he  warned  and 
cautioned  the  defendant,  and  that  he  con- 
versed freely  and  voluntarily."  What  dif- 
ference, in  principle,  does  it  make  whether 
the  judge  sought  the  respondent  to  obtain, 
if  he  could,  a  confession,  or  whether  the 
respondent  sought  the  judge  to  voluntarily 
make  a  confession?  The  only  difference  be- 
tween the  two  cases  is  that  in  this  case  the 
respondent  made  the  communication  after 
twice  being  told  by  the  judge  that  he  could 
give  him  no  advice,  while  in  the  other  case 
the  respondent  made  the  communication 
without  asking  any  advice. 

The  fact  that  a  grand  jury  was  believed 
to  be  investigating  this  crime  is  of  no  sig- 
nificance. The  same  rule  would  apply  if 
there  had  been  no  grand  jury,  and  no  sus- 
picion of  the  crime  or  of  the  respondent's 
guilt.  Suppose  a  case  of  murder  or  bur- 
glary, and  the  criminal,  for  any  reason 
whatever,  seeks  the  presiding  judge  within 
whose  jurisdiction  the  crime  was  commit- 
ted, and  confesses  the  crime,  after  being 
told  that  he  can  give  him  no  advice;  is  the 
judge's  mouth  sealed, — should  it  be  sealed? 
Must  a  heinous  crime  go  unpunished,  under 
the  protection  of  privileged  communica- 
tions, where  no  relation  of  lawyer  and  cli- 
ent existed  or  could  exist?  Would  not  the 
judge,  under  such  circumstances,  be  re- 
quired by  all  considerations  of  public  policy 
to  disclose  the  confession? 

I  do  not  think  there  is  any  error  upon 
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the  record,  and  the  conviction  should  be  af- 
firmed. 


J. 


Hooker,  Ch.  J.,  concurred  ^ith  Grant, 


A.    L.    ].AKEY    COMPANY 
r. 

City  of  KALAMAZOO,  Plff,  in  Err. 


( 


Micb. 


) 


1.  A  mniilcipal  corporation  -vrblch  1ta« 
utilised  a  streant  to  carry  olf  the  «nr- 
facc  ^(rater  falling  within  its  watershed, 
and,  for  the  maintenance  of  the  pnhlic  health, 
has  cleaned  its  bed.  Is  not  liable  to  a  ri- 
parian owner  for  failure  to  remove  obstruc- 
tions placed  in  the  stream  by  another  ripa- 
rian owner  so  that  the  water  is  dammed  back 
to  the  injury  of  the  former. 

2.  A  mnnlclpal  corporation  -vrhlcli 
tnrna  Into  a  Mtream  flo^ivlns  thronsh 
It  atorni  ae-vrera  front  streeta  -vrAthln 
the  ^ateralied  of  the  stream  Is  not 
bound  to  remove  the  sand  and  dihrU  carried 
into  the  stream  by  the  water  for  the  purpose 
of  protecting  riparian  owners  from  Injury  by 
overflow  of  the  stream. 

(December  30,  1904.) 

ERROR  to  the  Circuit  Court  for  Kalama- 
zoo County  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  injuries  to  plaintiff'^ 
property,  which  was  alleged  to  have  been 
caused  by  the  overflow  of  a  stream  through 
defendant's  negligence.     Reversed, 

Statement  by  Grant,  J.: 

The  appellant's  statement  of  the  case  is 
not  disputed,  and  we  therefore  adopt  it.  It 
is  aa  follows: 

This  is  an  action  for  permitting  Arcadia 
creek  to  overflow  its  banks  and  flood  the 
plaintiff's  cellar.  Plaintiff  had  verdict  and 
judgment  for  $1,7 GO.  Arcadia  creek  is  a 
natural  water  course,  draining  a  portion  of 
the  area  of  the  defendant  city.  The  city  is 
situated  in  a  valley.  The  creek  has  always 
carried  off  the  rainfall  within  its  natural 
area,  and,  as  the  community  grew,  streets 
were  paved  and  laid  out  across  the  creek, 
and  the  gutters  from  the  streets  were  con- 
nected with  it.  Later,  as  the  city  grew, 
underground  waterways  known  as  **storm 
sewers*'  were  installed  (which  served  sub- 
stantially the  same  purpose  as  the  old  gut- 
ters) which  were  also  connected  with  the 
creek,  but  no  sewer  or  gutter  connected  with 
it  drained  any  area  except  the  natural  wa-. 


Note. — As  to  rights  and  duties  of  munici- 
palities with  respect  to  surface  water,  see,  .in 
this  series,  Johnson  v.  White,  65  L.  R.  A.  250, 
and  note, 
67  L.  R.  A. 


tershed.  The  creek  passes  through  a  thick- 
ly settled  business  portion  of  the  defendant 
city,  and  substantially  all  the  large  build- 
ings of  the  city  are  within  the  drainage 
area  of  the  creek.  The  territory  occupied 
by  these  buildings  has  been  gradually  built 
up,  and  the  water  which  falls  upon  the 
roofs  of  the  buildings  collects  and  is  dis<r 
charged  in  some  instances  into  the  sewerB^ 
but  usually  on  the  pavements,  from  whence 
by  gutter  or  storm  sewer  it  finds  its  way  in- 
to the  creek.  On  June  18  and  July  2, 
1902,  heavy  rains  fell  within  the  drainage 
area,  and  the  creek  overflowed  its  banks  at 
or  near  the  plaintiff's  place  of  business,  and 
the  water  ran  into  its  cellar,  whereby  it 
claims  damage.  The  city,  although  it  has 
never  admitted  tliat  it  was  bound  so  to  do, 
has,,  as  a  health  measure,  always  cleaned 
the  water  courses  within  the  city,  and  very 
shortly  before  the  18th  of  June,  1002,  the 
creek  was  thoroughly  cleaned  by  the  city 
employees,  with  the  one  exception  that  at 
tiie  building  occupied  by  the  Harrow  Spring 
Company,  which  faces  on  Edwards  street  in 
said  city,  and  which  is  but  a  few  rods  from 
plaintiff's  place  of  business,  the  workmen 
were  unable  to  reach  the  bed  of  the  creek, 
because  for  a  considerable  distance  there 
were  private  storage  sheds  built  entirely 
over  it.  The  sheds  had  been  over  the  creek 
for  a  number  of  years,  and  entirely  upon 
private  property,  and  there  was  no  method 
of  cleaning  it  at  this  place  unless  the 
floor  of  the  sheds  was  removed.  Upon  in- 
spection, the  city  employees  discovered  that 
there  were  stored  within  the  sheds  harrow 
teeth  and  other  iron  material,  and  in  such 
a  manner  that  it  was  impossible  for  them 
to  reach  the  bed  of  the  creek.  After  the 
floods  the  Harrow  Spring  Company  moved 
from  their  place  of  business,  and  then  the 
floor  of  these  sheds  was  taken  up,  and  it 
was  discovered  that  harrow  teeth  had  fallen 
through  the  floor  into  the  creek  in  such  a 
manner  as  to  catch  dihria  and  drift  mate- 
rial, making  a  dam,  which  undoubtedly  to 
some  extent  caused  the  flood. 

The  court  instructed  the  jury  that  the 
city  had  the  legal  right  to  turn  the  surface 
waters  of  this  watershed  of  the  creek  into 
the  creek,  and  that  it  had  turned  no  more 
of  the  surface  water  into  it  than  it  was 
justified  in  so  doing.  The  court  also  in- 
structed the  jury  that,  if  they  found  that 
the  city  permitted  the  creek  "to  become  and 
be  so  obstructed  on  the  days  in  question, 
and  that  the  obstruction  caused  the  creek 
to  overflow  its  banks  and  damage  the  plain- 
tiff's property,  then  the  plaintiff  would  be 
entitled  to  recover;  provided  you  further 
And  that  the  rain  storms  which  happened 
on  those  days  were  such  as  might  ordina- 
rily   have   bern   expected   to   occur   in   this 
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latitude,  although  happening  at  rare  inter- 
vals." He  further  instructed  them  that,  if 
the  rainfall  was  unprecedented,  and  would 
have  caused  the  creek  to  overflow  notwith- 
standing the  obstructions,  then  the  defend- 
ant was  not  liable.  He  also  instructed  them 
that  it  was  the  duty  of  the  city  to  keep  the 
creek  reasonably  clear  and  free  from  ob- 
structions, and  that  it  was  responsible  for 
the  obstructions  by  the  Harrow  Spring  Com- 
pany. 

Mr.  WilUam  B.  Fox,  with  Mr.  Harry 
C.  Howard,  for  plaintiff  in  error: 

Plaintiff  cannot  recover  in  this  case,  be- 
cause in  all  that  the  city  did  in  its  corpo- 
rate capacity  within  the  drainage  area  of 
this  brook  in  opening  and  paving  streets 
and  gutters  it  was  performing  a  govern- 
mental duty. 

Wilson  V.  Waterbury,  73  Conn.  416,  47 
Atl.  687. 

A  city  is  not  liable  for  injuries  caused  by 
a  defect  or  insufficiency  in  the  plan  or  sys- 
tem of  drainage  adopted  under  authority 
conferred  by  the  legislature,  or  which  are  a 
necessary  result  of  the  exercise. of  the  au- 
thoritv  so  conferred. 

Gould,  Waters,  §  261 ;  Johnston  v.  Dis- 
tHct  of  Columbia,  118  U.  S.  19,  30  L.  ed. 
75,  6  Sup.  Ct.  Rep.  923. 

A  municipal  corporation  is  not  liable  to 
the  owner  of  land  upon  a  stream  for  the 
overflow  of  his  property  by  the  stream,  and 
to  which  it  has  conducted  its  surface  drain- 
age, if  no  more  than  the  natural  amount  of 
water  finds  its  way  into  the  stream,  al- 
though the  flow  is  hastened,  and  a  consider- 
able amount  of  soil  is  washed  into  the 
stream,  which  to  some  extent  obstructs  its 
flow. 

Wheeler  v.  Worcester,  10  Allen,  603; 
Cumberland  v.  Willison,  50  Md.  138,  33  Am. 
Rep.  304;  Butler  v.  Worcester,  112  Mass. 
541;  Diamond  Match  Co.  v.  2^eiv  Haven,  55 
Conn.  510,  3  Am.  St.  Rep.  70,  13  Atl.  409; 
Kellogg  v.  New  Britain,  62  Conn.  232,  24 
Atl.  990;  Fisk  v.  Hartford,  69  Conn.  375, 
38  L.  R.  A.  474,  37  Atl.  983;  Piatt  Bros.  v. 
Waterbury,  72  Conn.  531,  48  L.  R.  A.  691, 
77  Am.  St.  Rep.  335,  45  Atl.  154;  Watson 
v.  New  Milford,  72  Conn.  561,  77  Am.  St. 
Rep.  345,  45  Atl.  167:  Strohl  v.  Ephrata, 
178  Pa.  50,  35  Atl.  713;  Com.  ex  ret.  Ty- 
rone V.  Stevens,  178  Pa.  543,  36  Atl.   166. 

No  action  lies  against  the  city  for  fail- 
ure to  keep  a  public  sewer  and  cesspool  in 
repair,  whereby  waste  water  accumulates 
and  flows  into  the  cellar  of  a  neighboring 
house  not  connected  with  drain. 

Barry  v.  Lowell,  8  Allen,  128,  85  Am.  Dec. 
C90. 

The  citv  is  not  liable  where  the  drain  is 
sufficient  for  ordinary  purposes,  not  floods. 
67  L.  R.  A. 


Watson  V.  Kingston,  114  N.  Y.  88,  21  N. 
E.  102 ;  Madison  v.  Ross,  3  Ind.  236,  54  Am. 
Dec.  481;  Cold  Water  v.  Tucker,  38  Mich. 
474,  24  Am.  Rep.  601;  Powers  v.  Council 
Bluffs,  50  Iowa,  197;  German  Theological 
School  V.  Dubuque,  64  Iowa,  739,  17  N.  \V. 
153;  Haney  v.  Kansas  City,  94  Mo.  334,  7 
S.  VV.  417;  Taubert  v.  St.  Paul,  68  Minn. 
519,  71  N.  W.  664;  Scott  v.  Proro  City,  14 
Utah,  31,  45  Pac.  1005:  Jordan  v.  Mt. 
Pleasant,  15  Utah,  449,  49  Pac.  746;  Allen 
V.  Chippewa  Falls,  52  Wis.  430,  38  Am.  Rep. 
748,  9  N.  W.  284:  Savannah  v.  Cleary,  67 
Ga.  153. 

If  a  city  or  town  makes  provision  for 
carrying  otf  the  surface  water  of  its  streets 
and  highways,  which  proves  insufficient,  and 
such  water  overflows  upon  the  land  of  an 
adjoining  proprietor  to  his  injury,  he  will 
have  no  right  of  action. 

Gould,  Waters,  3d  ed.  §  270;  Barry  v. 
Lowell,  8  Allen,  127,  85  Am.  Dec.  690;  Mills 
V.  Brooklyn,  32  X.  Y.  489;  Kavanagh  v. 
Brooklyn,  38  Barb.  232;  Acker  v.  Newcas- 
tle, 48  Hun,  312 ;  Schmidt  v.  Rowse,  35  Mo. 
App.  288 ;  Fair  v.  Philadelphia,  88  Pa.  309. 
32  Am.  Rep.  455;  Carr  v.  Northern  Liber- 
ties, 35  Pa.  324,  78  Am.  Dec.  342;  J. Wen  v. 
Minneapolis,  24  Minn.  254;  Atchison  v.  Chal- 
liss,  9  Kan.  603. 

A  municipal  corporation  is  not  liable  in 
damages  for  a  failure  to  enact  ordinances 
with  reference  to  subjects  within  its  ju- 
risdiction, or  a  failure  to  enforce  ordi- 
nances after  their  enactment. 

20  Am.  &  Eng.  Enc.  Law,  p.  1198;  Fi- 
field  V.  Phofnix,  4  Ariz.  283,  24  L.  R.  A.  430, 
36  Pac.  916;  Rivers  v.  Augusta,  65  Ga.  37C. 
38  Am.  Rep.  787;  Taylor  v.  Cumberland, 
64  Md.  68,  54  Am.  Rep.  759,  20  Atl.  1027 ; 
Bines  v.  Charlotte,  72  Mich.  278,  1  L.  R.  A. 
844,  40  N.  VV.  333;  HUrman  v.  St.  Louis, 
137  Mo.  494,  38  S.  W.  1102;  Moran  v.  Pull- 
man Palace  Car  Co.  134  Mo.  641,  33  L.  R. 
A.  755,  56  Am.  St.  Rep.  543,  36  S.  W.  659: 
Carroll  v.  St.  Louis,  4  Mo.  App.  191;  Hill 
V.  Charlotte,  72  N.  C.  55,  21  Am.  Rep.  451: 
Levy  V.  New  York,  1  Sandf .  465 :  Peck  v. 
Austin,  22  Tex.  261,  73  Am.  Dec.  261 ;  Jones 
V.  Williamsburg,  97  Va.  722,  47  L.  R.  A. 
294,  34  S.  E.  883;  Kelley  v.  Milwaukee,  IS 
Wis.  83. 

The  nonexercise  of  a  power  granted  by 
the  legislature  creates  no  liability. 

Gould,  Waters,  §  270;  Lynch  v.  Neir 
York,  76  N.  Y.  60,  32  Am.  Rep.  271;  Mills 
V.  Brooklyn,  32  N.  Y.  489;  Flagg  v.  Wor- 
cester, 13  Gray,  001;  Roll  v.  Augusta,  34 
Ga.  326;  Fair  v.  Philadelphia,  88  Pa.  309, 
32  Am.  Rep.  455. 

A  town  is  not  liable  for  the  obstruction 
of  the  passage  of  water  through  a  culvert 
under  a  highway,  which  causes  the  water  to 
overflow   the  land  of  an   adjoining  owner. 
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where  the  obstruction  is  caused  by  a  rail- 
road company,  that  owns  land  adjoining  the 
highway,  in  filling  up  a  ravine  on  its 
land,  which  constituted  a  natural  channel 
for  the  water  from  the  culvert  under  the 
highway. 

Haynea  v.  Burlington,  38  Vt.  350;  Coon- 
ley  V.  Albany,  132  N.  Y.  145>  30  N.  E.  382.: 
Buchert  v.  Boyertotcn,  1  Monaghan  (Pa.) 
577,  17  Atl.  190. 

A  municipal  corporation,  being  a  govern- 
ment agency,  is  not  liable  to  an  action  for 
damages  sustained  by  the  torts  of  its  offi- 
cers or  agents^  unless  it  is  made  so  by  stat- 
utory provision. 

Little  Rock  v.  Willis,  27  Ark.  572;  Stev- 
ens V.  Muskegon,  111  Mich.  72,  36  L.  R.  A. 
777,  69  N.  W.  227;  Detroit  v.  Blackehy,  21 
Mich.  84,  4  Am.  Rep.  450;  Webb  v.  Detroit 
Bd.  of  Health,  116  Mich.  516,  72  Am.  St. 
Rep.  541,  74  N.  W.  734;  Taggart  v.  Fall 
River,  170  Mass.  325,  49  N.  E.  622;  Pettin- 
gell  V.  Chelsea,  161  Mass.  368,  24  L.  R.  A. 
426,  37  N.  E.  380;  Oalveston  v.  Posnainsky, 
62  Tex.  118,  50  Am.  Rep.  517;  Ogg  v. 
Lansing,  35  Iowa,  495,  14  Am.  Rep.  499. 

I'he  true  test  should  be  whether  the  thing 
from  which  the  injury  is  allied  to  have  re- 
sulted was  undertaken  purely  for  public 
benefit  and  advantage,  and  not  for  the  bene- 
fit of  the  corporation. 

BovDord  V.  Worcester,  153  Mass.  426,  12 
L.  R.  A.  160,  25  Am.  St.  Rep.  651,  27  N. 
E.  11;  Qilpatrick  v.  Biddeford,  86  Me.  534, 
30  Atl.  99;  Murtaugh  v.  St,  Louis,  44  Mo. 
470. 

Messrs.  Osbom  ft  Mills,  for  defendant 
in  error: 

A  city  has  no  more  right  to  invade,  or 
cause  the  invasion  of,  private  property  than 
an  individual. 

Rice  V.  Flint,  67  Mich.  401,  34  N.  W. 
719;  Defer  v.  Detroit,  67  Mich.  346,  34  N. 
VV.  680 ;  Burford  v.  Grand  Rapids,  53  Mich. 
98,  51  Am.  Rep.  105,  18  N.  W.  571;  Ashley 
V.  Port  Huron,  35  Mich.  296,  24  Am.  Rep. 
552;  Seaman  v.  Marshall,  116  Mich.  327, 
74  N.  W.  484;  Noonan  v.  Albany,  79  N.  Y. 
470,  35  Am.  Rep.  540;  Barton  v.  Syracuse, 
36  N.  Y.  54;  Jones,  Neg.  Mun.  Corp.  H  143, 
and  note;  Clay  v.  St.  Albans,  43  W.  Va. 
539,  64  Am.  St.  Rep.  883,  27  S.  E.  368;  6 
Ballard,  Real  Prop.  890:  Waycross  v.  Houk, 
113  Ga.  963,  39  S.  E.  577. 

Gh*ant,  J.,  delivered  the  opinion  of  the 
court : 

The  overflow  of  the  creek  so  as  to  flood 
the  basement  of  plaintiff's  building  was 
caused  either  by  a  great  rainfall,  or  by  the 
obstruction  of  the  Harrow  Spring  Company, 
or  both  combined.  Of  course,  but  for  the 
heavy  rains  the  overflow  would  not  have 
occurred.  It  is  very  probable  that  but  for 
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the  obstruction  the  water  would  have  re- 
mained within  the  banks  of  the  creek.  The 
evidence  is  that  no  such  flooding  had  be- 
fore been  known.  Plaintiff's  manager  tes- 
tified that  it  had  occupied  the  building 
ever  since  it  was  built:  that  it  had  never 
had  a  flood  to  that  extent  before;  that  only 
once  before  had  the  water' reached  its  base- 
ment, and  that  was  about  two  years  pre- 
vious; that  that  overflow  was  caused  by  a 
blockade  in  the  bed  of  the  creek  by  a  firm 
named  Bush  A  Patterson,  who  were  build- 
ing a  mill,  and  had  lumber  and  brick  piled 
across  the  creek.  After  the  first  flood  plain- 
tifl"  took  no  steps  to  remove  its  material 
from  its  basement,  because,  as  its  manager 
testified,  **they  did  not  think  they  would 
have  another  flood  right  on  the  heels  of  the 
flrst.  We  never  had  any  damage  before; 
it  had  never  been  flooded  before ;  and,  basing 
my  judgment  upon  the  line  of  my  former 
experience,  I  certainly  did  not  think  it 
would  happen  so  soon  again." 

The  rule  is  conceded  to  be  that  a  munici- 
pality is  not  responsible  for  damages 
caused  by  unexpected  and  unusual  rain- 
falls, but  only  for  those  which  experience 
has  shown  are  liable  to  occur.  Coldu^ater 
v.  Tucker,  36  Mich.  474,  24  Am.  Rep.  601; 
Seaman  v.  Marshall,  116  Mich.  327,  74  N. 
VV.  484.  It  was  not  claimed  by  the  defend- 
ant in  the  court  below,  and  is  not  now 
claimed,  that  the  court  erred  in  leaving  to 
the  jury  the  question  whether  the  rainfall 
was  unprecedented,  or  one  which  might  have 
been  expected  to  occur,  although  happen- 
ing at  rare  intervals. 

Two  questions  are  raised:  First.  Was 
the  defendant  liable  for  the  obstruction  of 
the  creek  by  the  Harrow  Spring  Company? 
The  defendant  did  not  cause  the  obstruc- 
tion. It  was  not  aware  of  it  until  after 
that  company  had  removed  the  contents  of 
its  warehouse,  built  over  the  creek,  and  the 
defendant  had  been  able  to  reach  the  bed  of 
the  creek  from  the  inside,  the  only  way  it 
appears  by  which  it  could  be  reached  and 
cleaned.  ITie  Harrow  Spring  Company 
owned  both  banks  and  the  bed  of  the  stream. 
So  long  as  it  did  not  interfere  with  the 
natural  flow  of  the  water,  it  had  the  right 
to  erect  buildings  over  it.  The  building  it- 
self did  not  interfere  with  the  natural  flow. 
The  defendant  had  no  control  over  the  creek 
(except  that  inherent  in  municipal  corpo- 
rations under  the  police  power)  to  cause  it 
to  be  cleaned  for  the  protection  of  the 
health  of  its  inhabitants.  Even  under  its 
charter  it  could  only  "regulate,  improve, 
alter,  widen,  or  change  the  channel  of  Arca- 
dia brook,  ...  on  making  compensa- 
tion to  persons  whose  property  was  taken 
I  for  such  purposes."  The  fact  that  it  had 
'  caused  the  stream  to  be  cleaned  for  sani- 
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tary  reasons  did  not  make  it  the  duty  o€  the 
city  to  protect  owners  of  land  from  the 
overflow  of  water  naturally  emptying  into 
it.  The  creek  had  not  been  appropriated 
by  the  city  for  the  purpose  of  sewerage.  It 
was  no  more  liable  in  damages  to  riparian 
owners  for  water  running  into  it,  under  the 
circumstances  of  this  case,  than  it  would 
be  for  emptying  its  surface  water  into  the 
Kalamazoo  river,  where  its  general  sewer- 
age is  conducted.  The  riparian  owners 
along  such  streams  are  entitled  to  use  them 
for  any  Intimate  purpose  so  long  as  they 
do  not  affect  the  rights  of  other  riparian 
owners  or  cause  a  nuisance  dangerous  to  the 
health  of  the  inhabitants.  Kfiight  v.  Barr, 
130  Mich.  073,  90  N.  W.  849.  It  follows 
that  the  instruction  of  the  court  that  the 
defendant  lb  liable  for  the  obstruction  of 
the  Harrow  Spring  Company  is  erroneous 
Haynes  v.  Burlington,  38  Vt.  350;  Coonley 
V.  Albany,  132  N.  Y.  145,  30  N.  E.  382. 

Second.  Was  the  defendant  liable  for  ob- 
fitruotioDB  arising  from  the  flow  of  water  in- 
to the  creek?  While  the  instruction  of  the 
court  is  not  very  specific  as  to  the  character 
of  the  obstruction  for  which  the  defendant 
is  liable,  we  infer  from  its  general  character, 
and  from  briefs  of  counsel,  that  it  was  held 
lesponeible  for  any  obstructions  caused  by 
the  accumulation  of  sand  and  mud  in  its 
bottom  which  the  water  from  the  streets 
and  buildings  washed  into  it,  and  that  it 
was  the  duty  of  the  city  to  keep  the  creek 
at  its  natural  depth  and  width.  Arcadia 
creek  is  a  natural  water  course.  As  the  city 
grew,  the  watershed  of  the  creek  became 
covered  with  buildings.  Parties  who  owned 
land  on  both  sides  of  it  erected  buildings 
over  it,  as  they  had  the  legal  right  to  do. 
Pav«d  streets  became  necessary.  The  speedy 
discharge  of  the  water  from  the  buildings 
and  streets  into  the  creek  was  essential  to 
the  business,  comfort,  and  health  of  the  in- 
habitants of  the  city.  The  authorities  are 
apparently  unanimous  in  holding  that  under 
such  circumstances  the  city  had  the  legal 
right  to  construct  pavements  and  storm 
sewers  to  speedily  carry  off  the  water  into 
the  creek  through  which  it  was  emptied  into 
the  river  of  Kalamazoo,  a  short  distance 
away.  In  this  process  some  dirt  and  material, 
necessarily  deposited  u{)on  the  pavements, 
would  be  carried  into  the  creek.  Some  of 
this  dirt  and  material  would  perhaps  settle 
in  the  bottom  of  the  creek  and  lodge  along 
its  banks.  The  cities  and  villages  in  this 
country  are  usually  situated  along  the  banks 
of  rivers  and  small  streams,  into  which  the 
^\iiter  falling  upon  their  paved  streets  and 
buildings  must  be  conducted.  For  the  dirt 
and  material  thus  carried  into  such  streams, 
the  municipalities  are  not  liable  to  the  ripa- 
rian owners,  or  to  others  living  in  the  vicin 
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ity.  If  any  such  owner  is  damaged  thereby, 
it  is  damnum  absque  injuria.  Neither  does 
the  law  impose  upon  the  municipality  the 
duty  to  keep  the  bed  of  the  stream  at  its 
original  depth  and  width.  As  a  measure  of 
health,  the  municipality  undoubtedly  has 
the  power  to  clean,  or  cause  to  be  cleaned, 
the  bed  of  the  stream,  and  thus  accelerate 
the  flow  of  the  water;  but  the  municipality 
has  no  other  control  over  it.  It  owns  no  land 
along  the  banks.  The  creek  is  not  a  trunk 
sewer  owned  by  the  municipality. 

Under  the  facts  of  this  case  the  defendant 
is  not  liable.  Its  nonliability  is  founded  in 
sound  reason,  and  is  supported  by  the  au- 
thorities. Wilson  V.  Waterbury,  73  Conn. 
416,  47  Atl.  687 ;  Wheeler  v.  Worcester,  10 
Allen,  603;  Cumberland  v.  WiUison,  50  M.l. 
138,  33  Am.  Rep.  304;  Fair  v.  Philadelphia, 
88  Pa.  309,  32  Am.  Rep.  455;  Kavanagh  t. 
Brooklyn,  38  Barb.  232;  Gould,  Waters, 
I  270.  The  learned  counsel  for  the  plaintiff 
cite  and  rely  upon  Ashley  v.  Port  Huron, 
35  Mich.  296,  24  Am.  Rep.  552;  Rice  t. 
Flint,  67  Mich.  401,  34  N.  W.  719;  Seaman 
-Y.  Marshall,  116  Mich.  327,  74  X.  W.  484; 
Manning  v.  Lowell,  130  Mass.  21;  Bray  ton 
V.  Fall  Riter,  113  Mass.  218,  18  Am,  Rep. 
470 ;  0*Brien  v.  8t,  Paul,  18  Minn.  176,  Gil. 
163;  Clay  v.  St.  Albans,  43  W.  Va.  539,  64 
Am.  St.  Rep.  883,  27  S.  E.  368;  Noonan  v. 
Albany,  79  N.  Y.  470,  35  Am.  Rep.  540; 
Barton  v.  Syracuse,  36  N.  Y.  54 ;  Stanchficld 
V.  Newton,  142  Mass.  110,  7  N.  E.  703; 
Parker  v.  Nashua,  59  N.  H.  402;  Waycross 
V.  Houk,  113  Ga.  903,  39  S.  E.  577.  In  Ash- 
ley V.  Port  Huron  the  city  cut  a  sewer  in 
such  a  manner  as  to  cause  a  collection  of 
large  quantities  of  water  upon  the  plain- 
titt's  land  wiiich  would  not  otherwise  ha\-e 
flowed  there.  In  Rice  v.  Flint  the  city  made 
a  dam  by  raising  the  grade  of  the  street, 
so  that  the  water  overflowed  the  plaintiff's 
premises.  In  Seaman  v.  Marshall  the  city 
was  held  negligent  in  not  providing  rea- 
sonably eflicient  means  to  carry  off  the 
water  which  should  reasonably  have  been 
expected  to  accumulate.  In  Manning  v. 
Lovrell  the  territory  which  was  drained  of 
its  surface  water  was  very  much  greater 
than  that  extent  of  territory  which  would 
be  thus  naturallv  drained  without  the  inter- 
vention  of  the  artificial  means  constructed 
by  the  city.  In  other  words,  the  city  took 
water  which  would  not  naturally  flow  upon 
defendant's  land,  and  discharged  it  upon 
his  land.  In  Brayton  v.  Fall  Hirer  the  city 
drained  bv  its  svstem  of  sewers  a  territorv 
of  60  or  75  acres,  and  emptied  it  into  a 
creek,  whereas  onlv  about  15  to  20  acre** 
naturally  drained  into  it.  In  O^Brien  v.  St. 
Paul  the  area  of  the  drainage  through  th<> 
sewer  is  not  clearly  shown.  It  is  stated 
that  by  means  of  the  sewer  the  city  con- 
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ducted  to  and  emptied  upon  the  plaintiff's 
premises  a  greater  body  of  water  than  the 
natural  flow  of  water  through,  the  water 
course, — wore  away  the  banks  and  soil  to 
a  much  greater-  extent  than  would  have  been 
caused  by  any  stream  naturally  flowing 
through  said  water  course.  If  it  is  meant  by 
this  that  a  municipality  cannot  pave  its 
streets  and  construct  storm  sewers  so  as  to 
convey  water  more  rapidly  into  the  creek 
than  it  would  naturally  flow,  it  is  against 
the  clear  weight  of  authority,  and  against 
the  instruction  of  the  court  in  this  case. 
In  Clay  v.  8t.  Albans  we  gather  from  the 
statement  of  the  case  that  the  city,  by  its 
gutters  and  drains,  collected  surface  water 
and  cast  it  in  a  body  onto  plaintiff's  land. 
It  is  not  a  case  of  draining  into  a  creek  or 
natural  water  course.  In  Noonan  v.  Albany 
the  water  Inras  collected  from  the  lands  and 
streets  of  a  municipality  into  an  artificial 
channel  and  discharged  upon  plaintiff's 
lands.  The  defendant  in  that  case,  by  means 
of  sewers  and  manner  of  grading,  concen- 
trated the  surface  water  and  sewerage  of  a 


large  territory  and  discharged  it  in  one 
body  into  a  ravine  where  a  small  rivulet 
formerly  ran.  Barton  v.  Syracuse  involves 
the  duty  of  the  municipality  to  keep  its 
sewers  in  proper  repair  and  prevent  their 
becoming  filled  with  dirt  and  rubbish,  thus 
impeding  the  overflow  of  the  water,  and 
causing  it  to  set  back  upon  the  lands  of  lot 
owners.  Stanchfield  v.  Newton  is  a  similar 
case.  In  Waycroaa  v.  Houk  the  plaintiff 
sought  to  enjoin  defendant  from  continuing, 
or  from  extending,  a  main  sewer  so  that  the 
sewerage  would  be  discharged  directly  upon 
her  land.  The  basis  of  the  decree  in  that 
case  was  that  the  nuisance  should  be  abated 
as  dangerous  to  life  and  health.  In  Parker 
V.  Nashua  the  liability  was  based  upon  the 
negligent  management  of  the  municipality 
in  not  keeping  a  culvert  free  from  obstruc- 
tions. We  are  of  the  opinion  that  those 
cases  do  not  apply  to  this  one. 
Jtidgment  reversed j  and  new  trial  ordered. 

The  other  Justices  concur. 
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COMMONWEALTH  of  Massachusetts 

t;. 

Albert  M.  PEAR. 


SAME 

V. 

Henning  JACOBSON. 

(183   Mass.   242.) 

1.  The  leslalatiare  may.  In  the  exercise 
of  itu  police  poTrer»  ftotliorise  the  health 
authorities  of  a  municipal  coriK>ration  to  re- 
quire, under  penalty,  all  citizens  to  be  vac- 
cinated when.  In  their  discretion,  it  Is  neces- 
sary for  the  public  health  and  safety. 

2.  KYldence  a«  to  'vrliat  vaccination 
conaintii  of  is  not  admissible  In  a 
prosecution  for  refusal  to  obey  an  order  of 
the  board  of  health  to  be  vaccinated,  since 
It  Is  a  fact  of  common  knowledge. 

3.  The  Tie^vs  of  an  individnal  do  not 
entitle  him  to  be  exempted  from  the 
operation  of  an  order  of  the  board  of  health 
requiring  the  vaccination  of  all  citizens  of 
the  municipality. 

4.  The  testimony  of  experts  tbat  tbe 
effects  of  vaccination  are  injnrlons 
and  dangerous  does  not,  in  view  of  facts 
of  history,  warrant  a  court  in  holding  a  stat- 


ute requiring  citizens  to  be  vaccinated  uncon- 
stitutional. 

6.  Tbe  constitntional  rennlrement  that 
police  po-vrers  shall  be  -vrholesome 
and  reasonable  does  not  Justify  the  court 
in  setting  aside  a  statute  upon  a  subject  In 
regard  to  which  the  legislature  Is  authorized 
to  act  because  the  opinion  of  the  Judge  dif- 
fers from  that  of  the  legislators  on  the  ques- 
tion whether  it  will  be  for  the  good  and  wel- 
fare of  the  state. 

tt.  The  theoretical  possibility  of  an  in- 
jury from  vaccination  In  an  individual 
case  does  not  show  that  a  statute  requiring 
the  vaccination  of  all  citizens  Is  unreason- 
able. 

7.  fSxemption  of  minors  and  persons 
nnder  arnardianship  from  the  penalty 
imposed  by  a  statute  for  refusal  to  be  vac- 
cinated does  not  render  the  statute  unconsti- 
tutional as  working  an  Inequality. 

(April  2,  1903.) 

EXCEPTIONS  by  defendants  to  rulings  of 
the  Superior  Court  for  Middlesex 
County,  made  during  the  trial  of  actions 
which  resulted  in  convicting  defendants  of 
refusal  to  comply  with  a  health  ordinance. 

Overruled. 
The  facts  are  stated  in  the  opinion. 


NOTR.: — As  to  constitutionality  of  compulsory 
vaccination,  see  also,  In  this  series,  Morris  v. 
Columbus,  42  L.  B.  A.  175,  and  State  v.  Hay, 
49  L.  R.  A.  588. 

As  to  validity  of  regulation  making  vaccina- 
tion a  condition  of  attending  school,  see  Duf- 
field  V.  Williamsport  School  District,  25  L.  R. 
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A.  152,  and  note;  Bissell  v.  Davison,  29  L.  R. 
A.  251 ;  State  e«  rel.  Adams  v.  Burdge.  37  L. 
R.  A.  157;  Potts  v.  Breen,  39  L.  R.  A.  152; 
Blue  V.  Beach,  50  L.  R.  A.  64 ;  Mathews  v. 
Board  of  Education,  54  L.  R.  A.  736;  and 
State  ex  rel.  Freeman  v.  Zimmerman,  58  L.  R. 
A.  78. 
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Messrs.  Henry  Ballard  and  J.  Win- 
throp  Pickerinsy  for  defendants: 

If  a  legislature  undertakes  to  exert  any 
part  of  that  vast,  unclassified  residue  of  leg- 
islative authority  which  is  called,  not  al- 
ways intelligently,  the  police  power,  this  ac- 
tion must  not  degenerate  into  an  irrational 
excess,  so  as  to  become  in  reality  something 
different  and  forbidden,  e.  g,,  the  depriving 
of  people  of  their  property  without  due  proc- 
ess of  law. 

Prof.  James  B.  Thayer,  7  Harvard  Law 
Rev.  p.  148. 

The  source  of  police  power  is  no  excep- 
tion to  the  old,  sound  doctrine  that  the 
state  legislation  is  at  all  times  subject  to 
the  paramount  authority  of  the  Constitu- 
tion, and  cannot  violate  rights  which  are 
safeguarded  by  the  Ck)nstitution  of  the 
United  States. 

MugJer  v.  Kansas,  123  U.  S.  663,  31  L. 
ed.  211,  8  Sup.  Ct.  Rep.  273;  Powell  v. 
Pennsylvania,  127  U.  S.  678,  32  L.  ed.  253, 
8  Sup.  Ct.  Rep.  992,  1257;  Clark  v.  Syra- 
cuse, 13  Barb.  32;  People  v.  Oillson,  109  N. 
Y.  400,  4  Am.  St.  Rep.  465,  17  N.  E.  343; 
Re  Jacobs,  98  N.  Y.  108,  50  Am.  Rep.  636 ; 
People  V.  Marx,  99  N.  Y^.  377,  52  Am.  Rep. 
34,  2  N.  E.  29. 

The  obvious  absolute  necessity  of  protect- 
ing unfit  persons — a  manifestly  large  num- 
ber in  the  aggregate —  from  the  destructive 
effects  of  its  improper  enforcement  is  utter- 
ly overlooked  in  this  statute. 

School  Directors  v.  Breen,  60  111.  App. 
201 ;  Blue  v.  Beach,  155  Ind.  121,  50  L.  R. 
A.  04,  80  Am.  St.  Rep.  195,  56  N.  E.  89. 

Tlie  summary  condemning  of  an  entire 
community  to  bodily  mutilation  and  inocu- 
lation with  disease,  with  certainty  of  so 
much  suffering  and  such  terrible  risk,  and 
with  so  much  uncertainty  as  to  any  benefit 
therefrom,  all  without  any  hearing,  merely 
upon  the  forming  of  an  "opinion,"  perhaps 
a  guess, — is  not  a  valid  exercise  of  the  po- 
lice power. 

People  ex  rel,  "New  York  C.  d  E.  R.  R.  Co. 
y.. Board  of  Health,  58  Hun,  595,  12  N.  Y. 
Supp.  561;  Chicago,  M.  d  St.  P.  R.  Co.  v. 
Minnesota,  134  U.  S.  418,  33  L.  ed.  970,  3 
inters.  Com.  Rep.  209,  10  Sup.  Ct.  Rep.  462, 
702;  Clark  v.  Syracuse,  13  Barb.  32;  Bab- 
cock  V.  Buffalo,  Sheldon,  317;  Tugman  v. 
Chicago,  78  111.  405. 

An  unconstitutional  act,  whenever  chal- 
lenged, must  fall. 

Levhi  v.  Burlington,  129  N.  C.  184,  55  L. 
R.  A.  396,  39  S.  E.  822;  54  Cent.  L.  J.  361. 

The  number  of  those  who  seriously  object 
to  vaccination  is  by  no  means  small,  and 
they  cannot,  except  when  necessary  for  the 
public  health,  and  in  conformity  to  law,  be 
deprived  of  their  right  to  protect  themselves 
and  those  under  their  control  from  an  inva- 
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sion  of  their  liberties  by  a  practically  com- 
pulsory inoculation  of  their  bodies  with  a 
virus  of  any  description  whatever,  however 
meritorious  it  may  be. 

Potts  V.  Breen,  167  111.  67,  39  L.  R.  A.  152, 
59  Am.  St  Rep.  262,  47  N.  E.  81;  Mor- 
ris  V.  Columbus,  102  Ga.  792,  42  L.  R.  A. 
175. 

.  ''Due  process  of  law"  is  not  confined  to 
judicial  proceedings,  but  extends  to  every 
case  which  may  deprive  a  citizen  of  life, 
liberty,  or  property,  whether  the  proceeding 
be  judicial,  administrative,  or  executive  in 
its  nature. 

Weimer  v.  Bunbury,  30  Mich.  201 ;  Stuart 
v.  Palmer,  74  N.  Y.  183,  30  Am.  Rep.  289; 
Spencer  v.  Merchant,  125  U.  S.  346,  31  L. 
ed.  763,  8  Sup.  Ct.  Rep.  921 ;  People  ex  rel. 
New  York  C.  d  H.  R.  R.  Co.  v.  Board  of 
Health,  58  Hun,  595,  12  N.  Y.  Supp.  561; 
Chicago.  M.  d  Si.  P.  R.  Co.  v.  Minnesota, 
134  U.  S.  418,  33  L.  ed.  970,  3  Inters.  Com. 
Rep.  209,  10  Sup.  Ct.  Rep.  462,  702;  Clark 
V.  Syracuse,  13  Barb.  32;  Baboock  v.  Buf- 
falo^ Sheldon,  317. 

It  is  a  matter  of  common  knowledge,  and 
therefore  of  the  judicial  knowledge  of  this 
court,  that  among  the  natural  and  probable 
results  likely  to  follow  from  vaccination  arc 
syphilis,  vaccine  fever,  vaccine  eczema,  vac- 
cine erysipelas,  cancer,  cirrhosis,  blood  poi- 
soning, paralysis,  tetanus,  pneumonia,  men- 
ingitis, total  blindness,  spinal  contractions, 
tuberculosis,  and  leprosy. 

See  A  Blunder  in  Poisons,  by  C.  F.  Nich- 
ols, M.  D. ;  The  Recrudescence  of  Leprosy,  by 
William  Tebb,  M.  D. ;  A  Centurv  of  Vac- 
cination,  by  William  S.  Tebb,  M.  D. 

When  a  man  has  treated  hundreds  of 
cases  of  smallpox,  both  under  sporadic  and 
epidemic  conditions,  through  many  years 
and  at  all  seasons,  he  comes  to  the  decided 
conclusion  that  vaccination  has  not  the  re- 
motest effect  on  the  outbreak,  course,  or 
issue  of  the  disease. 

D.  Josef  Hermann,  Chief  of  the  Imperial 
Wiede  Hospital,  Vienna,  from  1858  to  1884; 
from  the  Naturarzt. 

All  such  ^'regulations"  and  orders  must 
be  reasonable  in  order  to  be  valid  and  bind- 
ing. 

Parker  &  W.  Public  Health  &  Safety, 
§  86,  p.  98,  and  note;  State  ex  rel.  Cedar 
Rapids  V.  Holcomb,  68  Iowa,  107,  56  Am. 
Rep.  853,  26  N.  W.  33;  Cushing  v.  Board 
of  Health,  13  N.  Y.  S.  R.  783;  Cooley,  Const. 
Lim.  6th  ed.  p.  240;  Hayes  v.  Appleton,  24 
Wis.  542:  Barling  v.  West,  29  Wis.  307, 
9  Am.  Rep.  576. 

The  constitutional  limitations  upon  the 
exercise  of  legislative  powers  by  the  state 
are  equally  applicable  to  the  exercise  of  such 
powers  by  municipal  corporations. 

Parker  &   \\\   Public   Health   &    Safety, 
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pp.  74,  75,  §  62;  Cooley,  Const.  Lim. 
pp.  238,  239. 

The  right  to  life  includes  the  right  ol 
the  individual  to  his  body  in  its  complete- 
ness and  without  dismemberment. 

Bertholf  v.  O'Reilly,  74  N.  Y.  509,  30  Am. 
Rep.  323;  Tick  Wo  v.  Hopkins,  118  U.  S. 
356,  30  L.  ed.  220,  6  Sup.  Ct.  Rep.  1064. 

Mr.  Hush  Bancroft,  for  plaintiff: 

The  legislature  has  the  power  to  require 
all  inhabitants  of  the  commonwealth  to  be 
vaccinated,  and  to  prescribe  penalties  for 
failure  to  comply  with  such  requirement. 
It  has  an  extensive,  undefined  power,  usually 
called  the  police  power,  to  pass  laws  for  the 
common  good. 

Lawton  v.  Steele,  152  U.  S.  133,  38  L.  ed. 
385,  14  Sup.  Ct.  Rep.  499 ;  Com.  v.  Alger,  7 
Cush.  53;  Mass.  Const,  pt.  2,  chap.  1,  8  4. 

The  police  power  of  the  legislature  un- 
questionably extends  to  the  protection  and 
preservation  of  the  public  health. 

Salem  v.  Eastern  R.  Co.  98  Mass.  431,  90 
Am.  Dec.  650;  Slaughter- House  Cases,  16 
Wall.  36,  21  L.  ed.  394 :  Boston  Beer  Co.  v. 
Massachusetts,  97  U.  S.  25,  24  L.  ed.  989; 
Northwestern  Fertilizing  Co.  v.  Hyde  Park, 
97  U.  S.  669,  24  L.  ed.  1036. 

The  legislature  determines  what  is  for  the 
public  good,  and  its  wide  discretion  cannot 
be  controlled  by  the  courts,  unless  its  ac- 
tion is  clearly  evasive.  It  is  not  a  ques- 
tion for  the  court  whether  vaccination  is 
a  preventive  of  smallpox. 

Pou>ell  V.  Pennsylvania,  127  U.  S.  678, 
32  L.  ed.  253,  8  Sup.  Ct.  Rep.  992,  1257; 
Bancroft  v.  Cambridge,  126  Mass.  438. 

The  court  may  take  judicial  notice  of  the 
fact  that  vaccination  is  a  successful,  and  the 
most  effective  known,  preventive  of  one  of 
the  most  dangerous  diseases  to  which  the 
human  race  is  subject. 

Dufpeld  V.  Williayn&port  School  District, 
162  Pa.  476,  25  L.  R.  A.  152,  29  Atl.  742; 
Morris  v.  Columbus,  102  Ga.  792,  42  L.  R. 
A.  175,  66  Am.  St.  Rep.  243,  30  S.  £.  850; 
State  V.  Hay,  126  N.  C.  099,  49  L.  R.  A. 
r>88,  78  Am.  St.  Rep.  691,  35  S.  £.  459. 

Familiar  instances  where  natural  liberty 
must  yield  to  promote  the  common  welfare 
are — 

1.  Quarantine. 

Minneapolis,  St.  P.  d  8.  Ste.  M.  R.  Co.  v. 
Milner,  57  Fed.  276;  Haverty  v.  Bass,  66 
Me.  71;  Rev.  Laws,  chap.  75,  §  131. 

2.  Conscription. 

Lanahan  v.  Birge,  30  Conn.  438. 

3.  Prohibition  and  regulation  of  various 
trades  and  callings. 

Northwestern,  Fertilizing  Co.  v.  Hyde 
Park,  97  U.  S.  659,  24  L.  ed.  1036;  Stone  v. 
Mississippi,  101  U.  S.  814,  25  L.  ed.  1079; 
Mugler  v.  Kansas,  123  U.  S.  652,  31  L.  ed. 
205,  8  Sup.  Ct.  Rep.  273;  Fisher  v.  McOirr, 
67  L.  R.  A. 


I  Gray,  1,  61  Am.  Dec.  381 ;  Com.  v.  Waits, 

II  Allen,  264,  87  Am.  Dec.  711;  Water- 
town  V.  Mayo,  109  Mass.  315,  12  Am.  Rep. 
694. 

The  legislature  may  impose  penalties  for 
the  violation  of  any  laws  which  it  has  the 
power  to  enact.  When  such  a  penalty  is 
imposed  after  a  conviction  by  a  jury  in  the 
usual  way  there  is  no  deprivation  of  prop- 
erty without  due  process  of  law. 

Southern  Exp.  Co.  v.  Com.  92  Va.  59,  41 
L.  R.  A.  436,  22  S.  E.  809 ;  New  York,  N.  H. 
d  H.  R.  Co.  V.  New  York,  165  U.  S.  628,  41 
L.  ed.  853,  17  Sup.  Ct.  Rep.  418;  Ex  parte 
Kinnebrew,  35  Fed.  52. 

This  act  confers  on  the  local  boards  of 
health  no  power  of  legislation,  but  gives  them 
discretion  as  to  the  execution  of  the  law, 
to  which  no  valid  objection  can  be  made. 

Stone  V.  Farmers*  Loan  d  T.  Co.  116 
U.  S.  307,  29  L.  ed.  636,  6  Sup.  Ct.  Rep. 
334,  388,  1191 ;  People  v.  Long  Island  R.  Co. 
134  N.  Y.  506,  31  N.  E.  873. 

It  is  frequent  and  usual  for  the  legisla- 
ture to  confer  such  disoretionary  power  on 
the  local  boards  of  health. 

Salem  v.  Eastern  R.  Co.  98  Mass.  431, 
96  Am.  Dec.  650. 

Legislation  requiring  vaccination,  or  au- 
thorizing some  local  board  to  require  it,  as 
a  prerequinite  to  attendance  at  school,  has 
always  been  sustained. 

Abeel  v.  Clark,  84  Gal.  226,  24  Pac  383; 
Bissell  V.  Davison,  65  Conn.  183,  29  L.  R. 
A.  251,  32  Atl.  348;  Duffield  v.  Williams- 
port  School  District,  162  Pa.  476,  25  L.  R. 
A.  152,  29  Atl.  742;  Re  Walters,  84  Hun, 
457,  32  N.  Y.  Supp.  322;  Re  Rebenack,  62 
Mo.  App.  8. 

Legislation  requiring  vaccination  is  men- 
tioned as  a  proper  exercise  of  the  police 
power  in  a  leading  case  in  the  Supreme 
Court  of  the  United  States. 

Lawton  v.  Steele,  152  U.  S.  133,  38  L.  ed. 
385,  14  Sup.  Ct.  Rep.  499. 

Statutes  substantially  the  same  as  the 
one  before  us  have  been  upheld. 

Morris  v.  Columbus,  102  Ga.  792,  42  L. 
R.  A.  175,  66  Am.  St.  Rep.  243,  30  S.  E. 
850 ;  State  v.  Hay,  126  N.  C.  999,  49  L.  R. 
A.  588,  78  Am.  St.  Rep.  691,  35  S.  £.  459; 
Levin  v.  Burlingtan,  129  N.  C.  184,  65  L. 
R.  A.  396,  39  S.E.  822. 

Knowlton,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

These  are  complaints  against  the  respec- 
tive defendants  for  refusing  to  comply  with 
a  requirement  of  the  board  of  health  of  Cam- 
bridge made  on  February  27,  1902,  under 
Rev.  Laws,  chap.  75,  §  137,  ordering  that 
all  the  inhabitants  of  the  city  who  had  not 
been  successfully  vaccinated  since  March  1, 
1897,  be  vaccinated  or  revaccinated.  The  or- 
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<ler  recites  that  smallpox  has  been  preva- 
leot  to  some  c?xteut  in  the  city  of  Cambridge, 
and  still  continues  to  increase;  that  it  is 
necessary,  for  the  speedy  extermination  of 
the  disease,  that  all  persons  not  protected 
by  vaccination  should  be  vaccinated;  and 
that,  in  the  opinion  of  the  board,  the  public 
health  and  safety  require  the  vaccination  or 
revaccination  of  all  the  inhabitants  of  Cam- 
bridge. At  the  trial  of  each  ca^e  there  was 
uncontradicted  evidence  of  the  adoption  of 
the  order  making  the  requirement  by  the 
board  of  health,  and  that  the  chairman  of 
the  board  of  health  called  upon  the  defend- 
ant and  informed  him  that,  if  he  refused  to 
be  vaccinated,  he  would  incur  the  pftno.lty  of 
^5  provided  by  the  statute,  and  would  be 
prosecuted  therefor,  and  then  and  there  of- 
fered to  vaccinate  the  defendant  without 
any  expense  to  him,  and  that  he  then  and 
there  absolutely  refused  to  be  vaccinated, 
llie  requirement  of  the  board  of  hea-lth  fol- 
lows exactly  the  provisions  of  the  statute. 
In  each  ca^e  the  defense  principally  relied 
on  is  founded  upon  the  refusal  of  the  court 
to  conipl}'  with  numerous  requests  for  rul- 
ings, which,  in  a  variety  of  forms,  called 
for  an  instruction  that  the  statute  was  in 
violation  of  the  Constitution  of  Massachu- 
setts and  of  the  Constitution  of  the  United 
States. 

In  the  second  of  the  cases  there  is  also 
an  exception  to  the  exclusion  of  evidence  of- 
fered by  the  defendant  to  prove  numerous 
propositions  in  r^ard  to  vaccination, 
chiefly  relating  to  the  alleged  injurious  and 
dangerous  effects  of  it.  We  will  consider 
the  cases  first  in  reference  to  the  constitu- 
tionality of  the  statute,  without  regard  to 
the  evidence  which  was  excluded.  This  stat- 
ute is  as  follows:  "The  board  of  health  of 
a  city  or  town,  if,  in  its  opinion,  it  is  nec- 
essary for  the  public  health  or  safety,  shall 
require  and  enforce  the  vaccination  and  re- 
vaccination  of  all  the  inhabitants  thereof, 
and  shall  provide  them  with  the  means  of 
free  vaccination.  Whoever,  being  over  twen- 
ty-one years  of  age  and  not  under  guardian- 
ship, refuses  or  neglects  to  comply  with  such 
requirement,  shall  forfeit  $5."  Its  language, 
considered  in  connection  with  facts  of  com- 
mon knowledge,  makes  its  object  plain.  It 
was  enacted  with  a  view  to  the  enforcement 
of  necessary  measures  for  the  prevention  of 
smallpox.  That  such  an  object  is  worthy  of 
the  intelligent  thought  and  earnest  endeavor 
of  legislators  is  too  plain  for  discussion. 
Under  the  police  power  there  is  general  leg- 
islative authority  to  make  laws  for  the  com- 
mon good.  Article  4,  §  1,  chap.  1,  of  the 
second  part  of  the  Constitution  of  Massa- 
chusetts, states  more  fullv  than  most  con- 
stitutions  the  nature  of  this  power,  when  it 
gives  authority  to  "the  said  general  court 
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f  ix>m  time  to  time  to  make,  ordain,  and  estab- 
lish all  manner  of  wholesome  and  reasonable 
orders,  laws,  statutes,  ordinances,  directions, 
and  instructions,  either  with  penalties  or 
without,  so  as  the  same  be  not  repugnant  or 
contrary  to  this  Constitution,  as  they  shall 
judge  to  be  for  the  good  and  welfare  of  thi^t 
commonwealth,"  etc.  That  this  power  ex- 
tends to  the  protection  and  preservation  of 
the  public  health  is  not  questioned.  Salem 
V.  Eastern  R.  Co.  98  Mass.  431,  96  Am.  Dec. 
650;  Slaughter-Howe  Cases,  16  Wall.  36- 
C2,  21  L.  ed.  391-404;  Boston  Beer  Co.  v. 
Massachusetts,  97  U.  S.  25-33,  24  L.  ed. 
989>092;  Northwestern  Fertilising  Co.  v. 
Hyde  Park,  97  U.  8.  659-669,  24  L.  ed. 
1030-1039.  The  rights  of  individuals  must 
yield,  if  necessary,  when  the  welfare  of  the 
whole  conmiunity  is  at  stake.  This  is  true 
of  the  right  to  personal  liberty  as  well  as 
the  right  to  property.  People  ex  rel.  Neeh- 
amcus  V.  Warden  of  City  Prison,  144  X.  Y. 
529-535,  27  L.  K.  A.  718,  39  N.  £.  686. 
Sometimes  it  is  necessary  that  persons  be 
held  in  quarantine.  Rev.  Laws,  chap.  75, 
§131;  Havcrty  v.  Bass,  66  Me.  71;  Minne- 
apolis, St.  P.  d  8.  Ste.  M.  R.  Co.  v.  Milner, 
57  Fed.  276.  Conscription  may  be  author- 
ized if  the  life  of  the  nation  is  in  peril. 
See  Lanahan  v.  Birge,  30  Conn.  438.  The 
use  or  sale  of  certain  kinds  of  property  may 
be  regulated  or  prohibited.  Fisher  v.  Mc- 
Qirr,  1  Gray,  1,  61  Am.  Dec.  381;  Com.  v. 
Waits,  11  Allen,  264,  87  Am.  Dec.  711; 
WaiertoMcn  v.  Mayo,  109  Mass.  315,  12  Am. 
Rep.  694;  'Sorthicestem  Fertilizing  Co.  v. 
Hyde  Park,  97  U.  S.  659,  24  L.  ed.  1036; 
Mugler  v.  Kansas.  123  U.  S.  652,  31  L.  ed. 
205,  8  Sup.  Ct.  Rep.  273.  In  these  and  other 
ways  the  liberty  of  the  individual  may  be 
interfered  with  whenever  the  general  wel- 
fare requires  a  course  of  proceedings  to 
which  certain  persons  object  because  of  their 
peculiar  opinions  or  special  individual  in- 
terests. 

It  is  a  fact  of  conunon  knowledge  that 
smallpox  is  a  terrible  disease,  whose  rav- 
ages have  sometimes  swept  away  thousand^ 
of  human  beings  in  a  few  weeks.  It  is 
equally  well  known  that  a  large  majority 
of  the  medical  profession  and  of  people  gen 
erally  consider  vaccination,  repeated  at  in- 
tervals of  a  few  years,  a  preventive  of  the 
disease.  So  far  as  we  are  aware,  all  courts 
that  have  considered  the  subject  have  recog- 
nized the  right  of  the  legislature  to  enact 
laws  founded  upon  the  theory  that  vaccina- 
tion is  important  as  a  preventive  of  small- 
pox, and  to  impose  restrictions,  during  an 
epidemic,  upon  persons  who  have  not  been 
vaccinated.  There  are  some  cases  in  which 
it  has  been  held  that  the  statute  did  not  go 
far  enough  to  authorize  the  restrictions 
which    the    authorities    sought    to    impo!«e. 
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lie  Smith,  146  X.  Y.  68,  28  L.  R.  A.  820,  48 
Am.  St.  Kep.  769,  40  N.  E.  497;  State  ex 
rel.  Adorns  v.  Burdge,  95  Wis.  390,  37  L. 
R.  A.  157,  60  Am.  St.  Rep.  123,  70  N.  W.  347 ; 
Potts  V.  Brcen,  167  111.  67,  39  L.  R.  A.  152, 59 
Am.  St.  Rep.  262,  47  N.  E.  81;  Mathews  v. 
Kalamazoo  Bd,  of  Edu,  127  Mich.  530,  54  L. 
R.  A.  736^  86  N.W.  1036.  But  these  assume 
that  the  legislature  may  interfere  with  the 
exercise  of  the  ordinary  rights  of  individuals 
if  they  are  not  vaccinated  when  smallpox  is 
prevalent.  Legislation  requiring  vaccination, 
or  authorizing  some  local  hoard  to  require  it, 
as  a  prerequisite  to  attendance  at  school, 
has  been  sustained  whenever  called  in  ques- 
tion. Dufficld  V.  Williamsport  School  Dis- 
trict, 162  Pa.  476,  26  L.  R.  A.  152,  29  Atl. 
742 ;  Bissell  v.  Davison,  65  Conn.  183,  29  L. 
R.  A.  251,  32  Atl.  348;  Aheel  v.  Clark,  84 
Cai.  226,  24  Pac.  383;  Blue  v.  Beach,  155 
Inrt.  121,  50  L.  R.  A.  04,  80  Am.  St.  Rep. 
195,  56  N.  E.  89 ;  Re  Walters,  84  Hun,  457, 
32  N.  Y.  Supp.  322;  Re  Rehenack,  62  Mo. 
App.  8.  Legislation  requiring  vaccination  is 
mentioned  as  a  proper  exercise  of  the  police 
power  in  Lawton  v.  Steele,  152  U.  S.  133- 
136.  38  L.  ed.  385-388,  14  Sup.  Ct.  Rep. 
499.  Statutes  substantially  the  same  as  the 
one  now  before  us  have  been  sustained,  after 
«areful  consideration,  by  the  highest  courts 
of  Georgia  and  North  Carolina.  Morris  v. 
Oolumhus,  102  Ga.  792,  42  L.  R.  A.  175,  66 
Am.  St.  Rep.  243.  30  S.  E.  850;  State  v. 
Hay,  126  X.  C\  990,  49  L.  R.  A.  588,  78  Am. 
iSt.  Rep.  691,  35  S.  E.  459;  Levin  v.  Bur- 
lington, 120  N.  C.  184,  55  L.  R.  A.  396,  39 
«.  E.  822. 

Let  us  consider  the  otfer  of  evidence  which 
was  made  by  the  defendant  Jacobson.  The 
ninth  of  tlie  propositions  which  he  offered 
to  prove,  as  to  wliat  vaccination  consists  of, 
is  nothing  more  than  a  fact  of  common 
knowledge,  upon  which  the  statute  is  found- 
<ed,  and  proof  of  it  was  unnecessary  and  im- 
material. The  thirteenth  and  fourteenth  in- 
volved matters  depending  upon  his  personal 
opinion,  which  could  not  be  taken  as  correct 
or  given  effect  merely  because  he  made  it  a 
ground  of  refusal  to  comply  with  the  re- 
quirement. Moreover,  his  views  could  not 
affect  the  validity  of  the  statute,  nor  en- 
title him  to  be  excepted  from  its  provisions. 
<Jom.  V.  Connelly,  163  Mass.  539,  40  N.  E. 
802;  Com.  v.  Has,  122  Mass.  40;  Reynolds 
V.  United  States,  98  U.  S.  145,  25  L.  ed. 
244;  Reg.  v.  Doicnes,  13  Cox,  C.  C.  HI.  The 
other  eleven  propositions  all  relate  to  al- 
leged injurious  or  dangerous  effects  of  vac- 
cination. The  defendant  "offered  to  prove 
and  show  by  competent  evidence"  these  so- 
called  facts,  lilach  of  them,  in  its  nature,  is 
sitcli  that  it  cannot  be  stated  as  a  truth, 
otherwise  than  as  a  matter  of  opinion.  The 
only  "competent  evidence"  that  could  be 
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!  presented  to  the  court  to  prove  these  propo- 
sitions was  the  testimony  of  experts  giving 
their  opinions.  It  would  not  have  l)een  com- 
petent to  introduce  the  medical  history  of 
individual  cases.  Assuming  that  medical  ex- 
perts could  have  been  found  who  would  have 
testified  in  support  of  these  propositions, 
and  that  it  had  become  the  duty  of  the 
judge,  in  accordance  with  the  law  as  stated 
in  Com.  v.  Anthes,  5  Gray,  185,  to  instruct 
the  jury  as  to  whether  or  not  the  statute  is 
constitutional,  he  would  have  been  obliged 
to  consider  the  evidence  in  connection  with 
facts  of  common  knowledge,  which  the  court 
will  always  regard  in  passing  upon  the  con- 
stitutionality of  a  statute.  He  would  have 
considered  this  testimony  of  experts  in  con- 
nection with  the  facts  that  for  nearly  a  cen- 
tury most  of  the  members  of  the  medical 
profession  have  regarded  vaccination,  re- 
peated after  intervals,  as  a  preventive  of 
smallpox;  that,  while  they  have  recognized 
the  possibility  of  injury  to  an  individual 
from  carelessness  in  the  performance  of  it, 
or  even,  in  a  conceivable  case,  mthout  care- 
lessness, they  generally  have  considered  the 
risk  of  such  an  injury  too  small  to  be  seri- 
ously weighed  as  against  the  benefits  coming 
from  the  discreet  and  proper  use  of  the  pre- 
ventive; and  that  not  only  the  medical  pro- 
fession and  the  people  generally  have  for 
a  long  time  entertained  these  opinions,  but 
legislatures  and  courts  have  acted  upon 
them  with  general  unanimity.  If  the  de- 
fendant had  been  permitted  to  introduce 
such  expert  testimony  as  he  had  in  support 
of  these  several  propositions,  it  could  not 
have  changed  the  result.  It  would  not  have 
justified  the  court  in  holding  that  the  leg- 
islature had  transcended  its  power  in  enact- 
ing this  statute  on  their  judgment  of  what 
the  welfare  of  the  people  demands. 

An  elaborate  argument  has  l3een  addressed 
to  us  upon  the  effect  of  the  quoted  words 
"wholesome  and  reasonable"  in  our  Consti- 
tution. It  is  at  least  doubtful  whether  these 
words,  considered  in  connection  with  accom- 
panying provisions,  restrict  our  general 
court  in  the  exercise  of  the  police  power, 
otherwise  than  by  the  constitutional  limita- 
tions  upon  this  power  which  exist  under  the 
Constitutions  of  most  of  the  other  states  of 
this  countr}'.  It  is  generally  held  that,  if 
a  statute  purports  to  be  enacted  to  promote- 
the  general  welfare  of  the  people,  and  is  not 
at  variance  with  any  provision  of  the  Con- 
stitution, the  question  whether  it  will  be  for 
the  good  of  the  community  is  a  legislative, 
and  not  a  judicial  question.  Powell  v.  Penn- 
sylvania, 127  U.  S.  678,  684.  680,  32  L.  ed. 
253,  256, -257,  8  Sup.  Ct.  Rep.  092,  1257; 
I'tcfc  Wo  v.  Hopkins,  118  U.  S.  356,  370, 
371,  30  L.  ed.  220,  226,  227,  6  Sup.  Ct.  Rep. 
1064;  Mugler  v.  Knrsas,  123  U.  S.  623,  662, 
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31  L.  ed.  205,  210,  8  Sup.  Ct.  Rep.  273; 
Bancroft  v.  Cambridge,  126  Mass.  438-441 ; 
Com.  V.  Blackingtony  24  Pick.  352-357; 
Com.  V.  Alger,  7  Cush.  53,  96,  102;  Water- 
iown  V.  Mayo,  109  Mass.  315,  12  Am.  Rep. 
694;  JRe  House  Bill,  No.  X230,  163  Mass.  589, 
595,  28  L.  R.  A.  344,  40  N.  E.  713 ;  Re  Jacobs, 
98  N.  Y.  98,  110,  50  Am.  Rep.  636;  People  v. 
(iillson,  109  N.  Y.  389-401,  4  Am.  St.  Rep. 
465,  17  X.  E.  343.  If  a  law  relates  to  a 
subject  in  regard  to  whicli  the  general  court 
is  authorized  to  legislate,  this  court  is  not 
justified  in  setting  aside  the  statute  as  un- 
reasonable and  unconstitutional  merely  be- 
cause the  judges  differ  in  opinion  from  the 
legislators  on  the  question  whether  it  will 
"be  for  the  good  and  welfare  of  this  com- 
monwealth." But  if  a  statute  invades  per- 
sonal rights  to  liberty  or  property,  and  is 
not  directed  to  the  promotion  of  the  general 
welfare,  but  is  an  evasion  of  the  principles 
on  which  legislative  action  should  be  found- 
ed and  by  which  it  should  be  regulated,  and 
is  thus  an  abuse  of  legislative  power,  it 
should  be  declared  unconstitutional. 

We  see  no  reason  for  regarding  the  pres- 
ent statute  as  outside  of  legislative  author- 
ity to  enact  it.  Plainly,  it  is  wholesome  and 
reasonable  in  the  sense  that  it  relates  to  a 
subject  about  which  the  legislature  may  well 
concern  itself.  There  is  no  reason  for  hold- 
ing that  the  measures  authorized  by  it  do 
not  relate  directly  to  the  promotion  of  the 


intended  object,  llie  theoretical  possibility 
of  an  injury  in  an  individual  case  as  a  re- 
sult of  its  enforcement  does  not  show  t^nt. 
as  a  whole,  it  is  unreascmable.  The  applica- 
tion of  a  good  law  to  an  exceptional  case 
may  work  hardship.  There  is  no  reason  to 
suppose  that  the  enforcement  of  the  require- 
ment, in  the  present  case,  was  conducted 
harshly.  Naturally,  there  would  be  regard 
to  temporary  conditions,  if  they  became  im- 
portant, as  to  the  time  and  manner  of  its 
enforcement.  If  a  person  should  deem  it 
important  that  vaccination  should  not  be 
performed  in  his  case,  and  the  authorities 
should  think  otherwise,  it  is  not  in  their 
power  to  vaccinate  him  by  force,  and  the 
worst  that  could  happen  to  him  under  the 
statute  would  be  the  payment  of  the  pen- 
alty of  $5. 

The  defendants'  contention  that  the  stat- 
ute works  unequally,  in  making  an  excep- 
tion of  minors  and  persons  under  guardian- 
ship, is  not  well  founded.  It  only  limits  the 
liability  to  a  penalty  for  neglect  of  the 
requirement  to  persons  who  have  a  right  to 
control  their  own  conduct. 

We  are  of  opinion  that  the  statute  is  con- 
stitutional, and  that  there  was  no  error  at 
the  trial.  In  each  case  the  entry  must  be: 

Exceptions  overruled. 

Affirmed  by  Supreme  Court  of  United 
States  February  20,  1905. 
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1.  An  action  to  compel  •peclllc  per- 
formance of  a  contract  to  convey  real  es- 
tate is  one  in  personam. 

2.  Service  of  anmrnons  by  publication 
^vlll  not  confer  Jurisdiction  to  compel 
a  nonresident  to  perform  his  contract  to 
convey  real  estate  located  within  the  state. 

8.  A  atatnte  pro-vldinv  for  serTlce  of 
process  on  nonresident  defendants 
by  publication  will  be  construed  to  ap- 
ply to  cases  where,  ander  recognized  prin- 
ciples of  law,  suits  may  be  instituted  against 
Buch    defendants,   and   will   not   be   held    to 

Note. — As  to  validity  of  personal  judgments 
rendered  upon  constructive  service  of  process, 
Bee.  in  this  series,  Moyer  v.  Bucks,  16  L.  R.  A. 
231,  and  note. 

As  to  what  service  of  process  is  sufficient  to 
constitute  due  process  of  law  as  basis  of  Judg- 
ment in  personam,  see  note  to  Plnney  v.  Provi- 
dence Loan  &  Invest.  Co.  50  L.  R.  A.  577. 
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confer  jurisdiction  In  case  of  service  of  proc- 
ess In  that  manner  in  a  suit  merely  in  per- 
sonam. 

(December  24,  1904.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Lewis  and 
Clarke  County  in  favor  of  plaintiffs  in  a 
suit  to  enforce  specific  performance  of  a 
contract  to  convey  real  estate.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  Wallaoe,  Jr.,  and 
Word  A  Word,  for  appellant: 

Thi^  action  is  one  in  personam,  and  not 
one  in  rem, 

8 purr  V.  Scoville,  3  Cush.  578;  Close  v. 
Wheaton,  05  Kan.  830.  70  Pac.  891;  Hart 
V.  Sansom,  110  U.  6.  151,  28  L.  ed.  101,  a 
Sup.  Ct.  Rep.  586;  Viele  v.  Van  Steenherg, 
31  Fed.  252;  Arndt  v.  Griggs,  134  U.  S. 
316,  33  L.  ed.  918,  10  Sup.  Ct.  Rep.  557; 
Massie  v.  Watis,  6  Cranch,  159,  3  L.  ed. 
185;  Bennett  v.  Fenton,  10  L.  R,  A.  .500, 
41  Fed.  283;  Roller  v.  Holly,  176  U.  S.  399, 
44  L.  ed.  520,  20  Sup.  Ct.  Rep.  410;  Ormshy 
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V.  Otimatij  29  C.  C.  A.  295,  56  U.  S.  App. 
610,  85  Fed.  492;  ^tna  L.  Ins.  Co.  v.  Lyon 
County,  95  Fed.  331 ;  Cooper  v.  Newell,  173 
U.  8.  567,  43  L.  ed.  812,  19  Sup.  Ct.  Rep. 
606;  Cabanne  v.  Qraf,  87  Minn.  513,  59  L. 
R.  A.  735,  94  Am.  St.  Rep.  722,  92  N.  W. 
461;  Davis  v.  Parker,  14  Allen,  94;  First 
Nat.  Bank  v.  Henry,  156  Ind.  1,  58  N.  E. 
1057;  Wood  v.  Warner,  15  N.  J.  Eq.  81; 
Needham  v.  Thayer,  147  Mass.  536,  18  N.  E. 
420;  Merriil  v.  Beckwith,  163  Mass.  503, 
40  N.  E.  855;  I  Elliott,  G«n.  Pr.  §  244; 
2  Story,  Eq.  Jur.  §  744;  Lehigh  v.  Green, 
193  U.  S.  79,  48  L.  ed.  623,  24  Sup.  Ct. 
Rep.  390;  aUly,  Henry  (N.  J.  Eq.)  57  Atl. 
554;  Eliot  v.  McCormick,  144  Mass.  10,  10 
N.  E.  705;  McKinney  v.  Collins,  88  N.  Y. 
216;  Fowler  v.  Fowler,  204  111.  82,  68  N.  E. 
414.  See  note  to  Pinney  v.  Providence  Loan 
d  Invest.  Co.  50  L.  R.  A.  577. 

Mr.  T.  J.  Walsh,  for  respondents: 

In  an  action  touching  or  affecting  the 
title  to  property  within  the  state,  whether 
the  same  is  made  the  subject  of  the  action 
by  virtue  of  the  averments  of  the  complaint, 
or  had  been  seized  and  held  by  virtue  of  the 
process  of  the  court,  service  may  be  made 
by  publication  under  statutes  authorizing 
that  procedure. 

In  an  action  for  specific  performance  of 
a  contract  it  is  within  the  power  of  the 
court  to  provide  in  the  decree  that,  upon 
failure  of  the  defendant  to  execute  the  con- 
veyance, a  commissioner  appointed  by  the 
court  should  execute  it  in  his  behalf. 

Huller  V.  Buyck,  12  Mont.  354,  30  Pac. 
386;  Finlen  v.  Ueinze,  28  Mont.  548,  73  Pac. 
123. 

There  is  no  constitutional  objection  to 
service  by  publication  in  an  action  for  spe- 
cific performance. 

Boswell  V.  Otis,  9  How.  336,  13  L.  ed. 
164;  Seculovich  v.  Morton,  101  Cal.  677, 
40  Am.  St.  Rep.  100,  36  Pac.  387;  O'Sulli- 
van  V.  Overton,  56  Conn.  102,  14  Atl.  300; 
Mason  v.  Betiedict,  43  La.  x\nn.  397,  8  So. 
1*31 :  Porter  Land  d  Water  Co.  v.  Baskin, 
43  Fed.  323;  Perkins  v.  Wakeham,  86  Cal. 
580,  21  Am.  St.  Rep.  67,  25  Pac.  51;  Loaiza 
V.  Superior  Court,  85  Cal.  11,  9  L.  R.  A. 
376,  20  Am.  St.  Rep.  197,  24  Pac.  707;  20 
Enc.  PI.  &  Pr.  p.  409 :  Roller  v.  Holly,  176 
U.  S.  398,  44  L.  ed.  520,  20  Sup.  Ct.  Rep. 
410;  Lynch  v.  Murphy,  161  U.  S.  247,  40  L. 
ed.  688,  16  Sup,  Ct.  Rep.  523;  Morris  v. 
Graham,  51  Fed.  56;  United  States  v.  South- 
em  P.  R.  Co.  63  Fed.  485 ;  Dillon  v.  Heller, 
39  Kan.  599,  18  Pac.  693. 

On  motion  for  rehearing. 

As  a  suit  for  specific  performance  is 
usually  in  personam,  the  defendant  must  be 
personally  served  with  process  in  order  to 
confer  jurisdiction  upon  the  court.  But, 
where  property  which  is  the  subject-matter 
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of  the  contract  is  within  the  territorial  ju< 
risdiction  of  the  court,  and  the  defendant  is 
beyond  the  jurisdiction,  the  suit  is  substan- 
tially one  in  rem,  and  service  by  publica- 
tion is  sufficient  to  confer  jurisdiction  upon 
the  court  to  bind  the  property  by  its  decree. 

20  Enc.  PI.  &  Pr.  p.  409. 

There  is  no  constitutional  objection  what- 
ever to  the  entry  of  a  judgment  in  an  action 
for  specific  performance  against  a  defendant 
served  by  publication,  with  reference  to 
property  which  is  within  the  jurisdiction  of 
the  court. 

Boswell  V.  Otis,  9  How.  336,  13  L.  ed.  164; 
Cooper  V.  Reynolds,  10  Wall.  308,  19  L.  ed. 
931;  Hart  v.  Sansom,  110  U.  S.  151,  28  L. 
ed.  101,  3  Sup.  Ct.  Rep.  586;  Amdt  v. 
Gi-iggs,  134  U.  S.  316,  33  L.  ed.  918,  10  Sup. 
Ct.  Rep.  557;  Galpin  v.  Page,  3  Sawy.  93, 
Fed.  Cas.  No.  5,206;  Single  v.  Scott  Paper 
Mfg.  Co.  55  Fed.  553;  Jennings  v.  Rocky 
Bar  Gold  Min.  Co.  29  Wash.  726,  70  Pac. 
136;  Bobbins  v.  Martin,  43  La.  Ann.  488, 
9  So.  112;  Reeves  v.  Pierce,  64  Kan.  502, 
67  Pac.  1108;  Robinson  v.  Kind,  23  Nev. 
330,  47  Pac.  1,  977 ;  Rourke  v.  McLaughlin, 
38  Cal.  196;  Dillon  v.  Heller,  39  Kan.  599, 
18  Pac.  693;  Corson  v.  Shoemaker,  55  Minn. 
386,  57  N.  W.  134:  Lynch  v.  Murphy,  161 
U.  S.  247,  40  L.  ed.  688,  16  Sup.  Ct.  Rep. 
523;  Morris  v.  Graham,  51  Fed.  53;  United 
States  V.  Southern  P.  R.  Co.  63  Fed.  481. 

HoUoway,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action,  brought  by  the  Silver 
Camp  Mining  Company  and  another  against 
Ferdinand  Dickert,  to.  enforce  the  specific 
performance  of  a  contract  to  convey  certain 
real  estate  situate  in  Lewis  and  Clarke 
County,  Montana,  and  to  compel  the  defend- 
ant, Dickert,  to  make  an  assignment  of  cer- 
tain dividends.  At  the  time  this  action  was 
commenced,  and  so  far  as  this  record  shows, 
at  all  times  therein  mentioned,  Dickert  was 
not  a  resident  of  the  state  of  Montana,  he 
being  a  resident  of  the  state  of  Utah.  The 
pl&intitfs  made  affidavit  for  publication  of 
summons,  secured  an  order  to  that  effect, 
and  then  made  service  on  the  defendant  in 
Utah  under  the  provisions  of  §  638  of  the 
Code  of  Civil  Procedure.  The  defendant 
appeared  specially  and  challenged  the  juris- 
diction of  the  court.  This  appeal  is  from 
the  judgment. 

Three  questions  are  presented  for  solu- 
tion: First.  Is  the  action  for  specific  per- 
formance of  a  contract  to  convey  real  estate 
one  in  personam  t  Second.  Will  service  of 
summons  by  publication  warrant  a  judg- 
ment in  personam f  Third.  Does  a  general 
statute  providing  for  the  publication  of  sum- 
mons in  civil  actions  abrogate  the  common- 
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law  rule  which  requires  personal  service  of 
summons  in  actions  in  personam?    • 

1.  As  to  the  first  question.  Conceding  that 
there  may  be  some  conflict  in  the  authorities 
respecting  this,  the  decided  weight  of  au- 
thority is  in  favor  of  an  affirmative  answer, 
though  the  courts  holding  this  view  have 
not, al way!)  been  in  harmony  as  to  the  rea- 
sons, or  as  to  the  extent  to  which  the  doc- 
trine should  be  carried.  As  early  as  3  Cush- 
ing  this  question  was  before  the  supreme 
court  of  Massachusetts,  and,  respecting  it, 
that  court  said:  '*The  simple  question  raised 
in  the  case  is  whether  the  court  can  proceed 
in  this  suit  against  the  defendant,  he  not 
being  at  the  commencement  of  the  suit,  or 
now,  within  the  jurisdiction  of  this  court, 
but  being  then  and  now  an  inhabitant  of 
and  within  the  state  of  Connecticut.  This 
IS  strictly  a  proceeding  in  personam.  There 
is  but  one  person  who  is  the  party  defend- 
ant, and  he  is  not  a  passive  party,  but  must 
be  eminently  active  in  the  performance  of 
any  decree  which  may  be  made  against  him. 
The  whole  object  of  the  bill  is  to  compel 
'the  defendant  to  execute  a  conveyance  ot 
land,  as  is  alleged,  according  to  his  con- 
tract." Spurr  V.  Scoville,  3  Cush.  578.  This 
doctrine  is  reafllrmed  by  the  same  court  in 
Davis  V.  Parker,  14  Allen,  94,  and  Merrill 
V.  Beckwith,  163  Mass.  503,  40  N.  E.  855. 
In  Close  Y.  Wheaton,  65  Kan.  830,  70  Pac. 
891,  it  is  said:  "The  character  of  an  action 
for  specific  performance  as  in  personam  en- 
tirely is  so  well  established  that  courts  hav- 
ing jurisdiction  oi  the  parties  frequently  en- 
tertain suits  to  compel  the  execution  of  con- 
tracts for  the  convevance  of  lands  in  other 
states,  in  which,  of  course,  their  decrees  as 
to  the  res  cannot  operate.  Lindley  v. 
ORexUyy  50  X.  J.  L.  636,  1  L.  R.  A.  79,  7 
Am.  St.  Rep.  802,  15  Atl.  379.  Sometimes 
a  question  tnay  exist  a«  to  whether  the  com- 
plaining party  may  not  have  such  peculiar 
interest  in  the  property  as  to  entitle  him  to 
the  enforcement  of  a  trust,  and  not  of  con- 
tract merely  [Merrill  v.  Beckwiih,  163 
Mass.  503,  40  N.  E.  855),  in  which  event 
the  action  might  be  local,  and  not  transi- 
tory; but  the  plaintiffs  in  thi&  case  have 
neither  stated  in  their  pleadings,  nor 
claimed  before  us,  such  character  of  right. 
We  are  therefore  well  convinced  that  the  in- 
herent nature  of  the  ordinary  proceeding  to 
compel  a  vendor  to  comply  with  his  contract, 
as  contract,  by  the  execution  of  a  deed,  makes 
the  action  one  in  personam,  which  can  be 
brought  only  where  the  defendant  resides 
or  may  be  legally  served  with  personal  proc- 
ess." The  supreme  court  of  Indiana,  in 
Voon  V.  Cook,  6  Ind.  268,  said:  "For  the 
reversal  of  this  decree  it  is  contended:  (1) 
That  the  land  in  question,  being  in  Hancock 
county,  the  circuit  court  of  Henry  county 
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had  no  jurisdiction  of  the  subject-matter  in 
controversy.  This  objection  is  not  tenable. 
We  concur  with  the  appellee's  counsel  that 
the  present,  being  a  suit  for  a  specific  per- 
formance of  a  contract,  operates  on  the  per- 
son, and  may  properly  be  instituted  in  any 
county  where  the  contractor  resides."  This 
is  approved  and  followed  in  Dehari  ▼.  De- 
hart,  15  Ind.  167.  In  McQuerry  v.  Qilliland, 
89  Ky.  434,  7  L.  R.  A.  454,  12  S.  W.  1037, 
the  court  said :  **  *The  court  is  of  the  opis- 
ion  that  in  case  of  fraud,  of  trust,  or  of  con- 
tract, the  jurisdiction  of  a  court  of  chan- 
cery is  sustainable  wherever  the  person  be 
found,  although  lands  not  within  the  juris- 
diction of  that  court  may  be  affected  by  the 
decree.'  In  such  case  the  subject-matter  is 
not  that  of  the  recovery  of  land.  In  other 
words,  it  is  not  an  action  in  rem.  The  court 
need  not  have  the  land  before  it  in  order  to 
be  able  to  render  a  judgment ;  but  the  action 
is  in  personam,  for  the  purpose  of  enforcing 
a  personal  obligation  of  contract  or  of  trust. 
It  is  true  that  the  title  to  land  is  to  be  af- 
fected by  the  decree,  in  so  far  as  it  compeU 
the  party  to  convey;  but,  a/ said,  by  reason 
of  his  trust  or  contract  duty,  he  is  per- 
sonally obliged  to  convey,  and  that  duty 
may  be  discharged  in  one  state  as  well  as 
another,  although  the  land  may  not  be  situ- 
ated in  such  state.  It  is  the  breach  of  trust 
or  contract  to  convey  that  may  be  complied 
with,  without  regard  to  the  location  of  the 
land,  that  gives  the  right  of  action  in  per- 
sonam." In  Brown  v.  Desmond,  100  Mass. 
267,  the  court  said:'  **A  suit  for  specific  per- 
formance of  a  contract  for  the  conveyance 
of  land  proceeds  in  personam"  This  doc- 
trine is  afhrmed  by  the  supreme  court  of  In- 
diana in  Bethell  v.  Bethcll,  92  Ind.  318.  As. 
if  to  place  particular  emphasis  upon  the 
view  that  an  action  to  enforce  the  specific 
performance  of  a  contract  to  convey  land 
operates  strictly  in  personam,  the  chancery 
courts  in  England  and  of  many  of  the  state.^ 
in  this  country  have  repeatedly  held  that 
such  an  action  may  be  commenced  in,  and 
relief  had  from,  a  court  having  jurisdiction 
of  the  parties,  even  though  the  land  to  be 
affected  lies  in  another  state  or  in  a  foreign 
countrj\  Pcnn  v.  Baltimore,  1  Ves.  Sr.  444 ; 
Cranstown  v.  Johnston,  3  Ves.  Jr.  170: 
Ward  V.  Arredondo,  Hopk.  Ch.  213,  14  Am. 
Dec.  543;  Hutphen  v.  Fowler,  9  Paige,  280; 
Sexcton  v,  Branson,  13  N.  Y.  587,  67  Am. 
Dec.  89 ;  Davis  v.  Headiey,  22  N.  J.  Eq.  115; 
Massie  v.  ^Vatts,  6  Cranch,  148,  3  L.  ed. 
181.  The  doctrine  is  broadly  stated  by 
Story  as  follows:  "The  proposition  may, 
therefore,  be  laid  down  in  the  most  general 
form  that,  to  entitle  a  court  of  equity  to 
maintain  a  bill  for  the  specific  performance 
of  a  contract  respecting  land,  it  is  not  nec- 
essary that  the  land  should  be  situate  with- 


1904. 


SiLVSB  Camp  Min.  Co.  v.  Dickebt. 


943 


in  the  jurisdiction  of  the  state  or  country 
where  the  duit  is  brought.  It  is  sufficient 
that  the  parties  to  be  affected  and  bound  by 
the  decree  are  resident  within  the  state  or 
country  where  the  suit  is  brought,  for  in 
all  suits  in  equity  the  primary  decree  is  in 
personam,  and  not  in  rem.  The  incapacity 
to  enforce  the  decree  in  rem  constitutes  no 
objection  to  the  right  to  entertain  such  a 
suit."  1  Story,  Eq.  Jur.  10th  ed.  §  744; 
Brotcn  Y.  Desmond,  100  Mass.  267 ;  Elliott, 
Gen.  Pr.  §  244;  Close  v.  Wheaton,  65  Kan. 
830,  70  Pac.  891.  M  further  illustrating 
the  view  that  this  character  of  action  is 
purely  in  personam,  and  that  a  statute  of 
the  character  of  our  §  610  of  the  Code  of 
Civil  Procedure  has  no  application  to  an 
action  to  enforce  the  specific  performance 
of  a  contract  for  the  conveyance  of  real  es- 
tate, the  supreme  court  of  Washington,  in 
Morgan  v.  Bell,  3  Wash.  554,  16  L.  R.  A. 
014,  28  Pac.  925,  said:  "The  first  point 
argued  by  the  appellant  is  that  this  is  an 
action  affecting  the  title  to  the  real  estate, 
and  should  have  been  brought  in  Clallam 
county,  where  ttie  land  is  situated,  by  virtue 
of  §  47  of  the  Code,  which  provides  that  ac- 
tions for  the  recovery  of,  for  the  possession 
of,  for  the  partition  of,  for  the  foreclosure 
of  a  mortgage  on,  or  for  the  determination 
of  all  questions  affecting  the  title,  or  for 
any  injuries  to,  real  property,  shall  be  com- 
menced in  the  county  or  district  in  which 
the  subject  of  action,  or  some  part  thereof, 
is  situated.  We  do  not  think  this  is  the 
character  of  cases  contemplated  by  the  stat- 
ute. The  title  to  this  land  was  not  in  dis- 
pute, and  could  not  be  affected  by  the  decree 
of  the  court,  under  the  pleadings.  It  is  true 
that  the  court  could  decree  a  specific  per- 
formance of  the  contract,  under  the  allega- 
tions of  the  complaint,  but  it  would  be  a 
decree  affecting  the  parties  to  the  action 
personally.  It  would  not  determine  any 
question  affecting  the  title,  in  the  sense  in 
which  the  word  'title'  is  evidently  employed 
in  the  statute." 

For  the  purpose  of  differentiating  between 
the  legal  effects  which  flow  from  that  class 
of  actions  wherein  service  of  summons  may 
be  properly  made  by  publication  and  actions 

.  strictly  in  personam,  reference  is  had  to  the 
language  used  by  the  Supreme  Court  in 
Cooper  V.  Reynolds,  10  Wall.  308,  19  L.  ed. 
931.  The  court  there  had  under  considera- 
tion an  action  which  grew  out  of  an  action 
for  damages,  wherein   summons   had  been 

.  served  by  publication,  and  in  which  prop- 
erty of  one  of  the  defendants  which  was 
within  the  jurisdiction  of  the  court  had 
been  seized  by  attachment  and  sold  under 
execution  to  Cooper.  The  original  owner 
of  the  property,  who  was  a  defendant  in 
that  action,  then  brought  ejectment  against 
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Cooper,  who  assorted  title  under  the  sher- 
iff's deed.  After  reviewing  the  proceedings 
had  in  the  original  action  for  damages,  the 
court  carefully  reviewed  the  whole  subject, 
and  announced  a  rule  which  has  since  been 
followed.  The  court  said:  "But  the  plain- 
tiff is  met  at  the  oommencement  of  his  pro- 
ceedings by  the  fact  that  the  defendant  is 
not  within  that  territorial  jurisdiction,  and 
cannot  be  served  with  any  process  by  which 
he  can  be  brought  personally  within  the 
power  of  the  court.  For  this  difficulty  the 
statute  has  provided  a  remedy.  It  says  that, 
upon  affidavit  being  made  of  that  fact,  a 
writ  of  attachment  may  be  issued  and  levied 
on  any  of  the  defendant's  property,  and  a 
publication  may  be  made  warning  him  to 
appear,  and  that  thereafter  the  court  may 
proceed  in  the  case,  whether  he  appears  or 
not.  If  the  defendant  appears,  the  cause 
becomes  mainly  a  suit  in  personam,  with  the 
added  incident  that  the  property  attached 
remains  liable,  under  the  control  of  the 
court,  to  answer  to  any  demand  which  may 
be  established  against  the  defendant  by  the 
final  judgment  of  the  court.  But  if  there 
is  no  appearance  of  the  defendant,  and  no 
service  of  process  on  him,  t^e  case  becomes, 
in  its  essential  nature,  a  proceeding  in  rem, 
the  only  effect  of  which  is  to  subject  the 
property  attached  to  the  payment  of  the  de- 
mand which  the  court  may  find  to  be  due  to 
the  plaintiff.  That  such  is  the  nature  of 
this  proceeding  in  this  latter  class  of  cases 
is  clearly  evinced  by  two  well-established 
propositions:  First,  the  judgment  of  the 
court,  though  in  form  a  personal  judgment 
against  the  defendant,  has  no  effect  beyond 
the  property  attached  in  that  suit.  No  gen- 
eral execution  can  be  issued  for  any  balance 
unpaid  after  the  attached  property  is  ex- 
hausted. No  suit  can  be  maintained  on 
such  a  judgment  in  the  same  court  or  in 
any  other,  nor  .can  it  be  used  as  evidence 
in  any  other  proceeding  not  affecting  the 
attached  property,  nor  could  the  costs  in 
that  proceeding  be  collected  of  defendant  out 
of  any  other  property  than  that  attached  in 
the  suit.  Second,  the  court,  in  such  a  suit, 
cannot  proceed  unless  the  officer  finds  some 
property  of  defendant  on  which  to  levy  the 
writ  of  attachment.  A  return  that  none 
can  be  found  is  the  end  of  the  case,  and  de- 
prives the  '  court  of  further  jurisdiction, 
though  the  publication  may  have  been  duly 
made  and  proved  in  court." 

2.  As  to  the  second  question.  If  any 
doubt  existed  respecting  the  proper  answer 
to  be  made  to  this  inquiry,  that  doubt  waa 
settled  by  the  Supreme  Court  of  the  United 
States  in  Pennoyer  v.  Neff,  95  U.  S.  714, 
24  L.  ed.  565.  In  1866,  J.  H.  Mitchell  ob- 
tained a  judgment  in  the  district  court  of 
Oregon  against  Ncff,  a  nonresident  of  Ore- 
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goDy  for  sen'ices  alleged  to  have  been  ren- 
dered to  Neff.  Summons  was  served  by 
publication,  and  Neff  did  not  appear.  Judg- 
ment was  rendered  by  default.  Execution 
was  issued,  and  l4nd  belonging  to  Neff  in 
Oregon  was  levied  upon  and  sold  to  Pen- 
noyer.  Neff  later  returned  and  brought 
ejectment  against  Pennoyer,  who  pleaded 
title  in  himself,  baaed  upon  the  deed  which 
he  had  received  from  the  sheriff  by  virtue 
of  the  execution  sale  in  Mitchell  v.  Neff. 
The  validity  of  the  judgment  in  Mitchell  v. 
Neff  was  put  directly  in  issue.  Respecting 
the  doctrine  that  a  personal  judgment  can 
only  be  had  after  personal  service  on  the  de- 
fendant or  his  voluntary  appearance  in  the 
action,  the  court  said:  **It  is  the  only  doc- 
trine consistent  with  proper  protection  to 
citizens  of  other  states.  If,  without  person- 
al service,  judgments  in  personam,  obtained 
ex  parte  against  nonresidents  and  absent 
parties,  upon  mere  publication  of  process, 
which,  in  the  great  majority  of  cases,  would 
never  be  seen  by  the  parties  interested,  could 
be  upheld  and  enforced,  they  would  be  the 
constant  instruments  of  fraud  and  oppres- 
sion. Judgments  for  all  sorts  of  claims 
upon  contracts  and  for  torts,  real  or  pre- 
tended, would  be  thus  obtained,  under  which 
property  would  be  seized,  when  tlie  evidence 
of  the  transactions  upon  which  they  were 
founded,  if  they  ever  had  any  existence,  had 
perished.  Substituted  ser\-ice  by  publica- 
tion, or  in  any  other  authorized  form,  may 
be  sufficient  to  inform  parties  of  the  object 
of  proceedings  taken,  where  property  is  once 
brought  under  the  control  of  the  court  by 
seizure  or  some  equivalent  act.  The  law  as- 
sumes that  property  is  always  in  the  pos- 
session of  its  owner,  in  person  or  by  agent; 
and  it  proceeds  upon  the  theory  that  its 
seizure  will  inform  him,  not  only  that  it  is 
taken  into  the  custody  of  the  court,  but  that 
he  must  look  to  any  proceedings  authorized 
by  law  upon  such  seizure  for  its  condemna- 
tion and  sale.  Such  service  may  also  be 
sufficient  in  cases  where  the  object  of  the 
action  is  to  reach  and  dispose  of  property 
in  the  state,  or  of  some  interest  therein,  by 
enforcing  a  contract  or  a  lien  respecting 
the  same,  or  to  partition  it  among  different 
owTiers,  or,  when  the  public  is  a  party,  to 
condemn  and  appropriate  it  for  a  public 
purpose.  In  other  words,  such  8er\-ice  may 
answer  in  all  actions  which  are  substantial- 
ly proceedings  in  rem.  But  where  the  en- 
tire object  of  the  action  is  to  determine  the 
personal  rights  and  obligations  of  the  de- 
fendants,— that  is,  where  the  suit  is  merely 
in  personam, — constructive  service  in  this 
form  upon  a  nonresident  is  ineffectual  for 
any  purpose."  Pennoyer  v.  Neff,  05  U.  S. 
714,  24  L.  ed.  5G5,  is  directly  approved  and 
followed  by  the  Supreme  Court  in  Hart  v. 
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Sansom,  110  U.  S.  151,  28  L.  ed.  101,  3  Sup. 
Ct.  Rep.  580,  and  the  doctrine  of  that  case 
reannounced  in  Leigh  v.  Green,  193  U.  S. 
79,  48  L.  ed.  623,  24  Sup.  Ct.  Rep.  390.  That 
doctrine  has  also  been  followed  by  the  courts 
of  last  resort  of  several  states  where  it  has 
been  in  issue.  In  Eliot  v.  McCormick,  144 
Mass.  10,  10  N.  £.  705,  it  is  said:  "The 
Supreme  Court  of  the  United  States  has 
held,  in  recent  decisions,  that  under  this 
provision^  it  is  not  competent  for  a  state 
court  to  render  a  judgment  in  pertonani 
against  a  person  who  is  not  a  resident  of 
the  state,  who  does  not  appear  in  the  suit, 
and  who  is  not  served  personally  with  proc- 
ess within  the  state.  It  is  held  that,  where 
property  of  a  nonresident  defendant  la  found 
within  the  state,  the  state  court  may  attach 
it  on  the  writ,  and  may  proceed  to  a  judg- 
ment so  far  as  to  apply  the  property  to  the 
debt;  but  if  there  is  no  appearance  of  the 
defendant,  and  no  personal  service  on  him, 
a  judgment  rendered  against  him  personally 
is  void,  and  has  no  effect  beyond  the  prop- 
erty attached;  and  no  suit  can  be  main- 
tained on  such  a  judgmenlf,  either  in  the 
same  or  any  other  court.  Pennoyer  v.  Neff, 
95  U.  S.  714,  24  L.  ed.  565;  Freeman  v.  Al- 
derson,  119  U.  S.  185,  30  L.  ed.  372,  7  Sup. 
Ct.  Rep.  165."  In  Needham  v.  Thayer,  147 
Mass.  536,  18  N.  £.  429,  the  views  of  the 
court  in  Eliot  v.  McCormick,  144  Mass.  10, 
10  N.  £.  705,  were  adopted  and  followed, 
and  it  is  there  held  that  a  judgment  in  per- 
sonam against  a  person  who  is  not  a  resi- 
dent of  the  state  in  which  the  judgment  is 
rendered,  who  has  not  been  personally  served 
in  the  state  with  summons,  and  who  has  not 
appeared  in  the  action,  is  wholly  void,  and 
no  suit  can  be  maintained  on  it  either  in 
that  or  any  other  court;  that  the  oourt  ob- 
tained no  jurisdiction,  and  its  judgment  haj$ 
no  force  either  in  the  state  in  which  it  is 
rendf'red  or  in  any  other  state.  Pennoyer 
v.  Neff  is  also  approved  and  followed  in 
First  Nat.  Bank  v.  Henry,  156  Ind.  1,  58 
N.  E,  1057.  In  Hill  v.  Henry,  57  Atl.  554, 
the  oourt  of  chancery  of  New  Jersey  said: 
"The  following  propositi<Mi8  have  been  es- 
tablished by  the  supreme  court:  First. 
That  a  personal  judgment  is  without  valid- 
ity, if  it  be  rendered  by  a  state  court  in  an* 
action  upon  a  money  demand  against  a  non- 
resident, proceeded  against  by  publication, 
but  not  personally  served  with  process  with- 
in the  state,  and  not  appearing.  Second. 
That  no  validity  is  imparted  to  such  a  judg- 
ment by  the  fact  that  the  defendant  has,  ai 
the  time  the  action  is  commenced,  property 
within  the  state,  upon  which  a  levy  can  be 
made  under  the  judgment.  Pennoyer  v. 
Neff,  95  U.  S.  714,  24  L.  ed.  565."  The  su- 
preme court  of  Minnesota,  in  Cabanne  v. 
Oraf,  87   Minn.  510,  59   L.  R.  A.   735,   94 
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Am.  St.  Rep.  722,  92  N.  W.  461,  said: 
"Prior  to  the  decision  in  the  case  of  Pen- 
noyer  v.  Weif,  95  U.  S.  714,  24  L.  ed.  565, 
it  was  the  law  of  this  state,  and  in  some 
other  jurisdictions,  that,  if  a  nonresident 
defendant  had  property  in  this  state,  its 
courts  had  jurisdiction,  without  seizing  it, 
to  proceed  by  publication  of  the  summons, 
and  render  a  judgment  in  personam,  valid 
within  the  state  to  the  extent  of  any  prop- 
erty of  the  defendant  therein.  Stone  y.  My- 
ers, 9  Minn.  303,  86  Am.  Dec.  104,  Gil.  287 ; 
Cleland  v.  Tavemier,  11  Minn.  194,  Gil. 
126.  Such,  however,  is  not  now  the  law% 
for  a  statute  authorizing  such  a  proceed- 
ing would  not  be  due  process  of  law.  Ken- 
ney  v.  Ooergen,  36  Minn.  190,  31  N.  W.  210; 
Lydiard  v.  Chute,  45  Minn.  277,  47  N.  W. 
967 ;  Plummer  v.  Hatton,  51  Minn.  181,  53 
N,  VV.  460.  Pennoyer  v.  Neif,  95  U.  S.  714, 
24  L.  ed.  565,  is  the  leading  authority  in 
support  of  the  now  well-settled  proposition 
that,  except  as  to  proceedings  affecting  the 
personal  status  of  the  plaintiff,  or  in  rem, 
or  as  to  actions  to  enforce  liens,  or  to  quiet 
title,  or  to  recover  possession  of  property,^ 
or  for  the  partition  thereof,  or  to  set  aside 
fraudulent  transfers  thereof,  or  to  obtain 
judgment  enforceable  against  property 
seized  by  attachment  or  other  process,  no 
state  can  authorize  its  courts  to  compel  a 
citizen  of  another  state  remaining  therein 
to  come  before  them  and  submit  to  their  de- 
cision a  mere  claim  upon  him  for  a  money 
demand,  no  matter  what  the  prescribed 
mode  of  service  of  process  against  him  may 
be.  An  attempt  to  do  so  is  not  due  process 
of  law." 

3.  As  to  the  third  question.  It  is  con- 
tended that  it  is  competent  for  the  state 
by  statute  to  provide  for  valid  service  by 
publication  in  actions  in  personam.  If  this 
state  has  done  so,  the  question  of  the  con- 
stitutionality of  such  a  statute  might  be  in- 
volved.   If  it  has  not  done  so,  that  question 


is,  of  course,  eliminated  from  consideration. 
Section  637  of  the  Code  of  Civil  Procedure 
provides:  "When  the  person  on  whom  the 
service  of  a  summons  is  to  be  made,  resides 
out  of  the  state,  or  has  departed  from  the 
state,  or  cannot,  after  due  diligence,  be 
found  within  the  state,  or  conceals  himself 
to  avoid  the  service  of  the  summons;  or 
when  the  defendant  is  a  foreign  corporation, 
having  no  managing  or  business  agent, 
cashier,  secretary,  or  other  officer  within  the 
state,  and  an  affidavit  stating  any  of  these 
facts  is  hied  with  the  clerk  of  the  court  in 
which  the  action  is  brought,  and  such  affi- 
davit also  states  that  a  cause  of  action  ex- 
ists against  the  defendant  in  respect  to 
whom  the  service  of  the  summons  is  to  be 
made,  and  that  he  or  it  is  a  necessary  or 
proper  party  to  the  action,  the  clerk  of  the 
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court  in  which  the  action  is  commenced 
shall  cause  the  service  of  the  summons  to  be 
made  by  publication  thereof."  Counsel  for 
respondents  cites  Perkins  v.  Wakeham,  80 
Cal.  680,  21  Am.  St.  Rep.  67,  25  Pac.  51,  as 
sustaining  the  view  that  service  of  summons 
by  publication  in  actions  strictly  in  per- 
sonam may  be  had  under  a  statute  similar 
to  our  §  637,  above,  and  there  is  an  expres- 
sion to  be  found  in  the  opinion  of  the  court 
in  that  case  bearing  out  that  idea,  and  that 
case  is  apparently  cited  with  approval  in 
Scculovich  V.  Morton,  101  Cal.  673,  40  Am. 
St.  Rep.  106,  36  Pac.  387,  in  an  action  to 
have  a  trust  declared  and  enforced,  and  in 
which  we  are  unable  to  see  any  applicability 
of  the  doctrine  announced  in  Perkins  v. 
Wakeham.  In  Loaiza  v.  Superior  Court,  85 
Cal.  11,  9  L.  R.  A.  376,  20  Am.  St.  Rep.  197, 
24  Pac.  707,  the  same  court  had  at  great 
length  reviewed  the  cases,  and  put  itself  in 
harmony  with  the  weight  of  authority  as 
we  have  outlined  it,  and  distinguished  be- 
tween the  classes  of  cases  where  service  of 
summons  may  be  made  by  publication  and 
where  it  may  not  be,  and  in  the  latter  class 
included  actions  strictly  in  persona/m;  and 
this  case  was  not  alluded  to  or  overruled  in 
either  of  the  cases  cited  above.  An  exam- 
ination of  the  opinion  in  Perkins  v.  Wake- 
liam,  above,  discloses  that  the  decision  of 
the  court  is  made  upon  the  theory  that  an 
action  to  quiet  title,  which  was  the  form  of 
action  in  that  case,  is  one  affecting  the 
title  to  real  estate.  Whether  that  doctrine 
would  be  approved  by  this  court  is  not  de- 
cided; suffice  it  to  say  that  the  present  ac- 
tion, being  to  enforce  the  specific  perform- 
ance of  a  contract,  is  not  one  which  affects 
title  to  real  estate,  for,  if  it  did,  it  could 
only  be  tried  in  the  county  where  the  real 
estate  is  situated,  whereas  the  authorities 
are  practically  unanimous  in  holding  that 
such  an  action  may  be  tried  where  jurisdic- 
tion of  the  defendant  is  obtained,  without 
reference  to  the  location  of  the  real  estate. 
In  Roller  v.  Holly,  176  U.  S.  398,  44  L.  ed. 
520,  20  Sup.  Ct.  Rep.  410,  a  statute  of  Tex- 
as, as  broad  in  its  provisions  as  our  §  637, 
above,  was  under  consideration,  and,  re- 
specting it,  the  court  said :  "It  is  true  there 
is  no  statute  of  Texas  specially  authorizing 
a  suit  against  a  nonresident  to  enforce  an 
equitable  lien  for  purchase  money,  but  arti- 
cle 1230  of  the  Code  of  Texas,  hereinafter 
cited,  contains  a  general  provision  for  the 
institution  of  suits  against  absent  and  non- 
resident defendants,  and  lays  down  a  method 
of  procedure  applicable  to  all  such  cases. 
Obviously  this  article  has  no  application  to 
suits  in  personam,  as  was  held  by  the  su- 
preme court  of  Texas  in  York  v.  State,  73 
Tex.  651,  11  S.  W.  869;  Kimmarle  v.  Hous- 
ton d  T.  C.  R,  Co,  76  Tex.  686,  12  S.  W. 
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098;  Maddox  v.  Craig,  80  Tex.  600,  16  S.  W. 
328 ;  and  by  this  court  in  Pennoyer  v.  Vefff 
95  U.  S.  714,  723,  24  L.  ed.  665,  569.  The  ar- 
ticle must  then  be  restricted  to  actions  in 
rem;  but  to  what  class  of  actions,  since  none 
is  mentioned  specially  in  the  article  ?  We  are 
bound  to  give  it  some  effect.  We  cannot 
treat  it  as  wholly  nugatory,  and,  as  it  is 
impossible  to  say  that  it  contemplates  a 
procedure  in  one  class  of  cases  and  not  in 
another,  we  think  the  only  reasonable  con- 
struction is  to  hold  that  it  applies  to  all 
cases  where,  under  recognized  principles  of 
law,  suits  may  be  instituted  against  nonresi- 
dent defendants."     We  prefer  to  adopt  this 


view  as  more  in  consonance  with  reason  and 
the  general  practice  which  has  heretofore 
prevailed  throughout  this  country. 

The  other  questions  involved  in  this  case 
need  not  be  considered.  The  court  had  no 
jurisdiction  of  the  defendant.  The  judg- 
ment rendered  is  nugatory  and  is  reversed, 
and  the  cause  remanded. 

Reversed  and  remanded. 

Brantly,  Ch.  J.,  and  Milbnm,  J.,  con- 
cur. 

Petition  for  rehearing  denied  February  6. 
1905. 
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STATE  of  New  Hampshire  ex  rel.  Martha 

S.  MUNSEY 

V, 

M.  Swain  CLOUGH. 

(72  N.  H.  178.) 

1.  Failure  off  tlie  vovernor's  i^arrant* 
for  the  arreait  and  rendition  of  an  al- 
leged fnsitlve  front  Jnatlce,  to  state 
tbat  the  person  whose  arrest  is  directed  is 
a  fugitive  from  justice,  does  not  require  his 
release  In  habeas  corpus  proceedings,  where 
the  written  evidence  required  by  law  for  the 
Issuance  of  the  warrant  is  before  the  court, 
nnd  Is  legally  sufllclent  to  support  a  finding 
of  such  fact. 

2.  That  one  of  the  crimes  for  which 
an  alleged  fnvltiT'e  from  Jnstlce  !• 
indicted  waa  comntitted  after  his  de- 
parture from  the  state,  and  that  in 
case  he  is  returned  to  the  state,  he  may  be 
tried  on  that  charge,  do  not  remove  him 
from  the  class  of  persons  liable  to  rendition 
under  the  Federal  Constitution,  where  the 
Indictment  also  charges  the  commission  of 
other  crimes  before  the  date  of  his  depart- 
ure. 

3.  The  JIndins  of  the  soTcrnor  that 
an  alleged  fuvltive  front  Justlee  la 
such,  and  should  be  returned  to  the  state 
from  which  he  fled.  Is  subject  to  review  by 
the  courts  In  a  habeas  corpus  proceeding  to 
obtain  his  release  from  custody  under  the 
governor's  warrant. 

4.  A  llndinfl:  that  an  accused  is  a  ffu- 
VltiTe  from  Justice  is  not  precluded 
by  the  fact  that  the  Indictment  shows  that 
the  offenses  were  committed  more  than  six 
years  before  the  indictment  was  found. 

KOTE. — AS  to  who  are  fugitives  subject  to  ex- 
tradition, see.  In  this  series,  State  v.  Hall,  28  L. 
R.  A.  289  and  note;  Re  Sultan,  28  L.  R.  A.  294  ; 
Drlnkall  v.  Spiegel,  3d  h,  R.  A.  486 ;  Bsf  parte 
Tod,  47  L.  R.  A.  506,  and  People  eco  rel  Cork- 
ran  V.  Hyatt,  60  L.  R.  A.  774. 

As  to  presumption  that  warrant  for  arrest 
was   granted  on   competent  proof  that  person 
was  a  fugitive  from  Justice,  see  State  ex  rel. 
McNlchoIs  V.  Justus,  55  L.  R.  A.  325. 
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5.  A  fl:oTernor*s  i^arrant  for  the  ar^ 
rest  of  a  fuvitiTe  from  Justieo  is  not 
▼old  because  It  describes  the  offense  as 
uttering  forged  wills,  where  the  indictment 
in  each  count  charged  the  uttering  and  pQt>- 
lication  as  true  of  "a  certain  forged  instru- 
ment purporting  to  be  a  will,'*  where,  by 
reference  to  the  indictment,  the  meaning  of 
the  warrant  Is  rendered  plain  and  definite. 

tt.  A  Joinder  in  one  indictment  of  sct- 
eral  counts  charvins  distinct  aflenses 
will  not  prevent  the  rendition  of  accused 
as  a  fugitive  from  Justice, — at  least  If,  un- 
der the  laws  of  the  state  where  the  indict- 
ment was  found,  It  was  sufllclent  to  sapport 
a  conviction  under  one  of  the  counts. 
7.  A  clerical  error  in  the  aflidavlt  of 
the  clerk  off  court,  to  the  effect  that  an 
Indlctmeut  was  found  in  1892,  does  not  pre- 
clude the  governor  from  finding  that  It  was 
in  fact  found  In  1902,  for  the  purpose  of  up- 
holding a  proceeding  for  the  Interstate  ren- 
dition of  one  accused  of  crime. 

8.  The  addressiufl:  of  the  sovemor** 
"vrarrant  for  the  rendition  of  a  fusi- 
tive  from  Justice  to  a  local  offleer, 
rather  than  to  the  agent  of  the  demanding 
state,  affords  no  reason  for  the  discharge  of 
ihe  accused  from  custody,  where  the  statute 
merely  directs  that  the  warrant  shall  au- 
thorize the  agent  to  take  and  transport  the 
fugitive  out  of  the  state  without  prescribing 
to  whom  it  shall  be  addressed. 

On  Second  Hearing. 

9.  One  xvlnome  rendition  is  sou^rht  from 
a  sister  state  as  a  fugitive  from  Justice 
is  not  entitled,  as  matter  of  right,  to  a  hear- 
ing before  the  governor  upon  the  question 
whether  or  not  he  Is  such  fngitlYe. 

10.  A  vo-rernor,  .  in  detemalnlns 
-YThether  or  not  one  nvhose  rendition 
is  demanded  by  a  sister  state  is  In  fact 
a  fugitive  from  Justice.  Is  not  precluded  from 
receiving  evidence  that  fails  to  meet  the  re- 
quirements of  legal  proof. 

11.  The  arovernor's  order  directing  the 
rendition  of  a  person  as  a  fniritlTe 
from  Justice  Is  not  nullified  by* the  fact 
that  he  acted  upon  copies  of  affidavits  show 
lug  that  accused  was  a  fugitive  from  Justice, 
the  originals  of  which  were  on  file  with  the 
governor  of  the  demanding  state,  rather  than 
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requirlDg  the  originals  to  be  produced  before 
htm. 

(December  27,  1902.) 

TRANSFER  by  the  Superior  Court  for 
Merrimack  County  on  relator's  excep- 
tiuns  for  the  opinion  of  the  Supreme  Court 
of  a  petition  for  a  writ  of  habeas  corpus  to 
discharge  petitioner  from  custody  to  which 
she  had  been  committed  under  extradition 
proceedings.     Overruled. 

Statement  b^'  Walker,  J.: 

The  defendant,  who  is  the  sheriff  of  the 
count}',  states  in  his  return  that  he  has  the 
custody  of  the  relator  under  a  warrant  from 
the  governor  of  this  state  issued  on  the  re- 
quisition of  the  governor  of  Massachusetts. 
The  warrant  recites  that  *'it  has  been  repre- 
senteti  to  me  by  the  acting  governor  of  the 
commonwealth      of      Massachusetts      that 
Mnrtha  S.  Munsey  stands  charged  with  the 
crime  of  uttering  forged  wills,  which  he  cer- 
tilies  to  me  to  be  a  crime  under  the  laws 
of   said   commonwealth,   committed   in   the 
county  of  Middlesex,  in  said  commonwealth, 
and  has  taken  refuge  in  the  state  of  New 
Hampshire;  and  the  said  governor  of  Mas- 
saehuj^etts  having,  in  pursuance  of  the  Con- 
**titution  and  laws  of  the  United  States,  de- 
manded of  me  that  I  shall  cause  the  said 
Martha  S.  Munsey  to  be  arrested  and  de- 
livered to  Jophanus  H.  Whitney,  who  is  duly 
authorized  to  receive  her  into  his  custody, 
and  con\ev  her  back  to  the  said  conunon- 
wealth  of  Massachusetts;  and  whereas,  the 
said  representation  and  demand  is  accompa- 
nied by    certified  copy  of  an    indictment, 
whereby    the  said    Martha   S.  Munsey    is 
shown  to  have  been  duly  charged  with  the 
said  crime,  and  with  having  fled  from  said 
conunonwealth.  and    taken   refuge    in  the 
fetxite  of  New  Hampshire,  which  is  duly  cer- 
tilied  by  the  acting  governor  of  Massachu- 
setts to  be  authentic  and  duly  authenticat- 
ed:    Therefore,  you  are  required  to  arrest 
and    secure  the    said   Martha    S.   Munsey 
wherever   she   may   be    found   within    this 
state,  and  aflFord  her  such  opportunity  to 
sue  out  a  writ  of  habeas  corpus  as  is  pre- 
scribed by  the  laws  of  this  state,  and  to 
thereafter  deliver  her  into  the  custody  of 
the  said  Jophanus  H.  Whitney  to  be  taken 
back  to  the  said  commonwealth  from  which 
she  lied,  pursuant  to  the  said  requisition." 
From  the  copy  of  the  indictment  referred  to 
it  appear?  that  the  relator  was  indicted  by 
the  grand  jury  of  the  county  of  Middlesex, 
in  Massachusetts,  on  the  second  Monday  of 
February,  1892,  in  which  it  is  charged  that 
the  relator,  on  February  28,  189.5,  *'at  Cara- 
. bridge,  in  the  county  of  Middlesex,  afore- 
said, with  intent  to  injure  and  defraud,  did 
utter  and  publish  as  true  a  certain  forged 
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instrument  purporting  to  be  a  will,  well 
knowing  the  same  to  be  forged."  In  the 
second  and  third  counts  she  is  charged  with 
similar  olTenses  committed,  respectively,  on 
May  17,  1S95,  and  November  20,  1901.  In 
each  count  the  alleged  forged  will  is  set  out 
in  full.  In  the  certificate  of  the  clerk  of 
ing  it  was  stated  that  the  indictment  is  pend- 
ing it  was  stated  that  the  indictment  was 
found  and  returned  "on  the  second  Monday 
of  Februnry,  a.  d.  1892."  The  requisition 
papers  also  contain  the  affidavit  of  Whit- 
ney, in  which  it  is  stated  that  the  relator 
has  "Hed  from  the  limits  of  said  common- 
wealth, and  ir>,  a  fugitive  from  justice;** 
also  that  "at  the  time  of  the  commission  of 
said  criir.e  she  was  in  the  state  of  Massa- 
chusetts; .  .  .  that  she  fled  from  said 
commonwealth  of  Massachusetts  on  or 
about  the  4th  day  of  November,  a.  d.  1901 ; 
that  she  is  not  now  within  the  limits  of 
the  commonwealth,  but,  as  I  have  reason 
to  believe,  is  now  in  Pittsfield,  in  the  state 
of  New  Hampshire."  The  affidavit  of  the 
district  attorney  was  submitted  to  the  gov- 
ernor, in  which  he  refers  to  Martha  S.  Mun- 
sey as  one  "who  stands  charged  by  indict- 
ment with  the  crime  of  uttering  forged 
wills,  committed  in  the  county  of  Middlesex 
on  the  2Rth  day  of  February,  a.  d.  1895, 
on  the  17th  day  of  May,  a.  d.  1895,  and  on 
the  20th  day  of  November,  a.  d.  1901,  and 
who,  to  avoid  prosecution,  fled  from  the 
jurisdiction  of  this  commonwealth,  and  is 
now  a  fugitive  from  justice,  and,  as  I  am 
informed,  is  within  the  jurisdiction  of  said 
state  of  New  Hampshire.  And  I  further 
certify  that  the  offense  charged  against  the 
r^aid  fugitive  is  a  felony,  and  that  said  of- 
fense and  punishment  therefor  is  defined 
in  5  1  of  chapter  204  of  the  Public  Statutes. 
Application  for  the  arrest  and  return  of  the 
said  fugitive  has  not  been  made  sooner  be- 
cause the  indictment  was  not  found  by  the 
grand  jury  until  the  February  sitting  of  the 
superior  court  in  the  year  1902."  The  re- 
lator, claiming  that  on  the  face  of  the  docu- 
ments submitted  to  the  governor  he  was 
not  authorized  to  issue  his  warrant,  and 
that  ti»e  warrant  is  defective,  made  a  mo- 
tion for  her  discharge,  which  was  denied, 
subject  to  exception. 

Mr.  Edward  A.  Lane,  for  relator: 

All  the  necessary  facts  to  give  the  govern- 
or authority  to  issue  the  warrant  should  ap- 
pear on  its  face. 

Re  Jackson,  2  Flipp.  184,  Fed.  Cas.  No. 
7,125. 

The  court  may  review  the  proceedings  and 
dischargr  relator,  if  the  cliarge  of  "fleeing" 
is  not  sustained  by  the  record  evidence. 

Jie  Jackson,  2  Flipp.  183,  Fed.  Cas.  No. 
7,125;  Ex  parte  Thornton,  9  Tex.  635;  Ex 
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•  parte  Hart,  28  L.  R.  A.  801,  11  C.  C.  A.  165, 
25  U.  S.  App.  22,  63  Fed.  249;  Ex  parte 
Smith,  3  McLean,  121,  Fed.  Cas.  No.  12,968; 
People  ex  rel.  Lawrence  v.  Brady,  56  N.  Y. 
182 ;  Jones  v.  Leonard,  50  Iowa,  106,  32  Am. 
Rep.  116;  Hartman  v.  AveUnej  63  Ind.  344, 
30  Am.  Rep.  217 ;  3  Spear,  Extradition,  pp. 
391,  498,  548. 

To  arrest  relator  on  a  warrant  which  de- 
nies her  a  sufficient  description  of  the 
charges  against  lier,  to  enable  her  to  tell 
how  many  and  when  they  were  committed, 
and  to  intelligently  petition  for  a  writ  of 
habeas  corpus,  is  denying  her  her  constitu- 
tional right  to  enjoy  its  privilege  and  bene- 
fit in  the  most  free,  easy,  cheap,  expeditious, 
and  ample  manner. 

Ex  parte  Butler,  7  Luzerne  Legal  Reg. 
209;  Re  Leary,  10  Ben.  197,  Fed.  Cas.  No. 
8,162. 

Relator  has  the  same  constitutional  right 
to  remain  unmolested  on  account  of  charges 
of  crimes  as  to  which  he  is  not  a  fugitive 
as  the  demanding  state  has  to  take  him  for 
crimes  as  to  which  he  is  a  fugitive,  conse- 
quently the  demanding  state  in  pursuing  its 
lawful  remedy  must  also  respect  the  consti- 
tutional rights  of  relator,  and  not  indict 
him  for  extradictable  and  non-extradictable 
ofl'enses  and  then  endeavor  to  remove  him 
in  order  to  try  him  for  both  at  once. 

Re  Mohr,  73  Ala.  503,  49  Am.  Rep.  63; 
Re  Cook,  49  Fed.  833;  Re  White,  5  C.  C.  A. 
29,  14  U.  S.  App.  87,  55  Fed.  54. 

This  indictment  is  intended  to  charge 
three  distinct  crimes. 

Benson  v.  Com.  158  Mass.  164,  33  N.  E. 
384 ;  Carlton  v.  Com,  5  Met.  532. 

The  claim  that  the  act  of  the  governor 
of  a  state  in  issuing  his  warrant  of  removal 
is  conclusive,  and  that  the  presumption  is 
he  had  the  necessary  papers,  duly  authenti- 
cated, before  him,  when  he  acted,  cannot  be 
assented  to. 

Ex  parte  Hart,  28  L.  R.  A.  801,  11  C.  C. 
A.  165,  25  U.  S.  App.  22,  63  Fed.  260; 
Jones  V.  Leonardo  50  Iowa,  109,  32  Am.  Rep. 
116;  Work  v.  Corrington,  34  Ohio  St.  64, 
32  Am.  Rep.  346;  Ex  parte  Reggel,  114  U. 
S.  653,  29  L.  ed.  253,  5  Sup.  Ct.  Rep,  1148. 

The  burden  is  on  the  demanding  state  to 
make  it  plain  by  record  evidence  clear  and 
consistent  that  a  valid  indictment  exists 
against  relator. 

Re  Manchester,  5  Cal.  237;  Com,  v.  Cer- 
tain Intoxicating  Liquors,  128  Mass.  73. 

Messrs,  Sargent,  Niles,  ft  Morrill, 
also  for  relator: 

An  indictment  containing  accusations  of 
three  felonies,  based  upon  three  entirely  dis- 
tinct transactions,  violates  all  the  constitu- 
tional provisions  guaranteeing  liberty,  trial 
by  jury,  and  due  process  of  law. 

10  Am.  &  Eng.  Enc.  T-iaw,  2d  ed.  p.  295; 
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Cooley,  Const.  Lim.  6th  ed.  434;  Htatt  v. 
Qerry,  68  N.  H.  495,  38  L.  R.  A.  228,  38  Atl. 
272;  Opinion  of  the  Justices,  41  N.  H.  550; 
King  v.  Hopkins,  57  N.  H.  350;  Pierce  v. 
State,  13  N.  H.  536;  State  v.  Hodge,  50  N. 
H.  510;  Opinion  of  the  Justices,  44  N.  H. 
633;  East  Kingston  v.  Towle,  48  X.  H.  57, 
2  Am.  Rep.  174,  97  Am.  Dec.  575;  Hale  v. 
Everett,  53  N.  H.  9,  16  Am.  Rep.  82;  Copp 
v.  Henniker,  55  N.  H.  179,  20  Am.  Rep.  194; 
State  V.  Griffin,  66  N.  H.  326,  29  Atl.  414: 
State  V.  Parker,  43  X.  H.  83;  State  v.  Nel- 
son, 8  N.  H.  163;  Young  v.  King,  3  T.  R.  98: 
State  V.  Snyder,  50  X.  H.  150;  State  v. 
Canterbury,  28  N.  U.  195;  State  v.  Lincoln, 
49  N.  H.  464. 

The  established  practice  in  the  demanding 
state  is  by  no  means  conclusive.  If  it  ap- 
pears to  the  courts  of  the  jurisdiction  upon 
which  the  demand  is  made  that  the  practice 
of  the  demanding  jurisdiction  is  such  that 
the  accused,  if  surrendered,  will  be  subjected 
to  an  unconstitutional  form  of  trial,  that 
fact  alone  will  warrant  and  compel  a  re- 
fusal to  comply  with  the  requisition. 

Re  Dana,  7  Ben.  1,  Fed.  Cas.  No.  3,554; 
State  V.  Gerry,  68  X.  H.  495,  38  L.  R.  A. 
228,  38  Atl.  272;  Jones  v.  Robhins,  8  Gray, 
329. 

Even  if  the  Massachusetts  courts  had  de- 
cided that  indictments  of  this  description 
were  conj?titutional  the  courts  of  Xew 
Hampshire  would  be  under  no  obligation  to 
surrender  a  citizen  of  this  state  to  be  tried 
in  a  manner  which,  whatever  the  holding 
of  the  courts  of  Massachusetts,  is  clearly 
unconstitutional. 

State  V.  Jackman,  69  X.  H.  318,  42  L.  R- 
A.  438,  41  Atl.  347. 

The  warrant  upon  which  the  relator  is 
arrested,  which  forms  a  part  of  the  officer's 
return  and  is  before  the  court,  is  fatally  de- 
fective. 

The  governor  is  not  above  the  Constitu- 
tion. In  issuing  warrants  he  acts  as  a  mag- 
istrate of  limited  jurisdiction,  and  there  is 
no  presumption  in  favor  of  his  jurisdiction 
in  any  particular  case;  his  warrant,  like 
anv  other,  is  void  unless  the  facts  essential 
to  jurisdiction  appear  on  its  face. 

Ex  parte  Smith,  3  McLean,  121,  Fed.  Cas. 
Xo.  12,968;  1  Bishop,  New  Crim.  Proc.  126: 
Re  Doo  Woon,  9  Sawy.  417,  18  Fed.- 898; 
Thurston  v.  Adams,  41  Me.  419;  State  v. 
Staples,  37  Me.  228 ;  Bridge  v.  Ford,  4  Mass. 
641;  Granite  Bank  v.  Treat,  18  Me.  340: 
State  v.  Hartwell,  35  Me.  129;  McGHnchy 
v.  Barrows,  41  Me.  74. 

Messrs,  Mitohell  A  Foster,  for  defend- 
ant: 

The  guilt  or  innocence  of  the  prisoner 
will  not  be  investigated  on  this  writ.  The 
prisoner  cannot,  on  habeas  corpus,  show  by 
parol  that  the  affidavit  or  indictment  was 
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a  forgery;  or  that  it  is  untrue;  or  that  it 
was  procured  upon  insufficient  evidence.  The 
governor  of  the  surrendering  state  can  insist, 
and  it  will  be  presumed  on  habeas  corpus 
that  he  has  insisted,  upon  the  production  of 
whatever  he  deems  necessary  or  important 
properly  to  inform  himself  on  the  subject  as 
to  whether  or  not  a  crime  has  been  commit- 
ted against  the  laws  of  the  demanding  state. 

Church,  Habeafe  Corpus,  §  468;  Kurtz  v. 
State,  22  Fla.  36,  1  Am.  St.  Rep.  173;  Re 
Cook,  49  Fed.  833;  Ex  parte  Brown,  28 
Fed.  653;  Re  Clark,  9  Wend.  212. 

An  indictment  is  sufficient  for  the  purpose 
of  extradition  proceedings,  when  it  is 
framed  in  accordance  with  the  technical 
rules  of  pleading  of  the  state  within  which 
it  is  found,  and  where  the  offense  was  com- 
mitted. 

8  Enc.  PI.  &  Pr.  p.  816. 

The  indictment  is  in  accord  with  the 
Massachusetts  rules  of  pleading. 

Com.  V.  Hills,  10  Cush.  530;  Carlton  v. 
Com,  5  Met.  532;  Com,  v.  Costello,  120 
Mass.  358;  Com,  v.  Jacobs,  152  Mass.  276, 
25  N.  E.  463;  Benson  v.  Com,  158  Mass.  164, 
33  N.  E.  384. 

Walker,  J.,  delivered  the  opinion  of  the 
court : 

One  question  presented  by  the  case  is 
whether  the  record  evidence  submitted  to 
the  governor  upon  the  proceeding  before 
him  for  tlie  extradition  of  the  relator  shows, 
as  a  matter  of  law,  that  he  exceeded  his  au- 
thority in  issuing  the  warrant  for  her  ar- 
rest and  removal  to  Massacliusett-s.  How 
far  his  duty  was  discretionary,  and  to  what 
extent  he  was  obliged  to  comply  with  the 
demand  ior  the  surrender  of  the  alleged 
fugitive  from  justice,  are  questions  not  nec- 
essarily material  to  the  present  inquiry. 
He  has  exercised  whatever  discretion  he 
possesses,  and  has  complied  with  the  de- 
mand. He  has  issued  his  warrant  for  the 
arrest  of  the  relator  and  for  her  return  to 
Massachusetts.  Has  he  thereby  violated 
any  of  her  rights  of  citizenship  under  the 
Constitution  and  laws  of  the  United  States 
or  of  this  state?  The  rendition  of  a  fugi- 
tive from  justice  to  the  state  from  which  he 
tied  is  authorized  by  the  Constitution  of  the 
United  States  (art.  4,  §  2),  which  provides 
that  "a  person  charged  in  any  state  with 
treason,  felony,  or  other  crime,  who  shall 
flee  from  justice  and  be  found  in  another 
state,  shall,  on  demand  of  the  executive  au- 
thority of  the  state  from  which  he  fled,  be 
delivered  up,  to  be  removed  to  the  state  hav- 
ing jurisdiction  of  the  crime."  To  make 
this  provision  etl'ectual,  and  to  afford  means, 
for  its  practical  operation,  Congress  has' 
enacted  that,  'Svhenever  the  executive  au- 
thority of  any  state  or  territory  demands 
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any  person  as  a  fugitive  from  justice,  of 
the  executive  authority  of  any  state  or  ter- 
ritory to  which  riuch  person  has  fled,  and 
produces  a  copy  of  an  indictment  found,  or 
an  affidavit  made  before  a  magistrate  of  any 
state  or  territory,  charging  the  person  de- 
manded with  having  committed  treason,  fel- 
ony, or  other  crime,  certified  as  authentic 
by  the  governor  or  chief  magistrate  of  the 
state  or  territory  from  whence  the  person 
so  charged  has  fled,  it  shall  be  the  duty  of 
the  executive  authority  of  the  state  or  ter- 
ritory to  which  such  person  has  fled  to  cause 
him  to  l>e  arrested  and  secured,  and  to 
cause  notice  of  the  arrest  to  be  given  to 
the  executive  authority  making  such  de- 
mand, or  to  the  agent  of  such  authority  ap- 
pointed to  receive  the  fugitive,  and  to  cause 
the  fugitive  to  be  delivered  to  such  agent 
when  he  shall  appear."  U.  S.  Rev.  Stat. 
§  5278,  U.  S.  Comp.  Stat.  1901,  p.  3597.  As 
supplementary  to  these  provisions,  the  leg- 
islature of  this  state  has  enacted  the  fol- 
lowing statute:  "If  the  governor  is  satis- 
fied that  the  demand  is  conformable  td  law 
and  ought  to  be  complied,  with,  he  shall  is- 
sue his  warrant  under  the  seal  of  the  state, 
authorizing  the  agent  who  shall  make  the 
demand,  either  forthwith  or  at  such  time 
as  shall  be  designated  in  the  warrant,  to 
take  and  transport  such  person  to  the  line 
of  the  state,  at  the  expense  of  such  agent, 
and  shall  also,  by  the  warrant,  require  the 
civil  officers  within  this  state  to  afford  all 
neelful  assistance  in  the  execution  thereof." 
Pub.  Stat.  chap.  203,  §  8.  If  the  governor 
has  not  substantially  complied  with  these 
constitutional  and  statutory  provisions,  the 
relator  must  be  discharged  from  arrest.  She 
cannot  be  forcibly  removed  from  this  ju- 
risdiction, except  by  virtue  of  legal  proc- 
ess and  procedure.  Unless  she  is  one  of 
the  class  of  persons  which  the  Federal  Con- 
stitution makes  liable  to  rendition,  and  un- 
less the  legal  requirements  in  such  cases 
have  been  substantially  observed,  the  gov- 
ernor's warrant  is  void,  and  the  court  must 
order  her  discharge.  It  is  the  duty  of  the 
court  to  protect  the  rights  of  citizenship. 
The  question  of  the  validity  of  the  gov- 
ernor's warrant  must  be  considered  in  con- 
nection with  the  demand,  the  copy  of  the 
indictment,  and  the  affidavit  submitted  to 
him.  It  is  not  essential  that  the  warrant 
should  contain  a  formal  statement  of  all 
the  facts  upon  which  it  is  issued.  Kings- 
bury's Case,  106  Mass.  223;  People  ex  rel. 
Draper  v.  Pinker  ton,  17  Hun,  199;  Re  Ro- 
maine,  23  Cal.  585.  If  an  examination  of 
the  record  evidence  presented  to  the  gov- 
ernor legally  authorizes  the  flnding  of  the 
necessary  facts,  it  will  be  presumed,  in  the 
absence  of  evidence  to  the  contrary,  that  he 
made  such  findings.    It  is  insisted  that  the 
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warrant  ia  fatally  defective,  because  it  con- 
tains no  statement  of  a  finding  by  the  gov- 
ernor that  the  relator  ia  a  fugitive  from 
justice.  In  Roberts  v.  Reilly,  116  U.  S.  80, 
20  L.  ed.  544,  6  Sup.  Ct.  Rep.  291,  in  which 
tbe  warrant  was  similar  to  the  one  in  this 
case,  the  court  says  (p.  95,  116  U.  S.,  p. 
549,  29  L.  ed.,  and  p.  300,  6  Sup.  Ct.  Rep.) : 
"It  is  conceded  that  the  determination  of 
the  fact  by  the  executive  of  the  state  in 
issuing  his  warrant  of  arrest,  upon  a  de- 
mand made  on  that  ground,  whether  the 
wnt  contains  a  recital  of  an  express  finding 
to  that  effect  or  not,  must  be  regarded  as 
sufficient  to  justify  the  removal  until  the 
presumption  in  its  favor  is  overthrown  by 
contrary  proof."  In  State  ex  rel.  Arnold 
V.  Justus,  84  Minn.  237,  243,  55  L.  R.  A. 
325,  87  N.  W.  770,  the  court  says  upon  this 
subject:  **This  is  a  matter  upon  whidi  the 
chief  magistrate  granting  the  warrant 
should  have  evidence,  although  the  law  does 
not  describe  its  character,  nor  the  precise 
rules  by  which  such  fact  shall  be  estab- 
lished, ft  would  seem  to  follow  tliat  the  is- 
suance of  the  warrant  embraces  the  exer- 
cise of  a  prerogative  of  the  governor  of  the 
state  where  the  fugitive  is,  and  that  it 
must  be  presumed,  in  the  absence  of  proof 
to  the  contrary,  where  the  executive  acts 
in  such  case,  that  he  has  performed  his 
duty  in  that  respect.  Hence,  when  a  proper 
warrant  has  been  issued,  the  burden  of 
showing  that  the  prisoner  has  not  fled,  or 
is  not  a  fugitive  [from  justice],  rests  up- 
on such  prisoner  in  habeas  corpus  proceed- 
ings." In  that  case  the  warrant  did  not 
contain  a  finding  that  the  prisoner  was  a 
fugitive.  It  simply  recited  that  "a  demand 
has  been  made,  pursuant  to  the  Constitution 
and  laws  of  the  United  States,  by  H.  A. 
Northcott,  acting  governor  of  the  state  of 
Illinois,  upon  the  governor  of  the  state  of 
Minnesota,  for  the  deliverv  of  Eddie  Mc- 
Nichols  as  a  fugitive  from  justice  of  the 
state  of  Illinois."  The  court  held  this  suf- 
ficient, on  the  ground  that  technical  pre- 
cision is  not  necessary  in  a  warrant.  See 
also  Ea  parte  Reggel,  114  U.  S.  642,  29  L. 
ed.  250,  5  Sup.  Ct.  Rep.  1148;  Com.  v.  Hall, 
9  Gray,  262.  266,  69  Am.  Dec.  285;  Kings- 
hury^s  Case,  106  Mass.  223;  Davis's  Case, 
122  Mass.  324;  People  ex  rel,  Jourdan  v. 
Donokue,  84  N.  Y.  4.38:  Ex  parte  Sheldon, 
34  Ohio  St.  319.  What  the  result  might 
be,  upon  habeas  corpus  proceedings,  if  none 
of  the  written  evidence  required  by  law  for 
the  issuance  of  the  warrant  were  before  the 
court,  and  the  validity  of  the  warrant  was 
attacked  (People  ex  rel.  Draper  v.  Pinker- 
ton,  17  Hun,  199),  it  is  unnecessary  to  in- 
quire. If  the  evidence  is  legally  sufficient 
to  support  the  necessary  facts,  it  must  be 
presumed,  even  from  a  warrant  which  does 
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not  contain  a  full  recital  of  such  facts,  that 
it  was  based  upon  their  existence.  Xo  par- 
ticular form  of  a  warrant  is  prescribed, 
and  an  examination  of  the  cases  shows  that 
the  warrant  in  this  case  is  not  an  excep- 
tional one.  The  case  of  Re  Jackson,  2 
Fiipp.  183,  Fed.  Cas.  No.  7,125,  holding 
that  a  warrant  was  invalid  because  it  re- 
cited that  the  person  charged  had  been 
"represented-*  to  be  a  fugitive  from  justice, 
instead  of  stating  an  express  conclusion  on 
this  point,  is  against  the  weight  of  author- 
ity, and  was  substantially  overruled  by 
Roberts  v.  Reilly,  116  U.  S.  80,  29  L.  ed. 
544.  6  Sup.  Ct.  Rep.  291;  2  Moore,  Extradi- 
tion, S  640.  Whether  the  relator  is  charged 
with  a  crime  in  another  state,  and  whether 
she  is  a  fugitive  from  justice,  are  ques- 
tions upon  which  it  was  the  duty  of  the 
governor  to  pass  before  ordering  her  re- 
moval from  the  state.  "Under  the  act  of 
Congress  it  became  the  duty  of  the  govern- 
or of  Utah  to  cause  the  arrest  of  Beggel, 
and  his  delivery  to  the  agent  appointed  to 
receive  him,  when  it  appeared:  (1)  That 
the  demand  by  the  executive  authority  of 
Pennsylvania  was  accompanied  by  a  copy 
of  an  indictment,  or  afiBdavit  made  before  a 
magistrate,  charging  Reggel  with  having 
committed  treason,  felony,  or  other  crime 
within  that  state,  and  certified  as  authentic 
by  her  governor;  (2)  that  the  person  de 
manded  was  a  fugitive  from  justice."  Ex 
parte  Reggel,  114  U.  S.  642,  649,  29  L.  ed. 
250,  252,  5  Sup.  Ct.  Rep.  1148,  1152.  *'To 
be  a  fugitive  from  justice,  in  the  sense  of 
the  act  of  Congress  regulating  the  subject 
under  consideration,  it  is  not  necessary  that 
the  party  charged  should  have  left  the  state 
in  which  the  crime  is  alleged  to  have  been 
committed  after  an  indictment  found,  or  for 
the  purpose  of  avoiding  a  prosecution  antici- 
pated or  begun,  but  simply  that  having, 
within  a  state,  committed  that  which  by  its 
laws  constitutes  a  crime,  when  he  is  sought 
to  be  subjected  to  its  criminal  process  to 
answer  for  his  offense  he  has  left  its  ju- 
risdiction, and  is  found  within  the  territory 
of  another."  Roberts  v.  Reilly,  116  U.  S. 
80,  97,  29  L.  ed.  544,  549,  6  Sup.  Ct.  Rep. 
291.  In  Re  Voorhees,  32  N.  J.  L.  141,  150, 
the  court  says:  "A  person  who  commits  a 
crime  within  a  state,  and  withdraws  him- 
self from  such  jurisdiction  without  wait- 
ing to  abide  the  consequences  of  such  act. 
must  be  regarded  as  a  fiigitive  from  the  jus- 
tice of  the  state  whose  laws  he  has  in- 
fringed. Any  other  construction  would 
not  only  be  inconsistent  with  good  sens^*. 
and  witli  the  obvious  import  of  the  word 
to  be  interpreted  in  the  context  in  which  it 
stands,  but  would  likewise  destroy,  ff  r  most 
practical  purposes,  the  efficacy  of  the  en- 
tire  constitutional   provision."     "The   fact 
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that  a  man  is  charged  with  crime  in  one 
state,  and  is  afterwards  found  in  another, 
has  generally  been  regarded  as  prima  facie 
evidence  that  he  is  a  fugitive."  Drinkall 
V.  Spiegel,  G8  Conn.  441,  448,  36  L.  R.  A. 
486,  36  Atl.  830;  Kingsbury's  Case,  106 
Mass.  223.  The  evidence  that  the  relator 
departed,  from  Massachusetts  after  the  com- 
mission of  the  alleged  crimes,  and  was  found 
in  this  state,  supports  the  necessary  finding 
that  she  is  a  fugitive.  The  affidavit  of 
Whitney  tends  to  show  that  she  fled  "about 
the  4th  day  of  November,  a.  d.  1901,"  after 
the  dates  of  the  crimes  alleged  in  the  first 
two  counts  of  the  indictment,  but  before  the 
date  of  the  third  crime.  It  may  be  true 
that  she  could  not  be  a  "fugitive"  on  ac- 
count of  a  crime  committed  by  her  when  not 
within  the  jurisdiction  of  Massachusetts, 
or  that  a  person  cannot  be  said  to  "flee" 
from  a  state  unless  he  was  personally  there 
at  the  time  of  the  alleged  offense.  Construct- 
ive presence  may  not  be  sufficient.  2  Moore, 
Extradition,  S§  581-585;  People  ex  rel. 
Corkran  v.  Hyatt,  172  N.  Y.  176,  60  L.  R. 
A.  774,  92  Am.  St.  Rep.  706,  64  N.  E.  825. 
But  the  fact,  if  it  be  one,  that  the  relator 
departed  from  the  demanding  state  before 
the  commission  of  one  crime  alleged  in  the 
indictment,  for  which  alone  she  could  not 
be  extradited,  suggests  no  reason  why  she 
«ould  not  legally  be  returned  for  other 
crimes  alleged  to  have  been  committed  there 
before  she  left.  The  liability  that  she  may 
be  tried  on  the  last  count  alone  does  not 
exclude  her  from  the  class  of  persons  made 
liable  to  extradition  by  the  Federal  Consti- 
tution. She  is  still  "a  person  charged 
.  .  .  with  .  .  .  crime."  The  question 
is,  not  whether  the  governor  might  decline 
to  extradite  her  for  that  reason,  or  because 
he  believed  the  demand  was  not  made  in 
good  faith,  but  whether  her  rights  of  citi- 
zenship are  infringed  by  her  rendition  to 
an^iwer  to  such  an  indictment.  Neither  the 
Constitution  nor  the  statutes  upon  the  sub- 
ject make  an  exception  of  that  character. 
Lascelles  v.  Georgia,  148  U.  S.  537,  542, 
547,  37  L.  ed.  549,  551,  552,  13  Sup.  Ct. 
Rep.  687;  Com.  v.  Wright,  158  Mass.  149, 
19  L.  R.  A.  206,  35  Am.  St.  Rep.  475,  33 
N.  E.  82.  If  the  indictment  upon  which 
this  proceeding  is  based  had  contained  only 
the  first  count,  but  it  appeared  that  another 
indictment,  containing  the  other  counts,  was 
pending  in  the  same  court,  that  fact  would 
not  prevent  the  rendition  of  the  prisoner, 
though  the  question,  in  legal  effect,  would 
be  substantially  the  same  as  is  presented 
here.  The  governor  was  justified  in  finding 
that  she  was  a  fugitive  with  reference  to 
the  first  two  counts  in  the  indictment.  But 
upon  that  question  the  relator  was  entitled 
to  submit  evidence  and  be  heard,  and  the 
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justice  before  whom  the  habeas  corpus  pro- 
ceedings were  returned  may  review  the  ac- 
tion of  the  governor  in  this  respect.  The 
governor's  finding  that  the  relator  is  a  fu- 
gitive is  not  conclusive  upon  the  court  on 
habeas  corpus.  Church,  Habeas  Corpus,  % 
474a;  2  Moore,  Extradition,  %  640;  Spear, 
Extradition,  391;  Hartman  v.  Aveline,  63 
Ind.  344,  30  Am.  Rep.  217;  Jones  v.  Leon- 
ard, 50  Iowa,  106,  32  Am.  Rep.  116;  Re 
Mohr,  73  Ala.  503,  49  Am.  Rep.  63.  If  his 
finding  of  fact  in  this  respect  is  erroneous, 
the  prisoner  is  unlawfully  restrained  of  her 
liberty,  and  is  entitled  to  a  discharge.  It 
is  a  principle  of  general  application  that 
one  cannot  be  finally  deprived  of  his  liberty 
except  upon  a  judicial  trial. 

The  fact  that  it  appears  from  the  indict- 
ment that  the  offenses  charged  in  the  first 
two  counts  were  committed  more  than  six 
years  before  the  finding  of  the  indictment 
dc»es  not  preclude  a  finding  that  she  was  a 
fugitive  from  justice,  and  such  finding  by 
the  governor  was  justified  by  the  evidence 
before  him.  If  Whitney's  affidavit  is  am- 
biguous, and  may  be  open  to  more  than  one 
construction,  so  far  as  it  relates  to  the 
length  of  time  Mrs.  Munsey  resided  in  Mas- 
sachuHetts  after  the  date  of  the  offense  al- 
leged in  the  first  count  and  before  Novem- 
ber 4,  1901,  when  he  certifies  she  fied,  it 
was  not  incompetent  as  evidence,  to  be  con- 
sidered by  the  governor,  upon  the  question 
whether  she  was  a  fugitive  from  justice  as 
to  the  first  two  counts.  It  does  not  neces- 
sarily establish  the  proposition,  as  claimed 
by  her,  that  during  all  the  time  she  was 
"usually  and  publicly  resident"  (Mass.  Pub. 
Stat.  chap.  213,  §  25)  in  that  state.  If  it 
did,  it  would  become  necessary  to  consider 
the  question  whether,  under  those  circum- 
stances, she  could  be  a  fugitive  from  justice 
within  the  meaning  of  the  law  of  extradi- 
tion. The  affidavit  states  unequivocally  that 
she  was  "a  fugitive  from  justice."  This 
statement,  though  in  some  sense  a  conclu- 
sion of  law,  was  held  sufficient  in  Ex  parte 
Reg  gel,  114  U.  S.  642,  29  L.  ed.  250,  5  Sup. 
Ct.  Rep.  1148,  where  the  court  says  (p.  653, 
114  U.  S.,  p.  253,  29  L.  ed.,  and  p.  1154,  5 
Sup.  Ct.  Rep.)  that  the  accused  should  not 
be  discharged  "merely  because,  in  the  judg- 
ment of  the  court,  the  evidence  as  to  his 
being  a  fugitive  from  justice  was  not  as 
full  as  might  properly  have  been  required, 
or  because  it  was  so  meager  as,  perhaps,  to 
admit  of  a  conclusion  different  from  that 
reached  by"  the  governor.  It  was  sufficient 
to  make  out  a  prima  facie  case.  Whether, 
in  this  case,  there  was  other  evidence  before 
the  governor  upon  which  his  finding  could 
be  based,  it  is  unnecessary  to  inquire. 

The  indictment  upon  which  the  requisi- 
tion is  founded  consists  of  three  counts,  each 
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charging  the  respondent  with  intentionally 
and  fraudulently  uttering  and  publishing 
as  true  "a  certain  forged  instrument  pur- 
porting to  be  a  will."  It  is  conceded  that 
forging  a  will  is  a  crime  under  the  laws  of 
Massachusetts.  But  it  is  claimed  that  the 
warrant  is  faulty,  because  it  states  that  the 
relator  is  "charged  with  the  crime  of  utter- 
ing forged  wills."  This  is  a  sufficiently  def- 
inite statement  of  the  charges  in  the  indict- 
ment for  practical  purposes,  and  affords  no 
fmbstantial  or  reasonable  ground  for  hold- 
ing the  warrant  to  be  void ;  especially  when, 
by  a  reference  to  the  indictment,  its  mean- 
ing  is  rendered  sufficiently  plain  and  def- 
inite. 

The  objection  is  made  that  the  relator  is 
charged  in  the  indictment  with  three  dis- 
tinct and  independent  offenses,  and  that 
for  tiiis  reason  the  indictment  is  bad  at 
common  law,  and  is  repugnant  to  article  12 
of  the  Bill  of  Rights  of  Massachusetts, 
which  provides  that  "no  subject  shall  be 
.  .  .  deprived  of  his  .  .  .  liberty, 
.  .  .  but  by  the  judgment  of  his  peers 
or  the  law  of  the  land."  It  is  also  claimed 
to  be  repugnant  to  the  14th  Amendment  of 
the  Constitution  of  the  United  States  for 
the  same  reason.  Whether  this  court  has 
jurisdiction,  under  the  Federal  Constitution 
and  the  law  of  Congress  relating  to  extra- 
dition, to  decide  upon  the  validity  of  the 
formal  allegations  in  the  indictment,  which 
substantially  charges  the  fugitive  with  the 
commission  of  a  crime,  is  a  question  which 
the  weight  of  authority  answers  in  the  neg- 
ative. Kentucky  v.  Dennisonf  24  How.  66, 
107,  16  L.  ed.  717,  729;  Ex  parte  Reggel, 
114  U.  S.  642,  6ol,  29  L.  ed.  250,  253,  5  Sup. 
Ct.  Rep.  1148;  Re  Roberts,  24  Fed.  132; 
Roberta  v.  Reillyj  116  U.  S.  80,  29  L.  ed. 
544,  6  Sup.  Ct.  Rep.  291;  Re  Voorhees,  32 
N.  J.  L.  141,  140;  People  ex  rel.  Nubell  v. 
ByrneSf  33  Hun,  98,  101;  State  ex  rel 
O'Malley  v.  O'Conner,  38  Minn.  243,  36  N. 
W.  462 ;  Spear,  Extradition,  499 ;  2  Moore, 
Extradition,  §§  550,  638;  and  cases  cited 
supra.  But  without  deciding  whether  the 
joinder  of  two  or  more  counts  in  an  indict- 
ment charging  distinct  offenses  is  faulty  as 
a  matter  of  criminal  pleading,  it  does  not 
appear  that  in  Massachusetts  such  joinder 
renders  the  indictment  absolutely  void.  The 
indictment  may  still  be  sufficient  to  support 
a  conviction  under  one  of  the  counts.  In 
Com.  V.  Tuck,  20  Pick.  356,  361,  it  is  said: 
"A  defective  indictment  cannot  be  cured  by 
verdict.  If  the  crime  be  not  correctly  de- 
scribed, no  judgment  can  be  rendered  either 
upon  verdict  or  plea  of  guilty.  2  Hale,  P. 
C.  193;  Com.  v.  Morse,  2  Mass.  128,  130; 
Cmn.  V.  Uearsey,  1  Mass.  137.  But  the  ob- 
jection now  under  consideration  is  totally 
dilFerent.  It  is  not  that  the  offense  is  de- 
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fectively  set  forth,  but  that  more  than  one 
offense  is  sufficiently  set  forth  in  the  same 
indictment.  The  only  argument  which  lies 
against  the  latter  is  that  it  subjects  the  de- 
fendant to  inconvenience  and  danger  by  re- 
quiring liim  to  prepare  himself  to  meet 
several  charges  at  the  same  time.  The  ap- 
propriate remedy  would  be  a  motion  to  the 
court  to  quash  the  indictment,  or  to  confine 
the  prosecutor  to  some  one  of  the  charges." 
"The  objection  that  the  indictment  is  bad 
because  more  than  one  offense  is  joined  in 
it  cannot  be  sustained.  It  is  settlcNl  in  this 
commonwealth  that  several  offenses  may  be 
charged  in  the  same  indictment  when  they 
are  of  the  same  general  nature,  and  when 
the  mode  of  trial  and  the  nature  of  the 
punishment  are  the  same."  Com,  v.  Brown, 
121  Mass.  69,  82.  In  Josslyn  v.  Com.  5 
Met.  236,  239,  Chief  Justice  Shaw  remarks: 
"The  next  objection  is  that  there  were  two 
distinct  offenses  charged,  in  two  distinct 
counts,  which  is  irregular.  Without  con- 
sidering \vhether,  if  this  is  an  irregularity 
for  which  a  court  would,  on  motion,  quash 
the  -  indictment,  or  put  the  prosecutor  to 
his  election  on  which  count  to  proceed 
{Com.  V.  Tuck,  20  Pick.  356,  362),  we  think 
that,  within  certain  limits,  different  of- 
fenses of  the  same  nature  may  be  stated  in 
different  counts  of  an  indictment,  when  the 
same  mode  of  trial  applies,  and  the  same 
judgment  is  to  be  given."  "It  is  always 
open  to  the  presiding  judge  to  order  a  sep- 
arate trial  on  each  distinct  charge,  when 
there  is  any  reason  for  supposing  that  the 
defendant  will  be  perplexed  in  his  defense^ 
or  unnecessarily  embarrassed  by  being  put 
on  trial  for  two  distinct  offenses.  W^e  see 
no  good  reason  for  holding  that  it  is  il- 
legal to  present  in  the  same  indictment  fel- 
onious offenses  of  a  similar  character,  and 
having  a  like  punishment."  Com.  v.  Hills, 
10  Cush.  530,  534.  See  also  Com.  v.  Carey^ 
103  Mass.  214;  Com.  v.  Costello,  120  Mass. 
358. 

Even  if  it  were  conceded  that  this  indict- 
ment is  faulty  for  the  reason  assigned  by 
the  relator,  and  that  a  trial  and  conviction 
on  all  the  counts  would  not  be  in  accord- 
ance with  "the  law  of  the  land,"  it  would 
not  follow  that  the  indictment  was  a  nul- 
lity, and  that  her  arrest  thereon  was  illegal. 
The  fact  that  it  contains  three  counts  does- 
not  make  it  necessary  that  she  should  be 
tried  upon  each,  or  prevent  the  entry  of  a 
nolle  prosequi  as  to  two  of  them  and  a  trial- 
as  to  the  other;  and  a  verdict  of  guilty 
under  one  count  alone  would  not  be  erro- 
neous because  the  indictment  contained  other- 
counts  for  which  she  was  not  tried.  Com. 
V.  Holmes,  103  Mass.  440.  If  she  cannot, 
under  the  Constitution  of  the  United  States 
or  under  that  of  Massachusetts,  be  tried 
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for  three  distinct  offenses  set  out  in  one 
indictment,  it  is  not  to  be  presumed  that 
the  courts  of  that  state  would  sanction 
such  a  procedure,  but  that  they  would  pro- 
tect her  In  the  enjoyment  of  all  her  con- 
stitutional rights.  Uer  constitutional  right 
to  be  tried  according  to  "the  law  of  the 
land"  does  not  necessarily  include  a  right 
to  escape  a  trial  upon  one  good  count  in  a 
regularly  returned  indictment  containing 
other  counts.  Com.  v.  Cairif  102  Mass.  487, 
489. 

But  it  is  not  necessary  to  determine  what 
the  effect  of  the  alleged  misjoinder  may  be 
upon  the  validity  of  the  indictment  at  com- 
mon law,  or  to  discuss  the  question  wheth- 
er the  decisions  of  the  Massachusetts  court 
above  referred  to,  and  many  other  similar 
ca»es  in  that  jurisdiction,  are  repugnant  to 
constitutional  provisions.  If  they  are  open 
to  that  objection,  as  the  relator  claims,  the 
courts  of  that  state,  where  her  alleged  crime 
was  committed,  and  where  she  must  be 
tried,  if  tried  at  all,  will  afford  her  ample 
protection  in  all  her  constitutional  rights. 
The  contrary  presumption  cannot  be  enter- 
tained if  the  Federal  law  providing  for  the 
extradition  of  alleged  criminals  is  recog- 
nized as  an  effectual  means  of  aiding  in 
the  enforcement  of  the  criminal  laws  of  the 
various  states.  An  authoritative  determi- 
nation of  this  question  has  been  made  by 
the  Supreme  Court  of  the  United  States,  as 
far,  at  least,  as  the  Federal  Constitution  is 
concerned.  One  Pearoe  was  arrested  in  Tex- 
as, on  a  requisition  from  the  governor  of 
Alabama,  for  his  extradition  for  trial  in 
the  latter  state  on  two  indictments  for  em- 
bezzlement and  larceny.  He  sought  his  dis- 
charge upon  habeas  corpiis  on  the  ground 
that  the  indictments  were  insufficient  to 
authorize  his  extradition,  because  it  was 
not  alleged  therein  that  the  offenses  were 
committed  in  Alabama,  that  no  time  or 
place  were  laid  therein,  and  that  it  did  not 
appear  where  the  offenses  were  committed. 
He  relied  entirely  for  his  discharge  upon  the 
invalidity  of  the  indictments.  The  trial 
court  in  which  the  habeas  corpus  proceed- 
ings were  instituted  refused  to  discharge 
him.  He  thereupon  took  an  appeal  to  the 
court  of  criminal  appeals  of  Texas,  where  it 
was  held  that,  *'if  it  reasonably  appears 
upon  the  trial  of  the  habeas  corpus  that  the 
relator  is  charged  by  indictment  in  the  de- 
manding state,  whether  the  indictment  be 
sufficient  or  not  under  the  law  of  that  state, 
the  court  trying  the  habeas  corpus  case  will 
not  discharge  the  relator  because  of  sub- 
stantial defects  in  the  indictment  under  the 
laws  of  the  demanding  state.  To  require 
this  would  entail  upon  the  court  an  inves- 
tigation of  the  sufficiency  of  the  indictment 
in  the  demanding  state,  when  the  true  rule 
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is  that,  if  it  appears  to  the  court  that  he  is 
charged  by  indictment  with  an  offense,  all 
other  prerequisites  being  complied  with,  the 
applicant  should  be  extradited."  Ex  parte 
Pearccy  32  Tex.  Crim.  Rep.  301,  307,  23  S. 
W.  16.  The  case  was  then  brought  before- 
the  Supreme  Court  of  the  United  States,  and 
the  decision  of  the  state  court  was  affirmed 
in  an  opinion  delivered  by  Chief  Justice  Ful- 
ler, in  whicli  he  says :  "It  was  not  disputed 
that  the  indictments  were  in  substantial 
conformity  with  the  statute  of  Alabama  in 
that  behalf,  and  their  sufficiency  as  a  mat- 
ter of  technical  pleading  would  not  be  in- 
quired into  on  habeas  corpus.  Ex  parte 
Reggcly  114  U.  S.  642,  29  L.  ed.  250,  5  Sup. 
Ct.  Rep.  1148.  Nor  was  there  any  con- 
tention as  to  the  proper  demand  having  been 
made  by  the  executive  authority  of  the  state- 
from  whence  the  petitioner  had  departed,  or 
in  respect  of  the  discharge  of  the  duty  im- 
posed by  the  Constitution  and  laws  of  the- 
United  States  on  the  executive  authority  of 
the  asylum  state  to  cause  the  surrender. 
The  question  resolved  itself,  therefore,  into* 
one  of  the  validity  of  the  statute  on  the- 
ground  of  its  repugnancy  to  the  Constitu- 
tion, and  the  court  of  appeals  declined  tO' 
decide  in  favor  of  its  validity.  And  if  it 
could  be  said  upon  the  record  that  any  right 
under  the  Constitution  had  been  specially  set 
up  and  claimed  by  plaintiff  in  error  at  the 
proper  time  and  in  the  proper  way,  the  state 
court  did  not  decide  against  such  right,  for 
the  denial  of  the  right  depended  upon  a 
decision  in  favor  of  the  validity  of  the  stat- 
ute. What  the  state  court  did  was  to  leave 
the  question  as  to  whether  the  statute  was- 
in  violation  of  the  Constitution  of  the  Unit- 
ed States,  and  the  indictments  insufficient 
accordingly,  to  the  demanding  state.  Its  ac- 
tion in  that  regard  simply  remitted  to  the 
courts  of  Alabama  the  duty  of  protecting 
the  accused  in  the  enjoyment  of  his  con- 
stitutional rights;  and,  if  any  of  those 
rights  should  be  denied  him, — ^which  is  not 
to  be  presumed, — he  could  then  seek  his- 
remedy  in  this  court.  We  cannot  discover 
that  the  court  of  appeals,  in  declining  to 
pass  upon  the  question  raised  in  advance 
of  the  courts  of  Alabama,  denied  to  plain- 
tiff in  error  any  right  secured  to  him  by 
the  Constitution  and  laws  of  the  United 
States,  or  that  the  court,  in  announcing- 
that  conclusion,  erroneously  disposed  of  a 
Federal  question.*'  Pearce  v.  Texas,  155  U. 
S.  311,  313,  314,  39  L.  ed.  164,  167,  15  Sup. 
Ct.  Rep.  116;  Ex  parte  Hart,  59  Fed.  894. 
As  the  relator  is  substantially  charged 
with  the  commission  of  one  crime,  at  least,, 
in  Massachusetts,  upon  an  indictment  prop- 
erly authenticated,  and  as  it  appears  that 
the  form  of  the  indictment,  if  peculiar,  is- 
in  accordance  with  the  uniform  practice  in 
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that  state,  this  court  will  neither  affirm  nor 
deny  the  constitutionality  of  that  method 
of  procedure  in  the  courts  of  the  demanding 
state.  To  do  so  would  be  based  upon  the 
assumption  of  a  right  to  impugn  the  valid- 
ity of  the  decisions  of  a  sister  state,  and  to 
hold  that  the  relator  could  not  be  extradit- 
ed unless  it  appeared  that  her  trial  in  that 
state  would  be  in  accordance  with  the  ideas 
of  this  court  upon  the  question  of  its  con- 
stitutionality. Such  a  holding,  while  op- 
posed to  the  ordinary  principles  of  comity 
existing  between  the  states,  would  go  far 
toward  abrogating  the  salutary  provisions 
of  the  Federal  law  upon  the  subject  of  extra- 
dition. People  ew  rel.  Nuhell  v.  ByrneSy  33 
Hun,  98,  101,  104.  So  far  as  the  trial  of  the 
question  of  her  rendition  is  concerned,  the 
joinder  of  counts  in  the  indictment  presents 
no   serious  difficulty. 

The  evidently  clerical  error  in  the  affida- 
vit of  the  clerk  of  court,  that  the  indictment 
was  returned  "on  the  second  Monday  of 
February,  a.  d.  1892,"  did  not  preclude  a 
finding  by  the  governor  that  the  true  date 
was  the  second  Monday  of  February,  1902. 
The  caption  of  the  indictment,  as  well  as 
the  affidavit  of  the  district  attorney,  fully 
authorized  that  conclusion,  which  is  placed 
beyond  peradventure  by  an  amendment  of 
the  clerk's  affidavit  in  this  court.  The  ob- 
jection urged  on  this  ground  is  a  refinement 
of  technical  reasoning,  which  has  nothing  to 
commend  it  in  the  modem  administration  of 
justice  in  criminal  cases. 

Nor  does  the  fact  that  the  warrant  was 
addressed  to  the  sheriff  of  Merrimack  coun- 
ty, and  not  to  the  agent  appointed  by  the 
demanding  state,  afford  any  reason  for  the 
relator's  discharge.  The  statute  ( Pub.  Stat, 
chap.  263,  §  8)  does  not  require  that  the 
warrant  should  be  directed  to  the  agent,  but 
that  it  should  authorize  him  "to  take  and 
transport"  the  fugitive  out  of  the  state,  and 
should  require  the  civil  officers  of  the  state 
to  render  necessary  assistance  for  that  pur- 
pose. The  warrant  was  issued  in  compli- 
ance with  these  requirements. 

As  the  relator  has  not  succeeded  in  show- 
ing that  any  of  her  rights  of  citizenship  are 
jeopardized  by  the  action  of  the  governor, 
the  denial  of  her  motion  for  a  discharge 
upon  the  reserved  case  presents  no  error. 

Exception  overruled. 

All  concur. 

A  petition  for  rehearing  was  denied  on 
January  24,  1903,  the  court  making  some 
slight  modifications  in  the  opinion  as  origi- 
nally filed,  which  are  incorporated  in  the 
opinion  as  published  above. 

The  trial  in  the  superior  court,  having 
been  suspended  pending  the  hearing  of  the 
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exceptions  by  the  supreme  court, .  was  re- 
sumed March  28,  1903,  and  relator,  having 
moved  for  her  discbarge  because  of  having 
been  denied  a  hearing  before  the  governor, 
and  the  motion  having  been  denied,  took  the 
case  to  the  supreme  court  a  second  time  on 
exceptions. 

Binsham,  J.,   delivered  the  opinion  of 
the  court  on  June  2,  1903: 

The  relator  contends  that  the  warrant  up- 
on which  she  was  arrested  was  illegally  is- 
sued, because  she  was  not  permitted  to  be 
heard  before  the  governor  upon  the  ques- 
tion whether  she  was  a  fugitive  from  jus- 
tice, and  assigns  this  as  a  reason  why  she 
should  be  discharged  from  arrest.  It  was  a 
question  of  fact,  to  be  determined  in  the 
first  instance  by  the  governor,  whether  the 
relator  was  a  fugitive  from  justice.  Re 
Cook,  49  Fed.  833,  838.  But  she  was  not 
then  entitled  as  of  right  to  be  heard,  ft 
was  discretionary  with  the  governor  to  grant 
or  deny  her  request.  It  is  not  the  practice 
in  such  proceedings  to  give  the  accused  no- 
tice before  the  rendition  warrant  is  issued, 
and  the  act  of  Congress  and  the  statutes  of 
this  state  do  not  contain  a  provision  re- 
quiring that  she  should  be  notified.  The 
reason  for  the  omission  of  such  a  provision 
is  apparent.  If  notice  were  required,  the 
practical  operation  of  the  law  would  be  ren- 
dered nugatory  and  its  purpose  defeated.  It 
is  an  ex  parte  proceeding,  and  necessarily 
so.  Re  Cook,  49  Fed.  838.  While  the  pres- 
ence of  the  relator  at  the  hearing  obviated 
the  usual  objection  to  giving  the  accused 
notice,  yet  her  presence  did  not  create  a  le- 
gal right  to  be  heard,  and  no  such  right  pre- 
viously existed. 

If  the  relator  had  the  right  not  to  be  re- 
moved from  the  state  without  a  judicial 
trial,  the  issuing  of  the  warrant  for  her  ar- 
rest did  not  conclude  her  right  in  this  re- 
spect. Under  the  law  of  this  state,  she 
could  sue  out  a  writ  of  habeas  corpus,  and 
test  the  question  whether  she  was  a  fugi- 
tive from  justice;  and,  if  it  were  made  to 
appear  to  the  court  that  the  finding  of  the 
governor  on  this  question  was  erroneous,  she 
would  be  entitled  to  her  discharge.  Btate  ex 
rel.  Munaey  v.  Clough,  71  N.  H.  594,  600. 
601,  ante,  949,  53  Atl.  1066.  It  was  also 
expressly  provided  in  tlie  rendition  warrant 
that  she  should  be  afforded  an  opportunity 
to  sue  out  a  writ  of  habeas  corpus  before 
being  delivered  over  to  the  Massachusetts 
authorities.  She  has  availed  herself  of  that 
privilege;  but  in  the  trial  before  the  supe- 
rior court  she  declined  and  expressly  waiveil 
the  right  to  then,  or  at  any  future  time,  of- 
fer evidence  showing  that  she  was  not  a 
fugitive  from  justice,  and  contented  her- 
self with  submitting  the  record  evidence  pre- 
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sented  to  the  governor,  and  causing  it  to  ap- 
pear that  she  had  been  denied  a  hearing  be- 
fore him.  As  the  relator  was  entitled,  in 
the  trial  before  the  superior  court,  to  re- 
view the  action  of  the  governor,  and  to  be 
discharged  if  his  finding  upon  this  question 
of  fact  was  erroneous,  or  if  there  was  no 
evidence  from  which  he  was  warranted  in 
making  the  finding,  we  are  unable  to  see 
wherein  she  has  been  deprived  of  an^  right 
to  be  heard  to  which  she  was  legally  enti- 
tled. 

As  the  governor  should  not  have  issued 
his  warrant  without  proof  that  the  accused 
was  a  fugitive  from  justice  {State  ex  rel. 
Munsey  v.  Clough,  71  N.  H.  598,  599,  ante, 
949,  53  Atl.  1086;  Ex  parte  Reggel,  114 
U.  S.  642,  29  L.  ed.  250,  5  Sup.  Ct.  Rep. 
1148),  it  is  argued  that  the  record  evi- 
dence was  incompetent  and  insufficient  to 
warrant  such  a  finding.  But  the  character 
of  proof  essential  to  establish  the  fact  is 
not  prescribed  by  the  act  of  Congress  ( U.  S. 
Rev.  Stat.  §  5278,  U.  S.  Comp.  Stat.  1901, 
p.  3597)  or  the  statutes  of  this  state  (Pub. 
Stat.  1901,  chap.  263,  §§  7,  8).  And  while 
it  has  been  said  that  "the  executive  of  the 
state  in  which  the  accused  is  found  .  .  . 
does  not  fail  in  duty  if  he  makes  it  a  con- 
dition precedent  .  .  .  that  it  be  shown 
to  him  by  competent  proof  that  the  accused 
is  in  fact  a  fugitive  from  justice"  {Ex  parte 
Reggel,  114  U.  S.  642,  29  L.  ed.  250,  5  Sup. 
Ct.  Rep.  1148),  this  does  not  mean  that  he 
shall  not  receive  evidence  that  faiU  to  meet 
the  requirements  of  legal  proof,  if  he  deems 
it  advisable.  It  appears  to  have  been  the 
policy  of  Congress  and  of  the  legislature  to 
permit  the  chief  executive  to  determine  the 
question  upon  such  proof  as  seems  to  him 
worthy  of  credit;  and  in  Roberts  v.  Reilly, 
116  U.  S.  80,  95,  29  L.  ed.  544,  549,  6  Sup. 
Ct.  Rep.  291,  and  Re  Cook,  49  Fed.  838,  it 
was  held  that  the  executive  of  the  state  up- 
on which  the  demand  ifl  made  is  to  decide 
the  question  "upon  such  evidence  as  he  may 
deem  satisfactory." 

Among  the  documents  accompanying  the 
requisition  of  the  governor  of  Massachusetts, 
and  which  he  certified  to  be  authentic  and 
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duly  authenticated,  was  a  copy  of  an  affi- 
davit made  by  Jophanus  H.  Whitney,  pur- 
porting to  have  been  sworn  to  before  a  jus- 
tice of  the  peace,  in  which  it  was  stated  that 
the  relator  had  fled  from  the  limits  of  said 
commonwealth,  and  was  a  fugitive  from  jus- 
tice; also  that  at  the  time  of  the  commis- 
sion of  said  crime  she  was  in  the  state  of 
Massachusetts.  This  copy  of  an  affidavit 
would  not  answer  the  requirements  of  legal 
proof  in  a  court  of  justice,  and  the  same  is 
true  of  the  original  affidavit.  But  legal 
rules  prescribing  the  competency  of  proof 
do  not,  in  the  absence  of  statute,  govern  the 
admission  of  evidence  in  extradition  pro- 
ceedings, except  so  far  as  the  executive  may 
see  fit  to  adopt  them.  A  statute  of  Massa- 
chusetts provides  that  sworn  proof  that  the 
accused  is  a  fugitive  from  justice  shall  ac- 
company au  application  for  a  requisition  to 
the  governor  of  that  state.  Mass.  Rev. 
Laws,  chap.  217,  §  11.  The  original  affi- 
davit of  Whitney,  from  which  the  copy  here 
under  consideration  was  made,  is  without 
doubt  the  sworn  proof  required  by  the  stat- 
ute of  that  state  to  be  there  filed  with  the 
governor;  and  we  cannot  say  that  the  gov- 
ernor of  this  state  was  not  justified  in  re- 
ceiving a  copy  of  that  sworn  proof  in  evi- 
dence and  treating  it  as  worthy  of  credit. 
That  the  Whitney  affidavit  contained  evi- 
dence warranting  a  finding  that  the  accused 
was  a  fugitive  from  the  justice  of  Massachu- 
setts, and  was  actually  present  in  that  state 
at  the  time  of  tlie  commission  of  the  crime 
charged,  has  already  been  decided.  State  ex 
rel.  Munsey  v.  Clough,  71  N.  H.  594,  ante, 
949,  53  Atl.  1086. 

The  relator's  motion  to  be  discharged  was 
properly  denied. 

Exception  overruled. 

All  concur. 

Petition  for  rehearing  denied. 

Affirmed  by  Supreme  Court  of  United 
States  January  30,  1905. 
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William  J.  A.  BURNS 

DELAWARE  &  ATLANTIC  TELEGRAPH 
&  TELEPHONE  COMPANY,  Plff.  in 
Err, 


Owen  DONAHUE 

V. 

SAME,  Plff.  in  Err, 

(70  N.  .T.  L.  745.) 

*1.  It  is  one  of  the  duties  of  an  em- 
ployer   to    exercise    reasonable    care 

that  the  place  in  which  he  sets  his  servant 
to  work  and  the  system  or  method  adopted 
by  the  employer  for  the  doing  of  the  worlc 
shall  be  reasonably  safe  for  the  servant,  and 
free  from  latent  dangers  known  to  the  mas- 
ter, or  discernible  by  an  ordinarily  prudent 
master  in  the  circumstances. 

2.  l¥here  there  Is  evidence  from  'which 
the  Jury  may  reasonably  llnd  that  the 
Injured  ser-rant  had  no  knonvledgre 
of  Che  latent  danger  that  necessitated  the 
use  of  certain  precautions  for  his  safety,  it 
cannot  be  held  as  a  conclusion  of  law  that, 
becayse  the  servant  knew  of  the  absence  of 
the  precautions,  he  thereby  assumed  the  risk 
of  injury  resulting  to  him  from  their  ab- 
sence. 

8.  It  Is  not  merely  the  physical  snr- 
roundlnjiTS  of  the  servant  that  must 
be  obvloas  to  him  in  order  that  he  may 
be  held  to  have  assumed  the  risks  arising 
therefrom,  but  it  must  be  obvious  to  him,  or 
at  least  to  an  ordinarily  prudent  servant  un- 
der the  circumstances,  that  there  Is  danger 
to  him  in  such  a  sHuation. 

4.  The  rnle  that  the  duty  of  a  mastej 
¥vlth  respect  to  care  as  to  the  tools 
and  appliances  furnished  for  his  servant's 
work  is  limited  to  such  as  are  In  fact  sup- 
plied by  the  master  has  no  appllcancy  to  the 
failure  of  the  master  to  supply  appliances 
needed,  not  for  the  work  Itself,  but  solely 
to  protect  the  servant  against  latent  dan- 
gers arising  out  of  the  work. 

6.  The  duty  of  the  master  to  exercise 
care  for  the  safety  of  the  servant 
cannot  be  evaded  by  the  employment  of 
others  for  its  performance.  The  persons  so 
employed  are  not  fellow  servants  engaged  in 
common  employment  with  the  servant  for 
whose  safety  the  care  is  to  be  exercised. 

6.  The  question  "whether  a  'witness  has 
such  special  kno^vledare  or  experience 
as  to  qualify  him  to  give  opinion  evidence  is 
a  question  of  fact  for  the  determination  of 
the  trial  court,  whose  finding  is  not  review- 

•Headnotes  by  Pitney,  J. 


Note. — As  to  liability  of  electric  companies 
to  employees  for  Injury  caused  by  electric 
shock,  see  also,  in  this  series.  Western  tl.  Teleg. 
Co.  V.  McMullen,  32  L.  R.  A.  851,  and  note, 
and  the  later  case  of  Bergin  v.  Southern  New 
England  Teleph.  Co.  39  L.  R.  A.  102. 
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able  on  writ  of  error  if  there  be  any  legal 
evidence  to  support  it. 

(Dixon,  J.t  dissents.) 
(November  14,  1904.) 

IpRROR  to  the  Supreme  Court  to  review 
^  judgments  in  favor  of  plaintiffs  in  ac- 
tions brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by   defendant's   negligence.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Normaii  Grey  for  plaintiff  in  error. 
Messrs.  John  W.  Wesoott  and  Ralph. 
W.  E.  Donses  for  defendants  in  error. 

Pitney,  J.,  delivered  the  opinion  of  the 
court: 

These  were  two  actions  of  tort,  brought  to 
recover  damages  for  personal  injuries  sus- 
tained by  the  plaintiffs  below  while  in  thc- 
employ  of  the  defendant  company.  They 
were  tried  together,  and  resulted  in  a  ver- 
dict and  judgment  in  favor  of  each  plaintiff. 
Errors  at  the  trial  are  asserted  as  ground 
for  reversal. 

Plaintiffs  were  laboring  men,  and,  with 
others,  were  engaged  in  attending  reels  from 
which  copper  wires  were  being  unwound,, 
while  at  the  same  time  another  gang  of  men 
were  stringing  them  upon  poles  of  the  de- 
fendant company.  There  were  10  reels,, 
each  of  which  carried  a  single  coil  of  wire. 
The  outer  ends  of  the  wires  were  attached 
by  snaphooks  to  a  device  known  as  a  "run- 
ning board,"  to  which  in  turn  was  attached 
a  rope  by  means  of  which  a  team  of  horses 
drew  the  10  wires  simultaneously  from  the 
reels.  Tliese  wires  were  bare,  and,  of 
course,  w^ere  normally  "dead"  wires.  The 
defendant's  line  of  poles  carried  two  sets  of 
cross-arms,  each  arm  being  designed  to  carry 
10  wires.  The  10  wires  that  were  being- 
unreeled  were  being  placed  upon  the  upper 
set  of  cross-arms.  From  the  reels  the  wires- 
passed  to  the  cross-arm  upon  a  pole  near  by. 
and  thence  along  the  line  of  poles.  As  each 
successive  pole  was  reached  and  passed  by 
the  team,  the  wires  were  detached  from  the- 
running  board,  lifted  over  the  cross-arm  by 
the  polemen  or  "climbers,"  and  then  once 
more  attached  to  the  running  board.  Thus 
the  strain  of  the  wires  was  intermittent- 
The  Ipwer  cross-arms  carried  8  telephone 
wires,  previously  strung,  and  running  par- 
allel to  the  wires  that  were  being  strung  at 
the  time  in  question.  Between  350  and  400 
feet  f roin  the  place  where  the  plaintiffs  were 
working  the  wires  that  were  in  process  of 
being  unreeled  passed  above  a  trolley-feed 
wire,  the  elevation  of  which  was  below  the 
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lower  cross-arms  of  the  telephone  line.  It 
was  in  evidence  that  between  the  place 
where  the  plaintiffs  worked  and  the  trolley 
line  the  line  of  wires  passed  through  trees 
or  woods  that  obscured  the  plaintiffs'  view 
■of  all  beyond.  As  to  the  cause  of  the  acci- 
•dent,  the  evidence  tended  to  show  that  one 
•or  more  of  the  new  wires  broke  or  sagged, 
and  thus  came  in  contact  with  the  trolley 
wire,  deriving  from  it  a  strong  current  of 
•electricity  that  was  conveyed  along  the  new 
wires  to  the  plaintiffs,  who  were  shocked 
and  seriously  burned  thereby.  The  team 
was  about  3,500  feet  from  the  reels  at  the 
time.  The  evidence  tended  to  show  that  the 
current  proceeded  from  the  trolley  wire,  and 
to  exclude  the  theory  that  it  could  have 
proceeded  from  any  other  source.  The  evi- 
dence on  the  part  of  the  plaintiffs  tended 
to  show  that  a  wire  or  wires  were  permit- 
ted in  the  ordinary  progress  of  the  work  to 
«ag  and  come  in  contact  with  the  trolley 
wire.  Upon  the  part  of  the  defendant  the 
insistment  was  that  one  of  the  wires  broke 
while  being  drawn  from  the  reel ;  but,  as  it 
was  at  least  disputable  whether  the  break- 
ing, if  it  occurred,  was  occasioned  by  any 
negligence  of  the  plaintiffs  or  their  fellow 
workmen,  it  makes  little  difference  for  pres- 
ent purposes  whether  the  wire  broke  or  not. 
If  it  broke  without  negligence  of  the  work- 
men, the  jury  had  a  right  to  treat  the  break- 
ing as  an  ordinary  incident  of  the  method  or 
system  adopted  by  the  defendant  in  the 
prosecution  of  its  work. 

The  negligence  attributed  by  the  plaintiffs 
to  the  defendant  was  the  failure  to  take 
precautions  to  prevent  the  powerful  cur- 
rent of  the  trolley  wire  from  being  commu- 
nicated to  the  persons  of  the  employees.  The 
-precautions  suggested  by  the  evidence  were 
a  sling  or  basket  made  of  rope,  to  be  sus- 
pended over  the  trolley  wire  in  order  to  pre- 
vent the  telephone  wires  from  dropping  at 
that  point,  and,  as  a  further  precaution,  the 
use  of  rubber  gloves  for  the  hands  of  the 
workmen,  or  a  board  platform  or  wagon  up- 
on which  they  might  stand.  It  appeared 
that  the  reels  were  placed  upon  the  ground, 
that  the  earth  at  this  point  was  damp  and 
muddy,  and  that  this  rendered  the  men 
more  liable  to  be  injured  by  the  escape  of 
-electric  current  from  the  wire  through  their 
bodies  to  the  ground.  The  rope  sling  or 
hasket,  of  course,  would  tend  to  prevent  the 
wires  upon  which  they  were  working  from 
becoming  charged  with  electricity.  The 
gloves  or  platform  would  tend  to  prevent 
the  men  from  receiving  a  serious  shock  if 
the  wires  should  become  charged. 

There  was  a  motion  for  nonsuit,  and  also 
a  motion  to  direct  a  verdict  in  favor  of  the 
defendant,  both  of  which  were  refused.  The 
pounds  upon  which  these  motions  were 
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based,  so  far  as  necessary  to  be  now  men- 
tioned, are  (1)  absence  of  evidence  to  show 
negligence  on  the  part  of  the  defendant; 
( 2 )  or  to  show  knowledge  on  the  part  of  the 
defendant  that  the  telephone  wires  were 
crossing  a  live  wire;  (3)  or  to  show  that 
the  absence  of  boards  and  gloves  was  the 
proximate  cause  of  the  accident;  (4)  or  to 
show  that  it  was  the  usual  custom  in  the 
business  for  employing  companies  to  supply 
such  devices  to  men  working  under  the  cir- 
cumstances that  surrounded  the  plaintiffs. 
A  similar  question  was  raised  by  defend- 
ant's fourth  request  to  charge,  which  was 
refused.  The  proposition  thus  rejected  was 
that  "it  was  no  portion  of  any  duty  of  de- 
fendant to  supply  gloves  and  boards  or  a 
platform   under  the  circumstances  in  this 


case. 
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It  is  one  of  the  duties  of  an  employer  to 
exercise  reasonable  care  that  the  place  in 
which  he  sets  his  servant  to  work,  and  the 
system  or  method  adopted  by  the  employer 
for  the  doing  of  the  work,  shall  be  reason- 
ably safe  for  the  servant,  and  free  from  la- 
tent dangers  known  to  the  master  or  dis- 
cernible by  an  ordinarily  prudent  master  in 
the  circiunstances.  Western  U.  Teleg.  Co. 
V.  McMullen,  58  N.  J.  L.  155,  32  L.  R. 
A.  351,  33  Atl.  384.  That  the  duty  of  the 
master  to  exercise  care  with  respect  to  the 
place  of  working  extends  to  the  system  or 
method  of  arranging  the  work  is  established 
in  this  state.  Belleville  Stone  Co.  v.  Moon- 
ey,  60  N.  J.  L.  323,  38  Atl.  835,  61  N.  J.  L. 
253,  39  L.  R.  A.  834,  39  Atl.  764.  In  the 
present  case  the  jury  might  reasonably  find 
from  the  evidence  that  the  danger  of  con- 
tact between  the  wires  at  which  the  plain- 
tiffs were  working  and  the  trolley  wire  was 
%  latent  danger,  unknown  to  the  plaintiffs. 
They  severally  denied  that  they  knew  there 
was  any  danger  connected  with  the  work, 
and  it  was  shown  they  were  inexperienced 
in  the  work  of  line  construction.  They 
were  not  linemen,  and  had  no  knowledge  or 
experience  of  electricity.  Even  had  they 
known  their  wires  were  to  be  carried  across 
a  trolley  wire,  it  was  not  necessarily  obvi- 
ous to  them  that  there  was  a  probability  of 
contact  with  the  latter  wire.  Again,  an  ob- 
vious probability  of  such  contact  would  not 
necessarily  import  notice  to  the  plaintiffs  of 
an  obvious  danger  to  them:  First,  because, 
even  on  defendant's  own  evidence,  the  jury 
had  a  right  to  find  that  not  all  trolley  wires 
carry  current  sufficiently  powerful  to  injure 
a  human  being;  and,  secondly,  because  there 
is  much  evidence  in  the  case  indicating  that 
even  a  powerful  current  might  be  harmless 
to  men  handling  wires,  except  where  their 
feet  were  placed  upon  damp  ground;  and 
there  is  nothing  to  show  that  the  plaintiffs 
I  knew  that  the  dampness  of  the  ground  at  all 
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imperiled  their  safety.  The  jury  had  a 
right  to  find  that  the  entire  situation,  as 
well  as  the  danger  that  was  latent  in  the 
situation,  was  known  to  defendant's  agents, 
who  acted  for  it  in  laying  out  the  work,  and 
who  represented  it  in  respect  of  the  duty  to 
exercise  care  for  the  safety  of  the  plaintiffs, 
or  that  it  would  have  been  known  to  an 
ordinarily  prudent  employer  under  the  like 
circumstances.  There  was  likewise  abund- 
ant evidence  from  which  the  jury  might  rea- 
sonably infer  that  ordinarily  prudent  em- 
ployers, under  such  circumstances,  em- 
ployed either  a  guard  wire  or  a  rope  sling 
or  basket  to  prevent  the  wires  upon  which 
employees  were  working  from  dropping  up- 
on a  live  wire  carrying  a  current  of  high 
power,  and  that,  as  an  additional  precau- 
tion against  danger  to  the  men  in  case  of 
such  contact,  it  was  customary  to  use  rub- 
ber gloves  or  a  board  platform,  or,  as  a  sub- 
stitute for  the  latter,  to  place  the  men  upon 
a  wagon  while  employed  in  such  work.  It 
is  urged  here  that  the  evidence  as  to  the 
failure  to  supply  rubber  gloves  and  a  guard 
wire  was  irrelevant  and  immaterial  to  the 
issue  as  framed,  since  the  plaintiffs'  decla- 
rations counted  solely  upon  the  absence  of 
boards  or  a  platform  for  the  plaintiffs  to 
stand  upon.  The  criticism  ignores  some  of 
the  averments  of  the  declarations,  but,  with- 
out spending  time  upon  the  point,  it  is  suffi- 
cient to  say  that  the  objection  of  variance 
was  not  taken  at  the  trial.  If  it  had  been, 
an  amendment  would  doubtless  have  been 
applied  for  and  allowed.  As  it  appears 
from  the  testimony  returned  with  the  bills 
of  exception  that  both  parties  went  fully 
into  the  question  of  the  propriety  and  neces- 
sity of  guard  wires  and  gloves,  the  plead- 
ings will  be  treated  in  this  court  as  amend- 
ed, if  necessary,  so  as  to  be  applicable  to  the 
issues  that  were  actually  tried.  For  these 
reasons  we  think  the  trial  court  properly  de- 
nied the  motion  to  nonsuit  and  the  motion 
to  direct  a  verdict  in  favor  of  the  defend- 
ant. 

To  return  now  to  the  fourth  request  to 
charge,  that  *'it  was  no  portion  of  any  duty 
of  defendant  to  supply  gloves  and  boards 
or  a  platform,  under  the  circumstances  in 
this  case."  It  is  suggested  here  that,  be- 
cause the  plaintiffs  knew  that  no  gloves, 
boards,  or  platform  had  been  supplied,  and 
voluntarily  continued  in  the  employment, 
they  should  not  have  been  permitted  to  re- 
cover for  injuries  arising  from  the  absence 
of  such  precautions,  and  that  for  this  reason 
the  refusal  of  the  request  just  quoted  was 
erroneous.  But  it  is  entirely  plain  from 
the  context  that  the  phrase,  "under  the  cir- 
cumstances in  this  case,"  was  intended  to 
mean,  and  was  understood  by  the  trial  judge 
to  mean,  the  physical  circumstances  that 
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bore  upon  the  existence  or  nonexistence  of  a 
necessity  for  such  precautions.  During  the 
trial  defendant's  counsel  and  the  witne8>«s 
called  by  him  repeatedly  used  the  phras»e 
"existing  conditions"  and  ''existing  circum- 
stances" in  the  sense  just  indicated.  As 
there  was  abundant  evidence  to  show  that 
imder  such  circumstances  reasonable  pru- 
dence dictated  the  employment  of  such  pre- 
cautions as  gloves  and  boards  or  a  platform, 
the  trial  judge  could  not  properly  accede  to 
a  request  that,  if  complied  with,  would  have 
prevented  the  jury  from  considering  the 
omission  of  such  safeguards  as  any  breach 
of  duty  on  the  part  of  the  defendant.  We 
cannot  treat  this  request  as  intended  to  in- 
clude the  proposition  that,  because  the 
plaintiffs  knew  that  neither  gloves,  boards, 
nor  platform  had  not  been  supplied,  they 
assumed  any  risk  of  danger  resulting  to 
them  from  the  absence  of  such  precautions. 
And  this  for  several  reasons.  The  assump- 
tion of  risk  is  not  mentioned  in  the  request, 
but  was  dealt  with  in  a  separate  request. 
The  question  of  the  master's  duty  with  re- 
spect to  care  for  the  servant's  safety  is  dis- 
tinct from  the  question  of  the  servant's  as- 
sumption of  risks,  whether  those  ordinarily 
incident  to  the  employment  or  those  obvi- 
ously resulting  from  the  master's  breach  of 
duty.  The  request  under  consideration  di- 
rected the  attention  of  the  trial  judge  solely 
to  the  question  of  the  master's  duty.  More- 
over, the  fact  that  the  plaintiffs  knew  that 
no  gloves,  boards,  or  platform  had  been  fur- 
nished cannot  be  held  to  excuse  the  master 
from  furnishing  them,  if  required  in  the  ex- 
ercise of  reasonable  care  for  the  servant's 
safety.  The  jury  might  properly  find  from 
the  evidence  that  the  plaintiffs  had  no 
knowledge  of  the  danger  that  necessitated 
the  use  of  such  precautions,  and  that  the 
defendant,  on  the  other  hand,  either  had 
such  knowledge,  or,  if  reasonably  careful, 
would  have  possessed  it.  It  is  not  merely 
the  physical  surroundings  of  the  servant 
that  must  be  obvious  to  him  in  order  that  he 
may  be  held  to  have  assumed  the  risks  aris- 
ing therefrom,  but  it  must  be  obvious  to 
him,  or  at  least  to  an  ordinarily  prudent 
servant  under  the  circumstances,  that  there 
is  danger  in  such  a  situation.  It  is  his  vol- 
untary acceptance  of,  or  persistence  in,  an 
employment  that  involves  personal  hazard 
to  him  that  debars  his  action:  the  theory  of 
the  law  being  that  his  wages  have  been  fixed 
in  view  of  the  hazard.  But  where  the  dan- 
ger is  xuiknown  to  the  servant  he  cannot  be 
held  to  have  voluntarily  assumed  it,  al- 
though the  physical  surroundings  that  cre- 
ate the  danger  are  known  to  him.  And  so 
the  known  absence  of  safeguards  or  precau- 
tions cannot  prevent  a  recovery  where  the 
danger  that  renders  them  necessary  is  un- 
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known  to  the  injured  servant.  4  Thomp. 
Neg.  New  ed.  §§  4608-4610,  4640,  etc. 
Thus,  in  Van  Steenhurph  v.  Thornton,  58  N. 
J  L.  160,  33  Atl.  380,  the  negligence  for 
which  the  master  was  held  liable  was  the 
failure  to  brace  the  sides  of  a  sewer  trench 
in  which  the  plaintiff  was  working.  The 
plaintiff,  of  course,  knew  that  the  trench 
was  not  braced.  But  the  defendant's  repre- 
sentative knew,  while  the  plaintiff  did  not, 
that  there  was  danger  of  caving  from  the 
existence  of  a  parallel  trench  that  had  been 
filled  up.  See  this  case  commented  on  in 
Regan  v.  Palo,  62  N.  J.  L.  35,  41  Atl.  364, 
and  Curley  v.  Uoff,  62  N.  J.  L.  760,  42  Atl. 
731.  So,  in  Smith  v.  Erie  R.  Co,  67  N.  J. 
L.  636,  644,  59  L.  R.  A.  302,  52  Atl.  634,  it 
was  insisted  that,  since  the  plaintiff  knew 
there  was  a  defect  in  the  railroad  track,  he 
assumed  the  risk  of  a  derailment  caused  by 
such  defect.  But  this  court  said:  "It  was 
far  from  obvious  to  one  traveling  upon  the 
train  that  the  roughness  of  the  track  indi- 
cated a  weakness  sufficient  to  cause  derail- 
ment. The  trial  judge  therefore  could  not 
say,  as  a  matter  of  law,  that  the  plaintiff 
assumed  the  risk  of  the  injury  that  he  re- 
ceived, and  so  it  was  at  best  a  question  for 
the  jury  to  determine  whether  the  special 
danger  was  known  to  the  plaintiff,  or  was 
so  obvious  that  he  ought  to  have  known  of 
it."  In  a  multitude  of  other  cases  in  our 
courts  the  principle  is  impliedly  recognized, 
if  not  distinctly  declared,  that  it  is  the 
danger  that  must  be  known  or  obvious,  and 
not  merely  the  physical  situation,  in  order 
to  charge  the  injured  servant  with  assump- 
tion of  an  obvious  risk.  The  doctrine  of 
^'latent  dangers"  is  largely  grounded  upon 
this  distinction.  Paulmier  v.  Erie  R,  Co. 
34  N.  J.  L.  161;  Smith  v.  Irwin,  51  N.  J.  L. 
507,  14  Am.  St.  Rep.  699,  18  Atl.  852;*  Foley 
V.  Jersey  City  Electric  Light  Co,  54  N.  J.  L. 
411,  24  Atl.  487;  A'6m?  York,  S.  d  W.  R,  Co. 
V.  Marion,  57  N.  J.  L.  94,  30  Atl.  316;  Essex 
County  Electric  Co.  v.  Kelly,  67  N.  J.  L. 
100,  29  Atl.  427;  Western  V.  Teleg.  Co.  v. 
McMullen,  58  N.  J.  L.  155,  32  L.  R.  A.  361, 
33  Atl.  384;  Chandler  v.  Atlantic  Coast 
Electric  R.  Co.  61  N.  J.  L.  380,  39  Atl.  674; 
Johnson  v.  Devoe  Snuff  Co.  62  N.  J.  L.  417, 
41  Atl.  936;  Dillenherger  v.  Weingartner, 
64  N.  J.  L.  292,  45  Atl.  638;  Christensen  v. 
Lamhert,  67  N.  J.  L.  341,  51  Atl.  702. 

It  is  suggested  that  the  duty  of  a  master 
with  respect  to  care  as  to  the  tools  and  ap- 
pliances furnished  for  his  servant's  work  is 
limited  to  such  as  are  in  fact  supplied  by 
the  master.  But  this  has  no  applicancy  to 
the  failure  of  the  present  defendant  to  sup- 
ply gloves,  boards,  or  a  platform.  These  ar- 
ticles, if  furnished,  would  have  been,  not 
tools  and  appliances  for  the  work  that  the 
plaintiffs  were  doing,  but  rather  safeguards 
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against  the  dangers  that  arose  out  of  the 
work.  In  the  absence  of  such  dangers,  the 
plaintiffs  could  perform  the  work  at  which 
they  were  set  just  as  well  without  gloves, 
boards,  or  platform  as  with  them.  See 
Belleville  Stone  Co,  v.  Mooney,  61  N.  J.  L. 
at  page  254,  39  L.  R.  A.  834,  39  Atl.  764. 
It  was  not  the  exigencies  of  the  work,  .but 
the  latent  danger  that  inhered  in  the  work, 
and  of  which  the  jury  have  found  the  plain- 
tiffs were  ignorant,  that  necessitated  the 
use  of  gloves,  boards,  or  a  platform.  And 
so,  in  any  and  every  aspect,  we  think  the 
fourth  request  to  charge  was  properly  re- 
fused. 

It  is  argued  that,  if  there  was  any  negli- 
gence in  not  furnishing  boards,  rubber 
gloves,  or  guard  wires,  it  was  the  negligence 
of  one  Naylor,  a  fellow  servant  of  the  plain- 
tiffs, and  the  defendant  is  not  liable  for  his 
negligence.  This  point  was  raised  by  one 
of  the  requests  to  charge  that  was  over- 
ruled. Knutter  v.  New  York  d  N.  J. 
Teleph.  Co.  67  N.  J.  L.  646,  58  L.  R.  A.  808, 
52  Atl.  565,  is  cited  in  support  of  it.  But 
in  that  case  the  foreman,  through  whose 
negligence,  as  was  claimed,  the  plaintiff  was 
injured,  was  in  respect  of  the  act  that  pro- 
duced the  injury  employed  merely  as  a  fel- 
low servant,  and  not  in  the  performance  of 
any  duty  that  had  to  do  with  the  master's 
precautions  for  the  safety  of  its  employees. 
As  has  been  frequently  declared  in  this 
court,  the  test  is  whether  the  negligent  act 
or  omission  was  in  discharge  of  the  master's 
or  the  servant's  duty.  It  is  for  the  master 
to  make  preparation  for  the  general  em- 
ployment, and  what  he  does  in  establishing 
a  system  of  work  and  furnishing  the  plant, 
appliances,  and  place  of  work  is  done  in  this 
behalf.  It  is  for  the  servants  to  carry  on 
the  employment  when  the  master  has  thus 
prepared  for  it.  The  duty  of  the  master  to 
exercise  care  for  the  safety  of  the  servant 
cannot  be  evaded  by  the  employment  of  oth- 
ers for  its  performance.  The  agent  thus 
employed  is  a  "vice  principal,"  and  the 
question  is  whether  he  in  truth  exercised 
due  care.  Nord  Deutscher  Lloyd  S.  8.  Co.  y. 
Ingehregsten,  57  N.  J.  L.  400,  31  Atl.  619; 
Van  Steenburgh  v.  Thornton,  58  N.  J.  L. 
160,  33  Atl.  380;  Maher  v.  Thropp,  59  N.  J. 
L.  186,  35  Atl.  1057;  Eustis  v.  James  A. 
Banister  Co.  63  N.  J.  L.  465,  43  Atl.  661; 
Smith  V.  Erie  R.  Co.  67  N.  J.  L.  636,  59  L. 
R.  A.  302,  52  Atl.  634.  And  so,  in  the  pres- 
ent case,  whether  it  was  the  duty  of  Nay- 
lor, or  of  some  other  agent  of  the  employer, 
to  make  those  preparations  that  the  situa- 
tion and  circumstances  required  for  the  con- 
duct of  the  general  employment  with  rea- 
sonable safety  for  the  men,  the  person  doing 
or  assuming  to  do  that  work  for  the  master 
was  not,  within  the  meaning  of  the  rule,  a 
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fellow  servant  engaged  in  common  employ- 
ment with  the  plaintiffs. 

Exception  was  taken  to  certain  testimony 
of  the  plaintiffs  tending  to  show  the  custom 
of  other  employers,  on  the  ground  that  the 
witnesses  called  upon  this  point  were  not 
shown  to  have  sufficient  experience  to  qual- 
ify-them  to  speak  as  experts  upon  the  ques- 
tion. We  think,  however,  there  was  suffi- 
cient evidence  of  experience  to  justify  the 
action  of  the  trial  court  in  admitting  them 
to  express  opinions.  The  question  whether 
a  witness  has  such  special  knowledge  or  ex- 
perience as  to  qualify  him  to  give  opinion 
■evidence  is  a  question  of  fact  for  the  deter- 
mination of  the  trial  court,  whose  finding 
is  not  reviewable  on  writ  of  error  if  there 
be  any  legal  evidence  to  support  it.  State 
V.  Arthur  (N.  J.  L.)  57  Atl.  156,  and  cases 
there  cited. 

It  is  assigned  for  error  that  'the  trial 
judge  admitted  evidence  over  objection  to 
show  that  the  defendant,  after  the  injury  to 
the  plaintiffs,  furnished  gloves  and  boards 
for  the  protection  of  their  men.  But  the 
bills  of  exception  show  that  the  defendant 
was  responsible  for  the  introduction  of  this 
evidence. 

The  remaining  points  raised  have  been  ex- 
amined, and  found  unsubstantial. 

The  judgments  under  review  should  he  af- 
firmed, 

Dixon,  J.,  dissenting: 

The  testimony  in  these  cases,  I  think,  pre- 
sented for  decision  these  three  questions: 
First.  Were  the  plaintiffs  injured  by  an 
electric  current  transmitted  to  the  wires 
which  they  were  handling  from  a  trolley 
wire  over  which  those  wires  were  being 
strung?  Second.  Was  the  defendant,  the 
employer  of  the  plaintiffs,  chargeable  with 
knowledge  that  such  injury  was  probable? 
Third.  Were  the  plaintiffs,  notwithstanding 
the  exercise  of  due  care  on  their  part, 
ignorant  that  such  injury  was  probable?  A 
finding  on  all  these  questions   favorable   to 


the  plaintiffs  would  necessarily  result  in  es- 
tablishing their  right  to  compensation  from 
the  defendant  but  a  finding  of  any  of  them 
adverse  to  the  plaintiffs  would  necessarily 
result  in  the  denial  of  such  right.  If  the 
first  question  were  negatived,  then  the  injury 
did  not  occur  in  the  defendant's  senice.  If 
the  second  were  negatived,  then  the  defend- 
ant was  not  guilty  of  negligence.  If  the 
third  were  negatived,  then  the  plaintiffs  as- 
sumed the  risk.  In  a  case  thus  conditioned, 
the  furnishing  or  nonfurnishing  of  rubber 
gloves  for  the  hands,  or  of  a  wooden  plat- 
form for  the  feet,  of  the  workmen,  was  legal- 
ly unimportant.  It  merely  affected  the  de- 
gree of  risk.  If  the  probability  that  the  cur- 
rent might  be  thus  transmitted  was  patent 
to  the  employer,  but  not  to  the  workmen, 
then  he  could  not  relieve  himself  from  re- 
sponsibility by  providing  such  means  of  les- 
sening the  injury;  and,  if  that  probability 
was  patent  to  the  workmen,  then  they  as- 
sumed the  risk  of  it,  under  all  conditions 
known  to  them,  including,  of  course,  the  ab- 
sence of  gloves  and  platform.  Now,  as  I 
understand  the  charge  of  the  court  at  the 
trial  of  these  cases,  it  was  to  the  effect  that, 
even  if  the  jury  should  find  adversely  to  the 
plaintiffs  on  either  the  second  or  the  third 
of  the  questions  above  stated,  yet  they  might 
conclude  that,  under  the  circumstances  of 
the  case,  a  duty  rested  on  the  defendant  to 
furnish  gloves  or  a  platform,  as  a  customary 
precaution,  and  they  might  base  a  verdict 
for  the  plaintiffs  on  the  nonperformance  of 
that  duty.  In  order  to  preclude  such  a 
verdict,  the  defendant's  fourth  request  was 
made,  for  a  distinct  instruction  "that  it  was 
no  portion  of  any  duty  of  defendant  to  sup- 
ply gloves  and  boards,  or  a  platform,  under 
the  circumstances  of  this  case."  After  the 
charge  which  had  been  given  to  the  jury,  it 
was  erroneous  to  refuse  this  instruction. 
However  humane  it  might  have  been  for  the 
defendant  to  provide  such  safeguards,  it  was 
not  its  legal  duty  to  do  so. 
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William   J.   MORGAN,   State   Comptroller. 

(178  N.  Y.  433.) 
1.    The  court  of  Appeals  cannot  rcrlcinr 


Note. — As  to  taxation  of  corporate  f ranch Ises 
in  the  United  States,  see  also,  in  this  series, 
Louisville  Tobacco  Warehouse  Co.  v.  Com.  57 
L.  R.  A.  33,  and  note;  People  ex  rel.  United 
estates  Aluminlnm  Printing  Plate  Co.  v.  Knight, 
«3  L.  R.  A.  87 :  People  ex  rel.  Metropolitan 
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the  decision  of  the  comptroller  when 
based  on  sufficient  evidence  and  affirmed  by 
the  appellate  division  of  the  supreme  court 
as  to  the  capital  employed  within  the  state 
upoD  which  a  corporation  is  subject  to  a 
franchise  tax. 
2.  A  rnllns  that,  because  of  its  char- 
acter, property  alleged  to  he  em- 
ployed ^vlthln  the  state  by  a  corpora- 


Street  R.  Co.  V.  State  Tax  Comrs.  63  L.  E.  A. 
884 ;  and  Bank  of  California  v.  San  Francisco. 
64  L.  R.  A.  918. 

As  to  taxation  of  capital  stock  of  corponi- 
tions  in  the  United  States,  see  State  Board  v. 
People,  58  L.  R.  A.  513. 
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tlon  sought  to  be  subjected  to  a  franchise  tax 
cannot  in  fact  be  made  the  basis  of  the  as- 
sessment, presents  a  question  of  law  review- 
able by  the  court  of  appeals. 
8.  The  amomit  of  capital  employed  by 
a  corporation,  and  not  Its  share  stock, 
is  to  be  considered  under  a  statute  Imposing 
a  franchise  tax  upon  corporations,  to  be  com- 
puted upon  the  basis  of  the  amount  of  capital 
stoclc  employed  within  the  state. 

4.  Go-rernment  bonds  and  those  of  oth- 
er corporations  held  by  a  corpora- 
tion whuse  capital  stocic  Is  subject  to  a 
franchise  tax  cannot  be  presumed  to  have 
been  purchased  with  surplus  so  as  to  bring 
them  within  the  rule  withdrawing  them  from 
consideration  in  ascertaining  the  capital  em- 
ployed within  the  state,  if  so  purchased, 
against  the  finding  of  the  comptroller  that 
they  were  purchased  with  capital  as  dis- 
tinguished from  surplus. 

5.  The  value  of  stock  of  another  cor- 
poration purchased  by  a  corporation 
avainst  f«'hich  a  franchise  tax  is  to 
be  enforced  and  paid  for  with  its  bonds, 
to  secure  which  the  stock  is  deposited  with  a 
trustee,  is  to  be  regarded  as  part  of  the  capi- 
tal employed  within  the  state,  where  the  iden- 
tity of  the  former  corporation  is  preserved, 
although  the  stock  was  purchased  for  the  pur- 
pose of  securing  the  assets  and  prtvlieges  of 
the  other  corporation. 

(Oray  and  O'Brien,  J  J.,  diaaent.) 
(May   17,   1904.) 

CROSS  APPEALS  from  an  order  of  the 
Appellate  Diviiiion  of  the  Supreme  Court 
modifying  a  finding  of  the  State  Comptrol- 
ler assessing  a  franchise  tax  against  the  re- 
lator corporation;  the  relator  appealing 
from  so  much  of  the  ruling  as  held  it  lia- 
ble in  an  amount  in  excess  of  its  claim ;  and 
respondent  appealing  from  so  much  as  al- 
tered the  finding  of  the  Comptroller.  Re- 
versed on  respondent's  appeal. 

Statement  by  Werner,  J.: 

The  relator  is  a  domestic  corporation  own- 
ing and  operating  a  system  of  cable  and 
telegraph  lines  extending  from  this  state 
into  other  states  and  countries.  Its  author- 
ized capital  stock  is  $10,000,000,  upon  which 
it  paid  in  1S97  a  dividend  of  8  per  cent. 
Its  aggregate  assets  were  $31,414,469.21,  of 
which  $13,102,008.33  were  concededly  em- 
ployed without  the  state.  The  basis  for  the 
tax  was  originally  fixed  by  the  comptroller 
at  $5,485,800,  capital  stock  employed  in  this 
state,  upon  which  the  tux  was  fixed  at  $10,- 
967.72,  but  upon  a  hearing  for  revision  the 
amount  of  capital  stock  employed  in  this 
state  was  reduced  to  $4,500,000,  upon  which 
the  tax  was  cut  down  to  $9,000.  Upon  ap- 
peal from  this  decision  of  the  comptroller, 
tiie  appellate  division  of  the  third  depart- 
ment still  further  reduced  the  amount  of 
capital  stock  employed  in  this  state  to  $1,- 
104,691.92,  upon  which  the  tax  was  fixed  at 
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$2,209.38,  and  from  the  order  entered  upon 
that  decision  both  parties  appeal  to  this 
court.  The  relator  contends  that  of  its  ag- 
gregate assets  of  about  $31,000,000,  at  least 
$29,000  000  are  employed  without  the  state, 
leaving  approximately  $2,000,000  within  the 
state,  the  larger  portion  of  which  is  not 
capital  stock  or  capital  employed  within 
this  state  in  any  such  sense  as  to  furnish  a 
basis  for  taxation.  This  contention  is 
sought  to  be  fortified  by  various  combina- 
tions of  figures  set  forth  at  great  length  in 
the  relator's  relief.  The  learned  attorney 
general  presents  other  schedules  of  figures, 
from  which  it  is  argued  that  the  relator  has 
at  least  $29,000,000  of  assets  employed  with- 
in this  state. 

Jn  our  view  of  the  case  it  is  unnecessary 
to  reproduce  in  detail  these  elaborate  and 
confusing  computations  except  in  so  far  as 
they  bear  upon  the  questions  which  this 
court  has  jurisdiction  to  review,  and  that 
will  be  done  in  the  opinion. 

Mr.  Edmund  L.  Cole,  for  relator: 

The  basis  upon  which  the  franchise  tax 
of  relator  should  be  computed  is  such  part 
of  the  relator's  capital  share  stock  at  par 
as  is  evidenced  by  the  proportion  of 'the  re- 
lator's capital  employed  in  the  state  of  New 
Vork  to  the  entire  employed  capital,  with- 
in and  without  the  state  of  New  York. 

When  tlie  tax  is  based  upon  dividends,  it 
is  upon  the  capital  stock  at  par  value;  but, 
when  no  dividends  have  been  declared,  it 
must  be  assessed  upon  the  appraised  capi- 
tal. 

People  ex  rel.  Jewelers*  Circular  Pub.  Co. 
V.  Roberts,  155  N.  Y.  1,  49  N.  E.  248;  Peo- 
ple V.  DeUiicare  d  H.  Canal  Co.  54  Hun,  598, 
7  N.  Y.  Supp.  890,  Allirmed  in  121  N.  Y. 
666,  24  N.  E.  1093;  People  v.  Home  Ins. 
Co.  92  N.  Y.  328;  People  v.  Horn  Silver 
Min.  Co.  105  N.  Y.  70,  11  N.  E.  155. 

In  case  of  dividends  of  less  than  6  per 
cent,   if  tlte  market  value  of  the  stock  is 
known,  the  basis  must  be  the  proportion  oi 
share  stock  employed  in  this  state  at  mar 
ket  value. 

People  ex  rel.  New  York  d  E.  River  Ferry 
Co.  V.  Roberts,  168  N.  Y.  14,  60  N.  E.  1043 ; 
People  V.  Delaware  d  H.  Canal  Co.  54  Hun, 
598,  7  N.  Y.  Supp.  890;  People  ex  rel.  New 
York  C.  d  H.  R.  R.  Co.  v.  Knight,  173  N.  Y. 
255,  65  N.  E.  1102. 

In  case  of  no  dividends,  if  the  value  of  the 
share  stock  is  known,  then  the  tax  should 
be  assessed  upon  the  capital  share  stock  em- 
ployed in  this  state  at  market  value. 

People  ex  rel.  Colonial  Trust  Co.  v.  Ifof- 
gan,  47  App.  Div.  120,  62  N.  Y.  Supp.  191. 
Affirmed  in  102  N.  Y'.  654,  57  N.  E.  1116; 
People  ex  rel.  Edison  Electric  Light  Co.  v. 
Wemple,  63  Hun,  444,  18  N.  Y.  Supp.  511 
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If  the  value  of  the  capital  share  stock  is 
not  known,  then  the  basis  should  be  the  ac- 
tual value  of  the  capital  employed  in  this 
state. 

People  ex  rel.  Wiehusch  d  H.  Co.  v.  Rob- 
erts, 154  N.  Y.  101,  47  N.  E.  980;  People 
ex  rel.  Niagara  River  Hydraulic  Co.  v.  Rob- 
erts, 30  App.  Div.  180,  51  N.  Y.  Supp.  771. 

The  statute  seeks  to  impose  a  franchise 
tax  proportionate  to,  or  measured  by,  only 
that  part  of  the  capital  which  is  employed 
within  this  state. 

People  ex  rel.  New  York  d  E.  River  Fer- 
ry Co.  V.  Roberts,  108  N.  Y.  14,  60  N.  E. 
1043;  People  ex  rel.  New  York  C.  d  H.  R. 
R.  Co.  V.  Knight,  173  N.  Y.  265,  65  N.  E. 
1102. 

Messrs.  Jolm  CnniieeBt  Attorney  Gren- 
eral,  and  WillUtm  H.  Wood,  for  defend- 
ant : 

The  term  "capital  stock,"  employed  in  the 
final  sentence  of  §  182,  means  the  capital 
share  stock  of  the  corporation,  as  distin- 
guished from  its  capital  or  assets. 

Tlie  amount  of  capital  stock  employed 
within  this  state  is  to  be  ascertained  by  as- 
suming that  it  is  the  same  proportion  of 
the  total  capital  stock  as  the  capital  or  as- 
sets employed  within  this  state  is  of  the  to- 
tal capital  or  assets  of  the  corporation. 

The  holdings  of  the  relator,  of  West  Shore 
Railroad  bonds.  United  States  bonds.  New 
York  Central  &  Hudson  River  Railroad  and 
New  York  Times  bonds  were  properly  in- 
cluded by  the  comptroller  as  a-ssets  employed 
within  this  state. 

People  ex  rel.  Amerirnn  Contracting  d 
Dredging  Co.  v.  Wemple,  129  N.  Y.  558,  29 
N.  E.  812;  People  ex  rel.  John  A.  Roebling's 
Sons'  Co.  V.  Wemple,  138  N.  Y.  587,  34  N. 
E.  386;  People  ex  rel.  Western  Electric  Co, 
T.  Campbell,  145  N.  Y.  587,  40  N.  E.  239. 

The  stock  of  the  Postal  Teletp-aph  Cable 
Company,  a  domestic  corporation  owned  by 
the  relator,  was  capital  of  the  relator  em- 
ployed   within    this    state. 

People  ex  rel.  Edison  Electric  Light  Co. 
V.  Campbell,  138  N.  Y.  545,  20  L.  R.  A. 
453,  34  N.  E.  370. 

Werner,  J.,  delivered  the  opinion  of  the 
court : 

If  we  had  the  right  to  review  the  facts 
in  proceedings  to  revise  and  readjust  f ran- 
ch]^ taxes,  the  case  at  bar  would  present 
eome  embarrassing  questions  that  evidently 
perplexed  the  comptroller  and  the  appellate, 
division.  As  our  jurisdiction  is  limited, 
however,  to  the  review  of  questions  of  law, 
w€  must  take  the  facts  as  established  by  tho 
record.  The  comptroller  decided,  in  the  first 
instance,  that  the  relator's  capital  stock  to 
the  extent  of  $5,483,800  was  employed  with- 
in this  ^tnte,  and  upon  this  basis  he  fixed 
67  L.  R.  A. 


the  relator's  franchise  tax  at  $10,967.72. 
I'he  relator  then  applied  for  a  revision  and 
readjustment  of  this  tax,  and  the  comptrol- 
ler, under  the  power  conferred  upon  him  by 
S  195  of  the  corporation  tax  law  (Laws 
1896,  chap.  908,  p.  864),  reviewed  his  first 
decision,  reducing  the  amount  of  relator's 
capital  stock  held  to  be  employed  within 
this  state  to  $4,500,000,  and  cutting  down 
the  tax  to  $9,000.  This  decision  by  the 
comptroller,  based  upon  sufficient  evidence, 
has  the  eifect  of  a  judgment  rendered  by  a 
court,  and  his  return  is  conclusive  upon 
this  appeal  {People  ex  rel.  John  A.  Roeb- 
ling's  Sons*  Co.  v.  Wemple,  138  N.  Y.  586, 
34  N.  E.  386),  unless  the  facts  upon  which 
his  conclusions  are  based  >vere  reversed  by 
the  appellat-e  division.  Upon  consulting  the 
order  of  the  appellate  division,  we  find  that 
it  reduces  the  amount  of  relator's  capital 
stock  employed  in  this  state  from  $4,500,000 
to  $1,104,691.92.  In  many  cases  such  a  re- 
duction would  necessarilv  involve  a  reversal 
of  the  comptroller's  decision  upon  questions 
of  fact,  but  in  the  case  at  bar  it  clearly  ap- 
pears from  the  order  itself  that  the  conclu- 
sion of  the  appellate  division  was  reached, 
not  because  the  comptroller  erred  in  hold- 
ing that  capital  stock  was  employed  here 
when  in  fact  it  was  employed  else w^h ere,  but 
because  he  held  that  properly  owned  by  the 
relator,  and  concededly  within  this  state, 
was  not  capital  stock  or  capital  that  was  a 
proper  basis  for  taxation.  In  other  words, 
the  appellate  division  differed  from  the 
comptroller,  not  as  to  the  amount  of  the  re- 
lator's property  held  within  this  state,  but 
as  to  the  character  of  a  part  of  it.  This 
presents  a  legal  conclusion  that  is  review- 
able by  this  court. 

According  to  the  relator's  own  showing, 
its  New  York  assets  in  1897  were  West 
Shore  Railroad  bonds,  $107,125 ;  Commercial 
Union  Telegraph  stock,  $33,945;  United 
States  bonds,  $158,125;  New  York  Times 
bonds,  9,000;  New  York  Central  &  Hudson 
River  Railroad  bonds,  $775,779.25;  Com- 
mercial Cable  Building  bonds,  $250,000; 
United  States  bonds,  $228,500;  bank  balan- 
ces, $163,215.30;  real  estate,  Postal  Tele- 
graph lines,  $140,000;  real  estate,  Commer- 
cial Cable  lines,  $84,505;  bills  and  accounts 
receivable.  Cable  and  Postal  lines,  $311,931.- 
26;  Supply  stores,  $52,904.30.  These  items 
make  an  aggregate  valuation  of  $2,315,330.- 
17.  In  addition  to  the  foregoing  properties, 
the  relator  was  the  owner  of  107,750  shares 
of  the  capital  stock  of  the  Postal  Telegraph 
Cable  Company,  of  the  face  value  of  $10,- 
775,000,  all  of  which  was  in  this  state  un- 
der circumstances  that  will  be  more  fully 
stated  later  on.  The  comptroller's  decision 
does  not  set  forth  the  items  frem  which  he 
computed   the   amount  of   relator's   capital 
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stock  employed  within  this  state,  but  it  is 
evident  that  if  the  assets  above  enumerated, 
which  were  concededly  within  this  state,  are 
to  be  regarded  as  capital  stock  or  capital 
employed  therein,  the  relator  has  no  just 
cause  for  complaint,  since  the  amount  up- 
on which  its  tax  was  based  is  considerably 
less  than  the  sum  which  might  properly 
have  been  fixed  as  the  basis  of  taxation. 
The  appellate  division  held  that  the  bonds 
of  the  West  Shore  Railroad  Company,  of 
the  New  York  Times,  of  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company,  and 
of  the  United  States  were  neither  capital 
stock  nor  capital,  but  simply  investments, 
and  therefore  not  taxable.  No  reference  is 
made  in  the  order  of  the  appellate  division 
to  the  stock  of  the  Postal  Telegraph  Cable 
Company,  above  referred  to,  but,  as  it  is 
excluded  from  the  schedule  of  assets  held 
to  be  a  proper  basis  for  taxation,  it  is  ob- 
vious that  it  was  regarded  a«  not  belonging 
to  that  class.  As  we  view  the  case,  it  pre- 
sents for  our  review  three  questions  of  law: 
( 1 )  What  is  the  meaning  to  be  given  to  the 
term  "capital  stock,''  as  used  in  §  182  of 
the  cor|K>ration  tax  law?  (2)  Are  the  rail- 
road bonds,  the  United  States  bonds,  and 
the  New  York  Times  bonds  held  by  the  re- 
lator to  be  considered  as  part  of  its  capi- 
tal stock  employed  within  this  state  under 
that  section?  (3)  Is  the  capital  stock  of 
the  Postal  Telegraph  Cable  Company  held 
by  the  relator  to  be  considered  as  part  of  its 
capital  stock  employed  within  this  state 
under  that  section?  These  questions,  to- 
gether with  the  subsidiary  considerations 
which  they  involve,  we  will  proceed  to  dis- 
cuss in  the  order  in  which  they  are  stated. 
Section  182  of  the  corporation  tax  law 
tp.  856)  provides  that  "every  corporation, 
joint  stock  company  or  association  incorpo- 
rated, organized;  or  formed  under,  by,  or 
pursuant  to,  law  in  this  state,  shall  pay  to 
the  state  treasurer,  annually,  an  annual  tax 
to  be  computed  upon  the  basis  of  the  amount 
of  its  capital  stock  employed  within  this 
state,  and  upon  each  dollar  of  such  amount, 
at  the  rate  of  i  of  a  mill  for  each  1  per 
cent  of  dividends  made  and  declared  up- 
on its  capital  stock  during  each  year  ending 
with  the  Slst  day  of  October,  if  the  divi- 
dends amount  to  6  or  more  than  6  per  cent 
upon  the  par  value  of  such  capital  stock. 
1  f  such  dividend  or  dividends  amount  to  less 
than  6  per  cent  on  the  par  value  of  the  capi- 
tal stock,  the  tax  shall  be  at  the  rate  of 
1^  mills  upon  such  portion  of  the  capital 
stock  at  par  as  the  amount  of  capital  em- 
ployed within  this  state  bears  to  the  entire 
capital  of  the  corporation."  It  is  appa- 
rent, of  course,  that  this  section  applies 
to  two  classes  of  corporations.  In  the  first 
class  are  those  that  declare  and  pay  divi- 
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dends  of  6  per  cent  or  more  upon  their  capi- 
tal stock,  and  in  the  second  class  are  those 
that  declare  and  pay  dividends  of  less  than 
6  per  cent  upon  their  capital  stock.  Tlic 
tax  upon  corporations  in  the  first  class  is 
"to  be  computed  upon  the  basis  of  the 
amount  of  its  capital  stock  employed  within 
this  state,"  while  the  tax  upon  corporations 
in  the  second  class  is  "upon  such  portion  of 
the  capital  stock  at  par  as  the  amount  of 
capital  employed  within  this  state  bears  to 
the  entire  capital  of  the  corporation."  It 
will  be  observed  that  in  either  case  the  tax 
can  only  be  based  upon  the  capital  stock 
employed  in  this  state,  although  the  methods 
for  ascertaining  the  amount  thereof  are  dif- 
ferent. If  the  share  stock  were  the  basis 
for  the  tax,  as  distinguished  from  the  as- 
sets representing'  capital,  then  this  differ- 
ence in  method  might  be  very  material,  for 
in  one  case  it  would  be  competent  for  the 
comptroller  to  fix  the  amount  of  capital 
stock  within  this  state  without  reference 
to  the  amount  or  location  of  capital,  while 
in  the  other  case  the  presence  of  share  stock 
within  the  state  would  furnish  a  basis  for 
taxation  only  to  the  extent  of  the  capital 
employed  here.  But  if,  on  the  other  hand, 
the  actual  capital  employed  in  this  state, 
not  exceeding  the  authorized  capital  stock, 
is  the  basis  upon  which  the  tax  is  to  be  com- 
puted, then,  notwithstanding  the  difference 
in  rate,  it  is  in  both  cases  based  upon  the 
same  thing,  namely,  the  amount  of  capital 
employed  within  this  state.  And,  if  the  tax 
is  to  be  computed  upon  that  basis,  the  rule 
of  proportion,  practically  agreed  upon  by 
the  respective  counsel,  but  discarded  by  the 
api)ellate  division,  is  simply  a  rule  of  con- 
fusion. This  is  a  simple  fact  which  no 
amount  of  statutory  verbiage  can  obscure, 
and  which  no  divergence  in  methods  can 
change.  What,  then,  is  the  basis  upon  which 
the  tax  is  to  be  computed!  Is  it  the  share 
stock  held  by  individuals,  or  is  it  the  capi- 
tal held  by  the  corporation?  The  tax 
is  upon  the  corporation.  It  would  seem 
to  follow  that  the  amount  of  the  tax  is 
to  be  measured  by  something  that  the  cor- 
poration owns.  A'  franchise  stock  corpora- 
tion owns  three  things :  ( 1 )  Its  capital,  ex- 
isting in  money  or  property;  (2)  its  sur- 
plus, if  any;  (3)  its  franchise.  The  fran- 
chise is  the  thing  taxed,  and  the  tax  is 
"computed  upon  the  basis  of  the  amount 
of  its  capital  stock  employed  within  the 
state."  The  share  stock,  or,  in  other  words, 
the  paper  certificates  held  and  owned  by  in- 
dividuals, are  not  employed  within  this 
state.  It  is  the  capital  represented  by  such 
certificates  that  is  so  employed.  The  total 
share  stock  of  a  domestic  corporation  may 
be  held  by  nonresidents,  and  yet  all  of  its 
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capital  may  be  employed  within  the  state. 
In  such  a  case  there  would  be  absolutely  no 
basis  for  taxation,  unless  the  capital  of  the 
corporation,  instead  of  the  share  stock  held 
by  its  members,  is  the  thing  upon  which 
the  tax  is  to  be  computed.  In  construing 
this  section  of  the  corporation  tax  law,  the 
authorized  issue  of  the  share  stock  of  a  cor- 
poration needs  to  be  considered  only  as  fix- 
ing the  limit  beyond  which  a  corporate  fran- 
chise cannot  be  taxed  in  a  case  where  all  of 
the  corporate  capital  is  employed  within 
this  state.  This  court  has  held  that  the 
term  "capital  stock,"  as  used  in  statutes 
similar  to  the  one  under  consideration, 
means,  not  share  stock,  but  the  property  of 
the  corporation  contributed  ])y  its  stock- 
holders, or  otherwise  obtained  by  it,  to  the 
extent  required  in  its  charter.  Williama  v. 
Western  U.  Teleg.  Co,  93  N.  Y.  162.  The  ex- 
pression "capital  «tock"  is  often  loosely 
used  in  speech,  and  sometimes  in  statutory 
phraseology,  to  denote  capital  and  nothing 
more.  State,  Canfield,  Prosecutor ^  v.  Mor- 
ristown  Fire  Asso.  23  N.  J.  L.  195.  In  Bur- 
tall  T.  Bushwick  R.  Co,  75  N.  Y.  211,  capital 
stock  was  delined  as  "money  or  property 
which  is  put  into  a  single  corporate  fund 
by  those  who,  by  subscription  therefor,  be- 
come members  of  the  corporate  body."  "Cap- 
ital stock"  and  "capital"  are  practically  the 
equivalent  of  each  other  when  considered  as 
a  basis  for  a  franchise  tax. 

The  second  question  to  be  considered  is 
whether  tiie  bonds  of  the  United  States,  and 
of  the  railroads  above  mentioned,  and  of  the 
New  York  Times,  held  by  the  relator  within 
this  state,  are  to  be  treated  as  capital  em- 
ployed wit'nin  this  state,  and  therefore  as  a 
part  of  the  basis  upon  which  the  relator's 
franchise  tax  is  to  be  computed.  If  these 
bonds  were  purchased  with  capital,  as  dis- 
tinguished from  surplus,  they  furnish  a 
proper  basis  for  taxation  {People  ex  rel. 
Edison  Electric  JAght  Co.  v.  Campbell,  138 
N.  Y.  643,  20  L.  K.  A.  453,  34  N,  E.  370)  ; 
and  so.  if  they  were  bought  with  surplus, 
tliey  are  not  a  ba^sis  for  taxation  {People  ex 
rel.  United  Verde  Copper  Co.  v.  Roberts, 
150  N.  Y.  «85,  51  N.  E.  293).  The  comp- 
troller has  included  these  bonds  in  the  list 
of  assets  that  represent  capital  for  the  pur- 
pose of  franchise  taxation.  There  is  nothing 
to  show  that  they  were  bought  with  sur- 
plus. The  relator  does,  it  is  true,  claim  that 
they  were  bought  with  surplus,  but  its  con- 
tention is  founded  upon  nothing  more  than 
an  argument  to  the  effect  that,  because  it 
has  more  assets  than  share  stock,  there  must 
be  a  presumption  that  capital  would  be  in- 
ve.>*ted  in  properties  relating  to  its  business, 
while  surplus  would  naturally  be  invested 
in  safe  interest- bearing  securities.  We  can 
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indulge  in  no  such  presumptioii,  but,  if  we 
could,  it  would  be  of  no  avail  as  against  the 
comptroller's  decision,  which  should  not  be 
disturbed  unless  clearly  erroneous.  People 
ex  rel.  American  Contracting  d  Dredging 
Co.  V.  Wemple,  129  N.  Y.  558,  29  N.  E.  812. 

The  third  question  that  remains  to  be  con- 
sidered is  whether  the  stock  of  the  Postal 
Telegraph  Cable  Company  held  by  the  re 
lator  is  a  proper  element  in  the  basis  for 
taxation.  Stocks  of  other  corporations  held 
by  a  corporation  sought  to  be  taxed  upon  its 
franchise  fall  within  the  same  rules  that 
govern  tlie  bonds  above  referred  to.  People 
ex  rel.  Edison  Electric  Light  Co.  v.  Camp- 
hell,  138  N.  Y.  543,  20  L.  R.  A.  453.  3i  N 
E.  370,  and  People  ex  rel.  United  Verde 
Copper  Co.  v.  Roberts,  150  N.  Y.  585,  51  N. 
E.  293.  The  recital  of  a  few  facts  relating 
to  the  acquisition  of  the  Postal  Telegraph 
Cable  Company's  stock  by  the  relator  will 
enable  us  to  determine  whether  there  was 
anything  in  that  transaction  to  take  it  out 
of  'the  operation  of  the  general  rule.  Tlie 
relator  not  only  acquired  all  of  the  share 
st«)ck  of  the  Postal  Telegraph  Cable  Com- 
pany, but  all  of  its  assets,  property,  and 
privileges,  except  its  corporate  franchise  and 
some  nonassignable  contracts.  The  relator 
issued  bonds  in  payment  of  the  property  and 
rights  thus  acquired  by  it,  and  then  depos- 
ited with  a  trust  company,,  to  whom  the 
bonds  were  turned  over  lor  collection,  the 
stock  of  the  Postal  Telegraph  Cable  Com- 
pany as  collateral  security  to  the  bonds. 
Upon  these  facts  the  relator  contends,  in  ef- 
fect, that  its  ownership  of  the  stock  waa 
merged  in  the  ownership  of  the  assets  and 
privileges  represented  by  it,  and  was  there- 
fore of  no  value.  The  difficulty  with  this 
contention  is  that  the  Postal  Telegraph 
Cable  Company  is,  in  a  legal  sense,  as  much 
of  a  corporation  as  it  ever  was.  The  holder 
or  holders  of  its  stock  can  at  any  time  pur- 
sue thf  bu.'tiness  for  wliich  it  was  organized. 
The  corporation  has  never  been  dissolved, 
and  it  still  retains  its  corporate  franchise. 
That  its  stock  has  not  ceased  to  have  life 
and  value  is  very  cogently  shown  by  the 
deposit  tliereof  as  collateral  security  to  re- 
lator's bonds.  To  some  extent  the  tanjrible 
property  and  equipment  of  the  Postal  Tele- 
graph Cable  Company  a<iquired  by  the  re 
lator  is  used  by  tlu*  latter  in  the  name  of 
the  former  and  under  its  franchise.  It 
seems  clear,  therefore,  that  the  stock  of  the 
Postal  Telegraph  Cable  Company  held  by  the 
relator  should  be  regardinl  as  capital  em- 
ployed within  this  state,  and  is  a  proper 
item  in  the  sum  total  upon  which  the  re- 
lator's franchise  tax  should  be  computed. 

This  view  of  the  larger  features  of  this 


1904. 


People  ex  rel.  Commercial  Cable  Co.  v.  ^okgan. 


908 


case  renders  it  unnecessary  to  discuss  some 
of  the  incidental  matters,  which  in  other  as- 
pects might  have  had  an  important  bearing 
upon  the  result,  and  leads  to  the  conclusion 
that  the  order  of  the  Appellate  Division 
should  he  reversed  and  the  revised  decision 


of  the  Comptroller  affirmed,  with  costs  to 
Comptroller. 

Parker,  Ch.  J.,  and  Bartlett,  Haislity 

and  Vann,  J  J.,  concur. 

Gray  and  O'Brien,  J  J.,  dissent. 


MICHIGAN  SUPREME  COURT. 


I'rank  MORRISON,  Plff.  in  Certiorari, 

v. 

Fred  W.  KENT. 


( 


Mich 


) 


1.  A  statute,  anthorlclns  snperliiteiid- 
entn  of  the  poor  to  dra\T  from  time  to 
time  on  tbe  connty  treasury  for  ex- 
penses Incurred  in  the  discharge  of  their 
duties  Is  annulled  by  a  subsequent  statute  pro- 
viding that  all  bills  against  the  county  shall 
be  audited  or  allowed  by  the  board  of  audi- 
tors except  those  of  the  drain  commissioners 
and  board  of  supervisors. 

2.  A  bill  -whleh  Is  introduced  Into  the 
lejiTlslaCnre  ^within  the  time  desijirnnt- 
ed  by  the  Constitution  may  properly  be- 
come a  iaw,  although  the  constitutional  au- 
thority for  such  legislation  is  not  granted  un- 
til after  the  expiration  of  the  time  when  bills 
might  constitutionally  be  Introduced  for  pas- 
sage at  the  pending  session  of  the  legisla- 
ture. 

(November  9,  1908.) 


CERTIORARI  to  the  Circuit  Court  for 
Saginaw  County  to  review  a  judgment 
granting  a  writ  of  mandamus  to  compel  de- 
fendant to  pay  an  order  in  favor  of  relator. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

A{cssrs.  Weadock  Sc  Purcell,  for  plain- 
tiff in  certiorari : 

The  act  is  unconstitutional  and  void  for 
the  reason  tliat  it  was  never  legally  intro- 
duced, and  that  at  the  time  when  it  was 
introduced  such  an  act  was  unconstitutional 
and  void. 

The  board  of  county  auditors  had  no 
power  to  change,  alter,  modify,  reject,  or  in- 
terfere with,  the  bills  made  by  the  super- 
intendents of  the  county  poor  for  Saginaw 
county. 

The  local  act  providing  for  a  board  of 
county  auditors  does  not  repeal,  either  di- 
rectly or  by  implication,  the  provisions  of 
chapter  3,  Statutes  1897,  for  the  mainte- 
nance of  the  poor  and  the  organization  and 


Note. — Ccnatruction  of  constitutional  limita- 
tions as  to  time  for  the  introduction  of  hills 
in  leyislative  assemhlies, 

• 

I.  Test  of  constitutional  provisions^  06rt. 
II.  Presutnpiions  respecting  the  regularity  of 
legislative  action,  966. 
III.  Amendment  and  substitution  of  hills  after 
eaepiration    of   constitutional    limitation, 
967. 

I.  Text  of  constitutional  provisions. 

Constitutional  provisions  like  that  referred  to 
In  MoRBisoN  V.  Ken't^  requiring  all  legislative 
bills  to  be  Introduced  within  a  stated  number 
of  days  after  the  legislature  convenes,  appear 
to  be  peculiar  to  the  states  of  California,  Colo- 
rado, and  Michigan.  The  text  of  the  several 
provisions  of  those  states  is  as  follows : 

"No  bill  chall  be  introduced  in  either  house 
.  .  .  after  fifty  days  after  the  commence- 
ment" of  the  session,  "without  the  consent  of 
two  thirds  of  the  members  thereof."  Cai. 
Const,  art.  4,  f  2. 

"No  bill,  except  the  general  appropriation  for 
the  expenses  of  the  government  only,  introduced 
in  either  house  of  the  general  assembly  after  the 
first  twenty-flve  days  of  the  session,  shall  be- 
come a  law."     Colo.  C'ouBt.  ait.  ."i,  §  19. 

"No  new  bill  shall  be  introduced  into  either 
house  of  the  legislature  after  the  first  fifty  days 
of    the    session    shall    have    expired."     Mich. 
Conftt.  art.  4,  g  28. 
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The  Constitution  of  Georgia  contains  a  sim- 
ilar llmitaflon  in  respect  to  bills  of  a  special  or 
I  real  nature  in  the  following  language :  "No 
bill  shall  be  considered  or  reported  to  the  house, 
by  said  [the  specified]  committee,  unless  the 
same  shall  have  been  laid  before  it  within  fifteen 
days  after  the  organization  of  the  general  as- 
sembly, except  by  a  two-thirds  vote."  Ga. 
Const.  «  7,  ?  15. 

And  in  North  Dakota  the  introduction  of  ap- 
propriation bills  is  limited  as  follows 


««XT 


No  bill 

for  the  appropriation  of  money,  except  for  the 
expenses  of  the  government,  shall  be  Intro- 
duced after  the  fortieth  day  of  the  session,  ex- 
cept by  uuanimous  coDi?ent  of  the  house  in 
which  is  sought  to  be  introduced."  N.  D.  ConsL 
1SS9,  art.  2,  f  60. 

Uesides  the  foregoing,  provisions  are  found 
in  a  number  of  state  Constitutions  prohibiting 
tbe  Introduction  of  bills  during  the  closing  days 
of  the  legislative  session.  In  some  states,  how- 
ever, the  limitation  is  applicable  on^y  to  appro- 
priation bills. 

Arkansas :  "No  new  bill  shall  be  introduced 
into  either  house  during  the  last  three  days  of 
the  session."  Const.  1874,  art.  6,  g  84. 

lx)uisiana  :  "No  appropriation  of  money  shall 
be  made  by  the  general  assembly  in  the  last  five 
days  of  the  session  thereof."     Const,  art.  55. 

Maryland :  "No  bill  shall  originate  in  either 
house  durlug  the  last  ten  days  of  the  session." 
Const,  art.  3,  §  27. 

Minnesota :  ".No  new  bill  shall  be  Introduced 
in  either  branch,  excout  on  tbe  written  request 
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maintenance  of  a  board  of  superintendents 
01  the  poor  of  Saginaw  bounty. 

It  was  held  in  i^acla^er  v.  i^aginan: 
County,  79  Mich.  59,  44  N.  W.  105,  that, 
after  the  expiration  of  the  fifty-day  limit, 
a  bill  introduced  within  the  time  could  not 
be  amended  ijy  adding  a  subject-matter  not 
germane  to  the  bill  as  originally  introduced. 

Constitutional  provisions  are  not  direc- 
tory. 

People  V.  Dettenthaler,  118  Mich.  595,  44 
L.  R.  A.  104,  77  N.  W.  450. 

There  is  no  remedy  for  a  bill  that  has  no 
lawful  beginning. 

Atty.  a  en.  v.  Rice,  64  Mich.  385,  31  N.  W. 
203. 

It  cannot  be  presumed  that  the  legisla- 
ture  intended   to  repeal   the   law  when   no 


reference  is  made  to  it  in  the  later  act,  un- 
less the  intent  is  clear. 

Re  Buskey,  10.5  Mich.  64,  62  N.  W.  1030; 
Hatch  V.  Culluiun  Circuit  Judge,  127  Mich. 
177,  80  N.  W.  518;  Highland  Park  v.  Mo 
Alpine,  117  Mich.  666,  76  N.  W.  159;  Uni- 
versity of  Michigan  v.  Auditor  General^  109 
Mich.  \U,  60  N.  \V.  956. 

Repeal  by  implication  is  not  favored. 

23  Am.  &  £ng.  Enc.  Law,  pp.  489-492. 

The  superintendents  of  the  county  poor  in 
any  county  in  this  state  are  a  corporation 
by  that  name,  and  by  statute  are  given  the 
essential  powers  of  a  corporation  for  public 
purposes,  including  the  right  to  sue  and  be 
sued. 

Tieuaygo  County  v.  Nelson,  75  Mich.  160, 
42  N.  W.  797. 


of  the  srovernor,  during  the  last  twenty   (20) 
days  of  such  sessions."     Const,  art.  4,  {  1. 

Mississippi :  "No  new  bills  shall  be  intro- 
duced into  either  house  of  the  iefsrislature  during 
the  last  three  days  of  the  session."  Const,  art. 
4.  «  67. 

Montana :  "No  bill  for  the  appropriation  of 
mocey,  except  for  the  expenses  of  the  govern- 
ment, shall  be  introduced  within  ten  days  of  the 
close  of  the  session,  except  by  unanimous  con- 
sent of  the  house  in  which  it  is  sought  to  be 
Introduced."     Const.  1889,  art.  6,  I  21. 

Texas :  "No  bill  shall  be  passed  which  has 
not  been  presented  and  referred  to  and  reported 
from  a  committee  at  least  three  days  before  the 
final  adjournment  of  the  legislature."  Const, 
art.  3,  Ji  37. 

Washington :  "No  bill  shall  be  considered 
In  either  house  unless  the  time  of  its  introduc- 
tion shall  have  been  at  least  ten  days  before  the 
final  adjournment  of  the  legislature,  unless  the 
le;;lsluture  shall  otherwise  direct  by  a  vote  of 
two  thirds  of  all  the  members  elected  to  each 
house,  said  vote  to  be  taken  by  yeas  and  nays 
and  entered  upon  the  Journal,  or  unless  the 
same  be  at  a  special  session."  Const,  art.  2, 
S  30. 

Wyoming :  "No  bill  for  the  appropriation  of 
money,  except  for  the  expenses  of  the  govern- 
ment, shall  be  Introduced  within  five  (5)  days 
of  the  close  of  the  session,  except  by  unanimous 
consent  of  the  house  in  which  it  is  sought  to  be 
introduced."     Const,  art.  3,  §  22. 

The  purpose  of  the  foregoing  provisions,  un- 
less it  be  that  of  Qeorgia,  Is  said  by  Judge 
Cooley  tn  be  "to  prevent  hasty  and  improvident 
legislation,  and  to  compel,  so  far  as  any  previ- 
ous law  can  accomplish  that  result,  the  careful 
cxamlnatlun  of  proposed  laws,  or,  at  least,  the 
affording  of  opportunity  for  that  purpose." 
Cooley.  Const.  I.im.  7th  ed.  199. 

Another  purpose,  it  is  said,  is,  "to  give  th*^ 
people  of  the  state,  or  of  any  locality  in  the 
state,  an  opportunity  to  be  heard  upon  pro- 
posed legislation  affecting  their  interests.  The 
legislative  journals,  referring,  as  they  do,  to 
the  titles  of  all  bills  introduced,  give  some 
warning  to  the  people  of  the  measures  intro- 
duced. The  right  of  petition  and  protest  has 
ever  been  recognized  as  one  of  the  established 
privileges  of  the  people  In  a  free  country ;  and 
they  have  a  right  to  notice  of  proposed  legisla- 
tion, and  an  opportunity  to  express  their  as- 
sent or  dissent.  If  there  was  no  constitutional 
Inhibition  against  such  practice,  bills  might  l>e 
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introduced  upon  the  last  days  of  the  session,  and 
rushed  at  once  through  l>oth  houses,  without 
any  chance  for  the  people  to  be  heard  before 
their  passage,  or  to  rectify  the  action  until  an- 
other biennial  session  of  the  legislature." 
Atty.  Gen.  V.  Rice,  64  Mich.  388.  389,  31  N.  W. 
203. 

Respecting  the  use  of  slceleton  bills  for  the 
purpose  of  evading  these  constitutional  pro- 
visions. Judge  Cooley  says :  "A  practice  haa 
sprung  up  of  evading  these  constitutional  pro- 
visions by  introducing  a  new  bill  after  the  time 
has  expired  when  it  may  constitutionally  be 
done,  as  an  amendment  to  some  pending  bill, 
the  whole  of  which,  except  the  enacting  clause, 
is  struck  out  to  make  way  for  it.  Thus,  the 
member  who  thinks  he  may  possibly  have  oc- 
casion for  the  introduction  of  a  new  bill  after 
the  constitutional  period  has  expired  takes  care 
to  introduce  sham  bills  in  due  season  which  he 
can  use  aa  stocks  to  graft  upon,  and  which  he 
uses  irrespective  of  their  character  or  con- 
tents. The  sham  bill  is  perhaps  a  bill  to  in- 
corporate the  city  of  Slam.  One  of  the  mem- 
ber's constituents  applies  to  him  for  legislative 
permission  to  construct  a  dam  across  the  Wild 
Cat  river.  Forthwith,  by  amendment,  the  bill 
entitled  A  Bill  to  Incorporate  the  City  of  Slam 
has  ail  after  the  enacting  clause  stricken  out. 
and  it  is  made  to  provide,  as  its  sole  object,  that 
John  Doe  may  construct  a  dam  across  the  Wild 
Cat.  With  this  title  and  in  this  form  it  is 
passed ;  but  the  house  then  considerately  amends 
the  title  to  correspond  with  the  purpose  of  the 
bill,  and  the  law  is  passed,  and  the  Constitution 
at  the  same  time  saved.  This  trick  is  so  trans- 
parent, and  so  clearly  in  violation  of  the  Con- 
stitution, and  the  evidence  at  the  same  time  is 
so  fully  spread  upon  the  record,  that  it  is  a 
matter  of  surprise  to  find  It  so  often  resorted 
to."  Cooley,  Const.  Lim.  7th  ed.  p.  VJi>,  note 
3. 

II.  Presumptions   respecting   the   regularity   of 
legislative  action. 

Where  the  validity  of  a  statute  is  questioned, 
the  parties  will  not  be  permitted  to  stipulate, 
or  agree,  or  admit  by  pleadings,  that  the  same 
was  not  properly  passed  by  the  legislature  in  ac- 
cordance with  these  provisions.  Neither  can 
parol  proof  be  resorted  to  for  that  purpose. 
In  such  case  the  legislative  record  must  prevail, 
and,  unless  the  journal  shows  affirmatively  that 


1903. 


Morrison  y.  Kent. 


007 


Mr.  Jolin  F.  0*Keef e  for  defendant  in 
certiorari. 

Montgomery,  J.,  delivered  the  opinion 
of  the  coui*t: 

The  relator  presented  to  the  respondent, 
as  county  treasurer,  an  order  drawn  in  re- 
lator's favor  by  the  superintendents  of  the 
poor  of  Saginaw  county,  and  demanded  pay- 
mt-nt  thereof.  Payment  was  refused  for  the 
reason  that  the  relator's  claim  had  not  been 
audited  by  the  board  of  county  auditors.  On 
application  to  the  circuit  court  mandamus 
was  granted,  and  the  case  is  brought  here 
for  review. 

At  the  spring  election  of  1903,  §  10  of 
article  10  of  the  Constitution  was  amended 
80  as  to  read:  "Sec.  10.  The  board  of  super- 


visors, or,  in  the  counties  of  Saginaw,  Jack- 
son, Washtenaw,  Kent,  and  VVayn«j,  the 
board  of  countv  auditors,  shall  have  the  ex- 
elusive  power  to  fix  the  compensation  for 
all  services  rendered  for,  and  to  adjust  all 
claims  against,  their  respective  counties, 
and  the  sum  so  fixed  and  defined  shall  be 
subject  to  no  appeal."  At  the  legislative  ses- 
sion of  1903  act  No.  397  was  passed,  estab- 
lishing a  board  of  auditors  of  Saginaw 
county,  and  prescribing  their  powers  and 
duties.  Section  7  of  this  act  reads  in  part 
as  follows:  '*No  bills  against  the  county  of 
Saginaw  shall  be  audited  or  allowed  in  any 
other  manner  thitn  provided  for  in  this  act, 
except  the  bills  of  the  county  drain  commis- 
sioner and  such  exp)enditures  as  may  \ye  au- 
thorized by  the  board  of  supervisors  of  said 


the  constitutional  directions  were  not  complied 
with.  It  will  be  presumed  that  they  were  fol- 
lowed. Atty.  Gen.  y.  Rice,  64  Mich.  385,  31  N. 
W.  203 ;  People  ear  rel.  Hart  v.  McElroy,  72 
Mich.  446.  2  L.  R.  A.  609,  40  N.  W.  750 ;  Sack- 
rider  V.  Sasinaw  County,  79  Mich.  59,  44  N. 
W.  165.     . 

Therefrre,  although  the  constitutional  pro- 
▼IsIoD.  that  no  new  bill  may  be  Introduced  after 
the  first  fifty  days  of  the  session,  Is  violated  by 
the  report  of  a  substituted  blU  by  a  committee 
for  one  m  mere  skeleton  form,  a  mere  title, 
handed  up  to  pass  as  a  bill  until  convenience  or 
some  future  Interest  might  enable  the  member 
Introducmgr  It  to  engraft  upon  It  any  legislation 
he  might  desire,  yet,  if  such  facts  do  not  appear 
upon  the  journals  of  the  legislative  assembly, 
the  presumption  that  the  constitutional  require- 
ment was  complied  with  is  conclusive.  Atty. 
Gen.  v.  Rice,  64  Mich.  383,  31  N.  W.  203. 

In  Hale  v.  McGettigan,  114  Cal.  112,  45  Pac. 
1049,  It  is  said  :  "There  can  be  no  presumption 
that  the  legislature  has  disregarded  any  consti- 
tutional requirements  in  the  passage  of  a  stat- 
ute, and,  if  the  Journals  are  silent  upon  the 
observance  of  any  constitutional  requirement, 
It  oflnTiot  be  assumed  that  such  requirement 
was  omitted  by  the  legislature."  But,  although 
the  question  was  raised,  the  court  refused  to 
determine.  In  this  case,  whether  the  Journals 
might  be  examined  for  the  purpose  of  Impeach- 
ing the  validity  of  an  act  because  the  introduc- 
tion of  the  bill  was  not  within  the  time  limited 
by  the  Constitution. 

In  Michigan,  It  seems  to  be  settled  that  this 
presumption  does  not  attach  to  the  enrolled  bill, 
as  Is  lield  in  some  of  the  states,  but  the  courts 
will  examine  the  legislative  Journals  to  ascer- 
tain whether  the  constitutional  method  has 
been  followed  In  the  enactment  of  a  statute. 
People  ex  rt-l.  Hart  v.  McElroy,  72  Mich.  446,  2 
L.  R.  A.  609,  40  N.  W.  750 ;  Sackrlder  v.  Sag- 
inaw County,  79  Mich.  69,  44  N.  W.  165. 

And,  although  the  presumption  Is  strong  that 
the  legislature  has  not  violated  the  Constitution, 
still,  If  the  proof  furnished  by  the  Journals  Is 
clear  that  an  act  was  not  constitutionally 
passed,  it  Is  the  duty  of  courts  to  so  declare, 
and  to  hold  it  void.  Sackrlder  v.  Saginaw 
County.  79  Mich.  59,  44  N.  W.  165, 

III.  Amendment  and  suhslitution  of  bills  after 
cwpiration  of  constitutional  limitation. 

Such  limitations  upon  the  Introduction  of 
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bills  are  not  violated  by  the  amendment,  after 
the  time  limit,  of  a  bill  regularly  Introduced 
within  the  limitation,  if  the  amendment  Is  ger- 
mane to  the  purpose  which  the  original  bill  bad 
In  view.  Thus,  a  bill  Introduced  for  the  organ- 
ization of  the  "township"  of  Montmorency  may 
be  so  amended  after  the  time  as  to  make  It  a 
bill  for  the  organization  of  the  "county"  of 
Montmorency,  since  both  the  original  bill  and 
the  amendment  had  in  view  the  same  general 
purpose,  namely,  to  give  the  Inhabitants  of  the 
territory  described  a  distinct  municipal  govern- 
ment. Pack  V.  Barton,  47  Mich.  520,  11  N.  W. 
367. 

To  the  same  effect  Is  Davock  v.  Moore,  103 
Mich.  120,  28  L.  R.  A.  783,  63  N.  W.  424.  where 
a  bill  was  amended  after  the  time  limited  for 
the  introduction  of  new  bills ;  but  the  nature  of 
the  amendment  Is  not  indicated. 

A  sectlou  added  to  a  bill  after  the  time  lim- 
ited by  the  Constitution  for  the  introduction 
of  new  bills  is  not  invalid  for  that  reason,  if  the 
bill  itself  was  introduced  In  time,  and  the  sec- 
tion la  a  proper  one  to  be  embodied  In  the 
bill.  Renackowsky  v.  Water  Comrs.  122  Mich. 
613,  81  N.  W.  581. 

Even  though  the  amendments  be  extensive, 
they  will  not  render  the  act  of  the  legislature 
Invalid,  if  they  Indicate  no  purpose  to  violate 
the  Constitution,  or  to  exceed  the  proper  limits 
of  legislative  discretion.  Powell  y.  Jackson,  51 
Mich.  129,  16  N.  W.  369. 

Likewise,  it  Is  held,  under  a  constitutional 
provision  that  no  "new"  bill  shall  be  Introduced 
after  a  stated  time,  that  a  substitute  for  a 
bill  Introduced  within  the  prescribed  time  may 
be  introduced  after  such  time,  If  In  harmony 
with  the  objects  and  purposes  of  the  original, 
as  expressed  In  Its  title.  Atty.  Gen.  ex  rel. 
Crane  v.  Amos,  60  Mich.  372,  27  N.  W.  571. 

Within  this  rule,  a  bill  "to  incorporate  the 
city  of  Marine  City,  In  the  county  of  St.  Clair" 
may  be  substituted  for  one  "detaching  certain 
lands  from  the  township  of  Ft.  Gratiot,  In  the 
county  of  St.  Clair,  and  orsranlzing  the  same 
into  a  township."  In  such  case,  although  the 
Journal  does  not  reveal  the  description  of  the 
particular  territory  contained  in  the  original 
bill  as  Introduced,  the  court  will  not  go  outside 
the  Journal  to  ascertain  if  it  was  identical  with 
the  territory  aflfected  by  the  substitute.  People 
f'x  rel.  Hart  v.  McElroy,  72  Mich.  446,  2  L.  R. 
A.  609,  40  N.  W.  750. 

When  both   the  original  and  the  substitute 
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county  nt  any  resriilar,  special,  or  adjourned 
session  tlioreof,  where  payment  shall  be  pro- 
vided for  in  the  resolution  authorizing  the 
same."  The  circuit  judcre  was  of  the  opin- 
ion that  this  section  did  not  abrogate  the 
provisions  oi  subdivision  7  of  $  4500  of  the 
Compiled  I-Jiws,  which  authorizes  the  super- 
intendents of  the  poor  to  draw  from  time 
to  time  on  the  county  treasurer  for  all  nec- 
essary expeui^es  incurred  in  the  discharge 
of  their  duties,  and  directs  the  treasurer  to 
pay  such  draft  out  of  moneys  placed  in  his 
hands  for  the  support  of  the  poor,  and  that, 
under  this  and  other  provisions  of  the  act 
relating  to  superintendents  of  the  poor,  full 
control  of  the  funds  raised  for  the  support 
of  the  poor  by  counties  is  given  to  the  super- 
intendents, and  has  not  been  withdrawn  by 


the  act  of  1003;  and  it  is  contended  in  this 
court  by  relator's  counsel  that  the  superin- 
tendents of  the  poor  constitute  a  corporate 
body  whose  powers  are  not  afTected  by  the 
act  of  1003.  The  fact  that  the  superintend- 
ents may  make  contracts  which  bind  the 
county  does  not  necessarily  establish  that 
the  bills  for  work  performed  under  such 
contract  may  not,  or  should  not,  be  audited 
by  a  distinct  auditing  body.  Indeed,  such 
fixed  allowances  have  been  audited  in  many 
instances  by  the  boards  of  supervisors.  Peo- 
ple  ex  rcl.  Briatovo  v.  Macomb  County,  3 
Mich,  475;  People  ex  rcl,  Douvielle  v.  Man- 
istee Covnty,  40  Mich.  589.  The  language  of 
8  7  of  the  act  of  1903  is  very  broad,  and  in- 
cludes all  claims  against  the  county  except- 
ing certain  distinct  claims.  The  inference  is 


bills  relate  to  the  same  subject-matter,  vie.,  the 
collection  of  taxes,  and  have  the  same  object  In 
view,  the  enforcement  of  such  collection,  they 
come  within  the  fore;;roinf;  rule,  although  the 
title  of  the  former  recites  that  it  la  to  authorize 
and  empower  the  township  treasurers  of  a  par- 
ticular county  to  force  the  collection  of  taxes 
In  certain  cases,  and  the  title  of  the  latter  re- 
cites that  it  is  to  authorise  the  issuance  of  in- 
junctions to  restrain  waste  upon  certain  lands 
when  taxes  upon  same  shall  be  due  and  unpaid. 
Caldwell  v.  Ward.  83  Mich.  1^,  46  N.  W.  1024. 

A  bill  to  require  the  Jndi^e  of  the  sixteenth 
Judicial  circuit  to  hold  the  terms  of  court  of 
the  thirty-first  Judicial  circuit  in  certain  cases, 
and  also  to  require  the  Judsre  of  the  thirty-first 
Judicial  circuit  to  hold  the  terms  of  the  sixteenth 
Judicial  circuit  under  certain  circumstances,  may 
be  substituted  after  the  expiration  of  the  consti- 
tutional limitation  for  the  intro'duction  of  bills, 
for  "a  bill  to  vacate  the  sixteenth  Judicial  cir- 
cuit, and  to  "reorpanJze  the  thirty-flrst  Judi- 
cial circuit,"  the  general  purpose  of  the  two  bills 
being  to  provide  for  the  holding  of  courts  in  the 
territory  covered  by  the  sixteenth  and  thirty- 
first  judicial  circuits.  Toll  v.  Jerome,  101  Mich. 
468,  59  N.  W.  816. 

In  Detroit  v.  8chmid,  128  Mich.  379,  92  Am. 
St.  Rep.  4GS,  87  N.  W.  SS.*).  it  Is  said  that  the 
law  is  fully  settled  In  that  state,  "that  whatever 
might  have  been  incorporated  into  the  original 
act  under  the  title  of  such  original  act  may  be 
added  by  way  of  amendment  under  the  most 
general  title  ;**  and  the  validity  of  a  substituted 
bill,  whose  title  indicates  the  amendment  of  a 
section  of  an  existing  statute,  different  from 
that  proposed  In  the  title  of  the  original  bill,  is 
upheld. 

But  a  bill  which  Is  not  germane  to  the  pur- 
pose and  object  of  the  original  bill  cannot  be 
offered  as  a  substitute  after  the  constitutional 
limit  for  the  Introduction  of  bills  has  expired. 
And  whether  it  is  germane  may  be  determined 
from  the  titles  of  the  respective  bills,  as  con- 
tained in  the  Journal.  Such  titles,  bein^  a  part 
of  the  Journal,  may  be  used  to  support  or  rebut 
the  presumption  of  the  correctness  of  legislative 
action.  Sackrider  v.  Saginaw  County,  79  Mich. 
69.  44  N.  W.  16o  ;  Caldwell  v.  Ward,  83  Mich. 
13,  46  N.  W.  1024. 

Tested  by  this  method,  a  bill  for  the  bonding 
of  Saginaw  county,  to  maintain  stnne  and  other 
roads  within  that  county,  cannot  he  substituted 
for  a  bill  to  vacate  a  state  road  in  Midland 
fi7  L.  R.  A. 


county.  I'arol  evidence  will  not  be  received* 
however,  to  show  the  proceedings  of  the  legisla- 
ture, and  to  prove  the  contents  of  the  respective 
bills.  Sackrider  v.  Saginaw  County,  79  Mich. 
59,  44  N.  W.  165. 

In  Hale  v.  McGcttigan,  114  Cal.  112,  45  Pac 
1040,  the  only  case  upon  this  questio'n  we  have 
been  able  to  find  outside  the  state  of  Michigan, 
there  were  introduced,  during  the  first  fifty  days 
of  the  session,  eight  different  bills  entitled  "An 
Act  to  Amend  'an  Act  to  Establish  a  Uniform 
System  of  Countv  and  Township  Governments, 
Approved  March  31,  1891/ "  ami  twenty-nine 
other  bills,  amendatory  of  different  sections  of 
the  same  act,  were  introduced  into  the  assembly. 
Of  these  latter,  assembly  bill  No.  74  was  en- 
titled "An  Act  to  Amend  Section  165"  of  said 
act.  These  several  bills  were  referred  to  a  com- 
mittee, which  reported  a  substitute  for  all  of 
said  bills,  and  recommended  Its  passage.  After 
bill  No.  74  had  been  read  a  first  and  second  time, 
the  bill  reported  by  the  committee,  entitled  "An 
Act  to  Establish  a  Uniform  System  of  County 
and  Township  Governments,**  was  offered  and 
passed.  In  sustaining  the  validity  of  the  act 
the  court  says :  "If  a  bill  has  been  introduced 
in  either  house  within  the  first  fifty  days  of 
the  session,  whatever  is  proper  in  the  way  of 
amendment  is  as  admissible  after  the  fifty  days 
as  before,  and  this  will  include  whatever  is 
within  the  purpose  of  the  bill.  By  the  same 
rules,  a  substitute  that  is  germane  to  the  sub- 
ject of  the  bill  may  be  adopted,  without  violat- 
ing this  provision  of  the  Constitution,  since  such 
substitute  is  in  effect  only  an  enlarged  amend- 
ment to  the  bill  for  which  it  is  offered.  Toll  v. 
Jerome,  101  Mich.  468,  59  N.  W.  816.  The 
various  bills  for  which  the  substitute  In  the 
present  instance  was  reported,  related  to  the 
county  government  act  of  1691.  some  of  them 
purporting  by  their  titles  to  amend  the  entire 
act,  and  <  thers  to  amend  certain  sections  of  the 
act,  and  it  was  within  the  proper  function  of 
the  committee  to  which  they  were  referred  for 
consideration  to  consolidate  them  into  one  bill, 
if  in  its  Judgment  it  was  expedient,  and  to  re- 
port the  same  as  a  substitute  for  them  all. 
Such  report  and  substitute,  instead  of  being  the 
introduction  of  a  new  bill,  was  only  bringing  to- 
gether before  the  house,  in  a  revised  form,  bills 
that  had  already  been  introduced  and  referred 
to  that  committee,  with  a  recommendation  from 
it  for  the  action  by  the  house  which  that  com- 
mittee deemed  advisable."  N.  B.  K. 
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irresistibJe  that  the  exceptions  stated  are 
the  only  ones  intended.  It  follows  that  the 
claim  in  question  is  within  the  act. 

The  point  is  made  in  this  court  that,  as 
the  bill  which  was  finally  enacted  into  a  law 
after  the  Constitution  was  amended  was  in- 
troduced at  a  time  when  its  provisions 
would  have  been  unconstitutional,  the  spirit 
of  the  provision  requiring  bills  to  be  intro- 
duced within  the  first  fifty  days  of  the  ses- 
sion was  thereby  violated.  This  contention 
cannot  be  allowed.    The  practice  of  the  leg- 


islature has  been  in  harmony  with  the  ac- 
tion taken  in  this  case  for  many  years.  To 
admit  relator's  contention  would  work  havoc 
in  legislation  which  has  stood  unquestioned 
up  to  this  time.  We  think  it  is  enough  to 
expect  or  require  that  a  statute  shall  be  con- 
stitutional when  enacted. 

The  order  of  the  Circuit  Court  is  reversed^ 
with  costs. 

The  other  Justices  concur. 


VERJMONT  SUPREME  COURT. 


Susan  W.  HUBBARD 

V, 

Asahel  H.  HUBBARD,  Appi, 


( 


.Vt. 


) 


The  lefflnlatiire  cannot  empo^rer  the 
conrt.  In  Its  discretion,  to  anthoriae 
A  married  Tioman  to  convey  her  real  es- 
tate by  separate  deed,  in  jurisdictions  where 
the  common  law,  giving  the  husband  a  free- 
hold right  in  the  property,  is  In  force,  since  it 
would  deprive  him  of  his  property  without 
due  process  of  law. 

(September  15,  1904.) 

APPEAL  by  defendant  from  a  decree  of 
the  Chancery  Court  for  Addison  County 
empowering  petitioner  to  sell  her  real  es- 
tate by  separate  deed.  Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr,  W.  H.  Davis,  for  appellant: 

No  power  to  authorize  the  sale  resides  in 
the  court  of  chancery,  independent  of  the 
discretionary  power  conferred  by  the  stat- 
ute. 

Chapman  v.  Long,  66  Vt.  656,  30  Atl.  3; 
Dietrich  v.  Hutchinson,  73  Vt.  134,  87  Am. 
St.  Rep.  698,  60  Atl.  810. 

The  real  estate  in  question  was  not  the 
sole  and  separate  property  of  the  petition- 
er. Her  husband  is  entitled  to  the  rents 
and  profits  thereof. 

DietHch  v.  Hutchinson,  73  Vt.  134,  87 
Am.  St.  Rep.  608,  50  Atl.  810;  Hackett  v. 
Moxley,  68  Vt.  210,  34  Atl.  949;  Qould  v. 
Gould,  29  Vt.  604. 

A  married  woman  may  not  convey  her 
real  estate,  except  by  deed  executed  jointly 
with  her  husband. 

Vt.  Stat  $  2646. 


Note. — For  a  case  in  this  series  as  to  validity 
of  statute  giving  Judge  discretion  to  allow  sepa- 
ration of  Jury  in  criminal  case,  see  King-  v. 
State,  3  L.  R.  A.  210. 

As  to  statute  empowering  court  to  commit  one 
acquitted  of  murder,  because  of  insanity,  to 
asylum  for  treatment  without  notice  to  him  or 
provision  for  investigation  as  to  his  present 
mental  state,  see  the  following  case  of  Rt 
Boyett,  post,  972. 
67  T«.  R.  A. 


The  legislature  could  not  enact  a  law  sus- 
pending §  2C46,  Vt.  Stat.,  in  favor  of  one 
individual  and  allowing  it  to  remain  in 
force  as  to  others. 

Holden  v.  James,  11  Mass.  397,  0  Am.  Dec. 
174;  King  v.  State,  87  Tenn.  304,  3  L.  R.  A. 
210,  10  S.  W.  509;  Tillman  v.  Cocke,  9  Baxt. 
429;  Cooley,  Const.  Lim.  658;  Lewis  v. 
Webh,  3  Me.  326. 

The  discretion  as  to  the  regulation  of 
property  rights  between  husband  and  wife 
i3  a  legislative  discretion,  and  must  be  ex- 
ercised by  the  legislature.  It  cannot  be 
delegated  to  the  courts. 

Vt.  Const,  art.  3;  Noel  v.  People,  187 
111.  587,  52  L.  R.  A.  287,  79  Am.  St.  Rep. 
238,  68  N.  £.  616;  State  e»  reL  Hahn  t. 
Young,  29*  Minn.  474,  9  N.  W.  737;  Smith 
v.  Strother,  68  Cal.  194,  8  Pac.  852;  Re 
North  Milumukee,  93  Wis.  616,  33  L.  R.  A. 
638,  67  N.  VV.  1033;  Oaleshurg  v.  Hawkin- 
son,  76  111.  152:  Merrill  v.  Sherburne,  1  N. 
U.  203,  S  Am.  Dec.  52. 

No.  49  of  the  Acts  of  1896  is  unconsti- 
tutional because  it  vests  in  the  court  of 
chancery  a  purely  arbitrary  power,  by  virtue 
of  which,  at  the  uncontrolled  will  of  the 
chancellor,  one  husband  may  be  deprived  of 
his  freehold  and  another  protected. 

Baltimore  v.  Radecke,  49  Md.  217,  33  Am. 
Rep.  239 ;  Noel  v.  People,  187  111.  587,  52  L. 
R.  A.  287,  79  Am.  St.  Rep.  238,  58  N.  E. 
616;  Tick  ^^o  v.  Hopkins,  118  U.  S.  356, 
30  L.  ed.  220,  6  Sup.  Ct.  Rep.  1064;  Re  Wo 
Lee,  26  Fed.  471;  King  v.  State,  87  Tenn. 
304,  3  L.  R.  A.  210,  lo's.  W.  509;  Tillman 
V.  Cocke,  9  Baxt.  429;  Qaleshurg  v.  Ha'wh- 
inson,  lo  111.  152. 

Mr.  W.  H.  Bliss  for  appellee. 

Stafford,  J.,  delivered  the  opinion  of  ths 
court : 

The  question  is  whether  No.  49,  p.  42,  of 
the  Acts  of  1896  is  constitutional.  It  pro- 
vides that  "the  court  of  chancery,  in  its  dis- 
cretion,   upon    the   petition   of    a    married 
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woman,  may  empower  her  to  convey  her  real 
estate  by  her  separate  deed"  as  eflfectually  as 
if  the  deed  were  executed  by  herself  and  her 
husband.  In  the  present  case  the  petition 
Bet  forth  the  marriage  of  the  petitioner  to 
the  petitionee;  that  the  petitioner  was  tliou 
the  owner  in  fee  simple  of  a  piece  of  land 
described;  that  since  her  marriage  she  had 
bargained  the  land  to  a  party  named,  and 
needed  the  proceeds  for  her  support  and  to 
meet  her  obligations,  and  thereupon  prayed 
for  authority  under  said  act.  These,  so  far 
as  the  case  shows,  were  the  only  averments 
in  the  bill.  There  was  an  answer,  but  there 
is  nothino^  before  us  to  show  what  it  con- 
tained. The  cause  was  referred  to  a  special 
master  to  hear  and  determine  the  issues  of 
fact,  and  the  master,  having  heard  the  testi- 
mony, made  his  report  to  the  court  of  chan- 
cery. The  printed  "case"  purports  to  give 
the  substance  of  the  findings,  as  well  as  cer- 
tain concessions,  from  which  it  appears  that 
the  parties  were  married  in  1899;  that  the 
petitioner  then  owned  the  land  described  in 
the  petition,  holding  the  same  by  ordinary 
convey nncc,  and  not  to  her  sole  and  separate 
use;  that  the  parties  lived  together  for 
about  a  year,  and  since  that  period  have 
lived  apart  in  the  circumstances  and  for  the 
reasons  stated  by  the  master,  which  need 
not  be  noticed  further  ^han  to  say  that  they 
seem  to  show  a  case  of  separation  begun 
and  continued  through  the  fault  of  the 
husband;  that  the  property,  free  of  encum- 
brances, is  worth  about  $900;  that  the  hus- 
band brought  a  petition  for  divorce,  which 
was  dismiased,  and  that  the  wife  brought 
one,  which  was  discontinued ;  that  she  bar- 
gained the  land,  and  that  the  petitionee  re- 
fused to  join  in  the  deed.  The  cause  was 
heard  in  the  court  of  chancery  upon  the  re- 
port and  the  petitionee's  exceptions  thereto 
(what  the  exceptions  were  does  not  appear) 
and  a  decree  was  entered  empowering  the 
petitioner  to  convey  the  real  estate  by  her 
separate  deed  "pursuant  to  the  provisions 
of  Xo.  49,  p.  42,  of  the  Acts  of  1896,"  from 
which  decree  this  appeal  was  taken. 

it  will  be  observed  that  the  petition  is 
brought  and  the  decree  rendered  strictly  un- 
der and  pursuant  to  the  act  in  question. 
The  petition  does  not  attempt  to  make  a 
case  under  the  provisions  of  Vt.  Stat.  2650, 
nor  does  the  court  of  chancery  treat  the 
case  as  arising  thereunder.  That  statute  pro- 
vides that,  when  a  married  man  is  incapac- 
itated by  intemperance,  insanity,  or  other- 
wise for  supporting  his  family,  or  deserts, 
neglects,  or  abandons  his  wife,  or  by  ill 
usage  or  criminal  conduct  gives  her  cause 
to  live  apart  from  him,  the  chancellor  may, 
upon  her  petition,  if  she  is  of  full  age,  au- 
thorize her  to  sell  and  convey  her  real  es- 
tate or  any  personal  estate  which  came  to 
67  L.  R.  A. 


the  husband  by  reason  of  the  marriage. 
How  the  case  might  have  stood  under  that 
enactment  we  have,  for  the  reason  statei. 
no  occasion  to  inquire.  Even  in  this  court 
the  petitioner's  coun<^l  does  not  rely  upon, 
or  even  refer  to,  that  provision. 

If  the  decree  is  valid,  what  is  its  effect? 
We  are  still  living  under  the  common-law 
rule  which  gives  the  husband  a  freehold  es- 
tate for  the  joint  lives  of  himself  and  his 
wife  in  her  lands  which  she  held  at  the  time 
of  her  marriage,  except  such  as  she  held  to 
her  sole  and  separate  use.  In  this  land, 
therefore,  the  petitionee  has  such  a  freehold 
interest.  In  that  sense  and  to  that  extent 
it  is  his  estate.  He  is  entitled  to  the  rents 
and  profits  thereof.  Dietrich  v.  Hutchinson, 
73  Vt.  134,  87  Am.  St.  Rep.  698,  50  Atl. 
810;  Hackett  v.  Moxley,  68  Vt.  210,  34  Atl. 
949 ;  Chapman  v.  Long,  66  Vt.  656,  30  Atl. 
3.  Such  estate  is  still  recognized  and  pro- 
tected by  statute,  for  the  wife  may  not  con- 
vey nor  mortgage  her  real  estate  except  by 
deed  duly  executed  by  herself  and  her  hus- 
band. Vt.  Stat.  2646!  The  effect  of  the  de- 
cree, then,  is  to  deprive  the  husband  of  his 
estate.  This,  of  course,  cannot  be  done  with- 
out due  process  of  law.  U.  S.  Const.  Amend. 
14,  S  1.  Does  the  act  in  question  provide  or 
contemplate  due  process  of  law?  It  de- 
clares that  the  husband's  estate  may,  in  ef- 
fect, be  taken  from  him  and  bestowed  upon 
the  wife,  upon  her  petition,  by  the  court  of 
chancery,  *'in  its  discretion."  Legitimate  ju- 
dicial discretion  is,  without  doubt,  due  proc- 
ess of  law.  Consequently  the  exact  question 
is  whether  the  power  attempted  to  be  vested 
in  the  court  of  chancery  is  a  permissible  in- 
stance of  judicial  discretion.  Many  at- 
tempts have  been  made  to  define  the  term, 
and  there  is  no  harmonizing  the  results. 
See  6  Enc.  PI.  &  Pr.  p.  819,  title.  Discretion; 
2  Enc.  PI.  &  Pr.  pp.  409-420,  title,  Appeals; 
and  9  Am.  &  Eng.  Enc  Law,  p.  473.  One 
court  treats  it  as  nothing  more  than  the 
power  to  determine  linnlly  and  without  ap- 
peal upon  the  question  of  fact,  treating  the 
legal  rule  as  settled  and  binding.  Bundy  v. 
Hydey  50  N.  H.  120.  Another  declares  t-hat 
it  can  have  no  meaning  whatever  unless  it 
extends  to  the  determining  of  the  rule  of 
law  itself,  and  be  recognized  as  final  and 
conclusive  in  that  respect  also.  Oneida  Com- 
mon Pleas  Judges  v.  People,  18  Wend.  99. 
Others  treat  it  as  a  freedom  to  determine 
boih  the  rule  and  the  fact  within  certain 
bounds,  which  bounds  are  inviolable,  and 
are  not  to  Ite  overpassed  without  redress. 
All  agree  that  by  judicial  discretion  is  never 
intended  the  whim  or  caprice  of  the  magis- 
trate, nor  a  course  of  judicial  action  incon- 
sistent witli  Itself  in  dealing  with  cases  es- 
sentially alike.  It  is  the  essence  of  all  law 
that  when  the  facts  are  the  same  the  result 
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la  the  same.  It  is  always  necessary  in  the 
decision  of  a  matter  in  court  that  the  judge 
should  have  in  mind,  first,  a  rule  or  stand- 
ard and,  second,  the  facts  which  are  to  be 
tested  thereby.  But  certain  matters  seem 
hardly  to  admit  of  the  formulation  of  in- 
flexible rules  in  advance,  and  to  be  most 
wisely  left  to  the  sound  judgment  of  the 
magistrate  when  the  exigency  shall  arise, 
leaving  him  to  be  governed  by  the  general 
analogies  of  the  law  and  his  own  sense  of 
justice.  The  better  view  seemB  to  be  that, 
even  in  these  instances,  he  is  not  altogether 
a  law  unto  himself,  but  may  be  overruled  if 
his  action  is  such  as  to  shock  the  universal 
or  the  common  sense  of  what  is  right  among 
his  fellow^s.  All  judicial  discretion  may 
thus  be  considered  as  exercisable  only  with- 
in the  bounds  of  reason  and  justice  in  the 
broader  sense,  and  to  be  abused  when  it 
plainly  overpasses  these  bounds.  See  an  ar- 
ticle entitled  Judicial  Discretion,  17  Am. 
L.  Rev.  569;  Sir  John  Romilly's  opinion, 
[Hayward  v.  Cope,  25  Beav.  151],  17  English 
Ruling  Cases,  823 ;  Gardner  v.  Jay,  L.  R.  29 
Ch.  Div.  52,  3  English  Ruling  Cases,  at 
pages  251,  2o2.  The  deposit  of  discretion  is 
most  usually  found  in  matters  of  procedure 
and  the  conduct  of  trials,  where  not  only 
would  it  be  difficult  to  prescribe  exact  and 
minute  regulations,  but  where  the  situation 
itself  is  not  easily  reproduced  in  its  origi- 
nal character,  and  cannot  safely  be  reviewed. 
Such  are  questions  concerning  the  latitude 
of  crosB-ckamination,  the  course  of  argu- 
dient,  within  certain  bounds,  questions  of 
continuance  and  frequently  of  new  trials, 
whether  actions  should  be  consolidated, 
whether  and  when  election  between  counts 
shoald  be  compelled,  questions  of  contempt 
in  the  presence  of  the  court,  and  the  like. 
Instances  are  not  wanting,  however,  in  the 
field  of  substantive  law.  Whether  specific 
performance  shall  be  decreed  is  said  to  be  a 
matter  of  discretion,  but  the  rules  governing 
the  exercise  of  the  discretion  have  become  so 
well  fixed  and  understood  that  the  condi- 
tions determining  the  right  to  a  decree  are 
almost  capable  of  being  stated  in  the  form 
of  a  rule.  3  Pom.  Eq.  Jur.  §  1404;  Fowler 
v.  Sands,  73  Vt.  237,  50  Atl.  1067.  We  arc 
not  aware  of  any  instance  where  the  law 
has  attempted  to  subject  the  right  of  a  per- 
«;on  to  retain  his  estate  to  the  decision  of  a 
magistrate  unguided  and  unregulated  save 
by  his  own  sense  of  fairness  and  justice. 
The  grant  of  discretionary  power  in  the 
legal  «ense  apparently  implies  the  existence 
of  certain  well-understood  principles  within 
which  it  should  be  exercised.  But  when  a 
statute  declares  that  a  husband's  property 
may  be  taken  from  him  and  bestowed  upon 
his  wife  in  the  discretion  of  the  chancellor, 
what  are  the  well -understood  principles 
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which  are  to  govern  him  in  the  exercise  of 
his  discretion?  In  the  statute  referred  to 
above  (Vt.  Stat.  2650)  the  legislature  un- 
dertook to  lay  down  the  law  upon  that  very 
subject,  carefully  defining  the  circum- 
stances in  which  a  wife  might  be  given  the 
authority  now  asked  for.  When  the  chan- 
cellor is  bidden  to  exercise  his  discretion  be- 
yond and  regardless  of  thesfe  circumstances, 
how  is  he  to  judge?  He  has  no  law  to  gov- 
ern him,  because  the  law  is  against  devest- 
ing the  husband  of  his  estate.  Is  he  to  make 
a  law?  Is  he  to  formulate  a  rule  governing 
such  cases?  Then  he  becomes  the  legisla- 
ture for  that  case.  And  is  one  chancellor  to 
make  one  rule  and  another  chancellor  a  dif- 
ferent rule?  Then  we  live  under  a  govern- 
ment of  men;  not  of  laws.  Is  it  a  case  for 
the  exercise  of  discretion,  or  is  it  not  rather 
a  field  wherein  the  rights  of  men  and  women 
must  be  regulated  by  positive  law?  Is  it 
not  too  much  to  ask  that  one's  right  to  hold 
his  estate  should  be  made  to  depend  upon  its 
appearing  fair  and  just  to  a  chancellor  that 
he  should  do  so,  merely  in  view  of  the 
circumstances  existing  between  himself  and 
another? 

Analogous  cases  are  to  be  found.  A  stat- 
ute attempting  to  give  the  judge  in  criminal 
trials  authority  to  keep  the  jury  together 
or  permit  them  to  disperse,  in  his  discretion, 
has  been  held  void.  King  v.  State,  87  Tenn. 
304,  3  L.  R.  A.  210^  10  S.  W.  509.  An  ordi- 
nance forbidding  the  use,  upon  certain 
streets,  of  heavy  vehicles  without  special 
pcFmission  of  a  board,  was  held  unreason- 
able and  void  as  failing  to  prescribe  condi- 
tions upon  which  the  permission  should  be 
granted,  and  leaving  it  to  the  arbitrary  will 
of  the  oflicers.  Cicero  Lumber  Co.  v.  Cicero, 
176  111.  9,  26,  42  L.  R.  A.  096,  68  Am.  St. 
Rep.  155,  51  N.  E.  758.  Similar  cases  are 
Plymouth  v.  Schultheis,  135  Ind.  339,  35  N. 
E.  12;  Baltimore  v.  Radecke,  49  Md.  217, 
33  Am.  R^'p.  243;  Voel  v.  People,  187  111. 
587,  52  L.  R.  A.  287,  79  Am.  St.  Rep.  238, 
58  N.  E.  016;  Re  Wo  Lee,  26  Fed.  471; 
Yick  Wo  V.  Hopkins,  118  U.  S.  356,  30  L. 
ed.  220,  6  Sup.  Ct  Rep.  1064.  In  our  opin- 
ion, to  take  one's  property  under  a  statute 
like  the  present  is  to  deprive  him  thereof 
without  due  process  of  law,  and  accordingly 
we  hold  that  Acts  1896,  p.  42,  No.  49,  is  un- 
constitutional and  void  in  that  it  undertakes 
to  clothe  a  court  with  power  to  deprive  a 
property  owner  of  his  estate  without  mak- 
ing the  exercise  of  the  power  depend  upon 
proof  of  any  prescribed  facts,  but  leaving  it 
to  the  arbitrary  and  unregulated  will  of  the 
magistrate. 

Decree  reversed,  with  costs  in  this  court, 
and  cause  remanded,  with  mandate  that  the 
hill  be  dismissed. 
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Re  Emmett  BOYETT. 
(136  N.  C.  415.) 

1.  Empotverliif;  tlie  court,  fn  Its  discre- 
tion, tu  commit  one  acqaftted  of  mur- 
der becaane  of  Innanlty  to  an  asylvm 

for  treatment,  from  which  he  cannot  be  re- 
leased without  an  act  of  the  legislature,  with- 
out notice  to  him  or  giving  him  an  oppor- 
tunity to  be  heard,  or  any  provisions  for  In- 
restlgatlou  as  to  his  present  mental  state, 
deprives  him  of  his  liberty  without  due  proc- 
ess of  law. 

2.  The  leirlnltttnre  cannot  Assame  the 
rlffht  to  pai>5«  npon  the  question  of 
the  release  of  one  committed  to  a 
hospital  for  criminal  Insane,  and  thereby 
deprive  the  courts  of  their  Jurisdiction  to 
inquire  into  the  legality  of  his  restraint. 

8.  If  the  evidence  Indicates  that  one 
committed  to  an  asylnm  for  the  insane 
under  an  Invalid  statute  is  actually  insane, 
the  court  should  not  order  his  discharge,  but 
should  direct  his  detention  for  a  reasonable 
Lime  until  proceedings  can  be  taken  for  bis 
commitment  in  a  proper  manner. 

(November  15,  1904.) 

APPEAL  by  petitioner  from  an  order 
denying  his  application  for  release  un- 
der a  writ  of  habeas  corpus  from  an  asylum 
to  which  he  had  been  ^cpmmitted  as  an  in- 
sane  person.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Land  St  Cowper,  for  petitioAer : 

Law  of  the  land  means  the  general  law,  a 
law  which  hears  before  it  condemns,  and 
renders  judgment  only  after  trial. 

Black,  Const.  Law,  419;  Cooley,  Const. 
Lira.  502;  Dartmouth  College  v.  Woodioardy 
4  Wheat.  518,  4  L,  ed.  029;  Parish  v.  East 
Coast  Cedar  Co.  133  N.  C.  483,  98  Am.  St. 
Rep.  718,  45  S.  E.  768. 

The  essential  elements  of  due  process  of 
law  are  notice  and  an  opportunity  to  de- 
fend. 

Simon  v.  Craft,  182  U.  S.  427,  45  L.  ed. 
1105,  21  Sup.  Ct.  Rep.  S3Q;' Phillips  v.  Post- 
al Teleg.  Cable  Co.  130  N.  C.  513,  89  Am. 
St.  Rep.  868,  41  S.  E.  1022. 

The    gist    of   the    constitutional    require- 

NOTJS. — For  a  case  in  this  series  holding 
that  a  statute  permitting  commitment  to  hos- 
pital for  insane  upon  application,  of  relative  or 
friend  of  alleged  insane  person,  or  by  any  of 
certain  officials,  without  notice  to  such  person, 
is  invalid,  see  He  Lambert.  55  L.  R.  A.  856. 

As  to  validity  of  order  by  Judge  for  tem- 
porary cunlinement  of  person  alleged  to  be  In- 
saue  pending  proceedings  for  determination  of 
his  insanity,  see  Porter  v.   Rltch,  39  L.  R.  A. 
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As  to  necessity  of  notice  of  lunacy  proceed- 
ings to  alleged   lunatic  generally,   see   nota  to 
Brans  v.  Johnson,  23  L.  R.  A.  737. 
67  L.  R.  A. 


ments  of  due  process  of  law  implies  "a  reg- 
ular proceeding  fc?fore  a  competent  court, 
possessing  jurisdiction,  with  an  opportu- 
nity to  the  party  to  appear  and  to  be  heard 
in  his  own  defense,  or  in  rebuttal  of  the 
claim  made  against  his  property. 

Black,  Const.  Law,  §  153,  pp.  424,  425; 
Portland  v.  Bangor,  65  Me.  120,  20  Am. 
Rep.  681. 

The  proceeding  must  be  such  as  conformft 
to  the  Constitution,  and  gives  the  citizen 
the  right  to  be  heard. 

Re  Dowdelly  169  Mass.  387,  61  Am.  St. 
Rep.  290,  47  N.  E.  1033 ;  Montana  Co.  v,  8i. 
Louis  Min.  d  Mill.  Co.  152  U.  S.  160,  38  L. 
ed.  398,  14  Sup.  Ct.  Rep.  506;  Walker  ▼. 
Sauvinet,  92  U.  S.  90,  23  L.  ed.  678. 

A  person  supposed  to  be  insane  may  not 
lawfully  be  committed  to  an  asylum,  at  the 
instance  of  public  authority,  against  his 
will,  without  some  sort  of  judicial  inquiry 
into  his  sanity;  and  such  proceeding  should 
give  notice  and  an  opportunity  to  be  heard 
in  order  to  meet  the  constitutional  require- 
ment. 

16  Am.  &  Eng.  Enc.  Law,  p.  599  (6); 
Black,  Const.  Law,  399;  Re  Lambert,  134 
Cal.  626,  55  L.  R.  A.  857,  86  Am.  St.  Rep. 
29'6,  66  Pac.  851 ;  Evans  v.  Johnson,  23  L. 
R.  A.  737,  and  note,  39  W.  Va.  290.  45  .\m. 
St.  Rep.  912,  19  S.  E.  623;  Armstrong  v. 
Short,  8  N.  C.   (1  Hawks)   11. 

Asylums  are  not  places  of  punishment. 

State  V.  Pritchett,  106  N.  C.  673,  11  S.  E. 
357 ;  Clark,  Crim.  Proc.  §  149,  p.  427 ;  State 
V.  Vann,  82  N.  C.  635 ;  Van  Deusen  v.  Neu>- 
comer,  40  Mich.  93. 

Petitioner  has  'established  the  fact  that 
he  is  not  now  insane.  One  cannot  lawfully 
be  placed  or  detained  in  an  insane  asylum 
ngainst  his  will  unless  actually  insane. 

Van  Deusen  v.  Newcomer,  40  Mich.  90. 

The  writ  of  habeas  corpus  is  the  proper 
remedy  and  right  of  any  person  unlawfully 
restrained  of  his  liberty  in  an  asylum. 

15  Am.  &  Eng.  Enc.  Law,  p.  160  (6)  ;  1(^ 
Am.  &  Eng.  Enc  Law,  p.  598  (4)  ;  Palmer 
V.  Buck,  83  Mich.  528,  47  N.  W.  355;  Re 
Dixon,  4  N.  Y.  L.  Bui.  84,  11  Abb.  N.  C 
118;  Re  Le  Donne,  173  Mass.  552.  54  N,  E. 
244. 

A  statute  w^hich  provides  that  iin  insane 
person  may  be  committed  to  an  asylum  by 
others,  and  there  held  and  detained  without 
the  right  to  institute  proceedings  for  his 
own  release,  is  unconstitutional  and  void. 

16  Am.  &  Eng.  Enc.  Law,  p.  599  (7); 
Doyle's  Petition,  16  R,  I.  537,  5  L.  R.  A. 
.350,  27  Am.  St.  Rep.  759,  18  Atl.  159:  Bl^cl: 
Tlaick  County  v.  Springer,  58  Iowa,  417,  10 
N.  W.  791;  Chavannes  v.  Priestley,  80  lowa^ 
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317,  9  L.  R.  A.  103,  45  N.  W.  766;  State  v. 
PHtchett,  106  N.  C.  672,  11  S.  E.  357;  State 
ex  rel,  Blaisdell  y.  Billingat  55  Minn.  473, 
43  Am.  St.  Rep.  524,  57  N.  W.  206,  794; 
Stuart  V.  Palmer,  74  N.  Y.  183,  30  Am.  Rep. 
289;  Underwood  v.  People,  32  Mich.  1,  20 
Am.  Rep.  633;  People  ex  rel.  Atty.  Oen.  v. 
Laictony  30  Mich.  386. 

Connor,  J.,  delivered  the  opinion  of  the 
court: 

The  petition  herein  was  filed  by  E.  M. 
Land  on  behalf  of  Emmett  Boyett  on  the 
28th  day  of  September,  1904,  before  his 
lionor  Judge  Ferguson,  setting  forth:  That 
Emmett  Boyett  was  detained  of  his  liberty 
by  J.  S.  Mann,  Esq.,  superintendent  of  the 
Hospital  for  the  Dangerous  Insane  in  the 
city  of  Raleigh,  North  Carolina.  That  such 
detention  was  by  virtue  of  an  order  made 
by  the  judge  of  the  superior  court  presiding 
at  the  November  term,  1903,  of  Lenoir  cou:i- 
ty.  That  at  said  term  said  Boyett,  pursu- 
ant to  indictment  theretofore  found  by  the 
grand  jury,  was  put  on  trial  charged  with 
the  murder  of  his  wife,  Lena  Boyett.  That 
upon  his  arraignment  on  said  indictment  he 
pleaded  not  guilty,  and  was  upon  such  plea 
tried  before  the  court  and  jury.  That  by 
the  verdict  of  the  jury  he  was  acquitted  of 
said  charge.  That  to  sustain  his  said  plea 
he  introduced  evidence  tending  to  show  that 
he  was  insane  at  the  time  he  killed  his  wife, 
and  that  it  was  upon  such  evidence  that  he 
relied  for  his  acquittal.  That,  after  said 
verdict  was  returned  by  the  jury,  his  honor, 
the  judge  presiding,  made  the  following  or- 
der: ^'Whereas,  Emmett  Boyett  was  in- 
dicted at  the  above  term  of  the  Lenoir  supe- 
rior court  for  the  murder  of  Lena  Boyett, 
his  wife ;  and  whereas,  upon  trial  of  said  in- 
dictment before  the  petty  jury,  duly  impan- 
eled to, try  the  same,  it  was  admitted  by  the 
prisoner's  counsel  that  said  prisoner  did 
kill  his  said  wife  by  shooting  her;  and 
whereas,  said  counsel  pleaded  insanity  as  a 
defense  to  said  indictment;  and  whereas, 
the  jury  acquitted  the  said  prisoner  on  the 
ground  of  insanity:  It  is  therefore  ordered 
and  adjudged  by  the  court,  in  the  exercise 
of  its  discretion,  in  accordance  with  §  65, 
Acts  of  the  general  assembly  of  1899  [p.  25] 
chap.  1,  that  said  Emmett  Boyett  be  at  once 
committed  to  the  Hospital  for  the  Danger- 
ous Insane,  to  be  kept  in  custody  therein  as 
provided  in  said  section,  and  until  dis- 
charged in  accordance  with  the  provisions 
of  §  67  of  said  act,  or  otherwise  discharged 
according  to  law.  Chapter  1  [p.  3],  Acts 
1899.  The  sheriff  of  Lenojr  county  is  com- 
manded at  once  to  deliver  said  prisoner  to 
the  Hospital  for  the  Dangerous  Insane  at 
Raleigh,  and  to  the  authorities  governing 
the  same."  That  no  investigation  has  been 
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had  for  the  purpose  of  determining  the  men- 
tal condition  at  any  other  time  than  that  of 
the  homicide.  That  when  the  verdict  was 
rendered  and  the  court  committed  him  to 
the  custody  of  the  sheriff  he  moved  the  court 
that  an  inquiry  as  to  his  mental  condition 
at  that  time  be  had.  That  the  court  re- 
fused the  motion,  and  made  the  order  set 
out  in  the  record.  Judge  Ferguson  issued 
the  writ  of  habeas  corpus  as  prayed  for. 
Pursuant  thereto,  the  officer  in  charge  of 
the  dangerous  insane  produced  the  body  of 
the  said  Boyett,  making  return  to  said  writ 
that  the  said  Boyett  was  "confined  in  the 
Hospital  for  the  Criminal  Insane  by  virtue 
of  the  order  of  Judge  Brown,  one  of  the 
judges  of  the  superior  court  of  North  Caro- 
lina, made  at  the  November  term,  1903,  of 
the  superior  court  of  Lenoir  county,  a  copy- 
of  which  is  herewith  filed."  Upon  the 
hearing  before  his  honor  Judge  Ferguson,  a 
certified  copy  of  the  record  in  the  case  of 
State  v.  Boyett  in  the  superior  court  of  Le- 
noir county  was  introduced,  by  which  the 
facts  set  out  in  the  petition  were  verified. 
Dr.  J.  R.  Rogers,  the  physician  in  charge  of 
the  hospital  for  the  criminal  insane  of  this 
state,  filed  an  affidavit  stating  that  he  had 
given  careful  examination  and  study  of  said 
Boyett  in  reference  to  his  mental  condition, 
and  that  in  his  opinion  Boyett  ''is  of  sound 
mind,  and  has  entirely  recovered  from  any 
mental  derangement  from  which  he  may 
have  suffered  in  the  past."  His  honor  de- 
nied the  motion  that  Boyett  be  discharged, 
and  remanded  him  to  the  custody  of  the  su- 
perintendent of  the  hospital.  From  this 
order  the  petitioner  appealed. 

The  order  committing  the  petitioner  to 
the  Hospital  for  the  Dangerous  Insane  was 
made  pursuant  to  the  provision  of  chapter 
1,  p.  3,  Pub.  Laws  1899,  entitled  "An  Act 
to  Revise^  Consolidate,  and  Amend  the  In- 
sanity Laws  of  This  State."  Section  65,  p. 
25,  provides  that,  "when  any  person  accused 
of  the  crime  of  murder  .  .  .  shall  have 
escaped  indictment,  or  shall  have  been  ac- 
quitted upon  the  trial  upon  the  ground  of 
insanity,  .  .  .  the  court  before  which 
such  proceedings  are  had  shall,  in  its  dis- 
cretion, commit  such  person  to  the  Hospital 
for  the  Dangerous  Insane  to  be  kept  in  cus- 
tody therein  for  treatment  and  care  as  here- 
in provided,"  etc.  Section  67,  p.  26,  pro- 
vides that  "no  person  acquitted  of  a  capital 
felony  on  the  ground  of  insanity,  and  com- 
mitted to  the  Hospital  for  the  Dangerous 
Insane,  shall  be  discharged  therefrom  unless 
an  act  authorizing  his  discharge  be  passed 
by  the  general  assembly."  Other  provisions 
are  made  in  this  section  for  the  discharsrc  of 
persons  committed  under  §  65  upon  indict- 
ments of  lower  grade.  The  petitioner  con- 
cedes that  the  order  of  committal  made  by 
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his  honor  Judge  Brown  is  authorized  by  the 
terms  of  the  statute.  He  attacks  its  valid- 
ity upon  the  ground  that  the  statute  (§ 
65),  in  conferring  the  power  to  commit  a 
person  acquitted  on  the  grounds  of  insanity 
at  the  time  the  act  was  committed,  and  (§ 
67)  prescribing  the  only  mode  by  which  he 
may  be  released  from  custody,  violates  both 
the  state  and  Federal  Constitutions,  in 
that :  First.  No  provision  is  made  for  giv- 
ing the  persons  so  acquitted  notice,  or  an 
opportunity  to  be  heard^  or  requiring  the 
question  of  his  insanity  at  that  time  to  be 
inquired  into;  that,  on  the  contrary,  the 
court  is  empowered,  "in  its  discretion," 
without  any  finding  of  facts  in  respect  to 
his  mental  condition,  to  commit  him  to  the 
hospital  for  an  indefinite  period  of  time. 
Second.  That  not  only  is  there  an  absence 
of  any  provision  by  which,  in  a  judicial  pro- 
ceeding, his  mental  condition  can  at  any 
time  thereafter  be  inquired  into,  but  by  ex- 
press language  he  is  deprived  of  his  consti- 
tutional right  to  the  writ  of  habeas  corpus 
or  any  other  remedial  writ,  the  sole  power 
to  grant  relief  being  conferred  upon  the  leg- 
islature. These  contentions,  it  must  be  con- 
ceded, present  serious  questions  involving 
the  liberty  of  the  citizen  and  his  constitu- 
tional rights.  Tlie  right  and  duty  of  the 
state  to  provide  for  the  care  and  treatment 
of  its  insane,  with  such  confinement  and  re- 
straint of  their  liberty  as  may  be  necessary 
for  that  purpose,  is  conceded.  It  is  made 
the  duty  of  the  general  assembly  to  do  so. 
Const,  art.  11,  §  10.  It  is  also  conceded 
that  the  state  may,  pursuant  to  general 
laws,  and  after  proper  judicial  proceedings, 
confine  insane  persons  for  their  own  protec- 
tion and  that  of  other  persons.  "The  state, 
in  respect  to  the  care  of  the  insane,  owes  a 
duty  to  these  unfortunate  people  as  well  as 
to  the  public.  .  .  .  The  state  has  un- 
doubtedly the  right  to  provide  for  the  invol- 
untary confinement  of  the  harmlessly  in- 
sane in  order  that  the  proper  medical  treat- 
ment may  be  given,  and  a  cure  efTected." 
Tiedeman,  Pol.  Power,  p.  106.  It  is  also 
true  thut,  to  meet  sudden  emergencies,  and 
prevent  either  self-destruction  or  injury  or 
harm  to  other  persons,  an  insane  person 
may  be  restrained  temporarily  without  any 
adjudication  of  his .  insanity.  The  writers 
and  courts  have  not  undertaken  to  define 
the  limitations  of  the  power  which  the  state 
has  to  deal  with  these  unfortunate  people, 
except  by  the  announcement  of  general  prin- 
ciples essential  to  their  welfare  and  the  pro- 
tection of  the  public.  We  do  not  propose 
to  enter  upon  a  discussion  of  this  delicate 
subject.  It  is  discussed  with  ability  by  Mr. 
Tiedeman  in  his  work  on  Limitations  of 
the  Police  Power,  chap.  o.  See  also  Buswell, 
Insanity,  p.  33.  A  very  different  question 
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is  presented  when  the  legislature  undertakes 
to  confer  upon  courts  discretionary  power  to 
confine  persons  in  asylums  or  hospitals,  and 
makes  no  provision  for  notice  or  adjudica- 
tion before  the  order  for  confinement,  or  for 
review  of  such  discretion  after  the  person  is 
committed.  It  is  well  settled  that  a  persoa 
acquitted  by  a  jury  upon  the  ground  of  in- 
sanity existing  at  the  time  of  the  cominis' 
si  on  of  the  act  is  entitled  to  all  of  the  pro- 
tection and  constitutional  rights  as  if  ac- 
quitted upon  any  other  ground.  He  enters 
his  plea,  and  upon  issue  joined  by  the  state 
puts  himself  upon  his  country.  "It  is 
probably  the  rule  of  law  in  every  civilized 
country  that  no  insane  man  can  be  guilty 
of  a  crime,  and  hence  cannot  be  punished 
for  what  would  otherwise  be  a  crime. 
.  .  .  Insanity,  when  it  is  proved  to  liaT« 
existed  at  the  time  when  the  offenae  wa» 
committed,  constitutes  a  good  defense^  mud 
the  defendant  is  entitled  to  an  aequittaL 
If  the  person  is  still  insane,  he  can  be  con- 
fined in  an  asylum  until  his  mental  health 
is  restored,  when  he  will  be  entitled  to  his 
release,  like  any  other  insane  person." 
Tiedeman,  110.  Campbell,  J.,  in  Under- 
wood v.  People,  32  Mich.  1,  20  Am.  Rep. 
633,  says:  "There  can  be  no  reason  to 
doubt  the  propriety  of  making  provision  to 
secure  to  such  unfortunate  persons  protec- 
tion and  care  in  such  a  way  as  to  prevent 
them  injuring,  or  being  injured,  if  they  are 
dangerous,  or  in  need  of  seclusion.  The 
state  has  an  ultimate  guardianship  over 
non  compotes  in  cases  where  it  is  necessary. 
But,  inasmuch  as  such  authority  can  only 
exist  over  those  who  are  thus  disqualified, 
the  power  of  determining  their  condition  is 
one  of  great  importance,  aqd  one  which 
especially  involves  judicial  oversight.  In 
this  country,  where  all  legislation  must  be 
within  constitutional  limits,  and  does  not 
reach  the  full  parliamentary  range,  private 
liberty  can  never  be  subjected  to  the  mere 
discretion  of  any  person.  No  one  can  be  de- 
prived of  liberty  without  due  process  of  law. 
.  .  .  But  the  more  serious  difficulty 
is  in  the  nature  of  the  proceedings  them- 
selves. In  the  first  place,  the  prisoner  is 
sent  into  confinement  without  any  legal  in- 
vestigation into  his  [mental]  condition  at 
that  time,  when  he  may  be  perfectly  sane, 
and  when,  having  been  acquitted,  he  is  enti- 
tled to  all  the  privileges  of  an  innocent 
man.  . '  .  .  Neither  judge  nor  expert 
has  any  power  under  our  Constitution  to  se- 
lect his  own  means  and  i^rooess  of  inquiry 
and  pass  ex  parte  upon  the  liberty  of  citi- 
zens.'' Re  Doijodell,  169  Mass.  387,  61  Am. 
St.  Rep.  290,  47  N.  E.  1033.  In  Re  Lam- 
bert, 134  Cal.  626,  55  L.  R.  A.  856,  86  Am. 
St.  Rep.  296,  66  Pac.  851,  it  is  said:  "An 
order  for  the  commitment  of  a  person  to  an 
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insane  hospital  is  essentially  a  judgment  by 
which  he  is  deprived  of  his  liberty,  and  it  is 
a  cardinal  principle  in  English  jurispru- 
dence that  before  any  judgment  can  be  pro- 
nounced against  a  person  there  must  have 
been  a  trial  of  the  issue  upon  which  the 
judgment  is  given."  In  State  ex  rel,  Blais- 
dell  ▼.  Billings,  55  Minn.  467,  43  Am.  St. 
Rep.  525,  57  N.  W.  206,  794,  the  court  says: 
"While  the  state  should  take  charge  of  such 
unfortunates  as  are  dangerous  to  themselves 
and  to  others,  not  only  for  the  safety  of  the 
public,  but  for  their  own  amelioration,  due 
regard  must  be  had  to  the  forms  of  law  and 
to  personal  rights.  To  the  person  charged 
with  being  insane  to  a  degree  requiring  the 
interposition  of  the  authorities  and  the  re- 
straint provided  for,  there  must  be  given  no- 
tice of  the  proceeding,  and  also  an  opportu- 
nity to  be  heard  in  the  tribunal  which  is  to 
pass  judgment  upon  his  right  to  his  per- 
sonal liberty  in  the  future."  The  statute 
under  which  the  defendant  was  committed 
to  an  asylum  in  that  case  was  in  several  re- 
spects similar  to  ours.  The  court  declared 
it  void.  It  is  true  that  it  is  provided  that 
the  person  acquitted  is  to  be  kept  in  ''cus- 
tody for  treatment  and  cure,"  The  fatal 
infirmity  in  the  statute  is  that  the  power 
to  commit  is  vested  in  the  court  to  be  exer- 
cised "in  its  discretion."  No  provision  is 
made  for  notifying  the  person  whose  liberty 
is  involved,  nor  is  the  court  required  to 
make  any  investigation  either  by  itself,  by 
the  examination  of  witnesses,  by  calling  to 
its  aid  medical  experts,  or  otherwise.  The 
order  of  his  honor  expressly  recites  in  the 
language  of  the  act  that  "it  is  therefore  or- 
dered and  adjudged  by  the  court  in  the  ex- 
ercise of  its  discretion."  We  approve  the 
language  of  the  court  in  People  ex  rel.  Ord- 
way  V.  8t,  Saviour* a  Sanitarium,  34  App. 
Div.  363,  56  N.  Y.  Supp.  431:  "No  matter 
what  may  be  the  ostensible  or  real  purpose 
in  restraining  a  person  of  his  liberty, 
whether  it  is  to  punish  for  an  offense 
against  the  law  or  to  protect  the  person 
from  himself  or  the  community  from  appre- 
hended acts,  such  restraint  cannot  be  made 
permanent  or  of  long  continuance  unless  by 
due  process  of  law."  It  is  not  necessary  to 
discuss  the  question  what  is  "due  process  of 
la^w,"  or  to  adopt  any  of  the  various  defini- 
tions thereof.  There  is  here,  in  no  possible 
;ispect,  anything  approaching  the  essential 
requirements  of  due  process  of  law.  An  ex- 
amination of  the  testimony  in  the  case  sent 
up  as  a  part  of  the  record  and  his  honor's 
remarks  to  the  jury  show  that  he  strongly 
and  properly  disapproved  of  the  verdict. 
We  are  quite  sure  that  his  honor,  in  strict 
compliance  with  the  statu te^  exercised  a 
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sound  discretion;  but  the  difficulty  lies  in 
the  fatal  infirmity  of  the  statute.  As  is 
well  said:  "The  constitutional  validity  of 
law  is  to  be  tested,  not  by  what  has  been 
done  under  it,  but  by  what  may,  by  its  au- 
thority, be  done.  The  legislature  may  pre- 
scribe the  kind  of  notice,  and  the  mode  in 
which  it  shall  be  given,  but  it  cannot  dis- 
pense with  all  notice."  Stuart  v.  Palmer , 
74  N.  Y.  183,  30  Am.  Rep.  289.  Doubtless 
the  legislature,  in  its  effort  to  deal  with  a 
difficult  and  embarrassing  condition  exist- 
ing in  the  state  respecting  the  care  for  that 
class  of  persons  called  criminal  insane,  and 
looking  to  legislation  in  other  states  upon 
the  subject,  enacted  the  statute  without  due 
regard  to  the  constitutional  limitations  up- 
on its  power.  The  court,  in  Underwood  v. 
People,  32  Mich.  1,  20  Am.  Rep.  633,  thus 
accounts  for  a  similar  statute  enacted  by 
the  general  assembly  of  Michigan:  "It  is 
a  result  of  the  dangers  which  have  been 
multiplied  by  the  absurd  lengths  to  which 
the  defense  of  insanity  has  been  allowed  to 
go  under  the  fanciful  theories  of  incompe- 
tent and  dogmatic  witnesses.  .  .  .  No 
doubt  many  criminals  have  escaped  justice 
by  the  weight  foolishly  given  by  credulous 
jurors  to  evidence  which  their  common  sense 
should  have  disregarded.  But  the  remedy 
is  to  be  sought  by  correcting  false  notions,, 
and  not  by  destroying  the  safeguards  of 
private  liberty."  It  may  be  that  the  wis- 
dom of  the  legislature  will  find,  within  con- 
stitutional limitations,  a  reniedv  for  the  ob- 
jectionable  features  of  the  statute.  We  do 
not  wish  to  be  understood  as  saying  that  & 
person  acquitted  of  a  grave  crime  upon  the 
ground  of  insanity  may  not  be  detained  for 
a  reasonable  time,  so  that  by  some  appro- 
priate proceedings  the  condition  of  his  mind 
may,  either  under  the  direction  of  the  judge 
presiding  or  some  other  judicial  officer  or 
commission,  be  examined  into  for  the  pur- 
pose of  ascertaining  whether  his  own  safety 
and  that  of  other  persons  or  the  public  gen- 
erally requires  that  he  be  committed  to  the 
hospital  for  treatment  and  care.  It  is  well 
settled  that  it  is  not  necessary  that  a  jury 
trial  be  had;  it  is  sufficient  if  the  inquiry 
be  had  in  some  way  and  by  some  tribunal 
conforming  to  the  constitutional  require- 
ment of  due  process  of  law.  Black  Hawk 
County  V.  Springer,  58  Iowa,  417,  10  N.  W» 
791;  16  Am.  &  Eng.  Enc.  Law,  p.  599;  No- 
bles V.  Georgia,  168  U.  S.  398,  42  L.  ed.  515^ 
18  Sup.  Ct.  Rep.  87. 

There  is,  however,  another  and  equally 
fatal  objection  to  the  statute.  Section  67 
provides  that  a  person  acquitted  of  a  cap- 
ital felony  and  committed  to  the  hospital 
cannot  be  released  except  by  an  act  of  the 
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legislature.     It  is  a  fundamental   principle 
that  every  person  restrained  of  his  liberty 
is   entitled   to   have  the  cause  of  such  re- 
straint inquired  into  by  a  judicial  officer. 
The  judicial  department  of  the  government 
cannot  by  any  legislation  be  deprived  of  this 
power  or  relieved  of  this  duty.     It  must  af- 
ford to  every   citizen  a   prompt,   complete, 
and   adequate   remedy   by   due   process    for 
every  unlawful  injury  to  his  person  or  prop- 
erty.   This    is    absolutely    essential    to    a 
constitutional   government.   The   legislature 
may  make  laws,  prescribe  rules  of  action, 
and  provide  remedies  not  provided  by  the 
Constitution;    the   judiciary  alone   can   ad- 
minister the  remedy.     It  is  inconceivable  to 
the  mind  of  an  American  citizen  at  all  fa- 
miliar with  the   fundamental   principles  of 
our  system  of  government  how  it  can  be  pos- 
sible that  a  person  restrained  of  his  liberty 
must  await  the  action  of  the  legislature  be- 
fore he  can  have  the  cause  thereof  inquired 
into.     Doyle's  Petition,   16  R.  I.  537,  5  L. 
R.  A.  359,  27  Am.  St.  Rep.  759,  18  Atl.  169, 
the  court  held  that  a  statute  which  permit- 
ted a  person  to  be  committed  to  an  insane 
asylum  and  detained  until  discharged  by  a 
commission   appointed  by  a  justice  of  the 
supreme  court  was  invalid.     The   principle 
upon   which   the   decision   is  based  is   thus 
stated :     Such  commission,  however,  is  to  be 
appointed,  not  at  the  instance  of  the  person 
confined,   but  only  on  application   of   some 
other     person.     .     .     .     Inasmuch     as     the 
person  confined  cannot  himself  initiate  the 
proceeding,  or  take  any  part  in  it  when  ini- 
tiated by  another,  the  effect  of  the  act  is  to 
deprive   the   person   of  his   liberty   without 
due   process   of    law.     Notwithstanding   the 
express     provisions   of    the    act,    the   court 
granted  the  writ  of  habeas  corpus.     The  su- 
preme court  of  Michigan,  commenting  upon 
a  somewhat  similar  statute,  says:  **It  prac- 
tically   leaves    the    liberty    of    the    person 
confined   to    depend    upon   the   uncontrolled 
pleasure  of  the  inspectors.''     It  will  be  ob- 
served that  no  duty  is  imposed   upon  the 
legislature  to  inquire  into  the  mental  condi- 
tion of  persons  confined  under  the  statute, 
or  to  take  any  notice  of  or  action  in  regard  to 
them.     While  this  provision  is  invalid,  and 
•does  not  prevent  the  application  for  or  re- 
lieve the  judge  of  the  duty  to  issue  the  writ 
of  habeas  corpus  for  the  purpose  of  inquir- 
ing into  the  cause  of  the  detention  of  the  pe- 
titioner, it  does  not  follow  that  he  would 
be  entitled  to  his  discharge  if  committed  in 
accordance    with    a    valid    law.      Notwith- 
standing the  invalidity  of  the  statute  under 
whicii  the  j3etitioner  is  committed,  if  it  ap- 
peared from  the  return  of  the  superintend- 
ent of  the  hospital   or  the  evidence  before 
the  judge  hearing  the   cause  upon  the  re- 
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turn   of  the  writ  that  the  petitioner  was 
then  insane,  and  that  he  was  a  fit  subject 
for  restraint  in  the  asylum  or  hospital,  it 
would  be  his  duty  to  direct  his  detention  for 
a  reasonable  time,  to  the  end  that  proceed- 
ings should  be  had  before  the  clerk  of  the 
superior  court,  as  prescribed  by  S  15,  chap. 
1,  p.  6,  of  the  Laws  of  1899.  Whatever  power 
the  courts  may  have  possessed  to  deal  with 
insane   persons   under   their   general    chan- 
cery jurisdiction  is  now  regulated  by  stat- 
ute, and  we  find  no  authority  for  the  admis- 
sion    of     insane     persons     into    the     state 
hospitals  otherwise  than   as   prescribed   by 
the  statute.    There  can  be  no  doubt  of  the 
duty  and  power  of  the  court  to  issue  the 
writ  of  habeas  corpus  when  applied  for  in 
accordance  with  statutory  provisions.     Bus- 
well,    Insanity,    30;    Palmer    v.    Buck^     83 
Mich.  528,  47  N.  W.  355;  Re  Le  Donne,  173 
Mass.  552,  54  N.  £.  244.     The  judge  does 
not  find  any  fact  in  regard  to  the  mental 
condition  of  the  petitioner  at  this  time.    He 
sends  to  this  court  the  affidavit  of  Dr.  Rog- 
ers, the  physician  in  charge  of  the  Hospital 
for  the  Dangerous  Insane,  in  which  he  says 
that  he  has  made  a  careful  study  and  exam- 
ination of  the  petitioner,   and  that  in   his 
opinion  he  is  now  sane.     In  this  condition 
of  the  record  the  cause  should  be  remanded 
to   his   honor  Judge   Ferguson,   with   direc- 
tion  to   ascertain   the   mental  condition   at 
this  time  of  the  petitioner.     If  he  shall  find, 
upon  an  examination,  that  his  mental  con- 
dition is  such  that  he  should  be  confined  in 
the  hospital,  he  will  certify  the  same  to  the 
clerk  of  the  superior  court  of  Lenoir  county, 
who  will  proceed,  after  notice  to  the  peti- 
tioner, and  inquiry  made  as  provided  by  S 
15,  chap.   1,  p.  6,  of  the  Acts  of   1899,  to 
make  such  orders  as  shall  be  proper  in  the 
premises.     Buswell,  Insanity,   p.   30,   says: 
*'In  cases  where  a  person,  whether  sane  or 
insane,  is  detained  or  confined  as  a  lunatic 
without  authority  of  law,  it  appears   that 
such  person  is  entitled  to  be  brought  into 
court  upon  a  writ  of  habeas  corpus,  in  or- 
der that  the  question  of  the  legality  of  his 
detention  may  be  inquired  into.     But  it  is 
necessary   that    the    affidavit    should    show 
that  the  detained  person  is  not  a  dangerous 
lunatic,  and  that  he  is  in  a  fit  state  to  be 
removed;  and  the  court  may,  if  necessary, 
enlarge  the  time  for  making    the    return.'* 
If  his  honor  shall  find  it  more  convenient,  he 
may  transfer  the  cause  to  the  judge  holding 
the  courts  of  this  district,  who  will  proceed 
in  the  cause  as  herein    directed.      Let    this 
order  be  certified  to  his  honor  Judge  Fergu- 
son and  to  J.  S.  Mann,  Esq.,  superintendent 
of  the' Hospital  for  the  Insane. 

Remanded  to  judge  for  further  findings. 
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J.  H.  LE  ROY 

V. 

H.  JACOBOSKY  et  al 

(136  N.  C,  443.) 

1.  A  ffnardlan  ivlio  Is  tenant  In  com- 
mon of  certain  real  estate  ivlth  his 
nvards  Is  not  personally  liable  as  upon  his 
own  contract  for  breach  of  a  contract  to 
convey  their  Interest,  made  withoat  author- 
ity, where.  In  contracting  to  sell  the  whole 
tract,  he  signs  the  contract  to  convey  per- 
sonally, and  also  as  guardian  fof  the  wards. 

2.  An  narent  tvIio  slfpns  a  contract  to 
convey  his  principal's  land  thereby 
warrants  his  authority  to  make  the  contract, 
and  is  liable  in  damages  to  the  other  con- 
tracting party  In  case  the  authority  does  not 
In  fact  exist. 

8.  Tlie  measure  of  damages  for  breach 
by  an  agrent  -who  slgrns  a  contract  to 
coii-rey  his  principal's  land  and  so  war- 
rants his  authority  to  make  the  contract,  is 
what  the  other  contracting  party  loses  by  rea- 
son of  the  false  assertion  of  authority,  or 
the  amount  of  money  paid  out,  or  the  value 
of  services  rendered,  or  the  special  damages 
sustained. 

4.  The  n&easnre  of  damages  for  breach 
of  a  contract  to  convey  real  estate 
is  the  difference  between  the  contract  price 
and  the  market  value  of  the  property. 

5.  The  liability  of  one,  who,  belns 
tenant  in  common  ivlth  his  ivards, 
contracts  to  sell  the  common  prop- 
erty without  authority  to  bind  them  for 
breach  of  his  contract  to  convey  his  own  in- 
terest and  for  breach  of  his  warranty  of  au- 
thority to  sign  the  contract  on  their  behalf, 
cannot  be  tried  upon  one  issue. 

G.  One  contracting  with  an  asent 
knowlnff  that  he  has  no  authority 
to  bind  his  principal  upon  the  contract  can- 
not hold  him  liable  for  the  damages  in  case 
the  principal  refuses  to  carry  out  the  con- 
tract. 

7.  A  contract  by  a  ffnardlan  to  sell 
his  wards'  land  in  advance  of  legal  au- 
thority is  contrary  to  public  policy  and 
▼oid. 

8.  The  proceeds  of  a  Judicial  sale  of 
lands,  confirmed  by  the  court,  which  are 
held  subject  to  the  immediate  demand  of  the 
party  entitled  to  them,  are  subject  to  at- 
tachment by  bis  creditors  in  the  hands  of  the 
clerk  of  court 

O.  Proof  of  the  slirnatnres  of  nonresi- 
dent parties  to  a  contract  who  are  alive 
may  be  made  by  one  of  the  parties  there- 
to. 
lO.  One  who  sigrned  an  option  contract 
to   convey   land    after    the    expiration    of 

NoTK. — For  another  case  in  this  series  as  to 
personal  liability  of  guardian  on  contract  made 
for  ward,  see  Andrus  v.  Blazzard,  54  L.  R.  A. 
354. 

As  to  personal  liability  generally  of  one  who 
contracts  us  agent  without  authority  to  do  so, 
see  Farmers'  Co-op.  Trust  Co.  v.  Floyd,  12  L. 
U.  A.  346,  and  cases  in  note  thereto ;  also  Kan- 
sas Nat.  Bank  v.  Bay,  54  L.  E.  A.  408. 
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the   option    and    without    any    consideration 
moving   to   him    is    not   bound    thereby. 

(November  15,   1904.) 

CROSS  APPEALS  from  a  judgment  of  the 
Superior  Court  for  Pasquotank  County 
in  an  action  brought  to  recover  damages 
for  refusal  to  convey  real  estate;  plaintifT 
appealing  from  so  much  of  the  judgment 
as  denied  a  portion  of  the  damages  claimed : 
defendants  Jacobosky  appealing  from  so 
much  as  sustained  an  attachment;  and  de- 
fendant Weisel  appealing  from  so  much  as 
held  him  bound  by  the  contract.  Affirmed 
on  plaintiff's  and  defendants  Jacohosky*s  ap- 
peal. Reversed  on  defendant  WeiaeVa  ap- 
peal. 

Statement  by  Connor,  J.: 

Plaintiff's  Appeal. 

The  defendants  H.  Jacobosky,  A.  Jacob- 
osky, and  S.  H.  Weisel  were,  on  March  13, 
1903,  the  owners,  as  tenants  in  common 
with  Rebecca  Weisel  and  Sadie  Weisel:  the 
last  three  being  infants,  and  the  said  H. 
Jacobosky  being  their  general  guardian,  re- 
siding in  the  state  of  Virginia.  On  the  said 
13th  day  of  March,  1903,  the  said  H.  and 
A.  Jacobosky,  under  the  firm  name  and 
style  of  Jacobosky  Brothers,  and  the  said 
H.  Jacobosky,  as  guax^ian  of  the  said  wards, 
entered  into  a  w^ritten  agreement  with  the 
plaintiff,  us  follows: 

Portsmouth,  Va.,  March  13,  1903. 
In  consideration  of  Twenty-five  Dollars 
paid  to  us,  we  hereby  agree  to  sell  to  J.  H. 
Le  Roy,  the  property  and  wharf  on  Water 
St.  in  Elizabeth  City,  N.  C,  known  as  the 
"Weisel  proj^erty"  for  the  sum  of  $22,500, 
leaving  a  balance  due  us  of  $22,475.  This 
option  holds  good  from  this  date  until  April 
13,  1903.  Said  property  cannot  be  delivered 
to  purchaser  until  present  leases  expire 
which  are  known  to  Mr.  Le  Roy. 

[Signed]  Jacobosky  Bros., 

H.  Jacobosky, 

Gd'n.  of  Simon,  Fannie,  and  Sadie  Weisel. 

J.  H.  Le  Roy, 
S.  H.  Weisel. 

The  said  S.  H.  Weisel  reached  his  ma- 
jority prior  to  April  23,  1903,  on  which  day 
he  signed  the  agreement.  After  the  execu- 
tion of  the  agreement,  the  parties,  tenants 
in  common,  the  adults  in  their  own  behalf 
and  the  infants  appearing  by  their  next 
friend,  filed  their  petition  in  the  superior 
court  of  Pasquotank  county,  asking  for  an 
order  for  a  sale  of  the  property.  After 
proper  proceedings  had  in  the  premises,  the 
land  was  brought  to  public  sale  by  the  com- 
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missioncr  duly  appointed,  and  bought  by 
B.  F.  White  and  J.  B.  Flora  at  the  price  of 
125,000.  The  sale  was  confirmed  and  title 
made  to  the  purchasers.  The  defendants 
having  refused  to  convey  to  the  plaintiff, 
who  dulv  tendered  the  amount  of  the  con- 
tract  price  within  the  time  named,  he 
brought  this  action  for  the  purpose  of  re- 
covering damages  for  the  breach  of  the  con- 
tract. The  court  submitted  the  following 
issues  to  the  jury:  "(1)  Are  the  defend- 
ants H.  and  A.  Jacobosky  indebted  to  the 
plaintiff  on  breach  of  contract,  and,  if  so, 
in  what  sum?  (2)  Is  the  defendant  H.  S. 
Weisel  indebted  to  the  plaintiff,  and,  if  so. 
in  what  amount?"  The  plaintiff  introduced 
the  contract.  He  testified  that  he  was  pres- 
ent at  the  time  the  contract  was  signed,  and 
that  he  knew  nothing  of  the  ages  of  the 
infants,  except  that  it  was  signed  as  guard- 
ian for  them :  that  he  gave  a  check  for  $25, 
and  as  he  went  out  of  the  front  door  of  the 
defendants'  store  after  the  check  was  given 
the  defendant  H.  Jacobosky  said  that  the 
Weisels  were  minors,  and  it  would  be  neces- 
sary to  obtain  an  order  of  court  to  make 
title,  and  that  he  would  get  the  order.  He 
also  said,  if  anyone  raised  the  price,  he 
would  buy  it  in  and  make  the  title.  The 
plaintiff  testified  that  he  tendered  the 
money.  The  defendants  H.  and  A.  Jacobosky 
said  that  they  admitted  that  the  witness 
had  offered  to  comply  with  this  contract, 
but  that  S.  H.  Weisel  had  since  become  of 
age,  and  refused  to  carry  it  out.  Certain 
letters  were  put  in  evidence  tending  to  show 
a  demand  of  the  plaintiff  and  refusal  of  the 
defendants  to  comply  with  the  contract.  The 
court  charged  the  jury  that,  if  they  be- 
lieved the  evidence,  they  should  answer  the 
first  issue,  "Yes;  twelve  twenty-sevenths  of 
$25,000  and  $25"  (that  being  the  interest  of 
the  defendants  H.  and  A.  Jacobosky).  The 
plaintiff  excepted,  claiming  the  entire  dam- 
age, or  difference  in  the  contract  price  and 
the  amount  for  which  the  property  sold. 
From  a  judgment  on  the  verdict  the  plain- 
tiff appealed. 

Af r.  E,  F.  Aydlett  for  plaintiff. 
Messrs.    Ward    St    Thompson    for    de- 
fendants. 

w 

Connor,  J.,  delivered  the  opinion  pf  the 
court : 

The  only  question  presented  upon  the 
plaintiff's  appeal  is  whether  the  defendant 
H.  Jacobosky  is  personally  liable  on  the 
contract  in  respect  to  the  interests  or  shares 
of  his  wards,  Sadie  and  Rebecca  Weisel. 
It  will  be  well  to  bear  in  mind  the  fact 
that  the  action  is  on  the  contract  and  for 
breach  thereof;  that  the  issues  are  directed 
to  the  inquiry  of  the  indebtedness  arising 
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from  a  breach  of  the  contract.  The  brief 
of  the  plaintiff's  counsel  maintains  and  cites 
authorities  to  show  that  the  defendant 
guardian  is  personally  liable  in  the  same 
manner  and  to  the  same  extent  as  he  is  on 
the  contract  in  respect  to  his  own  share  or 
interest  in  the  land.  He  concedes  that  there 
can  be  no  decree  for  specific  performance 
as  against  the  infants.  The  defendant  con- 
cedes that  he  had  no  authority,  as  guardian, 
to  enter  into  any  contract  to  sell  the  real 
estate  of  his  wards.  He  says  that  this  was 
well  knowif  to  the  plaintiff,  and  that  by  his 
signature  as  guardian  the  plaintiff  knew 
that  he  was  contracting  only  in  his  repre- 
sentative capacity,  and  not  personally.  The 
plaintiff  says  that,  conceding  thi?.  to  be 
true,  the  law,  without  regard  to  the  inten- 
tion of  the  parties,  fixes  the  defendant  with 
a  personal  liability;  that  someone  was  to 
be  bound,  and,  if  the  infants  were  not  bound 
by  the  contract,  the  guardian  must  be  so 
personally,  or  there  was  no  contract.  It 
has  been  said  by  quite  a  number  of  judges 
that  when,  by  reason  of  the  absence  of  au- 
thority, the  principal  is  not  bound  upon  the 
contract,  the  agent  must  be.  Ellsworth,  J., 
in  Ogden  v.  Raymond,  22  Conn.  379,  58  Am. 
Dec.  429,  says:  *'We  are  aware  that  it  is 
not  unfrequently  laid  down  as  a  rule  of  law 
that,  if  an  agent  does  not  bind  his  prin- 
cipal, he  binds  himself;  but  this  rule  needs 
qualification,  and  cannot  be  said  to  be  uni- 
versally true  or  correct."  Mr.  Mechem  says : 
"The  rule  sometimes  asserted  that,  whatever 
the  agent  fails  to  create  a  right  of  action 
against  his  principal  upon  the  contract,  he 
makes  himself  liable  thereon,  cannot,  there- 
fore, be  sustained  as  a  general  rule." 
Mechem,  Agency,  §  650.  Referring  to  the 
ca«es  holding  this  doctrine,  Relden,  J.,  says: 
"The.  authority  of  these  cases  has  been  some- 
what shaken,  and  in  England  as 
well  as  in  several  of  the  United  States  the 
principle  upon  which  they  rest,  if  they  are 
supposed  to  present  the  only  ground  of  lia- 
bility of  the  agent,  has  been  substantially 
repudiated.  .  If  it  were  necessary, 
in  disposing  of  the  present  case,  to  decide 
the  question  whether,  as  a  general  princi- 
ple, one  entering  into  a  contract  in  the  name 
of  another  without  authority  is  to  be  him- 
self liolden  as  a  party  to  the  contract,  I 
should  hesitate  to  affirm  such  a  principle. 
By  that  rule  courts  would  often  make  con- 
tracts for  parlies  which  they  neither  in- 
tended nor  would  have  consented  to  make." 
White  V.  Madison,  26  N.  Y.  117.  Approved 
in  Taylor  v.  Sostrand,  134  N.  Y.  108,  31 
X.  E.  246;  Wallace  v.  Beniley,  11  Cal.  19, 
11  Am.;:<t.  Rep.  231,  18  Pac.  788;  Ballon  v. 
Talbotj  16  Mass.  461,  8  Am.  Dec.  146;  Dun- 
can V.  Mies,  32  111.  532,  83  Am.  Dec.  293; 
Bartleit  v.  Tucker,  104  Mass.  336,  6  Am, 
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Rep.  240.  "Some  of  the  authorities  hold 
that  in  all  written  contracts,  except  special- 
ties, if  the  pretended  agent  lias  so  worded 
the  instrument  as  to  make  it  appear  that 
he  is  acting  for  or  on  behalf  of  another, 
and  not  himself, — having  no  authority  to 
do  BO, — ^he  binds  himself  personally,  and 
will  be  liable  in  an  action  on  the  contract 
itpelf,  for  the  reason  that  he  must  have  in- 
tended to  bind  someone;  and,  if  he  was  un- 
authorized to  bind  the  principal,  he  is 
estopped  to  deny  that  he  intended  to  bind 
himself,  as  in  that  case  no  one  whatever 
would  be  bound.  But  the  objection  to  this 
doctrine  is  that  it  would  require  the  court 
to  make  a  new  contract  for  the  parties,  or 
one  into  which  they  have  not  themselves  en- 
tered; and  the  courts  now  generally  repudi- 
ate it.  While  the  decisions  are  not  uni- 
form, the  great  weight  of  modem  authority 
is  that  the  agent  is  not  personally  bound 
on  the  contract  itself,  and  cannot  be  held 
liable  in  an  action  thereon."  Reinhard, 
Agency,  §  307;  Clark,  Contr.  274;  Hall  v. 
CrandalU  29  Cal.  567,  89  Am.  Dec.  64.  The 
same  view  has  been  held  by  this  court  in 
Delius  V.  Cawthom,  13  N.  C.  (2  Dev.  L.) 
90.  The  defendant  executed  a  note  payable 
to  the  plaintiff  in  the  name  of  one  Johnson 
by  himself  as  agent.  The  action  was  upon 
the  bond.  It  was  shown  that  the  defendant 
had  no  authority  to  sign  Johnson's  name. 
The  court  held  that  the  action  could  not 
be  maintained:  that  it  was  not  the  bond  of 
the  agent.  Toonier,  J.,  says :  "It  is  believed 
the  elementary  writers,  in  speaking  of  the 
personal  liability  of  the  agent  because  he 
has  no  responsible  principal,  do  not  mean 
to  convey  the  idea  that  the  instrument  be- 
comes the  deed  of  the  agent  when  it  had 
been  signed,  sealed,  and  delivered  in  the 
name  of  the  principal,  who  was  bound  on 
its  face,  merely  because  the  agent  had  ex- 
ceeded his  authority,  or  had  acted  with- 
out authority.  But  they  intend  simply  to 
declare  his  persona]  responsibility,  which 
may  be  enforced  by  bill  in  equity  on  the 
ground  of  fraud,  or  by  special  action  on 
the  case."  The  learned  judge  cites  a  num- 
ber of  cases  to  sustain  the  conclusion 
reached  by  him.  Judges  Henderson  and  Hall 
wrote  concurring  opinions.  In  Ballou  v. 
Talhot,  16  Mass.  461,  8  Anf.  Dec.  146,  the 
action  was  upon  a  promissory  note  signed 
by  the  defendant  as  "agent  for  David 
Perry,*'  and  the  court  held  that  an  action 
could  not  be  maintained  ngninst  him  on  tho 
bond,  but  that  he  would  be  responsible  in 
a  special  action  on  the  case.  This  opinion 
was  written  bv  Parker,  Ch.  J.,  and  has  been 
followed  by  the  Massachusetts  court.  In 
Russell  v.  Koonce,  104  N.  C.  237.  10  S.  E.  256. 
Smith,  Ch.  J.,  says:  "ITie  defendant  does 
not  become  individually  liable  because  his 
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authority  to  bind  his  principal  is  disowned 
by  the  latter,  unless  the  consideration  is 
received  by  the  agent,  out  of  which  arises 
an  implied  promise  to  pay.  ...  In 
such  case  the  agent  may  become  personally 
answerable  upon  the  contract,  but  otlierwise 
the  action  must  be  for  damages  for  his  false 
assumption  of  authority  to  act:"  citing 
Delius  V.  Cawthoni,  13  N.  C.  (2  Dev.  L.) 
90.  The  cases  cited  by  the  plaintiff  in  which 
the  guardian  has  been  held  personally  liable 
upon  promissory  notes  executed  by  him  in 
his  representative  capacity  show  that  he 
received  the  consideration,  or  that  some 
service  was  rendered;  as  in  Fesscnden  v. 
Jones.  o2  N.  C.  (7  Jones,  L.)  14,  75  Ara. 
Dec.  445,  where  the  plaintiff  was  a  physi- 
cian, and  was  called  to  attend  the  slaves 
of  the  defendant's  ward,  and  the  guardian 
was  held  personally  liable  in  an  action  of 
assumpsit.  Of  course  he  could  reimburse 
himself  out  of  the  estate  of  his  ward.  In 
McKay  v.  Royal,  52  N.  C.  (7  Jones,  L.) 
426.  the  plaintiff  rendered  service  to  the 
executor  as  attorney  in  the  settlement  of 
the  estate.  He  was  held  personally  liable, 
the  court  saying:  "If  the  disbursement  be 
a  proper  one,  she  will  be  allowed  a  credit 
in  the  settlement  of  her  account  with  the 
estate."  Kessler  v.  Bally  64  N.  C.  61.  In 
McLean  v.  McLean,  88  N.  C.  396.  Ashe,  J., 
says:  "It  is  well  settled  by  the  almost  un- 
varying current  of  authorities  that  the 
promissory  note  of  an  administrator  or 
executor,  founded  upon  the  consideration  of 
forbearance  or  the  possession  of  assets,  will 
be  binding  upon  him  in  his  individual  ca- 
pacity, although  he  should  sign  the  note 
as  'administrator  or  executor.' "  It  will  be 
observed  that  the  note  must  be  founded 
upon  sufficient  consideration  "as  of  assets 
or  forbearance."  This  court,  in  Morehead 
Bkg.  Co.  V.  Morehead,  122  N.  C.  318,  30  S. 
E.  331,  followed  the  early  cases,  and  held 
the  executrix  liable  personally  upon  a  note 
executed  in  her  representative  capacity  in 
consideration  of  the  surrender  of  a  note 
against  her  testator  and  the  extension  of 
time  for  payment.  The  decision  was  put 
upon  the  fact  that  she  had  assets  and  ob- 
tained forl>ea ranee.  The  first  case  in  our 
Reports  is  Slrighetcr  v.  Harrington,  6  N.  C. 
(2  Murph.)  3[i2.  Ruffin,  J.,  rests  the  deci- 
pion  of  that  ca^^e  upon  the  fact  that  the  ex- 
ecutor had  assets  applicable  to  the  payment 
of  the  debt  surrendered,  saying  that  the  debt 
"must  be  such  as  the  creditor  would  be  en- 
titled to  recover  if  he  were  then  suing  the 
executor  in  his  representative  capacity  for 
his  debt.  The  executor  is  the  mere  holder, 
as  it  were,  of  money  which  is  in  justice  and 
conscience  the  money  of  another  person." 
The  question  was  again  before  the  court  in 
WilUama  v.  Chufjhi,  13  N.  C.    (2  Dev.  L.) 
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330,  when  the  same  eminent  judge  said  that, 
it  thore  wtMe  no  other  connideration,  and  the 
executor  had  no  assets  applicable  to  the 
d<*bt,  the  promise  was  void.  How  far  the 
doctiine  has  been  modified  by  the  chanp^e  in 
the  law  by  which  the  status  of  the  creditor 
of  a  deceased  jxjraon  is  fixed  in  respect  to 
assets  it  is  not  necessary  to  inquire.  It 
mu^t  be  conceded  that  the  authorities  are 
not  uniform.  In  Taylor  v.  Davis,  110  U.  S. 
330,  28  L.  ed.  1(53,  4  Sup.  Ct.  Rep.  147,  and 
Mason  v.  Caldirell,  10  111.  1!)G,  48  Am.  Dec. 
330.  it  is  held  that  the  person  making  the 
contract  in  his  representative  capacity  with- 
out authority  is  bound  upon  the  contract. 
After  reviewing  the  cases  which  had  been 
then  decided,  Ellsworth,  J.,  in  Ogden  v. 
Raymond.  22  Conn.  370,  58  Am.  Dec.  429, 
•ays:  "The  question  in  these  cases  will 
be  found  to  be  one  of  construction  of  the 
language  and  meaning  of  the  person  who 
attempts  to  act  for  another,  and  is  a  ques- 
tion often  attended  with  very  great  diffi- 
culty and  doubt;  but.  when  the  intention 
is  ascertained,  that  intention  should  ever 
be  the  rule  for  deciding  whose  contract  it 
is.  The  cases  are  exceedingly  conflicting 
and  unsatisfactory,  though  they  contain 
some  general  principles  universally  ac- 
quiesced in."  All  of  the  authorities  concur 
in  holding  that  the  court  will  ascertain  the 
intention  by  reference  to  the  written  con- 
tract and  the  surrounding  circumstances. 
Referring  to  thase  cases  in  which  the  court 
has  rejected  the  words  showing  that  the 
contract  is  signed  as  agent,  or,  as  in  this 
case.  "Guardian  of  Simon,  Sadie  and  Rebec- 
ca VVeisel,"  and  holding  the, agent  liable 
personally  upon  the  contract,  Mr.  Mechem 
says :  "This,  however,  as  has  been  well  said, 
is  rather  to  make  a  new  contract  for  the 
parties  than  to  construe  the  one  which  they 
have  made,  for  themselves.  Where,  however 
the  agent  in  undertaking,  without  authority, 
to  bind  another,  has  used  apt  words  to  bind 
himself,  there  is  abundant  reason  and  jus- 
tice in  holding  him  liable  upon  the  contract 
itself  as  made.  .  .  .  The  agent  is  only 
liable  on  the  contract  in  those  cases  in  which 
he  has  used  apt  words  to  bind  himself,  or 
has  expressly  pledged  his  personal  responsi- 
bility, or  in  which  the  credit  was  given  to 
him  personally."  Mechem,  Agency,  §  550. 
We  do  not  tliink  that  the  word  "guardian," 
etc.,  ran  be  rejected  as  surplusage,  or  treat- 
ed as  desert ptio  personarum. 

It  will  be  noted  that  the  property  belong- 
ed to  the  defendant  and  his  wards  as  ten- 
ants in  common.  The  contract  was  signed 
•'.Tacobosky  Bros."  first,  and  "H.  Jacobosky, 
Guardian,"  etc.,  next,  and  then  by  the  plain- 
tiff. He  must  have  thereby  kno^vn  that  the 
defendant  was  making  the  contract  in  a 
dual  capacity.  He  accepted  it  with  this 
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knowledge.  In  a  few  moments  after  sign- 
ing, and  before  he  left  the  store,  the  de- 
fendant called  his  attention  to  the  fact  that, 
as  the  Weisel  children  were  infants,  it  would 
be  necessary  to  obtain  an  order  of  the  court 
to  make  a  perfect  title.  The  plaintiff  cer- 
tainly did  not  expect  the  defendant  as 
guardian  to  make  a  deed.  He  would  not 
have  been  under  any  obligation  to  accept 
such  a  deed.  The  conduct  of  the  parties 
shows  clearly  that  they  fexpected  and  in- 
tended that  an  order  of  sale  should  be  ob- 
tained. The  defendant  promptly  employed 
learned  and  al)le  counsel  to  procure  the  or- 
der. No  other  construction  can  be  reason- 
ably put  upon  the  contract  than  that  the 
defendant  was  acting  in  respect  to  the  in- 
terests of  his  wards,  in  his  representative 
capacity.  To  do  otherwise  would  be  to  mis- 
interpret the  language  and  conduct  of  the 
parties.  The  language  of  Judge  Toomer  is 
very  much  in  point.  In  Delitis  v.  Cawthom 
he  says:  "The  present  action  can  only  be 
sustained  by  making  the  instrument  the 
deed  of  the  defendant.  Is  tliere  any  princi-. 
pie  of  law  which  can  so  entirely  defeat  the 
intentions  of  the  parties  and  prevent  the 
truth  of  the  transaction  as  to  change  the 
nature  and  character  of  the  instrument  and 
make  it  the  deed  of  the  defendant?"  Ruffin, 
J.,  in  Fowle  v.  Kerchner,  87  N.  C.  56,  says: 
"The  l^itimate  aim  of  all  interpretation  is, 
not  to  make  a  contract  for  the  parties,  or  to 
modify  the  one  they  have  made  for  them- 
selves, but  simply  to  ascertain  their  inten- 
tions and  give  them  effect  if  not  inconsis- 
tent with  some  policy  of  the  law;  and  in 
the  effort  to  arrive  at  their  intentions  it  is 
always  proper  for  the  court  to  consider,  not 
only  the  precise  terms  of  tho  instrument, 
but  the  circumstances  under  w^hich  it  was 
made,  the  situation  of  the  parties,  and  the 
manner  in  which  thev  have  borne  themselves 
with  reference  to  it."  After  citing  authori- 
ties showing  the  trend  of  judicial  opinion 
upon  the  subject,  the  learned  justice  says: 
"In  other  words,  the  courts  now  regard  the 
particular  form  of  executing  a  contract,  not 
under  seal,  by  an  agent,  as  being  wholly  im- 
material, provided  the  context  of  the  instru- 
ment and  the  circumstances  under  which 
it  was  executed  show  that  it  was  a  ministe- 
rial act  on  his«part." 

We  are  of  the  opinion  that  the  deft»nduit 
H.  Jacobosky  is  not  personally  liable  on 
the  contract  in  respect  to  the  shares  of  his 
infant  wards.  It  does  not  follow,  however, 
that,  because  an  agent,  or  one  acting  in  a 
representative  capacity,  is  not  liable  on  the 
contract  as  made,  a  party  who  is  misled, 
or  who  parts  with  something  of  value,  or 
otherwise  acquires  legal  rights,  is  without 
remedy.  As  is  said  by  the  court  in  Delius 
V.  Catcthorn,  siipra,  in  a  special  action  on 
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the  case  under  the  former  system  of  plead- 
ing and  practice,  or  under  our  present  sys- 
tem in  a  civil  action  either  upon  an  implied 
assumpsit,  when  he  has  received  the  con- 
sideration, or  for  damages,  he  has  an  ample 
remedy.  Seiden,  J.,  in  White  v.  Madison, 
26  N.  Y.  117,  says:  "Whenever  a  person 
enters  into  a  contract  as  agent  for  another, 
he  warrants  his  own  authority,  unless  very 
special  circumstances  or  express  agreement 
relieve  him  from  that  responsibility.  .  .  . 
An  action  upon  such  warranty  must  always 
be  appropriate  where  personal  liability  at- 
taches to  an  agent  in  consequence  of  his 
contracting  without  authority."  Parker, 
Ch.  J.,  in  Taylor  v.  Nostrand,  134  N.  Y. 
108,  31  N.  E.  246,  referring  to  this  case, 
says:  "In  a  carefully  considered  opinion 
by  Judge  Seiden  in  White  v.  Madison  the 
conclusion  was  reached  that  the  liability  of 
the  agent  rests  on  the  ground  that  he  war- 
rants his  authority,  not  that  the  contract  is 
to  be  deemed  hi«  own;  and  on  the  question 
of  damages  it  was  held  that  the  agent's  lia- 
bility is  not  necessarily  measured  by  the 
contract,  but  embraces  all  injury  resulting 
from  His  want  of  power,  which  was  held  to 
include  the  costs  of  an  unsuccessful  action 
against  the  alleged  principal."  Russell  v. 
Koonce,  104  N.  C.  237,  10  S.  E.  250.  The 
measure  of  damages  is  what  the  plaintiff 
lost  by  reason  of  the  false  as^-sertion  of  agen- 
cy or  of  authority,  or  the  amount  of  money 
paid  out,  or  the  value  of  the  service  ren- 
dered, or  such  special  damages  sustained  by 
the  plaintiff  by  reason  of  the  defendant's 
wrong  in  undertaking  to  act  for  another 
without  authority.  Hall  v.  Crandall,  29 
Cal.  567,  89  Am.  Dec.  64.  If  the  plaintiff 
had  set  out  in  his  complaint  the  contract, 
with  a  statenicnt  of  the  facts'  out  of  which 
his  cause  of  action  accrued,  he  would  have 
been  entitled  to  have  had  appropriate  is- 
sues submitted  to  the  jury  presenting  the 
several  phases  of  his  case;  but  he  simply 
alleges  that  the  defendants  contracted  with 
the  plaintiff  in  writing  to  sell  and  convey 
to  him  that  certain  piece  of  property,  etc. 
In  making  his  proof  he  intrcduces  the  con- 
tract, by  which  it  appears  that,  in  respect 
to  the  shares  of  the  infants,  the  defendant 
H.  Jacobosky  contracted  as  guardian.  He 
did  not  ask  permission  to  amend  his  com- 
plaint, but  rested  his  right  to  recover  upon 
the  theory  that  the  entire  contract  was  the 
personal  obligation  of  the  defendant.  There 
was  no  allegation  upon  which  he  could  re- 
cover damages  of  the  defendant  upon  this 
view  of  the  case.  His  measure  of  dam- 
ages in  the  action  upon  the  contract  as 
against  Jacobosky  Brothers  is  the  difference 
between  the  contract  price  and  the  market 
value  of  the  land,  ascertained  by  a  public 
sale.  In  an  action  against  H.  Jacobosky 
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for  representing  himself  as  having  authority 
to  make  the  contract  to  sell  the  infants' 
share  or  interest  entirely  different  ques- 
tions in  regard  to  damages  were  involved. 
The  action  in  one  respect  was  for  breach 
of  contract;  in  the  other  for  asserting  that 
he  had  authority  to  make  the  contract  for 
his  wards.  These  separate  and  distinct  ac- 
tions could  not  be  tried  upon  one  issue,  and, 
upon  the  pleadings,  but  one  issue  could  have 
been  submitted.  This  is  not  a  mere  matter 
of  form,  but  of  substance,  affecting  the  sub- 
stantive rights  of  both  parties.  We  are, 
however,  of  the  opinion  that  in  any  aspect 
of  the  case  his  honor  correctly  instructed 
the  jury.  Mr.  Reinhard,  in  his  work  on 
Agency,  S  308,  says:  "If  the  party  with 
whom  the  agent  has  contracted  knew  that 
the  agent  had  no  authority,  or  was  cogni- 
zant of  all  the  facts  upon  which  the  assump- 
tion of  authority  was  based, — ^as,  for  exam- 
ple, where  both  parties  labored  under  a  mis- 
take of  law  with  reference  to  the  liability 
of  the  principal, — the  agent  is  not  liable 
either  in  tort  or  upon  the  contract."  New- 
port V.  Smith,  61  Minn.  277,  63  N.  W.  734; 
Baltzen  v.  Kicolay,  53  N.  Y.  467.  In  Mich- 
ael V.  Jones,  84  Mo.  578,  the  justice  writ- 
ing for  the  court  says:  "But  I  am  satis- 
fied that  imder  the  best  considered  modern 
decisions  tlie  principle  invoked  by  the  plain- 
tiff cannot  be  carried  to  such  an  extent. 
The  true  rule,  I  think,  is  .  .  .  that 
where  all  the  facts  are  known,  to  both  par- 
ties, and  the  mistake  is  one  of  law  as  to 
the  liability  of  the  principal,  the  fact  that 
the  principal  cannot  be  held  is  no  ground 
for  charging  the  agent  with  liability."  Ruf- 
fin,  J.,  in  Fovole  v.  Kerchner,  87  N.  C.  56, 
says:  "The  general  rule  is  that,  wlieiiever 
a  party  assumes  to  act  as  agent  for  anntbor 
if  he  have  no  authority,  or  if  he  exceed  his 
authority,  he  will  be  held  to  be  personally 
liable  to  the  party  with  whom  he  deals,  for 
the  reason  that,  by  holding  himself  out  as 
having  authority,  he  misleads  the  other 
party  into  making  the  engagement.  But 
this  rule  is  founded  upon  the  supposition 
.  .  .  that  the  want  of  authoritv  is  un- 
known  to  the  other  party,  or,  if  known,  tliat 
the  agent  undertakes  to  guarantee  a  rati- 
fication of  the  act;  and  when  the  want  of 
authority  is  known,  and  it  is  clear  that  the 
agent  did  not  undertake  to  guarantee  a  rati- 
fication, it  results  that  the  agent  is  not  per- 
sonally bound."  Of  course,  for  manifest  rea- 
sons, there  is  no  suggestion  that  the  guard- 
ian undertook  to  guarantee  the  ratifica- 
tion of  his  wards.  "In  the  absence  of  all 
agreement,  express  or  implied,  to  be  per- 
sonally bound,  there  can  be  found  no  case, 
we  apprehend,  in  which  an  agent  has  been 
held  responsible  who  has  not  been  guilty  of 
fraud  either  actual  or  constructive."    There 
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can  be  no  fraud  when  the  person  with  whom 
the  agent  dealn  knows  that  he  has  no  au- 
thority to  bind  his  principal ^  or  knows  the 
character  and  extent  of  his  agency.  An  ex- 
aifiination  of  the  many  cases  cited  by  the 
authors  of  works  on  agency  discovers  an  ab- 
sence of  uniformity  upon  this  question.  It 
may  be  traced  to  the  effort  of  the  judges  to 
escape  from  the  early  decisions  holding  that 
the  agent  acting  without  or  in  excess  of  au- 
thority becomes  liable  upon  the  contract, 
discarding  the  intention  of  the  parties,  and 
other  considerations.  The  liability  rests 
noon  other,  and,  we  think,  more  scientific, 
principles.  The  remedy  for  the  injured  party 
is  ample. 

The  defendant  also  calls  our  attention  to 
authorities  holding  that  "a  contract  by  a 
guardian  to  sell  the  ward's  real  estate,  in 
advance  of  any  legal  authority,  is  contrary 
to  public  policy,  and  void."  15  Am.  &  Eng. 
Knc.  Law,  2d  ed.  p.  67 ;  Zander  v.  Feely,  47 
HI.  App.  659.  The  law  expressly  provides 
the  manner  and  purpose  for  which  a  guard- 
ian may  sell  his  ward's  real  estate.  The 
facts  of  this  ca^e  show  the  danger  of  permit- 
ting a  guardian  to  enter  into  a  contract 
otherwise  than  is  provided  by  law.  After 
the  defendant  made  this  contract  it  was  to 
his  interest  to  prevent  the  land  bringing 
more  than  the  contract  price,  and,  although 
he  did  not  do  so,  and  the  commissioner  ob- 
tained more  than  the  price  agreed  upon,  it 
may  be  easily  seen  how,  if  so  disposed,  he 
may  have  suppressed  the  bidding.  We  think 
the  principle  is  founded  upon  reason  and 
sound  policy.  Of  course,  if  the  contract  was 
void  for  the  reason  assigned,  the  court 
would  not  enforce  or  give  damages  for  a 
breach  of  it,  but  leave  the  parties  as  it 
found  them.     York  v.  Merritt,  77  N.  C.  213. 

The  judgment  must  he  affirmed 

Defendant  Jacobosky's  Appeal. 

The  niain  facts  in  this  appeal  are  simi- 
lar to  those  in  that  of  the  plaintiff,  and,  in 
addition  thereto,  the  following  will  be  suf- 
ficient to  show  the  grounds  of  the  defend- 
ants' exceptions:  The  defendants  moved  to 
dismiss  the  attachment  proceodinga  upon  the 
ground  set  out  in  their  a  Hi  davits.  Judge 
Councill,  who  presided  at  the  previous  term 
of  the  court,  found  the  facte  in  regard  there- 
to, and  refused  the  motion,  and  the  defend- 
ants entered  their  exception.  They  further 
contend  that  the  attachment  should  not  be 
levied  upon  the  money  in  the  hands  of  the 
clerk  of  the  superior  court,  and  his  honor 
refused  to  dismiss  for  that  reason.  The  de- 
fendants objected  to  the  introduction  of  the 
contract,  for  that  the  same  had  not  been 
properly  probated.  The  record  shows  that 
the  execution  of  the  contract  was  proved  as 
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to  Jacobosky  Brothers  and  H.  Jacobosky, 
guardian  for  Simon,  Fannie,  and  Sadie  Wei- 
sel,  upon  the  oath  and  examination  of  J.  H. 
Le  Roy,  one  of  the  parties  thereto,  and  m^ 
to  him  the  execution  thereof  was  aeknowl 
edged;  that  as  to  S.  H.  VVeisel  the  execu 
tion  was  acknowledged  before  a  notary  pub- 
lic in  Norfolk,  Virgrinia,  whose  certificate* 
was  afterwards  submitted  to  the  clerk  of 
the  superior  court  of  Pasquotank  count}-, 
and  the  instrument  ordered  to  be  recorded. 
There  also  appears  in  the  record  an  affidavit 
bearing  date  March  21,  1903,  made  by  J. 
H.  Le  Roy  before  the  clerk  of  the  superior 
court,  to  the  effect  that  he  knew  the  hand 
writing  of  Jacobosky  Brothers  and  H.  Ja 
cobosky,  having  often  seen  them  write;  and, 
further,  tiiat  the  names  of  Jacobosky  Broth- 
ers and  H.  Jacobosky  are  in  the  handwrit- 
ing of  H.  Jacobosky  and  Jacobosky  Brothers, 
and  that  both  were  present  when  H.  Jacob- 
o«ky  signed  the  same,  and  both  adopted  the 
signature.  His  honor  admitted  the  contract, 
and  the  defendants  excepted. 

We  concur  with  Judge  Councill  in  his 
conclusions,  both  of  law  and  fact,  upon  the 
motion  to  dismiss.  There  were  no  antago- 
nistic relations  on  the  part  of  counsel.  We 
also  concur  in  the  conclusion  that  the  money 
proceeds  of  the  sale  of  the  land  in  the 
hands  of  the  clerk  were  subject  to  attach- 
ment. The  sale  had  been  confirmed,  and  the 
cash  payment  made  to  the  commis.sioner, 
who  had  paid  it  to  the  clerk.  He  held  it 
subject  to  the  immediate  demand  of  the  de- 
fendants. The  question  is  expressly  so  de- 
cited  in  Gaither  v.  Ballew,  49  N.  C.  (4 
Jones,  L.)  488,  GO  Am.  Dec.  763,  and  the 
authorities  reviewed,  overruling  Alston  v. 
Clay,  3  N.  C.  (2  Hayw.)  171,  and  Overton 
v.  Um  5  N.  C.  (1  Murph.)  47;  Williamson 
V.  yealy,  110  X.  C.  341,  25  S.  E.  953.  We 
see  no  valid  objection  to  the  probate  of  the 
contract.  There  being  no  witness  to  the 
instrument,  and  the  parties,  except  Le  Roy. 
being  nonresidents,  it  was  proved  as  pre- 
scribed by  S  1246  (9)  of  the  Code.  All  the 
parties  being  alive,  we  can  see  no  good  rea- 
son why  this  proof  may  not  be  made  by 
Le  Roy,  a  party  to  the  instrument.  Clark 
V.  Hodge,  110  N.  C.  761,  21  S.  E.  562.  We 
do  not  find  any  merit  in  either  of  the  ex- 
ceptions in  regard  to  the  admission  of  the 
contract.  His  honor  correctly  held  that  the 
measure  of  the  plaintiff's  damage  was  the 
difference  between  the  contract  price  and 
the  value  of  the  land.  NichoU  v.  Freeman, 
33  N.  C.  (11  Ired.  L.)  99;  Sedgw.  Dam- 
age*, §  1006;  2  Warvelle,  Vendors,  p.  959; 
Joyce,  Damages,  $  1758.  The  defendants, 
having  sold  the  land  at  public  auction  and 
received  the  proceeds,  are  liable  for  the  dif- 
ference between  the  contract  price  and  the 
amount  received  by  them.     That  the  ooa- 
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tract  is  enforceable,  and  therefore  that  an 
action  for  damages  for  breach  thereof  may 
be  maintained,  is  well  established.  Rodman 
y,  Rohinson,  134  N.  G.  503,  65  L.  R.  A. 
682,  101  Am.  St.  Rep.  877,  47  S.  E.  19. 

There  is  no  error  in  the  judgment  against 
Jacobosky  Brothers.     Affirmed. 

Appeal  of  Defendant  S.  H.  Weisel. 

The  defendant  S.  H.  Weisel  insists  that 
he  \rap  not  a  party  to  the  contract  when  it 
was  executed,  and  signed  it  without  consid- 
eration after  the  option  had  expired,  and 
that  he  is  not  bound  thereby.  It  will  be 
noted  that  the  option  expired  April  23, 
1903,  and  the  contract  was  signed  by  Weisel 
April  28th.  As  to  him  it  is  without  any 
consideration.  He  promised,  on  April  28th, 
to  convey  to  the  plaintiff  the  land  on  the 
23d  of  April  of  the  same  year,  which  is  an 
impossibility.  We  cannot  see  how  it  is 
possible  for  him  to  commit  a  breach  of  such 
an  agreement.  The  contract  made  by  Weisel 
was  impossible  of  performance,  and,  of 
course,  there  could  never  be  a  breach  of  it. 
"Physical  impossibility  means  here  prac- 
tical impossibility  according  to  the  state  of 
knowledge  of  the  day;  as,  for  exatnple,  a 
promise  to  go  from  New  York  to  London 
in  one  day,  or  to  discover  treasure  by  magic, 
or  to  go  around  the  world  in  a  week."  9 
Cyc.  Law  &  Proc.  p.  326.  "If  one  promises 
to  do  what  cannot  be  done,  and  the  impos- 
sibility is  not  only  certain,  but  perfectly  ob 
vious  to  the  promisee  as  if  the  promisee  were 
to  build  a  common  dwelling  house  in  one 
doy, — such  a  contract  must  be  void  for  its 
inherent  absurdity."  2  Parsons,  Contr.  0th 
ed.  673.  "An  agreement  may  be  impossible 
of  performance  at  the  time  when  it  is  made, 
and  this  in  various  ways.  It  may  be  im- 
podsible  in  itself, — that  is,  the  agreement 
itself  may  Involve  a  contradiction;  as,  if 
it  contains  promises  inconsistent  with  one 
another,  or  with  the  date  of  the  agreement." 
Pollock,  Principles  of  Contr.  p.  398.  "Ob- 
vious and  absolute  physical  impossibility, 
apparent  upon  the  fnce  of  the  promise,  and 
thus  known  to  the  parties,  renders  tho 
promise  void.  Thus,  a  charter-party  ex- 
ecuted on  the  15th  of  March,  covenanting 
that  the  ship  would  proceed  from  where  she 
tlien  lay  on  or  before  the  r2th  of  February, 
was  held  void."  Beach,  Modern  Law  of  Con- 
tracts, §  222.  The  execution  of  the  contract 
was  not  a  ratification  of  his  guardian's 
agreement,  and  could  not  be,  for  the  rea- 
son that  the  time  within  which  the  guard- 
ian had  promised  to  sell  was  past,  and  for 
the  further  reason  that  his  agreement,  being 
against  public  policy,  was  void.  The  ex- 
ception of  tlie  defendant  Weisel  must  be 
sustained,  and  a  new  trial  ordered  as  to  him. 

New  t7-iaL 
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E.  M.  REDD,  Appt., 

V. 

EDNA  COTTON  MILLa 
(136  N.  C.  342.) 

1.  Tb«  blov%-lngc  of  'whtstlea  at  factories  to 
regrulate  aad  direct  the  order  of  work  is  not 
a  nuisance  per  se. 

2.  Bqulty  ^tIH  not  enjoin  the  blcvrlns 
of  a  whistle  at  a  factory,  where  It  Is  not 
satisfled  that  it  amounts  to  a  nuisance,  un- 
til the  fact  of  nuisance  has  been  established 
by  action  at  law. 

(November  15,  1004.) 


APPEAL  by  complainant  from  a  judgment 
of  the  Superior  CJourt  for  Rockingham 
County  in  favor  of  defendant  in  a  suit  to 
enjoin  the  blowing  of  a  whistle  by  the  de- 
fendant in  such  a  manner  as  to  constitute  a 
nuisance.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Watson,  BnjEton,  A  Watson 
for  appellant. 

Messrs.  Scott  A  Reid  and  Glenn, 
Manly,  A  Hendren,  for  appellee: 

From  the  singular  and  nervous  tempera- 
ment of  plaintiff  it  was  clear  that  he  was 
and  is  abnormal,  and  that  noises  which  dis- 
turb him  are  not  of  such  character  as  the 
court  will  restrain^  or  would  be  declared 
public  or  private  nuisances,  and  thus  con- 
trolled by  the  court. 

Rogers  v.  Elliott,  146  Mass.  349,  4  Am 
St.  Rep.  319,  15  N.  E.  768;  Potoell  v.  Rent 
ley  d  a.  Furniture  Co.  34  VV.  Va.  804,  12  L 
R.  A.  53,  12  S.  E.  1085;  Baltimore  v.  Fair 
field  Improv.  Co.  87  Md.  352,  40  L.  R.  A 
494,  67  Am.  St.  Rep.  350,  39  Atl.  lOSl 
Dittnian  v.  Repp,  50  Md.  516,  33  Am.  Rep 
327. 

For  any  of  those  acts  which  are  in  the 
nature  of  a  public  nuisance,  no  individual 
is  entitled  to  an  action,  unless  he  has  re- 
ceived extraordinary  and  particular  dam- 
age not  common  to  the  rest  of  the  com- 
munity. 

Cordon  v.  Baxter,  74  N.  C.  470. 

And  the  special   injury  must  differ,  not 


Noi'E. — For  another  case  in  this  series  as 
to  Injunction  to  restrain  blowln&r  of  factory 
whistle,  sec  Hill  v.  McBurney  Oil  &  Fertiliser 
Co.  52  L  R.  A.  39S. 

As  to  Tight  to  injunction  or  damages  for 
discomfort  caused  by  noise  generally,  see.  In 
this  series,  Gainesville.  H.  &  W.  R.  Co.  v.  Hall, 
9  L.  R.  A.  298;  Wylle  v.  Elwood,  9  L,  R.  A. 
726;  Powell  v.  Bentley  &  G.  Furniture  Co.  12 
L.  R.  A.  53,  and  note;  Jones  v.  Erie  &  W. 
Valley  R.  Co.  17  L.  R.  A.  758;  Austin  v. 
Augusta  Terminal  R.  Co.  47  L.  R.  A.  755 ; 
Chicago  G.  W.  R.  Co.  v.  First  M.  H.  Church, 
50  L.  R.  A.  488;  Louisville  &  N.  Terminal  Co. 
V.  Jacobs,  61  L.  R.  A.  188 :  and  Froellcher  v. 
Oswald  Iron  Works.  64  L.  U.  A.  228. 
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merely  in  degree,  but  likewiiie  in  kind,  from 
that  sustained  by  the  general  public. 

14  Enc.  PL  &  Pr.  pp.  1005,  1145;  21  Am. 
A  Eng.  Enc.  Law,  2d  ed.  pp.  713,  714. 

The  whole  matter  should  be  left  to  a  jury. 

Atty.  Oen.  v.  Blount,  11  N.  C.  (4  Hawks) 
384,  15  Am.  Dec.  526;  Clark  v.  Lawrence, 
59  N.  C.  (6  Jones,  Eq.)  83,  78  Am.  Dec. 
241;  Simpson  v.  Justice,  43  N.  C.  (8  Ired. 
£q.)  115;  Ellison  v.  Washington,  58  N.  G. 
(5  Jones,  Eq.)  57,  75  Am.  Dec.  430;  Barnes 
V.  Calhoun,  37  N.  C.  (2  Ired.  Eq.)  199; 
Powell  V.  Bcntley  d  O.  Furniture  Co.  34  W. 
Va.  804,  12  L.  R.  A.  53,  12  S.  E.  1085;  14 
Enc.  PI.  &  Pr.  pp.  1131,  1132;  Irwin  v. 
Dixion,  9  How.  10,  1-3  L.  ed.  25;  Shields  v. 
.Arndt,  4  N.  J.  Eq.  235. 

Unless  the  nuisance  has  been  previously 
established  at  law,  it  must  be  "a  strong  and 
mischievous  case  of  pressing  necessity"  to 
entitle  the  party  to  an  injunction. 

St.  James  Church  v.  Arrington,  36  Ala. 
546,  76  Am.  Dec.  332;  Nelson  v.  Milligan, 
151  HI.  462,  38  N.  E.  239;  Atty.  Oen.  ex  rel. 
Eason  v.  Perkins,  17  N.  C.  (2  Dev.  Eq.)  38. 

Private  rights  must  yield  to  public  con- 
Tenience. 

Daughtry  v.  Warren,  85  N.  C.  137;  Dor- 
sey  v.  Allen,  85  N.  C.  361,  39  Am.  Rep.  704. 

Town  dwellers  must  take  the  good  with 
the  bad,  and  this  includes  noise,  dust, 
smoke,  etc. 

Hyatt  V.  Myers,  73  N.  C.  232. 

Montgomery,  J.,  delivered  the  opinion 
of  the  court: 

This  action  was  brought  by  the  plaintiff 
against  the  defendant  for  the  recovery  of 
damages  alleged  to  have  been  sustained  by 
means  of  a  nuisance  maintained  by  the  de- 
fendant, and  to  have  the  nuisance  abated 
by  injunctive  process.  The  injury  for  which 
damages  are  claimed  is  alleged  to  be  to  the 
health  of  the  plaintiff's  family  and  himself, 
and  the  nuisance  the  blowing  of  a  steam 
whistle  at  the  early  hours  of  4:30,  5:30, 
and  5:50  o'clock  a.  if.,  for  the  space  of 
from  two  to  seven  minutes  duration.  Tlie 
whistle  is  attached  to  the  engine  of  the  de- 
fendant company,  and  its  blasts  are  declared 
to  be  *'long,  shrill,  shrieking,  discordant, 
startling,  terrific,  awakening  the  plaintiff 
and  his  family,  disturbing  his  and  their 
sleep,  and  seriously  interfering  with  the 
reasonable  enjoyment  of  their  home,  and 
seriously  impairing  their  health.  Before 
the  defendant  had  answered,  the  plaintiff 
served  a  notice  upon  defendant  that  a 
motion  would  be  made  before  the  judge  of 
the  district  for  an  order  restraining  the  de- 
fendant from  blowing  the  whistle  of  its 
engine  between  the  hours  of  9  p.  m.  and 
6:30  A.  M.  Upon  the  plaintiff's  complaint 
and  affidavits  and  the  defendant's  affidavits 
67  L.  R.  A. 


the  motion  was  denied,  and  the  plaintiff  ap^ 
pealed. 

From   the   plaintiff's  complaint  and   affi- 
davits  there   was   evidence   going   to  show 
that  for  years  the  defendant's  whistle  had 
been  blown  at  4:30,  5:30,  and  5:50  o'clock 
A.   M. ;    that  the  blasts   were   from   two   to 
seven  minutes  long;   that  they  were  shrill, 
startling,  shrieking,  and   terrific;   that  the 
night's   rest  of  the    plaintiff    and    several 
other  families  was  broken  up  by  the  blasts 
of   the    whistle,   the   plaintiff's   health    im- 
paired, and  numbers  of  other    families    af- 
fected with  nervousness.     The  evidence  of 
the  plaintiff  further  tended  to  show  that  the 
property  of  the  plaintiff  and  others,  situ- 
ated as  his  and  theirs  was  in  respect  to  the 
mill,  had  depreciated  in  value  by  reason  of 
the  blowing  of  the  whistle.     The  evidence 
afforded  by  the  affidavits  of   the   defendant 
tended  to  show    that    the    blowing  of  the 
whistle  did  not  disturb  the  sleep  of  the  af- 
fiants,   or    produce    discomfort     in     their 
homes;  that  the  blasts  of  the  whistle  were 
useful  to  the  defendant  in  the  conduct  of 
its  business;  that  the  property  in  the  neigh- 
borhood had  not  been  impaired    in    value: 
that  the  evidence  contained  in  plaintiff's  af- 
fidavits was  that  of  his  friends  and  kins- 
people,  and  that  his  health  had  not  been  af- 
fected by  the  blasts  of  the  whistle,  but  was 
due  to  other  causes,  he  being  an  extremely 
nervous  and  excitable  man.     We  think  hia 
honor  was  right   in  refusing  to  grant  the 
injunction.      The    blowing    of    whistles    at 
factories  to  regulate  and  direct  the  order  of 
work   may    be     necessary    to     the     proper 
conduct  of  business;   certainly  it  is  not  a 
nuisance  per  se.     Such   sounds  and   noises 
as  these  whistles  are    capable    of    making 
can    become    nuisances,    however,    and    the 
protecting  arm  of  the  law  can  be  invoked  to 
prevent  such.    Injury  to  health  and  destruc- 
tion of  the  comforts  of  one's  home  can  be 
accomplished    by    frightful    noises  just  as 
well  as  by  means  of   noxious   and  offensive 
odors.     Dor  sey  v.  AlUn,  85  N.  C.  358,  39 
Am.  Rep.  704.     But  the  courts  are  always 
slow  to  interfere  by  injunction  in  the  con- 
duct   and    management    of   business    enter- 
prises.    Of  course,  where  a  nuisance  is  es- 
tablished by  the  evidence,  no  private  enter- 
prise for  the  mere  purpose  of  bringing  gain 
to  its  owner  can  be  allowed  to  destroy  one's 
home  or  to  impair  his  health.    Both  are  ir- 
reparable injuries,  and  no  damage  can  com- 
pensate a  man  for  the   destruction  of  his 
home  or  for  the  undermining  of  his  health. 
Clark  V.  Lawrence,  59  N.  C.  (6  Jones,  Eq.) 
83,  78  Am.  Dec.  241;  Barnes  v.  Calhoun,  37 
X.  C.    (2  Ired.  Eq.)    199.     In    the    present 
case,  however,  the  evidence  does  not  satisfy 
us  that  the  blowing  of  the  w^histle  by  the  de- 
fendant amounted  to  a  nuisance.    In  such  a 
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case  under  the  old  practice — that  is,  where 
the  court  of  equity  was  not  satisfied  upon 
all  the  evidence  that  the  thing  complained 
of  was  a  nuisance — there  would  be  no  inter- 
ference or  action  until  the  fact  of  nuisance 
had  been  established  by  law,  Bimpaon  ▼. 
Justiccy  43  N.  C.  (8  Ired.  Eq.)  116.  So 
here  we  think  the  jury,  by  their  verdict, 
ought  to  pass  upon  the  evidence,  and  find, 
under  the  instructions  of  the  judge,  whether 
or  not  the  manner  in  which  the  whistle  is 
blown  was  a  nuisance;  that  is,  whether  or 
not  the  plaintiff's  health  and  home  have 
been  impaired  and  injured  by  the  blowing 
of  the  whistle. 
No  error. 


Willie  Hall  GREEN,  by  Next  Friend,  Appi,, 

V. 

WESTERN    UNION    TELEGRAPH    COM- 

PANY. 

(136   N.    C.   489.) 

1.  Failure  of  a  t«lesrapli  comv»anT  to 
deliver  a  messase  properly  addressed, 

which  requests  the  sendee  to  meet  a  train 
to  arrive  on  the  night  of  the  transmission  of 
The  message,  until  It  Is  called  for  by  the 
sendee  at  company's  office  on  the  followiag 
day,  raises  a  presumption  of  negligence. 

2.  IVesrltvence  In  the  tranMiiitsBion  of  a 
teleirram  !■  ahoipvii  by  the  making  of  such 
a  change  in  the  name  of  the  sendee  that  a 
person  answering  to  the  substituted  name 
cannot  be  found. 

8.  A  telegraph  company  niay  be  held 
liable  for  damagreii  for  mental  an- 
KnlMh  where,  by  reason  of  its  failure  to  de- 
liver a  telegram,  friends  fail  to  meet  a  six- 
teen-year-old girl  who  arrives  after  midnight 
in  a  strange  city  and  is  compelled  to  drive 
two  miles  in  company  with  a  strange  driver 
in  search  of  their  residence. 

(November  15,  1904.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Halifax  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  failure  promptly  to 
deliver  a  telegram.    Reversed. 

Statement  by  Douglas,  J.: 

The  material  facts  are  thus  briefly  stated 


I  by  the  defendant:  This  is  the  plaintiff's  ap- 
peal from  a  judgment  si:staining  the  defend- 
ant's demurrer.  The  complaint  states  that 
the  plaintiff  was  a  girl  of  16,  living  in  Wel- 
don,  the  daughter  of  Isaac  E.  Green.  That 
the  defendant  telegraph  company  maintained 
offices  at  Weldon  and  Columbia,  and  on  Sep- 
tember 23,  1003,  she  left  Weldon  to  go  to 
Spartanburg,  S.  C,  via  Columbia,  and  that 
it  was  necessary  for  her  to  remain  over  In 
Columbia  during  the  night.  That  the  agent 
of  the  defendant  company  at  Weldon  was 
acquainted  with  the  young  lady  and  her 
father,  and  the  father  informed  the  agent 
that  he  greatly  desired  some  one  to  meet  his 
daughter  in  Columbia.  That,  immediately 
after  the  train  on  which  the  young  lady  was 
traveling  left  Weldon,  her  father,  Dr.  Green, 
delivered  the  following  message  to  the  de- 
fendant's agent  in  Weldon,  directed  to:  "Mrs. 
J  no.  B.  Lee,  2010  Main  Street,  Columbia,  S. 
C:  Willie  leaves  here  on  Coast  Line  train 
39  to-day.  Meet  her.  [Signed]  I.  E.  Green." 
This  message  was  taken  in  Columbia  as  ad- 
dressed to  "Mrs.  Knoblee,  2010  Main  street," 
and  was  not  delivered  until  the  next  morn- 
ing, when  Mrs.  John  B.  Lee  inquired  for  it 
at  the  telegraph  office  at  Columbia.  The 
plaintiff,  Miss  Willie  Green,  arrived  in  Co- 
lumbia about  12  o'clock  the  same  night,  and 
found  no  one  to  meet  her.  She  was  naturally 
disturbed  and  anxious.  The  conductor  put 
her  in  charge  of  the  colored  matron  at  the 
station  in  Columbia,  the  matron  secured  a 
hack,  and  after  some  delay  she  was  drivon 
to  the  house  of  her  friend  Mrs.  Lee.  That, 
by  reason  of  this  negligence  upon  the  part 
of  the  defendant,  the  plaintiff  suffered  men- 
tal angui-'h.  Upon  this  the  defenJsuit 
demurred  to  the  complaint,  for  that  it  did 
not  state  facts  sufficient  to  constitute  a 
cause  of  action  which,  under  the  circum- 
stances set  forth,  entitled  the  plaintiff  to 
recover  damages  for  so-called  mental  an- 
guish, and  that  the  disappointment  and  an- 
noyance which  the  plaintiff  calls  ''mental 
anguish,"  arising  under  the  circumstances 
set  out  in  the  complaint,  is  not  a  legal 
ground  for  damages  for  mental  anguish.  His 
honor  sustained  the  demurrer,  and  the  plain- 
tiff appealed. 


Note. — For  conflicting  authorities  as  to  right 
to  recover  damages  for  mental  anguish  on  ac- 
count of  default  of  telegraph  company,  see  note 
to  Western  U.  Teleg.  Co.  v.  Rogers,  13  L.  R.  A. 
859. 

For  subsequent  cases  in  this  series  sustaining 
the  right,  see  also  in  this  series  Mentzer  v. 
Western  U.  Teleg.  Co.  28  L.  R.  A.  72 ;  Cashion 
V.  Western  U.  Teleg.  Co.  45  L,  R.  A.  160 ;  Gray 
V.  Western  U.  Teleg.  Co.  56  L.  R.  A.  301 ;  West- 
ern U.  Teleg.  Co.  v.  Crocker,  50  L.  R.  A.  398; 
Cowan  V.  Western  U.  Teleg.  Co.  64  L.  R.  A. 
545,  and  Barnes  v.  W'estern  U.  Teleg.  Co.  65 
Lt.  R.  A.  666* 
67  L.  R.  A. 


For  cases  denying  the  right,  see  Wilcox  v. 
Richmond  &.  D.  R.  Co.  17  L.  R.  A.  804 ;  Connell 
V.  Western  U.  Teleg.  Co.  20  L.  R.  A.  172 ;  West- 
ern U.  Teleg.  Co.  v.  Wood,  21  L.  R.  A.  706 ;  In- 
ternational Ocean  Teleg.  Co.  v.  Saunders,  21 
L.  R.  A.  810 ;  Francis  v.  Western  U.  Teleg.  Co. 
25  L.  R.  A.  406;  Morton  v.  Western  U.  Teleg. 
Co.  32  L.  R.  A.  735 ;  Peay  v.  Western  U.  Teleg. 
Co.  30  L.  R.  A.  463;  Western  U.  Teleg.  Co.  v. 
Robinson,  34  L.  R.  A.  431  ;  Western  U.  Teleg. 
Co.  V.  Ferguson,  54  L  R.  A.  846:  Connelly  v. 
Western  U.  Teleg.  Co.  56  L  R.  A.  663.  and 
Robinson  v.  Western  V,  Teleg.  Co.  57  L.  R.  A. 
611. 
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Messrs,  W.  E.  Daniel,  Murray  AlleBt 
and  Day  A  Bell,  for  appellant: 

The  true  view  which  peeins  to  sustain  the 
right  of  action  is  one  which  elevates  the  ques- 
tion above  the  plane  of  mere  privity  of  con- 
tract, and  places  it  where  it  belongs — ^upon 
the  public  duty  which  a  telegraph  company 
owes  to  any  per^ion  beneficially  interested  in 
the  message,  whether  the  sender  or  his  prin- 
cipal wheiv  he  is  agent,  or  the  receiver  or 
his  principal  where  he  is  agent. 

Thompson,  Electricity,  9  427;  Cashion  ▼. 
Western  U,  Telcg.  Co.  124  N.  C.  459,  45  L. 
R,  A.  160,  32  S.  E.  746;  Landie  v.  Western 
U.  Teleg.  Co.  124  N.  C.  628,  32  S.  E.  886; 
Western  U.  Teleg.  Co.  v.  Mellon,  96  Tenn. 
70.  33  S.  W.  725 ;  Gray  v.  Western  U.  Teleg. 
Co.  108  Tenn.  39,  56  L.  R.  A.  311,  91  Am. 
St.  Kep.  700,  64  S.  W.  1003. 

Damages  which  are  caused  solely  by  men- 
tal anguish  by  reason  of  the  neglect  of  a 
tolegrnph  company  to  transmit  a  message 
are  recoverable  in  an  action  against  such 
company  for  its  neglect. 

Young  v.  Western  U.  Teleg.  Co.  107  N.  C. 
370.. 9  L.  R.  A.  669,  22  Am.  St.  Rep.  883, 
11  S.  E.  1044;  Bi-ight  v.  Western  U.  Teleg. 
Co.  132  X.  C.  317,  43  S.  E.  841. 

Such  damages  are  compensatory. 

Mevfzer  v.  Western  U.  Teleg.  Co.  93  Iowa, 
752,  28  L.  It  A.  72,  57  Am.  St.  Rep.  294, 
62  N.  W.  1. 

Whether  the  injurious  consequences  nuiy 
have  been  reai*onably  expected  to  follow 
from  the  commission  of  the  act  is  not  at  all 
determinative  of  the  liability  of  the  person 
who  committed  the  act  to  respond  to  the 
person  suffering  therefrom. 

Mentzer  v.  Western  U.  Teleg.  Co.  93  Iowa. 
752,  28  L.  R.  A.  72,  57  Am.  St.  Rep.  294, 
62  N.  W.  1;  Cooley,  Torts,  §§  646,  647; 
Gray,  Communication  by  Telegraph,  §S  81, 
82 ;  Wharton,  Neg.  9  767 ;  Sutherland,  Dam- 
ages, §  980;  Cowan  v.  Western  U.  Teleg. 
Co.  122  iowa,  379,  64  L.  R.  A.  545,  101  Am. 
St.  Rep.  2()S.  08  N.  W.  281;  Shearm.  & 
Redf.  Neg.  §  605;  Young  v.  Western  U. 
Teleg.  Co.  107  N.  C.  373,  9  L.  R.  A.  669,  22 
Am.  St.  Rep.  883,  11  S.  E.  1044. 

Mental  .suffering,  as  an  element  of  com- 
pensatory damages,  is  not  peculiar  to  ac- 
tions against  t^^iegraph  companies. 

ahepard  v.  Chicago  R.  I.  d  P.  R.  Co.  77 
Iowa,  54,  41  N.  W.  664;  Terwilliger  v. 
Wands,  17  N.  Y.  54,  72  Am.  D?c.  420; 
Fisher  v.  Hrmilton,  49  Ind.  341;  Stew- 
art ▼.  Maddox,  63  Ind.  51;  Craker  ▼. 
Chicago  d-  A.  W.  R.  Co.  36  Wis.  657,  17  Am. 
Rep.  504;  Young  v.  Western  U.  Teleg.  Co. 
107  N.  C.  384,  9  L.  R.  A.  669,  22  Am.  St. 
Rep.  883,  11  S.  E.  1044;  Cowan  v.  Western 
U.  Telcg.  Co.  122  Iowa,  370,  64  L.  R.  A. 
.^45.  101  Am.  St.  Rep.  268,  98  N.  W.  281; 
<J7  L.  R.  A. 


Landie  v.  Western  U.  Teleg.  Co.  124  N.  C. 
528,  32  S.  E.  880. 

Recovery  for  mental  suffering  is  not  lim- 
ited to  cases  in  which  the  telegram  relates 
to  sickness  or  death. 

Young  v.  Wjestei-n  U.  Teleg.  Co.  107  N.  C. 
370,  9  L.  R.  A.  6G9,  22  Am.  St.  Rep.  883,  11 
S.  E.  1044;  Shearm.  &  Redf.  Neg.  §  605; 
Thompson  v.  Western  U.  Teleg.  Co.  107  N. 
C.  449,  12  S.  E.  427 ;  Sherrill  v.  Western  U. 
Teleg.  Co.  110  N.  C.  056,  21  S.  E.  429; 
Havener  v.  Western  U.  Teleg.  Co.  117  N.  C. 
540,  23  S.  E.  457;  Sherrill  v.  Western  U. 
Teleg.  Co.  117  N.  C.  352,  23  S.  E.  277; 
Cashion  v.  Western  U.  Teleg.  Co.  123 
N.  C.  267,  31  8.  E.  493,  124  N.  C. 
459,  45  L.  R.  A.  160,  32  S.  £.  746; 
Lyne  v.  Western  U.  Teleg.  Co.  123  N.  C. 
129,  31  S.  E.  350;  Landie  v.  Western  V. 
Teleg.  Co.  124  N.  U.  528,  32  S.  E.  886 ;  Ken- 
non  V.  Western  U.  Teleg.  Co.  126  N.  C.  232. 
35  S.  E.  468;  Laudie  v.  Western  U.  Teleg. 
Co.  126  N.  C.  431,  78  Am.  St.  Rep.  668,  35 
S.  E.  810;  Darlington  v.  Western  U.  Teleg. 
Co.  127  N.  C.  448,  37  S.  E.  479;  Sparkman 
V.  Western  U.  Teleg.  Co.  130  N.  C.  447,  41 
S.  E.  881 ;  Lefier  v.  Western  V.  Teleg.  Co. 

131  N.  C.  355.  59  L.  R.  A.  477,  42  S.  E.  819; 
BHght  V.  Western  U.  Teleg.  Co.  132  N.  C. 
317,  43  S.  E.  841 ;  Efird  v.  Western  U.  Teleg. 
Co.  132  N.  C.  207,  43  S.  E.  825;  Higdon  v. 
Western  U.  Teieg.  Co.  132  N.  C.  726,  44  S. 
E.  558;  Meadows  ▼.  Western  U.  Teleg.  Co. 

132  N.  C.  40,  43  S.  E.  512;  Bryan  v.  West- 
ern U.  Teleg.  Co.  133  N.  C.  603,  45  S.  E. 
938;  Bowers  v.  Westei-n  U.  Teleg.  Co.  135 
N.  C.  504,  47  S.  E.  597. 

Messrs.  F.  H.  Busbee  A  Boa  and  R.  C. 
Strons  for  appellee. 

Douslas*  J*>  delivered  the  opinion  of  the 
court : 

The  defendant  in  its  brief  thus  states  the 
question  intended  to  be  presented:  "This 
case  baldly  presents  the  question,  which  it 
has  been  apparent  would  soon  arise,  whether 
the  barriers  are  to  be  thrown  down,  and 
(•very  disappointment,  annoyance,  or  vexa- 
tion which  may  arise  from  a  delay  or  a 
misdirected  telegram  can  be  the  subject  of 
an  action  for  mental  anguish.  In  other 
words,  whether  any  annoyance,  disappoint- 
ment, vexation,  or  anxiety  on  account  of  a 
missing  friend  at  the  station,  or  from  other 
cause,  can  be  dignified  by  the  name  of  *meu- 
tal  anguish,'  and  adjudged  to  rank  in  the 
same  class  with  the  poignant  grief  arising 
from  a  failure  to  reach  the  bedside  of  a 
dying  wife  in  time  to  receive  her  last 
adieus."  We  are  fully  a^'are  of  the  import 
ance  of  the  question  thus  presented,  and 
have  given  it  the  careful  consideration  wluch 
it  deserves.  We  do  not  desire  to  impose  any 
additional  burdens  upon  telegraph  oompa 
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niea  or  require  auy  unnecessary  restrictions, 
but  we  cannot  ignore  the  essential  purposes 
oi  tiieir  creation.  A  telegraph  company  is  a 
quasi    public    corporation — private    in    the 
ownership  of  its  stock,   but   public  in  the 
nature  of  its  duties.     It  has  all  the  powers 
of  a  private  corporation,  such  as  a  separate 
legal    existence,    perpetual    succesHion,    and 
freedom  from  individual  liability,  and  pos- 
sesses, also,  in  addition  thereto,  the  extraor- 
dinary privileges  which  under  our  Consti- 
tution can  be  exercised  only  by  such  corpo- 
rations as  are  organized  for  a  public  pur- 
pose, and  then  only  when  necessary  for  tlie 
pro|)er  fulfillment  of  such  purpose.    Among 
the  extraordinary  privileges  enjoyed  by  such 
corporations  is  the  condemnation  of  private 
property,  which  can  never  be  taken  for  a 
private    purpose.    The    acceptance    of    such 
privileges  at  once  fixes  upon  the  corporation 
the  indelible  impress  of  a  public  usp.  A  tele- 
graph company  is  essentially  public  in  itit 
duties.    Without    such   public   duties   there 
would  be  neither  reason  for  its  creation,  nor 
excuse  for  its  continued  existence,    in  fact, 
being  the  complement  of  Uie  postal  service, 
it  is  one  of  those  great  public  agencies  so 
important  in  }ts  nature  and  far-reaching  in 
its    application    that    some    of    our    wisest 
statesmen  have  deemed  its  continued  owner- 
ship in  private  hands  a  menace  to  public  in- 
terests. Hence  it  follows,  both  upon  reason 
and  authority,  that  the  failure  of  a  tele- 
graph  company  to  promptly  and  correctly 
transmit  and  deliver  a  message  received  by 
it  is  a  breach  of  a  public  duty  imposed  by 
operation  of  law.    In  the  words  of  a  great 
English  judge:   *'A  breach  of  this  duty  is 
a  breach  of  the  law,  and  for  this  breach  an 
action   lies,    founded   on   the   common   law, 
which  action  wants  not  the  aid  of  a  contract 
to  support  it."  This  has  been  expressly  held 
by    this    court    in    Cashion   v.    Western    U. 
Tcleg.  Co.  124  N.  C.  459,  45  L.  R.  A.  160, 
32  S.  E.  746;  Landie  v.  Western  U.  Teleg. 
Co.  124  N.  C.  528,  32  S.  E.  886:  and  Cog- 
dell  V.  Western  U.  Teleg.  Co.  135  N.  C.  431, 
47  S.  E.  4«0. 

The  demurrer  admits  all  the  facts  alleged 
in  the  complaint,  construed  in  the  light  most 
favorable  to  the  plavntilf.  It  is  therefore  ad- 
mitted that  the  message  was  received  by  the 
defendant,  and  not  delivered  until  the  fol- 
lowing day,  when  called  for  by  the  sendee. 
This  of  itself  raises  the  presumption  of  neg- 
ligenoe.  Sherrill  v.  Western  U.  Teleg.  Co. 
no  N.  C.  655,  21  S.  E.  429;  Hendricks  v. 
Western  U.  Teleg.  Co.  120  N.  C.  304,  78  Am. 
St.  Rep.  6.)8,  35  S.  E.  543;  Laudie  v.  West- 
ern U.  Teleg.  Co.  120  N.  C.  431,  78  Am.  St. 
Rep.  668.  35  S.  E.  810;  Rosser  v.  Western 
U.  Teleg.  Co.  130  N.  C.  251,  41  S.  E.  378; 
Hunter  v.  Western  U.  Teleg.  Co.  130  N.  C. 
002,  41  S.  E.  796;  Coydell  v.  Western  U. 
57  L.R.  A. 


Teleg.  Co.  135  N.  C.  431,  47  S.  E.  490.  Aside 
from  this  presumption  we  think  the  facts 
alleged  clearly  tend  to  prove  negligence  on 
the  part  of  the  defendant.  The  telegram  was 
addressed  to  Mrs.  Jno.  B.  Lee,  2010  Main 
street.  The  name  of  the  sendee  was  chancred 
in  transmission  to  Mrs.  Knoblee.  The  de- 
fendant urges  in  excuse  for  such  negligence 
the  similarity  between  the  telegraphic  *'J" 
and  "K.'*  This  is  no  legal  excuse.  Cogdell 
V.  Western  U.  Teleg.  Co.  135  N.  C.  431,  47  S. 
E.  490.  If  the  defendant  adopts  a  code  in- 
trinsically liable  to  such  mistakes,  it  should 
exercise  the  greater  care  in  preventing  them. 
The  defendant's  agents  could  at  least  have 
inquired  at  the  street  address  given  in  the 
telegram.  Such  inquiry  would  doubtless 
have  resulted  in  ascertaining  the  identity  of 
the  sendee.  Such  was  the  result  when  Mrs. 
Lee  called  for  the  telegram  on  the  following 
day.  The  plaintifl  alleges  that  she  suffered 
mental  anguish,  and  this  is  also  admitted 
by  the  nonsuit.  Aside  from  this,  we  think 
the  circumstances  in  which  she  was  placed 
may  well  have  caused  it.  A  girl  16  yejirs  of 
age  finds  herself  after  midnight  in  a  strange 
city,  riding  two  miles  in  a  carriage  with  an 
unknown  driver.  It  is  true,  she  suffered  no 
insult  or  physiciil  injury;  but  the  question 
is,  What  would  be  the  natural  effect  upon 
the  mind  and  nervous  system  of  a  child  of 
her  age?  Nature  offers  no  flower  more  ten- 
der or  more  fair  than  budding  womanhood, 
and  around  it  every  protection  will  be 
thrown  by  the  hand  of  the  law.  The  defend- 
ant wn»  informed  of  the  full  purpose  of  the 
telegram,  and  the  importance  of  its  immedi- 
ate delivery.  It  therefore  remains  only  to 
consider  whether,  under  the  admitted  facts, 
the  plaintiir  is  entitled  to  recover  compensa- 
tory damages  for  the  mental  anguish  she 
may  have  suffered  as  the  direct  result  of  the 
defendant's  negligence.  We  see  no  reason 
why  she  cannot,  and  we  find  no  authority  in 
this  state  to  the  contra rv. 

It  is  said  by  the  defendant  that  "it  does 
not  require  to  be  pointed  out  that  if  the 
barriers  are  once  thrown  down,  and  any 
disappointment,  annoyance,  or  unnecessary 
alarm  occasioned  by  a  delayed  telegram 
shall  be  allowed  to  be  the  subject  of  dam- 
ages, every  barrier  which  the  law  has  erect- 
ed in  the  limitation  of  actions  for  damages 
will  be  thrown  down,  and  the  waters  will  bi* 
out  in  deluge."  We  do  not  think  that  any 
such  result  will  follow  our  decision  in  this 
ease,  but  such  a  possibility  should  not  deter 
us  from  giving  to  the  plaintiff  the  full 
measure  of  justice  to  which  she  is  entitled. 
The  defendajit,  in  its  brief,  quotes  the  fol- 
lowing extract  from  the  decision  of  this 
court  in  Chappell  ▼.  Ellis,  123  N.  C,  on 
page  263,  08  Am.  St.  Uep.  822,  31  S.  E. 
709,  which  we  may  here  repeat:  *'But  it  is 
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urged  that  the  principle  of  the  Caahion  Case, 
II  carried  oui  to  lus  luUest  extent,  would 
directly  lead  to  the  recovery  of  dama^fes  foi 
all  kinds  of  mental  suffering.  It  may  be,  but 
we  feel  compelled  to  carry  out  a  principle 
only  to  its  necessary  and  logical  results,  and 
not  to  its  furthest  theoretical  limit,  in  dis- 
regard of  other  essential  principles.  .  .  . 
We  do  not  feel  at  liberty  to  adopt  any  one 
principle  as  the  sole  guide  of  our  decisions, 
and  to  carry  it  out  to  extreme  and  danger- 
ous limits,  regardless  of  other  great  prin- 
ciples of  justice  and  of  law  so  firmly  estab- 
lished by  reason  and  precedent."  As  we  have 
already  said,  we  are  now  considering  the 
question  of  damages  resulting  from  the 
breach  of  a  public  duty  by  a  quasi  public 
corporation.  How  far  this  principle  may  in 
the  future  be  extended  to  other  corporations 
or  to  other  circumstances,  we  cannot  tell : 
and,  in  the  absence  of  any  matter  before  Ui- 
involving  its  further  consideration,  we  have 
neither  the  right  nor  the  wish  to  limit  or 
extend  its  application,  as  a  pure  matter  of 
legal -speculation.  As  the  cases  come  up,  wc 
will  decide  them  as  best  we  may.  In  the 
meantime  we  will  try  to  confine  our  opinion 
to  the  facts  of  this  case,  and  others  identi- 
cal therewith.  We  may,  however,  say  that 
there  seems  a  material  difl'eronce  between 
an  incidental  tort  by  an  individual  or  a  pri- 
vate corporation,  and  the  breach  by  a  quasi 
public  corporation  of  a  public  duty  relating 
to  the  essential  object  of  its  creation.  The 
exact  nature  of  this  difl'erence  it  is  diflicult 
and  at  present  unnecessary  to  determine. 

It  is  true,  no  ca«e  has  been  called  to  our 
attention  in  which  this  court  has  allowed 
damages  for  mental  anguish  arising  from 
the  failure  to  deliver  a  telegram,  except  in 
cases  relating  to  sickness  or  death.  On  the 
other  hand,  we  are  not  aware  of  anv  case  in 
which  this  court  has  drawn  any  such  dis- 
tinction either  in  the  allowance  or  disal- 
lowance of  damages.  The  nearest  approach 
to  any  such  limitation  that  the  diligence  of 
the  learned  counsel  for  the  defense,  aided 
by  our  own  research,  has  been  able  to  find, 
is  Chappell  v.  Ellis,  123  N.  C.  259,  68  Am. 
St.  Rep.  822,  31  S.  E.  709,  in  which  a  poor 
old  woman,  against  whom  a  writ  of  posses- 
sion had  been  issued,  was  thrown  out  upon 
the  highway.  In  that  case  the  eviction  was 
lawful,  and  it  was  merely  the  unlawful  tak- 
ing of  certain  personal  property,  nearly  all 
of  which  was  soon  after  returned,  that  could 
be  considered  in  the  assessment  of  damages. 
It  is  true,  this  court,  in  distinguishing  that 
case  from  CashioWs  Case,  says:  "Our  opin- 
ion in  Cashimi's  Case  was  hinged  on  the 
solemn  fact  of  death,  and  the  associations 
inseparable  from  the  final  severance  of  all 
earthly  ties  by  an  immortal  spirit.  The  an- 
^lish  of  a  mother  bending  over  the  body  of 
67  L.  R.  A. 


her  child,  every  lock  of  whose  sunny  hair  is 
:'ntwinea  witn  a  heart  string,  and  kis:3ing 
the  cold  lips  that  are  closed  forever,  cannot 
come  within  the  range  of  comparison  with 
my  mental  suffering  caused  by  the  loss  of 
I  pig."  This  language,  correctly  describing 
the  facts  in  Ca>shion*s  Case,  was  used  to 
more  fully  and  forcibly  distinguish  it  from 
ChappelVs  Case,  and  not  as  a  limitation 
upon  the  general  doctrine.  Its  purpose  and 
application  is  apparent  from  the  following 
language  of  the  court  in  the  same  case: 
"The  doctrine  of  mental  suffering  or  'mental 
anguish,'  as  we  prefer  to  call  it,  as  indicat- 
ing a  higher  degree  of  suffering  than  arises 
from  mere  disappointment  or  annoyance, 
ooiitemplates  purely  compensatory  damages, 
;nd,  as  far  as  we  are  aware,  has  never  been 
ipplied  to  ca^es  like  that  at  bar.  This  case 
would  come  under  the  rule  of  exemplary, 
punitive,  or  vindictive  damages,  as  they  are 
N'ariously  denominated.  Such  damages,  which 
look  not  only  to  the  loss  sustained  by  the 
plaintiff,  but  still  more  to  the  conduct  of  the 
defendants,  can  be  allowed  only  where  there 
is  shown,  on  the  part  of  the  defendants,  mal- 
ice, wantonness,  oppression,  brutality,  in- 
sult, gross  negligence,  or  certain  cases  of 
fraud.  .  .  .  We  are  not  insensible  to 
the  pitiable  condition  of  the  plaintiff, 
thrown  upon  the  highway  without  shelter 
and  with  but  little  to  eat;  but  we  must  re- 
member that  her  shelterless  condition,  which 
probably  caused  the  greater  part  of  her  dis- 
tress, was  the  result  of  a  lawful  eviction. 
Charity  would  have  dictated  a  different 
course,  but  that  great  virtue  is  not  enforce- 
able in  a  court  of  law."  Both  before  and 
Fince  that  opinion  was  rendered  this  court 
has  recognized  the  doctrine  in  cases  merely 
of  sickness.  While  one  may  lead  to  the 
other,  there  is  a  vast  difference  between 
sickneRS  and  death,  and  there  seems  no  rea- 
son why  principles  recognized  in  the  former 
should  not  apply  to  kindred  cases  of  equal 
strength  and  importance.  W^hile  we  find  no 
direct  decision  of  the  question  in  any  of  our 
cases,  we  think  that  their  line  of  reasoning 
tends  to  recognize  the  legal  existence  of 
mental  suffering  apart  from  sickness  and 
death.  This  is  especially  so  in  Young  v. 
Western  U.  Teleg.  Co,  107  N.  C.  370.  9  L.  R. 
A.  669,  22  Am.  St.  Rep.  883.  11  S.  E.  1044; 
Morton  v.  Western  II.  Teleg,  Co.  130  X.  C. 
299,  41  S.  E.  484;  Bright  v.  Western  U. 
Teleg.  Co.  132  N.  C.  317,  43  S.  E.  841 :  and 
Bryan  v.  Western  U.  Teleg.  Co.  133  N.  C 
603,  45  S.  E.  938.  In  Cashion  v.  Western 
U.  Teleg.  Co.  123  N.  C.  267,  31  S.  E.  493, 
this  court  quotes  as  follows  from  Shearman 
&  Redfield  on  Negligence,  9  60.5:  "In  case 
of  delay  or  tot4il  failure  of  delivery  of  mes- 
sages relating  to  matters  not  connected  with 
business^  such  as  personal  or  domestic  mat- 
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ters,  we  do  not  think  that  the  company  in 
fault  ought  to  escape  with  mere  nominal 
damages,  on  account  of  the  want  of  strict 
commercial  value  in  such  messages.  Delay 
in  the  announcement  of  a  death,  an  arrival, 
the  straying  or  recovery  of  a  child,  and  the 
like,  may  often  be  productive  of  an  injury  to 
the  feelings  which  cannot  be  easily  estimat- 
ed in  money,  but  for  which  a  jury  should  be 
at  liberty  to  award  fair  damages."  This 
same  language  is  quoted  with  approval  in 
Young  v.  Western  U,  Teleg.  Co.  107  N.  C, 
on  page  373,  9  L.  R.  A.  669,  22  Am.  St.  Rep. 
883,  11  S.  E.  1044. 

In  neitlier  Bnght's  nor  Cashion's  Case 
was  the  plaintiif  the  sendee  of  the  message, 
nor  was  she  deprived  of  the  satisfaction  of 
attending  the  death  or  burial  of  the  de- 
cea.sed.  In  both  cases  she  sued  on  account 
of  the  absence  of  a  relative  to  whom  she 
looked  for  consolation  and  assistance.  The 
death  of  the  deceased  was  the  occasion, 
rather  than  the  cause,  of  the  anguish  for 
which  she  recovered.  In  cases  where  great 
stress  is  laid  upon  the  fact  of  sickness  or 
death,  it  is  with  the  view  of  fixing  the  de- 
fendant with  notice  of  the  importance  of  the 
message  where  it  has  received  no  special  in- 
formation, like  those  cases  where  near  re- 
lationship is  relied  on  simply  to  raise  the 
presumption  of  suffering.  In  Lyne  v.  West- 
em  V,  Teleg.  Co.  123  N.  C.  129,  31  S.  E. 
350,  this  court  says,  on  page  133,  123  N.  C, 
page  351,  31  S.  E.;  "The  same  contention 
[that  the  relation  of  the  parties  was  not 
disclosCcd]  was  made  in  that  case  that  the 
defendant  makes  in  this,  and  the  court  say, 
among  other  things,  'that  the  rule  insisted 
on  by  appellant  is  too  restricted  to  be  safely 
applied  to  communications  sent  by  the  elec- 
tric telegraph.  .  .  .  When  such  com- 
munications relate  to  sickness  and  death, 
there  accompanies  them  a  common-sense 
suggestion  that  they  are  of  importance,  and 
that  the  persons  addressed  have  in  them  a 
serious  interest.' "  In  C<ishion  v.  Western 
U.  Teleg.  Co.  124  N.  C.  459,  45  L.  R.  A.  160, 
32  S.  E.  746  (second  appeal),  this  court 
says  on  page  464,  124  N.  C,  page  162,  45  L. 
■R.  A.,  and  page  747,  32  S.  E.:  "The  tele- 
gram in  question  stated  that  Mr.  Cashion 
had  been  killed  while  at  work,  and,  on  its 
face,  suggested  that  it  was  of  unusual  im- 
portance to  somebody.  The  defendant  knew 
that  somewhere  there  was  a  vacant  chair; 
that  some  one  the  lonely  death  watch  was 
keeping.  Who  or  where,  it  mattered  not  to 
the  defendant,  as  it  had  no  more  right  to 
wrong  one  person  than  another." 

Another  significant  fact  is  the  growing 
tendency  of  judicial  opinion  to  allow  com- 
pensatory damages  for  mental  suffering 
even  when  disconnected  with  any  physical 
suffering.  This  is  forcibly  illustrated  in 
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the  case  of  Osborn  v.  Leach,  135  N.  C.  628, 
66  L.  R.  A.  G48,  47  S.  E.  811,  where  this 
court  holds  that  in  cases  of  libel,  where  the 
statute  forbids  punitive  damages,  actual 
damages  may  be  allowed  for  mental  suffer- 
ing alone.  This  court  says  on  page  633, 
page  651,  66  L.  R.  A.,  and  page  813,  47  S. 
E.:  "This  being  an  action  upon  a  libel 
per  5e,  the  plaintiff  has  a  right  to  recover 
compensatory  damages.  Newell,  Slander  & 
Libel,  43;  Hale,  Damages,  p.  99.  Compen- 
satory damages  include  all  other  damages 
than  punitive,  thus  embracing  not  only  spe- 
cial damages,  as  direct  pecuniary  loss,  but 
injury  to  feelings,  mental  anguish,  and  dam- 
ages to  character  or  reputation.  18  Am.  & 
Eng.  Enc.  Law,  2d  ed.  pp.  1082  et  acq.;  Hale, 
Damages,  106  and  99.  Actual  damages  are 
synonymous  with  compensatory  damages. 
.  .  .  Kewell,  Slander  &  Libel,  830;  18 
Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  1081  et  seq. 
Damages  for  mental  suffering  are  actual  or 
compensatory.  They  "are  not  special  nor 
punitive,  and  are  given  to  indemnify  the 
plaintiff  for  the  injury  suffered.  1  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p,  602.  The  law  in- 
fers actual  or  compensatory  damages  for 
injury  to  the  feelings  and  reputation  of  the 
plaintiff  from  a  libel  calculated  to  humiliate 
hiiii  or  injure  his  reputation  or  character." 

Of  course,  in  cases  merely  of  slander  or 
libel  there  could  be  no  physical  pain  except 
as  the  reaction  of  mental  suffering.  The 
mere  fact  that  a  shock  to  the  feelings  which 
goes  directly  to  the  mind,  without  ever 
touching  the  body,  may  produce  such  re- 
action upon  the  physical  system  as  even  to 
endanger  life  itself  is  per  se  the  surest  proof 
of  the  existence  of  actual  suffering,  and  the 
strongest  argument  for  the  allowance  of 
compensatory  damages.  If  such  suffering 
actually  results  directly  from  the  wrongful 
act  of  the  defendant,  it  would  seem  to  make 
but  little  difference  what  were  the  collateral 
circumstances. 

The  case  at  bar  was  ably  and  elaborately 
argued,  orally  and  by  brief,  on  both  sides; 
and,  in  the  end,  we  find  ourselves  compelled 
to  decide  the  question  upon  the  reason  of  the 
thing,  rather  than  any  weight  of  decided  au- 
thority. Of  course,  we  could  not  look  for 
precedents  where  the  doctrine  of  mental 
anguish  is  not  recognized;  and,  even  where 
it  is,  the  facts  of  the  respective  cases  gen- 
erally fall  short  of  direct  application.  With 
few  exceptions,  as  in  our  own  state,  the  ele- 
ment of  death  or  sickness  appears  directly 
or  indirectly  in  the  case;  but,  as  with  us, 
we  find  no  decision  containing  any  such 
limitation  of  the  doctrine.  The  cases  most 
nearly  in  point  are  those  of  Western  U. 
Teleg.  Co.  v.  Procter,  6  Tex.  Civ.  App.  300, 
25  S.  W.  811,  and  same  plaintiff  in  error  v. 
Taylor   (Tex.  Civ.  App.)    81  S.  W.  69.     In 
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the  latter  case,  filed  April  13,  1904,  and  re- 
affirmed by  the  denial  of  a  rehearincr 
on  June  1,  1904,  it  was  held  (quoting 
the  headnote)  that:  "Where  a  wife  tele- 
graphed to  her  husband  to  meet  her, 
but  owing  to  the  telegraph  company's 
negligence,  the  message  was  not  delivered, 
and  she  arrived  at  the  railroad  station  at 
night,  and  went  to  a  hotel,  where  she  failed 
to  secure  lodging,  owing  to  its  crowded  con- 
dition, and  from  which,  after  a  delay,  she 
voluntarily  went,  escorted  by  a  stranger, 
who  treated  her  with  courtesy,  in  a  search 
for  her  husband,  to  a  second  hotel,  where 
blie  found  him,  she  was  not  entitled  to  dam- 
ages from  the  telegraph  company  f"T  mental 
suffering  accruing  from  the  time  she  reached 
the  iirst  liotei  until  she  found  her  husband." 
We  do  not  very  clearly  understand  the  rea- 
soning of  tliis  case,  nor  do  we  see  the  force 
of  the  apparently  arbitrary  distinction  be- 
t\ieen  the  mental  suffering  incurred  between 
the  depot  and  the  ffi^t  hotel,  and  that  be- 
tween the  first  hotel  and  the  second.  The  lat- 
ter seems  to  have  been  based  upon  the  belief 
of  the  appellate  court  that  in  fact  there  was 
no  such  suffering.  Tlie  point  pertinent  to 
the  case  at  bar  is  that  the  plaintiff  was  al- 
lowed to  recover  compensatory  damages  for 
mental  suffering  disconnected  from  any 
physical  pain  or  attending  circumstances  of 
Sickness  or  death. 

In  Procter's  Case  the  court  held  (quoting 
headnote)  that:  "R.  eloped  with  plaintiff's 
daughter,  aged  15  years,  going  towards  the 
county  seat  to  procure  license  and  be  mar- 
ried. Plaintiff  at  once  telegraphed  the  coun- 
ty clerk,  stating  the  girl's  age  and  forbid- 
ding the  issuance  of  license;  but,  through 
negligent  delay  in  the  delivery  of  the  mes- 
sage, it  did  not  reach  the  clerk  until  after 
the  license  had  been  issued  and  the  parties 
married.  Held,  that  plaintiff  was  entitled 
to  recover  of  the  telegraph  company  dam- 
ages for  the  loss  of  his  daughter's  services 
up  to  the  age  of  18,  and  also  for  the  mental 
distress  involved."  In  that  case  the  court, 
on  page  304,  6  Tex.  Civ.  App.,  page  813,  25 
S.  W.,  says:  "We  think,  also,  that  he  was 
entitled  to  recover  for  the  mental  distress 
involved.  We  cannot  distinguish  this  case, 
in  principle,  from  the  case  of  Stuart  v. 
Western  U.  Teleg,  Co.  66  Tex.  584,  59 
Am.  Bep.  G23,  18  S.  W.  351  [relating  to 
sicknef^s  and  death],  and  that  line  of  deci- 
sions. The  solicitude  ot  a  parent  for  the 
welfare  of  an  only  daughter  of  tender  years, 
committed  to  his  care  both  by  nature  and 
law,  is  certainly  not  less  substantial  than 
the  affection  of  one  brother  for  another." 

Although  not  a  telegraphic  case,  we  are 
much  impressed  with  the  reasoning  of  the 
court  in  Missouri  P.  R.  Co.  v.  Kaiser,  82  Tex. 
144,  18  S.  W.  305,  where  a  girl  16  years  of 
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age,  accompanied  only  by  a  girl  companion^ 
was  ejected  from  the  train  at  a  small  town 
where  she  was  a  stranger,  and  where  she 
remained  an  hour  before  she  was  discovered 
by  friends.  The  court  therein  says:  "It  is 
contended  that  the  court  erred  in  refusing 
a  special  charge  asked  by  the  defendant  to 
the  effect  that  plaintiff  could  not  recover  for 
mental  suffering  arising  from  any  supposed 
or  anticipated  danger,  because  there  was  no 
aggravation  attending  her  leaving  the  train, 
nor  in  the  action  of  the  conductor,  and  that, 
such  being  the  case,  she  could  only  recover 
foi  inconvenience,  loss  of  time,  labor,  and  ex- 
pense of  reaching  her  destination.  We  do  not 
think  that  this  charge  should  have  been 
given.  We  do  not  think  that  the  mental 
condition  of  the  plaintiff  can  be  properly  con- 
sidered as  arising  'from  a  supposed  or  antici- 
pated danger.'  The  circumstances  of  two  in- 
experienced girls,  unaccustomed  to  traveling, 
suddenly  ejected  from  a  train  at  a  small  rail- 
road station,  where  they  were  entire  stran- 
gers, and  contrary  to  provisions  made  for 
their  safety  by  their  careful  parents,  were 
well  calculated  to  rouse  in  their  minds  feel- 
ings of  insecurity  and  danger  that  would  not 
have  been  properly  characterized  by  referring 
to  them  in  a  charge  as  merely  'supposed  or 
anticipated.'"  This  language  singularly  fits 
the  case  at  bar. 

In  the  recent  case  of  Oillespie  v.  Brookltfn 
Heights  R.  Co,  178  N.  Y.  347,  66  L.  R.  A.  618, 
102  Am.  St.  Rep.  503,  70  N.  &.  857,  decided 
April  26,  1904,  the  court  of  appeals  of  New 
York  in  an  able  and  learned  opinion,  held 
that  a  passenger  on  a  street  car  can  recover 
from  the  company  for  injuries  to  her  feelinga 
caused  by  the  insulting  language  of  the  con- 
ductor; and  that  such  damages  are  compen- 
satory and  not  exemplary.  The  opinion  quotes 
with  approval  the  following  language  from 
Thompson  on  Negligence,  S  3288 :  "Damages 
given  on  the  footing  of  humiliation,  mortifi- 
cation, mental  suffering,  etc.,  are  compensa- 
tory, and  not  exemplary  damages.  They  are 
given  because  of  the  suffering  to  which  the 
passenger  has  been  wrongfully  subjected  by 
the  carrier.  The  quantum  of  this  suffering- 
may  not,  and  generally  does  not,  depend  at 
all'  upon  the  mental  condition  of  the  carrier's 
servant, — whether  he  acted  honestly  or  dis- 
honestly, with  or  without  malice."  Further 
on  in  the  opinion  the  court  uses  the  fol- 
lowing language:  "Humiliation  and  indig- 
nity are  elements  of  actual  damages,  and 
these  may  arise  from  a  sense  of  injury  and 
outraged  rights  in  being  ejected  from  a  rail 
road  train  without  regard  to  the  manner  in 
which  the  ejection  was  effected,  though  only 
done  through  mistake."  The  court  also  says: 
"Tne  relation  between  a  carrier  and  its  pas- 
senger is  more  than  a  mere  contract  rela- 
tion, as  it  may  exist  in  the  absence  of  any 
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«)ntract  whatsoever.  Any  person  rightfully 
on  the  cars  of  a  railroad  company  is  entitled 
t«i  protection  by  the  carrier,  and  any  breach 
of  its  duty  in  that  respect  is  in  the  nature 
of  a  tort,  and  recovery  may  be  had  in  an  ac- 
tion of  tort  as  well  as  for  a  breach  of  the 
contract."  We  have  quoted  from  this  opinion 
because  it  unequivocally  asserts  the  princi- 
ple that  a  plaintiff  can  recover  in  tort  com- 
pensatory damages  for  purely  mental  suffer- 
ing, without  any  physical  pain  whatever,  re- 
sult i)ig  from  the  breach  of  public  duty  by  a 
common  carrier.  Telegraph  and  railroad 
companies  are  in  their  nature  essentially 
sirfiilar,  as  being  quasi  public  corporations 
organized  for  a  public  purpose,  and  fixed 
with  a  public  use.  For  the  breach  of  a  public 
duty  they  are  both  liable  in  tort,  and  we  see 
no  reason  why  similar  injuries  arising  from 
such  breach  of  duty  should  not  be  governed 
by  similar  principles.  That  it  is  well  settled 
in  railroad  cases  is  abundantly  shown  by  the 
authorities  cited  in  the  last-named  case,  and 
we  think  that  those  authorities  are  applica- 
ble by  analogy  to  the  case  at  bar.  For  this 
reason,  we  have  not  deemed  it  necessary  to 
cite  the  decisions  allowing  compensatory 
damages  for  mental  suffering,  without  any 
physical  pain,  in  such  cases  as  seduction, 
breach  of  promise,  slander  and  libel,  mali- 
cious arrest  and  prosecution,  false  imprison- 
ment, criminal  conversation,  and  kissing  a 
female  against  her  will. 

The  defendant  apparently  relies  upon  the 
case  of  McAllen  v.  Western  U,  Teleg.  Co.  70 
Tex.  243,  7  S.  W.  715,  where  the  plaintiff 
sent  a  telegram  to  his  father,  who  lived  75 
miles  from  a  railroad,  to  send  the  familv 
carriage  to  take  him  home.  The  message 
was  not  delivered,  and  the  carriage  was  not 
sent,  whereupon  the  plaintiff  took  up  the 
idea  that  "some  dreadful  calamity  had  be- 
fallen his  father."  He  thereupon  took  pas- 
sage in  a  "jerkey"  and  on  a  buckboard,  and 
subsequently  sued  the  telegraph  company 
for  mental  anguish  as  well  as  physical  suf- 
fering. The  court  held  that  neither  the  im- 
aginary death  of  his  father,  nor  the  bouncing 
of  the  buckboard,  was  within  the  contempla- 
tion of  the  parties.  That  case  has  no  appli- 
cation to  the  one  at  bar,  coming  clearly  with- 
in the  rule  laid  down  in  Bowers  v.  Western 
U.  Teleg.  Co.  136  N.  C.  504,  47  S.  E.  697. 

We  are  struck  with  the  phrase  so  often 
used — notably  by  Joyce  on  Electric  Law — 
"Telegrams  as  to  sickness,  death,  or  the 
like."  The  meaning  of  the  last  three  words 
is  not  defined,  but  there  is  an  unwelcome 
suggestion,  upon  which  the  mind  refuses  to 
dwell,  of  what  might  happen  to  a  defenseless 
girl  in  the  deserted  streets  of  a  city  at  mid- 
night, that  may  well  be  likened  to  death  it 
selif. 

In  this  connection  we  have  endeavored  to 
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ascertain  the  latest  decisions  of  the  courts 
of  the  different  states  upon  this  subject. 
When  we  remember  that  this  doctrine  of 
mental  anguish  in  telegraph  cases  is  of  re- 
cent origin,  having  theretofore  been  deemed 
contrary  to  the  principles  oi  the  common 
law,  and  has  made  constant  progress  in  op- 
position to  the  preconceived  ideas  of  courts 
and  jurists,  it  seems  that  it  must  possess 
much  inherent  strength  and  merit.  This  is 
especially  evident  from  the  actions  of  certain 
courts,  some  of  them  of  the  highest  reputa- 
tion, which,  while  denying  the  doctrine  in 
telegraph  cases  that  damages  for  mental  suf- 
fering may  be  recovered  in  the  absence  of 
physical  pain  or  injury,  allow  it  in  cases 
of  a  kindred  nature,  such,  for  instance,  ns  in- 
sulting or  humiliating  a  passenger.  The  fol- 
lowing is  the  present  status  of  the  doctrine 
in  the  different  states,  as  far  as  we  have  been 
able  to  ascertain. 

Its  history  in  the  state  of  Texas,  where  it 
was  first  specifically  announced,  may  be 
briefly  stated  as  follows:  The  first  ca.«e  in 
that  court  is  the  celebrated  one  of  So  Relle 
V.  Western  U.  Teleg.  Co.  55  lex.  308,  40  Am. 
Rep.  805.  There  it  was  held  that  there  could 
be  a  recovery  in  such  cases.  The  next  enses 
were  Oulf,  C.  d  8.  F.  R.  Co.  v.  Levy,  50  Tex. 
542,  46  Am.  Rep.  269,  and  59  Tex.  663,  46 
Am.  Rep.  278.  These  cases  were  construed  by 
the  profession  as  in  some  respects  modify- 
ing the  doctrine  in  the  first  case.  The  ques- 
tion again  arose  in  Stuart  v.  Western  U. 
Teleg.  Co.  66  Tex.  580,  59  Am.  Rep.  623,  18 
S.  W.  361,  and  the  rule  announced  in  ASfo 
Relic's  Case  was  followed.  That  case  was 
very  thoroughly  considered,  and  the  decision 
then  made  has  settled  ttie  law  in  that  state 
upon  the  main  question.  Its  reports  show 
some  50  cases  since  in  which  the  doctrine 
has  been  followed  without  question. 

In  Tennessee  the  doctrine  wa«  first  an- 
nounced in  Wadstoorth  v.  Western  U.  Teleg. 
Co.  86  Tenn.  695,  6  Am.  St.  Rep.  864,  8  S.  W. 
574,  and  has  been  reaffirmed  in  Western  U. 
Teleg.  Co.  v.  Mellon,  96  Tenn.  72,  33  S.  W. 
725,  and  Gray  v.  Western  U.  Teleg.  Co.  108 
Tenn.  39,  56  L.  R.  A.  301,  91  Am.  St.  Rep. 
706,  64  S.  W .  1063. 

In  Alabama  the  doctrine  was  expressly 
recognized  in  Western  U.  Teleg.  Co.  v.  Hen- 
dersony  89  Ala.  510,  18  Am.  St.  Rep.  148,  7 
So.  410,  but  seems  to  have  been  somewhat 
modified  in  the  more  recent  case  of  Western 
U.  Teleg.  Co.  v.  Crumpton,  138  Ala.  632,  36 
So.  617,  which  appears  to  be  the  latest  deci- 
sion upon  the  subject. 

In  Kentucky  the  leading  case  in  which 
such  damages  are  allowed  is  Chapman  ▼. 
Western  U.  Teleg.  Co.  90  Ky.  265.  13  S.  W. 
880.  The  doctrine  is  affirmed  in  the  later 
cases  of  Western  V.  Teleg.  Co.  v.  Van  Cleave. 
107  Ky.  464,  92  Am.  St.  Rep.  366,  54  S.  \V* 
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827,  and  Western  U.  Teleg.  Co.  v.  Fisher, 
107  Ky.  513,  54  S.  W.  830. 

In  Iowa  damages  for  mental  anguish  un- 
accompanied by  physical  pain  are  allowed. 
The  leading  case  is  Mentzer  v.  Western  U. 
Teleg.  Co.  93  Iowa,  752,  28  L.  R.  A.  72,  57 
Am.  St.  Rep.  294,  62  N.  VV.  1,  a  carefully 
considered  case,  which  has  been  widely  cited. 
This  case  stood  as  the  only  expression  of 
til  at  court  upon  the  subject  until  the  recent 
case  of  Cotcan  v.  Went  cm  U.  Teleg.  Co.  122 
Iowa,  379,  «4  L.  R.  A.  545,  101  Am.  St.  Rep. 
268,  98  N.  W.  281. 

In  Ivouisiana  such  damages  are  allowed. 
The  leading  and  most  recent  case  is  Graham 
V.  Western  U.  Teleg.  Co.  109  L:i.  1069,  34 
So.  91. 

In  South  Carolina  they  are  aho  allowed. 
At  first  the  doctrine  was  denied  in  Lemis  v. 
Western  U.  Teleg.  Co.  67  S.  C.  325,  35  S.  E. 
556.  This  case  was  followed  by  an  act  of  the 
legislature  (23  Stat,  at  L.  748;  Civil  Code 
1902,  vol.  1,  §  2223)  permitting  damages  in 
such  cases.  This  statute  was  held  to  be  con- 
stitutional in  Simmons  v.  Western  U.  Teleg. 
Co.  63  S.  C.  429,  57  L.  R.  A.  007,  41  S.  E. 
521,  which  has  subsequently  been  uniformly 
followed. 

In  Nevada  the  doctrine  has  been  recently 
adopted  in  the  case  of  Barnes  v.  Western  U. 
Teleg.  Co.  27  Nev.  438,  65  L.  R.  A.  666,  76 
Pac.  931,  in  an  able  and  learned  opinion  by 
Fitzgerald,  J. 

In  Washington  there  does  not  appear  to 
be  any  decision  upon  a  telegraph  case,  but 
the  principle  is  fully  recognized  in  Dat>is  v. 
Tucoma  R.  d  Power  Co.  35  Wash.  203,  66 
L.  R.  A.  802,  77  Pac.  209,  in  which  telegraph 
cases  are  cited  with  approval. 

The  doctrine  is  denied  in  the  following 
states,  as  is  shown  by  the  most  recent  cases: 

Florida:  International  Ocean  Teleg.  Co.  v. 
Saurifi'vs,  32  Fla.  434,  21  L.  R.  A.  810,  14  So. 
148,  apparently  the  only  case  upon  the  sub- 
ject in  that  state. 

Georgia:  Chapman  v.  Western  U.  Teleg. 
Co.  88  Ga.  703,  17  L.  R.  A.  430,  30  Am.  St. 
Rep.  183,  15  S.  E.  901 ;  Giddens  v.  Western 
U,  Teleg.  Co.  Ill  Ga.  824,  35  S.  E.  638. 

Illinois:  Western  U.  Teleg.  Co.  v.  Haltoniy 
71  111.  App.  63.  The  que^ition  does  not  appear 
to  have  come  before  the  supreme  court  of 
that  state. 

Indiana;  Western  U,  Teleg.  Co.  v.  Fergu- 
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son,  157  Ind.  64,  54  L.  R.  A.  846.  60  N.  E. 
674,  1080. 

Kansas:  West  v.  Western  U.  Teleg.  Co.  39 
Kan.  93,  7  Am.  St.  Rep.  530,  17  Pac.  807,  ap- 
pears to  be  the  latest  telegraph  case  in  that 
state  involving  the  question;  but  that  c.xse 
has  been  reaffirmed  in  Kansas  City,  Ft.  S.  d 
M.  R.  Co,  V.  Dalton,  65  Kan.  661,  70  Pac. 
645. 

Minnesota:  Francis  v.  Western  U.  Teleg. 
Co.  58  Minn.  252,  25  L.  R.  A.  406,  49  Am. 
St.  Rep.  507,  59  N.  W.  1078,  which  is  the 
only  case  in  that  state. 

Mississippi:  Western  U,  Teleg.  Co.  v. 
Rogers,  68  Miss.  748,  13  L.  R.  A.  859, '24 
Am.  St.  Rep.  300,  9  So.  823.  This  ca«e  hajs 
apparently  been  doubted  in  one  or  two  subse- 
quent cases,  which,  however,  are  not  di- 
rectly in  point. 

Oliio:  Morton  v.  Western  U.  Teleg.  Co.  53 
Ohio  St.  431,  32  L.  R.  A.  735,  53  Am.  St. 
Rep.  648,  41  N.  E.  689,  seems  to  be  the  only 
case  in  that  state  involving  the  question. 

West  Virginia:  Davis  v.  Western  U.  Teleg, 
Co.  46  W.  Va.  48,  32  S.  E.  1026. 

Wisconsin:  Summerfield  v.  Western  U. 
Teleg.  Co.  87  Wis.  1,  41  Am.  St.  Rep.  17,  57 
N.  W.  973. 

Virginia:  Connelly  v.  Western  U.  Teleg. 
Co.  100  Va.  51,  56  L.  R.  A.  663,  93  Am.  St. 
Rep.  919,  40  S.  E.  618.  In  this  state  a  stat- 
ute was  passed  upon  the  subject,  which  ap- 
parently failed  of  its  purpose. 

In  the  following  states  there  have  been 
no  decisions  in  telegraph  cases  upon  the  ques- 
tion, BO  far  as  we  have  been  able  to  ascer- 
tain: Arizona,  California,  Colorado,  Connec- 
ticut, Delaware,  Idaho,  Maine,  Maryland, 
Massachusetts,  Michigan,  Montana,  Nebras- 
ka, New  Hampshire,  New  Jersey,  New  York, 
North  Dakota,  Oregon,  Pennsylvania,  Rhode 
Island,  South  Dakota,  Utah,  Vermont,  and 
Wyoming. 

As  the  primary  doctrine  of  mental  anguish 
in  telegraph  cases  has  been  too  long  and 
firmly  settled  by  this  court  to  be  now  called 
in  question  if  decided  cases  stand  for  aught, 
and  as  we  feel  impelled  by  both  reason  and 
authority  to  apply  these  principles  to  the 
case  at  bar,  the  judgment  of  the  court  below 
is  reversed,  and  the  demurrer  overruled. 

Connor,  J.,  concurs  in  the  result. 


End  of  Cases  in  Book  67. 


Rismi  OF  THE  DECISIONS  PUBLISHED  IN  THIS  BOOK. 


SHOWING  the  Cbanges.  Progress,  and  Development  of  the  Law  during  the  Third  Quar- 
ter of  the  Judicial  Year  Beginning  with  October  1,  1904,  Classified  as  Follows: 


I. 

II. 

III. 

IV. 

V. 

VI. 

VII. 

VIII. 

IX 


Public,  Official,  and  Statutory  Matters. 

Contractual  and  Commercial  Relations. 

Corporations. 

DoMBSTio  Relations. 

Fiduciary  Relations. 

Torts  ;  Nboliobncb  ;  Injuries. 

Property  Rights  ;  Wills  ;  Liens  ;  Deeds. 

Civil  Remedies;  Rules  and  Principles. 

Criminal  Law  and  Practice. 


I.  Public,  OFFiaAL,  and  Statutory  Matters. 


Statutes;  time  for  introduction  of  hill. 

A  bill  which  is  introduced  into  the  legis- 
lature within  the  time  designated  by  the 
Constitution  is  held  properly  to  become  a 
law,  although  the  constitutional  authority 
for  such  legislation  is  not  granted  until 
after  the  expiration  of  the  time  when  bills 
might  constitutionally  be  introduced  for  pas- 
sage at  the  pending  session  of  the  legisla- 
ture.    (Mich.)  965. 

Municipal  corporations. 

That  a  defect  in  a  street  is  part  of  the 
original  plan  of  construction  is  held  not  to 
relieve  the  city  from  liability  for  injuries  to 
travelers,  caused  by  it.     (Wash.)  253. 

A  provision  in  a  contract  for  a  municipal 
improvement  that  the  contractor  shall  re- 
ceive assessment  certificates  against  the 
abutting  property  in  full  compensation  for 
his  labor,  without  recourse  to  the  munici- 
pality, is  held  not  to  relieve  the  city  from 
liability  in  case  it  makes  an  assessment 
which  is  invalid  and  unenforceable.  (Iowa) 
408. 

A  municipal  corporation  which  turns  into 
a  stream  flowing  through  it  surface  water 
falling  within  its  watershed,  and,  for  the 
maintenance  of  the  public  health,  has  cleaned 
its  bed,  is  held  not  to  be  liable  to  a  riparian 
owner  for  failure  to  remove  obstructions 
placed  in  the  stream  by  another  riparian 
owner,  so  that  the  water  is  dammed  back  to 
the  injury  of  thfe  former.     (Mich.)  931. 

Ordinances. 

An  ordinance  declaring  it  unlawful  to 
hold  public  meetings  in  the  streets  of  the 
city  without  the  consent  of  the  municipal 
authorities  is  held  not  to  be  unconstitutional 
as  curtailing  the  liberty  of  speech,  or  mak- 
ing an  arbitrary  discrimination  in  favor  of 
some  persons  against  others.  (Ga.)  803. 
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An  ordinance  providing  that  it  shall  be 
unlawful  for  any  person  maintaining  any 
saloon,  barroom,  or  drinking  shop,  or  any 
apartment  thereto  attached,  to  permit  fe- 
males to  enter  their  said  place  of  business, 
is  held  to  be  unconstitutional.  (Idaho)  808; 

Highways. 
See  also  supra,  Municipal  corporations. 

The  right  of  the  owner  of  the  fee  of  a 
country  highway  to  remove  gravel  from  a 
gravel  bed  within  the  limits  thereof,  where 
this  causes  no  injury  to  the  highway,  and 
the  gravel  is  not  required  for  grading  or 
improving  the  same,  is  sustained.  (Minn.) 
901. 

Voters  and  elections. 

A  statute  prohibiting  the  printing  of  the 
name  of  a  candidate  for  office  in  more  than 
one  column  of  the  official  ballot  is  held  to 
be,  as  to  the  candidate  who  is  the  nominee 
of  a  single  political  party  and  the  nominee 
of  electors  by  petition,  a  reasonable  regula- 
tion of  the  manner  of  exercising  the  right 
ot  suffrage.  (N.  D.)  473. 

That  faction  of  a  county  convention  which 
assembles  at  the  place  designated  by  the 
chairman  and  a  majority  of  the  county  com- 
mittee, organizes,  and  proceeds  to  nominate 
candidates,  is  held  to  be  necessarily  regard- 
ed as  the  regular  representative  of  the  party, 
in  the  absence  of  anything  which  justifies 
delegates  in  refusing  to  attend  at  the  place 
selected.     (S.  D.)  331. 

Ta^es. 

Opportunity  for  contesting,  in  the  ordi- 
nary course  of  justice,  a  charge  imposed 
upon  property  where  cigarettes  are  sold,  is 
held  to  be  sufficient  to  uphold  the  tax  as 
against  the  owner  of  the  property,  without 
notice  to  him  of  its  assessment,  although  he 
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may  not  be  directly  engaged  in  the  business. 
(Iowa)  624. 

The  constitutional  requirement  of  uni- 
formity in  taxation  is  held  not  to  be  vio- 
lated with  respect  to  a  tax  upon  credits  by 
imposing  it  upon  those  which  are  solvent 
only,  leaving  the  debts  due  by  insolvent  per- 
sons untaxed.     (Wis.)  200. 

A  poll  tax  for  street  purposes  upon  male 
inhabitants  between  the  ages  of  twenty-one 
and  fifty,  except  members  of  voluntary  fire 
departments,  is  held  to  contravene  a  consti- 
tutional provision  authorizing  the  legisla- 
ture to  empower  municipal  corporations  to 
levy  taxes  which  shall  be  equal  and  imifonn 
in  respect  to  persons  within  the  jurisdiction 
of  the  body  levying  them.     (Wash.)   280. 

The  amount  of  capital  employed  by  a  cor- 
poration, and  not  its  share  stock,  is  held 
to  be  considered  under  a  statute  imposing  a 
franchise  tax  upon  corporations,  to  be  com- 
puted upon  the  basis  of  the  amount  of  capi- 
tal stock  employed  within  the  state.  (N.  Y.) 
960. 

The  furnishing  of  trading  stamps  by  mer- 
chants to  their  customers  at  the  time  of 
■making  purchases,  in  consideration  of  a 
cash  payment,  is  held  not  to  be  a  business 
\\hich  may  be  sepnrated  from  the  business 
of  selling  the  merchandise,  and  taxed  under 
a  municipal  charter  authorizing  the  classi- 
fication and  taxation  of  business,  trades,  and 
professions  carried  on  within  the  city.  (Ga.) 
795. 

Public  money. 

The  appropriation  of  public  money  for  use 
by  a  private  corporation  organized  to  care 
for  destitute  children  is  held  not  to  be  pre- 
\  en  ted  by  a  constitutional  provision  forbid- 
ding the  giving  or  loaning  of  the  state's 
credit  to  any  corporation.     (Ky.)  815. 

Courts;  mandamus. 

The  right  of  a  court  of  appeals  to  issue 
a  writ  of  mandamus  in  the  exercise  of,  and 
in  aid  of,  its  appellate  jurisdiction,  with- 
out a  prior  invocation  of  that  jurisdiction 
by  appeal  or  writ  or  error,  is  held  sustained. 
(C.  C.  A.  8th  C.)  761. 

Compulsory  vaccination. 

The  right  of  the  legislature,  in  the  exer- 
cise of  its  police  power,  to  authorize  the 
health  authorities  of  a  municipal  corpora- 
tion to  require,  under  penalty,  all  citizens 
to  be  vaccinated,  when,  in  their  discretion, 
it  U  necessary  for  the  public  health  and 
safety,  is  sustained.     (Mass.)  935. 

Intoxicating  liquors. 

Furnishing  liquor  to  a  minor  as  an  act  of 
hospitality  in  one's  home  is  held  not  to  be 
a  violation  of  a  provision  making  it  unlaw- 
ful for  any  person  to  give  such  liquor  to  a 
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minor,  which  is  embraced  within  a  statute 

the  title  to  which  states  that  it  is  to  pro- 
vide for  the  taxation  and  regulation  of  the 
business  of  selling,  furnishing,  and  giving 
liquors.     (Mich.)  424. 

(Conferring  upon  a  municipal  corporation 
power  to  require  licenses  for  the  sale  of  in- 
toxicating liquors  within  4  miles  of  its  cor- 
porate limits  is  held  not  to  deprive  citizens 
of  their  constitutional  property  rights,  or 
of  the  privileges  and  immunities  protected 
by  the  Federal  Constitution.     (Ind.)  613. 

Husband  and  wife. 

See  also  tn/ra,  IV. 

The  right  of  the  legislature  to  empower 
the  court,  in  its  discretion,  to  authorize  a 
married  woman  to  convey  her  real  estate  by 
separate  deed,  in  jurisdictions  where  the 
common  law,  giving  the  husband  a  freehold 
right  in  the  property,  is  in  force,  is  denied. 
(Vt.)  969. 

Incompetent  persons. 

Empowering  the  court,  in  its  discretion, 
to  commit  one  acquitted  of  murder  because 
of  insanity  to  an  asylum  for  treatment, 
from  which  he  cannot  be  released  without 
an  act  of  the  legislature,  without  notice  to 
him,  or  giving  him  an  opportunity  to  be 
heard,  or  any  provisions  for  investigation 
as  to  his  present  mental  state,  is  held  to 
deprive  him  of  his  liberty  without  due 
process  of  law.     (N.  G.)  972. 

Game  laws. 

The  right  of  a  state  to  forbid  a  nonresi- 
dent landowner  to  take  fish  and  game  upon 
his  property  w^ithin  the  state,  whUe  accord- 
ing such  privileges  to  resident  landowners, 
is  denied.     (Ark.)  773. 

Anti-trust  taw. 

The  Kansas  anti- trust  law  of  1897,  mak- 
ing unlawful  any  combination  to  create  or 
carry  out  restrictions  on  trade,  to  control 
the  prices  of  any  article  or  conunodity  or 
the  rates  of  insurance,  or  to  prevent  com- 
petition, is  held  to  be  a  valid  exercise  of 
legislative  power.     (Kan.)  903. 

Statute  as   to   breahing  contract   to  work. 

A  statute  making  it  a  misdemeanor  for 
one  under  contract  to  labor,  or  work  land, 
to  break  his  contract  and  enter  into  an- 
other with  a  different  person,  without  the 
consent  of  his  employer,  and  sufficient  ex- 
cuse, to  be  adjudged  by  the  court,  and  with- 
out giving  notice  of  his  contract  to  the  per- 
son with  whom  he  makes  the  new  one,  is 
held  to  violate  the  constitutional  guaranties 
of  life,  liberty,  and  property,  and  to  abridge 
the  privileges  and  immunities  of  citizens. 
(Ala.)   286. 
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Changing  period  of  limitation, 

A  period  of  three  months  within  which  to 
bring  an  action  upon  a  judgment  rendered 
in  another  state,  against  a  bona  fide  resident 
of  the  state  establishing  such  period,  upon 
a  cause  of  action  which  accrued  more  than 
six  years  before  the  action  upon  the  judg- 
ment is  brought,  is  held  to  be  unreasonably 


short,  and  to  render  the  statute  providing 
it  invalid.     (C.  C.  A.  8th  C.)   568. 

A  right  fully  matured  under  existing  law, 
to  defeat  a  debt  by  a  plea  of  the  statute  of 
limitations,  is  held  to  be  neither  a  vested 
right,  nor  a  property  right,  and  to  be  sub- 
ject to  be  taken  away  at  the  will  of  tlie 
legislature.     (N.  M.)  438. 


II.    Contractual  and  Commbrcial  Relations. 


Contracts;  validity. 

A  lease  by  a  corporation,  engaged  in  the 
business  of  generating  and  furnishing  elec- 
tricity for  public  and  private  use,  to  a  rival 
corporation  in  the  city,  for  a  period  of  ten 
years,  of  machinery  and  appliances  used  in 
generating  electricity,  by  which  it  obligates 
itself  not  to  engage  in  such  business  in  the 
city  during  such  period,  and  not  to  dispose 
of  any  of  its  property,  machinery,  or  appli- 
ances retained  by  it  for  producing  or  gener- 
ating in  such  city  electric  light  and  power, 
is  held  to  be  in  contravention  of  public 
policy,  and  not  sufficient  to  sustain  an  ac- 
tion to  recover  rents  by  the  lessor  or  its 
assignee.     (Kan.)   61. 

Checks. 

A  check  on  an  open  bank  account  is  held 
not  to  constitute  an  assignment  of  the  fund, 
or  take  precedence  of  a  subsequent  attach- 
ment levied  on  the  fund  before  the  check  is 
presented  for  payment  or  brought  to  the  no- 
tice of  the  bank,  if  such  presentment  is  not 
made,  or  notice  given,  within  a  reasonable 
time.     (Ind.  Terr.)  617. 

Options. 

An  acceptance  in  writing  of  a  formal  and 
carefully  prepared  option  of  sale  of  land, 
within  the  time  allowed  by  it  for  acceptance, 
using  the  formal  words,  "according  to  terms 
of  the  option  given  me,"  to  which  there  is 
added,  by  the  conjunction  "and,"  a  request 
for  a  departure  from  its  terms  as  to  the 
time  and  place  of  performance,  is  held  to  be 
unconditional,  and  to  convert  the  option  into 
an  executory  contract  of  sale.  (W.  Va.) 
853. 

An  agreement,  without  consideration,  giv- 
ing an  option  to  purchase  real  estate,  is 
held  to  be  revocable  at  any  time  before  it 
is  accepted;  and  a  revocation  is  held  to  be 
effected  by  a  sale  and  conveyance  of  the 
property  to  a  stranger.     (Wyo.)  571. 

Telephones. 

That  a  patron  of  a  telephone  company  has 
broken  his  agreement  not  to  make  use  of 
the  lines  of  a  rival  company  is  held  to  give 
the  former  no  right  to  refuse  to  grant  him 
further  service.     (S.  C.)   111. 

A  telephone  company  is  held  not  to  be 
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required    to    furnish    service    to    a    bawdy 
house.     (N.  C.)  251. 

Carriers. 

In  case  of  a  breach  of  a  carriage  contract 
in  a  state  whose  Constitution  prohibits  the 
carrier  from  contracting  to  limit  its  com- 
mon-law liability,  it  is  held  that  the  carrier 
cannot,  in  the  courts  of  that  state,  have  the 
benefit  of  a  contract  valid  where  made  in 
another  state  limiting  such  liabilitv.  (Ky.) 
412. 

Delay  by  the  initial  carrier  in  the  trans- 
portation of  goods  at  a  season  when  weath- 
er conditions  would  naturally  produce  de- 
terioration in  their  quality,  which  may  have 
aided  in  causing  the  damaged  condition  in 
which  they  were  delivered  to  the  consignee, 
is  held  to  render  u  liable  for  the  loss,  un- 
less it  shows  that  its  delay  did  not  produce 
the  injury  in  whole  or  in  part,  although  de- 
lay by  a  connecting  carrier  is  also  shown, 
which  might  have  caused,  or  contributed  to, 
the  injury.     (Ark.)  555. 

The  right  of  a  carrier  to  limit,  by  special 
contract,  his  common-law  liability,  and 
thereby  to  exempt  himself  from  liability  for 
any  loss  resulting  otherwise  than  by  the 
negligence  or  misfeasance  of  himself  or  his 
servants,  is  sustained.  (N.  J.  Err.  &  App.) 
433. 

A  carrier  transporting  freight  on  plat- 
form cars  to  a  station  where  it  ipaintains  a 
freight  house,  but  no  agent,  is  held  to  be 
obliged  to  place  the  freight  in  the  house  in 
order  to  relieve  itself  from  liability  for 
freight  lost  through  theft,  unless  it  shows 
that  it  is  not  able  to  do  so.     (Wash.)     271. 

Conditions  on  the  back  of  a  void  pass  are 
held  to  be  without  effect  upon  the  rights  of 
the  person  who  is  attempting  to  use  it  for 
transportation.     (N.  C.)  227. 

Papers  pertaining  to  the  business  of  an 
insurance  agent,  and  belonging  to  his  em- 
ployer, are  held  not  to  be  baggage;  and, 
therefore,  it  is  held  that,  in  case  they  are 
placed  in  a  trunk  which  is  checked  as  bag- 
gage, an  action  cannot  be  maintained  for 
the  benefit  of  the  employer  for  loss  caused 
by  delay  in  their  transportation.  (Miss.) 
G46. 
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Insurance. 
See  also  infra,  VIII. 

That  a  creditor  has  an  insurable  interest 
in  the  life  of  his  debtor  is  held;  and  the 
issue  or  pledge  of  a  policy  upon  his  life  as 
collateral  security  for  the  payment  of  his 
debt  is  held  to  be  valid.  (C.  C.  A.  8th  C.) 
550. 

Acceptance  of  the  policy  tendered,  and 
waiver  of  the  fraud  in  tendering  one  not  in 
accordance  with  the  expectation  of  the  ap- 
plicant and  representations  of  the  agent,  are 
held  to  be  effected  by  receiving  the  policy 
and  retaining  it  for  several  months  without 
complaint,  in  ignorance  of  the  fraud,  be- 
cause of  failure  to  examine  the  policy,  where 
the  substitution  is  plainly  apparent  on  its 
face.     (Wis.)  705. 

A  Pott's  fracture  consisting  of  the  break- 
ing of  one  bone  of  the  lower  leg  between  the 
knee  and  ankle  joints,  and  a  severance  of 
the  malleolus  process  of  the  other  one  so  as 
to  effect  a  complete  solution  of  the  continu- 
ity of  both  bones,  is  held  not  to  be  covered 
by  a  policy  providing  for  indemnity  in  case 
of  the  breaking  of  the  shafts  of  botli  bones 
between  the  knee  and  ankle  joints.  (Iowa) 
631. 

Recovery  on  an  accident-insurance  policy 
upon  a  person  whose  occupation  is  stated  as 
"cattle  dealer  or  broker  visiting  yards," 
the  duties  of  which  require  him  to  ride  on 
trains  of  cattle  cars  from  place  to  place 
in  the  freight  yards,  is  held  not  to  be  pre- 
vented by  the  fact  that  a  clause  in  the  policy 
provides  that  it  shall  not  cover  accidents 
received  while  being  in  any  part  of  a  car 
not  provided  for  occupation  by  passengers. 
(S.  D.)   175. 

Want  of  knowledge  of  the  policy  by  one 
of  two  mine  operators  for  whose  benefit  in- 
surance against  liability  for  accidents  to  em- 
ployees has  been  effected  by  the  other,  and 
want  of  Knowledge  of  the  accident  by  the 
latter,  are' held  not  to  excuse  failure  to  com- 
ply with  the  requirement  in  the  policy  that 
immediate  notice  of  an  accident  be  given  to 
the  insurer.     (Wash.)   275. 

The  right  of  one  issuing  an  accident  in- 
surance policy  to  stipulate  that  it  shall  not 
cover  injuries  received  while  assured  is  in- 
sane is  sustained.     (Cal.)   793. 

A  clause  in  an  insurance  policy  relieving 
the  insurer  from  liability  in  case  death  is 
caused  by  violation  of  any  criminal  law  is 
held  not  to  be  applicable  where  insured  was 
shot  while  attempting  in  good  faith  to 
escape  from  a  personal  difficulty,  although 
he  had  begun  it  by  assaulting  his  opponent 
with  a  weapon  capable  of  producing  great 
bodily  harm,  if  not  death.  (Ark.)  770. 
07  L.  R.  A. 


A  statute  requiring  an  insurer  to  fix  the 
insurable  value  of  the  property  insured,  and 
to  state  such  value  in  the  policy,  the  meas- 
ure of  damages  in  case  of  total  loss  to  be 
the  amount  so  fixed,  and  in  case  of  partial 
loss  such  proportion  of  the  amount  upon 
which  premiums  are  paid  as  the  damage  sus- 
tained is  of  the  insurable  value  as  fixed 
by  the  agent;  and  providing  that  the  in- 
surer shall  be  estopped  to  deny  that  the 
property  insured  was  worth  at  the  time  of 
insuring  the  amount  so  fixed,  and  that  the 
agent  soliciting  the  insurance  shall  be  held 
to  be  the  agent  of  the  insured, — is  held  to 
be  valid.     (Fla.)  518. 

A  policy  of  insurance  on  the  furniture  of 
a  house  is  held  to  be  void  in  to  to  if  a  large 
part  of  the  furniture  has  been  purchased  on 
the  instalment  plan,  and  is  not  paid  for, 
and  the  policy  provides  that  it  shall  be  void 
if  the  interest  of  the  insured  is  other  than 
unconditional  and  sole  ownership.  (R.  I.) 
479. 

Where  a  policy  of  insurance  for  $2,500 
on  two  buildings  contained  a  clause  provid- 
ing that  the  entire  policy,  unless  otherwise 
provided  by  agreement  indorsed  thereon, 
should  be  void  if  the  insured  had,  or 
should  thereafter  procure,  any  other  con- 
tract of  insurance  on  the  property;  and  at- 
tached to  the  policy  was  a  slip  of  the  same 
date  as  the  policy,  containing  a  description 
of  the  property  insured  with  the  amount  of 
insurance  written  thereon,  and  a  clause  that 
2,500  total  concurrent  insurance  was  per- 
mitted,— it  is  held  that  the  last  clause,  con- 
strued  in  connection  with  the  language  of 
the  entire  policy,  permitted  other  concurrent 
insurance  not  to  exceed  $2,500.     (Fla.)  581. 

Principal  and  surety. 

Ratification  of  an  unauthorized  signing 
of  their  names  to  a  renewal  note  by  the 
maker  is  held  to  be  effected  where  the  sure- 
ties on  a  note  which  is  past  due,  upon  re- 
ceiving notice  from  the  payee  that  a  new 
note  has  been  substituted  for  the  old  one  with 
their  names  attached  as  sureties,  neglect  to 
repudiate  the  transaction,  and  fail  to  notify 
the  payee  of  their  nonliability  until  after 
the  insolvency  and  death  of  the  maker.  ( Ind. 
Terr.)   812. 

Hale  f.  o.  6. 

A  sale  of  goods  to  be  delivered  "f.  o.  b. 
cars"  is  held  to  impose  on  the  seller  the 
duty  of  procuring  the  cars  to  carry  out  the 
contract,  in  the  absence  of  clear  and  satis- 
factory evidence  of  a  custom  to  the  contrary, 
known  to  both  parties  to  the  transaction  at 
the  time  of  making  the  contract.  (Wis.) 
750. 
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III.    CORPORATIOKS. 


See  also  supra,  I.,  Taxes, 

Where  the  same  five  persons  compose  both 
the  directorate  and  the  body  of  the  stock- 
holders of  a  corporation,  it  is  held  that  two 
of  these  persons  cannot,  by  joining  with  a 
third,  enter  into  contracts  with  the  corpo- 
ration, or  ^  their  own  salaries,  or  vote  al- 
lowances to  themselves,  over  the  protest  of 
their  two  other  associates.     (La.)  76. 

A  written  transfer  of  a  certificate  of 
shares  of  stock  in  a  corporation,  made  in 
good  faith,  and  for  value,  and  possession 
taken  thereof  as  a  pledge  for  the  payment 
of  a  private  debt  of  the  assignor,  is  held 
to   have   preference   over   a   subsequent   at- 


tachment thereof  in  favor  of  a  creditor  of 
the  assignor,  although  the  transfer  was  not 
entered  on  the  proper  books  of  the  corpora- 
tion.    (Idaho)  656. 

Unregistered  transfer  of  shares. 

An  unregistered  transfer  of  shares  of  cor- 
poration stock,  for  which  no  certificate  has 
been  issued,  if  made  for  a  valuable  consid- 
eration and  without  fraud,  is  held  to  vest 
in  the  transferee  a  title  to  the  shares  su- 
perior to  the  claims  of  a  subsequent  attach- 
ing creditor  of  the  transferrer.  (W.  Va.) 
670. 


IV.    DOMS8TIG  RBLATIONf«. 


Husband  and  %ic\fe. 

See  also  supra,  I. 

A  parol  gift  of  a  note  is  held  not  to  be 
within  the  meaning  of  a  constitutional  pro- 
vision requiring  a  man's  written  consent  to 
make  valid  his  wife's  conveyance  of  her 
property,  since  the  word  "conveyance"  has 
reference  to  the  transfer  of  such  property 
as  must  be  transferred  by  written  instru- 
ments.    (N.  C.)   461. 

Infants, 
That  a  guardian  appointed  for  an  infant 


by  a  court  in  one  state  will  not,  on  the 
ground  of  comity,  be  given  custody  of  the 
child  against  its  best  interests  by  the  courts 
of  another  state,  into  which  the  child  has 
been  taken,  is  held  although  the  child  was 
removed  from  the  state  where  the  guardian 
j  was  appointed  contemporaneously  with,  and 
possibly  for  the  purpose  of  escaping  the  ef- 
fect of  proceedings  for,  the  guardian's  ap- 
pointment.    (Wyo.)  860. 


V.  Fiduciary  Relation b. 


One  who  accepts  an  agency  to  take  charge 
of  a  house  and  lot  belonging  to  his  prin- 
cipal, collects  the  rents,  pays  taxes,  and  sees 
to  repairs,  and  gives  advice  as  to  the  value 
of  the  principal's  unimproved  farm  lands, 
is  held  thereby  to  assume  a  fiduciary  and 


confidential  relation,  and  to  have  no  right 
to  purchase  such  farm  lands  for  himself 
without  making  full  disclosure  of  all  facts 
bearing  on  their  value,  material  for  the 
principal  to  know  in  order  to  act  intelli- 
gently.     (N.  D.)   288. 


VI.  Torts ;  Negligence;  Injurieb. 


See  .also  supra,  I.,  Municipal  Corporations; 
infra,  VII.,  Waters, 

Proximate  cause. 

Placing  an  electric  light  in  close  prox- 
imity to  a  trolley  wire  at  a  curve  is  held 
not  to  be  the  proximate  cause  of  an  injury 
to  one  struck  by  glass  falling  from  the  globe 
when  shattered  by  a  trolley  leaving  the 
wire,  since  failure  to  keep  the  trolley  on  the 
wire  is  prima  facie  negligence,  and  is  the 
act  of  a  responsible  person  intervening  be- 
tween the  placing  of  the  light  and  the  in- 
jury.    (R.  I.)  116. 

Telegrams. 

A  telegraph  company  receiving  a  message 
for  transmission  is  held  to  be  bound  to 
67  L.  R.  A. 


notify  the  sender,  in  case  the  line  is  ob- 
structed so  that  the  message  cannot  be  sent 
within  a  reasonable  time,  so  as  to  give  him 
an  opportunity  to  avail  himself  of  other 
modes  of  conveying  the  desired  information 
to  the  sendee.     (C.  C.  A.  7th  tJ.)    153. 

Change  of  the  stated  price  in  a  telegram 
intended  to  notify  a  purchaser  of  the  mar- 
ket price  of  mules,  so  as  apparently  to  quote 
them  at  $10  a  head  less  than  their  market 
price,  which  results  in  the  sendee's  direct- 
ing the  purchase  of  a  certain  number  on  his 
account,  is  held  to  render  the  telegraph  com- 
pany liable  for  the  difl'erence  in  the  price 
paid  and  that  stated  in  the  telegram  as  de- 
livered.    (S.  C.)  481. 
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Injury   to  servant;  vice  principals. 

Persons  engaged  in  the  service  of  a  mas- 
ter, who  are  intrusted  by  him  wjth  the 
management  or  direction  of  his  general 
work,  or  with  some  particular  part  thereof, 
are  held  not  to  be  fellow  8er\'ants  with  sub- 
ordinate employees,  but  vice  principals,  for 
whose  negligence,  resulting  in  the  injury  of 
employees,  the  master  is  liable.  (Utah) 
606. 

A  railroad  conductor,  in  signaling  the  en- 
gineer to  back  the  engine  for  the  purpose  of 
effecting  a  coupling,  is  held  to  act  in  his 
capacity  as  representative  of  the  master,  and 
not  as  a  fellow  servant  of  the  brakeman, 
who  is  attempting  to  prepare  the  cars  for 
the  coupling;  so  that  the  master  will  be  lia- 
ble in  case  he  acts  negligently  to  the  injury 
of  the  brakeman.     (Tenn.)   340. 

Failure  of  a  master  to  take  precautions 
to  prevent  electric  wires  in  process  of  being 
strung  on  telephone  poles  from  reels  from 
coming  in  contact  with  a  trolley-feed  wire 
charged  with  a  powerful  current,  or  to  sup- 
ply liis  employees  with  rubber  gloves  or 
other  devices  to  prevent  the  communication 
to  them  of  a  serious  shock  in  case  the  wires 
become  charged,  is  held  to  render  him  liable 
for  injury  to  employees  attending  the  reels, 
who  receive  a  severe  .shock  by  reason  of  one 
or  more  of  the  telephone  wires  coming  in 
contact  with  tlie  trolley-feed  wire  because  of 
their  sagging  or  breaking.  (X.  J.  Err.  & 
App.)    956. 

Injury  to  volunteer. 

One  into  whose  service  another  volunteers 
without  his  assent,  express  or  implied,  is 
held  not  to  be  under  the  duties  of  a  master 
toward  a  servant,  or  required  to  anticipate 
or  discover  the  peril  of  such  volunteer,  but 
only  to  be  bound  to  use  care  not  to  injure 
him  after  notice  of  his  peril.     (Ga.)   701. 

Assault  hy  servant. 

The  appointment  of  one  as  cashier  of  a 
railway  station,  with  power  to  collect 
money,  give  receipts,  sell  tickets,  take  care 
of  the  money  received,  and  forward  it  to 
the  treasurer  of  the  company,  is  held  not 


Injury  to  hoy  by  torpedo. 

Injury  to  a  boy  from  a  torpedo  which  he 
picks  up  near  a  railroad  track  is  held  not 
to  make  the  company  liable  merely  upon 
evidence  that  a  brakeman  tossed  it  to  a 
flagman,  who  threw  it  back,  and,  upon  the 
brakeman's  failure  to  catch  it,  and  letting 
it  fall  to  the  ground,  no  attempt  was  made 
to  recover  and  remove  it  to  a  safe  place. 
(Ma^s.)  422. 

Fire    set    by    engine;    railroad    company^s 
right  to  insurance, 

A  clause  in  a  statute  making  a  railroad 
company  liable  for  losses  by  fire' set  out  by 
its  engines,  which  gives  it  the  benefit  of  any 
insurance  on  the  property,  is  held  to  apply 
only  to  cases  where  the  liability  is  imposed 
by  the  statute,  and  not  to  those  where  it  is 
liable  because  of  its  own  negligence.  ( Me. ) 
416. 

Killing  dog  by  street  car. 

A  street  railway  company  is  held  not  to 
be  liable  in  damages  for  the  killing  of  a 
dog  by  one  of  its  cars,  unless  the  killing  is 
done  wilfully,  wantonly,  or  recklessly.  |X. 
C.)   470. 

Electric  shock. 

A  corporation  which  contracts  to  light  a 
building  by  electricity  is  held  to  undertake 
thereby  to  protect  its  occupants  from  injury 
bv  the  electrical  current,  so  far  as  it  can 
do  so  by  exercising  the  highest  degree  of 
care,  skill,  and  diligence  in  the  construction 
and  maintenance  of  its  plant.      (Pa.)    475. 

Standing   on    platform   of   interurban    car. 

The  law  of  negligence  governing  the 
standing  on  a  platform  of  a  moving  street 
car  in  a  municipality  is  held  not  to  be  ap- 
plicable to  the  case  of  standing  on  such 
platform  of  a  moving  interurban  car  in  the 
open  country;  but  tne  rule  governing  such 
a  case  is  held  to  be  the  same  as  that  in  the 
case  of  steam  cars.  (Ohio)  637. 
Hiring  another's  servant. 

One  who  employs  a  person  in  ignorance  of 
the  fact  that  he  is  under  a  time  contract 
to  work  for  another,  in  violation  of  which 
he  has  left  the  latter's  service,  is  held  not 
to  be  liable  in  damages  to  the  former  em- 


to  empower  him  to  arrest  persons  whom  he    ployer  because,  when  informed  of  the  ser\ 
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suspects  of  having  stolen  money  which  has 
come  into  his  possession,  so  as  to  render  the 
railroad  company  liable  in  case  he  causes 
the  arrest  of  an  innocent  person.  (X.  C.) 
455. 


ant's  breach  of  contract,  he  fails  to  dis- 
charge him,  where,  though  offering  to  release 
his  new  employer,  he  expresses  his  deter- 
mination not  to  return  to  the  one  who^ 
service  he  has  abandoned.     (La.)   65. 


VII.  Property  Rights;  Wills;  Liens;  Deeds. 

Homestead.  |  ity  suflicient  to  earn  her  own  support,  and 

Merely  raising  a  few  vegetables  on  a  va-    without  any  prospect  of  getting  money  14> 
cant  lot  is  held  not  to  be  such  occupancy  as    erect  a  building  thereon,  to  hold  the  land 
entitles  one  entirely  insolvent,  without  abil-    indefinitely  as  a  homestead.     (Mich.)  313. 
07  L.  R.  A.  ' 
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Fraudulent  conveyance. 

See  also  infra,  VIII.,  Estoppel, 

The  legal  title  to  property  alleged  to  have 
been  transferred  with  intent  to  defraud 
creditors  is  held  to  be  in  the  fraudulent 
grantee,  where  the  fraudulent  character  of 
the  transfer  does  not  appear  on  its  face; 
and  the  title  is  held  to  continue  in  such 
grantee  notwithstanding  a  sale  of  the  prop- 
erty by  a  creditor  on  execution  against  the 
grantor,  until  the  fraud  is  exposed,  and  the 
transfer  set  aside  in  some  judicial  proceed- 
ing.    (Minn.)  865. 

Waters. 

The  right  of  a  public  corporation  organ* 
ized  to  provide  a  drainage  system,  to  contest 
its  liability  to  make  compensation  for  in- 
juries done  to  riparian  owners  by  taking 
water  from  a  navigable  stream  to  supply 
its  ditch,  upon  the  ground  that  incidentally 
it  has  created  a  navigable  channel,  and  that 
the  public  is  not  liable  for  injuries  to  ri- 
parian owners  in  consequence  of  the  im- 
provement of  navigation,  is  denied.  (111.) 
820. 

The  owner  of  lands  through  which  a  nat- 
ural water  course  flows  is  held  to  have  the 
right  to  accumulate  surface  waters  falling 
upon  lands  ^  adjacent  thereto,  and  cast  the 
same  into  such  stream,  without  becoming  li- 
able to  a  lower  riparian  oii^ner  for  damages, 
so  long  as  the  natural  capacity  of  the  stream 
is  not  exceeded.     ( Kan. )  642. 

Grant  of  water  power. 

Maintenance  for  nearly  fifty  years,  with 
the  knowledge  and  acquiescence  of  the  canal 
commissioners,  of  flumes  to  take  water  from 
a  canal  ffeder,  under  a  contract  by  which 
the  commissioners  granted  the  right  to  take 
it,  the  bottoms  of  which  are  level  with  the 
bottom  of  the  feeder,  so  that  whenever  the 
grantee  was  entitled  to  take  water  he  would 
receive  it  under  a  head,  is  held  to  be  a  prac- 
tical construction  of  the  rights  of  the  par- 
ties which  will  prevent  the  commissioners 
from  subsequently  placing  weirs  in  the 
flumes  so  that  no  water  can  be  received  un- 
til it  has  reached  a  certain  height  in  the 
feeder.     (111.)  369. 

Fixtures. 

Macl^inery  and  other  appliances  necessary 
for  the  prosecution  of  the  work,  placed  on 
land  by  a  lessee  under  a  lease  for  oil  and  gas 
purposes,  by  which  it  is  agreed  that  he  shall 
have  the  privilege  at  any  time  to  remove 
therefrom  all  machinery  and  fixtures  placed 
thereon,  are  held  not  to  become  parts  of  the 
freehold,  and  to  be  removable  by  the  lessee 
within  a  reasonable  time  after  the  forfeiture 
of  the  lease  because  of  nonpayment  of  the 
rental.  (W.  Va.)  694. 
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The  insertion  in  a  renewal  lease  of  a 
clause  giving  the  tenant  the  right  to  remove 
trade  fixtures  is  held  not  to  be  necessary  to 
-enable  him  to  remove,  before  the  termina- 
tion of  the  extended  period,  fixtures  which 
he  might  have  removed  before  the  expiration 
of  the  original  term.     (Pa.)  359. 

Mortgage. 

An  affidavit  of  a  renewal  of  a  chattel 
mortgage  in  favor  of  a  corporation  after  it 
is  received  and  filed  by  the  register  of  deeds 
of  the  county  is  held  not  to  be  void,  so  as 
not  to  impart  constructive  notice  of  the  lien 
of  the  mortgage,  by  reason  of  the  fact  that 
the  affidavit  is  sworn  to  before  a  notary  pub- 
lic, who  is  an  officer  and  stockholder  in  said 
corporation.     ( Kan. )    851. 

WilU. 

That  a  will  may  pass  title  to  after-ac- 
quired real  estate  is  decided  under  a  statute 
providing  that  every  person  may,  by  last 
will,  devise  **all  his  estate,  real,  personal, 
and  mixed."     (Mo.)   648. 

A  clause  in  a  will  forbidding  the  sale  of 
testator's  real  estate  during  the  lifetime  of 
the  life  tenant  is  held  to  be  void  as  against 
public  policy.      (N.  C.)   444. 

Under  a  will  giving  real  estate  to  testa- 
tor's wife  for  life,  and  providing  that  at  the 
expiration  of  the  life  estate  "'that  which  is 
given  to  her  for  life  shall  be  equally  divided 
between  all  my  children,  share  and  share 
alike,  the  representatives  of  such  as  may 
have  died  to  stand  in  the  place  of  their  an- 
cestors," it  is  held  tl^jit  no  estate  vests  in 
the  children  until  the  widow's  death,  and 
that,  therefore,  a  child  dying  before  the 
widow  has  no  interest  which  will  pass  by  its 
will.     (N.  C.)  440. 

A  codicil  directing  trustees,  who,  under 
the  will,  are  to  hold  the  residue  of  the  es- 
tate during  the  lifetime  of  the  testator's 
youngest  two  children,  paying  annuities  to 
all  the  children  during  their  lives,  and  divid- 
ing the  property  at  their  termination,  to 
hold  the  share  of  another  child  during  her 
lifetime  upon  the  happening  of  a  certain 
contingency,  paying  her  an  annuity  during 
her  life,  and  dividing  the  principal  among 
her  children  at  her  death,  is  held  to  be  void 
as  suspending  the  period  of  alienation  be- 
yond two  lives  in  being  at  the  testator's 
death.     (N.  Y.)   146. 

A  devise  to  certain  persons  named,  "and 
to  their  heirs  and  assigns  forever,"  is  held 
not  to  be  cut  down,  either  expressly  or  by 
implication,  from  a  fee  simple  to  a  fee  tail 
by  a  subsequent  declaration  that,  if  either 
should  die  without  "issue,"  his  share  should 
go  over  to  others.     (Mo.)  97. 

A  residuary  devise  to  testator's  widow  is 
held  not  to  pass  title,  as  against  his  chil- 
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dren,  to  a  burial  lot  upon  which  members 
of  hiB  family  are  buried.     (R.  I.)  118. 

The  marriage  of  a  testator,  whether  or 
not  it  is  followed  by  the  birth  of  a  child,  is 
held  to  revoke  an  antenuptial  will.  (N. 
M.)  315. 

Liens. 

Explosives  consumed  in  grading  a  roadbed 
or  driving  a  tunnel  for  a  railroad  company 
are  held  to  be  within  the  provisions  of  a 
statute  giving  a  lien  to  con  tractors,  and  ma- 
terial men  for  materials  furnished  for  grad- 
ing the  roadbed,  constructing  culverts,  lay- 


ing tracks,  or  erecting  buildings.       (Tenn.) 
487. 

Deeds;  rule  in  Shelley's  Case, 

A  fee  in  the  first  taker  is  held  not  to  be 
created  by  the  rule  in  Shelley's  Case  by  a 
conveyance  to  one  for  her  natural  life  with 
provisions  for  forfeiture  in  case  of  attempt 
to  encumber,  or  nonpayment  of  taxes,  "and 
at  her  death  to  her  children  or  to  their 
lineal  descendants;"  and  it  is  held  to  be  im- 
material that,  under  the  forfeiture  clause, 
in  case  of  compliance  with  the  oonditions  the 
land  was  to  pass  to  the  lineal  descendanta 
of  the  life  tenant.     (Iowa)  629. 


VUI.    Civil  Rsmedibb;  Rulsb  and  Principles. 


Where  an  insurer,  who  has  paid  part  of 
the  loss  caused  by  a  fire  negligently  set  out, 
and  been  subrogated  to  the  rights  of  the 
property  owner,  joins  with  the  latter  in  a 
suit  to  recover  the  entire  loss  caused  by  the 
negligence,  it  is  held  that  the  suit  should 
be  at  law,  and  not  in  equity.     (Or.)  161. 

Statutes  providing  a  summary  remedy  for 
a  landlord  to  obtain  possession  of  leased 
premises  are  held  not  to  deprive  equity  of 
jurisdiction  of  a  suit  to  determine  the  rights 
of  the  parties  under  a  clause  in  the  lease 
giving  a  right  to  renewal  at  a  rental  to  be 
fixed  by  arbitrators,  since  the  remedy  pro- 
vided by  them  is  not  adequate.     (Pa.)  353. 

A  guardian  who  is  tenant  in  common  of 
certain  real  estate  with  his  wards  is  held 
not  to  be  personally  liable  as  upon  his  own 
contract  for  breach  of  a  contract  to  convey 
their  interest,  made  without  authority, 
where,  in  contracting  to  sell  the  whole  tract, 
he  signs  the  contract  to  convey  personally, 
and  also  as  guardian  for  the  wards.  (N. 
C.)  977. 

Who  may  sue. 

To  entitle'  the  sendee  to  sue  for  failure 

promptly   to   transmit   and   deliver  a  tele- 
gram, it  is  held  that  the  telegraph  company 

must   know,  or   be  chargeable  with  notice, 

that  the  message  is  for  his  benefit.  (Or.) 
319. 

Parties. 

Officers  of  a  corporation  who  secure  sub- 
scriptions to  its  stock  by  fraud  are  held  to 
be  properly  joined  in  an  equitable  suit 
against  the  corporation  to  enjoin  collection 
of  the  amount  unpaid,  and  to  secure  the  re- 
turn of  what  has  been  paid  upon  the  sub- 
scription.    (N.  Y.)  126. 

Judgment  as  to  infant's  custody;  conclusive- 
ness. 

» 

The  judgment  of  a  court  in  a  habeas 
corpus  proceeding  as  to  the  custody  of  a 
child  is  held  not  to  prevent  another  court 
from  afterwards  making  a  different  order, 
where  the  welfare  of  the  child  requires  it. 
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even  though  no  material  change  of  circum- 
stances is  shown.     (Kan.)   783. 

An  unreverBed  judgment  of  a  court  of 
competent  jurisdiction  in  a  habeas  corpus 
proceeding  for  the  custody  of  a  child  is  held 
to  be  binding  upon  the  parties,  while  the 
facts  are  imchanged,  and  to  bar  independent 
proceedings  in  another  court,  even  though  it 
be  one  of  higher  jurisdiction.     (111.)  787. 

Remittitur. 

The  power  of  an  appellate  court  to  require 
a  remittitur  of  excessive  damages,  instead 
of  reversing  the  judgment,  and  to  affirm  the 
judgment  for  the  smaller  amount  in  case  the 
plaintiff  assents' to  it,  is  sustained.  (Tenn.) 
495. 

Conspir€icy. 

An  attempt  to  break  up  the  business  of 
loan  agents,  and  to  secure  their  custom,  by 
a  rival,  by  statements  that  they  are  inat- 
tentive and  neglectful,  and  have  been  guilty 
of  fraudulent  conduct  for  which  their  prin- 
cipal has  taken  the  business  from  them,  and 
that  they  are  insolvent,  is  held  to  give  them 
a  right  of  action  for  the  injuries  thereby  in- 
flicted upon  them.     (Tex.)  195. 

Infunction* 

The  right  to  an  injunction  to  restrain  the 
blowing  of  a  whistle  at  a  factory  is  denied 
where  it  is  not  clear  that  it  amounts  to  a 
nuisance,  until  the  fact  of  nuisance  has  been 
established  by  action  at  law.     (N.  C.)  983. 

Under  a  constitutional  provision  requir- 
ing compensation  in  case  property  is  dam- 
aged for  public  use,  it  is  held  that  injunc- 
tion will  not  lie  to  stay  the  improvement  of 
a  public  street,  according  to  a  grade  law- 
fully adopted  by  the  municipal  corporation, 
until  the  damages  are  paid  to  the  complain- 
ing property  owner,  where  none  of  the  prop- 
erty is  taken,  but  is  merely  subjected  to  con- 
sequential injuries.     (Mo.)  362. 

Attachment  of  wages. 

Wages  due  by  a  corporation,  which,  al- 
though having  its  domicil  of  origin  in  one 
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state,  has  acquired  a  domicil  for  business 
purposes  by  adoption  in  another  one,  where 
its  property  is  located,  to  a  salesman  whose 
services  are  rendered  in  still  another  state, 
where  he  resides,  are  held  to  be  subject  to 
attachment  for  the  debt  of  the  salesman  in 
favor  of  a  creditor  residing  in  the  state  of 
the  latter's  domicil  at  the  adopted  domicil 
of  the  corporation,  imder  a  statute  provid- 
ing that  an 'action  may  be  brought  against 
a  foreign  corporation  by  a  plaintiff  not  a 
resident  of  the  state  when  the  cause  of  ac- 
tion shall  have  arisen,  or  the  subject  of  the 
action  shall  be  situated,  within  the  state. 
(N.  C.)  209. 

Presumption  as  to  law  of  other  state. 

In  the  absence  of  proof  as  to  the  law  of 
another  state  by  which  a  contract  is  to  be 
enforced,  it  is  held  that  the  common  law, 
and  not  the  statute  law,  of  the  state  where 
the  suit  is  brought  will  be  applied.  ( ^f ass. ) 
33. 

Estoppel. 

An  alleged  fraudulent  grantee  is  held  to 
be  estopped  from  setting  up,  in  an  action  by 
a  judgment  creditor  to  set  aside  the  con- 
veyance as  fraudulent,  any  defense  that 
might  have  been  interposed  by  his  grantor 
in  the  original  action.     (Minn.)   590. 

A  widow  who  offers  for  probate,  and  un- 
dertakes   to    carry    out    as    administratrix 
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with  the  will  annexed,  the  will  of  her  hus- 
band, which  devises  to  her  her  own  land  for 
life  with  remainder  to  their  children,  and 
an  additional  sum  of  money,  is  held  to  be 
estopped  to  assert  her  absolute  title  to  the 
real  estate.      (N.  C.)  449. 

Dam€ig€S, 

The  fact  that  a  person  other  than  the 
wrongdoer,  as  a  mere  gratuity,  pays  to  one 
injured  as  the  result  of  his  negligence  a  sum 
equal  to  the  amount  he  would  have  earned 
had  he  been  able  to  work  during  the  period 
of  his  disability,  is  held  not  to  mitigate  the 
damages  due  by  the  wrongdoer  to  the  in- 
jured party  for  lost  time.     (Ga.)  87. 

The  right  to  recover  damages  for  mental 
anguish  from  a  telegraph  company  is  sus- 
tained where,  by  reason  of  its  failure  to  de- 
liver a  telegram,  friends  fail  to  meet  a 
sixteen-year-old  girl,  who  arrives  after  mid- 
night in  a  strange  city,  and  is  compelled  to 
drive  2  miles  in  company  with  a  strange 
driver  in  search  of  their  residence.  (N.  C.) 
985. 

Writ  and  process. 

Service  of  simimons  by  publication  is  held 
not  to  confer  jurisdiction  to  compel  a  non- 
resident to  perform  his  contract  to  convey 
real  estate  located  within  the  state.  (Mont.) 
940. 


IX.  CuiMiNAL  Law  and  Practice. 


Taking  up  court  records  from  the  place 
where  they  have  been  laid,  and  walking 
away  with  them  w^ith  intent  to  destroy 
them,  are  held  to  render  one  guilty  under 
a  statute  making  the  unlawful  removal  of 
such  records  a  crime,  although  they  were 
taken  from  the  place  where'  they  had  been 
put  by  authority  of  the  district  attorney 
for  the  purpose  of  detecting  defendant  in 
the  commission  of  the  crime.     (N.  Y.)   131. 

Homicide, 

The  right  of  a  man  to  champion  the  cause 
of  a  woman  with  whom  he  is  maintaining 
improper  relations,  and  to  defend  her 
against  the  simple  assaults  of  her  brother, 
so  as  to  give  him  the  benefit  of  the  rule  as 
to  self-defense  in  case  he  kills  the  brother 
during  the  altercation,  is  denied.  (Ky.) 
529. 

Where  it  appeared  on  the  trial  for  murder 
that  the  victim  was  shot  and  wounded  by 
one  person  using  a  shotgim  and  another  us- 
ing a  pistol,  and  that  one  of  the  wounds  in- 
flicted by  the  pistol  was  certainly  mortal, 
and  that  probably  one  or  more  of  the 
wounds  inflicted  by  the  shotgun  were  so,  it 
is  held  that,  in  order  to  convict  the  person 
using  the  shotgun  of  murder  in  such  a  case, 
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the  evidence  must  be  such  as  to  authorize 
the  jury  to  find  that  death  actually  ensued 
as  the  result  of  the  act  of  the  defendant  on 
trial,  in  the  absence  of  any  conspiracy  be- 
tween the  parties  doing  the  shooting.  (6a.) 
426. 

An  officer  who  kills  a  person  whom  he  is 
attempting  to  arrest  for  misdemeanor,  by 
striking  him  on  the  head  with  a  billy,  is 
held  not  to  be  guilty  of  murder  if  he  uses 
no  more  force  than  is  necessary  in  case  of 
an  ordinary  person,  although  it  proves  fatal 
in  the  particular  case  because  of  the  thin- 
ness of  the  prisoner's  skull,  of  which  the  of- 
ficer has  no  knowledge.     (Iowa)  292. 

Robbery. 

The  ownership  of  money  in  a  cash  drawer, 
of  which  a  clerk  has  possession  with  the 
right  to  make  change  therefrom  and  place 
receipts  from  sales  therein,  is  held  to  be 
properly  lai^  in  such  clerk  as  against  one 
who,  in  the  absence  of  the  proprietor,  by  ex- 
hibiting a  deadly  weapon,  compels  the  clerk 
to  permit  him  to  take  the  money  from  the 
drawer,  although  the  clerk  claims  no  per- 
sonal interest  in  the  money,  and  is  not  held 
accountable  for  its  loss,  where  the  statutes 
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permit  an  indictment  for  robbery  for  taking 

money  from  the  clerk  or  agent.     (Mo.)  343. 

Assault, 

To  excuse  a  person  for  assaulting  another 
under  the  belief  that  he  is  a  third  person, 
upon  whom  an  assault  would  be  justified,  it 
is  held  that  he  must  exercise  the  highest 
degree  of  care  practicable  under  the  circum- 
stances to  ascertain  whether  or  not  the  per- 
son whom  he  is  about  to  strike  is  in  fact 
the  one  whom  he  believes  him  to  be.  (Ky.) 
565. 

Mandamus  to  compel  arrest. 

The  right  to  a  writ  of  mandamus  to  com- 
pel the  arrest  without  warrant  of  certain 
designated  persons  for  the  alleged  commis- 
sion of  a  misdemeanor  is  denied.    (Or.)  166. 

Evidence;  confessions. 

The  judge  who  convened  a  grand  jury 
which  is  investigating  a  crime  is  held  not  to 
be  permitted  to  give  in  evidence  a  confession 
made  to  him  by  a  witness  called  before  such 
jury,  who  is  subsequently,  indicted  and 
placed  on  trial,  where  the  witness,  being  un- 
able to  obtain  advice  from  a  lawyer  in  whom 
he  had  confidence,  went  to  the  judge,  and, 
upon  stating  his  difficulty,  was  told  by  the 
judge  that  he  could  give  him  no  advice,  but 
that  he  should  tell  the  truth,  whereupon  the 
witness  made  the  confession.     (Mich.)  923. 

Burden  of  proving  insanity. 

The  burden  of  proving  insanity  as  a  de- 
fense to  a  criminal  prosecution  is  held  to  be 
upon  the  accused;  and  it  is  held  not  to  be 
sufficient  merely  to  raise  a  reasonable  doubt 
as  to  sanity,  but  that  the  evidence  upon 
that  point  must  preponderate  in  his  favor, 
or  be  sufficient  to  satisfy  the  jury  of  that 
fact.  (R.  I.)  322. 
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DSCISIONS. 

Aim  Pbacticb.) 

Wife  (W  witness. 

The  right  of  the  state  to  place  on  the 
stand  the  w^ife  of  one  on  trial  for  a  crime, 
and  ask  her  questions  as  to  the  commission 
of  the  crime,  for  the  purpose  of  forcing  de- 
fendant to  object  to  her  testimony  against 
him  in  order  to  prejudice  his  case,  by  sup- 
porting the  theory  that  he  married  her  to 
suppress  her  testimony  imder  a  statute  mak- 
ing her  incompetent  to  testify  against  him, 
is  denied.     (Tex.  Crim.  App.)  499. 

Motion  in  arrest;  amendment  to  cure  defect, 

A  supreme  court  which  has  arrested  a 
judgment  of  conviction  in  a  criminal  case 
because  of  a  fatal  defect  in  the  indictment 
as  presented  to  it,  is  held  to  have  the  power, 
even  after  the  close  of  the  term,  to  grant 
the  state  an  opportunity  to  correct  the  rec- 
ord so  as  to  show  that  the  alleged  defect 
did  not  exist,  and  proceed  to  hear  the  appeal 
upon  the  corrected  record.     (N.  C.)    179. 

Habeas  corpus. 

The  sufficiency  of  the  evidence  before  a 
grand  jury  to  warrant  an  indictment  is  held 
not  to  be  subject  to  inquiry  on  habeas  cor- 
pus proceedings  to  obtain  the  release  of  ac- 
cused from  custody  consequent  upon  the  in- 
dictment, although  by  statute  the  evidence 
offered  before  the  grand  jury  may  be  taken 
down,  and  a  copy  of  it  delivered  to  the  ac- 
cused, so  that  the  proceedings  before  that 
body  are  no  longer  incapable  of  proof.  (Cal.) 
406. 

Extradition. 

A  joinder  in  one  inuictment  of  several 
counts  charging  distinct  offenses  is  held  not 
to  prevent  the  rendition  of  accused  as  a  fugi- 
tive from  justice, — at  least  if,  under  the 
laws  of  the  state  where  the  indictment  was 
found,  it  was  sufficient  to  support  a  convic- 
tion under  one  of  the  counts.     (X.  H.)  946. 
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Appeal. 

Amendment  of  record  to  cure  defect  for 
which  motion  In  arrest  of  Judgment 
has  been  made  179 

Assanlt. 

Homicide  In  resisting  532,  541 

Mistaken  Identity  as  Justification  for  565 

Attachment. 

Of  corporate  stock;  effect  of  pledge  or 
other  transfer  not  made  In  books  of 
company  656 
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See  Judgment. 

Breach  of  peace. 

Homicide  In  attempting  to  prevent  535 
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Bursrlary. 

Homicide  In  attempting  to  prevent  534 

Burial  lot. 
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Carriers. 

Is  an  Interurban  railroad  company  con- 
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Cemeteries. 

Character  of  estate  or  property  of  owner 
In  burial  lot : — 
I.  Introductory 
II.  Easement 

III.  License 

IV.  Devise 

V.  Cemetery  dedicated  to  a  class 
VI.  When  held  In  common 
VII.  Right  to  mortgage 
VIII.  Power  of  cemetery  authorities 
IX.  Trespass  on  lot  owner's  possession 

X.  Ejectment 
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nicipal ordinance  closing  cemetery 
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How  case  determined  when  proper  foreign 

law  not  proved  : — 
I.  Introduction 
II.  Judicial  cognizance  of  foreign  law 
•  a.  Specific  rules  of  law  of  other  Ju- 
risdiction 

1.  Law  of  foreign  country 

2.  Law  of  other  state 

b.  General  system  of  law  upon  which 
foreign  Jurisprudence  based 
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Validity  of  pledge  or  other  transfer  of 
stock  of  corporation  when  not  made 
In  books  of  company,  as  against  at- 
tachments, executions,  or  subsequent 
transfers : — 

I.  The  elements  of  the  problem  657 
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III.  Statutes  requiring  transfer  on  books  664 
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Mitigation  of  damages  for  personal  Injury 
by  fact  that  Injured  person  has  re- 
ceived from  some  source  other  than  the 
wron.ifdoer  money  because  of  the  In- 
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Of  pledgee  or  transferee  of  stock  to  as- 
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his  conveyance  is  based  590 

Waiver  of  705 

Effect  on  legal  title  of  a  conveyance  of 
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Habeas  corpus. 

Habeas  corpus  decree  as  to  custody  of 
Infant  as  res  judicata  783 

Hlgrliways. 

Municipal  liability  for  defective  plan  of 
street  construction  as  distinguished 
from  other  defects : — 

I.  General  principles  253 

II.  Plan  must  be  formally  adopted  256 

III.  Injury  to  property  rights 

a.  Interference  with  rights  in  street  257 

b.  Interference  with  streams  258 

c.  Injury  by  surface  water  260 

d.  The  Missouri  cases  264 

IV.  Injury  to  travelers 

a.  Defective  streets  265 

b.  Defective  walks  266 

c.  Defective  bridges  268 

d.  Courts  denying  liability  268 

Homicide. 

By  official  action  or  foy  officers  of  Jus- 
tice : — 
I.  Scope  293 

II.  Homicide  by  authority  of  law  or  un- 

der official  direction 

a.  In  execution  of  death  sentence    293 

b.  In  discharge  of  ordinary  official 

duty  293 

c.  In  the  discharge  of  military  duty  295 

III.  Effect  of  official  character  and  action 

in  case  of  arrest  297 

IV.  General  rules  as  to  use  of  force  in 

making  arrest 

a.  In  case  of  felony  297 

b.  In  case  of  misdemeanor  298 

V.  Checking  flight 

a.  In  case  of  felony  299 

b.  In  case  of  misdemeanor  300 
VI.  Meeting  actual  physical  resistance       301 

VII.  Preventing  escape  or  rescue 

a.  In  case  of  felony  302 

b.  In   case  of  misdemeanor  302 
VIII.  Recapture 

a.  Generally  803 

b.  Of  escaped  convicts  303 
IX.  IJmltatlon  as  to  force  which  may  be 

used 
a.  General  rules  303 

D.  Self-defense  as  a  test  304 

c.  When  use  of  deadly  weapon   Is 

Justified  305 

d.  Appearance  sa  a  test  of  the  right 

of  self-defense  300 

e.  Necessity  a  question  for  the  jury  306 
X.  Effect  of  question  of  legality  or  pro- 
priety of  officer's  action 

a.  General  rule  as  to  illegal  action  307 

b.  Action  without  a  warrant  308 

c.  Action  outside  of  territorial  ju- 

risdiction 309 
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Homicide,  X. — continued 

d.,NegllseDt  action  310 

e.  Malicious  action  310 

f.  Notice  of  character  and  purpose  311 

g.  B'urther  authority  312 
XI.  Action  by  deputy  or  assistant  312 

XII.  Conclusion  312 

Resulting;  from  injuries  by  different  per- 
sons acting  independently : — 

I.  Scope  426 

II.  Responsibility  when  joint  426 

III.  Individual  responsibility 

a.  The  general  rule  427 

b.  For  act  nearest  to  time  of  death  427 

c.  For  tirst  or  prior  act 

1.  Generally    *  428 

2.  When    act    contributes    to 

death  429 

IV.  Proof  430 

y.  Summary  431 

To  prevent  criminal  or  unlawful  acts : — 
I.  Scope  and  nature  529 

II.  Forcible  felonies  and  crimes 

a.  Greneral  rules  as  to  529 

b.  Justification  limited  to  necessity  530 

c.  Apparent,  as  distinguished  from 

real,  danger  as  necessity  531 

III.  Application    of    rules    to    particular 

acts 

a.  Attempts  to  kill  or  seriously  In- 

jure 

1.  Upon  the  slayer  532 

2.  Upon  others  532 

b.  Robbery  or  burglary  534 

c.  Breaches  of  the  peace  535 

IV.  Misdemeanors,  crimes  without  force, 

and  trespasses 

a.  General  rules  as  to  misdemean- 

ors and  secret  crimes  536 

b.  Larceny  537 

c.  Trespass  on  property 

1.  General  rules  538 

2.  Personalty  539 

3.  Realty  540 
V.  At  tads  in,  or  ti'espass  or  assault  on, 

dwelling 

a.  Personal  attack  in  541 

b.  Defense  against  entrance  542 

c.  Expulsion  544 

d.  Who   may  defend,   and  against 

whom  545 

e.  What    constitutes    dwelling    or 

castle  545 

VI.  Defense  of  family  and  relations  546 

VII.  Prevention    as    distinguished     from 

punishment  547 

VIII.  The  question  of  degree  548 

IX.  Summary  549 

Husband  and  i^-ICe. 

Effect  of  marrying  witness  in  order   to 
prevent  her  from  testifying  499 

Infanta. 

Habeas  corpus  decree  as  to  custody  of,  as 
res  Judicata 


783 


Insurance. 

Retention  of  policy  of  Insurance  as 
waiver  of  mistake  or  fraud  of  insurer 
or  Its  agent ; — 

I.  Introduction  705 
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Insurance — continued. 

II.  Time  of  nUsrepresentatlon  706 

III.  Mistake  of  fraud  as  to  terms  of  policy 

a.  Character  of  policy  70S 

b.  Various  provisions  of  policy 

1.  Risks  insured  against  711 

2.  Duration  of  insurance  712 

3.  Limitation  of  time  for  ac- 

tion on  policy  714 

4.  Existence  of  options  at  ma- 

turity 714 

5.  Liability  to  assessment  715 

6.  Right  to  cancel  716 

7.  Obligation  to  keep  books  in 

safe  717 

8.  Obligation  to  keep    watch- 

man on  premises  718 

9.  Signature  to  application        718 

10.  Agency  clause  718 

11.  Date  of  policy  719 

12.  Value  of  policy  719 

c.  Variation  of  terms  on  renewal  of 

policy  719 

IV.  Mistake   or    fraud   as    to   facts   dis- 

closed by  the  Insured 

a.  Appearing  in  the  policy 

1.  Subject-matter  of  insurance 

(a)  Property  covered  721 

(b)  Voyage     covered     by 

marine  policy  723 

(c)  Misdescription         o  f 

property  724 

(d)  Location  of  property    724 

2.  Interest  protected  724 

3.  Facts  affecting  the  hazard 

(a)  Other  insurance  726 

(b)  Occupancy    of    prem- 

ises 729 

(c)  State  of  title  731 

(d)  Encumbrances  732 

b.  Appearing  only  in  the  applica- 

tion 

1.  Copy  attached  to  policy 

(a)  Physical  condition  of 

insured  734 

(b)  I'rlor  Insurance  735 

(c)  Occupation  736 

(d)  Encumbrances  737 

2.  Copy  not  attached  737 
V.  Mistake  or  fraud  as  to  matters  out- 
side of  the  policy  and  application     738 

VI.  Effect  of  retention  by  other  tlian  in- 
sured 730 
VII.  Effect  of  insured's  Illiteracy                 740 
VITI.  Retention  with  knowledge  of  defect 

a.  Generally  741 

b.  Effect  of  attempted  rescission        742 

c.  Effect  of  agent's  reassurances        743 
IX.  Distinction  between  action  at  law  and 

suit  in  equity  744 

Internrban   railroads. 

See  Cabbiers. 

Judgment. 

Amendment  of  record  to  cure  defect  for 
which  motion   in  arrest  of  judgment 
has  been  made  : — 
I.  Amendment  in  the  trial  court 
a.  Amendment  of  pleading 

1.  In  general  179 
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Judgmeot,  I. — continued. 

2.  To    supply    omitted    aver- 

ments 

3.  To  cure  insufficient    or    er- 

roneous allegations 

4.  By  striking  out 

b.  Amendments   concerning   Indict- 

ments,    informations,    or 
complaints 

1.  As  to  verification 

2.  As  to  organization  of  grand 

Jury 

3.  As  to  finding,  return,  or  fil- 

ing of  indictment 

4.  To  cure  omissions 

5.  To   cure   errors   or    insuffi- 

ciency 

c.  Amendments  concerning  verdict 

or  Judgment 

1.  General  verdict  rendered  on 

declaration  containing  sev- 
eral counts 

2.  Misjoinder  of  counts 

3.  Verdict  in  criminal  case 

4.  Amendment  of  Judgment 

d.  Amendment  of  record 

II.  Amendment  in  the  appellate  court 

a.  To  cure  errors  or  omissions 

b.  On  certiorari  or  certificate 
Attack  by  alleged  fraudulent  grantee  on 

Judgment  on  which  action  to  set  aside 
his  conveyance  is  bused  : — 
'l.  Introductory 
II.  The  Judgment  considered  as  evidence 

a.  As  prima  facie  evidence  of  the 

debt 

b.  What  must,  or  may,  be  produced 
III.  Conclusive  effect  of  the  Judgment 

a.  Generally 

b.  Effect  of  the  time  of  the  con- 

veyance 

c.  As  to  defenses  to    the    original 

action 

1.  Defense  by  way  of  denial, 

generally 

2.  Statute  of  limitations 

3.  Minority 

4.  Setoff 

5.  Bankruptcy 

6.  Estoppel 

7.  Payment 

8.  Fraud  In  the  transaction 

9.  Forgery 

10.  Illegal  transaction 

(a)  Usury 

(b)  Sunday  law 

<c)  Immoral  consideration 

11.  Failure   of   consideration 

12.  Lack  of  Jurisdiction 

d.  Attack  for  fraud  or  collusion 

1.  Fraud 

2.  Collusion 

e.  Attack  for  irregularity 

f.  Unintentional     default     in     the 

original  action 

g.  Attack  for  matters  arising  since 

the  Judgment 

1.  Dormancy 

2.  Waiver  or  estoppel 

3.  Satisfaction 
G7  L.  R.  A, 


179 

181 
182 


182 

182 

182 
183 

183 


183 
184 
184 
184 
184 

185 
185 


590 

590 
592 

593 

595 


597 
598 
598 
598 
599 
599 
599 
ttOO 
601 

601 
602 
602 
603 
603 

605 
607 
608 

609 


609 
610 


Judgment,  III.  g — continued. 

4.  Intervening      Judgm^t     In 

favor  of  a  stranger  610 

5.  Intervening  bankruptcy  610 

6.  Pendency  of  other  proceed- 

ings *  610 

IV.  Status  of  the  grantee  as  affecting  his 

right  to  attack  the  Judgment  610 

V.  How   the   objection    to   the  Judgment 

must  be  made  611 

VI.  The  sufficiency  of  the  Judgment  plead- 
ed, to  support  the  action 

a.  Generally  611 

b.  Tort  claims  613 
Habeas  corpus  decree  as  to  custody  of 

infant  as  rea  judicata: — 
I.  Doctrine  of  ret  judicata  generally  ap- 
plicable 783 
II.  Former  Judgment  only  conclusive  upon 

same  state  of  facts  784 

III.  Conclusiveness  as  to  issues  involved     787 

IV.  Parties  or  persons  concluded  787 
V.  Foreign  Judgment  as  re«  judicata  788 

VI.  Dismissal  of  writ  without  decision  or 

prejudice  788 

■ 

Larceny. 

Homicide  in  attempting  to  prevent  537 

Lilceniie. 

Right  of  purchaser  of  burial  lot  as  120 

Ltlmltatlon  of  actionii. 

See  Judgment. 

Liosa. 

Right  to  erect  booms  in  river  for  sorting 
logs  839 

MlMdemeanor. 

Homicide  in  attempting  to  prevent  536 

M  Intake. 

Waiver  of  705 


Mortflraiire. 

Of  burial  lot 

Mnnlelpal  corporations. 

See  HIOHWAY55. 

OMcers. 

Homicide  by 

Payment. 

S^e  Judgment. 


122 
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Pleadlngr* 

Amendment  of,  to  cure  defect  for  which 
motion  in  arrest  of  Judgment  has  been 
made  179 

Railroads. 

See  Carriers. 

Real  property. 

See  Fraud. 

Robbery. 

By  taking  from  one  person  property  be- 
longing to  another : — 
I.  Introduction  S43 

IT.  In  general  344 

III.  Taking  from  wife  or  servant  346 

IV.   Contluslon  351 

Homicide  in  attempting  to  prevent  534 
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Statute«. 

CoDBtruption  of  constitutional  limitations 
as  to  time  for  introduction  of  bills  in 
legislative  assemblies : — 

I.  Text  of  constitutional  provisions  965 

II.  Presumptions  respecting  the  regularity 

of  legislative  action  966 

III.  Amendment  and  substitution  of  bills 
after  expiration  of  constitutional 
limitation  967 

Telesrapba. 

Duty  of  telegraph  company  to  notify 
sender  of  message  if  it  cannot  be 
promptly  transmitted  or  delivered        153 

Tolls. 

Exaction  of,  under  statute  for  improve- 
ment of  water  way  835 

TrespaMK. 

Person  Interfering  with  rights  of  owner 

of  burial  lot  124 

Homicide  in  attempting  to  prevent  538 

VMiiry. 

See  Judgment. 

"Wal-ver. 

Of  mistake  or  fraud  of  Insurer  or  agent ; 
by  retention  of  policy  705 

^Watem. 

Grant  of  water  power : — 
I.  Form ;  estate  created  369 

II.  Successive  and  conflicting  grants       372 

III.  What  rights  conveyed 

a.  By  general  grants 

1.  In  general  375 

2.  Construction  of  grant  378 

3.  Exceptions  and  reservations  382 

4.  SafBclency  of  conveyance     383 

b.  Grant  of  flow  of  stream  384 

c.  Grant  of  dam  384 
67  L.  R.  A. 


Waters,    III. — continued. 

d.  Head  and  flow 

e.  Races,  channels,  and  flumes 

f .  Right  to  convey ;  rescission 

g.  Other  matters 
IV.  Limitation  of  rights 

a.  As  to  use 

1.  General  rules 

2.  Illustrations 

b.  As  to  premises 

c.  As  to  quantity 

d.  Improved  machinery 

e.  As  to  time 
V.  Protecting  rights 

a.  By  repairing  works 

b.  By  action 
VI.  Measurement 

VII.  Loss  of  rights 
VIII.  Compensation 
TX.  Covenan-ts 
.    a.  In  general 

b.  Runs  with  the  land 

c.  Breach 

d.  Damages 
Right  to  Improve  navigability  of  stream  : — 

I.  Extent  and  limits  of  the  right  820 

II.  Right  as  between  state  and  Federal 

governments  824 

III.  Character   of   Improvement  827 

IV.  Improvement  companies  828 
V.  Booming  and  sorting  logs  839 

VI.  Interference  with  private  rights         ^41 

VII.  Exercise  of  power  of  eminent  domain  847 

VIII.  Public  rights  in  improvement  848 

IX.  Use  of  surplus  water  848 

X.  Other  matters  849 

Witneasea. 

Effect  of  marrying  a  witness  in  order  to 
prevent  her  from  testifying : — 
I.  Competency  at  common  law  499 

II.  Competency  under  statutory  provisions  501 
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ACCIDEirr  nrSITBAMCE. 

See  Insubance. 

ACKNOWLEDGMENT. 

Notes  and  Bbiefs. 

Acknowledgment;  before  disqualified  offi- 
cer; record  of  instrument  so  acknowledged 
as  constructive  notice.  861 

ACTION  OR  SUIT. 

1.  An  action  to  compel  specific  perform- 
ance of  a  contract  to  convey  real  estate  is 
one  in  personam.  Silver  Gamp  Min.  Co.  v. 
Dickert  (Mont.)  940 

2.  The  suit  should  be  at  law,  and  not  in 
equity,  where  an  insurer,  who  has  paid  part 
of  the  loss  caused  by  a  fire  n^ligently  set 
out,  and  been  subrogated  to  the  rights  of  the 
property  owner,  and  the  property  owner, 
join  in  a  suit  to  recover  the  entire  loss 
caused  by  the  negligence.  Firemen's  Fund 
Ins.  Co.  V.  Oregon  R.  &  Nav.  Co.  (Or.)    161 

3.  Officers  of  a  corporation  who  secure 
subscriptions  to  its  stock  by  fraud  are 
properly  joined  in  an  equitable  suit  against 
the  corporation  to  enjoin  collection  of  the 
amount  impaid,  and  to  secure  a  return  of 
what  has  been  paid  upon  the  subscription. 
Mack  V.  Latta  (N.  Y.)  126 

4.  An  application  for  an  injunction,  filed 
jointly  by  a  trading-stamp  company  and  one 
or  more  merchants  who  are  its  customers, 
seeking  to  enjoin  the  collection  of  a  tax  im- 
posed on  the  merchants  under  an  ordinance 
requiring  the  payment  of  a  tax  by  all  per- 
sons furnishing  trading  stamps  to  their  cus- 
tomers, is  not  bad  for  misjoinder  of  parties, 
although  the  trading-stamp  company,  having 
paid  its  tax,  was  not  a  necessary  party. 
Hewin  v.  Atlanta  (Ga.)  795 

Notes  and  Bbiefs. 

Action;  for  rescission  of  subscriptions  to 
corporate  stock  obtained  by  fraud  of  agent; 
67  L.  R.  A. 


right  to  join  agent  with  corporation  as  par- 
ty; effect  of  asking  two  inconsistent  reme- 
dies. 127 

For  negligent  injury;  right  to  split  so  as 
to  give  two  rights  of  action  at  law ;  without 
defendant's  consent;  action  at  law  in  name 
of  assignor  of  part  of  cause  of  action  set 
out  in  first  cause  of  action,  for  his  own  ben- 
efit and  that  of  assignee;  right  of  insurer 
subrogated  to  rights  of  property  owner  to 
maintain  action  at  law ;  right  of  insurer  and 
insured  to  join  in  one  action  against  wrong- 
doer ;  distinction  between  actions  at  law  and 
suits  in  equity.  161 

Right  of  sendee  of  telegram  to  maintain 
action  for  default.  320 

Misjoinder  of  parties  and  causes.        798 

Right  of  superintendents  of  county  poor  to 
sue  and  be  sued.  966 

By  private  individual  to  restrain  nui- 
sance. 983 

AGREED  CASE. 

The  exercise  of  the  power  of  a  trial 
court  to  permit  parties  to  withdraw  from 
written  stipulations  waiving  a  jury  and  sub- 
mitting the  cause  upon  an  agreed  statement 
of  facts  to  the  court  rests  in  its  discretion, 
and  such  power  is  properly  exercised  where 
the  application  is  made  before  the  court  has 
decided  the  cause  under  the  written  sub- 
mission, and  the  party  applying  has  discov- 
ered other  pertinent  facts  since  the  submis- 
sion was  entered  into,  which  the  other  party 
declines  to  embrace  in  the  agreed  statement; 
and  the  fact  that,  by  the  exercise  of  due 
diligence,  the  omitted  facts  might  have  been 
discovered  before  the  submission  was  en- 
tered into,  does  not  deprive  the  court  of  the 
power  to  grant  the  application  to  withdraw. 
Hartford  F.  Ins.  Co.  v.  Redding  (Fla.)     518 

ANIMALS. 

Negligence  of  Street  Railroad  in  Killing 
Dog,  see  Negligence. 
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Annuity— APPEAL  and  Error. 


ANNUITY. 

Notes  and  Briefs. 

Annuity ;  effect  to  suspend  power  of  alien- 
ation; assignability  of;  right  to  create 
trust  to  pay.  148 

ANTI-TRUST  LAW. 

Notes  and  Briefs. 
Anti-trust  lavv;  constitutionality  of.    905 

APPEAL  AND  ERROR. 
Objections,  exceptions,  and  record. 

1.  A  supreme  court  which  has  arrested  a 
judgment  of  conviction  in  a  criminal  case 
because  of  a  fatal  defect  in  the  indictment 
as  presented  to  it  may,  even  after  the  close 
of  the  term,  grant  the  state  the  opportunity 
to  correct  the  record  so  as  to  show  that  the 
alleged  defect  did  not  exist,  and  proceed  to 
hear  the  appeal  upon  the  corrected  record. 
State  V.  Marsh  (N.  C.)  179 

2.  A  reviewing  court  cannot  consider 
cases  and  statutes  for  the  purpose  of  deter- 
mining what  is  the  law  of  another  state  by 
which  the  contract  in  suit  is  alleged  to  be 
governed,  where  they  were  not  mentioned  in 
the  bill  of  exceptions,  and  it  is  apparent 
that  thev  were  not  considered  bv  the  trial 
court.     Cherry  v.  8prague   (Mass.)  33 

Questions  not  raised  below. 

3.  A  motion  for  arrest  of  judgment  for 
defect  in  the  indictment  in  a  criminal  case 
may  be  made  for  the  first  time  in  the  appel- 
late court.     State  v.  Marsh   (N.  C.)        179 

Review. 

4.  The  question  whether  a  witness  has 
such  special  knowledge  or  experience  as  to 
qualify  him  to  give  opinion  evidence  is  a 
question  of  fact  for  the  determination  of  the 
trial  court,  whose  finding  is  not  reviewable 
on  writ  of  error  if  there  be  any  legal  evi- 
dence to  support  it.  Burns  v.  Delaware  & 
A.  Teleg.  &  Teleph.  Co.  (N.  J.  Err.  &  App.) 

956 

5.  The  court  of  appeals  cannot  review 
the  decision  of  the  comptroller  when  based 
on  sufficient  evidence  and  affirmed  by  the  ap- 
pellate division  of  the  supreme  court  as  to 
the  capital  employed  within  the  state  upon 
which  a  corporation  is  subject  to  a  fran- 
chise tax.  People  ex  rel.  Commercial  Cable 
Co.  V.  Morgan  {N.  Y.)  960 

6.  A  ruling  that,  because  of  its  character, 
property  alleged  to  be  employed  within  the 
state  by  a  corporation  sought  to  be  subjected 
to  a  franchise  tax  cannot  in  fact  be  made 
the  basis  of  the  assessment,  presents  a  ques- 
tion of  law  reviewable  by  the  court  of  ap- 
peals. Id. 
67  L.  R.  A. 


Ground  for  reversal. 

7.  When  the  penalty  for  violation  of  a 
statute  or  ordinance  is  left  to  the  discretion 
of  the  trial  judge,  within  certain  fixed  lim- 
its, his  judgment  will  not  be  disturbed  upon 
the  ground  that  the  sentence  was  excessive, 
if  the  penalty  imposed  does  not  exceed  the 
limit  provided.    Fitts  v.  Atlanta  (Ga.)  803 

8.  Errors  without  injury  are  not  ground 
for  reversal.  Hartford  F.  Ins.  Co.  v.  Red- 
ding (Fla.)  518 

9.  The  exclusion  of  general  evidence  as 
to  the  past  life  of  one  accused  of  murder 
and  the  condition  of  his  father,  ofi'ered  as  a 
foundation  for  the  inference  that  he  was 
suffering  from  delirium  tremens  at  the  time 
of  the  homicide,  is  not  error  if  evidence  is 
subsequently  admitted  showing  his  condition 
and  habits  within  a  reasonable  time  of  the 
commission  of  the  crime.  State  v.  Quigley 
(R,  I.)  322 

Rebearins. 

10.  In  a  criminal  case,  if  the  accused  has 
actually  overlooked  an  error  in  the  original 
submission  which  might  have  misled  the 
jury  in  reaching  their  verdict,  the  court 
will  correct  it  on  rehearing.  State  v.  Phil- 
lips   (Iowa)  292 

Jndement. 

11.  If  a  judgment  in  an  equity  case  or 
an  action  at  law  tried  by  the  court  be  re- 
versed on  appeal  to  the  supreme  court,  and 
there  is  an  unsolved  question  of  fact  tliat 
must  be  determined  before  final  judgment 
can  be  rendered,  and  there  are  conflicting; 
reasonable  inferences  as  to  how  such  issue 
should  be  solved,  rendering  it  doubtful  which 
way  is  the  right  of  the  matter,  lest  injus- 
tice may  be  done  by  the  exercise  of  jurisdic- 
tion to  decide  the  issue  here  as  an  original 
matter,  the  court  will  remand  the  cause  to 
the  trial  court  to  determine  such  issue  and 
then  to  apply  the  law  to  the  case  as  directed. 
Bostwick  V.  Mutual  L.  Ins.  Co.  (Wis.)     705 

12.  An  appellate  court  may,  instead  of  re- 
versing a  judgment  for  damages  in  an  ac- 
tion for  tort  in  which  the  verdict  is  so  ex- 
cessive as  to  evince  passion,  prejudice,  or 
caprice,  require  the  prevailing  party  to 
remit  the  portion  which  it  deems  excessive 
upon  penalty  of  a  reversal  for  refusal  to 
comply,  and  affirm  the  judgment  for  the 
smaller  amount  in  case  the  plaintifT  assents 
to  it.  Alabama  G.  S.  R.  Co.  v.  Roberts 
(Tenn.)  495 

Second  appeal. 

13.  A  decision  on  appeal  that  the  pos- 
session of  a  note  by  the  maker  raises  a  pre- 
sumption of  payment  does  not  preclude  the 
raising  upon  a  subsequent  appeal  of  the 
question  as   to  the   legal   effect  of  the  in- 
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dorsement  and  transfer  of  the  note  by  the 
payee.     Vann  v.  Edwards   (N.  C.)  461 

Notes  and  Briefs. 

Appeal;  what  is  final  order  or  judgment 
for  purpose  of.  860 

Right  to  take  advantage,  on  appeal,  of 
error  apparent  upon  face  of  record;  where 
no  bill  of  exceptions  has  been  reserved.    66 

Amendment  of  record  on,  to  cure  defect 
for  which  motion  in  arrest  of  judgment  has 
been  made.  179 

Right  of  appellate  court  to  interfere  with 
verdict.  49C 

APPROPRIATIONS. 

See  Public  Moneys. 

ARREST. 

Killing  of  Person  by  Officer  Attempt- 
ing to  Make  Arrest,  see  Homicide. 
Mandamus  to  Compel,  see  Mandamus. 

Notes  and  Briefs. 

Arrest;  when  officer  jus^tified  in  striking 
or  killing  accused.  293 

Liability  of  master  for  unlawful  arrest 
by  servant.  457 

ASSAULT  AND  BATTERY. 

Exemplarj'  Damages,  see  Damages,  11. 

1.  A  property  owner  who,  having  re- 
move<l  from  his  premises  an  intoxicated 
person,  strikes  and  injures  a  stranger  who 
is  attempting  to  enter  the  premises,  under 
the  belief.,  after  exercising  the  higliest  care 
practicable  under  the  circumstances  to  as- 
certain the  facts,  that  it  is  the  same  person 
whom  he  has  just  ejected  returning,  is  ex- 
cused from  liability  for  the  assault  on  the 
ground  of  self-defense  and  apparent  neces- 
sity, if  belief  in  the  identity  of  the  persons 
is  based  on  reasonable  grounds,  and,  if,  in 
the  exercise  of  a  reasonable  judgment,  he 
further  believes  that  it  is  necessary  to  strike 
the  ejecte<l  person  to  defend  himself,  and 
uses  no  more  force  than  is,  or  appears  to  be, 
necessary  for  the  purpose.  Crabtree  v.  Daw- 
son  (Ky.)  565 

2.  To  excuse  a  person  for  assaulting  an- 
other under  the  belief  that  he  is  a  third 
person,  upon  wliom  an  assault  would  be 
justified,  he  must  exercise  the  highest  degree 
of  care  practicable  under  the  circumstances 
to  ascertain  whether  or  not  the  person  whom 
he  is  about  to  strike  is  in  fact  the  one  w-hom 
he  believes  him  to  be.  Id. 

Notes  and  Briefs. 

Assault;  homicide  in  resisting.      532,  541 

Mistaken  identity  as  justification  for.  565 
67  L.  R.  A. 


ASSIGNMENT. 

Bank  Check  as  Constituting  an  Assign- 
ment of  the  Fimds,  see  Checks. 

Estoppel  to  Question  Validity  of  As- 
signment of  Insurance  Policy,  see 
Estoppel. 

Of  Insurance  Policy,  see  Insurance. 

Notes  and  Briefs. 

Afj.signment :  of  chose  in  action;  necessity 
of  notice  of,  to  person  from  whom  debt  is 
owing.  619 

ASSUMPTION  OF  RISK. 

See  Master  and  Servant. 

ATTACHMENT. 

See  also  Garnishment,  Notes  and 
Briefs. 

1.  The  proceeds  of  a  judicial  sale  of 
lands,  confirmed  by  the  court,  which  are 
held  subject  to  the  immediate  demand  of  the 
party  entitled  to  them,  are  subject  to  at- 
tachment bv  his  creditors  in  the  hands  of 
the  clerk  of  court.  Le  Roy  v.  Jacobosky 
(N.  C.)  977 

2.  An  attachment  by  a  creditor  of  a 
stockholder  of  stock  which  has  been  pledged 
and  transferred  bv  indorsement  and  deliv- 
ery  as  security  for  the  payment  of  a  debt, 
but  the  transfer  of  which  was  not  entered 
on  the  books  of  the  corporation,  is  valid  only 
against  the  interest  of  the  assignor  therein 
after  the  debt  has  been  paid.  Mapleton 
Bank  v.  Standrod   (Idaho)  656 

3.  In  the  absence  of  fraud  and  statutory 
regulations,  a  creditor  proceeding  by  execu- 
tion or  attachment  obtains  only  such 
rights  in  the  property  seized  as  his  debtor 
had  at  the  time  of  the  seizure.  Lipscomb  v. 
Condon   (W.  Va.)  670 

4.  An  imregistered  transfer  of  shares  of 
corporation  stock,  for  which  no  certificate 
has  been  issued,  if  made  for  a  valuable  con- 
sideration and  without  fraud,  vests  in  the 
transferee  a  title  to  the  shares  superior  to 
the  claim  of  a  subsequent  attaching  cred- 
itor of  the  transferrer.  Id. 

5.  In  a  proceeding  by  the  creditor  of  a 
shareholder  to  subject  his  shares  to  the  pay- 
ment of  his  debt,  the  corporation  in  which 
the  shares  are  held  should  be  made  the  gar- 
nishee. Id. 

6.  Shares  of  corporation  stock  are  in- 
cluded in  the  terms  "personal  property, 
choses  in  action,  and  other  securities,"  as 
used  in  \V.  Va.  Code  1809,  chap.  106,  §  9, 
giving  the  plaintiff  in  an  attachment  pro- 
ceeding a  lien  on  the  personal  property  of 
the  debtor  from  the  time  of  the  levying  of 
the  attachment,  or  serving  a  copy  thereof 
on  the  garnishee,  on  all  the  personal  prop- 
ertv,  choses  in  action,  and  other  securities 
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of  the  defendant  in  the  hands  of  the  gar- 
nishee, and  on  any  real  estate  of  the  debtor 
levied  on  by  virtue  thereof,  from  the  suing 
out  of  the  same,  Id. 

7.  Wages  due  by  a  corporation,  which, 
although  having  its  domicil  of  origin  in  one 
state,  has  acquired  a  domicil  for  business 
purposes  by  adoption  in  another  one  where 
its  property  is  located,  to  a  salesman  whose 
services  are  rendered  in  still  another  state, 
where  he  resides,  are  subject  to  attachment 
for  the  debt  of  the  salesman  in  favor  of  a 
creditor  residing  in  the  state  of  the  latter 's 
domicil  at  the  adopted  domicil  of  the  cor- 
poration, under  a  statute  providing  that  an 
action  may  be  brought  against  a  foreign 
corporation  by  a  plaintiff  not  a  resident  of 
the  state  when  the  cause  of  action  shall 
have  arisen,  or  the  subject  of  the  action  shall 
be  situated,  within  the  state.  Goodwin  v. 
Clayton  (N.  C.)  209 

8.  The  debt  owing  by  the  garnishee  to 
the  principal  debtor  at  the  time  of  his  ap« 
pearance  and  answer,  and  not  that  due  at 
the  time  of  service  of  summons,  may  be 
applied  in  satisfaction  of  the  claim  of  the 
attaching  creditor,  imder  a  statute  provid- 
ing that  judgment  shall  be  entered  for  all 
sums  of  money  due  to  the  principal  debtor 
from  him.  Id. 

9.  Taking  personal  judgment  against  the 
principal  debtor  and  the  garnishee  does  not 
waive  the  lien  of  the  attachment,  where  the 
statute  contemplates  personal  judgment 
against  the  garnishee,  and  the  judgment 
against  the  principal  debtor  is  void  for  lack 
of  jurisdiction.  Id. 

10.  A  written  transfer  of  a  certificate  of 
shares  of  stock  in  a  corporation,  made  in 
good  faith  and  for  value,  possession  being 
taken  thereof  as  a  pledge  for  the  payment 
of  a  private  debt  of  the  assignor,  and  the 
transfer  of  which  is  not  entered  on  the 
proper  book  of  the  corporation,  has  prefer- 
ence over  a  subsequent  attachment  thereof 
in  favor  of  a  creditor  of  the  assignor  or 
transferrer  of  the  stock.  Mapleton  Bank  v. 
Standrod  (Idaho)  656 

Notes  and  Bbiefs. 

Attachment;  statutory  exemption  of 
wages  from;  right  of  nonresident  to  claim 
benefit  of;  entry  of  personal  judgment  with- 
out order  of  sale  or  condemnation  of  at- 
tached property;  as  effecting  dissolution  of 
attachment.  222 

Of  shares  of  corporate  stock;  superiority 
over  lien  of  prior  pledge;  where  transfer  to 
pledgee  is  not  entered  in  books  of  corpora- 
tion. 657 

Of  corporate  stock;  effect  of  pledge  or 
other  transfer  not  made  in  books  of  com- 
pany. 656 
67  L.  R.  A. 


Effect  of,  as  against  prior  bona  fide  pur- 
chaser of  chattels;  of  shares  of  stock  pre- 
viously transferred;  failure  to  enter  transfer 
on  books  of  company.  673 

ATTORNET8'  FEES. 

1.  The  provision  for  the  recovery  of  at- 
torneys' fees  in  certain  cases  against  fire 
and  life  insurance  companies,  made  by  Fbu 
act  approved  June  2,  1893,  chap.  4173, 
p.  101,  is  not  repugnant  to  any  provision  of 
the  state  or  Federal  Constitution.  L'Engle 
v.  Scottish  Union  &  N.  Ins.  Co.  (Fla.)     581 

2.  An  act  authorizing  the  recovery  of 
attorneys'  fees  in  certain  cases  against  in- 
surance companies  is  constitutional.  Hartr 
ford  F.  Ins.  Co.  v.  Redding  (Fla.)  518 

Notes  and  Bbxets. 

Attorneys'  fees;  provision  for,  in  promis- 
sory note.  36 

Right  to  recover  in  insurance  case.         584 

BAGGAGE. 

See  Carbiebs,  9. 


See  also  Judgment,  Notes  and  Bbiefs. 

A  trustee  in  bankruptcy  is  entitled  to 
maintain  an  action  to  set  aside  a  convey- 
ance alleged  to  be  fraudulent  as  to  a  judg- 
ment creditor  w^here  the  estate  of  the  judg- 
ment debtor  is  in  the  bankrupt  court,  and 
the  claim  of  the  creditor  has  been  filed. 
Schmitt  V.  Dahl  (Minn.)  590 

BANKS. 

See  also  Checks. 

Notes  aitd  Bbiefs. 

Banks;  check  on  open  account  as  assign- 
ment of  fund.  619 


Of  Judgment,  see  Judgment. 

BII.L  OF  EXCEPTIOini. 

See  Appeal  and  Ebbob,  2. 

BILLS  AND  NOTES. 

See  also  Checks;  Conflict  of  Laws. 

1.  A  third  person  placing  his  name  on 
the  back  of  a  promissory  note  before  de- 
livery to  the  payee  is  an  original  promisor 
or  maker,  not  entitled  to  demand  or  notice 
of  nonpayment,  and,  as  to  him,  no  considera- 
tion need  be  proved.  Cherry  v.  Sprague 
( Mass. )  33 

2.  The  character  of  an  instrument  as  a 
promissory  note  is  not  destroyed  by  the 
addition  to  the  promise  of  payment  of 
clauses  providing  for  additional  interest 
after    maturity,   and    for   payment    of  at- 
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tomeys'  fees  in  case  suit  is  necessary  to  col- 
lection. Id. 

Notes  and  Briefs. 

Bills  and  notes ;  effect  on  promissory  note 
of  "additional  substantive  agreement;"  in- 
definiteness  of  amount;  third  person  placing 
name  on  back  as  maker;  what  law  governs 
when  executed  in  one  state  and  delivered  to 
payee  in  another;  presumption  of  consid- 
eration. 34 

Indorsement  by  wife  without  consent  of 
husband.  462 

Proof  of  note  not  stating  consideration; 
statement  that  consideration  was  goods  sold 
and  delivered,  without  setting  forth  date, 
items,  and  kind  of  goods.  595 

Estoppel  of  person  whose  signature  is 
forged  to.  812 

BREACH  OF  THE  PEACE* 

Notes  and  Briefs. 

Breach  of  peace;  homicide  in  attempting 
to  prevent.  535 

BUBDEM  OF  PBOOF. 

See  Evidence. 

BtJBGLABT. 

Notes  and  Briefs. 

Burglary;  homicide  in  attempting  to  pre- 
vent. 534 

BURIAL  LOT. 

See  Cemeteries,  Notes  and  Briefs. 

BUSINESS. 

Right  of  Action   for  Injuries  to,   see 
Case. 

CANAI.8. 

Practical  Construction  of  Contract  by 

Acts  of  Parties,  see  Contracts,  10. 

1.  The  opening  of  canals  for  dockage  pur- 
poses, leading  out  of  a  navigable  river,  and 
maintaining  them  for  a  period  of  twenty 
years,  selling  lots  abutting  upon  them,  es- 
tablish a  prescriptive  right  to  use  the  water 
of  the  river  to  fill  them;  so  that  the  level 
of  the  water  in  the  river  cannot  be  drawn 
down  for  purposes  of  public  drainage  in 
such  a  manner  as  to  impair  the  value  of 
such  canals  for  dockage  purposes  without 
making  compensation,  under  a  constitution 
requiring  compensation  to  be  made  in  case 
private  property  is  taken  or  damaged  for 
public  purposes.  Beidler  v.  Sanitary  Dis- 
trict  (111.)  820 

2.  Canal  commissioners  who  have  con- 
tracted to  permit  a  riparian  owi^er  to  take 
water  from  its  feeder  in  consideration  of 
the  right  to  take  the  water  of  the  river  to 
67  L.  R.  A, 


supply  their  canal  will  not  be  permitted  to 
place  weirs  intended  to  restrict  him  to  the 
(quantity  to  which  he  is  entitled,  in  such  a 
manner  as  to  deprive  him  of  a  portion  of  the 
Avater  to  which  he  is  entitled  imder  his  con- 
tract. Merrifield  v.  Canal  Commissioners 
(III.)  369 

3.  Under  a  contract  giving  the  right  to 
withdraw  a  certain  quantity  of  water  from 
a  canal  feeder,  with  the  proviso  that  the 
water  shall  not  be  drawn  so  that  ''during 
the  season  of  navigation"  the  water  in  the 
canal  shall  be  reduced  to  less  than  a  speci- 
fied depth,  the  canal  commissioners  have  no 
right  to  place  weirs  in  the  flumes  by  which 
the  water  is  taken  from  the  feeder,  so  as  to 
maintain  the  water  in  the  feeder,  at  all 
times,  of  a  depth  requisite  to  maintain  the 
specified  depth  in  the  canal,  even  after  the 
close  of  navigation,  and  at  times  when  water 
from  the  feeder  is  not  necessary  to  main- 
tain the  specified  depth  in  the  canal.         Id. 

CABRIEB8. 

Conflict  of  Laws  as  to  Validity  of  Con- 
tract Limiting  Liability,  see  Con- 
flict OF  Laws,  6. 

Presumption  of  Negligence,  see  Evi- 
dence. 

Reasonable  Time  for  Consignee  to  Re- 
move Freight,  see  Trial,  9. 

Bates  and  tUscrimlnation. 

1.  A  railroad  company  renders  itself 
liable  to  the  penalty  provided  by  a  statute 
for  making  unjust  discrimination  in  rates 
for  transportation  over  its  road,  not  by  mak- 
ing a  contract  for  free  transportation,  but 
by  actually  transporting  a  person  without 
charge  or  for  an  inadequate  consideration. 
McNeill  V.  Durham  &  C.  R.  Co.  (N.  C.)  227 

2.  The  giving  of  passes  in  consideration 
of  the  publication  of  railroad  time-tables 
in  a  newspaper  is  within  the  prohibition  of 
a  statute  making  it  unjust  discrimination 
for  a  common  carrier  to  receive  from  any 
person  a  greater  or  less  compensation  for 
transportation  than  is  demanded  or  received 
from  any  other  person  by  means  of  any 
special  rate,  rebate,  drawback,  or  other  de- 
vice. Id. 

Carriage  of  paaseasem. 

3.  Conditions  on  the  back  of  a  void  pass 
are  without  effect  upon  the  rights  of  the 
person  who  is  attempting  to  use  it  for  trans- 
portation. Id* 

4.  A  person  fiding  on  the  cars  of  a 
railroad  company  with  its  consent  without 
any  contract  between  him  and  the  company 
may  hold  it  liable  for  injuries  inflicted  upon 
him  by  the  negligence  of  the  company  or  its 
servants.  Id. 

5.  The  acceptance  of  free  transportation, 
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which  a  railroad  company  is  prohibited, 
under  penalty,  from  granting,  does  not  de- 
prive one  of  the  character  of  a  bona  fide 
passenger,  or  the  protection  to  which  he  is 
entitled  as  such.  Id. 

6.  While  int«rurban  railroad  companies 
are  subject  to  the  same  regulations  and  have 
all  the  powers  of  street  railroad  companies, 
so  far  as  applicable,  the  law  of  negligence 
governing  the  standing  on  a  platform  of  a 
moving  street  car  in  a  municipality  is  not 
applicable  to  the  cas^  of  standing  on  such 
platform  of  a  moving  interurban  car  in  the 
open  country.  Cincinnati,  L.  &  A.  Electric 
Street  R.  Co.  v.  Lohe  (Ohio)  637 

7.  In  a  contract  for  safe  carriage,  there 
is  an  implied  agreement  that  the  passenger 
will  obey  the  reasonable  rules  of  the  carrier ; 
and  where  the  passenger  purposely  violates 
such  rule,  and  is  thereby  injured,  he  cannot 
recover  damages  from  the  carrier  in  an  ac- 
tion on  the  contract.  Id. 

8.  The  law  of  negligence  governing  the 
standing  on  a  platform  of  a  moving  inter- 
urban car  outside  of  a  municipality  is  the 
same  as  in  the  case  of  steam  cars ;  and  where 
a  rule  of  the  company  prohibits  passengers 
from  standing  on  the  platform,  and  notice 
thereof  is  properly  posted,  or  where  the 
passengers,  upon  request,  refuse  to  enter 
the  car,  there  being  in  either  case  vacant 
seats,  they  remain  on  the  platform  at  their 
peril.  Id. 

9.  Papers  pertaining  to  the  business  of 
an  insurance  agent  and  belonging  to  his  em- 
ployer are  not  baggage,  and  therefore,  in 
case  they  are  placed  in  a  trunk  which  is 
checked  as  baggage,  an  action  cannot  be 
maintained  for  the  benefit  of  the  employer 
for  loss  caused  bv  delav  in  their  trans- 
portation.  Yazoo  &  M.  V.  R.  Co.  v.  Black- 
mar  (Miss.)  646 

Carriase  of  freight. 

10.  A  carrier  must  place  freight  carried 
on  platform  cars  to  a  station  where  it 
maintains  a  freight  house,  but  no  agent,  in 
the  house,  to  relieve  itself  from  liability  for 
freight  lost  through  theft,  unless  it  shows 
that  it  is  not  able  to  do  so.  Normile  v. 
Northern  P.  R.  Co.  (Wash.)  271 

11.  Written  notice  of  the  arrival  of  a 
consignment  of  freight  need  not  be  given  to 
a  consignee  if  he  has  actual  notice  thereof. 

Id. 

12.  Mailing  notice  of  the  arrival  of  the 
consignment  of  freight  to  the  consignee  at 
the  place  of  its  destination  is  sufficient.    Id. 

13.  A  consignee  of  freight  loaded  on  a 
flat  car  which  is  placed  on  a  side  track  at 
a  station  where  no  agent  is  maintained  by 
the  company  is  not  guilty  of  laches  when. 
67  L.  R.  A.' 


after  receiving  notice  of  the  arrival  of  the 
property  and  communicating  with  the  agent 
having  supervision  of  the  station,  insuffi- 
cient time  remains  to  efiTect  a  removal  that 
day,  so  that  his  vehicle  does  not  reach  the 
car  until  the  next  morning.  Id. 

14.  It  is  lawful  for  a  carrier  to  limit,  bj 
special  contract,  his  common-law  liability, 
and  he  may  thereby  exempt  himself  from 
liability  for  any  loss  resulting  otherwis** 
than  by  the  negligence  or  misfeasance  of 
himself  or  his  servants.  Russell  v.  Erie  R. 
Co.   (N.  J.  Err.  &  App.)  433 

15.  A  clause  inserted  without  considera- 
tion in  a  carriage  contract,  fixing  the  dam- 
age, in  case  of  loss  of  the  goods,  at  their 
value  at  the  place  of  shipment  rather  than 
of  destination,  is  invalid.  St.  Louis,  I.  M. 
&  S.  R.  Co.  v.  Coolidge  (Ark.)  555 

16.  The  presentation  of  a  shipping  order 
signed  by  a  storage  company,  to  a  railroad 
agent  by  a  cartman  sent  to  deliver  goods 
for  shipment,  was  notice  to  the  railroad  com< 
pany  that  the  authority  of  the  cartman  was 
in  no  sense  discretionary,  and  there  was  no 
authority  on  his  part  to  enter  into  a  con- 
tract to  exempt  the  railroad  company  from 
liability.  Russell  v.  Eric  R.  Co.  (N.  J.  Err. 
&  App. )  433 

17.  The  agent  of  a  railroad  company  has 
no  right  to  assume  that  a  cartman  has  the 
authority  to  alter  or  modify  the  terms  of 
the  shipping  order,  where  the  owner  of 
goods  held  in  storage  directed  the  storage 
company  to  send  them  to  him  by  railroad, 
and  an  officer  of  the  storage  company  bent 
the  box  containing  the  goods  by  the  cart- 
man to  the  railroad  station,  accompanied 
by  a  complete  shipping  order.  Id. 

18.  Delaj'  by  the  initial  carrier  in  the 
transportation  of  goods  at  a  season  when 
weather  conditions  would  naturally  produce 
deterioration  in  their  quality,  which  may 
have  aided  in  causing  the  damaged  condition 
in  which  they  were  delivered  to  the  con- 
signee, will  render  it  liable  for  the  loss,  im- 
less  it  shows  that  its  delay  did  not  produce 
the  injury  in  whole  or  in  part,  although 
delay  by  a  connecting  carrier  is  also  shown, 
which  might  have  caused  or  contributed  to 
the  injury.  St.  Louis,  I.  M.  &,  S.  R.  Co.  v. 
Coolidge   (Ark.)  555 

Notes  and  Briefs. 

Carriers;  giving  of  free  passes  by;  con- 
ditions on,  exempting  carrier  from  liability: 
validity;  binding  effect  on  holder. 

Who  are. 

As  insurer  of  property;  duty  to  store 
goods  in  warehouse  on  arrival  at  destina- 
tion; liability  as  carrier  ceases  when  gotnl"* 
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Case—Combinations. 
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stored ;   sufficiency  of  delivery  of  goods  on ' 
side  track.  272 

Of  freight;  statement  of  wrong  value  by 
shipper;  estoppel  to  claim  greater  amount; 
who  are  common  carriers  of  live  stock; 
necessity  of  alleging  and  proving  negligence 
to  render  carrier  liable:  contract  limiting 
liability;  what  law  governs;  valuation 
clauses  as  limitation  of  common-law  lia- 
bility. 413 

Right  to  limit  liability;  in  absence  of 
negligence;  validity  of  such  contract  m:ide 
with  cartman  of  shipper:  burden  of  pr^wf 
to  show  shipper's  consent;  duty  to  ascertain 
extent  of  cartman's  authority;  charge  for 
transportation  based  on  stated  value  of 
goods.  434 

Liability  for  loss  due  to  vice  or  defect 
inherent  in  goods;  presumption  that  injury 
to  goods  passing  over  lines  of  connecting 
carriers  occurred  while  in  hands  of  last  car- 
rier; validity  of  contract  fixing  value  of 
goods  in  case  of  loss;  sufficiency  of  consid- 
eration for  relinquishment  of  common-law 
liability.  556 

Is  an  interurban  railroad  company  con- 
trolled by  general  railroad  law  in  regard  to 
operation  of  railroads  as  carriers  of  pas- 
sengers? 637 

Interurban  electric  road  as;  measure  of 
care  toward  passenger;  rules  governing  con- 
duct of  passengers ;  negligence  in  riding  on 
platform ;  of  steam  car ;  of  street  car.        639 

Delay  in  delivering  baggage;  what  con- 
stitutes baggage.  647 

CASE. 

Statements  that  loan  agents  are  inat- 
tentive and  neglectful,  and  have  been  guilty 
of  fraudulent  conduct,  for  which  their  prin- 
cipal has  taken  the  business  from  them,  and 
that  they  are  insolvent,  made  for  the  pur- 
pose of  breaking  them  up  in  business  and 
securing  their  custom,  give  them  a  right 
of  action  for  the  injuries  thereby  inflicted 
upon  them.  Brown  v.  American  F.  L.  M.  Co. 
(Tex.)  195 


Residuary  Devise  as  Including  Burial 
Lot,  see  Wills,  16. 

Notes  and  Briefs. 

Cemeteries;  nature  of  right  of  burial  in 
churchyard.  119 

Character  of  estate  or  property  of  owner 
in  burial  lot: — (I.)  Introductory;  (II.) 
easement;  (III.)  license;  (IV.) devise;  (V.) 
cemetery  dedicated  to  a  class;  (VI.)  when 
held  in  common;  (VII.)  right  to  mortgage; 
(VIII.)  power  of  cemetery  authorities; 
(IX.)  tresspass  on  lot  owner's  possession; 
67  L.  R.  A. 


(X.)  ejectment;  (XI.)  effect  upon,  of  legis- 
lative act  or  municipal  ordinance  closing 
cemetery.  118 

CERTIORARI. 

1.  Points  made  in  a  petition  for  cer- 
tiorari, not  verified  by  the  answer  of  the 
trial  judge,  present  nothing  for  determina- 
tion either  by  the  superior  or  the  supreme 
court.    Fitts  V.  Atlanta  (Ga.)  803 

2.  An  assignment  of  error  on  petition  for 
certiorari,  that  the  trial  court  erred  in 
overruling  objections  to  the  testimony  of 
certain  witnesses  upon  designated  subjects, 
without  setting  forth,  either  literally  or  in 
substance,  the  testimony  to  which  the  objec- 
tions were  made,  is  not  well  taken.  Id. 

Notes  and  Briefs. 

Certiorari;   petition  for,  after  argument. 

181 

CHATTEIi    MORTGAGE. 

vSee  Mortgage. 


A  check  on  an  open  bank  account  does 
not  constitute  an  assignment  of  the  fund, 
or  take  precedence  of  a  subsequent  attach- 
ment levied  on  the  fund  before  the  check  is 
presented  for  payment  or  brought  to  the 
notice  of  the  bank,  if  such  presentment  is 
not  made,  or  notice  given,  within  a  reason- 
able time.  Love  v.  Ardmore  Stock  Exchange 
(Ind.  Terr.)  617 

Notes  and  Briefs. 

Check;  as  assignment  of  open  bank  ac- 
count. 619 

CHOSE  IN  ACTION. 

Notes  and  Briefs. 

Chose  in  action;  as  property  subject  to 
tax;  right  to  seize  or  sell  on  execution  at 
common  law.  201 

CITIZENS. 

Privileges  and  Immunities  of,  see  Con- 
stitutional Law. 

CODICIL. 

See  Wills. 

COIiUI^TERAI.  ATTACK. 

On  Judgment,  see  Judgment. 

COLLUSION. 

See  Judgment,  Notes  and  Briefs. 

COMBINATIONS. 

Noi'Es  and  Briefs. 

Combinations;  validity  of;  when  tending 
to  suppress  competition  or  fix  prices.       904 


1016 


Common  Law-*Constitutional  Law. 


COMMON  LAW. 

1.  The  common  law  of  England  at  the 
time  of  its  adoption  by  Wyoming  had  no 
relation  to  the  master's  liability  for  injuries 
to  his  servants  and  decisions  by  the  English 
courts  subsequently  rendered  are  not  bind- 
ing in  determining  the  question  of  the  lia- 
bility of  the  master  for  injuries  occurring 
within  that  state.  Johnson  v.  Union  P. 
Coal  Co.   (Utah)  506 

2.  The  term  "common  law  of  England/' 
as  used  in  a  statute  adopting  such  law  as  a 
rule  of  decision  in  a  state,  does  not  include 
judicial  decisions  of  English  courts  rendered 
subsequently  to  the  independence  of  America. 

Id. 

COMPLAINT. 

See  Pleadiivg. 

CONDITIONAL  SALE. 

Validity  of  Insurance  on  Property,  see 
Insurance,  22. 

CONFLICT  OF  LAWS. 

1.  A  promissory  note  payable  in  the 
state  where  the  payee  receives  it  through 
the  mail  is  a  contract  of  that  state,  and  not 
of  the  one  where  the  maker  resides,  and 
where  the  instrument  was  executed.  Cherry 
V.  Sprague  (Mass.)  33 

2.  In  the  absence  of  proof  as  to  the  law 
of  another  state  by  which  a  contract  is 
to  be  enforced,  the  common  law,  and  not  the 
statute  law,  of  the  state  where  the  suit  is 
brought,  will  be  applied.  Id. 

3.  The  right  to  exemption  from  execu- 
tion is  subject  to  the  law  of  the  forum. 
Goodwin  v.  Claytor  (N.  C.)  209 

4.  A  debtor  cannot  claim  the  benefit  of 
the  exemption  law  of  the  state  of  his  domi- 
cil,  even  against  his  creditor  residing  there, 
with  respect  to  a  debt  due  him  by  a  corpo- 
ration, located  and  doing  business  in  another 
state,  which  is  also  the  situs  of  ther  debt, 
and  which  debt  has  been  attached  by  the 
creditor  at  the  domicil  of  the  corporation. 

Id. 

5.  The  courts  of  one  state  will  not  en- 
force the  provisions  of  a  contract  made  in 
another  state  as  to  the  time  in  which  ac- 
tions shall  be  brought  on  it,  which  are 
contrary  to  the  provisions  of  the  local  stat- 
ute of  limitations.  Adams  Exp.  Co.  v. 
Walker  (Ky.)  412 

6.  In  case  of  a  breach  of  a  carriage  con- 
tract in  a  state  whose  Constitution  pro- 
hibits the  carrier  from  contracting  to  limit 
its  common-law  liability,  the  carrier  can- 
not, in  the  courts  of  that  state,  have  the 
benefit  of  a  contract  valid  where  made  in 
another  state  limiting  such  liability.  Id. 
07  L.  R.  A. 


Notes  and  Bbiefs. 

Confiict  of  laws;  how  case  determined 
when  proper  foreign  law  not  proved: — (I.) 
Introduction;  (II.)  judicial  cognizance  of 
foreign  law:  (a)  specific  rules  of  law  of 
other  jurisdiction:  (1)  law  of  foreign 
country;  (2)  law  of  other  state;  (b)  gen- 
eral system  of  law  upon  which  foreign 
jurisprudence  based;  (III.)  different  the- 
ories as  to  proper  practice:  (a)  in  general; 
(&)  jurisdiction  with  respect  to  which  the 
presumption  in  favor  of  common  law  may 
be  indulged;  (c)  conflict  between  presump- 
tion in  favor  of  comm<m  law  and  presump- 
tion that  law  of  other  jurisdiction  is  same 
as  that  of  forum;  {d)  application  of  lea  fori 
without  indulging  any  presumption;  (e)  re- 
fusal to  apply  any  substantive  law.  33 

What  law  governs  note  executed  in  one 
state  and  delivered  to  payee  in  another; 
presumption  as  to  law  of  other  state.        34 

As  to  carrier's  contracts;  limitation  of 
liability.  413 

As  to  validity  of  assignment  of  life  in- 
surance policy.  551 

« 

CONSCRIPTION. 

Notes  and  Briefs. 
Conscription;  validity  of.  937 

CONSIDERATION. 

See  Contracts. 

CONSPIRACT. 

Notes  and  Briefs. 

Conspiracy;  indictment  for;  not  less  than 
two  can  be  joined  in;  to  fix  prices;  right  to 
indict,  try,  and  convict  separately  one  of 
two  or  more  conspirators.  904 

To  destroy  business  of  rival ;  as  basi8>  for 
right  of  action;  necessity  that  means  em- 
ployed should  be  unlawful ;  not  necessary  to 
prove  express  agreement  between  ccm- 
spirators.  195 

CONSTITUTIONAI.  LAW. 

Validity  of  Provision  for  Recovery  of 
Attorneys'  Fees,  see  Attobnets' 
Fees. 

See  also  Statutes. 

1.  A  statute  which  may  constitutionally 
operate  upon  certain  persons  or  in  certain 
cases  is  not  to  be  held  unconstitutional 
merely  because  there  may  be  persons  to 
whom  or  cases  in  which  it  cannot  constitu- 
tionally apply;  but  it  is  to  be  eonstmed 
not  to  apply  to  such  persons  or  cases.  State 
V.  Smiley  (Kan.)  903 

2.  An  ordinance  declaring  it  unlawful  to 
hold  public  meetings  in  the  streets  of  a 
city  without  the  consent  of  the  municipal 
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authorities  is  not  imconstitiitiona],  either 
because  it  curtails  or  restricts  the  liberty 
of  speech,  or  makes  an  arbitrary  discrimina- 
tion in  favor  of  some  persons  against  others, 
or  because  the  city  has  no  legal  power  to 
enact  it;  nor  is  such  ordinance  void  upon 
the  ground  that  it  is  an  unreasonable  and 
oppressive  exercise  of  police  power.  Fitts  v. 
Atlanta  (Ga.)  803 

3.  The  legislature  cannot  assume  the 
right  to  pass  upon  the  question  of  the  re- 
lease of  one  committed  to  a  hospital  for 
criminal  insane,  and  thereby  deprive  the 
courts  of  their  jurisdiction  to  inquire  into 
the  legality  of  his  restraint.  Re  Boyett  (N. 
C.)  972 

4.  The  Kansas  anti-trust  law  of  1897 
making  unlawful  any  combination  to  create 
or  carry  out  restrictions  on  trade  or  com- 
merce, to  control  the  prices  of  any  article 
or  commodity  or  the  rates  of  insurance,  or 
to  prevent  competition  in  the  manufacture, 
transportation,  sale,  or  purchase  of  mer- 
chandise, produce,  or  commodities,  does  not 
conflict  with  the  guaranty  of  the  Federal 
Constitution  of  the  right  to  acquire  property 
by  lawful  contract,  and  is  a  valid  exercise 
of  legislative  power.  State  v.  Smiley 
(Kan.)  903 

5.  A  right,  fully  matured  under  existing 
law,  to  defeat  a  debt  by  a  plea  of  the  stat- 
ute of  limitations,  is  neither  a  vested  right 
nor  a  property  right,  and  may  be  taken  away 
at  will  by  the  legislature.  Orman  v.  Van 
Arsdell   (N.  M.)  438 

Sqiud  proteetton  of  tlie  laws. 

6.  The  taxation  by  a  state  of  debts  due 
by  solvent  debtors  is  not  forbidden  by  the 
clause  of  the  amendment  to  the  Federal  Con- 
stitution forbidding  any  state  to  deny  to 
any  person  the  equal  protection  of  the  laws, 
although  no  tax  is  laid  on  debts  due  by  in- 
solvents.   Kingsley  v.  Merrill  (Wis.)      200 

7.  A  state  cannot  forbid  a  nonresident 
landowner  to  take  fish  and  game  upon  his 
property  within  the  state  while  according 
such  privilege  to  resident  landowners,  in 
view  of  the  provisions  of  the  Federal  Con- 
stitution forbidding  denial  of  the  equal  pro- 
tection of  laws,  and  the  deprivation  of 
property  without  due  process  of  law.  State 
V.  Mallory   (Ark.)  773 

8.  Exemption  of  minors  and  persons 
imder  guardianship  from  the  penalty  im- 
posed  by  a  statute  for  refusal  to  be  vac- 
cinated does  not  render  the  statute  imcon- 
stitutional  as  working  an  inequality.  Com. 
V.  Pear   (Mass.)  935 

PrlTiles^fl  and  Imwenltl—  of  etttsena. 

9.  A  statute  making  it  a  misdemeanor 
for  one  imder  contract  to  labor,  or  work 
land,  to  break  his  contract  and  enter  into 
07  L.  R.  A. 


another  with  a  different  person,  without 
the  consent  of  his  employer,  and  sufficient 
excuse,  to  be  adjudged  by  the  court,  and 
without  giving  notice  of  his  contract  to  the 
person  with  whom  he  makes  the  new  one, 
violates  the  constitutional  guaranties  of  life, 
liberty,  and  property,  and  abridges  the 
privileges  and  immunities  of  citizens  of  the 
United  States.    Toney  v.  State  (Ala.)      286 

10.  Conferring  power  upon  a  municipal 
corporation  to  require  licenses  for  the  sale 
of  intoxicating  liquors,  within  4  miles  of 
its  corporate  limits,  does  not  deprive  citi- 
zens of  their  constitutional  property  rights, 
or  of  the  privileges  and  immunities  protect- 
ed by  the  Federal  Constitution.  Jourdan  v. 
Evansville  (Ind.)  613 

Due  proeoM  of  law. 

11.  The  legislature  cannot  empower  the 
court,  in  its  discretion,  to  authorize  a  mar- 
ried woman  to  convey  her  real  estate  by 
separate  deed,  in  juris'dictions  where  the 
common  law,  giving  the  husband  a  free- 
hold right  in  the  property,  is  in  force,  since 
it  would  deprive  him  of  his  property  without 
due  process  of  law.  Hubbard  v.  Hubbard 
(Vt.)  969 

12.  Empowering  the  court,  in  its  discre- 
tion, to  commit  one  acquitted  of  murder 
because  of  insanity  to  an  asylum  for  treat- 
ment, from  which  he  cannot  be  released 
without  an  act  of  the  legislature,  without 
notice  to  him  or  giving  him  an  opportunity 
to  be  heard,  or  any  provisions  for  investiga- 
tion as  to  his  present  mental  state,  de- 
prives him  of  his  liberty  without  due  process 
of  law.    Re  Boyett  (N.  C.)  972 

13.  Opportunity  for  contesting  in  the 
ordinary  courts  of  justice  a  charge  imposed 
upon  property  where  cigarettes  are  sold  is 
sufficient  to  uphold  the  tax  as  against  the 
o^vner  of  the  property  without  notice  to  him 
of  its  assessment,  although  he  may  not  be 
directly  engaged  in  the  business.  Hodge  v. 
Muscatine  County  (Iowa)  624 

14.  An  assessment  for  construction  of  a 
sewer  upon  a  strip  of  property  fronting  on 
the  street,  which  is  cmly  8  feet  deep,  at  the 
same  front-foot  rate  as  is  applied  to  full- 
sized  lots,  is  so  manifestly  unequal  and 
unjust  that  it  violates  the  constitutional 
provisions  against  taking  property  without 
due  process  of  law.  Iowa  Pipe  ft  Tile  Co.  v. 
Callanan   (Iowa>  408 

Polioo  power. 

15.  The  police  power  does  not  warrant  an 
arbitrary  discrimination  between  individuals 
in  regulating  the  sale  of  intoxicating  liquors, 
although  as  between  liquor  selling  and  other 
callings  less  harmful  to  the  public  the 
former  may  be  discriminated  against.  State 
ex  rel.  Galle  v.  New  Orleans  (La.)  70 
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16.  The  legislature  may,  in  the  exercise 
of  its  police  power,  authorize  the  health 
authorities  of  a  municipal  corporation  to 
require,  under  penalty,  all  citizens  to  be 
vaccinated  when,  in  their  discretion,  it  is 
necessary  for  the  public  health  and  safety. 
Com.  V.  Pear   (Mass.)  936 

17.  The  constitutional  requirement  tliat 
police  powers  shall  be  wholesome  and  rea- 
sonable does  not  justify  the  court  in  setting 
aside  a  statute  upon  a'  subject  in  regard  to 
which  the  legislature  is  authorized  to  act 
because  the  opinion  of  the  judge  differs  from 
that  of  the  legislators  on  the  question 
whether  it  will  be  for  the  good  and  welfare 
ot  the  state.  Id. 

Notes  and  Briefs, 

See  also  Intoxicating  Liquors  :  Statutes  ; 
Taxes. 

Constitutional  law;  validity  of  statute 
making  breach  of  contract  by  employee  a 
misdemeanor.  286 

Power  of  state  to  compel  nonresident  hav- 
ing property  rights  in  state  to  sue  in  state 
courts  only.  763 

What  constitutes  "law  of  the  land;"  due 
process.  626 

What  constitutes  "law  of  the  land;"  es- 
sential elements  of  due  process;  validity  of 
statute  permitting  court  to  commit  one 
acquitted  of  murder  because  of  insanity,  to 
asylum  for  treatment.  972 

Police  power;  invasion  of  private  rights 
by  exercise  of;  what  constitutes  due  process 
of  law;  validity  of  compulsory  vaccination 
law;  of  quarantine;  of  conscription;  of 
regulation  of  trades  and  callings.  936 

Unconstitutional  delegation  of  power;  by 
authorizing  city  council  to  empower  city 
police  force  to  make  rules  for  use  of  streets. 

803 

Delegation  of  police  power  to  municipali- 
ties. 832 

Taking  of  property  without  compensation. 

826 

Provisions  of,  not  directory;  constitution- 
al limitations  as  to  time  for  introduction 
of  bills  in  legislature.  966 

CONTINUAKCE. 

A  refusal  to  continue  a  case  against 
one  who  violated  a  municipal  ordinance  for 
the  previously  announced  purpose  of  testing 
its  constitutionality,  merely  to  give  his 
counsel  time  to  investigate  the  constitution- 
al questions  claimed  to  be  involved  therein, 
is  not  error.  Fitts  v.  Atlanta  (Ga.)  803 
67  L.  R.  A. 


CONTRACTS. 

Validity  of  Contract  Limiting  Liability^ 
see  Carriers,  14. 

Between  Corporation  and  Stockholders 
or  Directors,  see  Corporations,  13- 
16. 

Measure  of  Damages  for  Breach  of,  see 
Damages,  4-8. 

Parol  Evidence  Aflfecting,  see  Evidence. 

Fraud  in  Inducing  Execution  of,  see 
Fraud. 

See  also  Conflict  op  Laws;  Insur- 
ance; Vendor  and  Purchaser. 

1.  One  accepting  free  transportation 
which  a  railroad  company  is  forbidden, 
under  penalty,  to  grant,  is  not  precluded,  on 
the  ground  that  he  is  in  pari  delicto,  from 
holding  the  carrier  liable  to  him  for  in- 
juries due  to  its  negligence,  since  he  is  not 
in  pari  delicto  with  a  railroad  company, 
and,  if  he  is  so  with  respect  to  the  carriage 
contract,  it  ^oes  not  extend  to  the  negli- 
gence causing  the  injury.  McNeill  v.  Dur- 
ham &  C.  R.  Co.  (N.  O'  227 

2.  Mere  ignorance  of  the  contents  of  a 
paper,  by  one  who  becomes  a  party  thereto 
under  a  mistake  as  to  its  import,  will  not 
enable  him  to  avoid  his  act.  Bostwick  v. 
Mutual  L.  Ins.  Co.   (Wis.)  705 

3.  A  mere  request  by  one  of  the  parties 
thereto  for  an  alteration  or  modification  of 
a  fully  accepted  proposed  contract,  which  by 
acceptance  has  been  wrought  into  a  binding 
contract,  is  not  a  breach  thereof,  giving  right 
of  rescission  or  action;  neither  does  it  effect 
such  alteration,  unless  assented  to  by  the 
other  party.  Turner  v.  McCormick  (W 
Va.)  '  853 

4.  A  person  who,  in  a  business  deal  with 
another,  signs  a  written  instrument,  is  con- 
clusively presumed,  as  to  that  other  and  all 
persons  claiming  under  him  through  such 
instrument,  to  know  the  contents  thereof,  no 
fraud  or  deceit  being  used  by  such  other  or 
by  anyone  for  whose  conduct  he  is  responsi- 
ble, reasonably  .calculated  to,  and  which 
does,  induce  such  person  to  become  a  p&rty 
to  such  instrument  without  reading  it.  Bost- 
wick V.  Mutual  L.  Ins.  Co.  (Wis.)  705 

Conaideratlon. 

5.  A  lease  with  the  affirmative  covenants 
of  the  lessee  is  sufficient  consideration  for 
a  contract  giving  him  a  right  to  purchase 
the  property  during  the  continuance  of  the 
lease,  so  that  the  option  cannot  be  with- 
drawn by  the  lessor  during  that  time.  Frank 
V.  Stratford-Handcock   (Wyo.)  571 

6.  One  who  signed  an  option  contract  to 
convey  land  after  the  expiration  of  the 
option  and  without  any  consideration  mov- 
ing to  him  is  not  bound  thereby.  Le  Roy 
V.  Jacobosky  (N.  C.)  977 
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VaUdity. 

7.  A  contract  by  a  guardian  to  sell  his 
wards'  land  in  advance  of  legal  authority 
is  contrary  to  public  policy  and  void.        Id. 

8.  A  contract  by  a  patron  of  a  telephone 
company  not  to  engage  service  from  a  rival 
company  is  void  as  contrary  to  public  pol- 
icy.   Gwynn  v.  Citizens'  Teleph.  Co.  (S.  C.) 

Ill 

0.  A  lease  by  a  corporation,  engaged  in 
the  business  of  generating  and  furnishing 
electricity  for  public  and  private  use,  to  a 
rival  corporation  in  the  same  city,  for  a 
period  of  ten  years,  of  machinery  and  ap- 
pliances used  in  generating  electricity,  by 
which  it  obligates  itself  not  to  engage  in 
the  business  of  furnishing  electric  light  and 
power  to  public  or  private  consumers  in  the 
city  during  said  period,  and  not  to  dispose 
of  any  of  its  property,  machinery,  or  appli- 
ances retained  by  it  for  producing  or  gen- 
erating in  such  city  electric  light  and  power, 
is  in  contravention  of  public  policy, « and 
no  action  to  recover  rents  can  be  maintained 
thereon  by  the  lessor  or  its  assignee.  Keene 
Syndicate  v.  Wichita  Gas,  E.  L.  &  P.  Co. 
(Kan.)  61 

Confltmotion. 

10.  Maintenance  for  nearly  fifty  years, 
with  the  knowledge  and  acquiescence  of  the 
canal  commissioners,  of  flumes  to  take  water 
from  a  canal  feeder,  under  a  contract  by 
which  the  commissioners  granted  the  right 
to  take  it,  the  bottoms  of  which  are  level 
with  the  bottom  of  the  feeder,  so  that  when- 
ever the  grantee  was  entitled  to  take  water 
he  would  receive  it  under  a  head,  is  a 
practical  construction  of  the  rights  of  the 
parties  which  will  prevent  the  commission- 
ers from  subsequently  placing  weirs  in  the 
flumes  so  that  no  water  can  be  received  until 
it  has  reached  a  certain  height  in  the  feeder. 
Merrifield  v.  Canal  Commissioners  (111.)  369 

Notes  and  Briefs. 

Contracts;  tending  to  suppress  competi- 
tion or  fix  prices;  validity;  liberty  to  con- 
tract. 904 

In  partial  restraint  of  trade.  112 

Effect  of  adding  condition  after  accept- 
ance of;  eflfect  of  expression  of  dissatisfac- 
tion with  terms.  853 

Giving  right  to  hunt  or  fish  on  one's  land ; 
as  one  within  statute  of  frauds.  773 

Lack  of  mutuality  of  right  and  obliga- 
tion; eflfect  of  subsequent  events  or  acts  to 
obviate  objection;  right  to  repudiate  one 
portion  of,  and  enforce  others;  specific  per- 
formance of;  necessity  of  valid  considera- 
tion; enforceability  against  other  party  of 
contract  which  one  party  is  at  liberty  to  re- 
voke at  any  time;  condition  precedent;  op- 
S7  L.  R.  A* 


tion  contracts ;  withdrawal  of  option ;  neces- 
sity of  literal  performance  by  party  to  whom 
offer  made,  to  entitle  him  to  demand  per- 
formance by  other.  671 

Binding  effect  of  written  contract;  right 
to  rescind;  duty  to  exercise  within  reason- 
able time.  713 

Right  to  recover  on  illegal  contract  which 
has  been  executed;  in  partial  restraint  of 
trade;  validity;  between  quasi-public  cor- 
porations; as  affecting  commodity  of  com- 
mon utility;  refusal  of  courts  to  enforce 
void  contract.  61 

CONVENTIONS. 

See  Voters  and  Elections. 

CONVETANCIL 

Notes  and  Briefs. 
Conveyance;  parol  gift  as.  461 

CORPORATIONS. 

Parties  to  Suit  to  Enjoin  Collection  of 

Subscriptions,      see      Action      or 

Suit,  3. 
Attachment   of   Stock   by   Creditor    of 

Stockholder,  see  Attachment. 
Attachment  of  Wages  Due  by  Foreign 

Corporation,  see  Attachment,  7. 
Execution  against  Shares  of  Stock,  see 

Levy  and  Seizure. 
Franchise  Tax,  see  Taxes. 

1.  The  books  and  papers  of  a  private  cor- 
poration under  the  laws  of  this  state  are 
not  public,  but  private,  records  and  docu- 
ments.   Lipscomb  v.  Condon  (W.  Va.)      670 

Stock. 

2.  A  certificate  of  stock  is  not  the  stock 
itself,  but  is  evidence  of  its  existence  and 
ownership.  Id. 

3.  Though,  when  issued,  a  certificate  of 
stock  is  a  muniment  of  title,  it  is  not  es- 
sential to  the  existence  of  the  property  rep- 
resented by  it.  Id. 

4.  The  rights  of  a  creditor  respecting 
shares  of  corporation  stock  for  which  cer- 
tificates have  not  been  issued,  alleged  to  be 
the  property  of  his  debtor,  are  the  same 
as  in  the  case  of  an  ordinary  chose  in  ac- 
tion. Id. 

5.  The  beneficial  interest  in  shares  of 
corporation  stock  is  assignable  by  parol,  the 
ownership  passing  immediately  on  consum- 
mation of  the  sale,  by  force  of  the  con- 
tract, as  in  the  case  of  ordinary  choses  in 
action,  and  not  by  operation  of  law.        Id. 

6.  A  sale  of  shares  of  stock  for  which 
no  certificate  has  been  issued  may  be  evi- 
denced by  an  informal  written  instrument, 
executed  and  delivered  by  the  transferrer 
to  the  transferee,  without  a  power  of  attor- 
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ney  entitling  the  latter  to  have  the  same 
transferred  on  the  books  of  the  company. 

Id. 

7.  A  shareholder  may,  upon  his  demand, 
obtain  a  certificate  of  his  shares,  but,  un- 
less demanded  by  him,  it  need  not  1)e  is- 
sued ;  and  he  may  freely  transfer  the  shares 
without  it  if  they  are  fully  peid  up,  or  se- 
curity for  the  balance  due  on  them,  satis- 
factory to  the  board  of  directors,  be  given. 

Id. 

8.  The  requirement  that  corporations 
keep  transfer  books  and  that  shares  of  stock 
be  assigned  therein  is  intended  for  the  pro- 
tection and  convenience  of  the  corporation 
and  its  shareholders,  and  does  not  affect 
the  rights  of  one  to  whom  shares  are  trans- 
ferred without  an  entry  in  the  transfer 
book.  Id. 

9.  Shares  of  stock  in  a  corporation  are 
personal  estate  and  a  species  of  incorporeal 
property.  Id. 

10.  A  certificate  is  not  necessary  to  a 
sale  of  shares  of  corporate  stock.  Id. 

11.  That  provision  of  Idaho  Rev.  Stat.  § 
2611,  which  provides  that  a  transfer  ot 
stock,  made  by  indorsement  and  delivery 
of  the  certificate,  is  not  valid,  except  be- 
tween the  parties  thereto,  until  the  same 
is  entered  upon  the  books  of  the  corpora- 
tion, was  not  intended  as  a  protection  to 
creditors  of  a  stockholder,  but  was  intended 
to  protect  the  corporation,  its  members,  and 
its  creditors.  Mapleton  Bank  v.  Standrod 
(Idaho)  656 
DiTidends. 

12.  On  complaint  of  the  minority  stock- 
holders, and  on  proper  showing,  the  c«Durt 
will  order  the  board  of  directors  of  a  cor- 
poration to  declare  a  dividend.  Crichton  v. 
Webb  Press  Co.   (La.)  76 

Traaaaetloiftfl      between,      eorporatlon 
and  etooklioldere,  or  direetom. 

13.  Where  the  same  five  persons  compose 
both  the  directorate  and  the  body  of  the 
stockholders  of  a  corporation,  two  of  these 
persons  cannot,  by  joining  with  a  third, 
enter  into  contracts  with  the  corporation, 
or  fix  their  own  salaries,  or  vote  allow- 
ances to  themselves,  over  the  protest  of 
their  two  other  associates.  Id. 

14.  Equity  will  not  permit  the  members 
of  a  corporation,  whether  as  directors  or 
as  stockholders,  to  vote  to  themselves  the 
money  of  the  corporation  over  the  protest 
of  their  associates.  Id. 

15.  Stockholders  who  undertake  to  dis- 
charge the  functions  of  directors  and  con- 
duct the  affairs  of  the  corporation  become 
subject  to  the  same  trust  relation  which 
precludes  directors  from  contracting  with 
67  L.  R.  A. 


themselves  to  the  detriment  of  the  corpora- 
tion. Id. 

16.  On  complaint  of  minority  stockhold- 
ers the  court  will  intervene  to  protect  their 
interests,  where  the  majority  of  the  stock- 
holders of  a  corporation,  who  were  also  the 
sole  managers  of  its  business,  have  gone 
on,  over  the  protest  of  the  minority,  and 
dealt  with  themselves;  and  the  court  can- 
not approve  the  basis  upon  which  the  busi- 
ness has  been  carried  on,  even  though  its  in- 
tervention involves  reforming  the  contract 
between  the  corporation  and  the  majority 
of  stockholders,  or  revising  the  basis  for 
the  apportionment  of  the  profits  of  the  busi- 
ness. Id. 

ForeisB  eorporatioiuk 

17.  A  foreign  corporation  which  has  its 
principal  place  of  business  and  the  bulk 
of  its  property  in  a  state  with  whose  laws 
it  has  complied  for  the  purpose  of  obtain- 
ing the  privilege  of  doing  business  there, 
whioh  subject  it  to  the  service  of  process 
there,  is  subject  to  the  jurisdiction  of  the 
courts  of  that  state  in  actions  to  collect 
debts  due  from  it  either  to  foreign  or  do- 
mestic creditors,  so  far  as  foreign  creditors 
are  permitted  to  maintain  actions  in  the 
state.    Goodwin  v.  Claytor  (N.  C.)  209 

Notes  and  Briefs. 

Corporations ;  engaged  in  performing  pub- 
lic duties;  right  to  lease  or  alienate  fran- 
chise or  property.  62 

Public  or  quasi  public;  right  to  discrim- 
inate in  furnishing  service.  251 

Tax  on  franchise  of;  how  computed;  how 
value  of  capital  stock  determined  for  pur- 
pose of.  961 

Right  of  directors  or  stockholders  to  fix 
amount  of  royalty  on  patents,  to  be  paid 
them  as  individuals;  right  of  majority  to 
withhold  profits  earned,  or  to  apply  them 
to  unauthorized  use;  stockholders'  right  to 
manage  corporate  affairs.  77 

Validity  of  pledge  or  other  transfer  of 
stock    of   corporation   when    not   made   on 
books  of  company,  as  against  attachments, 
executions,  or   subsequent  transfers: — (I.) 
The  elements  of  the  problem;    (II.)   regis- 
try not  necessary  in  absence  of  statute  or 
by-law;    (III.)    statutes  requiring  transfer 
on  books;    (IV.)   by-law  requiring  transfer 
on  books;    (V.)   provision  of  certificate  re- 
quiring transfer  on  books;    (VI.)    require- 
ment of  record  with  county  clerk;    (VFI.) 
effect  of  effort  to  secure  transfer;    (VIIL) 
effect  of  notice  to  purchaser  or  creditor; 
(IX.)    persons   not   entitled   to  benefit   of 
statutes;    (X.)    estoppel  of  pledgee;    (XI.) 
statutory   recognition  of  transfers   of   cer- 
tificates. 656 
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Attachment  of  shares  of  stock;  superior- 
ity over  lien  of  prior  pledgee;  where  trans- 
fer to  pledgee  has  not  been  entered  on  hooks 
of  company.  657 

Transfer  of  shares  of  stock  in;  attach- 
ment by  debtor  of  transferrer;  effect  of 
failure  to  enter  transfer  on  books  of  com- 
pany. 673 

Foreign;  when  nonresident  may  sue;  how 
residence  of  foreign  corporation  determined ; 
situs  of  debts  of;  for  purpose  of  garnish- 
ment; effect  of  statutes  providing  for  serv- 
ice of  process  against,  to  give  jurisdiction 
over.  214 


CORPSE. 


Notes  and  Briefs. 


Corpse;  right  to  custody  and  control  of. 

119 

COURTS. 

Encroachment  by  Legislature  upon  Ju- 
dicial Power,  see  Constitutional 
Law,  3. 

Jurisdiction  to  Issue  Writs  of  Man- 
damus, see  Mandamus. 

Wrongful  Removal  of  Records,  see 
Records. 

1.  Decisions  of  the  English  courts,  ren- 
dered since  the  independence  of  America, 
are  entitled  to  respect  upon  the  question  as 
to  what  the  common  law  is,  and  in  par- 
ticular cases  may  properly  be  regarded  as 
conclusive.  Johnson  v.  Union  P.  Coal  Co. 
( Utah )  506 

2.  In  case  actions  between  the  same  par- 
ties and  involving  the  same  subject-matter 
are  brought  in  courts  of  co-ordinate  juris- 
diction, and  one  of  the  courts  secures  by 
proper  process  the  custody  or  dominion 
which  it  is  one  of  the  objects  of  the  suit 
in  the  other  court  to  subject  to  its  judg- 
ment, the  latter  action  should  not  be  dis- 
missed but  should  be  stayed  imtil  the  pro- 
ceedings in  the  court  that  first  obtained  ju- 
risdiction of  the  property  are  concluded  or 
ample  time  for  their  termination  has 
elapsed.  Re  Barber  Asphalt  Pav.  Co.  (C. 
C.  A.  8th  C.)  761 

Federal  eourts. 

3.  Wherever  the  citizens  of  a  state  may 
secure  a  trial  of  their  controversies  by  its 
courts  of  general  jurisdiction  either  by 
original  process,  or  by  appeal,  or  by  other 
proceedings,  the  citizens  of  different  states 
may  obtain  the  trial  of  like  controversies 
between  them  by  some  appropriate  action 
in  the  Federal  courts.  Id. 

4.  The  jurisdiction  of  the  Federal  courts 
may  not  be  limited  or  impaired  by  ntate 
legislation  which  confers  exclusive  juris- 
diction of  litigation  upon  state  courts  or 
67  L.  R.  A. 


prescribes    exclusive    methods    of    invoking 
that  jurisdiction.  Id. 

5.  The  pendency  in  a  state  court  of  a 
prior  action  between  the  same  parties  for 
the  same  cause  furnishes  no  ground  for  an 
abatement  or  for  a  stay  of  proceedings  in 
a  subsequent  action  brought  by  the  same 
plaintiff  in  a  Federal  court,  where  no  con- 
flict arises  between  the  courts  over  the  cus- 
tody or  dominion  of  specific  property.      Id. 

6.  A  city  charter  which  provides  for  ap- 
peals from  the  allowance  or  rejection  of 
claims  against  that  city  to  a  certain  state 
court,  and  prohibits  the  payment  of  such 
claims  while  such  appeals  are  there  pend- 
ing,  does   not   restrict  the   jurisdiction   of 

the  Federal  courts  over  claims  of  citizens  ' 
of  other  states,  or  the  power  of  those  courts 
to  enforce  their  judgments  upon  such 
claims;  and  actions  by  original  process  in 
the  Federal  coufts  mav  be  maintained  in 
controversies  over  such  claims  without  pre- 
senting them  to  the  city  council.  Id. 

Effect  ia  Federal  oourte  of  state  de- 
cifliona. 

7.  The  question  whether  or  not  an  in- 
surable interest  in  an  assignee  is  requisite 
to  the  validity  of  the  assignment  of  a  pol- 
icy of  life  insurance,  which  was  originally 
issued  to  one  who  had  an  insurable  inter- 
est, is  a  question  of  general  law,  upon 
which  the  decisions  of  the  courts  of  the 
state  in  which  the  assignment  was  made  are 
not  controlling  in  the  Federal  courts.  Gor- 
don v.  Ware  Nat.  Bank   (C.  C.  A.  8th  C.) 

550. 
Notes  and  Bbiefs. 

Courts;  judicial  cognizance  of  foreign 
law.  33 

Probate;  jurisdiction  of  infant  removed 
from  state.  860 

Refusal  to  enforce  contract  void  as 
against  public  policy.  63 

No  power  to  enlarge  scope  of  title  of  stat- 
ute. 424 

Right  to  review  action  of  legislature  in 
giving  city  jurisdiction  to  regulate  sales  of 
intoxicating  liquors  within  4  miles  of  cor- 
porate limits.  615 

Duty  to  protect  person  against  results 
of  his  own  negligence;  where  injury  has 
been  intentionally  inflicted  by  another 
through  fraud.  719 

Right  of  United  States  circuit  court  of 
appeals  to  issue  mandamus  in  exercise  of, 
and  in  aid  of,  appellate  jurisdiction;  duty 
of  Federal  court  to  hear  case  where  suit  in- . 
volving  same  parties  and  subject-matter  is 
pending  in  state  court.  763 

When  adjudicated  cases  will  be  over- 
ruled. 462 
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COVENANT. 

Notes  and  Briefs. 
Covenants:  in  grant  of  water  power.    369 

CBIMINAIi  LAW. 

Arrest  of  Judgment.  Amendment  of 
Record  to  Cure  Defect,  see  Ap- 
peal AND  Ebbob.  1. 

Review  of  Discretion  of  Judge  in  De- 
termining Amount  of  Penalty,  see 
Appeal  and  Ebbob,  7. 

Burden  of  Proving  Insanity  as  a  De- 
fense, see  Evidence,  11. 

Mandamus  to  Compel  Issuance  of 
Bench   Warrants,   see  Mandamus. 

See  also  Extbadition;  Habeas  Cob- 
pus  ;  New  Tbial. 

1.  One  who  proposes  a  scheme,  and  puts 
in  motion  the  forces  by  which  court  rec- 
ords are  removed  from  the  files  for  the  pur- 
pose of  destroying  them,  is  guilty  as  prin- 
cipal throughout  the  transaction,  although 
the  papers  are  actually  removed  by  the  dis- 
trict attorney  under  permission  of  a  judge 
of  the  court,  and  placed  in  the  custody  of  a 
public  officer  for  deliver^'  to  the  one  who 
wishes  them.    People  v.  Mills  (N»  Y.)       131 

2.  Punishment  by  fine  of  not  less  than 
$25  nor  more  than  $200.  or  by  imprison- 
ment in  the  city  jail  for  not  less  than  ten 
davs  nor  more  than  sixty  days,  for  viola- 
tion  of  an  ordinance  prohibiting  keepers  of 
saloons,  barrooms,  etc.,  from  permitting  fe- 
males to  enter  their  places  of  business  for 
immoral  purposes,  is  not  unreasonable  or 
oppressive.    State  v.  Nelson  (Idaho).      808 

Notes  and  Briefs. 

Criminal  law;  what  necessary  to  consti- 
tute crime;  effect  of  instigation  or  consent 
to  crime,  when  given  for  purpose  of  dis- 
covering criminals;  removing  court  records 
with  consent  of  judge  and  district  attor- 
ney; sufficiency  of  mere  solicitation  to  com- 
mit crime  to  justify  conviction  for  attempt. 

134 

Right  to  petition  to  rehear  in  criminal 
case.  180 

Presumption  of  sanity  of  accused :  burden 
of  proof  to  show  insanity;  admissibility  of 
evidence  of  hereditary  insanity;  sanity  as 
essential  element  in  crime  of  murder;  ac- 
quittal required  in  case  of  reasonable  doubt 
of  sanity.  323 

Civil  liability  for  act  criminal  in  its  na- 
ture, but  excusable  under  criminal  law.    566 

Necessity  of  alleging  and  proving  intent 
where  statute  makes  this  an  element  of  the 
crime.  904 

Proving  corpus  delicti  by  admissions  of 
67  L.  R.  A. 


accused;    where  there  is  corroboratiou  by 
other  evidence.  923 

CtJSTODT  OF  THE  l^AVT. 

Attachment  of  Proceeds  of  JuiMcial 
Sale,  see  Attaghmsnt,  1. 

DAMAGES. 

Judgment  on  Appeal  Requiring  Remis- 
sion of  Excessive  Amount,  see  Ap- 
peal AND  Ebbob,  12. 

1.  A  clause  in  a  statute  making  a  rail- 
road company  liable  for  losses  by  fire  set  out 
by  its  engines,  which  g^ves  it  the  benefit  of 
any  insurance  on  the  property,  applies  only 
to  cases  where  the  liability  is  imposed  by 
the  statute,  and  not  to  those  where  it  is  lia- 
ble because  of  its  own  negligence;  so  that 
in  the  latter  case  it  is  not  entitled  to  the 
benefit  of  the  insurance  on  the  property. 
Dyer  v.  Main  C.  R.  Co.  (Me.)  416 

Measore  of  damasks. 

2.  Where  riparian  property  has  been  in- 
jured by  lowering  the  level  of  the  water  so 
as  to  interfere  with  access  between  the 
water  and  land,  the  measure  of  damages  is 
the  difference  in  value  of  the  property  be- 
fore and  after  the  injury  was  done,  and  not 
the  cost  of  charges  made  to  avoid  the  result 
of  the  change  in  conditions.  Beidler  v.  San- 
itary District   (111.)  820 

3.  The  measure  of  damages  for  failure 
to  notify  one  who  delivers  a  message  to  a 
telegraph  company  for  transmission,  advis- 
ing the  sendee  to  purchase  certain  stock,  of 
the  fact  that  it  cannot  be  transmitted  be- 
cause of  obstruction  of  the  line,  is  the  dif- 
ference between  what  the  stock  could  have 
been  purchased  for  had  the  message  been 
promptly  sent  and  what  was  pajd  for  the 
stock  imder  the  belief  that  the  advice  re- 
lated to  conditions  at  the  time  the  message 
reached  the  sendee.  Swan  v.  Western  U. 
Teleg.  Co.  (C.  C.  A.  7th  C.)  153 

4.  The  general  rule  that  the  measure  of 
damages  in  case  of  breach  of  an  executory 
contract  to  sell  and  deliver  goods  is  the  dif- 
ference between  the  market  value  thereof  at 
the  time  and  place  of  delivery  and  the  con- 
tract price,  with  interest,  do»  not  apply 
where  at  the  time  of  the  breach  the  buyer 
could  not  have  obtained  like  goods  tn  the 
place  of  delivery,  and  in  such  case  the  dam- 
ages recoverable  are  such  as  arise  naturally 
from  the  breach^  or  such  as  may  reasonably 
be  supposed  to  have  been  in  contemplation 
of  both  parties,  at  the  time  they  made  the 
contract,  as  the  probable  result  of  the  breach 
of  it.     Vogt  v.  Shienebeck  (Wis.)  756 

5.  The  proper  measure  of  damages  for 
breach  of  an  executory  contract  of  sale  and 
delivery,  where  at  the  time  of  the  breach 
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similar  goods  could  not  be  obtained  by  the 
buyer  at  the  place  agreed  upon  for  delivery 
but  there  waB  a  market  value  for  such  goods 
at  the  point  to  which  they  were  to  be  con- 
signed, is  the  difference  between  the  con- 
tract price  and  such  value,  less  any  expense 
which  the  buyer,  if  the  contract  had  been 
performed,  would  have  been  put  to  in  deliv- 
ering the  goods  at  such  place,  with  interest 
on  the  residue  at  the  legal  rate,  from  the 
date  of  the  breach.  Id. 

6.  In  an  action  to  recover  damages  for 
the  breach  of  an  executory  contract  to  sell 
and  deliver  goods,  the  general  rule  is  that 
the  difference  between  the  market  value 
thereof  at  the  time  and  place  of  delivery, 
and  the  contract  price,  with  interest  from 
the  time  of  the  breach,  is  the  true  measure. 

Id. 

7.  The  measure  of  damages  for  breach  by 
an  agent  who  signs  a  contract  to  convey  his 
principal's  land  and  so  warrants  his  author- 
ity to  make  the  contract,  is  what  the  other 
contracting  party  loses  by  reason  of  the 
false  assertion  of  authoritv,  or  the  amount 
of  money  paid  out,  or  the  value  of  services 
rendered,  or  the  special  damages  sustained. 
Le  Roy  v.  Jaeobosky  (N.  C.)  977 

8.  The  measure  of  damages  for  breach  of 
a  contract  to  convey  real  estate  is  the  dif- 
ference between  the  contract  price  and  the 
market  value  of  the  property.  Id. 

Mitlsatloii  of  damases. 

9.  The  fact  that  a  person  other  than  the 
wrongdoer,  as  a  mere  gratuity,  pays  to  one 
negligently  injured  a  sum  of  money  equal  to 
the  amount  he  would  have  earned  had  he 
been  able  to  work  during  the  period  of  dis- 
ability, will  not  mitigate  the  damages  due 
by  the  wrongdoer  to  the  injured  party  for 
lost  time,  even  though  the  person  making 
the  payment  is  the  employer  of  the  injured 
party.'  Nashville,  C.  &  St.  L.  R.  Co.  v.  Mil- 
ler fOa.)  87 

10.  That  a  telephone  company  has  not  the 
means  to  supply  service  to  one  applying  for 
it  may  be  shown  in  mitigation  of  damages 
for  refusal  to  comply  with  its  duty  in  that 
regard,  but  not  in  justification  thereof. 
Gwynn  v.  Citizens'  Teleph.  Co.  (S.  C.)     Ill 

Exomplary  damages. 

11.  One  who  recklesslv  and  wantonlv 
strikes  a  stranger  upon  the  pretext  of  de- 
fending himself  against  one  with  whom  he 
has  had  an  altercation  is  liable  for  exem- 
plary, as  well  as  compensatory,  damages. 
Crabtree  v.  Dawson   (Ky.)  665 

12.  Belief  in  the  existence  of  a  legal  right 
to  refuse  telephone  service  to  one  applying 
for  it,  although  erroneous,  and  refusal  to 
furnish  service  for  the  purpose  of  protecting 
the  rights  of  the  telephone  company,  will 
67  L.  R.  A. 


prevent  the  imposition  of  punitive  damages 
for  such  act.  G\i'vnn  v.  Citizens'  Teleph.  Co. 
(S.  C.)  '  111 

Notes  and  Briefs. 

Damages:  for  inducing  or  encouraging 
servant  to  break  contract;  measure  of.     67 

Mitigation  of  damages  for  personal  injury 
by  fact  that  injured  person  has  received 
from  some  source  other  than  the  wrong- 
doer money  because  of  the  injury: — (I.)  In 
actions  by  injured  person:  (a)  insurance 
money;  (b)  wages;  (c)  other  gratuities; 
(II.)  in  actions  for  wrongful  death:  (a) 
property  received  from  deceased;  (6)  in- 
surance money;  (c)  pensions  and  subscrip- 
tions: (d)  remarriage;  (III.)  payments 
made  at  instance  of  wrongdoer.  87 

For  personal  injury:  mitigation  of,  by 
fact  that  injured  person  has  received  money 
because  of  injury  from  one  other  than 
wrongdoer.  88 

For  delay  in  sending  telegram.  155 

For  conspiracy  to  ruin  plaintiff's  busi- 
ness: right  to  recover  for  injury  to  reputa- 
tion, as  well  as  for  damage  to  business.    196 

For  default  in  sending  telegram ;  when  too 
remo'te.  320 

For  failure  to  deliver  telegraph  message; 
mental  suffering  as  element  of.  08G 

For  mistake  in  sending  business  telegram; 
right  to  consider  lost  profits.  481 

Right  to  recover  for  act  criminal  in  its 
nature,  but  excusable  under  criminal  law. 

566 

Measure  of.  for  injury  by  diversion  of 
water;  necessity  of  proving  actual  damages 
from  diversion :  right  to  damages  for  in- 
juries resulting  from  proper  exercise  of  po- 
lice power.  831 

DECI«ARATION. 

See  Pleading. 

DEMURRER. 

See  Pleading. 

DESCENT  AND  DISTRIBITTION. 

See  Wills. 

DEVISE. 

See  Wills. 

DISCRnaNATION. 

In  Rates,  see  Cabbiebs. 

DIVIDENDS. 

See   CORPOBATIONS. 


DOGS. 
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Dogs;  duty  of  driver  of  railway  or  street 
car  to  avoid  injuring.  470 
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Drainage  OoMPANiBa— Estoppel. 


DRAINAOE  COMPAKIE8. 

See  Waters. 

DUE  PBOCE8S  OF  LAW. 

See  Constitutional  Law. 


Notes  and  Briefs. 

Easement;  interest  of  owner  in  burial  lot 
as.  119 

EJECTMENT. 

See  also  Limitations  of  Actions. 

Notes  and  Briefs. 

Ejectment;  to  obtain  possession  of  burial 
lot.  125 

EUBCTIONS. 

See  Voters  and  Elections. 

EIiECTRICAL     USES     AND     APPU- 
ANCES. 

A  corporation  which  contracts  to  light 
a  building  by  electricity  undertakes  to  pro- 
tect its  occupants  from  injury  by  the*  elec- 
trical current,  so  far  as  it  can  do  so,  by 
exercising  the  highest  degree  of  care,  skill, 
and  diligence  in  the  construction  and  main- 
tenance of  its  plant.  Alexander  v.  Nanti- 
coke  Light  Co.  (Pa.)  475 

Notes  and  Briefs. 

Electrical  uses;  measure  of  care  required 
of  company  using  electricity ;  when  contract- 
ing to  light  building  thereby;  presumption 
of  negligence  where  person  attempting  to 
turn  on  light  is  injured  by  escape  of  cur- 
rent; necessity  of  proving  that  injury  was 
caused  by  negligence  of  company.  475 

EIiECTRIOITT. 

As  to  Judicial  Notice  that  Electricity 
can  be  Safely  Conducted  and  Used, 
see  Evidence,  8. 

EI.ECTRIO  UOHTINO  COMPANY. 

As  to  Injury  to  Pedestrian  from  Shat- 
tered Electric  Light  Globe,  see 
Highways. 

Judicial  Notice  that  Lights  cannot  be 
Located  in  Street  without  Au- 
thority of  Municipality,  see  Evi- 
dence, 5. 

Presumption  of  Negligence  where  In- 
jury is  Caused  by  Escape  of  Cur- 
rent from  Wire,  see  Evidence,  15. 

EI.ECTBIC  RAHiWATS. 

See  Carriers,  Notes  and  Briefs. 
67  L.  R.  A. 


DOMAIN. 

Injunction  to  Restrain  Public  Improve- 
ment until  Compensation  is  Paid, 
see  Injunction,  4. 

Lowering  the  water  of  a  navigable 
river  by  drawing  it  through  a  drainage 
ditch  so  as  to  obstruct  ingress  to  and  egress 
from  abutting  property  is  within  a  consti- 
tutional provision  requiring  compensation 
in  case  private  property  is  damaged  for 
public  use,  and  liability  for  damages  cannot 
be  defeated  on  the  ground  that  the  act  was 
an  exercise  of  the  police  power  for  the  pro- 
motion of  the  public  health.  Beidler  v. 
Sanitary  District  (111.)  *  820 

EQUAX.  PROTECTION  OF  I.AWS. 

See  CoNSTrrunoi^AL  Law. 

EQUITY. 

Tender  of  a  portion  of  the  assessment 
for  a  local  improvement  is  not  a  condition 
to  equitable  relief  from  an  invalid  assess- 
ment if  there  is  nothing  to  show  that  some 
amount  at  least  is  due,  but  it  appears  that 
the  entire  assessment  is  illegal.  Iowa  Pipe 
&  Tile  Co.  V.  Callanan  (Iowa)  408 

Notes  and  Briefs. 

Equity;  concurrent  jurisdiction  with 
courts  of  law;  of  suit  to  recover  damages 
for  having  been  induced  by  fraud  to  sub- 
scribe to  corporate  stock.  127 

Jurisdiction  to  fix  rent  to  be  paid  during 
renewal  term  of  lease;  where  arbitrators 
provided  for  by  contract  fail  to  do  so;  right 
to  restrain  proceedings  under  landlord  and 
tenant  acts.  363 

ESTATE. 

See  Real  Propertt. 


Of  Insured,  see  Insurance. 

1.  A  policy  of  life  insurance  which  was 
pledged  by  the  insured  to  secure  an  indebt- 
edness having  been  sold  and  the  proceeds  ap- 
plied to  the  debt  under  order  of  court,  in 
an  action  by  the  pledgee  against  the  insured 
and  his  wife,  the  beneficiary,  both  of  whom 
appeared  and  admitted  the  pledge  and  con- 
sented to  the  trial  of  the  case,  the  admin- 
istrator of  the  estate  of  the  beneficiary  is 
estopped  to  claim  title  to  the  policy  on  the 
ground  that  subsequent  assignments  of  the 
policy  were  void  because  the  immediate  and 
remote  assignees  of  the  pledgee,  who  bought 
the  policy  on  the  sale,  had  no  insurable  in- 
terest in  the  life  of  the  insured.  Gordon  v. 
Ware  Nat.  Bank  (C.  C.  App.  8th  C.)        560 

2.  He  who  is  inexcusably  negligent  in  a 
business  transaction  forfeits  the  right  to 
judicial  remedies  for  relief,  and  not  because 
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of  any  favor  or  indulgence  which  the  law 
extends  to  the  wrongdoer,  but  because  of 
failure  on  the  part  of  the  injured  person 
to  exercise  that  care  for  his  own  protection 
which  the  policy  of  the  law  requires  as  a 
condition  of  its  protection,  such  policy  being 
to  aid  only  those  who  exercise  some  reason- 
able care  to  guard  their  own  interests. 
Bostwick  V.  Mutual  L.  Ins.  Co.  (Wis.)   705 

3.  Negligence  of  a  person  in  not  assert- 
ing his  right  as  against  another  by  whom  he 
has  been  defrauded  in  a  business  transaction, 
is  not  a  defense,  strictly  so  called,  to  an 
action  on  the  former's  part  for  redress,  but 
is  evidence  of  submission  to  or  waiver  of 
the  wrong,  more  or  less  strong  according  to 
the  ^circumstances,  and  may  be  conclusive 
evidence  thereof;  or  it  may  be  so  gross  as 
to  forfeit  such  person's  right  to  judicial 
redress;  or,  in  connection  with  some  injury 
to  the  wrongdoer,  it  may  operate  to  estop 
such  person  from  claiming  redress  for  the 
wrong  first  inflicted.  Id. 

Notes  and  Briefs. 

See  also  Judgment. 

Estoppel;    what   necessary   to  constitute. 

276 

Of  judgment;  what  covered  by.  370 

Of  pledgee  or  transferee  of  stock  to  assert 
title  against  claims  subsequently  accruing; 
where  pledge  or  transfer  not  entered  on 
books  of  company.  683 

By  conduct  induced  by  fraud.  714 

Of  person  whose  signature  is  forged  on 

commercial  paper.  812 

EVIDENOIL 

Review  of  Findings  as  to  Qualifications 
of  Expert  Witness,  .see  Appeal  and 
Ebrob,  4. 

See  also  Witnesses. 

1.  Proof  of  the  signatures  of  nonresident 
parties  to  a  contract  who  are  alive  may  be 
made  by  one  of  the  parties  thereto.  I^  Roy 
V.  Jacobosky  (N.  C. )  077 

2.  Upon  prosecution  of  one  for  killing 
the  brother  of  a  woman,  with  whom  he  was 
maintaining  improper  relations,  in  an  alter- 
cation about  her,  evidence  is  admissible  to 
show  such  relation  for  the  purpose  of  ex- 
plaining the  circumstances  of  the  parties, 
illustrating  their  motives,  and  showing  in- 
terest on  the  part  of  the  woman,  who  has 
testified  on  behalf  of  defendant.  Morrison 
V.  Com.  (Ky.)  520 

3.  The  aggressor  who  kill^  his  opponent 
in  an  altercation  cannot  show  that  decedent 
was  a  violent  and  dangerous  man,  and  had 
made  threats  to  kill  him,  which  had  been 
commimicated  to  him.  Id. 

4.  To  justify  a  consideration  of  the  man- 
67  L.  R.  A. 


ner  in  which  a  particular  class  of  work  is 
usually  performed  by  other  emploj'ers,  in 
determining  whether  a  particular  employer 
was  negligent  in  its  performance,  so  as  to 
be  liable  for  injuries  to  a  sen^ant,  it  must 
be  shown  that  the  conditions  under  which 
the  work  is  performed  bj'  the  respective 
employers  are  similar.  Johnson  v.  Union 
P.  Coal  Co.  (Utah)  506 

Jvdioial  notlee. 

5.  The  court  will  take  judicial  notice  of 
the  fact  that  an  electric  lighting  company 
could  not  locate  lights  in  the  street  of  a  city 
without  authority  from  the  city  to  do  so. 
Nelson  v.  Narragansett  Electric  Light  Co. 
(R.  I.)  116 

6.  Courts  will  not  take  judicial  notice  of 
the  laws  of  another  state.  Adams  Exp.  Co. 
V.  Walker  (Ky.)  412 

7.  Courts  take  judicial  notice  that, 
where  one  agrees  to  sell  to  anotlier  property 
"f.  o.  b.  cars"  at  the  place  of  shipment,  such 
term  means  that  the  seller  will,  without  ex- 
pen.se  or  act  of  the  buyer,  deliver  to  the  lat- 
ter the  subject  of  the  sale  on  cars  at  such 
place.     Vogt  V.  Shienebeck   (Wis.)  756 

8.  That  electricitv  can  l>e  safely  conduct- 
ed  and  used  as  an  agent  for  production  of 
light,  heat,  and  power  is  a  matter  of  judicial 
notice.  Alexander  v.  Xanticoke  Light  Co. 
(Pa.)  475 

0.  Evidence  as  to  what  vaccination  con- 
sists of  is  not  admissible  in  a  prosecution 
for  refusal  to  obey  an  order  of  the  board  of 
health  to  be  vaccinated,  since  it  is  a  fact 
of  common  knowledge.  Com.  v.  Pear 
( Mass. )  935 

Preavmptiona  and  bvrden  of  proof. 

10.  In  the  absence  of  proof  of  the  law  of 
a  sister  state  the  presumption  is  that  the 
common  law  is  tlie  same  as  t1ie  local  law, 
but  not  that  the  statute  law  of  the  two 
states  is  the  same.  Cherry  v.  Sprague 
( Mass. )  33 

11.  The  burden  of  proving  insanity  as  a 
defense  to  a  criminal  prosecution  is  upon  the 
accused;  and  it  is  not  sufficient  merely  to 
raise  a  reasonable  doubt  as  to  sanity,  but  the 
evidence  upon  that  point  must  preponderate 
in  his  favor,  or  be  sufficient  to  satisfy  the 
jury  of  the  fact.     State  v.  Quigley   (R.  I.) 

322 

12.  Negligence  on  the  part  of  the  carrier 
will  be  presumed  where  three  dogs  are  deliv- 
ered to  it  for  transportation  securely  crated, 
and  but  two  reach  their  destination,  without 
any  account  being  given  of  the  missing  one. 
Adams  Exp.  Co.  v.  Walker   (Ky.)  412 

13.  Negligence  on  the  part  of  a  railroad 
company  will  be  presumed  when  fire  is  com- 
municated by  its  engines  to  property  abut- 
6.5 
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ting  on  its  right  of  way.     Dyer  v.  Maine  C. 
R.  Co.  (Me.)  416 

14.  The  presence  of  a  signal  torpedo  upon 
the  planking  where  a  highway  crosses  a 
railroad  track  is  not  of  itself  evidence  of 
negligence  on  the  part  of  the  railroad  com- 
pany in  failing  properly  to  care  for  the  tor- 
pedo.    Obertoni  v.  Boston  &  M.  B.   (Mass.) 

422 

16.  Injury  to  a  property  owner  whose 
building  an  electric  lighting  company  has 
contracted  to  light  by  means  of  an  equip- 
ment furnished  by  itself,  by  the  escape  of  a 
current  from  the  wires  when  he  attempts  to 
turn  on  light  at  a  particular  lamp,  raises 
a  presumption  of  negligence  on  the  part  of 
the  company,  and  places  the  burden  of  re- 
butting the  presumption  upon  it.  Alexan- 
der V.  Nanticoke  Light  Co.   (Pa.)  475 

16.  Failure  of  a  telegraph  company  to  de- 
liver a  message  properly  addressed,  which  re- 
quests the  sendee  to  meet  a  train  to  arrive 
on  the  night  of  the  transmiHsion  of  the  mes- 
sage, until  it  is  called  for  by  the  sendee  at 
company's  office  on  the  following  day,  raises 
a  presumption  of  negligence.  Green  v.  West- 
ern U.  Teleg.  Co.  (N.  C.)  985 

Parol  eTidenee  affeotias  writliiss. 

17.  The  rule  that  where  a  written  con- 
tract is  made  as  a  mere  part  execution  of  an 
entire  verbal  contract,  that  portion  not  em- 
bodied in  the  paper  may  be  shown  by  parol, 
applies  only  where  such  portion  is  in  itself 
a  distinct,  complete  contract,  not  to  mere 
stipulations  in  regard  to,  and  varying  the 
terms  of,  the  written  contract.  Vogt  v. 
Shienebeck   (Wis.)  756 

18.  A  contract  having  been  reduced  to 
Avriting,  evidence  of  what  occurred  between 
the  parties  in  respect  thereto  at  the  time 
thereof  or  prfor  tliereto  is  inadmissible.     Id. 

19.  If  a  written  contract  is  ambiguous  or 
obscure  in  its  terms,  so  that  the  contractual 
intention  of  the  parties  cannot  be  understood 
from  a  mere  inspection  of  the  instrument, 
extrinsic  evidence  of  the  subject-matter  of 
the  contract,  of  the  relations  of  the  parties 
to  each  other,  and  of  the  facts  and  circum- 
stances surrounding  them  when  they  entered 
into  the  contract,  may  be  received  to  enable 
the  court  to  make  a  proper  interpretation  of 
the  instrument.     L'Engle  v.  Scottish  Union 

6  N.  Ins.  Co.  (Fla.)  581 

Opinion  oTldence. 

20.  A  question  calling  for  the  opinion  of 
an  ex|>ert  witness  upon  a  matter  not  in  is- 
sue before  a  court  is  properly  excluded. 
Johnson  v.  Union  P.  Coal  Co.  (Utah)        506 

Admissibility  nnder  pleadings* 

21.  Under  an  allegation  that,  by  reason 
of  the  character  of  tlie  work  and  tlie  condi- 
tions  under   whicli    it   is   done,   the   k4ting 

07  L.  R.  A. 


down  into  a  mine  of  cars  loaded  with  rails 
was  dangerous  to  employees,  and  resulted  in 
an  injury  for  which  the  action  is  brought, 
evidence  is  admissible  to  show  the  manner  of 
doing  the  work,  although  it  is  not  limited 
to  the  trip  on  which  the  accident  occurred. 

Id. 

22.  An  allegation  in  a  petition  that  the 
plaintiff  "has  suffered  and  will  continue  to 
suffer  great  pain''  is  sufficient  to  authorize 
the  admission  of  evidence  that  mental  pain 
has  been  suffered.  Nashville,  C.  &  St.  L.  IL 
Co.  V.  Miller  (Ga.)  87 

Weight  and  snffieienoy. 

23.  That  the  fender  on  the  car  which 
killed  a  dog  was  defective  cannot  be  shown 
by  evidence  that  witness  had  measured  a*fen- 
der  on  one  of  defendant's  cars  and  found  it 
to  be  too  far  from  the  ground,  and  that  there 
were  different  kinds  of  fenders  in  use  on 
different  cars,  without  anything  to  show  the 
condition  of  the  fender  on  the  car  which  did 
the  injury.     Moore  v.  Charlotte  E.  R.  L.  & 

P.  Co.  (N.  C.)  470 

• 

24.  The  contention  that  the  evidence  does 
not  show  that  the  death  of  one  insured 
against  accident  resulted  from  external,  vi- 
olent, and  accidental  means  cannot  prevail 
where  it  is  alleged  in  the  complaint  and  ad- 
mitted by  the  answer  that  assured  fell  from 
cars  and  received  injuries  from  which  he 
died.  Richards  v.  Travelers'  Ins.  Co.  (S. 
D.)  175 

Notes  and  Bbiefs. 

Evidence;  presumption  as  to  law  of  other 
state  or  country.  33 

Presumption  as  to  law  of  other  state ;  pre- 
sumption of  consideration  for  note.  34 

Presumption  that  plan  for  constructing 
street  is  safe.  254 

In  criminal  prosecution;  of  hereditary  in- 
sanity of  father  of  accused;  presumption  of 
sanity.  323 

Presumption  of  negligence  where  fire  is 
set  by  sparks  from  engine.  417 

Presumption  of  negligence  from  happening 
of  accident.  475 

Presumption  that  injury  to  goods  passing 
over  lines  of  several  carriers  occurred  while 
in  hands  of  final  carrier.  556 

In  habeas  corpus;  to  review  extradition 
proceedings;  burden  of  proving  that  valid 
indictment  exists  against  relator;  presump- 
tion as  to  governor's  jurisdiction  to  issue 
warrant  of  removal.  947 

Burden  of  proving  assent  by  shipper  to 
exemption  of  carrier  from  liability.         434 

Burden  of  proof  on  telegraph  company  to 
explain  delay  in  sending  message.  155 


EXBCUTION — ^FlRB. 


1027 


Burden  of  proof  to  show  alleged  agency. 

288 

In  action  for  killing  dog  by  street  car; 
that  fender  on  car  was  defective.  470 

Admissibility  in  evidence  of  communica- 
tions made  to  persons  serving  in  a  judicial 
capacity.  923 

EZECtJTXON. 

See  also  Lett  and  Seizure. 

Notes  and  Briefs. 

Execution;  on  corporate  stock;  effect  of 
pledge  or  other  transfer  not  made  in  books 
of  company.  656 

EX£CITTOB8     AND     ADMIKI8TBA. 
TORS. 

See  also  Wills. 

Specific  performance  of  a  contract  to 
sell  property  devised  by  will  will  not  be  de- 
creed against  the  protest  of  the  parties, 
where  the  result  would  be  to  defeat  the  in- 
tention of  the  testator  as  manifested  in  the 
will.     Wool  V.  Fleetwood  (N.  G.)  444 

EXEMPLABT  DAMAGES. 

See  Damages. 


Conflict  of  Laws  as  to  Right  to  Exemp- 
tion from  Execution,  see  Conflict 
OF  Laws. 


Notes  and  Bbiefs. 

Explosives;  as  "materials,"  in  statute  giv- 
ing material  man's  lien.  488 

EXTRADITION. 

See  also  Habeas  Cobpus. 

1.  That  one  of  the  crimes  for  which  an 
alleged  fugitive  from  justice  is  indicted  was 
committed  after  his  departure  from  the 
state,  and  that  in  case  he  is  returned  to  the 
state,  he  may  be  tried  on  that  charge,  do  not 
remove  him  from  the  class  of  persons  liable 
to  rendition  under  the  Federal  Constitution, 
where  the  indictment  also  charges  the  com- 
mission of  other  crimes  before  the  date  of 
his  departure.  State  ex  rel.  Munsey  v. 
Clough  (N.  H.)  ^946 

2.  A  finding  that  an  accused  is  a  fugi- 
tive from  justice  is  not  precluded  by  the 
fact  that  the  indictment  shows  that  the  of- 
fenses were  committed  more  than  six  years 
before  the  indictment  was  found.  Id. 

3.  A  governor's  warrant  for  the  arrest  of 
a  fugitive  from  justice  is  not  void  because  it 
describes  the  oflfense  as  uttering  forged  wills, 
where  the  indictment  in  each  count  charged 
the  uttering  and  publication  as  true  of  "a 
C7  L.  R.  A. 


certain  forged  instrument  purporting  to  be 
a  will,"  where,  by  reference  to  the  indict- 
ment, the  meaning  of  the  warrant  is  ren- 
dered plain  and  definite.  Id. 

4.  A  clerical  error  in  the  affidavit  of  the 
clerk  of  court,  to  the  effect  that  an  indict- 
ment was  found  in  1892,  does  not  preclude 
the  governor  from  finding  that  it  was  in  fact 
found  in  1902,  for  the  purpose  of  upholding 
a  proceeding  for  the  interstate  rendition  of 
one  accused  of  crime.  Id. 

5.  The  addressing  of  the  governor's  war- 
rant for  the  rendition  of  a  fugitive  from 
justice  to  a  local  officer,  ratner  than  to  the 
agent  of  the  demanding  state,  affords  no  rea- 
son for  the  discharge  of  the  accused  from 
custody,  wliere  the  statute  merely  directs 
that  the  warrant  shall  authorize  the  agent 
to  take  and  transport  the  fugitive  out  of  the 
state  without  prescribing  to  whom  it  shall 
be  addressed.  Id. 

6.  One  whose  rendition  is  sought  from  a 
sister  state  as  a  fugitive  from  justice  is  not 
entitled,  as  matter  of  right,  to  a  hearing  be- 
fore the  governor  upon  the  question  whether 
or  not  he  is  such  fugitive.  Id. 

7.  A  governor,  in  determining  whether  or 
not  one  wliose  rendition  is  demanded  by  a 
sister  state  is  in  fact  a  fugitive  from  justice, 
is  not  precluded  from  receiving  evidence  that 
fails  to  meet  the  requirements  of  legal  proof. 

Id. 

8.  The  governor's  order  directing  the  ren- 
dition of  a  person  as  a  fugitive  from  justice 
is  not  nullified  by  the  fact  that  he  acted 
upon  copies  of  affidavits  showing  that  ac- 
cused was  a  fugitive  from  justice,  the  orig- 
inals of  which  were  on  file  with  the  governor 
of  the  demanding  state,  rather  than  requir- 
ing the  originals  to  be  produced  before  him. 

Id. 

Notes  and  Briefs. 

Extradition;  right  to  review  proceedings 
on  habeas  corpus,  and  to  discharge  where  ev- 
idence not  sufficient;  sufficiency  of  warrant; 
effect  of  including  nonextraditable  offense  in 
indictment;  conclusiveness  of  action  of  gov- 
ernor in  issuing  warrant  of  removal ;  when 
refusal  to  comply  with  requisition  is  justi- 
fied. 947 

FEDERAL  COURTS. 

See  Courts. 

FELLOW  SERVANTS. 

See  Master  and  Servant. 


Caused    by   Sparks   from    Engine,   see 

Raiuioads. 
See  also  Eailroads,  Notes  and  Briefs. 
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Fire  In8UE4ncb~Fraud  and  Fracdulbrt  Convbtanoes. 


FIRE  INSURAirCE. 

See  Insurance. 


Notes  and  Briefs. 

Fisheries;  right  to  fish  in  waters  on  one's 
own  land;  right  of  riparian  owner  on  non- 
navigable  river  to  fish  to  thread  of  stream; 
grant  of  right  to  fish  in  pond  or  stream, 
apart  from  land;  right  to  fish  as  appurte- 
nance to  land  on  non-navigable  water;  com- 
pensation to  riparian  owner  deprived  of 
right;  right  of  marine  fishing.  773 


1.  What  is  a  reasonable  time  for  the  re- 
moval of  fixtures  after  the  termination  of  a 
lease  permitting  their  removal  is  to  be  de- 
termined from  all  the  facts  and  circum- 
stances of  the  case.  Gartlan  v.  Hickman 
(W.  Va.)  694 

2.  Under  a  lease  for  oil  and  gas  purposes, 
by  which  it  is  agreed  that  the  lessees  shall 
have  the  privilege  at  any  time  to  remove 
therefrom  all  machinery  and  fixtures  placed 
on  said  premises,  machinery  and  other  appli- 
ances placed  on  the  property  by  the  lessees 
and  necessary  for  the  prosecution  of  that 
work  do  not  become  parts  of  the  freehold, 
and,  upon  forfeiture  of  the  lease  for  non- 
payment of  rental,  the  lessees,  or  tlie  owners 
of  the  machinery  and  fixtures,  have  a  rea- 
sonable time  after  the  termination  of  the 
lease  in  which  to  remove  the  property  from 
the  land.  Id. 

3.  The  insertion  in  a  renewal  lease  of  a 
clause  giving  the  tenant  the  right  to  remove 
trade  fixtures  is  not  necessary  to  enable  him 
to  remove,  before  the  termination  of  the  ex- 
tended period,  fixtures  which  he  might  have 
removed  before  the  expiration  of  the  original 
term.     Radey  v.  McCurdy  ( Pa. )  359 

Notes  and  Briefs. 

Fixtures;  what  are  trade  fixtures;  right 
of  tenant  to  remove;  when  right  may  be  ex- 
ercised; making  renewal  lease  without  re- 
serving right  to  remove  fixtures.  359 

What  constitute;  trade  fixtures;  right  of 
tenant  to  remove  after  termination  of  lease ; 
where  lease  stipulated  that  tenant  should 
have  right  to  remove  fixtures  at  any  time. 

694 
FOBEIGN  CORPOBATIOirS. 
See  Corporations. 

FOREIGN  LAWS. 

Judicial  Notice  as  to,  see  Evidence,  6. 
Presumption  as  to,  see  Evidence.  10. 


FORFEITURE. 

Notes  and  Briefs. 

Forfeitures;  not  favored  in  law. 

277,  577,  584 
67  L.  R.  A. 


FORGERT. 

See  Judgment,  Notes  and  Briefs. 

FORMER  RECOVERY. 

See  Judgment, 

FRANCHISE  TAX. 

See  Taxes. 

FRAUD  AND  FRAUDUUBNT  COH- 
VETANCES. 

Suit  by  Trustee  in  Bankrupt^^y  to   Set 
Aside  Conveyance,  see  Bankruptcy. 

1.  If  a  person,  by  the  fraud  of  another. 
or  of  someone  for  whose  conduct  he  is  re- 
sponsible, becomes  a  party  to  a  written  in- 
strument without  reading  it  or  persona lly 
knowing  the  contents  thereof,  he  is  not  pre- 
cluded thereby  from  obtaining  judicial  re- 
dress, in  some  form  of  action,  for  any  injury 
which  may  be  thereby  caused  to  him  througii 
such  instrument  not  being  what  he  supposed 
it  to  be.  Bostwick  v.  Mutual  L.  Ins.  Co. 
(Wis.)  705 

2.  The  existence  of  a  cause  of  action  at 
law  to  recover  the  consideration  parted  with 
upon  a  contract,  on  the  ground  of  fraud,  pre- 
supposes the  actual  termination  of  the  con- 
tract because  of  the  fraud,  and  that  requires 
a  repudiation  of  such  contract  by  the  in- 
sured person  in  toio,  or  so  far  as  justice 
may  require,  and  an  unconditional  offer  on 
his  part,  so  far  as  justice  may  require,  to 
restore  the  wrongdoer  to  his  former  situa- 
tion, or  a  waiver  of  such  offer  bv  such  con- 
duct  on  the  latter's  part  as  clearly  to  indi- 
cate that  a  tender  to  him  of  that  which  he 
parted  with  in  the  transaction  would  be  use- 
less because  he  would  not  accept  it.  Id. 

3.  The  doctrine  that  a  person  is  not  in- 
excusably negligent  in  signing  a  paper  in  a 
business  transaction  with  another,  relying 
upon  positive  false  statements  on  the  part  of 
that  other,  or  of  someone  for  whose  conduct 
he  is  responsible,  as  to  its  import,  applies 
only  where  the  deceit  is  practised  at  the 
time,  and  in  the  transaction,  of  such  signing. 

Id- 

4.  If  a  person,  in  a  business  transact  icm 
with  another,  is  deceived  by  the  latter  tt» 
his  injury,  such  person  may  rescind  the 
transaction  within  a  reasonable  time  after 
he  discovers,  or  has  reasonable  opportunity 
to  discover,  the  fraud,  constructive  knowl- 
edge thereof  being  just  as  effective  as  actual 
knowledge  to  set  the  time  for  rescission  run- 
ning and  to  mark  its  limits.  Id. 

5.  In  an  action  by  a  judgment  creditor 
to  set  aside  as  fraudulent  a  conveyance  of 
property  made  prior  to  the  entry  of  the  judg- 
ment, it  is  necessary  to  prove  that  the  claim 
upon  which  the  judgment  is  baaed  existe<i 
prior  to  the  time  of  the  conveyance,  and  the 
judgment  itself  does  not  prove  such  fact'. 
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but  it  is  not  required  to  establish  the  fact 
that  the  claim  was  lawful.  Schmitt  v.  Dahl 
(Minn.)  590 

6.  A  defrauded  creditor  may  cause  prop- 
erty fraudulently  transferred  to  be  sold  on 
execution  against  a  fraudulent  grantor,  and 
then  maintain  ejectment  to  recover  the  pos- 
session of  the  same,  but  can  recover  only 
upon  establishing  that  the  transfer  was  in 
fact  fraudulent  as  to  him.  Brasie  v.  Minne- 
apolis Brewing  Co.  (Minn.)  865 

7.  The  title  of  a  fraudulent  grantee  is 
protected  by  the  statute  of  limitations,  and, 
unless  defrauded  creditors  effect  a  cancela- 
tion thereof  in  some  appropriate  action 
brought  within  six  years  from  the  discovery 
of  the  fraud,  his  title  becomes  absolute  and 
unassailable.  Id. 

8.  The  legal  title  to  property  alleged  to 
have  been  transferred  with  intent  to  hinder, 
delay,  and  defraud  creditors  is  in  the  fraud- 
ulent grantee,  the  fraudulent  character  of 
the  transfer  not  appearing  upon  its  face; 
and  the  title  continues  in  such  grantee,  not- 
withstanding a  sale  of  the  property  by  a 
creditor  on  execution  against  the  grantor, 
until  the  fraud  is  exposed,  and  the  transfer 
set  aside  in  some  judicial  proceeding.      Id. 

Notes  and  Briefs. 

Fraud;  of  person  assuming  to  give  infor- 
mation to  other,  in  concealing  facts;  of  pro- 
moters of  corporation  in  securing  subscrip- 
tions; statements  of  opinion  in  bad  faith; 
right  of  action  where  person  making  state- 
ments derived  no  benefit  from  them;  neces- 
sity that  damages  result,  to  sustain  action. 

126 

Attack  by  alleged  fraudulent  grantee  on 
judgment  on  which  action  to  set  aside  his 
conveyance  is  based.  590 

Alleged  fraudulent  conveyance;  action  to 
set  aside  by  judgment  creditor;  necessity  of 
showing  that  debt  antedated  conveyance ;  ac- 
tion to  set  aside  by  trustee  in  bankruptcy; 
on  what  ground  alleged  fraudulent  grantee 
may  attack  judgment;  false  representations 
as  to  land.  591 

No  presumption  of;  necessity  of  proving. 

674 

Waiver  of.  705 

Misrepresentations  V)y  seller;  duty  of 
buyer  to  make  inquiry  as  to  truthfulness; 
fraud  in  delivering  insurance  policy  differ- 
ent from  one  agreed  upon;  right  of  insured 
to  rescind  for.  717 

Effect  on  legal  title  of  a  conveyance  of 
land  in  fraud  of  creditors: — (I.)  Scope  of 
nDte;  (II.)  as  to  creditors:  (a)  conveyance 
executed  by  debtor;  (6)  land  purchased  and 
paid  for  by  debtor,  but  conveyed  to  an- 
other; (111.)  title  of  fraudulent  grantee  as 
67  L.  R.  A. 


to  parties  not  creditors ;  ( IV. )  title  of  bona 
fide  purchaser  from  fraudulent  grantee; 
(V.)  title  conveyed  by  bona  fide  purchaser 
to  one  having  knowledge  of  the  fraud ;  ( VI. ) 
when  title  is  in  fraudulent  grantee  as  to  his 
creditors;  (VII.)  rights  of  purchaser  other 
than  judgment  creditor  at  execution  sale; 
(VIII.)  conclusion.  865 

Fraudulent  conveyance;  remedies  of  judg- 
ment creditor  seeking  relief  from;  convey- 
ance not  void,  but  voidable;  effect  on  legal 
title.  867 

FREIGHT. 

See  Carriers. 

FREIGHT  HOUSE. 

See  Carriers. 

FUGITIVE  FROM  JUSTICE. 

See  Extradition. 

GAME  LAWS. 

Notes  and  Briefs. 

Game  laws;  right  to  regulate  taking  of 
fish  and  game  on  one's  own  land;  discrimi- 
nation against  nonresidents.  773 


Notes  axd  Briefs. 

Garnishment;  where  debt  gamishable: — 
(1.)  Bomicil  of  garnishing  creditor;  (II.) 
domicil  of  debtor;  (III.)  state,  other  than 
his  domicil,  where  debtor  temporarily  pres- 
ent; (IV.)  state  where  foreign  corporation 
engaged  in  business;  (V.)  conflict  of  juris- 
diction;   (VI.)  exemptions.  209 

Situs  of  debt  for  purpose  of;  in  case  of 
debt  of  foreign  corporation ;  plaintiffs  sub- 
rogated to  position  of  principal  debtor;  ex- 
emption of  wages  from ;  right  to  waive ;  gar- 
nishee liable  only  for  amount  due  at  time 
of  service  of  writ.  213 

GIFT. 

By  Wife,  Necessity  of  Consent  of  Hus- 
band,  see  Husband  and  Wife. 


Notes  and  Briefs. 

Parol  gift  as  conveyance. 


461 


GRAND   JURY. 

A  grand  jury  which  has  been  ad- 
journed to  the  next  term  of  court  "unless 
sooner  called  by  the  court"  may  be  recalled 
for  the  purpose  of  considering  other  cases 
before  the  termination  of  the  existing  term, 
although  the  statute  provides  that  the  jury 
shall,  on  completion  of  its  business,  be  dis- 
charged.    State  V.  Phillips   (Iowa)  292 

GRANT. 

Notes  and  Briefs. 
Grant;  of  water  power.  369 


1080 


Guardian  and  Ward— Highways. 


OUABDIAir  AND  WARD. 

As  to  Person  Entitled  to  Custody  of  In- 
fants, see  Infants. 

Validity  of  Contract  Authorizing  Sale 
by  Guardian  in  Advance  of  Legal 
Authority,  see  Contracts,  7. 

1.  A  guardian  who  is  tenant  in  common 
of  certain  real  estate  with  his  wards  is  not 
personally  liable. as  upon  his  own  contract 
for  breach  of  a  contract  to  convey  their  in- 
terest, made  without  authority,  where,  in 
contracting  to  sell  the  whole  tract,  he  signs 
the  contract  to  convey  personally,  and  also 
as  guardian  for  the  wards.  Le  Roy  v.  Ja- 
cobosky  (N.  C.)  977 

2.  A  guardian  appointed  for  an  infant  by 
a  court  in  one  state  will  not,  on  the  ground 
of  comity,  be  given  custody  of  the  child 
against  its  best  interests  by  the  courts  ol 
another  state  into  which  the  child  has  been 
taken,  although  the  child  was  removed  from 
the  state  where  the  guardian  was  appointed 
contemporaneously  with,  ana  possibly  for 
the  purpose  of  escaping  the  effect  of  proceed- 
ings for,  the  guardian's  appointment.  Jones 
V.  Bowman  (VVyo.)  860 

Notes  and  Briefs. 

Guardian  and  ward ;  right  of  guardian  to 
custody  of  ward;  when  appointed  in  state 
from  which  .  infant  has  been  previously 
taken.  800 

HABEAS .  CORPUS. 

1.  Failure  of  the  governor's  warrant,  for 
the  arrest  and  rendition  of  an  alleged  fugi- 
tive from  justice,  to  state  that  the  person 
whose  arrest  is  directed  is  a  fugitive  from 
justice,  does  not  require  his  release  in  ha- 
beas corpus  proceedings,  where  the  written 
evidence  required  by  law  for  the  issuance 
of  the  warrant  is  before  the  court,  and  is 
legally  sufficient  to  support  a  finding  of  such 
fact.  State  ex  rel.  Munsey  v.  Clough  (N. 
H.)  946 

2.  The  finding  of  the  governor  that  an 
alleged  fugitive  from  justice  is  such,  and 
should  be  returned  to  the  state  from  which 
he  fled,  is  subject  to  review  by  the  courts 
in  a  habeas  corpus  proceeding  to  obtain  his 
release  from  custody  under  the  governor's 
warrant.  Id. 

3.  An  unreversed  judgment  of  a  court  of 
comi)etent  jurisdiction  in  a  habeas  corpus 
proceeding  for  the  custody  of  a  child  is, 
while  the  facts  are  unchanged,  binding  upon 
the  parties,  and  will  bar  independent  pro- 
ceedings in  another  court,  even  though  it  be 
one  of  higher  jurisdiction.  Cormack  v.  Mar- 
shall  (111.)  787 

4.  The  sufficiency  of  the  evidence  before 
a  grand  jury  to  warrant  an  indictment  can- 
not be  mquired  into  by  habeas  corpus  pro- 
67  L.  R.  A. 


oeedings  to  obtain  the  release  of  accused 
from  custody  consequent  upon  the  indict- 
ment, and  it  is  immaterial  that,  by  statute, 
the  evidence  offered  before  the  grand  jury 
may  be  taken  down  and  a  copy  of  it  deliv- 
ered to  the  accused,  so  that  the  proceedings 
before  that  body  are  no  longer  incapable  of 
proof.     Re  Kennedy  (Cal.)  406 

5.  The  judgment  of  a  court  in  a  pro- 
ceeding in  habeas  corpus  with  regard  to  the 
custody  of  a  child  will  not  prevent  another 
court  from  afterwards  making  a  different 
order,  where  the  welfare  of  the  child  re- 
quires it,  even  though  no  material  change  of 
circumstances  is  shown.    Re  King   (Kan.) 

783 
Notes  and  Briefs. 

Habeas  corpus;  in  case  involving  cust4>dy 
of  children ;  right  of  successive  applications 
for  writ;  decree  as  res  judicata.        783,  787 

Determination  of  proceedings  as  final  or- 
der upon  which  appeal  may  be  predicated. 

860 

Review  of  extradition  proceedings  by: 
right  to  discharge  if  charge  of  "fleeing'*  is 
not  sustained  by  record  evidence.  947 


Protection  of,  as  a  Proper  Exercise  of 
Police  Power,  see  Constitutional 
Law,  16. 

1.  The  testimony  of  experts  that  the  ef- 
fects of  vaccination  are  injurious  and  dan- 
gerous does  not,  in  view  of  facts  of  history, 
warrant  a  court  in  holding  a  statute  requir- 
ing citizens  to  be  vaccinated  unconstitution- 
al.    Com.  V.  Pear  (Mass.)  935 

2.  The  views  of  an  individual  do  not  en- 
title him  to  be  exempted  from  the  operation 
of  an  order  of  the  board  of  health  requiring 
the  vaccination  of  all  citizens  of  the  munic- 
ipality. Id. 

3.  The  theoretical  possibility  of  an  in- 
jury from  vaccination  in  an  individual  case 
does  not  show  that  a  statute  requiring  the 
vaccination  of  all  citizens  is  unreasonable. 

Id. 
Notes  and  Bbiefs. 

Health;    validity  of  compulsory,  vaccina- 
tion law;  of  quarantine.  936 

HIGHWAYS. 

Constitutionalitv  of  Ordinance  Forbid- 
ding  Public  Meetings  in  Streets,  see 
Constitutional  Law,  2. 

Judicial  Notice  that  Lights  Cannot  be 
Located  in  Street  without  Author- 
ity of  Municipality,  see  Evidence, 
6." 

1.  The  owner  of  the  fee  of  a  countrv 
highway  may  remove  gravel  from  a  gravel 
bed   within    the   limits   thereof   where   this 


Homestead  ;  Homicide. 


1081 


causes  no  injury  to  the  highway  and  the 
gravel  is  not  required  for  grading  or  improv- 
ing the  same.    Glencoe  v.  Reed  (Minn.)   901 

2.  That  a  defect  in  a  street  is  part  of 
the  original  plan  of  construction  does  not 
relieve  the  city  from  liability  for  injuries  to 
travelers,  caused  by  it.  Stone  v.  Seattle 
(Wash.)  •  253 

3.  The  location  of  an  electric  light  in  a 
street  at  the  place  designated  by  the  proper 
municipal  authorities  is  not  wrongful  as 
against  pedestrians,  so  as  to  render  its  own- 
er liable  to  such  a  person  injured  by  glass 
falling  from  the  globe  when  shattered  by  a 
trolley  pole  leaving  the  wire.  Nelson  v. 
Narragansett  Electric  Light  Co.  (R.  I.)    116 

Notes  and  Briefs. 

Highways;  municipal  liability  for  defect- 
ive plan  of  street  construction  as  distin- 
guished from  other  defects: — (I.)  General 
principles;  (II.)  plan  must  be  formally 
adopted;  (III.)  injury  to  property  rights: 
(a)  interference  with  rights  in  street;  (6) 
interference  with  streams;  (c)  injury  by 
surface  water;  (d)  the  Missouri  cases; 
(IV.)  injury  to  travelers:  (a)  defective 
streets;  (6)  defective  walks;  (c)  defective 
bridges;   (a)  courts  denying  liability.      253 

Defect  in,  from  failure  to  repair;  liability 
of  municipality  for  injury  caused  by;  in- 
jury by  defect  in  original  plan  of  construc- 
tion; negligence  in  following  proper  plan. 

254 

Change  of  grade ;  recovery  of  damages  for ; 
what  necessary  to  justify;  injunction  to  re- 
strain change  until  damages  are  paid;  in 
favor  of  one  not  an  abutting  owner.         363 

Right  of  owner  of  fee  to  remove  gravel 
from.  901 

HOMESTEAD. 

Merely  raising  a  few  vegetables  on  a 
vacant  lot  is  not  such  occupancy  as  entitles 
one  entirely  insolvent,  without  ability  suffi- 
cient to  earn  her  own  support,  and  without 
any  prospect  of  getting  money  to  erect  a 
building  thereon,  to  hold  the  land  indefi- 
nitely as  a  homestead.  Ware  v.  Hall 
(Mich.)  313 

Notes  and  Briefs. 

Homestead;  what  constitutes;  liberal  con- 
struction of  homestead  laws;  effect  of  ab- 
sence to  destroy;  what  occupancy  necessary 
to  constitute.  314 

HOMICIDE. 

Admissibility  of   Evidence   in   Prosecu- 
tion for,  see  Evidence. 

1.  A  man  is  not  entitled  to  champion  the 
cause  of  a  woman  with  whom  he  is  main- 
taining improper  relations,  and  defend  her 
against  the  simple  assaults  of  her  brother, 
i\7  L.  R.  A. 


so  as  to  give  him  the  benefit  of  the  rule  of 
self-defense  in  case  he  kills  the  brother  dur- 
ing the  altercation.  Morrison  v.  Com. 
( Ky. )  529 

2.  An  officer  cannot  be  convicted  of  mur- 
der for  killing  a  person  whom  he  is  attempt- 
ing to  arrest  for  misdemeanor  by  striking 
him  on  the  head  with  a  billy,  if  he  uses  no 
more  force  than  is  necessary  in  case  of  an 
ordinary  person,  although  it  proved  fatal  in 
the  particular  case  because  of  the  thinness 
of  the  prisoner's  skull,  of  which  the  officer 
had  no  knowledge.   State  v.  Phillips  (Iowa) 

292 

3.  Proof  of  absolute  necessity  is  not  nec- 
essary to  justify  an  officer  in  killing  a  per- 
son whom  he  is  attempting  to  arrest  for 
misdemeanor,  where  the  statute  requires 
him  to  employ  no  more  force  in  effecting  the 
arrest  than  to  him,  acting  as  an  ordinarily 
prudent  person  would,  under  the  circum- 
stances, seem  reasonably  and  apparently 
necessary  to  effect  the  result.  Id. 

4.  A  person  having  been  shot  and  wound  • 
ed  with  a  shot  gun  by  one  on  trial  for  mur- 
der, and  by  another  person  using  a  pist<l, 
one  of  the  pistol  wounds  being  certair-  y 
mortal  and  probably  one  or  more  of  th-  ^e 
inflicted  by  the  shot  gun  being  so,  accii  ed 
cannot  be  convicted  of  murder  unless  the  ev- 
idence shows  that  the  wounds  inflicted  by 
him  were  the  immediate  cause  of  d  ath. 
Walker  v.  State    (Ga.)  426 

Notes  and  Briefs. 

Homicide;  necessity  of  sanity  of  accused 
to  justify  conviction.  323 

By  official  action  or  by  officers  of  justice: 
—  (I.)    Scope;    (II.)    homicide  by  authority 
of  law  or  under  official  direction:    (a)    in 
execution   of   death   sentence;     (6)    in   dis- 
charge of  ordinary  official  duty;   (c)   in  the 
discharge  of  military  duty;    (^11.)  effect  of 
official  character  and  action  in  case  of  ar- 
rest:  (IV.)  general  rules  as  to  use  of  force 
in  making  arrest:    (a)    in  case  of  felony; 
(6)   in  case  of  misdemeanor;   (V.)   checking 
flight:   (a)  in  case  of  felony;   (&)  in  case  of 
misdemeanor;    (VI.)    meeting  actual  physi- 
cal resistance;    (VII.)   preventing  escape  or 
rescue:    (a)   in  case  of  felony;    (6)   in  case 
of    misdemeanor;     (VIII.)     recapture:     (a) 
generally;    (6)    of  escaped  convicts;    (IX.) 
limitation  as  to  force  which  may  be  used: 
(a)    general    rules;    (6)    self-defense   as   a 
test:   (c)  when  use  of  deadly  weapon  is  jus- 
tified;  id)  appearance  as  a  test  of  the  right 
of  self-defense;   (e)   necessity  a  question  for 
the  jury;   (X.)  effect  of  question  of  legality 
or   propriety   of   officer's   action:    (a)    gen- 
eral rule  as  to  illegal  action;    (b)    action 
without  a  warrant;    (c)    action  outside  of 
territorial   jurisdiction;    (d)    negligent  ac- 
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tion;  (e)  malicious  action;  {f)  notice  of 
character  and  piirppse;  (g)  further  author- 
ity; (XI.)  action  by  deputy  or  assistant; 
(XII.)  conclusion.     "  292 

Resulting  from  injuries  by  different  per- 
sons acting  independently: — (I.)  Scope; 
(II.)  responsibility  when  joint:  (III.)  in- 
dividual responsibility:  (o)  the  general 
rule;  (6)  for  act  nearest  to  time  of  death; 
(c)  for  first  or  prior  act:  (1)  generally; 
(2)  when  act  contributes  to  death;  (IV.) 
proof;    (V.)  summary.  426 

To  prevent  criminal  or  unlawful  acts: — 
(I.)  Scope  and  nature;  (II.)  forcible  fel- 
onies and  crimes:  (a)  general  rules- as  to; 
(6)  justification  limited  to  necessity;  (c) 
apparent,  as  distinguished  from  real,  danger 
as  necessity;  (III.)  application  of  rules  to 
particular  acts:  (a) attempts  to  kill  or  seri- 
ously injure:  (1)  upon  the  slayer;  (2) 
upon  others ;  ( 6 )  robbery  or  burglary ;  ( c ) 
breaches  of  the  peace;  (IV.)  misdemeanors, 
crimes  without  force,  and  trespasses:  (a) 
general  rules  as  to  misdemeanors  and  secret 
crimes;  (6)  larceny;  (c)  trespass  on  prop- 
erty :  ( 1 )  general  rules ;  ( 2 )  personalty ; 
<3)  realty;  (V.)  attack  in,  or  trespass  or 
assault  on,  dwelling:  (a)  personal  attack 
in;  (6)  defense  against  entrance;  (c)  ex- 
pulsion; {d)  who  may  defend,  and  against 
whom;  (e)  what  constitutes  dw*elling  or 
castle;  (VI.)  defense  of  family  and  rela- 
tions; (VII.)  prevention  as  distinguished 
from  punishment;  (VIII.)  the  question  of 
degree;    (IX.)    summary.  529 

HUSBAITD  AND  WIFE. 

Wife's  Conveyance  of  Property  by  Sep- 
arate Deed  as  Depriving  Husband 
of  Property  without  Due  Process 
of  Law,  see  Constitutional  Law, 
11. 

Wife  as  Witness,  see  Witnesses. 

1.  A  parol  gift  of  a  note  is  not  within 
the  meaning  of  a  constitutional  provision 
requiring  a  man's  written  consent  to  make 
valid  his  wife's  '*conveyance"  of  her  prop- 
ertv,  since  the  word  "convevance"  has  ref- 
erence  to  the  transfer  of  such  property  as 
must  be  transferred  by  written  instruments. 
Vann  v.  Edwards   (N.'  C.)  461 

2.  The  right  to  free  alienation  by  a  mar- 
ried woman  of  her  property,  except  as  ex- 
pressly restricted,  is  conferred  by  a  consti- 
tutional provision  vesting  in  her  a  sole  and 
separate  estate  in  her  property  with  power 
to  devise  and  bequeath  it,  and,  *'with  the 
written  consent  of  her  husband,"  convey  it 
as  if  she  were  unmarried ;  so  that  the  re- 
striction must  be  limited  to  technical  con- 
veyances such  as  are  required  to  be  in  writ- 
ing. Id. 
07  L.  R.  A. 


Notes  and  Bbiefs. 

Husband  and  wife ;  effect  of  marrying  wit- 
ness in  order  to  prevent  her  from  testifying. 

"  499 

Right  of  legislature  to  empower  court  to 
authorize  married  woman  to  convey  her  real 
estate  by  separate  deed;  in  jurisdiction 
where  common  law  is  in  force.  969 

ILLEOAUTT. 

Notes  and  Briefs. 

Illegality;  interference  with  person's 
right  to  carry  on  lawful  business;  as  basis 
of  right  of  action  for  damages.  196 

INCOMPETENT  PERSONS. 

See  also  Insajve  Persons. 

Notes  and  Bbiefs. 

Incompetent  persons;  responsibility  for 
crime  committed.  323 

Right  to  commit  to  asylum  without  judi- 
cial inquiry  into  sanity  and  notice;  no  right 
to  detain  person  not  actually  insane;  habeas 
corpus  to  obtain  release  from  asylum;  stat- 
ute permitting  commitment  to  asylum  with- 
out right  to  institute  proceedings  for  re- 
lease. 972 

INDICTMENT,  INFORMATION,  ANB 
COMPLAINT. 

See  also  Grand  Jury. 

1.  A  joinder  in  one  indictment  of  several 
counts  charging  distinct  offenses  will  not 
prevent  the  rendition  of  accused  as  a  fugi- 
tive from  justice, — at  least  if,  under  the 
laws  of  the  state  where  the  indictment  was 
found,  it  was  sufficient  to  support  a  convic- 
tion under  one  of  the  counts.  State  ex  rel. 
Munsey  v.  Clough  (N.  H.)  946 

2.  The  omission  from  an  indictment  for 
rape  of  the  words  **against  her  will,"  or 
their  equivalent,  renders  the  indictment  fa- 
tally defective.     State  v.  M^rsh  ( N.  C. )    179 

3.  The  ownership  of  money  in  a  cash 
drawer,  of  which  a  clerk  has  possession  with 
the  right  to  make  change  therefrom  and 
place  receipts  from  sales  therein,  may  be 
laid  in  such  clerk  as  against  one  who,  in  the 
absence  of  the  proprietor,  by  exhibiting  a 
deadly  weapon,  compels  the  clerk  to  permit 
him  to  take  the  money  from  the  drawer,  al- 
though the  clerk  claims  no  personal  interest 
in  the  money,  and  is  not  held  accountable 
for  its  loss,  where  the  statutes  permit  an  in- 
dictment for  robbery  for  taking  money  from 
tiie  clerk  or  agent.  State  v.  Montgomery 
(Mo.)  343 

4.  Failure  to  verify  an  information  for 
robbery  is  waived  if  no  objection  is  made 
on  that  ground.  Id, 


Infants— Insurance. 
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Notes  and  Bbiefs. 

Indictment ;  containing  accusations  of  sev- 
eral felonies;  sufficiency  in  extradition  pro- 
ceedings. 948 

IHFAirTS. 

As  to  Liability  for  Furnishing  Liquor 
to   Minors,   see  Intoxicating   Lj- 

QUOBS. 

See  also  Guabdian  and  Ward. 

L  Religious  belief  will  not,  in  the  ab- 
sence of  statutory  requirement,  be  taken 
into  consideration  in  determining  the  proper 
custodian  for  an  infant.  Jones  v.  Bowman 
( Wyo. )  860 

2.  In  determining  the  question  of  the 
proper  custody  of  an  infant,  that  disposal 
should  be  made,  if  possible,  which  will  keep 
the  family  together.  Id. 

Notes  and  Briefs. 

Infants;  habeas  corpus  decree  as  to  cus- 
tody of,  Rs  res  judicata.  783,  787 

Custody  of;  how  determined;  jurisdiction 
of  probate  court  over;  right  of  guardian  ap- 
pointed in  one  state  to  recover  custody  of 
infant  taken  to  another  state.  860 

INJUNCTIOir. 

Parties  to  Suit,  see  Action  or  Suit,  3, 
4. 

1.  Persons  against  whom  an  unlawful 
exaction  in  the  form  of  a  tax  is  sought  to  be 
made  may  unite  in  an  application  for  an 
injunction  to  restrain  the  collection  of  the 
tax,  and  are  not  compelled  to  pay  the  same 
and  bring  separate  suits  against  the  tax  offi- 
cer for  damages.     Hewin  v.  Atlanta   (Ga.) 

795 

# 

2.  Equity  will  not  enjoin  the  blowing,  of 
a  whistle  at  a  factory,  where  it  is  not  satis- 
fied that  it  amounts  to  a  nuisance,  until  the 
fact  of  nuisance  has  been  established  by  ac- 
tion at  law.  Read  v.  Edna  Cotton  Mills  ( N. 
C.)  983 

3.  Equity  may  enjoin  proceedings  at  law 
under  statutes  giving  a  summary  remedy  for 
obtaining  possession  of  property  under  lease, 
where  the  lessee  has  an  equitable  right  to 
a  continuance  of  possession,  and  where  the 
remedy  at  law  is  not  adequate  to  determine 
the  rights  of  the  parties.  Kaufmann  v.  Lig- 
gett  (Pa.)  353 

4.  Injunction  will  not  lie,  under  a  con- 
stitutional provision  requiring  compensa- 
tion in  case  property  is  damaged  for  public 
use,  to  stay  the  improvement  of  a  public 
street,  according  to  a  grade  lawfully  adopt- 
ed by  the  municipal  corporation,  until  the 
damages  are  paid  to  the  complaining  prop- 
erty owner,  whether  the  property  abuts  upon 
the  street  or  not,  where  none  of  it  is  taken, 
67  L.  R.  A. 


but  it  is  merely  subjected  to  consequential 
injuries;  his  sole  remedy  being  at  law  to 
recover  the  damages,  after  the  improvement 
is  completed  and  they  can  be  ascertained. 
Clemens  v.  Connecticut  Mut.  L.  Ins.  Co. 
( Mo. )  362 

Notes  and  Briefs. 

Injunction;  to  restrain  proceedings  under 
the  landlord  and  tenant  acts.  353 

To  restrain  change  of  grade  of  highway 
until  damages  therefor  are  paid.  363 

To  restrain  enforcement  of  municipal  ordi- 
nance. 798 

To  restrain  noises.  983 

INSANE  PERSONS. 

Deprivation  of  Liberty  without  Due 
Process  of  Law,  see  Constitution- 
al Law,  12. 

Burden  of  Proving  Insanity  as  a  De- 
fense, see  Evidence,  11. 

If  the  evidence  indicates  that  one  com- 
mitted to  an  asylum  for  the  insane  under 
an  invalid  statute  is  actually  insane,  the 
court  should  not  order  his  discharge,  but 
should  direct  his  detention  for  a  reasonable 
time  until  proceedings  can  be  taken  for  his 
commitment  in  a  proper  manner.  Re  Boy- 
ett  (N.  C)  972 

INSTRUCTIONS. 

See  Trial. 

INSURANCE. 

Nature  of  Action  by  Insurer  and  Prop- 
erty Owner  against  Person  Negli- 
gently causing  Fire,  see  Action  or 
Suit,  2. 

Validitv  of  Statutory  Provision  for  Re- 
covery  of  Attorneys'  Fees,  see  At- 
torneys' Fees. 

Right  of  Railroad  Company  to  Benefit 
of  Insurance  on  Property  Destroyed 
by  its  Negligence,  see  Damages,  1. 

Estoppel  to  Question  Validity  of  As- 
signment of  Policy,  see  Estoppel. 

1.  A  statute  requiring  an  insurer  to  fix 
the  insurable  value  of  the  property  insured 
and  to  state  such  value  in  the  policy,  the 
measure  of  damages  in  case  of  total  loss  to 
be  the  amount  so  fixed,  and  in  case  of  par- 
tial loss,  such  proportion  of  the  amount 
upon  which  premiums  are  paid  as  the  dam- 
age sustained  is  of  the  insurable  value  as 
fixed  by  the  agent,  and  providing  that  the 
insurer  shall  be  estopped  to  deny  that  the 
property  insured  was  worth  at  the  time  of 
insuring  the  amount  so  fixed,  and  that  the 
agent  soliciting  the  insurance  shall  be  held 
the  agent  of  the  insurer, — is  not  repugnant 
to  either  the  state  or  Federal  Constitution. 
Hartford  F.  Ins.  Co.  v.  Redding  (Fla.)     518 
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2.  A  statute  requiring  an  insurer  to 
state  on  the  policy  the  insurable  value  of 
the  property  insured,  which  shall  be  the 
measure  of  damages  in  case  of  loss,  and  pro- 
viding that  the  insurer  shall  be  estopped  to 
deny  that  the  property  was  worth  at  the 
time  of  insuring  the  amount  so  fixed  and 
that  the  agent  soliciting  the  insurance  shall 
be  held  to  be  the  agent  of  the  insurer, — 
does  not  deprive  the  insurer  of  the  right  to 
plead  that  the  fire  was  caused  by  the  crim- 
inal conduct  of  insured  or  that  the  insured 
by  fraud  procured  the  insurable  value  to  be 
fixed  at  an  excessive  amount.  Id. 

3.  Other  concurrent  insurance  to  the 
amount  of  $2,500  is  permitted  by  an  in- 
dorsement slip  containing  a  description  of 
the  property  insured,  with  the  amount  of 
insurance  thereon  and  the  clause:  "Two 
thousand  five  hui^dred  total  concurrent  in- 
surance permitted,"  bearing  the  same  date 
as,  and  attached  to,  a  policy  of  insurance  for 
$2,500  on  two  buildings,  which  contained  a 
clause  providing  that  the  entire  policy  un- 
less otherwise  provided  by  agreement  in- 
dorsed on  the  policy  or  added  thereto,  should 
be  void  if  the  insured  had  or  thereafter  pro- 
cured any  other  contract  of  insurance, 
whether  valid  or  not,  on  the  property  cov- 
ered by  the  policy;  notwithstanding  another 
indorsement  slip  stating  the  insurable  value 
of  the  property  to  be  $2,500,  this  being  at- 
tached in  compliance  with  Fla.  act  May  31, 
1899,  chap.  4077,  p.  33,  requiring  the  insur- 
able value  to  be  fixed  by  the  insurer  and 
written  in  the  policy,  as  the  measure  of 
damages  in  case  of  loss.  L'Engle  v.  Scottish 
Union  &  N.  Ins.  Co.  (Fla.)  581 

Insurable  interest. 

4.  A  creditor  has  an  insurable  interest  in 
the  life  of  his  debtor,  and  the  issue  or  pledge 
of  a  policy  upon  his  life  as  collateral  secur- 
ity for  the  payment  of  his  debt  is  valid. 
Gordon  v.  Ware  Nat.  Bank  (C.  C.  A.  8th 
C.)  550 

5.  The  issue  of  a  policy  of  life  insurance 
to  one  who  has  no  interest  as  a  relative, 
dependent,  creditor,  or  otherwise,  in  the  life 
of  the  insured,  and  who  pays  the  premiums 
for  the  chance  of  recovering  upon  the  policy, 
is  against  public  policy,  and  the  contract  is 
void,  because  the  interest  of  the  holder  is  to 
shorten,  rathen  than  to  lengthen,  the  life  of 
the  insured,  and  his  maintenance  of  the 
policy  is  of  the  nature  of  a  wager.  Id. 

Conatrnotion  of  polloy. 

6.  In  construing  the  dilTerent  provisions 
of  a  contract  of  insurance  all  must  be  so 
construed,  if  it  can  reasonably  be  done,  as 
to  give  effect  to  each.  L'Engle  v.  Scottish 
Union  &  N.  Ins.  Co.   (Fla.)  581 

7.  That  interpretation  which  will  give 
the  greater  indemnity  will  prevail  in  con- 
67  I..  R.  A. 


struing  a  contract  of  insurance,  where  two 
interpretations  equally  fair  may  be  given, 
and  in  all  cases  the  policy  must  be  liberally 
construed  in  favor  of  the  insured,  so  as  not 
to  defeat,  without  a  plain  necessity,  his 
claim  to  indemnity.  Id. 

8.  If  one  interpretation  of  a  contract  of 
insurance  capable  of  two  interpretations 
would  lead  to  an  absurd  conclusion,  looking 
to  the  other  provisions  of  the  contract  and 
its  general  scope  and  object,  such  interpre- 
tation must  be  abandoned  and  that  adopted 
which  will  be  more  consistent  with  reason 
and  probability.  Id. 

Aaaisnment  of  policy. 

9.  The  pledgee  of  a  policy  of  life  insur- 
ance has  the  right  and  power  to  sell  the  pol- 
icy to  the  highest  bidder  for  the  purpose  of 
realizing  money  to  pay  the  debt  which  it 
secures,  and  both  immediate  and  remote  as- 
signees under  such  a  sale  take  good  title  to 
the  policy  and  to  its  proceeds,  although  they 
have  no  insurable  interest  in  the  life  in- 
sured by  the  policy.  Gordon  v.  Ware  Nat. 
Bank  (C.  C.  A.  8th  C.)  550 

10.  An  assignment  of  a  policy  of  life  in- 
surance immediately  upon  its  issue  to  evade 
the  rule  that  the  issue  of  a  policy  to  one 
without  an  insurable  interest  renders  it  void 
avoids  the  assignment.  Id. 

11.  An  insurable  interest  in  the  assignee 
is  not  requisite  to  the  validity  of  an  assign- 
ment of  a  policy  of  life  insurance  which 
was  lawfully  issued  to  one  who  had  such 
an  interest,  unless  the  assignment  was  made 
in  bad  faith  as  a  cover  for  the  issue  of  a 
wager  policy.  Id. 

Estoppel  of  insured. 

12.  Acceptance  of  the  policy  tendered,  and 
waiver  of  the  fraud  in  tendering  one  not  in 
accord  with  the  expectation  of  the  applicant 
and  representations  of  the  agent,  are  effect- 
ed by  receiving  a  policy  and  retaining  it 
for  several  months  without  complaint,  in 
ignorance  of  the  fraud  because  of  failure  to 
examine  the  policy,  where  the  substitution 
is  plainly  apparent  on  its  face.  Bostwick 
V.  Mutual  L.  Ins.  Co.   (Wis.)  705 

13.  If  a  person  receives  a  policy  of  in- 
surance ostensibly  in  response  to  an  applica- 
tion therefor,  which  he  signed  and  parted 
with  in  the  belief,  induced  by  the  fraud  ot 
the  agent  taking  the  same,  that  it  called 
for  a  policy  different  from  that  which  it 
called  for  in  fact,  he  is  bound,  as  a  matter 
of  law,  to  examine  the  policy  within  a  rea 
sonable  time  after  it  comes  to  his  hand, 
and  to  discover  obvious  departures  therein 
from  the  one  which  he  supposed  he  was  to 
get,  and  promptly,  upon  discovering  the 
same,  to  resci.id  the  transaction,  g^ve  the 
company  due  notice  thereof,  and  do  all  on 
his  part  which   justice  requires  to  restore 
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the  former  situation,  or  he  will  be  held  to 
have  accepted  the  policy  aa  satisfying  his 
application,  so  as  to  be  precluded  from  re* 
scinding  the  same.  Id. 

14.  The  reasonable  time  for  discovering 
that  a  policy  of  insurance  received  osten- 
sibly in  response  to  an  application  therefor, 
signed  in  the  belief,  induced  by  the  fraud 
of  the  agent,  that  it  called  for  a  policy  dif- 
ferent from  that  actually  called  for,  differs 
from  the  one  supposed  to  have  been  applied 
for,  commences  to  run  immediately  upon  the 
receipt  of  the  paper,  nothing  occurring  then 
reasonably  to  excuse  the  applicant  from 
omitting  to  examine  his  contract.  Id. 

15.  Four  and  one  half  months  delay  in 
discovering  thai;  a  policy  of  insurance  differs 
from  the  one  that  the  applicant  supposed 
he  had  applied  for,  the  agent  having  pro- 
cured his  signature  to  the  application  by 
misrepresenting  its  contents,  is,  as  a  matter 
of  law,  unreasonable,  and  defeats  the  right 
of  the  insured  to  rescind  the  contract,  where 
there  was  nothing  to  prevent  his  examining 
his  policy  as  soon  as  it  was  delivered  to 
him.  Id. 

16.  The  acceptance,  retention,  and  renew- 
al, for  successive  terms,  of  an  accident  in- 
surance policy,  preclude  the  personal  repre- 
sentatives of  the  insured  from  claiming  that 
tnere  were  provisions  in  it  to  which  the 
insured  had  not  agreed.  Blunt  v.  Fidelity 
&  0.  Co.  (Cal.)  793 

Warranties;    representations;   forfei- 
tures. 

17.  A  condition  in  an  insurance  policy  is 
not  void  because  not  referred  to  in  the  ap- 
plication. Id. 

18.  A  policy  of  insurance  on  the  furniture 
of  a  house  is  void  in  to  to  if  a  large  part 
of  the  furniture  has  been  purchased  on  the 
instalment  plan  and  is  not  paid  for,  and  the 
policy  provides  that  it  shall  be  void  if  the 
interest  of  the  assured  is  other  than  uncon- 
ditional and  sole  ownership.  Dow  v.  Na- 
tional Ins.  Co.  (R.  I.)  479 

19.  A  provision  of  an  insurance  policy 
requiring  written  consent,  indorsed  on  the 
policy,  for  other  insurance,  is  waived  where, 
ac  the  time  a  policy  of  insurance  is  written, 
other  insurance  exists  upon  the  same  prop- 
erty, and  the  fact  is  known  to  the  agent, 
who  communicates  it  to  the  company,  and 
the  company  accepts  the  premium,  and  does 
not  deny  the  validity  of  its  policy  on  ac- 
count of  such  other  insurance  until  after  a 
loss  occurs,  and  the  waiver  will  apply,  not 
only  to  the  other  insurance  as  it  existed 
when  its  policy  was  written,  but  to  any 
policy  subsequently  issued  in  lieu  or  renewal 
of  such  other  insurance.  Hartford  F.  Ins. 
Co.  v.  Redding  (Fla.)  618 
67  L.  R.  A. 


Cause  of  death  or  injnrj. 

20.  Recovery  on  an  accident  insurance 
policy  upon  a  person  whose  occupation  is 
stated  as  "cattle  dealer  or  broker  visiting 
yards,''  the  duties  of  which  require  him  to 
ride  on  trains  of  cattle  cars  from  place  to 
place  in  the  freight  yards,  is  not  prevented 
by  the  fact  that  a  clause  in  the  policy  pro- 
vides that  it  shall  not  cover  accidents  re- 
ceived while  being  in  any  part  of  a  car  not 
provided  for  occupation  by  passengers. 
Richards  v.  Travelers'  Ins.  Co.  OS.  D.)     175 

21.  Injuries  to  an  insane  person  need  not 
be  intentionally  inflicted  to  relieve  the  in- 
surer from  full  liability  under  a  policy  pro- 
viding that  in  case  of  injuries  intentionally 
inflicted  upon  himself  by  the  assured,  or  in* 
flicted  upon  himself  or  received  by  him 
while  insane,  the  measure  of  liability  shall 
be  a  sum  equal  to  the  premiums  paid.  Blunt 
V.  Fidelity  &  C.  Co.  (Cal.)  793 

22.  A  Pott's  fracture,  consisting  of  the 
breaking  of  one  bone  of  the  lower  leg  be- 
tween the  knee  and  ankle  joint,  and  a 
severance  of  the  malleolus  process  of  the 
other  one  so  as  to  effect  a  complete  solution 
of  the  continuity  of  both  bones,  is  not  cov- 
ered  by  a  policy  providing  indenmity  in  case 
of  the  breaking  of  the  shafts  of  both  bones 
between  the  knee  and  ankle  joints.  Peter- 
son V.  Modern  Brotherhood  of  America 
(Iowa)  631 

23.  A  clause  in  an  insurance  policy  reliev- 
ing the  insurer  from  liability  in  case  death 
is  caused  by  violation  of  any  criminal  law 
is  not  applicable  where  insured  was  shot 
while  attempting  in  good  faith  to  escape 
from  a  personal  difficulty,  although  he  had 
begun  it  by  assaulting  his  opponent  with 
a  weapon  capable  of  producing  great  bodily 
harm,  if  not  death.  Supreme  Lodge  K.  of  P. 
V.  Bradley  (Ark.)  770 

24.  The  right  of  an  insurer  to  plead  that 
a  fire  was  caused  by  the  criminal  conduct 
of  the  insured,  or  that  the  insured  by  fraud 
procured  the  insurable  value  to  be  fixed  at 
an  excessive  amount,  is  not  taken  away  by 
a  statute  requiring  an  insurer  to  state  in 
the  policy  the  insurable  value  of  the  prop- 
erty insured,  which  shall  be  the  measure  of 
damages  in  case  of  loss,  and  providing  that 
the  insurer  shall  be  estopped  to  deny  that 
the  property  was  worth  at  the  time  of  in- 
suring the  amount  so  fixed  and  that  the 
agent  soliciting  the  insurance  shall  be  held 
to  be  the  agent  of  the  insurer.  Hartford  F. 
Ins.  Co.  V.  Redding  (Fla.)  518 

25.  One  issuing  an  accident  insurance 
policy  may  stipulate  that  it  shall  not  cover 
injuries  received  while  assured  is  insane. 
Blunt  V.  Fidelity  &  C.  Co.  (Cal.)  793 

Notice  and  proofs  of  loss. 

26.  Want  of  knowledge  of  the  policy  by 
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one  of  two  mine  operators  for  whose  bene- 
fit an  insurance  against  liability  for  acci- 
dents to  employees  has  been  effected  by  the 
other,  and  want  of  knowledge  of  the  acci- 
dent by  the  latter,  will  not  excuse  failure  to 
comply  with  a  requirement  in  the  policy 
that  immediate  notice  of  an  accident  be 
given  to  the  insurer.  Deer  Trail  Consol. 
Min.  Co.  V.  Maryland  Casualty  Co.  { Wash. ) 

275 

27.  Notice  to  the  insurer,  given  eight 
months  after  the  occurrence,  of  an  accident 
to  an  employee,  is  not  within  a  reasonable 
time,  so  as  to  establish  the  liabilitv  of  the 
insurer  upon  a  policy  insuring  against  lia- 
bility for  accidents  to  employees  which  re- 
quires immediate  notice  of  the  accident  to 
be  given  to  the  insurer.  Id. 

28.  The  statement  of  a  general  agent  of 
a  corporation  which  has  insured  employers 
against  liability  for  accidents  to  their  em- 
ployees by  a  policy  requiring  immediate 
notice  of  accidents  to  be  given  to  the  com- 
pany, upon  receiving  notice  of  an  accident 
eight  months  after  it  occurred,  that  formal 
notice  would  be  soon  enough  if  given  six 
or  seven  days  later,  does  not  waive  the  pro- 
vision of  the  policy  requiring  immediate 
notice,  since  liability  on  the  policy  had 
terminated  wiien  the  accident  was  first 
brought  to  his  attention.  Id. 

29.  The  requirements  in  the  standard  in- 
surance policy,  that  the  insured  shall  give 
notice  of  loss  and  make  proofs  of  loss,  are 
conditions  precedent  to  the  right  to  sue ;  but 
a  failure  to  give  the  notice  or  to  make  the 
proofs  within  the  time  stipulated  will  not 
invalidate  the  policy,  or  work  a  forfeiture 
of  the  rights  of  the  insured,  in  the  absence 
of  a  stipulation  to  that  effect,  but  will 
merely  postpone  the  day  of  payment,  where 
such  notice  is  given  and  proofs  of  loss  made 
within  such  time  as  will  enable  the  insured 
to  bring  his  suit  within  the  time  limited  by 
the  policy.  Hartford  F.  Ins.  Co.  v.  Redding 
(Fla.)  518 

30.  Proofs  of  loss  served  upon  an  insur- 
ance company,  signed  and  sworn  to  by  tlie 
insured,  stating  that  the  fire  occurred  at  a 
stated  hour  on  a  day  named;  that  it  origi- 
nated in  the  roof  or  attic  of  the  building, 
but  how  it  originated,  or  the  cause  thereof, 
was  to  the  insured  entirely  unknown;  that 
the  fire  did  not  originate  by  any  act,  de- 
sign, or  procurement  on  the  part  of  the  in- 
sured, or  in  consequence  of  any  fraud  or  evil 
practice  done  or  suffered  by  the  insured; 
and  that  any  other  information  required  by 
the  company  would  be  furnished  on  request, 
— substantially  comply  with  a  provision  in 
the  policy  requiring  the  proofs  of  loss  to 
state  the  knowledge  and  belief  of  the  insured 
as  to  the  time  and  origin  of  the  fire,  particu- 
67  L.  R.  A. 


larly  as  the  company  requested  no  further 
information  from  the  insured.  Id. 

31.  Where  proofs  of  loss  required  to  be 
made  and  served  upon  the  company  by  an 
insurance  policy  are  sufficiently  full  to  give 
the  company  notice  of  the  loss  required  by 
another  provision  in  the  policy,  the  same 
document  will  be  sufficient  as  a  notice  of 
the  loss,  as  well  as  proofs  of  loss.  Id. 

Notes  and  BRisrs- 

Insurance;  right  of  insurer  subrogated  to 
rights  of  owner  of  property  negligently  de- 
stroyed to  bring  action  at  law;  right  of  in- 
surer and  insured  to  join  in  one  actkm 
against  wrongdoer  w^here  injury  exceeds 
value  of  insurance.  161 

On  property  destroyed  by  fire  set  by 
sparks  from  railroad  engine;  right  of  rail- 
way company  to.  417 

Knowledge  by  insurer  of  violation  of  pro- 
vision of  policy;  effect  on  right  to  take 
advantage  of  provision  to  defeat  liability. 

480 

Waiver  of  objections  to  proofs  of  loss; 
by  basing  refusal  to  pay  on  other  grounds; 
provision  requiring  proofs  within  certain 
time;  time  as  essence  of  contract;  effect  of 
clause  requiring  w^ritten  consent  to  other 
insurance;  where  company  has  actual  notice 
thereof;  silence  as  consent  to  additional  in- 
surance; notice  to  agent  as  notice  to  com- 
pany. 519 

On  life;  sale  of  policy  to  one  having  no 
insurable  interest;  where  policy  is  paid  up; 
what  constitutes  insurable  interest;  vested 
interest  of  beneficiary  in  policy;  effect  of 
subsequent  extinguishment  of  beneficiary's 
insurable  interest.  551 

What  constitutes  death  by  external,  vio- 
lent, and  accidental  means;  effect  of  usage 
or  custom  to  modify  contract;  provision  ex- 
cepting death  or  injury  while  in  state  of 
intoxication;  effect  of  intoxication  wiiich 
does  not  contribute  to  injury;  provision 
against  liability  for  accident  received  while 
in  car  not  provided  for  passengers;  effect 
where  policy  shows  that  insured's  business 
necessitates  his  riding  on  freight  cars; 
voluntary  exposure  to  unnecessary  danger; 
contributory  negligence  of  insured ;  no  .pre- 
sumption of  suicide.  175 

What  constitutes  death  by  external,  vio- 
lent, and  accidental  means;  provision 
against  liability  for  injuries  received  while 
insane;  validity;  renewal  of  policy  as  ac- 
ceptance of  conditions.  793 

Provision  requiring  prompt  notice;  as 
condition  precedent  or  subsequent;  effect  of 
failure  to  give;  of  delay;  effect  of  retention 
of  premium  as  waiver;  of  requests  for  proof 
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of  accident ;  lack  of  knowledge  by  insured  of 
accident.  ,  276 

Doubt  as  to  construction  of  policy  re- 
solved against  insurer;  construed  according 
to  plain  terms;  forfeiture  not  favored;  re- 
ceipt and  retention  of  premium  with  notice 
as  waiver  of  violation  of  provision  in  policy ; 
right  of  plaintilT  in  insurance  case  to  re- 
cover attorney's  fee.  583 

Construction  of  terms  of  policy;  attempt 
to  limit  liability  to  specific  injury;  neces- 
sity of  making  limitations  specific  and  defi- 
nite. 631 

Retention  of  policy  as  waiver  of  mistake 
or  fraud  of  insurer  or  its  agent: — (I.)  In- 
troduction ;  ( II. )  time  of  misrepresentation ; 
(III.)  mistake  or  fraud  as  to  terms  of  pol- 
icy; (a)  character  of  policy;  ib)  various 
provisions  of  policy;  (1)  risks  insured 
against;  (2)  duration  of  insurance;  (3) 
limitation  of  time  for  action  on  policy;  (4) 
existence  of  options  at  maturity;  (5)  lia- 
bility to  assessment ;  ( 6 )  right  to  cancel : 
(7)  obligation  to  keep  books  in  safe;  (8) 
oSligation  to  keep  watchman  on  premises; 
(9)  signature  to  application;  (10)  agency 
clause;  (11)  date  of  policy;  (12)  value  of 
policy;  (c)  variation  of  terms  on  renewal 
of  policy;  (IV.)  mistake  or  fraud  as  to  facts 
disclosed  by  the  insured:  (a)  appearing  in 
the  policy :  ( I )  subject-matter  of  insurance : 
(a)  property  covered;  (6)  voyage  covered 
by  marine  policy;  (c)  misdescription  of 
property;  (d)  location  of  property;  (2)  in- 
terest prot<»cted;  (3)  facts  affecting  the 
hazard:  (o)  other  insurance;  (6)  occu- 
pancy of  premises;  (c)  state  of  title;  (d) 
encumbrances;  (6)  appearing  only  in  the 
application:  (1)  copy  attached  to  policy: 
(cf)  physical  condition  of  insured;  (b)  prior 
insurance;  (c)  occupation;  (d)  encum- 
brances; (2)  copy  not  attached;  (V.)  mis- 
take or  fraud  as  to  matters  outside  of  the 
policy  and  applicati»n;  (VI.)  effect  of  re- 
tention by  other  than  insured;  (VII.)  effect 
of  insured's  illiteracy;  (VIII.)  retention 
with  knowledge  of  defect:  (a)  generally; 
(6)  effect  of  attempted  rescission;  (c)  ef- 
fect of  agent's  reassurances;  (IX.)  distinc- 
tion between  action  at  law  and  suit  in 
equity.  705 

Agent  falsely  filling  blanks  in  applica- 
tion; right  of  insured  to  enforce  contract; 
delivery  of  policy  different  from  tliat  agreed 
upon;  duty  of  insured  to  examine  policy; 
right  to  rescind  upon  discovering  fraud.  717 

On  life;  provision  against  liability  where 
death  is  caused  by  violation  of  criminal 
law;  what  constitutes  crime  within  mean- 
ing of;  loss  of  life  while  attempting  to  re- 
treat from  difficulty  brought  on  by  insured; 
strict  construction  of  forfeiture  clauses.  771 
67  L.  R.  A. 
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Intent;  as  element  of  crime;  necessity  of 
alleging  and  proving.  904 

IITTEBURBAN      RAILROAD      COM- 
PANIES. 

Negligence  in  Standing  on  Platform  of 

Car,  see  Carriers. 
See  also  Carriers,  Notes  and  Briefs. 

INTOXICATING  LIQUORS. 

Discrimination  between  Individuals  in 
Regulating  Sale  of,  see  Constitu- 
tional Law,  15. 

Mandamus  to  Compel  Granting  of  Li- 
cense, see  Mandamus. 

Validity  of  Statute  Requiring  License 
for  Sale  of,  within  Prescribed  Dis- 
tances from  Corporate  Limits,  see 
Constitutional  Law,  10. 

1.  An  ordinance  providing  that  it  shall 
be  unlawful  for  any  person  maintaining  any 
saloon,  bar-room,  or  drinking  shop,  or  any 
apartment  thereto  attached,  to  permit  fe- 
males to  enter  their  places  of  business,  is 
unconstitutional.     State  v.  Nelson   (Idaho) 

808 

2.  Furnishing  liquor  to  a  minor  as  an 
act  of  hospitality  in  one's  home  is  not  a  vio* 
lation  of  a  provision,  making  it  unlawful 
for  any  person  to  give  such  liquor  to  a 
minor,  which  is  embraced  within  a  statute 
the  title  to  which  states  that  it  is  to  provide 
for  the  taxation  and  regulation  of  the  busi- 
ness of  selling,  furnishing,  and  giving 
liquors.    People  v.  Bird  (Mich.)  424 

3.  An  applicant  for  a  barroom  license,  to 
whose  character  no  objection  is  found,  ought 
not  to  be  refused  permission  to  engage  in 
that  business,  in  a  neighborhood  where  oth- 
ers are  so  engaged,  on  the  objection  of  a 
minority  of  the  property  holders,  or  on  the 
ground  that  no  more  barrooms  are  needed. 
State  ex  rel.  Galle  v.  New  Orleans  (La.)     70 

4.  The  business  of  selling  intoxicating 
liquors  is  made  lawful  by  the  Constitution 
and  statutes  of  Louisiana,  and  the  right 
of  any  citizen  to  engage  in  it  is  one  the 
enjoyment  of  which  is  subject  to  such  condi- 
tions only  as  may  be  imposed  or  authorized 
by  the  general  assembly  in  the  legitimate 
exercise  of  the  police  power  of  the  state.    Id. 

Notes  and  Briefs. 

Intoxicating  liquors;  constitutional  right 
to  sell ;  act  of  licensing  board  judicial,  and 
not  ministerial;  discretion  in  issuing  li- 
censes: mandamus  to  compel  issue;  arbi- 
trary refusal  to  issue.  71 

Requiring  payment  of  license  fee  for  privi- 
lege   of    selling;    object    of    requiring    such 
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payment;  delegation  by  legislature  to  mu- 
nicipality of  power  to  lay  special  tax  upon 
sale  of:  statute  giving  jurisdiction  to  city 
to  regulate  sale  within  4  miles  of  corporate 
limits.  614 

Ordinance  forbidding  person  selling,  to 
permit  females  to  enter  place  of  business; 
inherent  right  to  engage  in  business  of  sell- 
ing. 808 

Statute  forbidding  giving  ■  of  liquor  to 
minor ;  validity ;  scope  of ;  sale  for  medicinal 
purposes;  liability  of  person  procuring 
liquor  as  agent  for  buyer.  424 

JUDGE. 

Communication   to,   as   Privileged,    see 

Witnesses,  3. 

JUDGMENT. 

On  Appeal,  see  Appeal  and  Error. 

1.  Plaintiff  in  an  action  for  personal  in- 
juries is  entitled  to  recover  for  lost  time 
such  an  amount  as  the  evidence  authorizes, 
when  the  petition  contains  allegations  which 
in  a  general  way  show  that  the  plaintiff 
has  lost  time,  and  evidence  which  fixes  the 
time  lost  and  the  value  of  such  time  with 
certainty  is  admitted  without  objection, 
though  there  is  in  the  petition  no  distinct 
claim  for  damages  on  account  of  lost  time. 
Nashville,  C.  &  St.  L.  R.  Co.  v.  Miller  (Ga.) 

87 

2.  Canal  commissioners  who  have  con- 
tracted for  the  right  to  take  water  from  a 
river  to  supply  the  canal  in  consideration 
of  permitting  the  riparian  owner  to  take  a 
certain  quantity  of  water  from  the  feeder, 
and  who  have  subsequently  leased  to  anotlier 
person  all  the  surplus  after  the  rights  of 
the  riparian  owner  are  satisfied,  may  take 
steps  to  enforce  a  judgment  in  an  action 
between  its  lessee  and  the  riparian  owner 
or  his  representatives  for  the  determination 
of  the  respective  rights  of  the  parties  under 
a  contract,  by  placing  weirs  so  as  to  limit 
the  amount  which  can  be  taken  from  the 
feeder  by  the  riparian  owner  to  the  amoimt 
awarded  him  by  the  judgment.  Merri field 
V.  Canal  Commissioners  (111.)  369 

CoaelvsiTeneM  and  bar. 

3.  In  an  action  between  the  same  par- 
ties or  between  those  in  privity  with  them, 
a  prior  judgment  on  the  merits  upon  the 
same  claim  or  demand  by  a  court  which  had 
jurisdiction,  is  conclusive,  whether  right  or 
wrong,  not  only  of  every  matter  offered,  but 
of  every  admissible  matter  which  might 
have  l)een  offered  to  sustain  or  defeat  the 
claim  or  demand.  Gordon  v.  Ware  Nat. 
Bank   (C.  C.  A.  8th  C.)  550 

4.  A  judgment  cannot  be  collaterally  im- 
peached, except  for  fraud,  where  tlie  court 
67  L.  R.  A. 


had  jurisdiction  of  the  parties  and  the  sub- 
ject-matter.   Schmitt  v.  Dahl  (Minn.)     590 

5.  The  alleged  fraudulent  grantee  is  es- 
topped from  setting  up,  in  an  action  by  a 
judgment  creditor  to  set  aside  the  convey- 
ance as  fraudulent,  any  defense  that  might 
have  been  interposed  by  his  grantor  in  the 
original  action.  Id. 

Notes  and  Briefs. 

Judgment;  amendment  of  record  to  cure 
defect  for  which  motion  in  arrest  of  judg- 
ment has  been  made: — (I.)  Amendment  in 
the  trial  court:  (a)  amendment  of  plead- 
ing: (1)  in  general;  (2)  to  supply  omitted 
averments;  (3)  to  cure  insufficient  or  er- 
roneous allegations;  (4)  by  striking  out; 
(6)  amendments  concerning  indictments,  in- 
formations, or  complaints:  (1)  as  to  veri- 
fication; (2)  as  to  organization  of  grand 
jury;  (3)  as  to  finding,  return,  or  filing  of 
indictment;  (4)  to  cure  omissions;  (5)  to 
cure  errors  or  insufficiency ;  (c)  amendmenta 
concerning  verdict  or  judgment :  ( 1 )  general 
verdict  rendered  on  declaration  containing 
several  counts;  (2)  misjoinder  of  oounta; 
(3)  verdict  in  criminal  case;  (4)  amend- 
ment of  judgment;  {d)  amendment  of  rec- 
ord; (II.)  amendment  in  the  appellate 
court:  (a)  to  cure  errors  or  omissions;  (6) 
on  certiorari  or  certificate.  179 

Amendment  of  record  to  cure  defect  for 
which  motion  in  arrest  of  judgment  has  been 
made.  180 

£stopp)el  of;  res  judicata,  370 

Attack  by  alleged  fraudulent  grantee  on 
judgment  on  which  action  to  set  aside  his 
conveyance  is  based: — (I.)  Introductory; 
(II.)  the  judgment  considered  as  evidence: 
( a )  as  prima  facie  evidence  of  the  debt ;  ( 6 ) 
what  must,  or  may,  be  produced;  (III.)  con- 
clusive effect  of  the  judgment:  (a)  gener- 
ally; (6)  effect  of  the  time  of  the  convey- 
ance; (c)  as  to  defenses  to  the  original  ac- 
tion :  ( 1 )  defense  by  way  of  denial,  gener- 
ally; (2)  statute  of  limitations ;  (3)  minor- 
ity; (4)  set-off;  (5)  bankruptcy;  (6)  es- 
toppel; (7)  payment;  (8)  fraud  in  the 
transaction;  (9)  forgery;  (10)  illegal  trans- 
action: (a)  usury;  (6)  Sunday  law;  (c) 
immoral  consideration;  (11)  failure  of  con- 
sideration; (12)  lack  of  jurisdiction;  (d) 
attack  for  fraud  or  collusion:  (1)  fraud; 
(2)  collusion;  {e)  attack  for  irregularity; 
if)  unintentional  default  in  the  original  ac- 
tion; ig)  attack  for  matters  arising  since 
the  judgment:  (1)  dormancy;  (2)  waiver 
or  estoppel ;  ( 3 )  satisfaction ;  ( 4 )  inter- 
vening judgment  in  favor  of  a  stranger ;  ( 5 ) 
intervening  bankruptcy;  (6)  pendency  of 
other  proceedings:  (IV.)  status  of  the 
grantee  as  affecting  his  right  to  attack  the 
judgment;    (V.)    how  the  objection  to  the 
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judgment  must  be  made;  (VI.)  the  suffi- 
ciency of  the  judgment  pleaded,  to  support 
the  action:   (a)  generally;   (&)  tort  claims. 

590 

Attack  on,  by  alleged  fraudulent  grantee 
of  judgment  debtor  in  action  to  set  aside 
his  conveyance;  necessity  of  showing  that 
indebtedness  antedated  fraudulent  convey- 
ance; conclusiveness  of  judgment  as  to 
amount  and  validity  of  claim;. waiver  of  de- 
fenses by  judgment  debtor;  right  of  other 
parties  to  set  up;  collateral  attack  on  judg- 
ment by  creditors;  right  of  alleged  fraudu- 
lent grantee  to  attack  judgment  on  ground 
of  fraud.  591 

Habeas  corpus  decree  as  to  custody  of  in- 
fant as  res  judicata: — (I.)  Doctrine  of  res 
judicata  generally  applicable;  (II.)  former 
judgment  only  conclusive  upon  some  state 
of  facts;  (III.)  conclusiveness  as  to  issues 
involved;  (IV.)  parties  or  persons  con- 
cluded; (V.)  foreign  judgment  as  res  judi- 
cata; (VI.)  dismissal  of  writ  without  de- 
cision or  prejudice.  783 

JUDICIAI.  NOTICE. 

See  Evidence. 

JUDICIAIi   8AIJB. 

Attachment  of  Proceeds  by  Creditors, 
see  Attachment,  1. 

LANBLOBD  AND  TENAlfT. 

Removal  of  Fixtures,  see  Fixtures. 
Lease   as    Sufficient    Consideration    for 

Option  to  Purchase,  see  Contbacts, 

5. 

1.  Demand  for  compliance  with  a  con- 
dition precedent  to  the  taking  effect  of  a 
lease  is  not  necessary  to  put  the  lessee  in 
default  for  failure  to  comply,  and  thereby 
defeat  the  operation  of  the  instrument. 
Frank  v.  Stratford-Handcock  (Wyo.)       571 

2.  A  clause  requiring  the  lessee  to  de- 
posit money  with  the  lessor  to  secure  the 
faithful  performance  by  the  lessee  of  the 
covenants  of  the  lease  is  not  a  covenant,  but 
a  condition,  failure  to  perform  which  will 
prevent  the  lease  from  taking  effect,  al- 
though the  terms  of  the  contract  indicate  a 
present  demise,  where  the  covenants  to  be 
secured  relate  to  the  payment  of  taxes,  the 
operation  and  use  of  the  property,  and  the 
delivery  of  a  portion  of  the  crops  as  rent.  Id. 

3.  A  lease  which  does  not  become  opera- 
tive because  of  failure  to  comply  with  a  con- 
dition precedent  does  not  constitute  a  con- 
sideration for  an  agreement  contained  in  it, 
giving  the  lessee  an  option  to  purchase  the 
property.  Id. 

4.  The  fact  that  the  lessee  is  in  posses- 
sion of  the  leased  property  at  the  time  of 
the  execution  of  the  lease,  with  nothing  to 
67  L.  R.  A. 


show  that  possession  was  delivered  to  him 
by  the  lessor,  is  not  sufficient  to  give  valid- 
ity to  the  lease,  which  would  otherwise  be  of 
no  effect  because  of  failure  to  comply  with 
a  condition  precedent.  Id. 

5.  A  lessee  who  has  not  entitled  himself 
to  possession  imder  the  lease  because  of 
failure  to  comply  with  a  condition  prece- 
dent is  not  entitled  to  damages  for  being 
evicted  from  and  kept  out  of  possession  of 
the  property.  Id. 

6.  Statutes  providing  a  summary  remedy 
for  a  landlord  to  obtain  possession  of  the 
leased  premises  do  not  deprive  equity  of 
jurisdiction  of  a  suit  to  determine  the  rights 
of  the  parties  under  a  clause  in  the  lease 
giving  a  right  to  renewal  at  a  rental  to  be 
fixed  by  arbitrators,  since  the  remedy  pro- 
vided by  them  is  not  adequate.  Kaufmann 
V.  Liggett  (Pa.)  353 

7.  Failure  of  the  arbitrators  to  fix  the 
rental  to  be  paid  during  the  extended  term, 
as  the  contract  for  renewal  of  the  lease  pro- 
vided they  should  do,  does  not  deprive  the 
lessee  of  the  privilege  of  renewal,  where  he 
has  given  the  agreed  notice  of  his  desire  to 
do  so,  and  where,  from  the  provisions  of  the 
contract,  it  is  evident  that  the  right  of  re- 
newal, and  not  the  rent  to  be  paid,  was 
regarded  as  the  essence  of  the  contract.    Id. 

8.  Equity  has  jurisdiction  to  fix  the  rent 
to  be  paid  during  the  renewed  term  of  a 
lease,  if  the  arbitrators  provided  by  the 
contract  failed  to  do  so,  where  the  lessee  has 
taken  the  required  steps  to  preserve  his 
right  to  renewal,  and  such  right,  and  not 
the  amount  of  rent  to  be  paid,  is  the  essence 
of  the  contract.  Id. 

9.  The  fixing  of  the  rental  is  not  of  the 
essence  of  a  contract  to  renew  a  lease  upon 
receipt  of  notice  to  that  effect,  upon  a  rent 
to  be  fixed  by  arbitrators  to  be  appointed  by 
the  parties.  Id. 

Notes  and  Bbiefs. 

Landlord  and  tenant;  injunction  to  re- 
strain proceedings  under  the  landlord  and 
tenant  acts;  provision  for  arbitrators  to  fix 
rent  for  renewal  term;  right  of  equity  to 
fix,  when  arbitrators  fail  to  do  so.  353 

Right  of  tenant  to  remove  trade  fixtures; 
wlien  it  may  be  exercised;  necessity  of  re- 
moving during  term;  effect  of  making  re- 
newal lease  without  reserving  right  to  re- 
move; what  determines  title  to  fixtures  in 
absence  of  express  agreement ;  sale  by  tenant 
of  fixtures  to  incoming  tenant.  359 

Agreement  in  lease  giving  tenant  right 
to  remove  fixtures;  right  to  remove  after 
termination  of  lease  for  nonpayment  of 
rental.  694 
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Notes  and  Briefs. 

Larceny;  homicide  in  attempting  to  pre* 
vent.  537 


See  Landlord  and  Tenant. 

LEGACT. 

See  Wills. 

LEVY  AND   SEIZinUB. 

Conflict  of  Laws  as  to  Right  to  Ex- 
emption from  Execution,  see  Con- 
flict OF  Laws. 

1.  A  statute  exempting  wages  from  the 
reach  of  creditors  in  supplementary  pro- 
ceedings will  operate  in  favor  of  nonresi- 
dents, and  will  be  construed  to  include  prop- 
erty sought  to  be  reached  by  mesne  process, 
such  as  writs  of  attachment  and  garnish- 
ment issued  to  place  the  property  in  the 
custody  of  the  court  to  preserve  it  for  ap- 
plication to  plaintiff's  claim.  Goodwin  v. 
Claytor  ( N.  C. )  209 

2.  By  the  common  law,  shares  of  stock 
in  a  corporation  being  in  the  nature  of 
choses  in  action,  intangible  property  incap- 
able of  manual  seizure,  are  not  subject  to 
execution  or  attachment.  Lipscomb  v.  Con- 
don (\V.  Va.)  670 

UCEN8E. 

NoTKS  AND  Briefs. 

License;  right  of  purchaser  of  burial  lot 
as.  120 

LIENS. 

Waiver  of,  by  Taking  Personal  Judgment 
against  Debtor,  see  Attachment,  9. 

1.  Explosives  consumed  in  grading  a 
roadbed  or  driving  a  tunnel  for  a  railroad 
company  are  within  the  provisions  of  a 
statute  giving  a  lien  to  contractors  and  ma- 
terial men  for  materials  "furnished  for 
grading  the  roadway,  constructing  culverts, 
laying  tracks,  or  erecting  buildings."  Her- 
cules Powder  Co.  v.  Knoxville,  L.  &  J.  R.  Co. 
(Tenn.)  487 

2.  In  case  of  an  entire  contract  to  fur- 
nish materials  for  construction  of  a  rail- 
road, under  which  shipments  are  made  as 
material  is  ordered,  a  lien  for  the  entire 
amount  will  be  effected  by  giving  notice 
within  the  time  required  by  statute  after 
the  date  of  the  last  shipment.  Id. 

3.  The  consideration  of  the  date  of  the 
last  shipment  in  determining  whether  or  not 
notice  has  been  given  in  time  to  perfect  a 
lien  for  material  furnished  for  the  construc- 
tion of  a  railroad  is  not  prevented  by  the 
n?  L.  R.  A. 


fact  that  the  shipment  is  stopped  in  transitu 
because  of  the  insolvency  of  the  contractor 
who  had  ordered  it.  Id. 

4.  If  material  is  delivered  in  good  faith 
to  a  subcontractor  for  use  in  the  construc- 
tion of  a  railroad  the  material  man  is  en- 
titled to  his  lien  therefor  in  the  absence  of 
definite  proof  that  it  was  not  used  for  that 
purpose.  Id. 

Notes  and  Briefs. 

Liens;  grant  of,  to  person  furnishing  ma- 
terial for  "grading"  of  railroad  right  of 
way ;  explosives  as  material  within  meaning 
of;  tunnel  as  structure  on  which  lien  may 
be  claimed;  when  notice  of  lien  must  be 
given.  488 

LIMITATION  OF  ACTIONS. 

Constitutionality  of  Statute  Taking 
Away  Right  to  Plead  St4itut«  of 
Limitations,  see  Constitutional 
Law,  5. 

Enforcement  of  Provisions  of  Foreign 
Contract  Contrary  to  Provisions  of 
Local  Statute  of  Limitations,  see 
CoNFucT  of  Laws,  5. 

1.  A  nonsuit  should  not  l)e  granted  in 
an  action  for  breach  of  contract  correctly 
to  transmit  a  telegram,  upon  the  ground 
that  the  action  was  not  brought  within  the 
time  limited  by  the  conditions  of  the  blank 
on  which  the  message  was  written,  since 
plaintiff  has  a  right  to  prove  waiver  of  such 
condition  or  estoppel  to  rely  on  it.  Hays 
v.  Western  U.  Teleg.  Co.  (S.C.)  481 

2.  The  re-enactment  of  a  statute  of  lim- 
itations with  a  shortened  limitation  period 
applicable  to  judgments  rendered  without 
the  state  applies  to  actions  upon  judgmental 
existing  at  the  time  of  its  passage,  where, 
if  not  made  so  applicable,  it  would  operate 
as  a  repeal  of  all  limitation  periods  as  to 
existing  causes  of  action  not  barred  at  the 
time  of  its  passage.  Lamb  v.  Powder  River 
Live  Stock  Co.  { C.  C.  A.  8th  C. )  568 

*3.  A  period  of  three  months  within  which 
to  bring  an  action  upon  a  judgment  ren- 
dered in  another  state,  against  a  bona  fide 
resident  of  the  state  establishing  such 
period,  upon  a  cause  of  action  which  accrued 
more  than  six  years  before  the  action  upon 
the  judgment  is  brought,  is  unreasonably 
short,  and  renders  the  statute  providing  it 
invalid.  Id. 

4.  In  cases  where  a  creditor  levies  upon 
and  sells  property  transferred  in  fraud  of 
his  rights  on  execution,  the  statute  of  linv 
i  tuitions  commences  to  run  from  the  date  of 
sale,  unless  it  be  made  to  appear  that  the 
creditor  did  not  discover  the  fraud  until 
some  later  time.  Brasie  v.  Minneapolis 
Brewing  Co.   (Minn.)  865 
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5.  An  action  of  ejectment  to  recover  pos- 
session of  land  fraudulently  transferred, 
brought  by  a  creditor  who  has  caused  the 
property  to  be  sold  on  execution  against 
the  fraudulent  grantor  and  become  the  pur- 
chaser thereof,  must  be  brought  within  six 
years  of  the  discovery  of  the  fraud.  Id. 

6.  The  one-year  statute  of  limitations 
does  not  apply  to  a  cause  of  action  for 
breaking  one  up  in  business,  and  driving 
him  therefrom  by  the  use  of  false  and 
malicious  statements.  Brown  v.  American 
F.  L.  M.  Co.  (Tex.)  195 

NaiES  AI7D  Bbiefs. 

See  also  Judgment. 

Limitation  of  actions;  right  of  nonresi- 
uent  to  plead;  validity  of  statute  shortening 
period  of;  prospective  construction  of.      559 

LIMITATIOir  OF  UABIUTT. 

Conflict  of  Laws  as  to  Validity  of  Con- 
tract Limiting  Liability,  see  Con- 
FiJCT  OF  Laws,  6. 

Validity  of  Contract,  see  Cabriers,  14. 


LOOS. 


Notes  and  Briefs. 


Logs;  right  to  erect  booms  in  river  for 
sorting  logs.  839 

MANDAMUS. 

1.  Mandamus  will  not  lie  to  compel  the 
arrest  without  warrant  of  certain  designated 
persons  for  the  alleged  commission  of  a  mis- 
demeanor. State  ex  rel.  Livingstone  v. 
Williams   (Or.)  166 

2.  The  supreme  court  has  jurisdiction 
to  control  by  mandamus  the  action  of  the 
county  auditor  in  determining  the  names  to 
be  placed  on  an  official  ballot,  where  there 
is  not  sufficient  time  to  enable  the  county 
judge  to  whom  the  statute  gives  jurisdic- 
tion to  act,  and  have  his  action  reviewed  on 
appeal  prior  to  the  election.  State  ex  rel. 
Howells  V.  Metcalf  (S.  D.)  331 

3.  Mandamus  will  not  lie  to  compel  a 
judge  to  issue  bench  warrants,  where  the 
pleadings  do  not  show  it  to  be  his  duty  to 
do  so,  and  the  statute  imposes  the  duty  upon 
the  clerk  of  the  court.  Id. 

4.  Where  the  statute  imposes  the  duty 
upon  a  police  officer  to  prosecute  gamblers, 
a  writ  of  mandamus  to  compel  him  to  do 
so  should  not  join  the  mayor  and  common 
council  for  the  purpose  of  compelling  them 
to  direct  him  to  perform  his  duty,  since 
their  co-operation  is  not  necessary  to  secure 
the  end  sought.  Id. 

5.  That  municipal  officers  have  entered 
into  a  conspiracy  to  license  gambling  houses 
imder  the  guise  of  periodical  fines  does  not 
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require  the  joining  of  anyone  but  the  chief 
of  police  in  a  writ  of  mandamus  to  compel 
him  to  perform  his  statutory  duty  to  prose- 
cute gamblers,  since  in  such  case  he  cannot 
claim  to  have  been  directed  to  neglect  his 
duty  by  any  lawful  command  of  a  superior 
officer.  Id. 

6.  When  a  demurrer  is  sustained  to  an 
alternative  writ  of  mandamus  because  sev- 
eral causes  of  action  were  improperly  united, 
the  plaintiff  can  proceed  only  by  filing  an 
amended  complaint  containing  the  cause  of 
action  which  he  elects  to  pursue.  Id. 

7.  Mandamus  will  issue  to  compel  the 
granting  of  a  barroom  license,  where  the  re- 
fusal to  grant  such  license  is  arbitrary  and 
discriminatory  and  in  excess  of  the  discre- 
tion vested  in  the  city  as  to  regulating  the 
sale  of  intoxicating  liquors.  State  ex  rel. 
Galle  V.  New  Orleans  (La.)  70 

8.  Writs  of  mandamus  in  the  exercise  of 
and  in  aid  of  its  appellate  jurisdiction  may 
be  issued  by  a  court  of  appeal  without  a 
prior  invocation  of  that  jurisdiction  by  ap- 
peal or  writ  of  error,  the  test  of  the  right 
to  issue  such  writs  being  the  existence  of 
jurisdiction  to  review,  and  not  its  prior  in- 
vocation. Re  Barber  Asphalt  Pav.  Co.  (C. 
C.  A.  8th  C.)  761 

9.  Mandamus  may  be  issued  by  the  cir- 
cuit court  of  appeals  to  compel  the  judge 
of  a  circuit  court  to  vacate  a  stay  of  pro- 
ceedings and  to  proceed  to  try  and  adjudi- 
cate the  controversy  and  enforce  the  judg- 
ment upon  it,  where,  upon  allowance  by  a 
citv  council  of  the  claims  of  a  citizen  of 
another  state,  the  city  appealed  therefrom 
to  a  certain  state  court  in  accordance  with 
the  provisions  of  its  charter,  which  prohibit- 
ed its  officers  from  paying  claims  against  the 
city  thus  challenged  except  upon  the  order 
of  that  court,  and  the  claimant  thereupon 
sued  the  city  upon  its  claims  in  the  Federal 
circuit  court,  the  judge  of  which  court 
stayed  all  proceedings  in  the  case  until  the 
final  determination  of  the  appeals  of  the 
state  court.  Id. 

10.  The  United  States  circuit  courts  of 
appeals  have  jurisdiction  to  issue  writs  of 
mandamus  in  the  exercise  of,  and  in  aid  of, 
their  appellate  jurisdiction.  Id. 

Notes  and  Briefs. 

Mandamus ;  when  writ  will  issue ;  to  com- 
pel discretionary  act.  71 

As  writ  of  discretion,  and  not  right;  dis- 
cretion not  arbitrary;  right  will  not  lie 
where  law  provides  other  adequate  remedy; 
what  is  adequate  remedy;  issue  of,  to  com- 
pel officers  to  arrest  and  prosecute  alleged 
ofl'enders ;  to'  compel  arrest  without  warrant 
or  complaint;  to  compel  a  series  of  acts  or 
general  course  of  conduct;  not  issued  in 
G6 
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doubtful  cases;  to  compel  judge  to  issue 
warrant  of  arrest;  necessity  of  demand 
where  duty  is  of  public  nature ;  right  to  con- 
trol abuse  of  discretion  of  officer  by  man- 
damus; to  compel  enforcement  of  liquor 
law;  necessity  that  relators  have  special  in- 
terest. 167 

When  granted;  to  compel  furnishing  of 
telephone  service;  to  compel  unlawful  acts. 

252 

To  compel  county  auditor  to  file  certifi- 
cates of  nomination  of  countv  officers;  who 
may  maintain  action  for.  331 

To  compel  inferior  Federal  court  to  hear 
and  determine  action;  from  United  States 
circuit  court  of  appeals:  where  action  of 
lower  court  cannot  be  reviewed  on  appeal 
or  writ  of  error;  to  compel  lower  court  to 
reverse  or  revise  decision;  to  control  con- 
duct of  judge  in  proceedings  taking  place 
before  trial;  to  compel  judge  to  proceed  ac- 
cording to  certain  rules  of  practice;  grant 
of,  in  anticipation  of  omission;  not  granted 
in  case  of  doubt.  762 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

Attachment  of  W^ages,  see  Attachment. 
7. 

Common  Law  of  England  as  Constitut- 
ing Part  of  American  Law  Relating 
to  Master's  Liability  for  Injuries, 
see  Common  Law. 

Constitutionality  of  Statute  Forbidding 
Breaking  of  Contract  by  Employee, 
see  Constitutional  Law,  9. 

Evidence  in  Action  for  Personal  Injury, 
see  Evidence,  4. 

1.  One  who  employs  a  person  in  ignor- 
ance of  the  fact  that  he  was  under  a  time 
contract  to  work  for  another,  in  violation  of 
which  he  had  left  the  latter's  service,  is  not 
liable  in  damages  to  the  former  employer 
because,  when  informed  of  the  servant's 
breacli  of  contract,  he  fails  to  discharge  him, 
where  the  servant,  though  offering  to  release 
his  new  employer,  expresses  his  determina- 
tion not  to  return  to  the  one  whose  service 
he  has  abandoned.  W^olf  v.  New  Orleans 
Tailor-Made  Pants  Co.  (La.)  65 

Duty  of  master. 

2.  It  is  one  of  the  duties  of  an  employer 
to  exercise  reasonable  care  that  the  place  in 
which  he  sets  his  servant  to  work  and  the 
system  or  method  adopted  by  the  employer 
for  the  doing  of  the  work  shall  be  reasonably 
safe  for  the  servant,  and  free  from  latent 
dangers  known  to  the  master,  or  discernible 
by  an  ordinarily  prudent  master  in  the  cir- 
cumstances.   Bums  v.  Delaware  &  A.  Teleg. 

6  Teleph.  Co.  (N.  J.  Err.  &  App.)  956 
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3.  The  rule  that  the  duty  of  a  master 
witli  respect  to  care  as  to  the  tools  and 
appliances  furnished  for  his  servant's  work 
is  limited  to  such  as  are  in  fact  supplied 
by  the  master  has  no  application  to  the  fail- 
ure of  the  master  to  supply  appliances 
needed,  not  for  the  work  itself,  but  solely 
to  protect  the  servant  against  latent  dangers 
arising  out  of  the  work.  Id. 

4.  Failure  of  a  master  to  take  precau- 
tions to  prevent  electric  wires  in  process  of 
being  strung  on  telephone  poles  from  reels 
from  coming  in  contact  with  a  trolley-feed 
wire  charged  with  a  powerful  current,  or  to 
supply  his  employees  With  rubber  gloves  or 
other  devices  to  prevent  the  communication 
to  them  of  a  serious  shock  in  case  the  wires 
become  charged,  renders  him  liable  for  in- 
jury to  employees  attending  the  reels  who 
receive  a  severe  shock  by  reason  of  one  or 
more  of  the  telephone  wires  coming  in  con- 
tact with  the  trolley- feed  wire  because  of 
their  sagging  or  breaking.  Id. 

Injury  to  Tolunteers. 

5.  To  create  the  relation  of  master  and 
servant  there  must  be  some  contract  or  some 
act  on  the  part  of  one  person  which  ex- 
pressly or  impliedly  recognizes  another  as 
his  servant.  Atlanta  &  W,  P.  R.  Co.  v.  West 
(Ga.)  701 

6.  One  into  whose  service  another  volun- 
teers w^ithout  his  assent,  express  or  implied, 
is  not  under  the  duties  of  a  mast«r  toward 
a  servant,  or  required  to  anticipate  or  dis- 
cover the  peril  of  such  volunteer,  but  is  only 
bound,  relatively  to  such  volunteer,  to  use 
care  not  to  injure  him  after  notice  of  his 
j)eril.  Id- 

7.  A  person  in  whose  service  a  volunteer 
engages  in  compliance  with  an  unauthorized 
request  of  an  employee  owes  such  volunteer 
none  of  the  obligations  of  a  master  toward 
a  servant,  but  is  only  boimd  to  use  care  not 
to  injure  him  after  notice  of  his  peril.      Id. 

8.  The  fact  that  one  who  voluntarily  en- 
gages in  the  service  of  another  at  the  unau- 
tliorized  request  of  a  servant  of  the  latter 
is  of  tender  years,  and  without  sufficient 
mental  capacity  to  appreciate  the  danger, 
while  it  might  be  an  element  of  notice  to 
the  person  into  whose  service  he  has  volun- 
teered of  the  peril  of  the  volunteer,  cannot 
change  the  relations  of  the  parties,  or  im- 
pose upon  such  person  any  duty  not  ordi- 
narily imposed  by  law  relatively  to  volun- 
teers. Id. 

0.  If  a  person  into  whose  service  an  in- 
fant has  volunteered  had  been  n^ligent,  and 
relied  upon  the  concurrent  negligence  of  the 
plaintiff  to  defeat  or  diminish  the  recovery, 
then  the  infancy  of  the  volunteer  would  be 
material  to  the  determination  of  his  dili- 
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gdnce;  but  his  infancy  cannot  change  the 
relations  of  the  parties,  or  supply  the  place 
of  negligence  on  the  part  of  the  person  whose 
service  he  has  entered.  Id. 

AMmnption  of  risks. 

10.  It  is  not  merely  the  physical  sur- 
roundings of  the  servant  that  must  be  ob- 
vious to  him  in  order  that  he  may  be  held 
to  have  assumed  the  risks  arising  therefrom, 
but  it  must  be  obvious  to  him,  or  at  least  to 
an  ordinitrily  prudent  servant  under  the  cir- 
cumstances, that  there  is  danger  to  him  in 
such  a  situation.  Burns  v.  Delaware  &  A. 
Teleg.  &  Teleph.  Co.  (N.  J.  Err.  &  App.)  956 

Fellow  Berranta. 

11.  A  railroad  conductor  in  signaling  the 
engineer  to  back  the  engine  for  the  purpose 
of  effecting  a  coupling  acts  in  his  capacity 
as  representative  of  the  master,  and  not  as 
a  fellow  servant  of  the  brakeman,  who  is 
attempting  to  prepare  the  cars  for  the  coup- 
ling; so  that  the  master  will  be  liable  in 
case  he  acts  negligently  to  the  injur}'  of  the 
brakeman,  although  the  engineer  would 
have  obeyed  the  signal  had  it  been  given  by 
the  brakeman  himself.  Alabama  G.  S.  R. 
Co.  V.  Baldwin  (Tenn.)  340 

12.  If  rails,  loaded  under  the  super\usion 
of  a  foreman,  to  be  sent  down  an  incline 
into  a  mine,  are  negligently  loaded  so  that 
one  falls  from  the  car  and  injures  an  em- 
ployee, the  negligence  is  that  of  the  foreman, 
arid  not  of  the  servant  working  under  him, 
and  the  master  will  be  liable  for  the  result- 
ing injury.  Johnson  v.  Union  P.  Coal  Co. 
(Utah)  506 

13.  Persons  engaged  in  the  service  of  a 
master,  who  are  intrusted  by  him  with  the 
management  or  direction  of  his  general 
work,  or  with  some  particular  part  thereof, 
are  not  fellow  servants  with  the  subordinate 
employees,  but  are  vice  principals,  for  whose 
negligence,  resulting  in  the  injury  of  em- 
ployees, the  master  is  liable.  Id. 

14.  The  duty  of  the  master  to  exercise 
care  for  the  safety  of  the  servant  cannot  be 
evaded  by  the  employment  of  others  for  its 
performance;  and  the  persons  so  employed 
are  not  fellow  servants  engaged  in  common 
employment  with  the  servant  for  whose 
safety  the  care  is  to  be  exercised.  Burns  v. 
Delaware  &  A.  Teleg.  &  Teleph.  Co.  (N.  J. 
Err.  &  App.)  956 

Zajiiries  to  tliird  persona. 

15.  A  railroad  company  is  not  liable  for 
injuries  to  a  boy  from  a  torpedo  wnich  he 
picks  up  near  the  track  merely  upon  evi- 
dence that  a  brakeman  tossed  it  to  a  flag- 
man, who  threw  it  back,  and,  upon  the 
brakeman's  failure  to  catch  it  and  letting 
it  fall  to  the  ground,  no  attempt  was  made 
to  recover  and  remove  it  to  a  safe  place; 
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since  there  is  nothing  to  show  that  the 
employees  were  acting  within  the  scope  of 
their  employment.  Oberton  v.  Boston  &  M. 
K.   (Mass.)  422 

16.  The  appointment  of  one  as  cashier  at 
a  railway  station,  with  power  to  collect 
money,  give  receipts,  sell  tickets,  take  care 
of  the  money  received,  and  forward  it  to  tlie 
treasurer  of  the  company,  does  not  empower 
him  to  arrest  persons  whom  he  suspects  of 
having  stolen  money  which  has  come  into 
his  possession,  so  as  to  render  the  railroad 
company  liable  in  case  he  causes  the  arrest 
of  an  innocent  person.  Daniel  v.  Atlanta  C. 
L.  R.  Co.  (X.  C.)  455 

Notes  a:?d  Briefs. 

Master  and  servant;  employing  servant 
violating  contract;  after  notice  of  servant's 
wrong:  inducing  or  encouraging  servant  to 
break  contract;  who  is  a  "laborer."  66 

Liability  for  acts  of  servant  in  excess  of 
powers;  for  wilful  or  malicious  act  of  serv- 
ant: while  acting  within  general  scope  of 
employment;   liability  for  unlawful  arrest. 

456 

Assumption  of  risk  of  injury  by  fellow 
servants;  liability  for  negligence  of  super- 
intendent when  acting  as  fellow  servant; 
conductor  as  coservant  of  other  railway  em- 
ployees. ^  340 

Duty  of  master  toward  volunteer;  who  is 
volunteer;   effect  of  minority  of  volunteer. 

701 

Injury  to  servant  by  fall  of  rail  from  car ; 
sufficiency  of  care  used  in  loading;  when 
done  in  usual  and  customary  way;  failure 
to  adopt  rules  as  proof  of  negligence;  as- 
sumption of  risks  by  servant;  men  lowering 
rails  into  mine  as  fellow  servants  of  em- 
ployee in  mine;  right  of  servant  to  rely  on 
master's  diligence  to  protect  him;  duty  to 
keep  place  of  work  safe.  506 

Negligence  of  servant  in  throwing  torpedo 
on  track.  422 


1.  Caveat  emptor.  Bostwick  v.  Mutual 
L.  Ins.  Co.  (Wis.)  705 

2.  He  who  remains  silent  when,  in  con- 
science, he  ought  to  speak,  will  be  debarred 
from  speaking  when,  in  conscience,  he  ought 
to  remain  silent."  Cornerstone  Bank  v. 
Rhodes  (Ind.  Terr.)  812 

3.  He  who  seeks  equity  must  do  equity. 
Tripp  V.  Nobles  (N.  C.)  449 

4.  It  is  to  the  interest  of  the  state  that 
there  should  be  an  end  to  litigation.  State 
V.  Marsh  (N.  C.)  179 

5.  Reason  is  the  soul  of  the  law,  and, 
when    the    reason    of    any    particular    law 
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ceases,   so   does   the   law   itself.     Tripp   v. 
Nobles  (N.  C.)  449 

6.  Vigilantibus,  et  non  dormientibus 
servat  lex.  Bostwick  v.  Mutual  L.  Ins.  Co. 
( Wis. )  705 

7.  Volenti  non  fit  injuria.  People  v. 
Mills  (N.  Y.)  131 

Notes  and  Briefs. 

Res  ipsa  loquitur.  476 

Volenti  non  fit  injuria.  134 

MECHANICS*  LIENS. 

See  Liens. 

MISDEMEANOR. 

Notes  and  Bbiefs. 

Misdemeanor;  homicide  in  attempting  to 
prevent.  536 

MISTAKE. 

Notes  and  Briefs. 

Mistake;  waiver  of.  •      705 

Right  to  recover  money  paid  by;   negli- 
gence in  making  pajTuent.  718 

MONOPOLY. 

Validity  of  Contract  Not  to  Engage 
Services  from  Rival  Company,  see 
Contracts,  8. 

Constitutionalitv  of  Anti-Trust  Law, 
see  Constitutional  Law. 

1.  The  making  of  anti-competitive  trade 
agreements  as  to  proaucts  and  merchandise 
bought  or  sold  on  the  general  market  is  con- 
trary to  public  policy,  and  it  is  competent 
for  the  legislature  to  enact  penal  measures 
to  prevent  the  making  and  carrying  out  of 
such  agreements.     State  v.  Smiley    (Kan.) 

903 

2.  An  agreement  entered  into  by  all  the 
dealers  on  a  certain  market,  limiting  their 
right,  severally,  under  stipulated  forfeitures 
or  penalties  to  buy  all  the  grain  they  other- 
wise might  on  such  market,  is  an.  agree- 
ment in  restraint  of  trade,  and  falls  within 
the  penal  terms  of  the  Kansas  anti-trust 
act  of  1897.  Id. 

Notes  and  Briefs. 

Monopolies;    anti-trust    law;    what    con- 
tracts in  restraint  of  trade  violate.  63 

Validity  of  statute  to  restrain.  905 

MORTGAGE. 

Recording  of,  as  Constituting  Notice, 
see  Notice. 

An  affidavit  of  a  renewal  of  a  chattel  i 
mortgage  in  favor  of  a  corporation  after  it 
is    received    and    filed    by    the    register    of 
deeds  of  the  county  is  not  void,  so  as  not  to 
(i7  L.  R.  A. 


impart  constructive  notice  of  the  lien  of  the 
mortgage,  by  reason  of  the  fact  that  the  affi- 
davit is  sworn  to  before  a  notary  public 
who  is  an  officer  and  stockholder  in  said 
corporation.  Fair  v.  Citizens'  State  Bank 
(Kan.)  851 

Notes  and  Briefs. 

Mortgage;  of  burial  lot.  122 

Taxation  of.  202 

Affidavit  of  renewal;  effect  on  validity  of 
verifying  before  interested  person.  851 

MUNICIPAI.  COBPOBATIONS. 

Judicial  Notice  that  Lights  Cannot  be 
Located  in  Street  without  Author- 
ity of  Municipality,  see  Evidence, 
5. 

Validity  of  Statute  Requiring  License 
for  Sale  of  Intoxicating  Liquors 
within  Prescribed  Distance  from 
Corporate  Limits,  see  Constitu- 
tional Law,  10. 

Constitutionality  of  Ordinance  Forbia- 
ding  Public  Meetings  in  Streets,  see 
Constitutional  Law,  2. 

See  also  Public  Improvements  ;  Public 
Moneys;  Waters. 

A  city  may,  by  ordinance,  prohibit  fe- 
males from  entering  places  where  intoxi- 
cating liquors  are  sold,  for  immoral  pur- 
ix)ses.    State  v.  Nelson  (Idaho)  808 

Notes  and  Briefs. 
See  also  Highways  ;  Intoxicating  Liquors. 

Mimicipal  corporations;  liability  for  in- 
jury to  abutting  land  by  operations  on  high- 
way; duties  and  liabilities  as  to  surface 
waters.  643 

Delegation  to,  of  power  to  regulate  use  of 
street;  right  to  declare  void  ordinance  ex- 
pressly authorized  by  statute.  803 

Necessity  that  ordinance  be  reasonable: 
reasonableness  of,  as  question  for  court; 
ordinance  must  be  tested  by  its  own  terms; 
reasonableness  of  penalty  for  violation  of; 
prohibiting  presence  of  females  in  saloons. 

808 

Liability  for  injury  caused  by  perform- 
ance of  governmental  duty;  for  injury  from 
defect  in  plan  of  drainage;  right  to  drain 
surface  water  into  streams;  liability  for  in- 
jury caused  by;  failure  to  keep  sewer  and 
cesspool  in  repair ;  flooding  of  cellar  thereby ; 
insufficiencv  of  drain  in  times  of  floods ;  sur- 
face  water  in  streets  overflowing  on  land  of 
adjoining  proprietor;  liability  for  failure  to 
enact  or  enforce  ordinances:  injury  from 
obstruction  of  culvert  under  highway;  lia- 
bility for  damages  resulting  from  torts  of 
officers;    right  to  invade  private  property. 

932 
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NAVIGABLE  WATEB8. 

See  Waters. 

KEGUGENGE. 

Presumption  of  Negligence,  see  Evi- 
dence. 

See  also  Carriers;  Proximate  Cause; 
Telegraphs. 

1..  A  street  railroad  company  is  not  lia- 
ble in  damages  for  the  killing  of  a  dog  by 
one  of  its  cars  in  motion,  unless  the  killing 
is  done  either  wilfully,  wantonly,  or  reck- 
lessly. Moore  v.  Charlotte  E.  R.  L.  &  P.  Co. 
( N.  C. )  470 

2.  The  rule  that  contributory  negligence 
is  not  a  defense  to  an  intentional  wrong  does 
not  apply  to  a  situation  where  negligence  is 
so  inexcusable  as  not  to  be  really  a  con- 
tributing cause,  but  to  be  really  a  cause  in- 
tervening between  the  wrong  and  the  injury 
as  the  real  producing  cause  thereof.  Bost 
wick  V.  Mutual  L.  Ins.  Co.  (Wis.)  705 

Notes  and  Briefs. 

Negligence;  eflfect  of  intervening  agency; 
in  placing  electric  light  in  close  proximity 
to  trolley  wire  at  cun^e.  116 

Presumption  of,  from  happening  of  acci- 
dent; in  handling  of  electricity.  475 

In  doing  act  in  ordinary  and  customary 
way.  506 

In  presuming  that  other  person  will  per- 
form his  duty.  715 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEW  TKIAL. 

A  new  trial  cannot  be  granted  in  a 
criminal  case  for  newly  discovered  evidence 
to  rebut  the  testimony  of  one  of  the  state's 
medical  witnesses,  who  testified  that  he  vac- 
cinated accused  and  observed  his  condition 
on  a  certain  day,  by  showing  that  the  wit- 
ness was  mistaken,  where  the  accused  and 
his  counsel  knew  before  the  trial  ended  that 
tliere  was  no  evidence  of  recent  vaccination 
of  the  accused,  and  had  access  to  the  prison 
records  to  determine  the  medical  treatment 
of  him.    State  v.  Quigley  (R.  I.)  322 

NONRESIDENTS. 

Discrimination  against,  as  a  Denial  of 
Kqual  Protection  of  the  Laws,  see 
Constitutional  Law,  7. 

NOTICE. 

To  Consignee  of  Arrival  of  Consignment 
of  freight,  see  Carriers. 

Sufficiency  of  Notice  Sent  by  Mail,  see 
Carriers,  12. 

Of  Loss,  see  Insurance. 

A  chattel  mortgage  regular  upon  its 
face,  duly  filed  for  record,  and  accompanied 
by  an  affidavit  of  renewal,  filed  in  proper 
time,  and  regular  upon  its  face,  and  regular 
in  fact,  except  for  the  latent  defect  that  the 
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notary  public  who  administered  the  oath 
was  a  stockholder  in  the  mortgagee  corpo- 
ration, imparts  notice  as  fully  as  if  such 
defect  did  not  exist.  Fair  v.  Citizens'  State 
Bank  (Kan.)  851 

Notes  and  Briefs. 

Notice;  to  agent  of  insurance  company 
as  notice  to  company.  518 

Of  assignment  of  chose  in  action  to  person 
from  whom  debt  is  owing.  619 

Failure  of  statute  to  prescribe;  fact  of 
actual  notice  not  sufficient  to  cure  defect. 

625 

By  record  of  instrument  verified  or  ac- 
knowledged before  person  disqualified  by  in- 
terest. 851 

NUISANCE. 

Restraining  Blowing  of  Factory  Whistle, 
see  Injunction,  2. 

The  blowing  of  whistles  at  factories  to 
regulate  and  direct  the  order  of  work  is  not 
a  nuisance  per  se.  Redd  v.  £dna  Cotton 
Mills  (N.  t.)  983 

Notes  and  Briefs. 

Nuisance;  blowing  of  whistle  and  other 
noises  as;  necessity  that  individual  suffer 
special  injury  in  order  to  maintain  action; 
injunction  to  restrain.  983 

OFFICERS. 

Notes  and  Briefs. 
See  also  Arrest. 

Officers;  homicide  by.  292 

Functions  of  county  auditor  ministerial, 
and  not  judicial. 

OPINION  EVIDENCE. 

See  Evidence. 


331 


OPTION. 


Notes  and  Briefs. 


Option;  K])ecific  performance  of  option 
contract;  withdrawal  of  option.  572 

What  constitutes  unconditional  accept- 
ance of;  expressing  dissatisfaction  with 
terms ;  affixing  condition  to  acceptance.    853 

PARTIES. 

See  Action  or  Suit,  3,  4. 

PASSENGERS. 

See  Carriers. 

PASSES. 

(living  of,   as  Constituting  an  Unjust 
Discrimination,  see  Carriers,  2. 

PATENTS. 

Notes  and  Briefs. 
Patents:  no  right  to  royalties  earned  be- 
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fore  issuance  of  patent;  inventor's  interest 
in  invention  before  issue  of  patent;  what 
originality  necessary  to  entitle  one  to  pat- 
ent; effect  of  selling  article  to  others  before 
issuance  of  patent;  right  of  vendees  to  con- 
tinue to  sell  to  others  after  patent  is  issued. 

77 


See  Judgment,  Notes  and  Briefs. 

PERPETUITIES. 

1.  A  clause  in  a  will  forbidding  the  sale 
of  testator's  real  estate  during  the  lifetime 
of  the  life  tenant  is  void,  as  against  public 
policy.     Wool  v.  Fleetwood  (N.  C.)         444 

2.  A  codicil  directing  trustees,  who,  un- 
der the  will,  are  to  hold  the  residue  of  the 
estate  during  the  lifetime  of  the  testator's 
two  youngest  children  paying  annuities  to 
all  the  children  during  such  lives,  and  divid- 
ing the  property  at  their  termination,  to 
hold  the  share  of  another  child  during  her 
lifetime  upon  the  happening  of  a  certain 
contingency,  paying  her  an  annuity  during 
her  life,  and  dividing  the  principal  among 
her  children  at  her  death,  is  void  as  sus- 
pending the  period  of  alienation  beyond  two 
lives  in  being  at  the  testator's  death.  Her- 
zog  V.  Title  Guarantee  &  T.  Co.  (N.  Y.)    146 

PEBSONAI.  INJURIES. 

To  Passengers,  see  Carriers. 
See  also  Highways  ;  Master  and  Serv- 
ant. 

PLEADING. 

Admissibility   of    Evidence    under,    see 
Evidence. 

1.  A  plaintiff  who,  wliere  an  exception  of 
no  cause  of  action  is  sustained,  with  leave 
to  amend,  amends  his  petition  in  obedience 
to  the  order  of  the  court,  thereby  waives 
his  right  to  question  the  correctness  of  the 
ruling  on  the  exception.  Wolf  v.  New  Or- 
leans Tailor-Made  Pants  Co.   (La.)  65 

2.  Plaintiff  may  file  more  than  one  repli- 
cation or  subsequent  pleading  to  any  plead- 
ing of  the  defendant,  if  he  so  desires,  under 
Fla.  Rev.  Stat.  1892,  §  1059,  providing  that 
plaintiff  may  file  as  piany  replications  or 
subsequent  pleadings  to  any  pleading  of  de- 
fendant as  he  may  desire.  Hartford  F.  Ins. 
Co.  V.  Redding   (Fla.)  518 

3.  Leave  to  amend  a  pleading  may  be 
granted  during  a  term  of  court  without  no- 
tice to  the  opposite  party  of  the  application 
therefor,  even  though  the  cause  has  been 
submitted  upon  demurrer  by  brief  at  such 
term.  Id. 

4.  A  defect  in  a  declaration  in  claiming 
damages  by  an  incorrect  measure  cannot  be 
tested  by  a  general  demurrer.  Beidler  v. 
Sanitary  District  (111.)  820 
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5.  An  amendment  of  the  declaration  hav- 
ing been  permitted  pending  the  hearing  of  a 
demurrer  thereto,  the  court  should  permit 
the  defendant  to  plead  or  demur  to  the 
amended  declaration,  and  it  is  error  to  ap- 
ply the  demurrer  on  file  to  the  amended  dec- 
laration without  defendant's  consent.  Hart- 
ford F.  Ins.  Co.  V.  Redding  (Fla.)  518 

6.  A  demurrer  admits  the  truth  of  a  plea 
that  the  provision  for  limitation  of  defend- 
ant's liability  was  valid  according  to  the 
law  of  the  state  where  the  contract  wa» 
made,  in  an  action  to  recover  the  value  of 
the  property  lost  while  in  possession  of  a 
carrier  for  transportation.  Adams  Exp.  Co. 
V.  Walker  (Ky.)  412 

Notes  and  Briefs. 

Pleading;  amendment  of,  to  cure  defect 
for  which  motion  in  arrest  of  judgment  has 
been  made.  179 

Proof  of  note  not  stating  consideration; 
sufficiency  of  statement  that  consideration 
was  goods  sold  and  delivered,  without  set- 
ting forth  date,  items,  and  kind  of  goods. 

595 

Discretion  as  to  pleading  title  in  general 
terms,  or  alleging  specific  links  constituting 
chain  of.  866 

Necessity  of  alleging  intent  where  statute 
makes  intent  an  element  of  crime.  904 

PLEDGE. 

Attachment  of  Property  by  Creditors  of 
Pledgeor,  see  Attachment. 

POUGE  POWEB* 

See  Constitutional  Law. 

POLL  TAX. 

See  Taxes. 

PRESGRIPTION. 

Rights  Acquired  by,  see  Canals. 

Notes  and  Briefs. 

Prescription;  acquirement  of  riparian 
rights  by;  right  of  private  individuals  to 
acquire  prescriptive  rights  against  public 

PRESUMPTIONS. 

See  Evidence. 

PRINCIPAL  AND  AGENT. 

1.  An  agent  who  signs  a  contract  to  con- 
vey his  principal's  land  thereby  warrants 
his  authority  to  make  the  contract,  and  is 
liable  in  damages  to  the  other  contracting 
party  in  case  the  authority  does  not  in  fact 
exist.     Le  Roy  v.  Jacobosky  (N.  C.)        977 

2.  A  local  agent  of  a  telegraph  company, 
intrusted  with  the  duty  and  responsibility 
of  getting  up  all  possible  information  with 
respect  to  claims  for  damages  because  of 
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breach  of  contract  to  transmit  messages,  has 
power  to  bind  the  company  by  a  waiver  of 
a  condition  as  to  time  within  which  the 
claim  must  be  presented.  Hays  v.  Western 
U.  Teleg.  Co.  (S.  C.)  "  481 

3.  One  contracting  with  an  agent  know- 
ing that  he  has  no  authority  to  bind  his 
principal  upon  the  contract  cannot  hold  him 
liable  for  the  damages  in  case  the  principal 
refuses  to  carry  out  the  contract.  Le  Roy 
V.  Jacobosky  (N.  C.)  977 

4.  In  order  to  constitute  a  ratification, 
there  must  be  acceptance  of  the  results  of 
the  act  with  an  intent  to  ratify,  and  with 
full  knowledge  of  all  the  material  circum- 
stances. Russell  V.  Erie  R.  Co.  (N.  J.  Err. 
&  App. )  433 

5.  One  who  accepts  an  agency  to  take 
charge  of  a  house  and  lot  belonging  to  his 
principal,  collects  tlie  rents,  pays  taxes,  and 
sees  to  repairs,  and  gives  advice  as  to  the 
value  of  the  principal's  unimproved  farm 
lands,  thereby  assumes  a  fiduciary  and  confi- 
dential relation,  and  cannot  purchase  such 
farm  lands  for  himself  and  in  his  own  name 
without  making  full  disclosure  of  all  facts 
bearing  on  the  value  of  such  lands  material 
for  the  principal  to  know  in  order  to  act  in- 
telligently, and  if  the  agent  conceals  such 
facts  the  conveyance  is  voidable  at  the  prin- 
cipal's election.  Van  Dusen  v.  Bigelow  (N. 
D. )  288 

Notes  and  Briefs. 

Principal  and  agent;  agency  as  question 
of  fact;  what  sufficient  to  constitute  agency 
to  sell  real  estate;  necessity  that  appoint- 
ment as  agent  be  accepted;  agent's  duty 
toward  principal.  288 

Duty  of  person  dealing  with  agent  to  as- 
certain extent  of  powers.  435 

PBIKCIPAI.  AND  SURETY. 

Ratification  of  an  unauthorized  sign- 
ing of  their  names  to  a  renewal  note  by  the 
maker  will  be  effected  in  case  sureties  on  a 
note,  which  is  past  due,  upon  receiving  no- 
tice from  the  payee  that  a  new  note  has  been 
substituted  for  the  old  one  with  their  names 
attached  to  sureties,  neglect  to  repudiate 
the  transaction,  and  fail  to  notify  the  payee 
of  their  nonliability  until  after  the  insol- 
vency and  death  of  the  maker.  Cornerstone 
Bank  v.  Rhodes   (Ind.  Terr.)  812 

PRimOLEGED  COMMUNICATIONS. 

See  Witnesses. 

PROCESS. 

See  Writ  and  Process. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 
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PROPERTY. 

The  rights  of  the  maker  of  a  note,  to 
whom  it  had  been  indorsed  and  delivered  by 
the  payee  as  a  gift,  are  not  affected  by  the 
fact  that  it  is  found  among  the  effects  of 
another  person  after  the  latter's  death,  and 
his  administrator  takes  possession  of  and 
attempts  to  enforce  it  as  part  of  the  estate. 
Vann  v.  Edwards  (X.  C.)  461 

PROXIMATE  CAUSE. 

Placing  an  electric  light  in  close  prox- 
imity to  a  trolley  wire  at  a  curve  is  not  the 
proximate  cause  of  an  injury  to  one  struck 
by  glass  falling  from  the  globe  when  shat- 
tered by  a  trolley  leaving  the  wire,  since 
failure  to  keep  the  trolley  on  the  wire  is 
prima  facie  negligence,  and  is  the  act  of  a 
responsible  person  intervening  between  the 
placing  of  the  light  and  the  injury.  Nelson 
v.  Narragansett  Electric  Light  Co.   (R.  I.) 

116 
Notes  and  Briefs. 

Proximate  cause;  what  constitutes.     606 

PUBLIC  IMPROVEMENTS. 

Assessment  for  Local  Improvements  as 
a  Denial  of  Due  Process  of  Law,  see 
Constitutional  Law,  14. 

Equitable  Relief  from  Invalid  Assess- 
ment, see  Equity. 

1.  A  provision  in  a  contract  for  a  mu- 
nicipal improvement  that  the  contractor 
shall  receive  assessment  certificates  against 
the  abutting  property  in  full  compensation 
for  his  labor  without  recourse  to  the  munici- 
pal corporation  does  not  relieve  the  city 
from  liabilitv  in  case  it  makes  an  assess- 
ment  which  is  invalid  and  unenforceable. 
Iowa  Pipe  &  Tile  Co.  v.  Callanan   (Iowa) 

408 

2.  Notice  of  an  assessment  for  a  sewer 
improvement  is  not  insufficient  because  the 
same  document  notices  other  and  different 
improvements.  Id. 

Notes  and  Briefs. 

Public  improvements;  assessments  for; 
necessity  of  notice;  front- foot  rule;  neces- 
sity of  benefits.  408 

PUBLIC  MONET. 

1.  The  appropriation  of  money  for  the 
care  of  destitute  children  is  for  a  public 
purpose.  Hager  v.  Kentucky  Children's 
Home  Soc.  (Ky.)  816 

2.  The  appropriation  of  public  money  for 
use  by  a  private  corporation  organized  to 
care  for  destitute  children  is  not  prevented 
by  a  constitutional  provision  forbidding  the 
giving  or  loaning  of  the  state's  credit  to  any 
corporation.  Id. 

3.  That  a  public  charity  is  to  be  admin- 
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istered  by  a  private  corporation  will  not 
prevent  the  8tate  from  appropriating  the 
public  funds  to  it.  Id. 

4.  That  a  state  has  no  power  to  remove 
the  officers  of  a  corporation  organized  to  ad- 
minister a  public  charity  to  which  the  state 
has  made  an  appropriation  will  not  invali- 
date the  appropriation,  where  tlie  state 
takes  a  bond  conditioned  upon  the  proper 
use  of  the  funds,  and  requires  a  report  of 
such  use  to  the  proper  state  officials.  Id. 

5.  A  charter  giving  a  corporation  organ- 
ized to  secure  homes  for  destitute  children 
power  to  adopt  by-laws  in  harmony  with 
those  of  a  national  association  does  not  show 
that  an  appropriation  of  public  funds  for  its 
use  may  be  diverted  to  objects  in  which  the 
state  has  no  interest,  where  the  statute  pro- 
vides that  the  by-laws  must  not  be  in  con- 
flict with  the  law^s  of  the  state,  and  the 
appropriation  act  requires  the  money  to 
be  applied  for  the  benefit  of  the  children  of 
the  state.  Id. 

6.  An  appropriation  of  public  funds  for 
a  public  charity  to  be  administered  by  a 
private  corporation  does  not  create  an  in- 
debtedness against  the  state  if  it  may  be  dis- 
continued, reduced,  or  changed  at  the  pleas- 
ure of  the  legislature.  Id. 

Notes  and  Briefs. 

Public  money;  support  of  paupers  as 
public  purpose:  effect  of  permitting  fund 
appropriated  to  be  controlled  by  private  cor- 
poration. 815 

PUBLIC  POLICY. 

Contracts  Violating,  see  Contracts,  7- 
9. 

QUARANTINE. 

Notes  and  Briefs. 
Quarantine;  validity  of.  937 

QUESTION  OF  LAW  AND  FACT. 

See  Trial. 

RAILROADS. 

Injur}'  to  Passengers,  see  Carriers. 

Presumption  of  Negligence  wliere  Fire 
is  Communicated  by  Locomotive, 
see  Evidence.  13. 

Presence  of  Torpedo  at  Highway  Cross- 
ing of  Railroad  as  Raising  Pre- 
sumption of  Negligence,  see  Evi- 
dence, 14. 

See  also  Carriers. 

1.  The  burning  of  buildings  near  a  rail- 
road right  of  way  may  Ik*  found  to  have  been 
caused  by  sparks  from  an  engine  wliere  no 
fire  existed  b<*fore  the  fmssage  of  the  engine, 
which  was  emitting  a  large  quantity  of 
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smoke  and  fire,  and  shortly  after  its  passage 
fire  was  discovered  in  the  grass,  which  com- 
municated to  and  consumed  the  buildings. 
Dyer  v.  Maine  C.  R.  Co.  (Me.)  416 

2.  The  engineer  in  charge  of  a  moving 
locomotive  is  not  bound  either  to  keep  as 
vigilant  lookout  for  dogs  on  the  track,  or  to 
exercise  as  great  care  in  the  management  of 
his  engine  to  prevent  their  injury,  as  in  the 
case  of  cattle  or  live  stock.  Moore  v.  Char- 
lotte E.  R,  L.  &  P.  Co.  (X.  C.)  470 

3.  One  in  charge  of  a  locomotive  or 
motor  car,  seeing  a  dog  near  the  track,  ia 
entitled  to  act  upon  the  presumption  that 
it  w^ill  get  out  of  the  way  in  time  to  avoid 
danger,  in  the  absence  of  anything  to  indi- 
cate that  it  is  helpless  or  totally  indifferent 
to  its  surroundings.  Id. 

Notes  and  Briefs. 

See  also  Carriers;  Liens. 

Railroads;  fires  set  by  locomotive:  pre- 
sumption of  negligence;  right  of  railroad 
company  to  benefit  of  insurance  on  property 
destroyed.  416 

Injury  to  boy  by  torpedo  picked  up  near 
track;  liability  of  company.  422 

Duty  to  avoid  injuring  dog  on  track.   470 


See  also  Perpetuities. 

A  fee  in  the  first  taker  ia  not  created 
by  the  rule  in  Shelley's  Case  by  a  convey- 
ance to  one  for  her  natural  life  with  provi- 
sions for  forfeiture  in  case  of  attempt  to  en- 
cumber, or  nonpayment  of  taxes,  *'and  at 
her  death  to  her  children  or  to  their  lineal 
descendants;'^  and  it  is  immaterial  that,  un- 
der the  forfeiture  clause,  in  case  of  compli- 
ance with  the  conditions  the  land  was  to 
pass  to  the  lineal  descendants  of  the  life 
tenant.     Brown  v.  Brown  (Iowa)  629 

Notes  and  Briefs. 

See  also  Fraud. 

Real  property;  rule  in  Shelley's  Case;  not 
law  in  Iowa,  life  estate,  with  remainder  in 
fee.  629 

RECORDS. 

On  Appeal,  see  Appeal  and  Error. 
As  Constituting  Notice,  see  Notice. 

1.  A  district  attorney,  even  when  acting 
by  permission  of  a  judge  of  the  court,  has 
no  authoritv  to  consent  to  the  removal  of 
indictments  from  the  court  records,  so  as 
to  relieve  one  who  removes  them  with  bis 
consent  with  intent  to  destrov  them  from 
liability  to  prosecution  mider  the  provisions 
of  the  statute  which  make  their  wilful  and 
unlawful  removal  criminal,  and  their  unlaw- 
ful appropriation  grand  larcenv.  People  v. 
Mills   (N.  Y.)  ^  131 
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2.  Taking  up  court  records  from  the 
place  where  they  have  been  laid,  and  walk- 
ing away  with  them  with  intent  to  destroy 
them,  are  overt  acts  which  render  one  guilty 
under  a  statute  making  the  unlawful  re- 
moval of  such  records  a  crime,  although 
they  were  taken  from  a  place  where  they 
had  been  placed  by  authority  of  the  district 
attorney  for  the  purpose  of  detecting  defend- 
ant in  the  commission  of  the  crime.         Id. 

REHEARING. 

See  Appeal  and  Ebbob. 


Of  Statutes,  see  Statutes. 

RES  J17DIGATA. 

See  Judgment. 

RESUME. 

For  R^sunU  of  Contents  of  Book,  see 

p.  993. 

RIPARIAN  RIGHTS. 

See  Canals;  Watebs. 


Information  for,  see  Indictment,  etc. 
Notes  and  Bbiefs. 

Itobbery ;  by  taking  from  one  person  prop- 
erty belonging  to  another: — (I.)  Introduc- 
tion; (II.)  in  general;  (III.)  taking  from 
wife  or  servant;   (IV.)  conclusion.  343 

Homicide  in  attempting  to  prevent.     534 

SALE. 

Measure  of  Damages  for  Breach  of  Con- 
tract of,  see  Damages,  4—6. 

Judicial  Notice  as  to  Meaning  of  Agree- 
ment to  Sell  "F.  O.  B.  Cars,"  see 
Evidence,  7. 

Validity  of  Insurance  on  Property  Pur- 
chased on  Instalment  Plan,  see  In- 
SUBANCE,   22. 

See  also  Vendob  and  Pubchaseb. 

A  sale  of  goods  to  be  delivered  "F.  O. 
B.  cars"  imposes  on  the  seller  the  duty  of 
procuring  the  cars  to  carry  out  the  contract, 
in  the  absence  of  clear  and  satisfactory  evi- 
dence of  a  custom  to  the  contrary,  known  to 
both  parties  to  the  transaction  at  the  time 
of  making  the  contract.  Vogt  v.  Shiene- 
beck   (Wis.)  756 

Notes  and  Bbiefs. 

Sale;  F.  O.  B.  cars;  duty  of  seller  to  pro- 
cure cars:    necessity  of  demand  by  buyer. 


In    Committing  Assault,   see   Assault 

AND  Batteby. 
See  also  Homicide. 
07  L.  R.  A. 


SET-OFF  AND  COUNTERCLAIM. 

Damages  accruing  to  a. telephone  com- 
pany for  breach  of  contract  by  a  patron  not 
to  make  use  of  rival  lines  may  be  set  up  as 
a  counterclaim,  in  an  action  to  hold  it  liable 
for  withdrawing  its  service  from  him,  under 
a  statute  permitting  to  be  filed  as  a  coun- 
terclaim a  cause  of  action  connected  with 
the  subject  of  the  principal  action.  Gwynn 
V.  Citizens'  Teleph.  Co.  (S.  C.)  Ill 

SIGNATURES. 

Proof  of,  see  Evidence,  1. 

SPECIFIC  PERFORMANCE. 

Nature  of  Action,  see  Action  ob  Suit, 

1. 
Of  Contract  to  Sell  Property  Devised  by 

Will,  see  Executobs  and  Admin- 

istbatobs. 

In  a  suit  to  compel  specific  perform- 
ance of  a  contract  to  convey  land  which,  sub- 
sequently to  the  execution  of  the  contract, 
has  been  conveyed  by  the  vendor  to,  and  paid 
for  by,  a  third  person,  the  decree  should  re- 
quire a  conveyance  by  the  latter,  and  enti- 
tle him  to  the  purchase  money,  and  not 
declare  his  deed  void,  and  direct  payment  of 
the  purchase  money  to  the  original  vendor. 
Frank  v.  Stratford-Handcock  (Wyo.)       571 

Notes  and  Bbiefs. 

Specific  performance;  necessity  of  mutu- 
ality of  obligation;  of  option  contract;  ac- 
ceptance of  offer  and  tender  as  entitling 
party  to  specific  performance.  571 

Of  contract  to  convey  real  estate;  action 
as  one  in  personam;  provision  in  decree 
that,  on  failure  of  defendant  to  execute  con- 
veyance, commissioner  appointed  by  court 
should  execute  it;  service  by  publication  in 
case  of..  940 

STATUTES. 

1.  A  bill  which  is  introduced  into  the 
legislature  within  the  time  designated  by 
the  Constitution  may  properly  become  a  law, 
although  the  constitutional  authority  for 
such  legislation  is  not  granted  until  after 
the  expiration  of  the  time  when  bills  might 
constitutionally  be  introduced  for  passage  at 
the  pending  session  of  the  legislature.  Mor- 
rison V.  Kent  (Mich.)  965 

2.  The  constitutional  prohibition  against 
the  passage  of  any  statute  containing  mat- 
ter different  from  that  expressed  in  the  title 
thereof  is  not  violated  by  an  act  entitled 
**An  Act  to  Amend  the  Charter  of  the  City 
of  Atlanta;  to  wit.  The  Act  Incorporating 
the  City  of  Atlanta,  Approved  February  28, 
1874, '  etc.,  and  empowering  the  mayor  and 
general  council  of  the  city  to  provide  by  or- 
dinance for  the  regulation  of  public  meet- 
ings and  public  speaking  in  its  streets  by 


1050 


S  rocK— Surface  Water. 


preventing  the  obstruction  thereof  or  the 
gathering  of  disorderly  crowds  thereon. 
Fitts  V.  Atlanta  (Ga.)    '  803 

3.  An  appropriation  of  public  funds  to 
be  expended  by  a  private  corporation  orga- 
nized to  provide  homes  for  destitute  children 
is  not  void  as  local  or  special  legislation 
when  it  is  for  the  benefit  of  all  children  of 
the  class  within  the  state  generally.  Hager 
V.  Kentucky  Children's  Home  Soc.  (Ky.)  815 

4.  Objections  to  the  constitutional  va- 
lidity of  statutes  can  be  made  only  by  those 
to  whom  the  enactment  applies,  and  against 
whom  attempts  to  enforce  it  are  made. 
State  v.  Smiley  (Kan.)  903 

5.  That  the  language  of  an  ant i- trust 
law  is  broad  enough  to  include  classes  of 
persons  who  cannot  rightfully  be  included 
therein  does  not  render  it  invalid  as  to  one 
who  does  not  come  within  any  of  such  class- 
es. Id. 

Constmotion. 

6.  The  general  language  of  statutes  will 
be  limited  to  such  persons  and  subjects  as  it 
is  reasonable  to  presume  the  legislature  in- 
tended it  should  apply.  Id. 

7.  An  act  providing  that  if,  at  any  time 
after  the  incurring  of  an  indebtedness  or 
the  accrual  of  a  cause  of  action  against  him 
or  the  entry  of  judgment  against  him,  a 
debtor  '*shall  have  been"  or  shall  be  absent 
from  the  territory,  the  time  during  which 
he  "may  have  been"  or  may  be  absent  shall 
not  be  included  in  computing  the  period  of 
limitations  (N.  M.  Law^s  1903,  chap.  62,  p. 
121),  must  be  construed  to  be  retrospective 
in  operation.  Orman  v.  Van  Arsdell  (X. 
M. )  438 

8.  A  statute  making  the  injury  or  killing 
of  cattle  or  other  live  stock  by  a  railroad 
company  prima  facie  evidence  of  negligence 
does  not  apply  in  case  of  the  killing  of  a  dog. 
Moore  v.  Charlotte  E.  R.  L.  &  P.  Co.  (N.  C.) 

470 
Repeal  or  annnllinent. 

9.  Florida  act  approved  June  2,  1893. 
chap.  4173,  p.  101,  providing  for  the  recov- 
ery of  attorneys'  fees  in  certain  actions 
against  insurance  companies,  was  not  re- 
pealed by  act  approved  May  31,  1899,  chap. 
4677,  p.  33.  L'Engle  v.  Scottish  Union  &  N. 
Ins.  Co.  (Fla.)  581 

Hartford  F.  Ins.  Co.  v.  Redding    (Fla.) 

518 

10.  A  statute,  authorizing  superintend- 
ents of  the  poor  to  draw  from  time  to  time 
on  the  county  treasury  for  expenses  incurred 
in  the  discharge  of  their  duties  is  annulled 
by  a  subsequent  statute  providing  that  all 
bills  against  the  county  shall  be  audited  or 
allowed  by  the  board  of  auditors  except 
67  L.  R.  A. 


those  of  the  drain  commissioners  and  board 
of  supervisors.    Morrison  v.  Kent   (Mich.) 

965 
Notes  and  Briefs. 

Statutes;  exempting  wages  from  legal 
process;  liberal  construction  of;  right  of 
nonresident  to  claim  benefit  of.  222 

Effect  of  repeal  of  statute  and  substitu- 
tion of  one  which  is  unconstitutional ;  when 
construed  prospectively.  559 

Adoption  from  other  state;  effect  of  con- 
struction already  put  upon  it  by  courts  of 
state  from  which  adopted.  659 

Statute  of  limitations;  meaning  of  word 
"actions"  as  used  in;  meaning  of  provision 
as  to  "action  for  relief  on  ground  of  fraud." 

866 

Construction  of  constitutional  limitations 
as  to  time  for  introduction  of  bills  in  legis- 
lative assemblies: — (I.)  Text  of  constitu- 
tional provisions;  (II.)  presumptions  re- 
specting the  regularity  of  legislative  action ; 
(III.)  amendment  and  substitution  of  bills 
after  expiration  of  constitutional  limita- 
tion. 965 

Limitation  of  time  for  introduction  of  bill 
in.  legislature;  no  remedy  for  bill  that  has 
no  lawful  beginning;  presumption  of  intent 
to  repeal  law  not  referred  to  in  later  act. 

966 

STOCK. 

See   COBPOBATIONS. 

STBEET  RAELBOAD8. 

Injury  to  Passengers,  see  Carriers. 
Negligence  in  Killing  Dog,  see  Nbgli- 

OENCE. 

An  interurban  electric  railroad  is 
classed  as  a  street  railroad  by  the  statutes 
of  this  state.  Cincinnati,  L.  &  A.  Electric 
Street  R.  Co.  v.  Lobe  (Ohio)  637 

Notes  and  Briefs. 

Street  railways;  duty  to  avoid  injuring 
dog  on  track.  470 


SUBMISSION  OF  CONTBOVEB8T. 

See  Agreed  Case. 


SUBfMART  PROCEEDINGS. 

See  Landlord  and  Tenant. 

SITMMONS. 

See  Writ  and  Process. 

SURFACE  WATER. 

See  Waters. 


Taxes. 
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TAXES. 

Review  of  Decision  of  Comptroller  as  to 
Capital  Employed  within  State,  see 
Appeal  and  Erbor,  5. 

Review  of  Ruling  as  to  Property  Sub- 
ject to  Franchise  Tax,  see  Appeal 
AND  Ebbob<  6. 

Taxation  as  a  Denial  of  Equal  Protec- 
tection  of  the  Laws,  see  Constitu- 
tional Law,  6. 

Want  of  Notice  of  Assessment  as  a  De- 
nial of  Due  Process  of  Law,  see 
Constitutional  Law,  13. 

Assessment  for  Local  Improvements  as 
a  Denial  of  Due  Process  of  Law,  see 
Constitutional  Law,  14. 

Injunction  to  Restrain  Collection  of,  see 
Injunction. 

1.  Taxes  imposed  as  a  deterrent  against 
the  transaction  of  a  certain  business  need 
not  be  collected  through  judicial  proceed- 
ings, but  may  be  enforced  by  distraint  or 
tax  sale.  Hodge  v.  Muscatine  County 
(Iowa)  624 

2.  Provisions  of  a  mulct  tax  law  relating 
to  the  remission  of  the  tax  as  well  as  the 
provisions  for  its  enforcement  are  incorpo- 
rated in  a  statute  imposing  a  tax  upon  prop- 
erty devoted  to  a  business  different  from 
that  to  which  the  law  is  primarily  applica- 
ble, by  a  provision  that  the  new  tax  shall  be 
assessed  and  collected  in  the  same  manner 
as  in  the  former  law,  although  the  sections 
relating  to  the  remission  are  not  specifically 
mentioned  in  the  later  statute.  Id. 

3.  Mortgages  and  notes  of  solvent  debt- 
ors are  property  at  the  residence  of  their 
owner,  within  the  meaning  of  a  constitu- 
tional provision  permitting  the  legislature 
to  levj'  taxes  upon  such  property  as  it  shall 
prescribe.     Kingsley  v.  Merrill  (Wis.)     200 

4.  The  furnishing  of  trading  stamps  by 
merchants  to  their  customers  at  the  time  of 
making  purchases,  in  consideration  of  a  cash 
payment,  is  not  a  business  which  may  be 
separated  from  the  business  of  selling  the 
merchandise  and  taxed  under  a  municipal 
charter  authorizing  the  classification  and 
taxation  of  business,  trades,  and  professions 
carried  on  within  the  city.  Hewin  v.  At- 
lanta (Ga.)  .  795 

Equality  and  nnifonnity. 

5.  A  poll  tax  for  street  purposes  upon 
male  inhabitants  between  the  ages  of  twen- 
ty-one and  fifty,  except  members  of  volun- 
tary fire  departments,  contravenes  a  consti- 
tutional provision  authorizing  the  legisln- 
ture  to  empower  municipal  corporations  to 
levy  taxes  which  shall  be  equal  and  uniform 
in  respect  to  persons  within  the  jurisdiction 
of   the   body   levying   them.     State   v.    Ide 

( Wash. )  280 

67  L.  R.  A. 


6.  A  taxation  of  solvent  credits  does  not 
present  a  case  of  double  taxation,  forbidden 
by  the  constitutional  requirements  of  uni- 
formity, although  a  tax  may  also  be  levied 
on  the  debtor.     Kingsley  v.  Merrill   (Wis.) 

200 

7.  The  constitutional  requirement  of  uni- 
formity in  taxation  is  not  violated  with  re- 
spect to  a  tax  upon  credits  by  imposing  it 
upon  those  which  are  solvent  only,  leaving 
debts  due  by  insolvent  persons  untaxed.    Id. 

Franol&iie  tax. 

8.  The  amount  of  capital  employed  by  a 
corporation,  and  not  its  share  stock,  is  to  be 
considered  under  a  statute  imposing  a  fran- 
chise tax  upon  corporations,  to  be  computed 
upon  the  basis  of  the  amount  of  capital 
stock  employed  within  the  state.  People  ex 
rel.  Commercial  Cable  Co.  v.  Morgan  (N. 
Y. )  960 

9.  Government  bonds  and  those  of  other 
corporations  held  by  a  corporation  'whose 
capital  stock  is  subject  to  a  franchise  tax 
cannot  be  presumed  to  have  been  purchased 
with  surplus  so  as  to  bring  them  within  the 
rule  withdrawing  them  from  consideration 
in  ascertaining  the  capital  employed  within 
the  state,  if  so  purchased,  against  the  find- 
ing of  the  comptroller  that  they  were  pur- 
chased with  capital  as  distinguished  from 
surplus.  Id. 

10.  The  value  of  stock  of  another  corpora- 
tion purchased  by  a  corporation  against 
which  a  franchise  tax  is  to  be  enforced  and 
paid  for  with  its  bonds,  to  secure  which  the 
stock  is  deposited  with  a  trustee,  is  to  be  re- 
garded as  part  of  the  capital  employed  with- 
in the  state,  where  the  identity  of  the  form- 
er corporation  is  preserved,  although  the 
stock  was  purchased  for  the  purpose  of  se- 
curing the  assets  and  privileges  of  the  other 
corporation.  Id. 

Levy  and  aaseMment. 

11.  Popular  acquiescence  in  a  particular 
mode  of  levying  taxes  for  a  long  period  of 
time  cannot  make  it  legal  if  it  clearly  con- 
travenes the  provisions  of  the  Constitution. 
State  V.  Ide  (Wash.)  280 

12.  No  notice  of  the  assessment  or  levy 
need  be  given  to  the  one  engaged  in  the  busi- 
ness in  case  of  the  imposition  of  a  specific 
tax  upon  the  business  of  selling  cigarettes. 
Hodge  V.  Muscatine  County  (Iowa)  624 

13.  For  the  purpose  of  determining 
whether  or  not  the  maker  of  notes  is  solvent 
within  the  meaning  of  a  statute  taxing  sol- 
vent credits,  he  must  be  considered  solvent 
if,  although  indebted  to  others,  he  has  busi- 
ness or  income  and  pays  his  debts,  or  has 
property  out  of  which  collection  can  be 
made.     Kingsley  v.  Merrill  (Wis.)  200 
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Notes  and  Briefs. 

Taxes;  extent  of  power  to  tax;  taxation 
of  choses  in  action;  what  necessary  to  make 
property  subject  to  tax;  imposing  tax  upon 
debts  of  solvent  persons  only;  validity  of 
tax  on  mortgage;  where  land  is  also  taxed 
for  full  value  to  mortgagor;  effect  of  in- 
equality of  tax.  201 

Poll  or  capitation  tax ;  necessity  of  equal- 
ity and  uniformity  in;  what  classification 
justified ;  effect  of  acquiescence  to  make  law 
valid.  280 

Duty  of  legislature  to  protect  rights  of 
taxpayer;  necessity  of  notice  and 'opportun- 
ity for  hearing;  on  business  of  selling  cigar- 
ettes. 625 

On  business  of  furnishing  trading  stamps 
to  customers;  what  constitutes  business  sub- 
ject to  tax;  necessity  that  power  to  tax  in- 
cidents must  be  specifically  given.  797 

On  franchise  of  corporation;  how  com- 
puted; how  amount  of  capital  determined 
for  purpose  of ;  including  government  bonds 
and  those  ol  other  corporations.  OGl 

TELEGRAPHS. 

Measure  of  Damages  for  Failure  to  Ad- 
vise Sendee  of  Inability  to  Deliver 
Message,  see  Damages,  3. 

Presumption  of  Negligence  in  Failing 
to  Deliver  Telegram,  see  Evidence, 
16. 

Waiver  of  Defense,  see  Waiver. 

1.  Change  of  the  stated  price  in  a  tele- 
gram intended  to  notify  a  purchaser  of  the 
market  price  of  mules  so  as  apparently  to 
quote  tliem  at  $10  a  head  less  than  their 
market  price,  which  results  in  the  sendee's 
directing  the  purchase  of  a  certain  number 
on  his  account,  will  render  the  telegraph 
company  liable  for  the  difference  in  the  price 
paid  and  that  stated  in  the  telegram  as  de- 
livered. Hays  V.  Western  U.  Teleg.  Co.  ( S. 
C.)  ^  481 

2.  Negligence  in  the  transmission  of  a 
telegram  is  shown  by  the  making  of  such 
a  change  in  the  name  of  the  sendee  that  a 
person  answering  to  the  substituted  name 
cannot  be  found.  Green  v.  Western  U. 
Teleg.  Co.    (N.  C.)  985 

3.  A  telegraph  company  may  be  held  lia- 
ble for  damages  for  mental  anguish  where, 
by  reason  of  its  failure  to  deliver  a  tele- 
gram, friends  fail  to  meet  a  sixteen-year-old 
girl  who  arrives  after  midnight  in  a  strange 
city  and  is  compelled  to  drive  tw^o  miles  in 
company  with  a  strange  driver  in  search  of 
their  residence.  Id. 

4.  To  entitle  the  sendee  to  sue  for  failure 
promptly  to  transmit  and  deliver  a  tele- 
gram, the  telegraph  company  must  know,  or 
C7  L.  R.  A. 


be  chargeable  with  notice,  that  the  message 
is  for  his  benefit.  Frazier  v.  Western  U. 
Teleg.  Co.  (Or.)  319 

5.  A  message  addressed  to  a  firm  who 
are  not  known  by  the  telegraph  company  to 
be  brokers,  directing  them  to  see  a  certain 
person  and  take  his  last  offer,  does  not  dis- 
close that  it  is  for  the  benefit  of  the  ad- 
dressees, so  as  to  give  them  a  right  of  action 
for  failure  promptly  to  deliver  it.  where 
the  telegraph  company  is  not  otherwise  noti- 
fied that  it  is  intended  for  their  benefit.    Id. 

6.  A  telegraph  company  receiving  a  mes- 
sage for  transmission  is  bound  to  notify  the 
sender,  in  case  the  line  is  obstructed  so  that 
the  message  cannot  be  sent  within  a  reason- 
able time,  so  as  to  give  him  an  opportunity 
to  avail  himself  of  other  modes  of  conveying 
the  desired  information  to  the  sendee;  and 
it  is  liable  to  the  sendee  for  any  damages 
which  may  be  caused  to  him  because  of  non- 
performance of  this  obligation.  Swan  v. 
Western  U.  Teleg,  Co.  (C.  C.  A.  7th  C.)     153 

Notes  aj<7d  Briefs. 

Telegraphs :  duty  of  company  to  have  suf- 
ficient facilities  to  transact  all  business  of- 
fered. 112 

Duty  of  telegraph  company  to  notify 
sender  of  message  if  it  cannot  be  promptly 
transmitted  or  delivered.  153 

Duty  to  notify  sender  of  message  if  it  can- 
not be  promptly  transmitted  or  delivered; 
addressee  of  message  not  charged  with  notice 
of  company's  rules  as  to  putting  hour  date 
on  message;  measure  of  damages  for  delay. 

154 

Riglit  of  sendee  to  maintain  action  for  de- 
fault; necessity  of  informing  company  of 
purpose  of  message.  320 

Mistake  in  transmission  of  business  tel* 
egrani;  measure  of  damages;  right  of  agent 
to  waive  condition  as  to  time  of  presenting 
claim ;  validity  of  provision  as  to  time  limit. 

481 

Negligence  in  failing  to  deliver  message; 
who  entitled  to  sue;  damages  for  mental 
suffering.  986 

TELEPHONES. 

Validity  of  Contract  Not  to  Engage 
Services  from  Rival  Company,  see 
Contracts,  8. 

Punitive  Damages  for  Refusal  to  Fur- 
nish Service,  see  Damages,  12. 

Mitigation  of  Damages  for  Refusal  to 
Supply  Service,  see  Damages,  10. 

See  also  Set-Off  and  Counterclaim. 

1.  A  telephone  company  is  bound  to  fur- 
nish service  on  equal  terms  to  all  applying 
for  it.  Gwvnn  v.  Citizens'  Teleph.  Co.  (S. 
C.)  *  111 


Tender — Trial. 
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2.  That  a  patron  of  a  telephone  com- 
pany has  broken  his  a<i^eement  not  to  make 
use  of  the  lines  of  a  rival  company  gives  the 
former  no  right  to  refuse  to  grant  him  fur- 
ther sen'ice.  Id. 

3.  A  telephone  company  will  not  be  re- 
quired to  furnish  service  to  a  bawdy  house. 
Godwin  v.  Carolina  Teleph.  k  Teleg.  Co.  (X. 
C.)  251 

Notes  and  Briefs. 

Telephones;  right  to  reasonable  time  to 
comply  with  demand  for  use  of  telephone. 

112 

Telephone  companies  as  common  carriers; 
duty  to  serve  public  generally  on  like  condi- 
tions: refusal  to  place  telephone  in  bawdy 
house.  251 


A  tender  made  for  the  purpose  of  exer- 
cising an  option  to  purchase  real  estate 
which  has  been  conveyed  by  the  vendor  to  a 
third  person  after  the  execution  of  the  con- 
tract is  properly  made  to  the  original  vend- 
or.    Frank   v.    Stratford-Handcock    (Wyo.) 

571 

Notes  and  Briefs. 

Tolls;  exaction  of,  under  statute  for  im- 
provement of  water  way.  835 

TORPEDO. 

Presence  of,  at  Highway  Crossing  of 
Railroad  as  Raising  Presumption 
of  Negligence,  see  Evidence,  14. 

TORT. 

Right  of  Action  for  Injury  to  Business, 
see  Case. 

Notes  and  Briefs. 

Tort;  every  wrong  has  a  remedy.  65 

Committed  by  mistake  in  assertion  of  sup- 
posed right;  right  to  recover  punitive  dam- 
ages. 112 

TRADE  FIXTURES, 

Right  to  Remove,  see  Fixtires. 

TRADING  STAMPS. 

Parties  to  Suit  to  Enjoin  Collection  of 
Taxes,  see  Action  or  Sitit,  4. 

Notes  and  Briefs. 

Trading  stamps;  validity  of  trading 
stamp  business;  tax  on;  .'mposing  tax  on 
merchants  furnishing  stamps.  797 

TRESPASS. 

Notes  and  Briefs. 

Trespass;   person  interfering  with  rights 

of  owner  of  burial  lot.  124 

As  necessary  element  of  larceny.  135 

Homicide  in  attempting  to  prevent.     538 

67  L.  R.  A. 


TRIAX. 

Cure  of  Error  in  Excluding  Evidence  by 
Subsequent  Admission  of  Similar 
Evidence,  see  Appeal  and  Error,  9. 

See  also  Agreed  Case. 

1.  The  liability  of  one,  who,  being  ten- 
ant in  common  with  his  wards,  contracts  to 
sell  the  common  property  without  authority 
to  bind  them  for  breach  of  his  contract  to 
convey  his  own  interest  and  for  breach  of 
his  warranty  of  authority  to  sign  the  con- 
tract on  their  behalf,  cannot  be  tried  upon 
one  issue.     Le  Roy  v.  Jacobosky  (N.  C.)  977 

2.  When,  under  the  provisions  of  VV.  Va. 
Code  1809,  chap.  106,  §  2.3,  a  petition  is  filed 
in  a  suit  in  equity  founded  upon  an  attach- 
ment, setting  up  title  by  purchase,  and  the 
plaintiff  in  the  cause  relies  upon  fraud  in 
the  alleged  purchase  to  defeat  the  claim  of 
title  so  set  up,  the  trial  of  the  issue  must 
be  upon  the  ])etition  without  any  other 
pleading,  and  by  jury,  unless  trial  by  jury 
is  waived ;  and  it  is  reversible  error  to  hear 
and  determine  the  issue  upon  the  petition, 
and  answer  thereto,  and  depositions  of  wit- 
nesses, according  to  the  rules  and  princi- 
ples governing  courts  of  equity.  Lipscomb 
v.  Condon  (W.  Va.)  670 

3.  Waiver  of  the  right  of  trial  by  jury 
must  lye  by  consent  entered  of  record;  it 
cannot  be  merely  inferred  from  the  fact 
that  the  court  tried  the  case  without  ob- 
jection. Id. 

4.  The  suspension  of  a  trial  for  a  short 
time,  against  the  protest  of  the  defendant, 
for  the  purpose  of  procuring  the  evidence 
of  an  important  witness,  is  a  matter  within 
the  discretion  of  the  trial  judge,  and  is 
not  error.    Walker  v.  State  (Ga.)  426 

Instructions. 

5.  A  charge  in  relation  to  the  law  of 
conspiracy  was  proper  in  a  murder  trial, 
where  accused  was  jointly  indicted  with 
another  for  the  murder,  and  there  was 
evidence  that  tended,  to  some  extent  at 
least,  to  show  that  accused  and  such  other 
had  entered  into  a  conspiracy  to  commit  the 
murder.  Id. 

6.  In  the  absence  of  any  evidence  of 
tlireats  against  a  deceased  person,  by  one  on 
trial  for  his  murder,  the  trial  judge  should 
not  charge  the  jury  in  relation  to  threats. 

Id. 

7.  One  on  trial  for  the  commission  of  a 
crime  cannot  require  the  judge  to  single  out 
for  particular  comment  in  its  instructions 
to  the  jury  certain  facts  or  evidence  to 
which  his  attention  is  called.  State  v. 
guigley  (R.  I.)  322 

Questions  for  jnry. 

8.  Whether  or  not  a  city  is  negligent  in 
permitting  an  electric  light  to  be  placed  in 
such  a  manner  that  the  shadow  ca«t  bv  the 
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supporting  pole  conceals  an  opening  in  a 
cross  walk,  which  may  cause  injury  to  pe- 
destrians, is  a  question  for  the  jury.  Stone 
V.  Seattle  (Wash,)  253 

9.  The  question  of  what  is  a  reasonable 
time  in  whicli  freight  is  to  be  removed 
from  the  cars  by  the  consignee  so  as  to 
relieve  the  carrier  from  risk  of  loss  is  one 
of  law  for  the  court,  where  there  is  no  dis- 
pute about  the  material  facts.  Normile  v. 
Northern  P.  R.  Co.  (Wash.)  271 

10.  The  jury  mast  decide  whether,  under 
all  the  circumstances,  an  officer  attempting 
to  arrest  for  misdemeanor  a  drunken  person 
who  resists  the  arrest  at  a  time  when  by- 
standers are  present,  who  presumably  would 
render  assistance,  is  justified  in  striking  him 
on  the  head  with  a  billy,  and,  if  so,  whether 
or  not  he  exerts  more  force  than  is  per- 
missible, where  the  blows  result  in  death. 
State  V.  Phillips  (Iowa)  292 

11.  When  the  evidence,  as  to  whether  or 
not  a  master  has  promulgated  suitable 
Irules  for  the  government  of  his  employees, 
is  such  that  reasonable  men  might  differ 
as  to  whether  or  not  the  duty  has  been  per- 
formed, the  question  must  be  determined  by 
the  jury.  Johnson  v.  Union  P.  Coal  Co. 
(Utah)  506 

Notes  and  Briefs. 

Trial;  questions  of  negligent  construc- 
tion of  street  and  of  defect  therein,  for 
jury.  256 

Question  whether  notice  of  accident  was 
given  immediately,  as  one  for  jury.  278 

Question  for  jury  whether  servant  acted 
within  scope  of  employment.  457 

Question  for  jury  as  to  existence  of 
nuisance.  984 

Submitting  question  to  jury  where  fact 
is  established  by  clear  weight  of  evidence. 

758 

Reasonableness  of  tax,  or  of  ordinance  im- 
posing, as  question  for  court.  798 

TBU8T8. 

See  also  Monopoly. 
The  court  cannot  take  a  portion  of 
the  fund  out  of  the  hands  of  trustees  for 
the  purpose  of  giving  validity  to  a  codicil 
by  permitting  a  construction  of  its  pro- 
visions independently  from  those  of  the  will 
where  a  fund  is  left  to  trust-ees  to  pay  an- 
nuities to  testator's  children  during  the  life- 
time of  two  of  them,  and  to  devise  the 
residue  at  their  decease,  and  the  codicil  at- 
tempts to  create  a  further  restriction  on 
the  alienation  of  the  share  of  one  of  the 
children  under  certain  contingencies.  Her- 
zog  V.  Title  Guarantee  &  T.  Co.  (N.  Y.)  146 

Notes  and  Briefs. 

Trusts;  creation  of,  to  pay  annuity; 
C7  L.  R.  A. 


raising  trust  by  implication ;  where  it  must 
immediately  be  declared  void.  148 

aSUBT. 

See  Judgment,  Notes  and  Briefs. 

VACCINATION. 

Constitutionality  of  Statute  Requiring, 
see  Constitutional  Law,  8.  16. 

As  to  Judicial  Notice  as  to  Nature  of, 
see  Evidence,  9. 

See  also  Health. 

Notes  and  Briefs. 

Vaccination;  validity  of  compulsory  vac- 
cination law.  936 

VENDOR  AND  PURCHASER. 

Consideration  of  Option  Contract,  see 
Contracts,  6,  6. 

Measure  of  Damages  for  Breach  of  Con- 
tract, see  Damages,  7,  8. 

See  also  Specific  Performance. 

1.  Absence  of  obligation,  on  the  part  of 
one  who  has  an  option  to  purchase  land, 
to  make  the  purchase,  will  not  bar  his 
right  to  have  the  contract  enforced  against 
the  vendor,  when  he  elects  to  exercise  the 
option,  and  tenders  the  purchase  price. 
Frank  v.  Stratford-Handcock    (Wyo.)      571 

2.  An  agreement,  without  consideration, 
giving  an  option  to  purchase  real  estate, 
may  be  revoked  at  any  time  before  it  is 
accepted,  and  a  revocation  is  effected  by  a 
sale  and  conveyance  of  the  property  to  a 
stranger.  Id. 

3.  An  acceptance  in  writing  of  a  formal 
and  carefully  prepared  option  of  sale  of 
land,  w^ithin  the  time  allowed  by  it  for  ac- 
ceptance, using  the  formal  words,  "accord- 
ing to  terms  of  the  option  given  me,"  to 
which  there  is  added,  by  the  conjunction 
**and,"  a  request  for  a  departure  from  its 
terms  as  to  the  time  and  place  of  perform- 
ance, is  unconditional,  and  converts  the 
option  into  an  executory  contract  of  sale. 
Turner  v.  McCormick  (W.  Va.)  853 

VOTERS  AND  ELECTIONS. 

See  also  Mandamus. 

1.  The  claim  of  a  candidate  for  office  to 
have  his  name  printed  in  the  regular  party 
column  where  all  the  candidates  in  the 
column  can  be  voted  for  at  once  by  a  mark 
at  the  head  of  the  column,  presents  a  ques- 
tion of  substantial  right.  State  ex  rel. 
Howells  V.  Metcalf  (S.  D.)  331 

2.  An  organized  political  party  cannot 
have  at  the  same  time  on  the  official  ballot 
more  than  one  candidate  for  the  same 
countv  office.  Id. 

3.  That  faction  of  a  countv  convention 
which  assembles  at  the  place  designated  by 
the  chairman  and  a  majority  of  the  county 
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eominittee,  organizes,  and  proceeds  to  nomi- 
nate candidates,  must  be  regarded  as  the 
regular  representative  of  the  party,  in  the 
absence  of  anything  which  justifies  dele- 
gates in  refusing  to  attend  at  the  place  se- 
lected. Id. 

4.  The  desire  to  prevent  bloodshed  is  not 
a  sufficient  excuse  to  justify  delegates  to  a 
convention  of  a  prominent  political  party 
in  refusing  to  attend  the  meeting  organized 
by  the  central  committee.  Id. 

5.  Delegates  are  not  justified  in  refusing 
to  attend  the  convention  organized  by  the 
central  committee  of  a  political  party  be- 
cause there  are  contesting  delegations,  and 
the  central  committee  is  favorable  to  the 
opposing  faction.  Jd. 

6.  The  names  of  candidates  nominated 
by  a  convention  erroneously  claiming  to 
represent  a  political  party,  in  opposition  to 
the  regular  convention,  of  that  party,  should 
be  excluded  from  the  official  ballot.  Id. 

7.  That  the  law  does  not  require  the 
official  ballots  to  be  printed  and  in  posses- 
sion of  the  proper  officer  imtil  ten  days 
before  election  does  not,  prior  to  that  time, 
deprive  the  court  of  jurisdiction  of  a  con- 
troversy to  settle  the  names  which  shall  be 
placed  upon  the  ballot.  Id. 

8.  An  act  which  prohibits  the  printing 
of  the  name  of  a  candidate  for  office  in 
more  than  one  column  of  the  official  ballot 
is,  as  to  a  candidate  who  is  the  nominee  of 
a  single  political  party  and  the  nominee  of 
electors  by  petition,  a  reasonable  regulation 
of  the  manner  of  exercising  the  right  of 
suffrage,  and  is  valid  and  constitutional. 
Stat«  ex  rel.  Fisk  v.  Porter  (N.  D.)  473 

Notes  and  Briefs. 

Voters  and  elections;  mandamus  to  com- 
pel filing  of  certificates  of  nomination;  in- 
junction against  placing  names  of  irregular 
nominees  on  official  ballot;  ^-efusal  of  court 
to  go  into  procedure  of  convention;  effect 
of  division  of  convention  and  nominations 
made  by  both  factions;  power  of  court  to 
determine  who  are  regular  nominees.        331 

WAGES. 

Attachment  of,  see  Attachment,  7. 

WAIVER. 

Seeking  further  information  as  to  the 
merits  of  a  claim  against  a  telegraph  com- 
pany for  damages  for  breach  of  a  contract 
to  transmit  a  message,  long  after  receipt  of 
verbal  notice  of  it,  and  eight  or  ten  days 
after  receiving  written  notice,  without  dis- 
closing any  intention  to  rely  on  the  fact 
that  the  claim  was  not  presented  in  time, 
constitutes  a  waiver  of  that  defense.  Hays 
V.  Western  U.  Teleg.  Co.  (S.  C.)  481 

C7  L.  R.  A. 


.  Notes  and  Bbiefs. 

Waiver ;  or  exemption  of  wages  from  legal 
process.  220 

Implication  of,  from  conduct;  power  of 
agent  to  waive  condition.  481 

Of  mistake  or  fraud  of  insurer  or  agent; 
by  retention  of  policy.  705 

WATERS. 

Measure  of  Damages  for  Injury  to 
Riparian  Property,  see  Damages. 

Lowering  of  Water  of  Navigable  Stream 
as  constituting  a  Taking  of  Prop- 
erty, see  Eminent  Domain. 

See  also  Canals. 

Public;  navigable. 

1.  The  right  of  the  public  to  improve 
navigation  without  liability  for  consequen- 
tial injuries  to  riparian  rights  does  not  in- 
clude the  right  to  take  the  water  of  a  navi- 
gable stream  to  supply  an  artificial  channel 
or  canal.    Beidler  v.  Sanitary  District  (111.) 

820 

2.  A  public  corporation  organized  to  pro- 
vide a  drainage  system  cannot  contest  its 
liability  to  make  compensation  for  injuries 
done  to  riparian  owners  by  taking  water 
from  a  navigable  stream  to  supply  its  ditch, 
upon  the  ground  that  incidentally  it  has 
created  a  navigable  channel,  and  that  the 
public  is  not  liable  for  injuries  to  riparian 
owners  in  consequence  of  the  improvement 
of  navigation.  Id. 

Obstmction. 

3.  A  municipal  corporation  which  has 
utilized  a  stream  to  carrv  off  the  surface 
water  falling  within  its  watershed,  and,  for 
the  maintenance  of  the  public  health,  has 
cleaned  its  bed,  is '  not  liable  to  a  riparian 
owner  for  failure  to  remove  obstructions 
placed  in  the  stream  by  another  riparian 
owner  so  that  the  water  is  dammed  back  to 
the  injury  of  the  former.  A.  L.  Lakey  Co. 
V.  Kalamazoo  (Mich.)  931 

4.  A  municipal  corporation  which  turns 
into  a  stream  flowing  through  it  storm 
sewers  from  streets  within  the  watershed 
of  the  stream  is  not  bound  to  remove  the 
sand  and  diibria  carried  into  the  stream  by 
the  water  for  the  purpose  of  protecting  ri- 
parian o^vne^s  from  injury  by  overflow  of 
the  stream.  Id. 

Snrf  aoe  water. 

5.  The  owner  of  lands  through  which  a 
natural  watercourse  flows  may  accumulate 
surface  waters  falling  upon  lands  adjacent 
thereto,  and  cast  the  same  into  such  stream, 
without  becoming  liable  to  a  lower  riparian 
owner  for  damages,  so  long  as  the  natural 
capacity  of  the  stream  is  not  exceeded. 
Baldwin  v.  Ohio  Twp.  (Kan.)  642 

6.  Ar  upper  proprietor  of  lands  is  not 
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liable  to  a  lower  proprietor  for  damages 
caused  by  diverting  surface  water  and  cast- 
ing it  into  a  natural  watercourse  passing 
through  both  estates,  where  such  diversion 
is  occasioned  by  the  improvement  of  the 
upper  estate  in  good  faith,  and  where  the 
injury  is  incidental,  small,  or  not  occasioned 
by  the  natural  carrying  capacity  of  the 
stream  being  exceeded.  Id. 

7.  A  lower  riparian  proprietor  who  is 
injured  by  the  act  of  a  road  overseer  who  in 
good  faith  made  a  substantial  improvement 
to  a  highway  by  grading  it  u"^  and  by  cut- 
ting a  ditch  along  its  side,  whereby  surface 
waters  were  gathered  and  cast  into  a  nat- 
ural watercourse  flowing  across  such  high- 
way, to  the  damage  of  such  lower  proprietor, 
cannot  recover  damages  or  enjoin  the  main- 
tenance of  such  ditch ;  it  not  appearing  that 
such  damages  were  occasioned  by  the  over- 
flow of  the  stream  by  reason  of  the  in- 
creased flow  of  water  therein.  Id. 

Notes  and  Briefs. 

Waters;  grant  of  water  power: — (I.) 
Form;  estate  created;  (II.)  successive  and 
conflicting  grants;  (III.)  what  rights  con- 
veyed: (a)  by  general  grants:  (1)  in  gen- 
eral ;  ( 2 )  construction  of  grant ;  ( 3 )  excep- 
tions and  reservations;  (4)  sufficiency  of 
conveyance;  (6)  grant  of  flow  of  stream; 
(c)  grant  of  dam;  {d)  head  and  flow;  [e) 
races,  channels,  and  flumes;  {f)  right  to 
convey;  rescission;  {g)  other  matters; 
(IV.)  limitation  of  rights:  (a)  as  to  use: 
(1)  general  rules;  (2)  illustrations;  (5) 
as  to  premises;  (c)  as  to  quantity;  {d)  im- 
proved machinery;  (e)  as  to  time;  (V.) 
protecting  rights:  (a)  by  repairing  works; 
(6)  by  action;  (VI.)  measurement;  (VII.) 
loss  of  rights ;  ( VIII. )  compensation ;  ( IX. ) 
covenants:  (o)  in  general;  (6)  runs  with 
the  land;  (c)  breach;  {d)  damages.         309 

Right  of  riparian  proprietor  to  divert 
water  from  stream;  adverse  use  of.  371 

Surface  waters;  liability  of  municipality 
for  casting  on  to  land  of  another.  643 

Right  of  riparian  owners  to  flsh  in  non- 
navigable  waters;  marine  flsheries.  773 

Right  to  improve  navigability  of  stream: 
—  (I.)  Extent  and  limits  of  the  right;  (II.) 
right  as  between  state  and  Federal  govern- 
ments; (III.)  character  of  improvement; 
(IV.)  improvement  companies;  (V.)  boom- 
ing and  sorting  logs;  (VI.)  interference 
with  private  rights;  (VII.)  exercise  of 
power  of  eminent  domain;  (VIII.)  public 
rights  in  improvement;  (IX.)  use  of  sur- 
plus water;    (X.)   other  matters.  820 

Construction  of  canals  leading  from 
river  by  riparian  owners;  lowering  of  water 
in  canal  by  taking  of  water  from  river  by 
drainage  channel;  riparian  owner^s  right  to 
67  L.  R.  A. 


damages  for  diversion  of  ivater;  where  dam- 
age to  property  is  caused  by  legal  acts :  who 
are  riparian  owners;  acquirement  of  ri- 
parian rights  by  prescription;  respective 
rights  of  several  riparian  owners;  injury 
by  exercise  of  state's  right  to  improve  navi- 
gation; necessity  of  proving  actual  damage 
from  diversion.  825 

Surface  waters;  liability  of  municipality 
as  to.  932 


Restraining  Blowing  of,  see  Injunc- 
tion, 2. 

Blowing  of,  as  Constituting  a  Nuisance, 
see  Nuisances. 

W1I.L8. 

Sale  of  Property  Devised  by  Will,  see 
Executors    and    Administrators. 
See  also  Trusts. 

1.  Creditors  of  a  widow,  who  become 
such  after  the  death  of  her  husband,  cannot 
complain  of  her  election  to  claim  under  the 
will  of  her  husband,  which  devises  to  her 
her  o\\'n  real  estate  with  remainder  to  her 
children,  and  an  additional  sum  of  money. 
Tripp  V.  Nobles  (N.  C.)  449 

2.  A  widow  who  offers  for  probate,  and 
undertakes  to  carry  out  as  administratrix 
with  tlie  will  annexed,  the  will  of  her  hus- 
band, which  devises  to  her  her  own  land  for 
life,  with  remainder  to  their  children,  and 
an  additional  sum  of  money,  is  estopped  to 
assert  her  absolute  title  to  the  real  estate; 
ana  it  is  immaterial  that  the  monev  is  onlv 
a  small  portion  of  the  value  of  the  estate, 
and  no  more  than  she  would  be  entitled  to 
claim  under  the  law  for  support.  Id. 

Aftcr-acqnired  property. 

3.  The  intention  of  the  testator,  as 
gathered  from  the  four  comers  of  the  will, 
in  the  light  of  the  circumstances  under 
which  it  was  written,  will  determine  whether 
or  not  he  has  disposed  of  after-acquired  real 
estate.    Mueller  v.  Buenger  (Mo.)  648 

4.  A  will  may  pass  title  in  after-acquired 
real  estate  under  a  statute  providing  that 
every  person  may  by  last  will  devise  **aU 
liis  estate,  real,  personal,  and  mixed.''  Id. 
Devise  and  lesAcy. 

5.  The  use  of  the  word  "heirs"  in  con- 
veying an  interest  by  will  after  the  statute 
has  made  the  use  of  such  word  unnecessar\- 

• 

to  convey  a  fee-simple  estate  does  not  cast  a 
doubt  upon  the  intention  of  the  devisor  to 
devise  a  fee  simple.  Gannon  v.  Albright 
( Mo. )  97 

6.  The  use  of  the  word  "bequeath"  in 
making  a  devise  of  real  estate  does  not  in- 
dicate an  intention  to  convey  less  than  the 
fee-simple  estate  when  used  in  connection 
with  the  word  "devise."  Id. 


Wills. 
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7.  Following  a  devise  of  real  estate  in 
terms  broad  enough  to  convey  a  fee  simple, 
with  a  provision  that  the  land  shall  not  be 
sold,  "at  least  not  before"  the  devisee  be- 
comes of  age,  gives  a  power  of  alienation,  at 
least  by  implication,  and  renders  a  subse- 
quent limitation  over  of  the  estate  void.  Id. 

8.  A  devise  to  certain  persons  named, 
"and  unto  their  heirs  and  assigns  forever,'' 
is  not  cut  down,  either  expressly  or  by  im- 
plication, from  a  fee  simple  to  a  fee  tail  by 
a  subsequent  declaration  that,  *  if  either 
should  die  without  "issue,"  his  share  should 
go  over  to  others.  Id. 

9.  A  fee-simple  estate  devised  to  one 
with  contingent  limitation  over  in  case  he 
should  die  without  issue  becomes  absolute 
and  incontestable  in  his  assignee  upon  his 
death  leaving  children  surviving  him.      Id. 

10.  If  the  devise  of  a  fee  tail  is  to  be 
implied  from  the  limitation  over  of  the 
esfcate  in  the  event  that  the  devisee  should 
"die  without  leaving  any  issue"  the  words 
must  be  taken  as  referring  to  an  indefinite 
failure  of  issue,  which  will  render  the  limi- 
tation over  void  for  remoteness.  Id. 

11.  Under  a  statute  providing  that,  in 
cas<^  of  a  limitation  over  in  a  devise  upon 
the  death  of  the  first  taker  without  issue, 
the  word  "issue"  must  be  taken  to  mean 
issue  living  at  the  death  of  the  person 
namc^d ;  an  estate  tail  by  implication  cannot 
be  cieated  by  a  limitation  over  after  such 
failure  of  issue,  but,  in  case  the  first  taker 
has  issue  living  at  his  death,  his  estate  in 
fee  is  absolute.  Id. 

12.  Where,  because  of  a  statutory  pro- 
vision that  a  limitation  over  in  a  devise  in 
case  of  the  death  of  the  first  taker  without 
issue  shall  be  referred  to  the  time  of  the 
first  taker's  death,  no  estate  tail  can  be 
implied  from  such  a  provision  in  the  devise, 
the  right  of  the  first  taker  to  the  fee  simple 
in  case  he  dies  leaving  issue  is  not  affected 
by  further  statutory  provisions  abolishing 
fee  tails,  and  providing  that,  in  cases  where 
by  the  common  law  such  estate  would  exist 
under  the  terms  of  the  instnmient,  the  first 
taker  should  have  a  life  estate,  and  the  next 
in  succession  a  fee  simple.  Id. 

13.  If  a  will  making  a  limitation  over 
after  the  death  of  the  first  taker  without 
issue  is  susceptible  of  a  construction  that 
will  make  it  apply  to  a  definite  failure  of 
issue  at  the  time  of  his  death,  such  con- 
struction will  be  adopted  in  preference  to 
one  requiring  an  indefinite  failure  of  issue. 

Id. 

14.  The  word  "remainder"  in  a  statute 
providing  that,  in  case  of  the  limitation  of 
a  remainder  upon  failure  of  issue,  the  word 
"issue"  muit  be  construed-  as  issue  living 
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at  the  death  of  the  life  tenant,  is  broad 
enough  to  include  an  executory  devise  which 
is  to  take  effect  upon  such  failure  of  issue. 

Id. 

15.  Tlie  one  half  of  a  tract  of  land  ac- 
quired by  a  testator  after  the  execution  of 
his  will  wiH  pass  under  the  residuary 
clause,  and  not  under  the  clause  disposing 
of  the  half  w^hich  he  owned  at  the  time  the 
will  was  made,  where  by  the  latter  clause 
he  gave  to  his  niece  "my  interest"  in  the 
tract,  and  by  the  residuary  clause  gave  to 
his  wife  "all  the  remainder  of  my  property, 
both  real  and  personal,  I  may  possess  at 
my  death,  .  .  .  excepting  that  property 
which  I  have  mentioned"  in  the  former 
clause  of  the  will.  Mueller  v.  Buenger 
(Mo.)  648 

16.  A  residuary  devise  to  testator's  widow 
will  not,  as  against  his  children,  pass  title 
to  a  burial  lot  upon  which  members  of  the 
testator's  family  are  buried.  Waldron's  Pe- 
tition  (R.  I.)  118 

17.  A  direction  that  testator's  real  estate 
remain  in  the  name  of  his  estate  for  a 
period  of  five  years  after  the  death  of  his 
wife,  who  is  given  a  life  estate  in  the  prop- 
erty, and  that  at  the  expiration  of  that 
period  his  children  appoint  commissioners 
who  shall  partition  the  property  between 
them,  does  not  prevent  the  immediate  vest- 
ing of  the  remainder  in  them,  so  that  with 
the  co-operation  of  the  life  tenant  they  can 
convey  a  good  title  to  the  property  imme- 
diately after  the  death  of  the  testator.  W^ool 
V.  Fleetwood  (N.  C.)  444 

18.  The  meaning  of  the  words  "lawful 
heirs"  cannot  be  restricted  as  including  only 
children.  Id. 

19.  A  provision  in  a  will  that,  five  years 
after  the  death  of  a  life  tenant,  testator's 
children  shall  procure  the  property  to  be 
divided  between  them,  and  that  they  shall 
own  and  occupy , during  their  natural  lives, 
and  directing  that  at  their  death  the  prop- 
erty shall  go  to  their  lawful  heirs,  vests  in 
them  a  fee  simple,  under  the  rule  in  8hel- 
ley*8  Case,  so  that  an  attempt  to  make  a 
further  limitation  of  the  estate  in  case  of 
their  death  without  lawful  heirs  is  void.  Id. 

20.  A  limitation  over  to  the  heirs  of  tes- 
tator in  case  of  failure  of  lawful  heirs  of 
the  persons  to  whom  and  their  lawful  heirs 
an  estate  is  given,  is  defeated,  and  does  not 
make  the  first  estate  a  conditional  or  de- 
feasible fee  if  the  heirs  of  testator  and  of 
such  persons  must  of  necessity  be  the  same 
persons.  Id. 

21.  No  estate  vests  in  the  children  until 
the  widow's  death,  under  a  will  giving  real 
estate  to  testator's  wife  for  life,  and  pro- 
viding that  at  the  expiration  of  the  lif^ 
67 
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estate  "that  which  is  given  to  her  for  life 
shall  be  equally  divided  between  all  my  chil- 
dren,  share  and  share  alike,  the  representa- 
tives of  such  as  may  have  died  to  stand  in 
the  place  of  their  ancestors/'  and  therefore 
a  child  dying  before  the  widow  has  no  in- 
terest which  will  pass  by  its  will.  Bowen  v. 
Hackney  (N.  C.)  440 

22.  The  word  "representatives"  in  a  de- 
vise of  a  remainder  to  be  equally  divided, 
at  the  expiration  of  the  life  estate,  amoujg 
testator's  children,  "the  representatives  of 
such  as  may  die  to  stand  in  the  place  of 
their  ancestors,"  is  not  broad  enough  to  in- 
clude a  devisee  of  the  interest  of  a  child.  Id. 

23.  A  revocation,  as  to  one  of  the  testa- 
tor's children,  of  a  provision  in  a  will  that 
the  remainder  of  his  property  shall  be  di- 
vided among  his  children,  will  leave  the 
portion  of  that  child  to  be  distributed  as 
interstate  property.  Herzog  v.  Title  Guar- 
antee &  T.  Co.  (N.  Y.)  146 

24.  A  partial  disinheritance  of  a  child, 
who,  by  the  terms  of  a  will,  is  to  share 
equally  in  the  distribution  of  testator's 
estate,  does  not,  in  the  absence  of  express 
words,  constitute  a  devise  to  the  other  chil- 
dren ;  but,  as  to  the  portion  taken  from  such 
legatee,  there  will  be  an  intestacy.  Id. 

25.  A  bequest  is  not  a  gift  to  a  class  with- 
in the  rule  that  it  shall  be  divided  among 
the  survivors,  where  at  the  time  of  making 
it  the  number  of  the  donees  is  certain,  and 
the  share  each  is  to  receive  is  also  certain, 
and  in  no  way  dependent  for  its  amount 
upon  the  members  who  shall  survive.         Id. 

ReTOoatlon. 

26.  Wills  may  be  revoked,  not  only  by  a 
written  instrument,  as  provided  in  N.  M. 
Comp.  Laws  1807,  §  1963,  but  also  in  cer- 
tain causes  by  operation  of  law.  Re  Teop- 
fer'sEstete  (N.  M.)  315 

27.  The  marriage  of  a  testator  or  testa- 
trix, whether  or  not  it  is  followed  by  the 
birth  of  a  child,  revokes  an  antenuptial  will. 

Id. 
Oodiclls. 

28.  The  provisions  of  a  will  will  be  af- 
fected by  those  of  a  codicil  only  so  far  as 
the  latter  is  valid.  Herzog  v.  Title  Guar- 
antee &  T.  Co.  (N.  Y.)  146 

29.  A  provision  in  a  will  giving  a  child 
an  annuity  and  an  equal  share  in  the  resi- 
due when  distributed  is  modified  by  a  codicil 
providing  that,  in  case  of  her  marriage  to  a 
person  named,  her  annuity  shall  be  a  speci- 
fied amount,  and  upon  her  death  a  certain 
sum  shall  be  divided  among  her  children, 
so  far  as  the  matter  of  definiteness  and  cer- 
tainty of  language  is  concerned.  Id. 

Notes  and  Bbiefs. 

Wills;  devis^  of  fe^  simple,  with  abso- 
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lute  power  of  alienation;  validity  of  subse- 
quent devise  over;  devise  to  certain  persons 
and  to  their  heirs  and  assigns  forever,  with 
limitation  over  in  case  of  failure  of  issue.  98 

Invalid  suspension  of  power  of  alienation; 
effect  of  invalid  codicil  on  provisions  of 
will;  construction  of,  causing  intestacy,  not 
favored;  provision  that  remainder  of  prop- 
erty shall  be  divided  among  testator's  chil- 
dren; effect  of  revocation  as  to  one  child, 
on  distribution  of  his  share;  effect  of  an- 
nuities td  suspend  power  of  alienation.     147 

Of  woman ;  revocation  by  marriage ;  effect 
of  statutes  prescribing  method  of  express 
revocation.  316 

Tendency  of  court  to  regard  devise  as 
vested;  what  circumstances  will  overcome. 

441 

Meaning  of  "lawful  heirs;"  rule  in  Shel- 
ley's Case;  clause  forbidding  sale  of  real 
estate  during  lifetime  of  life  tenant;  effect 
of  deed  by  remainderman  and  life  tenant 
to  convey  title.  446 

Effect  to  pass  title  to  after-acquired 
property.  648 

WITNESSES. 

Review  of  Findings  as  to  Qualifications 
of  Expert  Witness,  see  Appeai.  akd 
Ebbob,  4. 

1.  Defendant  in  a  criminal  case  may  be 
required  to  testify  that  he  had  married  the 
state's  main  witness  just  prior  to  the  trial, 
even  though  he  married  her  for  the  pur- 
pose of  suppressing  her  testimony.  Moore 
V.  State  (Tex.  Crim.  App.)  499 

2.  The  state  cannot  place  on  the  stand 
the  wife  of  one  on  trial  for  a  crime,  and 
ask  her  questions  as  to  the  commission  of 
the  crime,  for  the  purpose  of  forcing  de- 
fendant to  object  to  her  testimony  against 
him  in  order  to  prejudice  his  case,  by  sup- 
porting a  theory  that  he  married  her  to  sup- 
press her  testimony  under  a  statute  making 
her  incompetent  to  testify  against  him.     Id. 

3.  The  judge  who  convened  a  grand  jury 
which  is  investigating  a  crime  cannot  be 
permitted  to  give  in  evidence  a  confession 
made  to  him  by  a  witness  called  before  such 
jury,  who  is  subsequently  indicted  and 
placed  on  trial,  where  the  witness,  being 
unable  to  obtain  advice  from  a  lawyer  in 
whom  he  had  confidence,  went  to  the  judge, 
and,  upon  stating  his  difficulty,  was  told  by 
the  judge  that  he  could  give  him  no  advice, 
but  that  he  should  tell  the  truth,  whereupon 
the  witness  made  the  confession;  such  evi- 
dence is  excluded  upon  the  grounds  that  it 
is  in  the  nature  of  a  confidential  communi- 
cation from  client  to  counsel,  and  that  it 
was  received  by  the  judge  in  his  official 
capacity,  as  having  charge  of  the  grand  jury 
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and  being  required  to  determine  what  testi- 
mony the  witnesses  before  it  might  be  re- 
quired to  give.    People  v.  Pratt  (Mich.)  923 

4.  In  making  a  statement  an  accused 
person  is  not  subject  to  cross-examination 
without  his  consent,  and  he  cannot  be  sub- 
jected thereto  because  he  incorporates  in 
his  statement  the  answer  to  a  question  that 
his  counsel  asked  permission  to  suggest  to 
him,  after  the  judge  had  refused  such  per- 
mission and  had  notified  accused  that,  if 
he  answered  that  question,  he  would  subject 
himself  to  cross-examination.  Walker  v. 
State  (Ga.)  426 

Notes  and  Briefs. 

Witnesses;  effect  of  marrying  a  witness 
in  order  to  prevent  her  from  testifying: — 
(I.)  Competency  at  common  law;  (II.)  com- 
petency imder  statutory  provisions.         499 

WOMEH. 

Constitutionality  of  Statute  Excluding 
Women  from  Saloons,  see  Intozi- 
cATiNo  Liquors. 

Notes  and  Briefs. 

Women;  ordinance  prohibiting  person 
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selling  liquor  from   permitting  females  to 
enter  place  of  business.  808 

WBIT  AKD  PROOE88. 

1.  Service  of  summons  by  publication 
will  not  confer  jurisdiction  to  compel  a 
nonresident  to  perform  his  contract  to  con- 
vey real  estate  located  within  the  state 
Silver  Camp  Min.  Co.  v.  Dickert   (Mont.) 

940 

2.  A  statute  providing  for  service  of 
process  on  nonresident  defendants  by  publi- 
cation will  be  construed  to  apply  to  cases 
where,  under  recognized  principles  of  law, 
suits  may  be  instituted  against  such  defend- 
ants, and  will  not  be  held  to  confer  juris- 
diction in  case  of  service  of  process  in  that 
manner  in  a  suit  merely  in  personam.       Id. 

Notes  and  Briefs. 

Writ  and  process ;  sufficiency  of  service  by 
publication  in  action  for  specific  perform- 
ance. 941 

WRITS. 

See  Certiorari;  H areas  Corpus;  Man- 
damus. 


